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127.  Proceedings  on  the  Habeas  Corpus^  brought  by  Sir  Tliomas 
Dgrivel)  Sir  John  Corbet,  Sir  Walter  Earl,  l>ir  John  Hevening-* 
ham,  atxd{>ir  Edmund  Hampden,  at  the  King's-bench,  in  West- 
minster-hall :  3  Charles  I.  a.  d.  i627  :  'Ibgether  with  the 
Proceedings  in  Parliament,  relating;  to  the  Liberty  of  the 
Subject  :.  a.  d.  1628  and  1629. 


The  king  haviog  deprivH  himself  of  the  pros^ 
pect  of  ail  parliaoient^iry  Aids,  by  diesolving 
the  parliament,  and  yet  resokitig  to  prosecute 
the  war ;  it  was  necessary  to  project  all  pos- 
Me  ways  and  means  ot*  raising  money ;  to 
which  end  letters  were  sent  to  the  Lords  Lieu- 
tenants ot  the  couories,  to  return  the  names  of 
the  persons  of  abili^^and  what  sums  they  could 
spare;  and  the  Comptroller  of  the  king's 
Household  issued  ftirth  letters  in  the  king's 
name,  under  the  pHvy  seal,  to  several  persons 
returned  for  the  Loan-money;  some  were  as- 
sessed 90/.  some  15,  and  others  10/.  and  Com- 
missioners were  appointed  with  priyate  instruc- 
tions bow  to  b(*bave  themselves  in  this  affair, 
and  dirers  lords  of  the  council  were  appointed 
to  repair  tntu  their  counties  to  advance  the 
Loan*.  Collectors  were  also  appointed  to  pay 
mto  the  eicheqiier  the  sums  received^  and  to 


*  '*  Sir  Randolf  Crew  shewing  no  seal  for 
the  advancemeut  of  the  f^an  was  ihen  removed 
from  his  place  of  Lord  Cliief- Justice,  and  sir 
Nicholas  Hyde  succeeded  in  his  room :  a  per** 
son  who,  for  his  parts  and  al>ilities,  was  thought 
worthy  of  that  preferment;  yet  neveFlhdess 
came  to  the.  same  with  %  prejudice,  coming  in 
the  place  of  one  so  well-beloved  and  so  sud- 
denly removed/'  1  Hush  worth,  420, — Crokc 
(Charley)  p.  5$,  **  Mem.  upon  Friday  the  lOtb 
of  Nov.  »r  Randolf  Crew,  Chief  Justice  of  the 
King's  Bench,  was  discharged  of  that  place,  by 
writ  under  the  great  seal,  for  some  cause  of  dis<i 
pleasure  conceiv^  against  him;  but  foi'  what, 
was  not  generally  known.^ 

Tciu  nit 


return  the  names  of  such  as  refused,  or  dis- 
covered a  disposition  to  delny  the  payment  of 
the  sums  iinpo^.  This  asaeMiniei>t  of  the 
general-Loan  did  not  pass  cuireotly  with  the 
people,  for  divers  pecsgos  refused  to  subscribe 
or  lend  at  the  rate  proposed;  the  non-sub- 
seribers  of  high  rank  in  all  counties  were  bound 
over  by  recoguizauces  to  tender  their  appear- 
ance at  the  CoundU-board,  njad  performed  the 
same  accordingly,  and  divers  of  them  cgmmitted 
to  prison:  which  caused  great  murmuhjig. 
But  amongst  those  many  gentlemea  who  were 
imprisoned  throughout  Englaod,  for  refusing 
to  lend  upon  the  Commissiou  of  Loans,  onljr 
five  of  them  brought  tlieir  Habeaa  Corpus,  ve. 
sir  Hiomas  Danwl,  sir  John  Corhet,  sir  Walter 
£arl,  fir  John  Ueveningbara,  and  sir  £d«iuod 
Hampden. 

ARGUMENTS 
UPON  THE  HABEAS  CORPUS. 
Sir  TuoMAS  Dahkel  his  case,  Mich.  3  Caroli. 
Qanco  lOegis. 
SirTluunas  Darnel,  baronet,  being  imprison- 
ed  in  the  Fleet,  t»y.  virtue  of  a  warrant  signed 
by  the  king's  Attorney  Geueral,  upon  liie  drd 
of  November,  by  serjeant  Brainitcn«  his  a^- 
signed  council,  moved  the  justices  of  the  Kingfs 
Bench  to  grant  him  a  Writ  of  Habeas  Corpus 
cum  coma ;  directed  to  the  Warden  of  the  Fleet, 
to  shew  that  court  the  cause  of  his  imprison* 
ment,  that  thereopon  they  miglit  determine 
whetlier  his  restraint  were  l^al  or  illegal;  Jtnd 
it  was  granted  by  the  court  returnable  1  hursda^ 
following  the  8th  of  November. 
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gentlemen  who  did  dedre  the  Writ  before, 
should  have  again  been  earnest  to  renew  them, 
which  it  seems  they  did  not.  This  Habeas 
Corpus  was  sent  out  by  special  command,  be* 
cause  these  gentlemen  gave  out  in  speeches, 
and  in  pariicular  this  gentleman,  That  they  did 
wonder  why  they  should  be  hindered  from 
Trial,  and  what  ^oold  be  the  reason  their 
Writs  v^  ere  not  returned :  nay,  his  majesty  did 
tell  me,  that  they  reported  that  the  king  did 
deny  them  the  course  of  justice,  and  therefore 
he  commanded  me  to  renew  the  Writ,  which  I 
did,  and  think  I  may  do  it  ex  officio. 

Sir  Tho,  Darnel,  My  lords,  I  kncir  not 
until  no^,  but  thlit  t  was  committed  by  Mr. 
Attorney's  \y arrant  only,  and  thereupon  I  did 
desire  a  Habeas  Corpus  at  the  bar,  which  you 
were  pleased  to  grant  me ;  but  now  I  under- 
stand that  my  restraint  is  by  anotlier  means, 
and  tlierefore  I  shall  crave  leave  to  have  some 
time  to  speak  to  it.  And  as  for  the  words 
alledged  against  roe,  as  if  I  had  spoken  them, 
I  humbly  pray  they  may  be  no  disparagemetit 
to  my  cause,  for  I  do  patiently  refer  myself  to 
your  grave  censures,  as  being  accused  of  a  fact 
whereof  I  am  no  wa^'s  guilty. 

Hyde  (L.  C.  Justice.)  You  give  a  temperate 
and  fair  answer ;  and  now  yon  may  perceive 
the  upright  and  sincere  proceedings  that  have 
been  in  this  business.    You  did  no  sooner 

Eetition  to  have  counsel  assigned  you,  but  you 
ad  it  granted  to  you,  for  indeed  we  cannot 
deny  it;  and  I  know  not  but  that  mpy  counsel 
might  have  moved  for  you,  without  having 
been  assigned  for  you,  and  yet  have  had  no 
blame ;  for  it  is  the  king's  pleasure  his  laws 
should  take  place  and  be  executed,  an^  there- 
fore do  we  sit  here.  When  you  made  a  motion 
for  a  IlabeasCorpus,  that  was  likewise  granted; 
whether  the  commitment  be  by  the  king  or 
others,  this  Court  is  a  place  where  the  King 
doth  sit  in  person,  and  we  have  power  to  exa- 
mine it ;  and  if  it  appears  that  any  man  hath 
injury  or  wrong  \^  his  imprisonment,  we  have 
power  to  deliver  and  discnaiige  him ;  if  otlier- 
wise,  he  is  to  be  remanded  by  vs  to  prison 
again.  Now  it  seems  vou  are  not  ready  to 
speak  to  this  return  ;  if  you  desire  a  further 
day,  we  ought  to  grant  it. 

Sir  r.  Damet  Mylords^  I  humbly  desire  it. 

L,  C.  J,  I  know  no  cause  why  it  should  be 
denied. 

Sen,  Bramstim,  My  knrds^  we  shall  desire 
the  Writ  may  not  btf  filed,  and  timt  we  may 
have  a  copy  of  the  retum. 

Att,  Gen,  You  cannot  deny  the  filing  of  Uie 
Writ,  if  you  desire  to  have  a  eopy  of  the  return . 

X.  C.  J^  Although  jrou  be  remanded  at  this 
time  to  prison,  became  you  are  not  ready  to 
speak  to  the  return,  we  can  adjourn  yoo  to  a 
new  day  upon  the  Writ,  and  so  you  may  pre- 
pare yourself ;  but  if  you  will  not  have  tbis 
tiled,  there  must  go  out  a  new  Habeas  Corpus, 
and  thereupon  must  be  another  return, 

Serj,  Bramiton,  My  lord,  we  desire 'sonie 
time,  that  we  may  be  advised  whether  we  may 
proceed  or  not. 


On  Thursday,  sir  Thomas  Darnel  expected 
thnt  his  Writ  should  be  returned,  but  it  was 
delayed ;  and  it  was  moved  that  the  return 
should  be  on  Saturday,  the  10th  of  November, 
which  made  sir  Thomas  the  more  remiss  in 
suing  out  an  Alias  upon  his  Habeas  Corpus.* 

Oil  Saturday  the  Writ  was  not  returned^  and 
thereupon  the  king's  Attorney  General  gave 
order  for  an  alias  upon  the  Habeas  Corpus  for 
sir  Thomas  Darnel,  returnable  upon  Thursday 
inorninj;  the  ISth  of  Nov.;  by  virtue  of  which 
Writ,  the  warden  of  the  Fleet  brings  bir  Thomas 
Darnel  to  tlie  King*s  Bench,  and  retumetli  as 
folio  wcth : 

Ejcecuiio  istius  Brevispacet  in^adant  scbedula 
annexaV  huic  brevi. 
The  return  was  this : 

*  Etro  HenricQS  Dloe  miles  guardianus  prisonae 
'  doniini  re^jris  de  le  Fleet  serenissimo  domino 

*  regl   cei  tifico  quod  die*.  Thomae  Darnel  bti- 

*  ruuet'  detentus  est  in  prisuna  predict*  sub 

*  custodiamea  virtute  ctijusdaifv  warranti  duo- 

*  rum  de  privato  consilio  mihi  directi,  cojus 

*  tenor  sequitor  in  his  verbis,  viz. 

*  Whereas  heretofore  the  body  of  sir  Thomas 

*  Darnel  hath  been  committed  to  your  custody, 
'  the5;e  are  to  require  you  still  to  Continue  him ; 

*  and  to  let  you  know  that  he  was  and  i»  com* 

*  mitted  by  the  ftpecial  command  of  his  ma- 
•jesty,  &c.' 

£t  hac  ett  catua  detcntionis  pradici*  THoma 
Darnel. 

Serj,  Branuton.  May  it  please  your  lord- 
ship, I  did  not  expect  this  cause  at  this  time, 
neither  did  I  hear  of  it  until  I  came  now  into 
the  Hall ;  and  therefore  I  shall  now  humbly 
shew  you  what  my  client  hath  informed  me 
ewice  my  coming  hither.  I  understand  by  him 
that  he  expected  not  his  coming  to  this  place 
to  day;  the  Writ  by  which  he  was  brought 
hither  was  not  moved  for  by  him,  but  was  pro- 
cured witUotK  his  privity;  and  seeing  his  case 
is  so,  and  that  he  perceives  the  cause  of  liis 
coming,  which  before  he  knew  not,  his  motion 
to  your  lordship  is,  that  you  would  be  pleased 
to  let  him  have  the  copy  of  the  retum,  and 
give  hiq^  time  to  speak  unto  it,  and  that  this 
Writ  being  not  sent  out  by  his  procurement, 
may  not  be  filed. 

Attorney  General  Heath,  My  lords,  it  is 
true  that  this  gentleman,  sir  Thomas  Darnel, 
being  imprisoned  in  the  Fleet,  did  heretofore 
move  your  lordships  for  a  Habeas  Corpus,  &c. 
and  it  was  granted  him  :  and  his  mijesty  being 
made  acquainted  therewith,  was  very  willing 
that  he  and  all  his  people  might  have  eqtuu 
justice ;  and  «then  they  desire  that  wliich 
8«  ems  to  accord  with  the  rules  of  the  law,  they 
should  have  it.  But  it  fell  out  so^  that  on  the 
day  when  the  Writ  should  have  been  returioed, 
the  Warden  uf  tlie  Fleet  did  not  retum  it,  as 
it  was  his  duty  to  hafve  done ;  he  did  forbear 
to  do  it  upon  a  commandment,  because  it  .was 
cnpceived,  there  being  five  at  that  time  to 
npfienr,  the  Court  woidd  have  been  straitened 
for  waja  of  time  :  but  I  imagined  that  these 
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Mr.  Keeling  reads  the  return,  being  the  same 
as  that  of  sir  T.  Darnel. 

Serj.  Bramitofi.  May  it  please  your  lord- 
ship, f  shaH  hun)bly  move  upon  this  return  in 
the  behalf  of  sir  John  Heveningham,  with  whom 
I  am  of  couusel ;  it  is  his  petition,  that  he  may 
be  bailed  from  his  imprisonment :  it  t^'as  but  in 
vain  for  me  to  move  that  to  a  court  of  law, 
which  by  law  cannot  be  granted  :  and  there- 
fore in  that  regard,  that  upon  this  return  it  will 
be  questioned,  whether  as  this  return  is  made, 
the  gentleman  .may  be  bailed  or  not?  I  shall 
humbly  offer  up  to  your  lordship  tlie  case,  and 
some  reasons  out  of  mine  understanding,  arising 
out  of  the  return  itself,  to  satisfy  your  lordship 
that  these  prisoners  may,  and,  as  their  case  'it>, 
ought  to  be  bailed  by  your  lordship. 

The  exception  that  I  take  to  this  return,  is  as 
well  to  the  matter  and  substance  of  the 
return,  as  to  the  manner  and  legal  form  thereof: 
the  exception  that  I  take  to  the  matter,  is  iu 
several  respects. 

That  the  return  is  too  general,  there  is  no 
sufficient  cause  shewn  in  special  or  in  general 
of  the  commitment  of  this  gentleman  ;  and  as 
it  is  insufficient  for  tiie  cause,  so  also  in  the 
time  of  the  first  imprisonment :  for  howsoever 
here  dotli  appear  a  time  upon  the  second  war* 
rant  from  the  lords  of  the  council  to  detain  him 
still  in  ^riaon,  yet  by  the  retiira  no  lime  can 
appear  when  he  was  hrst  imprisoned,  though  it 
be  necessary  it  should  be  shewn ;  and  if  that 
time  appear  not,  there  is  no  cause  your  lordship 
should  remand  him  ;  and  consequently  he  is  to 
be  delivered. 

Touching  the  matter  of  the  return,  which  is 
the  c^use-  of  his  imprisonment,  it  is  expressed 
to  be  '  per  speciale  mandatum  dommi  regis :' 
this  is  too  general  and  uncertain,  for  that  it  is 
not  nianifest  what  kipd  of  command  this  was. 

Touching  the  legal  form  of  the  return,  it  is 
not,  as  it  ought  to  be,  fully  and  posiuyeiy  the 
return  of  the  keeper  himself  only,  but  it  comes 
with  Aiignificavit,  or  prout,  that  he  was  com- 
mitted '  per  speciale  mandamm  domini  regis,' 
as  appeareth  by  warrant  from  the  lords  of  the 
council,  not  of  the  king  l>imself;  and  that  is 
not  gooid  in  legal  form. 

•  For  the  matter  and  substance  of  the  return, 
it  is  not  good,  because  there  ought  to 'be  a 
cause  of  that  imprisonment.  « 

This  Writ  Is  the  means,  tind  the  only  means 
that  the  subject  hath  in  this  and  such-like  cose 
to  obtain  his  liberty ;  there  are  other  ^y^its  by 
which  men  are  delivered  from  restraint,  as 
that  De  Homine  Replcgiando,  i)ut  extends  not 
to  this  cause,  for  it  is  particularly  excepted  in 
the  body  of  the  Writ  De  Manucaptione,  et  de 
Cautione  Admittenda,  but  they  lie  in  other 
cases:  but  the  Writ  of  Habeas  Corpus  is  the 
only  means  the  subject  hath  to  obtain  his 
liberty,  and  the  end  of  this  Writ  is  to  return 
the  cause  of  the  imprisonment,  that  it  m«y  he 
examined  in  this  court,  whether  the  parries 
ought  to  be  discharged  or  not :  hut  that  cannot 
be  done  upon  this  return :  for  the  cause  of  the 
imprisonment  of  this  gentleman  at  first  is  so  far 


L  C,  /.  Will  you  submit  yourself  to  the 
king? 

5)r  7.  Darnel.  My  lord,  I  desire  some  time 
to  advise  of  my  proceedings :  I  have  moved 
many  men,  and  offered  to  retain  them  of  my 
counsel ;  but  they  refuse  me,  and  I  can  get 
oone  to  be  of  counsel  with  me  without  your 
issistance. 

L.  C  /.  You  shall  have  what  counsel  as- 
signed you  will  have  or  desire;  for  no  offence 
will  he  taken  against  any  man  that  shall  advise 
you  in  your  proceedings  in  law. 

Att.  Gen.  I  will  pass  my  word,  they  that 
do  advise  you,  shall  have  no  offence  taken 
ftgainst  thexn  for  it ;  and  I  shall  j^ive  consent 
to  any  way  that  you  shall  desire,  either  that  it 
may  be  filed,  or  that  it  may  not  be  filed ;  for  if 
voa  desire  justice,  you  shall  have  it,  and  the 
ling  will  not  deny  n ;  but  if  it  shall  be  con- 
ceived, as  it  is  rumoured,  that  there  was  a  de- 
nial of  justice  on  the  king's  part,  you  must 
know  that  his  majesty  is .  very  tender  of  that. 
And  for  the  gentleman,  now  he  is  brought 
hither,  I  conceive,  but  yet  I  leave  it  to  your 
lord«>tup*s  judgment,  that  the  writ  must  be  filed, 
and  you  must  either  deliver  him,  or  remand 
him,  or  else  it  will  be  an  escape  in  the  warden 
of  the  Fleet. 

Sir  T.  Darnel.  I  would  not  have  it  thought 
thit  I  should  speak  any  thing  against  m^  prince, 
and  for  those  words  I  do  deny  them;  for  upon 
my  conscience  they '  never  came  into  my 
thought :  perhaps  you  shall  find  that  they  have 
been  spoken  by  some  other,  but  not  by  any 
of  us. 

jL.  C.  /.  Sir,  you- have  made  a  fair  answer, 
atid  I  doubt  not  but  Mr.  Attorney  will  make 
the  like  relation  of  it ;  you  move  for  the  not 
filing  of  the  Writ ;  if  you  refuse  to  have  it 
filed,  whereby  it  should  not  be  of  record,  you 
must  have  no  copy  of  it ;  but  if  you  will  have 
it  filed  yoa  shall  have  a  'copy  of  it,  and  further 
time  to  speak  to  it ;  chuse  whether  of  them 
you  will, 

Saj.  Bramttan,     We  desire  to  have  the 
return  read  once  more. 
And  it  was  read  as  before. 
Serj.  Bramston.    So  as  the  writ  may  not  be 
filed,  we  will  desire  tio  copy  of  the  return. 

JL  C.  J.  Then  the  gentleman  must  return 
back  again  into  the  custody  of  the  Warden  of 
die  Fleet ;  and  therefore  I  ask  you,  whether 
yon  desire  to  come  hither  aeain  upon  this  Writ, 
or  will  you  have  a  new  one  r 

Sir  r.  Darnel,  I  desire  your  lordship  that 
I  may  have  time  to  consider  of  it. 

X.  C.  J.  Then  in  God's  name  take  your 
own  time  to  think  of  it. 

Micb.  3  Car.  Regis,  Nov.  SS,  1637. 

Sir  John  Corbet,  bart.  sir  Walter  Earl,  sir 
John  Heveningham,  sir  Edmund  Hampden, 
knights,  were  brought  to  the  bar* 

Serj.  Bramttan,  May  it  please  your  lordship 
to  bear  the  return  read,  or  shall  I  open  it  ? 
I.C.J.    Let  it  be  read. 
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But  1  beseech  Jour  lordship  to  observe  the 
consequeiK  e  of  this  catFse.  If  the  law  be^  that 
upon  this  return  thi^  genilemah  should  be  re- 
manded, I  will  not  dispute  whether  or  no,  a 
man  may  be  imprisoned  before  he  be  convicted 
according  to  the  law  ;  but  if  this  return  shall 
be  good,  then  his  imprisonment  shall  not  con- 
tinue on  for  a  time,  but  for  ever ;  and  the  sub- 
jects of  this  kingdom  maj  be  restrained  of  ilieir 
liberties  perpetually,  and  by  law  there  can  be 
no  remedy  lor  the  subject  :  and  therefore  this 
reluni  cannot  stand  with  the  laws  of  the  realm» 
or  that  of  Ma«;na  Charta  ;  nor  witli  the  statute 
of  28  £.  3,  c.  i).  fbr  if  a  man  be  not  bailable 
upon  this  return,  they  cannot  have  the  benefit 
of  these  two  laws,  which  arc  the  inheritance  of 
the  subject. — If  your  lordship  shall  ihink  this 
to  be  a  sufficient  ctiuse,  then  it  goeth  to  a  per- 
petual imprisonment  of  the  subject:  for  jn  all 
those  causes  which  may  concern  the  king's  sub- 
jects, and  are  applicable  to  all  times  and  cases, 
we  are  not  to  reflect  upon  the  present  time  and 
government,  where  justice  and  mercy  fiowethy 
but  we  are  to  look  what  may  betide  us  in  the 
lime  to  come,  hereafter. 

It  must  be  agreed  on  all  sides,  that  the  tirae 
of  the  first  comtuitment  doth  not  appear  in 
this  return  ;  but  by  a  latter  warrant  from  the 
lords  of  the  council,  there  is  a  time  indeed  ex- 
pressed for  the  cohtinuinf^  of  him  in  prison, 
and  that  appears ;  tut  if  this  shall  be  a  good 
cause  to  remand  these  gentlemen  to  prison,  they 
may  lie  there  these  seven  years  lunger,  and  se- 
ven years  after  them,  nay,  all  the  days  of  their 
Ifves.  And  if  they  sue  ovit  a  writ  of  Habeas 
Corpus,  it  is  but  making  a  new  warrant,  and 
they  shall  be  remanded,  and  shall  never  have 
the  advantage  o^'  the  laws  which  are  the  best 
inheritance  of  every  subject. — And  in  E.  6,  fol. 
36,  the  laws  are  called  the  great  inheritance  of 
every  subject,  and  the  inheritance  of  inherit- 
ances, wiiliout  which  inlieritance  we  have  no 
inhc  ritance.  These  are  the  exceptions  I  desire 
to  otfer  up  to  your  lordship  touching  the  Re- 
turn, for  the  insufficiency  of  ihe  cause  returned, 
and  the  defect  of  the  time  of  the  first  commit- 
menty  which  should  have  been  expressed. 

I  will  not  labour  in  objections  till  they  be 
made  against  me,  in  regard  the  Statute  of 
Westminster  primo  is  so  frequent  in  every 
man*s  mouth,  that  at  the  common  law  those 
men  that  wefe  committed  in  four  cases  were 
not  replevisable ;  vie.  th«ise  tliat  were  taken  for 
the  death  of  a  man,  or  tlie  ccuumandment  of 
the  kin{!,  or  his  justices  for  the  forest.  I 
shall  speak  something  to  it,  though  I  intend 
not  to  spend  much  lime  about  it,  for  it  touch* 
eth  not  this  case  we  have  in  question. 

For  that  is  concerning  a  ease  of  the  common 
law,  when  men  are  taken  by  the  king's  writs, 
and  hot  by  imrd  of  mouth,  nnd  it  shall  be  so 
expounded,  aft  Mr.  Stamford,  fol.  73,  yet  it  i» 
nothing  to  this  cMej  for  if  you  will  take  the  true 
meaning  of  that  statute,  it  extends  not  at  all 
to  this  writ  of  Habeas  Corpus ;  for  the  worda 
are  plain  *  they  shall  be  replevisable  by  the 
<  common  writ/  that  is,  by  the  writ  '  De  ho- 


from  Appearing  pitrtlCutarfy  by  it,  that  there  is 
no  cause  at  aU  expressed  in  it. — This  Writ  rc- 
t  quires  (hat  the  cause  of  th6  imprisonment 
should  be  returned,  and  if  the  cause  be  noi  spe- 
cially certitied  by  it,  yet  should  it  at  the  least 
be  shewn  in  general,  that  it  ma^  appear  to  the 
judges  01  the  court;  ahd  it  must  be  expressed 
so  tar,  as  that  it  may  appear  to  be  n.»ne  of 
those  causes  fur  whicn  by  law  of  the  kingdom 
the  subject  ought  liot  to  be  iiiif/risoned  ;  and  it 
ought  to  be  expi*esbed  tliat  it  was  by  pre^^ent- 
ment  or  indictment,  and  nut  updn  petition  or 
suggestion  made  to  the  kiiig  and  lords,  which  is 
against  the  statute  made  in  the  25  £.  3,  c.  4. 
42  E.  3,  c.  3. 

By  the  statute  25  E.  3,  c.  4.  it  is  ordained 
and  established,  'that  no  man  from  heucefurth 
shall  be  taken  by  petition  or  suggestion  made 
to  the  king  or  his  council,  but  by  indictment  or 
course  of  law;*  and  accordingly  it  was  enacted, 
42  t.  3,  c.  3.  the  title  of  which  statute  is, 
*  None  hhall  be  pur  to  answer  an  accusation 
made  to  the  king  uithout  prebeniment.*  Then, 
my  lord,  it  being  bo,  altlioutiLh  the  cause  should 
not  need  to  be  expreused  in  such  manner  as 
that  it  may  appear  to  he  none  of  these  causes 
mentioned  in  the  statute,  or  else  the  subject  by 
this  return  kiseth  the  benefit  and  advantage  of 
these  laws,  which  be  their  iMrth-right  and  inhe- 
Titance;  but  in  this  return  thtire  is  no  caube  at 
all  appearing  of  the  first  commitmenr,  and 
therefore  it  is  plain,  tfiat  there  is  no  caubc  for 
your  lordship  to  remand  him ;  but  there  is  cause 
you  should  deliver  hiro,  since  the  writ  is  to 
bring  ihe  body  and  the  cause  of  the  imprison- 
ment belore  your  lordship. 

But  it  i^ay  be  objected,  that  this  writ  of 
Habeas  Corpus  doth  not  demand  the  cause  of 
the  6rst  commitment,  but  of  the  detaining  only ; 
and  so  the  urit  is  satisfied  by  the  return;  for 
thiUgh  jt  shew  no  cause  of  the  first  commit- 
ment, but  of  detain mg  only,  yet  it  declareth 
a  cause  why  the  gentleman  is  detained  in  pri- 
son :  this  is  no  answer,  nor  can^ive  any  satis- 
faction ;  for  the  reason  why  the  cause  is  to  be 
returned,  is  for  the  subject's  Uberty,  that  if  it 
shall  appear  a  good  and  sufficient  cause  to  ynur 
lordship,  then  to  be  remanded  ;  if  your  lord-, 
ship  think  and  find  it  insufficient,  he  is  to  be 
enltu*{;ed. 

This  is  the  end  of  this  writ,  and  this  cannot 
appear  to  yo^r  lordslup,  unless  the  time  of  the 
first  commit iiicnt  be  expresbed  in  the  return.  I 
'  know  that  in  ^omt  Ciises  the  thne  is  not  mate- 
rial, :tB  when  the  cause  of  the  commitment  is 
(and  that  so  especially)  returned,  as  that  the 
time  IS  not  material,  it  is  enough  to  shew  the 
cause  without  the  time,  as  after  a  conviction  or 
tjrial  had  by  law  ;  but  when  it  is  in  this  manner, 
tiiat  the  time  is  tie  matter  itself:  for  mtend 
vrhat  cuu^e  you  will  of  the  commitment,  yea 
thouiih  for  toe  highest  cause  of  treason,  there 
is  no  doubt  but  that  upon  the  return  thereof 
the  ti'iie  of  it  must  appear;  for  it  being  before 
trial  and  conviction  had  by  law,  it  is  but  an 
accusation,  and  he  that  is  only  accused  ought 
^j  law  to  be  let  to  baiL 
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<  miM  ?«pUgiamio/  diiscted  to  the  sheriff  to 
delirrr  them,  it"  they  wef*  bailable :  but  this 
ca^  is  aho%'e  the  sheriff,  aad  he  is  not  to  be 
judge  in  it,  ««rhether  the  causes  of  the  commit- 
ment be  sufficient  of  not,  as  it  appears  in  Fitz- 
Herbert,  •  De  homine  replejjiando,'  and  rtany 
other  places,  and  not  of  the  very  words  of  the 
statute  this  is  clear,  for  there  be  many  other 
causes  mentioned,  as  the  death  of  a  man,  the 
command^ient  of  the  justice,  &c.  in  which  the 
statute :  saith,  men  are  not  replevisable.  But 
Will  a  man  conceive  that  the  meaning  is,  that 
tiey  shell  not  be  bailed  at  all,  hut  live  in  per- 
petual imprisonnrjent  ?  I  think  I  shall  not  need 
to  spend  time,  in  that  ii  is  so  plain;  let  me  but 
make  one  instance. 

A  man  is  taken  Je  morte  hominis  ;  he  is  not 
Utiable  by  writ,  saiih  this  Statute ;  that  is,  by 
die  common  writ :  there  was  a  common  writ 
far  this  ca!»e,  and  that  was  called  dc  odio  et  acia, 
as  appeareth,  Bracton,  Coron.  34.  This  is  the 
wnt  intended  by  the  statute,  which  is  a  com- 
mon writ,  and  not  a  special  rwrit.;  but,  my 
lord,  as  this  writ  de  odio  et  acta  was  before  this 
sutute,  so  it  was  afterwards  taken  away  by  the 
statute  of  28  E.  3,  c.  9.  But  before  that  sta- 
tute, this  writ  did  lie  in  the  special  case,  as  is 
shewn  in  Coke's  9th  Report,  the  poulterer's 
CaM ;  and  the  end  of  this  writ  was,  that  the 
subject  mi^ht  not  be  too  long  detained  in  pri- 
son, OS  till  the  justices  of  Eyre  discharged  them. 
So  that  the  law  intended  not  that  a  man  should 
suffer  perpetual  imprisonment,  for  they  were 
very  careful  that  men  should  not  be  kept  too  long 
in  prison,  which  is  also  a  liberty  of  the  subject; 
and,  my  lord,  that  this  court  hath  bailed  upon 
a  iBSfficitin  of  Hifth-Tfeasol),  I  will  oflfer  it  to 
your  lordship,  when  I  shall  shew  you  precedents 
in  these  cases  of  a  commitment  by  the  privy- 
council,  ot  by  the  king  himself:  bUt  before  I 
•ffer  dieSe  precedents  unto  your  lordship,  of 
which  there  be  many,  1  shall  by  your  lordahip's 
favour  speak  a  little  to  the  next  exception,  and 
thai  is  to  the  matter  of  the  return  which  I  find 
to  be  «  per  speciale  mandatum  domini  regis.* 
Ai:d  what  is  that  ?  It  appears  by  this  writ, 
there  may  be  sundry  commands  hy  the  king ; 
we  find  a  specitil  command  often  in  our  books, 
as  in  the  statute  of  Marl.  cap.  8.  they  who  were 
imprisoned  Keiths'  shall  not  be  deliyeied  with- 
out the  special  cooamand  of  our  lord  the  king. 
And  so  in  Bracton,  deActionibus,  the  last  chap- 
ter, where  it  appears  that  the  king's  cnmmnnd- 
ment  for  imprisonments  is  by  special  writ ;  so 
by  writ  agam  men  are  to  be  delivered,  for  in 
the  case  of  Aedisi'  or  Pof<  Rediss\  if  it  shall  be 
removed  by  a  Certiorari,  that  is  by  a  special 
»rit  to  deliver  parties.  So  that  by  this  appears, 
tbflt  by  the  king's  commandment  to  Imprison, 
and  to  deliver  in  ihose  cases,  is  understood  this 
writ,  and  so  it  iftay  be  in  this  case  .which  we 
Uve  beard. 

And  this  return  here  is  a  specicd  Mandatum ; 
it  maj  be  understood  to  be  under  some  of  the 
king's  seals,  4$  Ass.  and  ou^ht  to  be  delivered ; 
and  will  you  make  a  diiference  between  the 
^*scomroaBd  ooderhis  seal^  and  his  com- 


mand hy  word  of  month?  What  difference 
there  is,  f  leave  it  to  your  lordship's  jod^ent : 
but  if  there  be  any,  it  la  the  mure  matenal  that 
it'shodld  be  expressed  what  manner  of  com- 
mand it  was,  whioh  doth  not  here  appear ;  and 
iher^fire  it  maybe  the  king's  coiinnand  by 
writ,  or  his  command  nnder  his  seal,  or  his 
command  by  word  of  mouth  alone. 

And  if  there  is  any  of  these  commands  of  an 
higher  nature  th:in  the  other,  doubtless,  it  is 
that  by  writ,  or  under  seal,  for  they  are  of  re- 
cord, and  in  these  the  person  may  be  bailed, 
and  why  not  in  this?  As  to  tlie  legal  form, 
admitting  there  we*e  substances  in  the  re- 
turn, yet  there  wants  legal  form  ;  for  the 
writ  oi  Habeas  Corpus  is  the  commaridment  of 
the  king  to  the  keeper  of  the  prisons,  and 
thereupon  they  are  to  make  return  both  of  the 
body,  and  of  the  cause  of  the  commitment,  and 
that  cause  is  to  appear  of  them  who  are  the 
immediate  officers.  And  if  he  doth  it  by  signi- 
fication from  another,  that  return  is  defective 
in  law.  and  therefore  this  return  cannot  be 
good,  mr  it  must  he  from  the  officer  himself; 
and  if  the  cause  returned  by  him  be  good,  it 
binds  the  prisoners. 

The  warrant  of  the  lords  was  but  a  direction 
for  him ;  he  might  have  made  his  return  to 
have  b^f^n  €xprea»ly4»y  the  king's  command- 
ment, there  was  warrant  for  it,  I  shall  not  need 
to  put  you  cases  of  it ;  for  it  is  not  enough  that 
he  returns  thaf  lie  was  certified  that  the  com- 
mitment was  by  the  king's  command,  but  he 
must  of  himself  return  this  fact  as  it  was  done. 
And  now,  my  lord,  I  shall  offer  to  your  lord- 
ship precedents  of  divers  kinds,  upon  commit<> 
ments  by  the  special  command  of  the  king,  and 
upon  commitments  both  by  the  king  and  the 
lords  together.  And  howsoever  I  conceive, 
which  I  submit  to  your  lord.-^hip,  that  our  case 
will  not  stand  upon  precedents,  but  upon  the 
fundamentiil  laws  and  statutes  of  this  realm ; 
and  though  the  precedents  look  the  one  Hay  or 
the  other,  they  are  to  be  brought  back  unto 
tlie  laws  by  which  the  kingdom  is  governed* 
In  the  1st  of  Hen.  8,  Rqt.  Furl.  9»  one  Har- 
rison was  commit te<l  to  the  Marshalsea  by  the 
command  of  the  king;  and  being  removed  hy 
H.  Corpus  into  the  court,  the  cause  returned 
was,  that  he  was  committed  '  per  mandatunn 
'  domini  regis,'  and  he  was  bailed. 

In  tJie  40  Eliz.  Thomas  Wenden  was  com- 
mitted to  the  gatehouse  by  the  commandment 
of  the  queen,  and  ihe  lords  ofthec'iuncil:  and 
being  removed  by  an  H.  Corpus,  upon  the  ge- 
neral return  he  was  bailed. — In  8  Jac,  one 
Cxsar  was  committed  by  the  king's  command- 
ment, and  this  bein^  returned  upon  his  H.  Cor- 
pus, upon  the  examination  of  this  case  it  doth 
ajipear  thnt  it  was  over-ruled,  that  the  return 
should  be  amended,  of  else  the  prisoner  should 
bedeliveied. 

The  precedents  Concerning  the  commitment 
by  the  Lords  of  the  Councrt,  are  in  « fleet  the 
same  w!th  these -wh^re  the  commitment  is,  by 
the  resson  why  the  caus6  of  the  Conimitment 
should  not  be  shewn,  holds  in  both  csseS|  and 
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that  is  the  nccMuty  of  suit;  and  therefore  Mr. 
Stamford  makes  t£e  command  of  the  king,  and 
that  of  the  lords  of  the  privy-council,  to  be  both 
as  one ;  and  to  this  purpose,  if  they  speak,  he 
^eaks;  and  if  he  speaks,  they  speak. 

The  precedents  that  we  can  shew  you,  how 
the  subject  hath  lieeo  delivered  upon  commit- 
ment by  the  lords  of  the  council,  as  ia  the  times 
of'Heo.  8,  and  in  the  times  of  queen  Eiiz.,  and 
queen  Mary,  are  infinite ;  aa  in  the  9th  £ln. 
Thomas  Lawrence  was  committed  to  the  Tower 
by  the  lords  of  the  council,  and  bailed  upon  an 
H.  Corpus. 

In  the  43  £liz.,  Calvin's  case.  In  'the  3d 
Eliz.,  Vernon^s  case.  These  were  committed 
for  High  Treason,  and  yet  bailed  ;  for  in  all 
these  cases  there  must  be  a  conviction  in  due 
time,  or  a  deliverance  by  law. 

There  be  divers  other  precedents  that  might 
be  shewn  to  your  lordship.  In  12  Jac,  Miles 
Renards.  In  12  Jac,  Rot.  155,  Rd.  Beckwith*s 
case.  In  4  Jac.,  sir  Thomas  Monson  was  com- 
mitted tor  treason  to  the  Tower  of  London,  and 
afterwards  was  brought  hither,  and  bailed ;  and 
since  our  case  stands  upon  this  return,  and  yet 
there  is  no  sufficient  cause  in  law  e?(pressea  in 
the  return  of  the  detaining  tiiis  gentleman ;  and 
since  these  precedents  do  warrant  our  pro- 
ceedings ;  itiy  humble  suit  to  this  court  is,  that 
the  gentleman,  sir  John  Heveningham,  who 
hath  petitioned  his  majesty,  that  he  may  have 
the  benefit  of  the  law,  and  hia  majesty  hath 
signified  it :  it  is  his  pleasure  tliat  justice  ac- 
cording to  the  law  should  be  administered  at 
>  all  times  in  general  to  all  his  subjects:  and 
particularly  to  these  gentlemen,  which  is  their 
birth- right :  my  humble  suit  to  your  lordship  is 
that  these  gentlemen  may  have  the  benefit  of 
that  law,  and  be  delivered  from  their  imprison- 
ment. 

Mr«  Noye*s  Argument  of  Counsel  with    sir 
Walter  Earl  at  that  time. 

May  it  please  your  lordship,  I  am  of  coun- 
sel with  sir  Walter  ^Earl,  one  of  the  prisoners 
at  the  bar :  the  return  of  this  writ  is  as  those 
that  have  been  before,  tliey  are  much  of  one 
tenoor,  and  as  you  have  beard  the  tenour  of 
that,  so  this  gentleman  coming  hither  by  an 
H.  Corpus,  I  will  by  your  lordship's  favour  read 
the  writ : 

<  Carolus,   Dei  gratis,  &c.  Johanni  Liloe 

*  milit*  Guardian*  prison'  nostrae  die  le  Fleet 
'salut',  Prscipimus  tibi  quod  corpus  Walteri 

*  Earl  milit*  in  prison*  nostra  sub  custodia  tua 

*  detent'  ut  diclt'  una  cum  causa  detentionis  sus 
<  quociinque  nomine  praedict'  Walter'  censeat 

*  in  eadem  Habeas  Corpus,  ad  subjiciendum  ;et 

*  recipiendum  ea  qo«  curia  nostra  de  eo  adtunc 
'  ct  ibidem  ordin'  conting'  in  bac  parte  et  haec 

*  nullatenus  omit'  periculo  incombend'  et  ha« 

*  beas  ihi  hoc  breve.    Test'  Hyde,  apod  West- 

*  minster,  quarto. die  Nov.,  anno  8.'    *  Execi*- 

*  tio  istius  Brevis  patet  in  quadam  scbeduU 

*  huic  brevi  annesat/ 


Eapotu.  Johan*  LUoe  Guardian*  Frwm*  de  U 
Fleet, 

'  Ego  Johannes  Dloe  Mil'  Guardian'  Prison' 
'  domini  Regis  de  le  Fleet,  serenissimo  domino 
'  regi,  apud  Westminster  8.    Post  receptionem 

*  bujus  brevis  quod  hi  hac  schedula  est  men- 
'  tionat',  Certinco  quod  Walter  Earl  miles,  in 

*  eodem  brevium  nominat'  detentus  est  in  pri- 

*  soaa  de  le  Fleet  sub  custodia  mea  pneuict* 
'  per  speciale  mandatum  domini  regis  mihi  sig- 
'  nificatum  per  Warraiitum  duorum  et  aliurum 

*  de  Private  Concilio  perhonorabilissimi  dicti 
'  domini  regis,  cujus  quidem  tenor  sequitur  in 
^  bee  verba.* 

Whereas  sir  Walter  Earl,  knight,  was  here* 
tofore  committed  to  yuur  custody,  these  are  to 
vfrill  and  require  you  still  to  detain  him,  icttinj^ 
you  know,  that  both  his  first  commitment,  auu 
this  direction  for  tlie  continuance' of  him  in  pri- 
son, were  and  arc  by  his  majesty's  special  ccjni- 
mandment.  From  Whitehall,  7  Novembris, 
1627.  Thomas  Coventry,  C.  S.,  Henry  Manches- 
ter, Tliomas  Suffolk,  Bridge  water,  Kelly,  R.  Du- 
nelm',  Thomas  Edmunds,  John  Cook,  Marlbo- 
rough, Pembroke,  Salisbury,  Totness,  Grandi- 
son,  Guliel'  Bath  and  Wells,  Robert  Nantoo, 
Richard  Weston,  Humphry  Mayes. 

Tq  the  Guardian  of  the  Fleet  or  his  Deputy. 

-'  Et  hscest  causa  detentionis  predict'  Wal- 
'  teri  Earl  sub  custodia  mea  in  prison  predict*. 
'  Atumen  corpus  ejusdem  Walteri  coram  do- 

<  mino  rege  ad  diem  et  locum  prsdictum^  post 
'  receptionem  brevis  predict'  parat'  habeo 
'  prout  isiud  breve  in  se  exiget  et  requiret.** 

Retpon'  Johan'  IMoe  Milit*  Guardian'  Prison* 
de  le  Fleet. 

My  lord,  the  first  Habeas  Corpus  bears  date 
the  4th  of  Nov.,  then  there  is  an  Alias  Habeas 
bears  Teste  after  that,  and  the  tenour  thereof 
is.  a  command  to  the   warden  of  the  Fleet, 

<  quod  Habeas  Corpus  Walteri  Earl,  coram  nobis 
'  ad  suhjiciendum  et  recipiendum  ea  que  curia 

*  nostra  de  c o,  &c.  ordin'  conting'.'  And  the 
Warden  of  the  Fleet,  he  certifies  as  your  lord- 
ship has  heard.  May  it  please  your  lordship, 
I  desire  as  before  was  desired  for  tlie  other  gen- 
tlemen, that  sir  Walter  Earl  may  be  also  bailed, 
if  there  be  no  other  cause  of  his  imprisonment : 
for  if  there  were  a  cause  certified,  and  that  cau^e 
were  not  sufficient  to  detain  him  stilt  in  prison, 
your  lord&hip  would  bail  him  ;  and  if  a  inan 
should  be  in  a  worse  case,  when  there  is  no 
cause  certified  at  all,  that  would  be  very  hard. 

The  writ  is,  that  he  should  bring  the  prisoner 
coram  nohisj  before  the  king,  the  end  of  that  is 
'  ad  subjiciendum  et  recipiendum  ;'  now  I  con- 
ceive, that  though  there  be  a  signification  of  the 
king's,  pleasure  Co  have  this  gentleman  impri- 
soned, vet  when  the  king  grants  this  tvrit  to 
bring  tne  prisoner  hither,  <  ad  subjiciendum  et 
'  recipiendum,'  his  pleasure  likewise  is,  to  have 
the  prisoner  let  ^o,  if  by  law  he  be  not  charge^ 
able;  or  otherwise  to  detain  him  itill  in  pris^n^ 
if  the  case  so  require  it. 
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I  will  put  jour  lord^liip  in  mind  of  a  cdse, 
and  it  was  Pascli.  9  £dvr.  3,  M.  3.  I  wil(  cite 
br  the  Placita,  because  nay  book  is  not  paged 
as  other  books  are ;  it  is  in  the  case  of  a  Cn- 
tatit.  In  that  case  there  were  two  things  con- 
siderable :  the  one  that  there  was  a  signification 
of  tie  kio»**s  pleasure  past,  aiid  that  determined 
i»iih  him :  the  other,  that  though  there  was  a 
$i;:a.f!caiion  of  the  king's  pleasure  before,  yet 
there  coines  afler  that  a  writ ;  and  that  was 
another  signification  of  theking^s  pleasure,  that 
tic  prisoner  shall  be  brought  hither  ad  subjici- 
rjidum,  to  submit  himself  to  punishment,  if  he 
have  deserved  it ;  or  ad  recipiendum,  to  re- 
ceive his  enlargement,  and  be  delivered,  if  there 
be  no  cause  ot  his  imprisonment. 

And  if  upon  an  Habeas  Corpus,  a  cause  of 
commitment  be  certified,  that  cause  is  to  be 
tried  here  before  your  lordship.  But  if  no 
cau»e  be  shewn,  then  the  proceedings  must  be 
'  ut  curia  nostra  ad  mar*  conti|erit,'  the  court 
must  do  that  w  hicli  stands  withlaw  and  justice, 
and  that  is  to  deliver  him. 

My  lord,  I  shall  be  bold  to  move  one  word 
more  touching  this  Return:  I  conceive  that 
every  officer  to  a  court  of  justice  must  make 
his  return  of  his  dwn  act,  or. of  the  act  of  ano- 
ther, and  not  what  he  is  certified  of  by  another. 
But  in  this  case  the  warden  of  the  Fleet  doth 
not  certify  himself^  of  himself,  that  this  gentle- 
man was  commanded  to  him  by  the  king,  but 
that  be  was  certified  by  the  loras  of  the  coun- 
cil, that  it  was  the  king's  pleasure  that  he  should 
detain  him.  But  in  our  case  the  warden  of  the 
Fleet  must  certify  the  immediate  cause,  and 
not  the  cause  of  the  cause,  as  he  doth  by  this 
return ;  *  Detent  us  est  sub  custodia  roea  per 
'  speciale  maiidatum  Domini  Regis  mihi  signi- 
'  ficatum  per  ,Warrantam  duorum  de  Privato 
'  Concilio ;'  that  is  not  the  use  in  law,  but  be 
ought  to  return  the  primary  cause,  and  not  the 
subsequent  cause:  as  in  SS  £dw.  3.  return, 
Hex  viceconi*  87.  in  a  writ  De  Homine  Rtple- 
giaodo,  against  an  abbot,  the  sheriff  returns, 
that  he  hath  sent  to  the  bailiff  of  the  abbot, 
and  he  answered  him,  that  the  party  was  the 
abbot's  Tillain,  and  so  he  cannot  deliver  him ; 
that  it  is  helu  an  insufficient  return,  and  a  new 
Alias  was  granted. .  But  if  the  sheriff  bad  re- 
turned, chat  the  abbot  did  certify  him  so,  it  bad 
been  good;  but  he  must  not  return  what  is 
certified  him  by  another. 

In  one  of  the  precedents  that  bath  been 
noted,  as  that  of  Parker,  92  H.  8,  there  the 
guardian  of  the  prison  certifies,  that  Parker 
'  deteotus  est  sub  custodia  mea  per  mandatum 
'  Domini  Regis  mihi  nunciatum  per  Robertum 
*  Pecke ;'  now  our  case  is- by  the  nunciation  of 
many,  but  in  law  '  Majus'et  minus  non  Tariant 
'  in  speciem,'  the  certification  of  one  and  of 
many  is  of  the  same  effect,  although  in  moral 
understanding  there  may  be  a  difference. 
^  Trin.  2  E.  3,  Rot.  46.  in  this  court  in  31  £. 
3,  in  the  printed  Book  there  is  a  piece  of  it : 
the  abbot  of  Bury  brings  a  prohibition  out  of 
this  court,  the  bishop  of  Norwich  pleaded  in 
bar  of  that, '  Quod  mihi  testificatom  quod  con« 


*  tinetur  in  Archhris,'  that  he  is  excommuni- 
cated ;  there  were  two  exceptions  taken  to  this 
case  in  this  breoedeot,  and  they  are  both  in  one 
case :  the  first  was,  that  no  cause  appeareth, 
why  be  was  excommunicated;. there  may  be 
causes  why  he  should  be  excommunicated,  and 
then  he  should  be  barred,  and  there  may  be 
causes  why  the  excommunication  should  not 
bar  him  :  for  it  may  be  the  excommunication 
was  for  bringing  the  action,  which  was  the 
king's  writ;  and  therefore  because  there  was 
no  cause  of  the  excommunication  returned,  ii 
was  ruled  that  it  was  not  good.  The  other 
reason  is  that  upon  the  Roll,  which  is  mihi  ies- 
tifictttum. 

Now  every  man,  when  he  will  make  a  certi- 
ficate to  the  court,  •  Proprium  factum  suum 
'  non  alterius  significare  debet,'  he  must  mform 
the  court  of  the  immediate  act  done,  and  not 
that  such  things  are  told  him,  or  that  such 
things  are  signified  unto  him ;  but  that  was  not 
done  in  this  case,  and  therefore  it  was  held 
insufficient,  and  so  in  this  case  of  oiu^  I  con- 
ceive the  return  is  insufficient  in  the  form. 
There  is  another  cause,  my  lord,  for  which  I 
conceive  this  return  is  not  good. 

But  first  I  will  be  bold  to  inform  your  lord- 
shin,  touching  the  statute  of  Magna  Charta  39. 
'Nullus  liber  homo  capiatur  vel  imprisonctur, 

*  &c.  nee  super  eum  mittimus  nisi  per  legale 

*  judicium  parinm  suoruro,  vel  per  legem  terrae.' 
That  in  this  statute  these  words  in  carcertm 
are  omitted  out  of  the  printed  books :  for  it 
should  be. '  nee  eum  in  carcerem  mittimus.^ 
For  these  words  *  per  legem  terrae ;'  what  *  Lex 

*  terne*  should  be,  I  will  not  take  upon  me  to 
expound,  otherwise  than  I  find  them  to  be  ex- 
pounded by  acu  of  parliament;  .and  this  is, 
that  they  are  understood  to  be  the  process  of 
the  law,  sometimes  by  wiit,  sometimes  by 
attachment    of    the   person :    but    whether, 

*  speciale  mandatum  Domini  Regb'  be  intend- 
ed by  that  or  no,  I  leave  it  to  your  lordship's 
exposition  upon  two  Petitions  of  the  commons, 
and  Answer  of  the  king,  in  36  £.  3,  No.  9,  and 
No.  20. 

In  the  first  of  them  the  commons  complain 
that  the  Great  Charter,  the  Charter  ofthe  Forest, 
and  other  statutes  were  broken,  and  they  de- 
sire that  for  the  good  of  bhnself  and  of  bis  peo- 
ple, thej  might  be  kept  and  put  in  execution, 
and  that  they  might  not  be  infringed  by  making 
an  nirest  by  special  command,  or  otherwise : 
and  the  answer  was,  that  the  assent  of  the 
lords  established  and  ordained,  that  the  said 
charter  and  other  statutes  should  be  put  in  exe- 
cution according  to  the  petition,  and  that  is 
without  any  disturbance  by  arrest  by  special 
command  or  otherwise ;  fbr  it  was  granted,  as 
it  was  petitioned. 

In  tne  same  year,  for  they  were  very  careful 
of  this  matter  and  it  was  necessary  it  should  be 
so,  for  it  was  then  an  usual  thing  to  take  men 
by  writs  *  quibusdam  de  causis,*  and  many  of 
these  words  caused  many  acts  of  parliament ; 
and  it  may  be  some  of  these  writs  may  be 
shewn :  and  I  W9y  in  the  tame  year  they  oom« 
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lie  in  prison  God  knows  how  lung;  and  if  the 
fitatute  should  ba  evpouoded  ottierwise,  there 
were  no  bailiug  men  outlawed,  or  breakers  of 
prison,  for  they  axe  not  within  this  statute,  and 
yet  this  a>urt  doth  it  at  pleasure. 

But  plainly  by  the  statute  itself,  it  appears, 
that  it  meant  only  the  common  writ;  for  the 
preamble  recites,  th.it  the  sht-rilTs  and  others 
had  takeu  and  kept  in  prison  persons  detected 
of  felony,  and  let  out  to  plevin  sudti  a^  were 
n^t  repnsable,  lo  grieve  the  one  party,  and  to 
the  gam  of  tlie  other ;  and  torasmuch  as  before 
this  time  it  was  not  determined  what  prisoners 
were  reprisable,  and  what  not,  but  only  m  cer- 
tain cabes  were  expressed,  theietore  itis  or- 
dained, &c. 

Now  this  is  no  more  tlian  for  direction  to  the 
keejpers  o(  the  prisons,  for  it  leaves  the  matter 
.to  tne  discretion  of  the  judges,  whether  bail- 
able or  not ;  for  when  the  statute  hath  declared 
who  are  repleviable,  who  are  not,  as  men  out- 
lawed, those  who  have  abjured  the  realm, 
breakers  of  prison,  burners  of  houses,  makers 
of  false  money,  counterfeiting  of  tlie  king's  seal, 
and  the  like;  k  is  then  orcUined,  that  if  the 
sheriff,  or  any  other,  let  any  go  at  large  by 
surety,  that  is  not  reprisable,  whether  lie  be 
siieriff,  constable,  or  any  other  tlmt  hath  the 


4>laitied  tbat  men  were  iinpri«ooed  by  special 
command,  .aud  without  indictment  or  other 
le^al  coAirie  of  law,  and  .they  desired  that  thing 
may  not  be  done  upon  men  by  special  command 
'  a^ain&t  the  Great  Charter. 

The  king  makes  aasorer,  tliat  he  is  well 
pleased  therewith  :  that  was  the  first  suiswer ; 
9Uid  for  tlie  future  he  hath  added  farther,  if  any 
manbe  grieved,  let  him  compJaiii,and  right  shall 
be  done  unto  iiim.  This,  my  lord,  is  an  explana- 
tion of  the  Great  Charter,  as  also  the  staiute  of 
d7  £d.  3,  c.  18.  is  a  conHnentary  upon  it,  timt^ 
men  would  not  be  committed  upon  suggestion 
made  to  the  king,  without  due  pnoo&  of  law 
again  them,  and  so  it  is  enacted  twice  ia  one 
year. 

We  find  more  printed  books,  as  in  Hen.  6, 
Mrus  (fe  fiacts,  Fitz.  183.  which  is  a  strong 
case,  under  favour,  in  an  action  of  tn  spass  for 
cutting  di»wn  trees.  The  defendant  saitb, 
Tbat  (hr-  place  where  the  trees  are  cut,  is  parcel 
of  the  manor  of  B.  whereof  the  kins  is  seised  in 
fee,  and  that  the  king  did  command  him  to  cut 
theia  :  and  the  opitiion  of  the  court  was,  that 
(this  was  no  £)od  plea,  without  shewing  the 
specialty  of  tlie  command;  and  tliey  said,  if 
(he  kiu^  command  me  to  Rrre»t  a  man,  and  1 
airest  him,  be  shall  have  an  action  of  false  rm- 
prisoa^Meut  against  lue,  althoogh  it  wm«  done 
jn  the  king*s  presence. 

In  1  Job,  cap.  7,  fol.  4i6,  it  is  in  print,  and 
there  we  leave  it. 

Hussey,  Chief  Justice  saith,  tliat  sir  John 
Mark  ham  told  kii»g  £dw.  4,  that  he  could  not 
•arrest  a  man  upon  suspicion  of  felony  or  trea- 
son, 'as  any  of  his  su^ects  might ;  because  if 
he  should  wrong  a  man  by  such  arrest,  the 
parties  could  have  no  remedy  smfijnsi  him,  if 
auj  man  shall  stand  upon  it.  Here  is  a  signi- 
fication of  tlie  king's  pleasure,  not  to  hove  the 
cause  of  the  commit  me  nt  examined ;  he  hath 
here  aRott>tr  si^ni^catiofi  of  his  pleasure  by 
writ,  whereby  Uie  party  is  brought  hither  *  ad 
'  subjiciendum  et  lecipiendum,'  that  he  hath 

.  made  your  Inrdshipjndj^^f  (hat^  which  should 
be  objected  against  this  gentleman,  and  either 
to  punish  him,  or  to  deliver  him ;  ^nd  if  there 
be  no  cause  shewn,  it  is  to  be  intended  that 
the  pftrty  is  to  be  deUvered,  and  tliat  it  is  the 
lung's  pjkasure  it  should  be  so :  and  the  writ  is 

^  a  suli&cieiu  warrant  for  the  doin^  of  it,  tltere 

'  being  no  cause  sliewn  of  the  imprisotiment. 
And  now,  my  lord,  I  wilL  speak  a  word  to  tjbe 
writ  of  de  Aomine  rtplegiondo^  md  no  otlier 
writ,  Ibjr  that  was  the  common  writ;  and  the 

.four  causes  expressed  in  that  statute,  to  wit, 
the^eatb  of  a  n^an,  the  command  of  the  king, 
or  his  jwtice,  or  forest,  were  excepted  in  that 
writ  befuoe  that  statute  made,  as  appears 
Bracton  133,  so  that  the  writ  was  at  the  com- 
monnlaw  before  tha(  statute. 

And  it  appears  by  our  Books,  that  if  a  man 
he  broiight  hither  by  an  Habeas  Corpus,  diough 

he  wese  Msprisoned  df  mprte  AcnUHtt,  as  in  the 
^t  £dw^  4, 7.  Winck&eld  was  bailed  here,  this 

«oiirt  bailed  him,  for  he  was  broMght  hitlter 

. '  ad  tul^icigodiwii  at  4«cipieodufx^^  gud  not  to 


keeping  of  prisons,  and  thereof  be  attainted,  he 
shall  lose  his  office  and  fee  for  ever;  so  that  it 
extends  to  the  common  gaolers  and  keepers  of 
prisons,  to  direct  them  in  what  cases  they  shall 
let  men  to  bail,  and  in  what  cases  not :  and 
that  they  shall  not  be  judges  whom  to.  let  to 
replevin,  and  whom  to  keep  in  prison ;  but  it 
extends  not  to  the  judges,  tor  if  the  makers  of 
the  statute  had  meant  them  in  it,  they  should 
have  put  a  pain  or  penalty  upon  them  also. 

So  then  I  co^c^ude,  under  your  lordship's  fa-^ 
vour,  that  as  this  case  is,  there  should  have 
been  a  cause  of  the  commitment  expressed,  for 
these  gentlemen  are  brought  hither  by  writ  ad 
fubjici^nxiwB,  if  they  be  charged;  and  ad  rcci- 
fiendutft,  if  they  be  not  charged ;  ahd  therefore 
in  regani  there  is  no  charge  against  them, 
whereup^  they  shoultl  be  detained  in  prison 
any  longer,  we  desire  that  they  may  be  bailed 
or  discharged  by  your  lordship. 

Mr.  Seldev's  Argument  et  the  King's-beach 
bar  the  same  day. 

My  Lords ;  T  am  of  counsel  with  sir  Edm. 
Hampden  ;  his  case  is  the  siime  with  the  other 
twagentlemen ;  I  cannot  hope  to  say  roach, 
after  that  tliathath  been  said;  yet  if  it  shall 
please  your  lordship,  I  shall  remember  you  of 
so  much  as  is  befallen  my  lot.  Sir  Ednuiod 
Hampden  is  brought  liither  by  a  writ  of  Habeas 
CorpttS^  and  the  keeper  of  th^  Gatehouse  hath 
returned  upon  the  writ,  tluit  sir  Edm.  Hamp-> 
denisdetamed  in  prison  *  per  ^eciale  man- 
<  dartam  domini  regis,  mihi  significatum  per 

*  warrant um  duorum  privati  concilii  dicti  do-* 

*  mini  regie.'  And  then  h©  recites  the  war- 
rant of  the  lards  of  the  council  which  is,  that 
they  do  will  and  require  him  to  detain  this  gen* 
tlcnuM  iitjil  in  prison^  tatun^  im,  k««w  Uiat 
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mentioned  tmd  fully  expressed :  yet  I  will  add 
ft  little  to  that  which  hath  been  said. 

The  statute  of  M^na  Charta,  cap.  99,  that 
statute  if  it  were  fully  executed  as  it  ought  to 
be,  every  man  would  enjoy  his  liberty  better 
than  he  doth.    The  law  saith  expressly,  *  No 

*  freeman  shall  be  imprisoned  without  due  pro- 
<  cess  of  the  law  ;*  out  of  the  very  body  of  this 
act  of  parliament^  besides  the  explanation  of 
other  sutntesy  it  appears,  '  Nullus  liber  homo 
'  capiaturvelimprisonatur  nisi  per  legem  terra.' 
My  lord,  I  know  these  words  <  le^em  terre/ 
do  leave  (he  question  where  it  was,  if  the  inter- 
pretation of  the  statute  were  not.  But  I  thmk 
under  your  lordship's  favour,  there  it  must  ba 
intendeid  by  due  course  of  law,  to  be  either  by 
presentment  or  by  indictment. 

My  lords,  if  the  meaning  of  these  words, 

*  per  lej^em  terrse,*  were  but,  as  we  use  to  say, 
according  to  tfie  laws,  which  leaves  the  matter 
very  uncertain ;  and  '  per  speciale  mandatum,' 
&c.  be  within  the  meaning  of  these  words,  'ac* 
cording  to  the  law ;'  thenlhis  act  had  done  no« 
thing.  The  act  is,  *  No  freeman  shall  be  ira-* 
'  prisoned  but  by  the  law  of  the  land.'  If  yoo 
will  understand  these  words, '  per  legem  terra,' 
in  the  first  sense,  this  statute  shall  extend  to 
villains  as  well  as  to  freemen ;  for  if  I  imprison 
another  man's  villain,  the  villain  may  have  an 
action  of  false  imprisonment.  But  the  lordt 
and  the  king,  for  then  thev  both  had  villains, 
might  imprison  them;  and  the  villain  could 
have  no  remedy.  But  these  words  in  the  sta« 
tute,  '  per  legem  terra,'  were  to  the  freeman, 
which  ought  not  to  be  imprisoned,  but  by  du« 
process  of  law :  and  unless  the  interpretation 
shall  be  this,  the  freeman  shall  have  no  privi- 
lege above  the  villain. 

So  that  I  conceive,  my  lords,  these  words, 
'  per  legem  terra,'  must  be  here  so  interpreted, 
as  in  42  Eliz.  The  bill  is  worth  observing.  It 
reciteth  that  divers  persons  without  any  writ 
or  presentment  were  cast  into  prison,  he,  that 
it  might  be  enacted,  that  it  should  not  be  so 
done  hereafter.  The  answer  there  is,  that  as 
this  is  an  article  of  the  Great  Charter,  this 
should  be  granted.  So  that  it  seems  the  sta* 
tute  is  not  taken  to  be  an  explanation  of  that 
ef  Msgna  Chorta,  but  the  very  words  of  the 
statute  of  Magna  Charta. 

I  will  conclude  with  a  little  observation  upon 
these  words,  *  nee  super  eum  mittimus ;'  which 
words  of  themselves  signify  not  so  much,  a  man 
cannot  find  any  fit  sense  for  them.  But,  my 
lord,  in  the  7th  king  John,  there  was  a  Great 
Charter,  by  which  this  statute  in  the  9tli  H.  3, 
whereby  we  are  now  regulnted,  was  framed, 
aud  there  the  words  are, '  nee  eum  in  carcerem 
'  mittimus.*  We  will  not  commit  him  to  pri- 
son ;  that  is,  the  king  himself  will  not ;  and  to 
justify  this,  there  is  a  story  of  that  time  in 
Matthew  Parts,  and  in  that 'Book  this  Charter 
of  king  John  is  set  down  at  large,  which  book 
is  very  authentic,  aud  there  it  is  entered  :  and 
in  the  9th  of  Hen.  3,  he  saith,  that  the  statute 
was  renewed  in  the  same  words  with  the  Char- 
ter of  kJog  John.    And,  my  lord,  he  might 


In  fixst  imprisonment,  &c.  May  it  please 
Toar  lordship,  I  shall  humbly  move  you  that 
this  gentleman  may  also  be  bailed;  for  under 
favour,  my  lord,  there  is  no  cause  in  the  return, 
why  he  should  be  any  fiirther  imprisoned  and 
restrained  of  bis  liberty. 

My  b»d,  I  shall  say  something  to  the  form 
of  the  writ ;  and  of  the  return ;  but  very  little 
to  them  both,  becAose  there  is  a  very  little  left 
forme  to  say. 

My  lord,  to  the  form,  I  say  it  e^Lpresscth  no- 
Iking  of  the  first,  c«)tion,  and  therefore  it  is  in- 
sofficient ;  I  will  add  one  reason,  as  hath  been 
said:  the  Habeas  Corpus  bath  only  these 
words,  'quod  habeas  cdrpus  ejus  una  cum 
*  causa  detentionis,  et  non  captionis.'  But, 
mj  lord,  because  in  all  imprisonments,  there  is 
a  cause  of  caption  and  detention,  the  caption 
is  U)  be  answered  as  well  as  the  detention.  I 
kave  seen  many  writs  of  this  nature,  and  on. 
diem  the  caption  is  returned,  that  they  might 
see  the  time  of  the  caption,  and  i  hereby  know 
whether  the  party  should  be  delivered  or  no, 
tad  that  in  regard  of  the  length  of  his  impri- 
sooment. 

The  next  exception  I  take  to  the  form  is, 
that  there  is  much  uncertainty  iu  it,  so  that  no 
man  can  tell  when  the  writ  came  to  the  keeper 
of  I  he  prison,  whether  before  the  return  or 
after ;  toi  it  appears  not  when  the  king's  com- 
mand was  for  the  commitment,  or  the  signifi- 
ratifip  of  the  council  came  to  him.  It  is  true, 
that  it  appears  that  the  warrant  was  dated  the 
7th  of  NWember ;  but  when  it  came  to  the 
keeper  of  the  prison,  that  appears  not  at  all : 
and  therefore,  as  for  want  of  mentioning  the 
same  time  of  the  caption,  so  for  not  expressing 
the  same  time  when  this  warrant  came,  I  think 
the  return  u  faulty  in  form,  and  void. 

And  for  apparent  contradiction  also,  the  re- 
tam  is  insufficient ;  for  in  that  part  of  tho  re^ 
torn  which  is  before  the  warrant,  it  is  said, 
'Quod  detenttis  est  per  speciale mandatum  do- 
'  mini  regis.'  The  warrant  of  the  lords  of  the 
cooncil,  the  very  syllables  of  that  warrant  are, 
that  the  lords  of  tiie  council  do  will  and  re- 
^oire  him  still  to  detain  him,  which  is  contrary 
to  the  first  part  of  the  return. — Besides,  my 
lord,  the  lords  themselves  say,  in  another  place 
and  passve  of  the  warrant,  that  the  king  com- 
maoded  them  to  commit  him,  and  so  it  is  their 
commitment ;  so  that  upon  the  whole  matter, 
there  appears  to  be  a  clear  contradiction  in  the 
rttum ;  and  there  being  a  contradiction  in  the 
retwn,  it  is  vr.id. 

Nqvr,  fay  lord,  I  will  speak  a  word  or  two  to 
the  matte/of  the  return ;  and  that  is  touching 
the  imprisonment,  '  per  speciale  mandatum 
'domini  regis,'  by  the  lords  of  the  council, 
without  any  cause  expressed :  aiid  admiUing 
of  any,  or  either^  or  both  of  the^e  to  be  the  re- 
turn ;  I  think  that  by  the  constant  and  settled 
lawsof  this  kingdom,  without  which  we  have 
nothing,  no  man  can  be  justly  imprisoned  by 
either  of  them,  without  a  cause  of  the  commit- 
anent  expressed  in'  the  return.  Mv  lord,  in 
both  the  last  ailments  the  statutes  have  been 

VOL.  UU 
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know  it  better  than  others,  for  he  was  the  king's 
Chronologer  in  those  times  :  and  therefore,  my 
lord,  since  there  be  so  many  reasons,  and  so 
many  precedents,  and  so  many  statutes,  which 
declare,  that  no  freeman  whatsoever  ought  to 
be  imprisomd  but  according  to  the  laws  of  the 
land ;  and  that  the  Liberty  of  the  Subject  is 
the  highest  inheritance  that  he  hath ;  my  hum- 
ble request  is,  that  according  to  the  ancient 
laws  and  privileges  of  this  r^m^  this  gentle- 
man, my  client,  may  be  bailed. 

The  Argument  of  Mr.  Caltbrop,  at  the 
KingVBeuch  bar,  22  Nov.  Midi.  3  Car. 
regis.  • 

Sir  John  Ctirbet  being  brought  to  the 
King's-Bench  bar,  with  sir  Edmund  Hampden, 
sir  Walter  Earl,  and  sir  John  Heveninghain, 
who  were  also  brought  thither  by  several  writs 
of  Habeas  Corpus,  with  the  same  return  ;  I 
being  assigned  by  the  court  of  King's-Bench, 
upon  a  petition  delivered,  to  be  of  counsel  with 
sir  John  Corbet,  did  move  that  sir  John  Corbet 
might  be  dtscliargcd  of  his  imprisonment,  and 
put  in  bail ;  furl  did  conceive  that  the  return 
of  this  H.  Corpus  was  insufficient,  both  in  the 
matter  of  the  return,  and  in  the  manner  of  the 
.  return,  and  bO  there  ought  not  to  be  a  longer 
detaining  of  sir  John  Corbet  in  prison.  For  as 
to  the  manner  of  the  return,  it  is  not  laid  down 
precisely,  that  sir  John  Corbet  is  detained  in 

£risoo  bjT  the  special  commandment,  of  tlie 
ing,  signified  by  the  warrant  of  tlie  lords  of 
the  council ;  the  which  is  not  a  direct  affirma- 
tion that  he  is  detained  by  the  special  command 
of  the  king,  but  that  the  lords  of  the  council, 
by  their  warrant,  have  signified  unto  him  that 
he  was  committed  and  still  detained  by  the 
spepial  command  of  the  king. . 

And  howsoever  the  lords  of  the  council  had 
Signified  that  he  was  detained  by  the  command- 
ment of  the  king,  yet  it  may  be  he  was  not  de- 
tained by  the  commandment  of  the  king ;  for 
their  signiHcatiun  of  the  same  by  warrant  may 
be  untrue,  and  the  Warrant  of  the  lords  of  the 
council  that  is  returned  in  hac  ve r^,  importeth 
that  the  keeper  of  the  Gatehouse  rather  took 
upon  him  to  return,  that  it  was  signified  unto 
him  by  -the  warrant  of  the  lords  of  tlie  council, 
that  sir. John  Corbet  was  committed  and  de- 
tained by  the  special  conunandment  of  the 
king ;  because  if  the  keeper  had  taken  upon 
him  to  affirm  it  upon  his  return,  then  needed 
he  not  to  have  retunied  the  warrant  of  the 
lords  of  the  council :  and  the  warrant  itself 
sheweth  that  he  had  only  his  information  from 
jtbe  lords  of  the  council.  For  choir  warrant  is 
to  let  the  keeper  know,  that  both  the  first  com- 
mitment, and  this  direction  for  the  continuing 
of  him  in  prison,  were  and  are  by  his  majesty's 
•pecial  commandment ;  and  I  do  not  see,  as 
this  return  is  made,  that  an  accord  upon  the 
case  can  lie  upon  the  keeper  of  the  Gatehouse, 
if  sir  John  Corbet  was  nut  committed  nor  de- 
tained by  the  special  commandment  of  the 
king,  so  long  as  the  warrant  of  the  lords  of  the 
council  be  returned  as  it  was  made,  because 


be  doth  return  the  same  as  the  s^nificavit  of 
the  lords  by  their  warrant.    Register  65,  the 
writ-of  Excommunicato  Capiend'  goetb,  *  Rex 
'  vicecom'  Lincoln'  S.  sigmHcavit  nob'  yenera- 
'  bilis  pater  Henricus  Lincolniensis  episcopus 
'  per  literas  suas  patentes  quod  R.  sous  paro- 
'  chial'  pt«pter  suam  manifestara    contumac' 
{  authoritate  ipsius  episc'ordin'  excom'  est,  nee 
'  se  vult  per  censuram  ecclesiasticam  justiciar' 
'  &c.  tibi  prscipimus  quod  praedict'  R.  per  cor- 
<  pus  suum  secundum  oonsuetud'  Anglia  jus- 
'  tic'  &c.'    And  yet  no  man  will  sav  that  there 
is  an  information  of  the  king,  that  R.  is  excom- 
municated, but  only  that  the  bishop  of  Lincoln 
had  signified  unto  him  that  R.  was  excommu- 
nicated.   And  in  Filz.  Nat.  Br.  663,  and  Re- 
gister 65,  it  appears  that  the  form  of  the  writ 
of  Excommunication  deliberandi  is,  '  Rex  viee- 
com'  London  salut*.    Cum  Thorn'  Jay  alio- 
tar*  London'  qui  nuper  ad  denuntiat.  venera- 
bil'  paths  archiop'  Eborum  pro  contumaciis 
suis  ratione  contractus  in  civitate  nostra  Ebo- 
rum habit'  ut  dicebat.  tanquam  excom'  et 
claves  eccle!>iflB  contemnent|  per  corp'  suum 
secundum  consuetud'  Angliae  per  te  justic* 
pnecepimus,  donee  &c.  esset  satislbct'  eid' 
archiepiscop.  ad  satisfaciendum  Deo  etsancts^ 
ecclesis,    sufficientem    exposuit   cautionem, 
per  quod  eidem  archiepiscopus  offic.  archi- 
diac.  London,   mutus  vicissitudin'    obtentu 
scripsit'ut  ipsum  absolvac  ah  excom'  senten' 
memorata  sicut  idem  archiepiscopus  per  lite- 
ras suas  patentes  nob'  significavit,  tibi  prseci- 
pimus  quod  pred'  Thom.  cum  tibi  *GonstaTe 
poterit  ipsum  ab  excom'  praedict'  per^raediet' 
official'  absolvi  a  prison'  qua  detmetur  si  ea 
occasionc  et  non  alia  detineat'  in  eadem  «ine 
dilatione  deliberari  fac*.'     And  yet  it  osnnot 
be  said,  that  altboudi  the  king  recited  in  his 
writ  that  the  archbisnop  had  signified  unto  him 
that  he  had  written  unto   the  official  of  the 
archdeacon,  that  the  king  said,  that  the  arch- 
bishop had  written  ;   for  he  doth  not  affirm  so 
much  precisely,' but  only  referreth  himself  unto 
the  certificate  of  the  archbishop. 

Plofvden  122.  Buckley  and  River's  case,  it 
is  put.  That  if  a  man  will  bring  an  action  of 
deot  upon  an  oblieration,  and  declare  that  it 
appears  by  the  obligation  that  the  defendant 
stood  bound  to  the  plaintiff  in  20/.  the  which 
he  hath  not  paid,  this  declaration  is  not  good  ; 
insomuch  as  it  is  not  alledged  by  matter  in 
fact,  that  he  was  bound  unto  him  in  20/.  but 
the  deed  is  alledged  by  recital  only,  21  Ed.  4, 
43. 

Plowden  Com.  126  &  143.  Browning  and 
Beeston's  Case. 

The  Abbot  of  Waltham  being  appointed 
collector  of  a  Disme  f|raiited  unto  the  king,  in 
discharge  of  himself,  in  the  Exchequer,  plead- 
eth,  <  Quo  inter  recordat'  Ter.  Pasc.  anno  15. 
'  domini  Regis  Edwardi  1  inter  alia  continetur 
'  quod  R.  2.'  had  granted  unto  tlie  predecessors 
of  the  said  Abbot,  that  be  nor  any  of  his  suc- 
cessors should  be  any  collectors  ot  any  disroea 
to  be  granted  afterwards^  and  it  was  adjudged 
that  this  plea  was  ill. 
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For  the  snyiuf  <  It  was  contained  among 
the  Records/  it  is  no  precise  afiinnation  that 
the  kinj  had  granted  to  his  predecessors,  that 
they  should  be  disdiargeci  of  the  collecting  any 
dismes,  but  it  is  only  an  alienation  by  way  of 
recital,  and  not  by  precise  afliroiationy  the  plea 
may  not  be  good. 

•  &  3  Mar.  JDycr  117.  &  118.  the  plaintiff's 
reply  in  bar  of  all  pleadetb,  that  John  Abbot 
of  W.  was  seized  of  his  lands  in  right  of  his 
cburcb,  and  so  seized  by  the  assent  of  the  te- 
oaot  by  indenture,  14  H.  4,  '  testat'  quod  pr»- 
'  diet*  Abbat'  et  convent'  deiniserunt  et  tradi- 
'derunt*  unto  the  plaintiff;  and  ruled,  that 
this  form  of  pleading  was  ill,  insomuch  as  it 
was  not  alledged  by  precise  affirmation,  *  quod 
*  demiserunt,  sed  indentura  testatur,  quod  de- 
'  miserunt  /  which  is  not  sufficient,  insomuch 
as  it  is  only  an  allegation  by  way  of  recital, 
that  the  indenture  deth  witness,  and  the  same 
indenture  may  witness  so  mucb^  and  yet  not 
be  a  demise. 

And  if  in  pleading  there  roust  be  direct 
affirmation  of  the  matter  alledged,  then  d  for* 
fieri  in  a  return,  which  must  l^  more  precise 
than  in  pleading ;  and  so  by  all  the  cases  I 
have  formerly  touched,  it  appeareth  that  this 
retain  is  no  express  affirmation  of  the  keeper 
of  the  Gatehouse,  that  sir  John  Corbet  is  de^ 
tained  in  prison  by  tbe  special  commandment 
of  the  king^  but  only  an  affirmation  of  the 
lords  of  the  council,  who  had  signified  unto 
him  that  his  detainment  in  prison,  was  by  spe- 
cial command  of  the  king. 

Tbe  return,  which  ought  to  be  certain,  and 
punctual,  and  affirmative,  and  not  by  the  way 
of  information  out  of  another  man's  mouth, 
may  not  be  good,  as  appeareth  by  tl\(  several 
books  of  our  law. 

$3  £d.  3,  Rex  jf\^lS\,  npon  a  Homine  re- 
pUgidndo,  against  the  Abbot  of  C.  the  sheriff 
retumeth  that  he  had  sent  to  the  bailiff  of  the 
abbot,  that  answered  him,  that  he  was  the  vil< 
lein  of  the  abbot,  by  which  he  might  not  make 
deliverance,  and  a  Siait  alias  was  awarded,  for 
his  return  was  insufficient;  iusomuch  that  he 
bad  returned  the  answer  of  tbe  bailiff  of  the 
abbot,  where  he  ought  to  have  returned  the 
answer  of  the  abbot  himself  out  of  his  own 
mouth. 

Trill.  92  £.  3,  Rdt  46.  parent'  viir  et  Buig. 
EvesQue  de  Norwich,  repl'  68.  Nat.  Br.  Case 


the  case  appeareth  to  be  such  in  a  trespass ; 
tbe  defendant  pleadeth  the  plaintiff  '}s  excom- 
municate, and  sheweth  forth  the  letter  of  the 
bishop  of  Lincoln,  witnessing  that  for  divers 
contumacies,  &c.  and  because  he  had  certi6ed 
no  ercomfAsiftic'done  by  himself,  but  by  another, 
the  letter  of  excommunication  was  annulled, 
for  the  bishop  ought  to  have  certified  bis  own 
act,  and  not  the  act  of  another. 

UiUarii  21  H.  8,  Rot.  37 ,  it  appeareth  by  the 
return  of  an  H.  Corpus,  that  John  Parker  was 
eommitted  to  prison  for  security  of  the  peace, 
and  for  suspicion  of  felony,  as  <  per  mandatiim 
*  donini  regis  nunciatum  per  ftobertum  Peck, 
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'  de  CliffordVInn  f  and  upon  his  return,  John 
Parker  was  bailed :  for  the  return  *  Commiss. 

*  fuit    per  speciale  mandatum   domini  regis, 

*  nunciatum  per  Robertuni  Peck,'  was  not 
good,  insomuch  that  it  was  not  a  direct  return 
that  he  was  committed  '  per  mandatum  domini 
'  regis.' 

And  for  the  first  point,  I  conclude,  that  this 
return  is  insufficient  in  form,  insomuch,  that  it 
doth  not  make  a  precise  and  direct  return,  that 
he  was  committed  and  detained  by  the  special 
command  of  the  king,  but  only  as  it  was  signi- 
fied by  the  warrant  of  the  lordsof  the  council, 
which  will  not  serve  the  turn.  And  upon  the 
book  of  9  H.  6,  44.  the  return  of  the  cause  of 
a  man's  imprisonment  ought  to  be  precise  and 
direct  upon  the  H.  Corpus,  insomuch  as  there- 
by to  be  able  to  judge  of  the  cause,  whether  it 
be  sufficient  or  not :  for  there  may  not  any 
doubt  be  taken  to  the  return,  be  it  true  or 
false,  but  the  court  is  to  accept  the  same  as 
true;  and  if  it  be  fiilse,  tbe  party  most  take 
his  remedy  by  action  upon  tbe  case. 

And  as  concerning  the  matter  of  the  return, 
it  will  rest  upon  these  parts:  1.  Whether  tha 
return,  that  he  is  detained  in  prison  by  special 
commandment  of  our  lord  the  king,  be  good  br 
not,  without  shewing  the  nature  of  the  com- 
mandment, or  tbe  cause  whereupon  the  com- 
miiment  is  grounded  in  the  return  ?  3.  Whe- 
ther the  time  of  the  first  commitment  by  the 
commandment  of  the  king,  not  appearing  to  ' 
the  court,  is  sufficient  to  detain  him  in  prison  f 
3.  Whether  the  imprisonment  of  the  subjects 
without  cause  shewed,  but  only  by  the  com- 
mandment of  the  king,  be  warrantable  by  the 
laws  and  statutes  of  this  realm  ? 

As  to  the  first  part,  I  find  by  the  books  of 
our  law,  that  commandments  of  the  king  are  of 
several  natures,  by  some  of  which  the  imprison- 
ment of  a  man's  body  is  utterly  unlawful :  and 
by  others  of  them,  although  the  imprisonment 
may  be  lawful,  yet  the  continuance  of  him  with- 
out bail  or  mainprise,  will  be  utterly  unlawful. 
— ^There  is  a  verbal  command  or  the  king, 
which  is  by  word  of  month  of  the  king's  only ; 
and  such  conunandment  by  the  king,  by  the 
books  of  our  law,  will  not  be  sufficient  either 
to  imprison  a  man,  or  to  continue  him  in  pri- 
son, 16.  6.  '  Moostrans  de  faict  si,'  upon  an 
action  of  trespass  brought  for  cutting  oi  trees, 
tbe  defendant  pleadeth  that  the  place  where  he 
cut  them  is  parcel  of  the  manor  of  D.  whereof 
the  king  is  seized  in  fee,  and  the  king  com- 
manded him  to  cut  the  trees :  and  the  opinion 
of  the  court  there  is,  that  the  plea  in  bar  was 
ill,  because  he  did  not  shew  any  special  com- 
mandment of  the  king;  and  there  it  is  agreed 
by  the  whole  court,  that  if  the  king  commandeth 
one  to  arrest  another,  and  the  party  command- 
ed did  arrest  the  other,  an  action  of  trespass  or 
false  imprisonment  is  maintainable  against  the 
party  that  arrested  him,  although  it  Mere  done 
in  the  presence  of  the  king,  39  H.  6,  17.  where 
one  justifieth  the  seizure  of  the  goods  of  a 
person  that  is  oudawed  by  tbe  conm&andment 
of  the  king,  lucb  a  party  being  no  officer^  may 
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not  in  an  action  brought  againiC  him  have  any 
aid  of  ibe  ki«g ;  for  such  a  commandment  given 
to  one  that  is  not  an  officer,  will  not  any  ways 
avail  him,  that  is  to  justify  himself  by  the  re- 
turn of  that  commandment. 

3r  H.  6, 10.  if  the  king  give  me  a  thing,  and 
I  lake  ihe  same  by  his  commandmenr  by  word 
of  mouth,  it  is  not  justified  by  law;  nothing 
may  pass  without  matter  of  record. 

XO  H.  7,  r.  and  17, 18,  it  is  agreed,  tliat  jus- 
tices may  command  one  to  arrest  another  that 
is  in  their  view  or  presence,  but  not  one  that  is 
out  of  their  view  or  presence.  (1  Croke.  Hol- 
liday  V.  Ox^bridge.) 

Add  Keble  10  H.  7, 13,  said,  that  where  one 
ii  arrested  by  a  parol  command  in  their  view 
or  presence,  it  is  fitting  that  a  record  may  be 
made  of  it,  insomuch,  that  *vithout  such  a  re- 
'  Cord  there  can  hardly  bf  a  justification  in  ano- 
ther term. 

^  2.  There  is  a  commandment  of  the  king  by 
his  commission,  which,  according  to  Calvin^ 
case  in  Coke's  nh  Report,  it  is  called  by  him, 
*  breve  mandatum  non  remediabile;*  and  by 
virtue  of  such  a  commandment,  the  kiiig  may 
nehherseizd  the  goods  of  his  sqbject,  nor  im- 
prison his  body,  as  it  is  resolved  in  4a  Ass.  pi. 
5,  where  it  is  agreed  by  all  the  justices,  that  a 
commisiion  to  take  a  mart's  goods,  or  unprison 
his  body,  without  indictment  or  suit  of  the  party, 
or  other  due  process,  is  against  the  law. 

3.  There  is  a  commandment  of  the  king, 
which  is  grounded  upon  a  suggestion  made  to 
the  king  or  to  his  council;  and  if  a  man  be 
committed  po  prison  by  such  a  suggestion,  by 
commandment  of  the,  king,  it  is  unlawful,  and 
not  warranted  by  the  law  of  the  realm. 

The  36  of  E.  3,  cap.  4,  De  Provisionibus, 
where  it  is  contained  in  the  Great  Charter  of 
the  fraucliises  of  England,  that  none  shall  be 
JOipnsoued  or  arrested  of  his  freehold  or  of  his 
franchises,  nor  of  his  free  customs,  but  by  the 
law  of  the  land.— It  is  awarded,  consented  and 
established,  that  from  henceforth  none  shall  be 
taken  by  petition  or  suggestion  made  to  our  so- 
vereign lord  the  king,  or  to  his  council,  until  it 
be  by  indictment  or  presentment  of  his  good  and 
lawful  neighbours,  where  such  deeds  are  done 
in  due  manner,  or  by  process  made  by  writ  ori- 
emal  at  the  common  law;  nor  that  none  shall 
be  arrested  of  his  franchises,  nor  of  his  freehold, 
unless  he  he  duly  brought  in,  and  answer,  and 
forejudged  of  the  same  by  way  of  law :  and  if 
any  thing  be  done  agninst  the  same,  it  shall  be 
redressed  and  holden  for  noui;ht. 

37  E.  3,  c.  10,  although  it  be  contained  in 
the  Great  Charier,  that  no  man  be  taken  or  im- 
prisoned or  put  out  of  his  freehold,  without  due 
process  of  the  law;  nevertheless,  divers  persons 
make  false  suggestions  to  the  king  himself,  as 
well  for  malice  as  otherwise,  whereby  the  king 
IS  often  grieved,  and  divers  of  the  realm  put  in 
great  damages,>contrary  to  the  form  of  tlie  same 
statute. 

Wherefore  it  is  ordained,  that  all  they  that 
ipake  such  suggestions,  be  sent  with  tlieir  sug- 
gestions to  the  Chancellor  or  Treasurer,  and 


thef  and  every  of  tliem  find  sureties  to  pursue 
thtir  suggestions,  and  endure  the  same  pain 'as 
the  other  should  have  had  in  case  that  his  sug- 
gestion be  found  untrue :  and  that  then  process 
uf  the  law  be  made  against  them,  without  being 
taken  or  imprisoned,  against  the  form  of  th« 
same  charter,  and  other  statutes. — So  that  it 
appears  by  these  several  statotes,  that  such 
comipaqdments  of  the  king  as  aire  grounded  ^ 
upon  suggestion,  either  made  to  himself  or  to 
his  council,  fiar  the  imprisonment  of  a  man,  ar# 
against  the  law. 

Fourthly,  I  find  that  there  is  a  commandment 
of  the  king  which  is  made  under  his  hand,  with 
his  signet ;  for  in  4  and  5  of  PhiUp  and  Mary, 
Dyer  162,  where  the  statute  of  1  Kic.  9,  c.  11, 
restraineth  the  Warden  of  the  Fleet  for  letting 
any  man  at  large  that  is  in  upon  judgmeqt  ac 
the  suit  of  any  man,  except  it  be  by  writ  or  other 
commandment  of  the  king;  it  was  doubted » 
whether  the  queen  b^  letter  under  her  hand  and 
privy-signet  doth  give  commandment  to  th^ 
Warden  of  the  Fleet  to  suffer  a  man  that  is  there 
'  in  execution  to  go  about  his  business,  or  the  afr 
fiiirs  of  the  queen ;  whether  this  be  a  warrant- 
able command  or  not  within  the  statute :  and 
the  law  hath  always  been  conceived  upon  thai 
book,  that  such  a  commandment  is  not  warranty 
able  by  law.  And  if  such  a  command  will  not 
serve  the  turn,  to  give  unto  a  man  his  liberty, 
which  the  law  favoureth,  and  had  the  counter 
nance  of  an  act  of  parliament  for  the  doing  of 
it ;  then  I  conceive  it  should  be  a  more  strong 
case,  the  king  should  not  have  power  by  his 
commandment  to  imprison  a  mao  without  due 
process  of  the  law,  and  restrain  him  of  his  liberty^ 
when  there  had  been  so  many  acts  of  parlia- 
ment made  for  the  hber^  of  the  subjects. 

FifthW,  I  do  find  that  tliere  is  the  conunand- 
ment  of'^Uie  king,  which  is  by  Jiis  writ  under  the 
great  seal,  or  the  seal  of  the  court  out  of  which 
it  issuetli,  Regist.  f.  69,  and  70.     In  the  writ 

*  De  cautione  admittenda,'  I  find  the  words, 

*  mandatum  regis'  expounded  to  be  '  breve 
'  regis/  for  the  writ  goeth :  1  liex  vic^  salutem. 
'  Cum  nuper  ad  requisitionem  S.  de  Isle  cano- 
'  nici  Lincolne  venerabihs  patris  H.  Lincoln, 
^  Episcopi  ipso  in  remotis  agente  vicarii.gene- 
'  rai.  per  literas  soas  patentes  nobis  significant 
'  tes  Nicho.  B.  diet.  Lincoln,  dioc.  propter 
/  manifestam  contumaciam  authoritate  ipsius 
'  episcopi  ordinar.  excommunicat.  esse  nee  si 
'  velle,  &c.  vobis  praeceperimu^  quod  prsfat. 

*  &c.  satisiactum  ex  parte  ipsius  N.  qui  vircute 

<  mandati  nostri  praedict.  per  vos  capt.  et  iu 

<  prison,  nostra  de  Neweate  detent,  existit,  &c, 

*  nos  nolentes  quod  prcfat.  N.>  per  breve  nos- 

*  trum  prasdict.  via  prsdudatur,  &c.  prosequi 

<  possit  in  forma  juris  maxim.  &c.  integer  esse 

<  deheat,  vobis  praecipimus  quod  scire,  &c.  quod 
'  sit,  &c.  ijuare  predict.  N.  a  prisona  predict, 
'  deliherari  non  debeat.  Rex  justiciar'  suis  da 
'  Banco  salut.  Cum  nos  nuper  ad  significa- 
'  tionem  S.  de  Isle,  &c.  usquo  ibi  excoinmuni- 
'  cat.  extitisse,  nee  se  velle,  &c.  esset  satisfac* 
'  tum  ex  parte  ipsius  N.  virtute  mandati  nostri 
'  prxd.  cap.  ct  in  prisona  nostra  de  Newgate. 
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'tttoc  detenti,  &c.  et  nolentcs  eo  praetexta 

<  prcfato  N.  per  breve  notirum  praed.  via  prie- 

*  jirocesMfat  ec  appelfaDt.  st^tut.  &«.  per  bi«ve 

<  Dostnun  prsoeperiiQus  prsfnt.  vie.  quod  scire 

<  fiu:ereat,  &c.  vobit  kignific.  et  consult,  et  cir- 
'  cumspect.  in  placiti«  per  breve  predict  copmd 

<  robis  peodentibus  procedere  valefttis  secun- 

<  dom  legem  et  con^uetudinem  regni  noetri/ 

Staf.  7S,  5  £.  3,  c.  8,  1  £.  3,  c.  9,  saitb,  that 
every  Capias  in  a  personal  action  is  a  com- 
flundmeot  of .  the  kio^  for  it  is  ^  Pmcipimus 

<  tibi  quod  capias^'  ^Scc  and  yet  the  defendant, 
u  disre  it  is  said|  is  replevisable  by  the  common 
Jsw.  7  B.  80^  a.  Calvin's  Case,  jsaith,  That 
there  are  two  kind  of  writs,  viz.  <  brevia  manda- 

*  coria  et  remedialia,  et  brevia  mandatoria.  et 

<  ooa rcmedialia.'  Brevia  mandatoria  et  reme- 
dialis,  are  writs  of  right,  formed  on,  &c.  debts, 
tresfrasses,  and  sborUy  all  wriu  real  and  per- 
lODal,  whereby  the  party  wronged  is  to  recover 
lumewbat,  and  to  be  remedied  for  that  wrong 
which  tt  done  unto  him. 

Sixthiy,  J  do  jnd  by  our  books  of  law,  and 
bj  the  Register,  that  this  special  <  mandatom 

<  domini  regis,'  is  eipomid^d  to  be  this  writ,  and 
that  the  law  taketb  no  notice  of  any  other  <  spe- 

*  ciaie  mandatum,'  than  by  this  writ.  The 
vhich  being  so,  when  the  return  is  made,  that 
he  is  impniOQ«]  and  detained  in  prison  by  the 
ipecial  oommandivent  of  the  king,  how  can  the 
court  adjudge  upon  this  return,  that  sir  John 
Corbet  ought  to  k>e  kept  in  prison,  and  not  to 
be  bailed;  when  the  nature  of  the  special  com- 
maodAentis  not  set  forth  in  the  return,  w here- 
by it  may  appear  unto  the  court  that  he  is  not 
bailable  f  In  Bracton,  c.  19,  IIS,  jrou  shall 
tee  a  writ  reciting,  <  Pnecipimus  tibi  quod 

*  Boa  iaiplacitea  aec  implacitari  permittas  tar 
'  lem  de  Ubeio  teoemeoto  sno  tali  villa,  sint 

*  special!  prsDcepto  nostro  vel  capitalis  justiciar' 
'oQStri.' 

Aad  the  reason  of  it  there  is  given, '  Quia 
^  nemo  de  iibero  tenemeoto  sine  brevi  sive  li- 
'  beilo  oonventionali  nisi  gratis  vqluerit  respoo- 

*  debit.'  So  aa  the  exception  of  special  com- 
mandinent  by  the  very  book,  appeareth  to  be 
Mireve  sive'Ubellas  conventionalis.'  Regist. 
271,  th^  Writ  of  Manucaption  goeth  in  this 
maaoer :  '  Rex  vie.  salut  cum  nuper  asaigna- 
'  rerimus  dilectos  et  firieles  ndstros  A.  B.  et  C. 
'  D.  ad  inquisitiones  de  forstallariis.  et  trans- 
'  gressionibus  contra  formam  statpti  dudum 
'apad  Winton.  editi  in  com.  tuo  fieiciend.  et  ad 
'  illos  quos  inde  colpabiles  invenirent.  capiend. 
'  et  in  priaona  nostra  salvo  custod.  faciend.  do- 
'  oec  aliud  inde  pnecipissemus  quod  C.  D.  et 

*  £.  pro  hujusmodi  forstallamentis  et  transgres- 
'  sionibus  ande.conuh  pr»&t.  A.  B.  et  C.  D. 

*  indict.  foerintyCapt.  et  in  prisonadeL.  detent. 

*  exist,  i  qua  deliberari  non  possunt,  sine  maa- 
'  dato  nostro  speciali,  oos  volentes  eisdem  C. 

*  p.  et£.  (pratiam  in  hac  parte  facere  specialem, 

*  tibi  prsBcipimus  quod  si  predict.  C.  D.  et  E. 
'  occasione  predict,  et  non  alia  in  priaona  prs- 

*  diet  detineaotur,  et  pro  transgressiooibus  illis 
'  secundum  legi»i  et  coosuetudinem  regni  nos- 


'  tri  An^iae  replegiabiles  existont,  &c.  tunc  in>- 
^  pos'  C.  D.  et  £.  a  prisoaa  praedict.  si  ea.occa- 
'  sione.  et  non  alia  detiueantur  in  eadem,  int»- 
<  rim  deliberari  facias  per  maaucapt.  supradict.  . 
'  et  habeas  tibi  tunc  coram  prafat.  justiciar. 

*  nomina  ntipucapt.  illorum  et  hoc  breve.' 

And  the  exposition  of  this  <  speciale  manda- 
'  tum  domini  regis,'  mentioned  in  the  Writ,  is 
expounded  to  be  '  breve  domioi  regis,'  and 
thereupon  is  this  writ  directed  unto  the  sheiilT 
for  the  deliveiT  of  them. — And  so  much  for  the 
first  branch  of  the  first  part :  I  conclude,  that 
the  special  command  of  the  king,  without  shew* 
ing  tne  nature  of  the  comtnandment  of  the  lung, 
is  too  general,  and  therefore  insufficient;  for 
he  ought  to  have  returned  the  nature  of  the 
commandment  of  the  king,  whereby  the  oonrt 
might  have  adjudged  upon  it,  whether  it  were 
such  a  commandment  tnat  the  imprisonment  of 
sir  John  Corbet  be  lawful  or  not ;  and  whether 
it  were  such  a  coinmandment  of  the  king,  tliat 
although  the  imprisonment  were  lawful  at  first, 
yet  he  might  be  bailed  by  law. 

And  as  for  the  general  return  of  *  speciale 
'  mandaturo  domini  regis,'  without  sbewmg  the 
cause  of  the  imprisonment  either  special  or  ge* 
neral,  I  bold,  that  for  that  cause  also  tiie  return 
b  insufficient. 

First,  in  regard  of  the  Habeas  Corpus,  which 
is  the  commandment  of  the  king  ouly,  made 
the  15th  of  November. 

According  to  the  teateof  the  Writ,  command- 
ing the  keeper  of  the  Gate-house  to  have  the 
b^y  of  sir  John  Corbet,  *  una  cum  causa  de* 

*  tentionis,  et  ad  subjiciendum  et  recipiendum 
'  ea  qua  coria  nostra  de  eo  ad  tunc  ibid,  ordi- 
'  nar.  contingat' ;'  so  as  the  commandment  of 
the  writ  being  to  shew  the  cause  of  his  detain- 
ing in  prison,  the  keeper  of  the  Gate-bouse  doth 
not  give  a  full  answer  unto  the  writ,  unless  the 
cause  of  the  detainnient  in  prison  be  returned ; 
and  tlie  court  doth  not  know  how  to  ^ve  their 
judgment  upon  him,  either  for  his  impiison- 
roent,  or  for  his  discharge,  acoorditigto  the  pur- 
port of  the  writ,  when  there  is  not  a -cause  re- 
turned. And  forasmuch  as  upon  an  Excom- 
mengement  certified,  it  hath  been  adjudged 
oftentimes  that  certificates  were  insufficient, 
where  the  cause  of  the  commitment  hath  not 
been  certified ;  that  the  court  might  adjudge 
whether  the  ecclesiastical  judses,  who  pro- 
nounced the  excommunication,  had  power  over 
the  original  cause,  according  to  the  book  of  14 
Hen.  4, 14, 8.  Rep.  68.  Trollop's  case,  and  90 
Edw.  3,  Excommengement  9. 

So  upon  an  Habeas  Corpus  in  this  court, 
where  a  man  hath  been  committed  by  the 
Chancellor  of  EngUind,  by  the  Council  of  Eng^ 
Undy  Marches  of  Wales,  Warden  of  the  Stan- 
naries, Hiith-Commission,  Admiralty,  Dutchy, 
Court  of  Request,  Commission  of  Sewers  or 
Bankrupts;  it  hatH  several  times  been  ad- 
judged that  the  return  was  insufficient,  where 
the  particular  cause  of  imprisonment  hath  not 
been  shewn,  to  the  intent  tliat  it  mij^bt  appear, 
that  those  that  committed  him  had  jurisdiction 
over  the  caijsei  othsrwise  he  ought  to  be  dts- 
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charged  by  the  law  :  and  I^sfmre  to  recite  par- 
ticular causes  in  every  kind  of  these,  because 
there  areao  many  precedents  of  them  ih  several 
ages  of  every  king  of  this  realm  :  and  it  is  an 
infallible  maxim  of  .the  law,  That  as  the  court 
of  the  KingVBench,  and  Judges,  ought  not  to 
deu)'  an  Habeas  Corpus  unto  any  prisoner  that 
shall  demand  the  same,  by  whomsoever  he  be 
committed;  so  ought  the  cause  of  his  imjprison- 
ment  to  be  shewn  upon  the  return,  so  that  the 
court  mny  adjudge  of  the  cause,  whether  the 
4cause  of  the  imprisonment  be  lawful  or  not. 
And  because  I  wilt  not  trouble  the  court  with 
so  many  precedents,  but  such  as  shall  suit  with 
the  cause  in  question,  I  will  only  produce  and 
vouch  such  precedents,  where  the  party  was 
committed  either  by  the  commandment  of  the 
king,  or  otherwise  by  the  commandment  of  the 
privy-council,  which  Stamford,  fol.  79.  termeth 
the  mouth  of  the  king ;  such  acts  as  are  done 
by  the  privy-council,  being  as  acte  done  by  the 
king  himself. — And  in  all  diese  causes  you  shaU 
find  that  there  is  a  cause  returned  as  well  as 

*  a  speciale  mandatum  domuii  regis,  5cc.'  or 

*  mandatum  privati  concilii  domini  regis,'  where- 
by the  court  mav  adjudge  of  the  cause,  and  bail 
them  if  they  shall  see  cause. 

In  the  8(h  Hen.  7,  upon  return  of  an  Habeas 
Corpus  awarded  for  the  body  of  one  Roger 
Sherry,  it  appeareth  that  he  was  committed  by 
the  mayor  ot  Windsor  for  suspicion  of  felony, 
and  ^  ad  sectam  ipsus  regis  proquibusdam  felo- 

<  niis  et  transereasionibus  ac  per  mandatum 

*  domini  regb; .  21 II.  7.  upon  the  return  of  an 
Habeas  Corpus  sent  for  the  body  oi  Hugh 
Pain,  it  appeared  that  he  was  committed  to 
prison,  '  per  mandatum  dominorum  privati 
'  coosUit  domini  regis  pro  susptcione  feloniae.' 

1  Hen.  8,  Rot.  9,  upon  the  return  of  an 
Habeas  Corpus  sent  for  the  body  of  one  Tho. 
Harrison  and  others,  it  appears  that  they  were 
committed  to  tihe  earl  of  Shrewsbury,  being 
marshal  of  the  honshold,  <  per  mandatum  do- 
*•  mini  regis,  et  pro  sospicione  felonie,  et  pro 
'  homicidio  facto  super  mare.' — 3  et  4  PhiHp. 
et  Marife,  upon  a  return  of  an  Habeas  Corpus, 
lent'fbr  the  body  of  one  Peter  Man,  it  appear- 
eth that  he  was  committed  '  pro  suspicione 
'  felonie,   ac  per  mandatum  domini  regis  et 

*  reginae.' — 4  et  5  Philip  et  Marias,  upon  the 
return  of  an  Habeas  Corpus  sent  for  the  body 
of  one  Thomas  Newport,  it  appeared  that  he 
was  committed  to  the  Tower,  '  pro  suspicione 
'  contrafiici'  monetae  per  privatum  concilium 

<  domini  regis  et  reginse.'— 33  Eliz.  upon  the 
return  of  an  Habeas  Corpus  for  the  body  of  one 
Laurence  Brown,  it  appeared  that  he  was  com- 
mitted, <  per  mandatum  privati  concilii  domins 

*  reginc  pro  diversis  causis  ipsam  reginam  tan- 

*  gent'  ac  etiam  pro  suspicione  proditionis.* 

So  as  by  all  tliese  precedents  it  appeareth 
where  the  return  is  either,  <  per  mandatum  do- 
- '  mini  regis,'  or  *•  per  mandatum  dominorum 

*  privati  concilii  domini  regis,'  there  is  also  a 
cause  over  and  besides  the  iiMnd^ttim  return- 
ed. As  to  that  which  mny  be  objected,  that 
'  per  mandatum  domini  regis,'  or'  privati  con- 


*  cilii  domini  regis,'  is  a  good  retorn  of  his  im- 
prisonment, I  answer, 

1.  That  tliere  is  a  cause:  for  it  is  not  to  be 
presumed  that  the  king  or  conncil  would  com- 
mit one  to  brison  without  some  ofience;  and 
therefore  tnis  mandatum  being  occasioned  by 
the  offence  or  fault,  must  be  the  cause,  and 
not  the  command  of  the  king  or  council,  which 
is  occasioned  by  the  cause.  , 

2.  It  appears  that  the  jurisdiction  of  the 

Envy-council  is  a  limited  jurisdiction,  for  they 
ave  no  power  in  all  causes,  their  power  being 
restrained  in  certain  causes  by  several  acts  of 
parliament,  as  it  appeareth  by  the  Stat,  of  20 
£.  3,  c.  11.  25  E.  3,  c.  1.  Stat.  4,  (vide  4  Instit. 
p.  53.)  the  private  petition  in  parliament  per- 
mitted in  the  1  R.  2,  where  the  commons  peti- 
tion that  the  privy-council  might  not  make  any 
ordinance  against  the  common  law,  customs  or 
Statutes  of  the  realm;  the  4  H.  4.  cap.  3.  13 
H.  4, 7. 31  H.  6.  And  their  jurisdiction  being 
a  limited  jurisdiction,  the  cause  and  grounds  of 
their  commitment  ought  to  appear,  whereby 
it  may  appear  if  the  lords  of  the  council  did 
commit  him  for  such  a  cause  as  was  within 
their  jurisdictibn :  for  if  they  did  command  me 
to  be  committed  to  prison  for  a  cause  whereof 
they  had  not  jurisdiction,  the  court  ought  to 
discharge  me  of  this  imprisonment.  And  liow- 
soever  Uie  king  is  '  Vicarius  Dei  in  terra,'  ^'et 
Bracton,  cap.  8,  fol.  107,  saith,  <  (]uod  niliil 
'  aliod  potest  rex  in  terris  cum  sit  minister  Dei 

<  et  vicarius,  quam  solum  quod  de  jure  potest, 

<  nee  obstat,  c^uod  dicitur  quod  principi  placet, 

<  legis  habet  vigorem,  quia  sequitur  in  fine  legis 
'  cum  lege  regia  quae  de  ejus  imperio  lata  est ; 

<  id  est,  non  quicquid  de  voluntate  regis  temere 
'  prasumptum  est,  sed  animo  condendi  jurs, 

<  sed  quod  consilio  magistratuum  suorum  rege 

<  author,  pnestant,  et  habita  super  hoc  delibera- 

*  tione  et  tract,  rect.  fuer.  definit..  potestat. 
'  itaoue  sua  juris  est,  et  non  injuria.'  The 
which  being  so,  then  also  it  ou^ht  to  appear 
upon  what  cause  the  king  committeth  one  to 
prison ;  whereby  the  judges  which  are  indif- 
ferent between  the  king  and  his  subjects,  may 
judge  whether  his  commitment  be  against  the 
laws  and  statutes  of  this  realm,  or  not. 

3.  It  is  to  be  observed,  that  the  kin^s  com- 
mand by  his  writ  of  Habeas  Corpus,  is  since 
the  commandment  of  the  king  for  his  commit- 
ment ;  and  this  being  the  latter  commandment, 
ought  to  be  obeyed :  wherefore  that  command- 
ing a  return  of  the  body  *  cum  causa  deten- 
tionis,'  there  must  be  a  return  of  some  other 
cause  than  <  per  mandatum  doniini  regis,'  the 
same  commandment  being  before  the  return  of 
the  writ. 

Pasch.  9  E.  3,  pi.  30,  fol.  56,  upon  a  writ 
of  Cessavit  broueht  in  the  cooniy  of  Northum- 
berland, the  Defendants  plead,  that  by  reason 
of  Uie  county  being  destroyed  by  wars  with  die 
Scots,  king  Ed.  2  gave  command  ihat  no  writ 
of  Cessavit  should  be  brought  during  the  wars 
with  Scotland,  and  that  the  king  had  sent  his 
writ  to  surcease  the  plea,  and  he  averreth  that 
the  wars  with  Scodand  did  continue. 
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H«arie  that  giTetb  the  rale  sairh,  That  we 
ha\'e  command  by  the  king  that  now  is,  to  hold 
this  plea,  wherefore  we  will  not  surcease  for 
any  writ  of  the  king  that  is  dead.  And  so  upon 
all  these  reastios  and  precedents  formerly  al- 
ledged,  I  conclude,  that  the  return  that  sir  John 
Corbet  was  committed  and  detained  in  prison, 
'  per  speciale  mandatum  domini  regis,'  without 
shewing  the  nature  of  the  commandment,  by 
which  the  court  may  judge  whether  tl>e  com- 
mandment be  of  such  a  nature  as  he  ought  to  be 
detained  in  prison,  and  that  without  shewine  the 
ca'ose  upon  which  the  commandment  of  the  king 
isgroanded,is  not  good.  As  to  the  second  part, 
which  is,  Whether  the  time  of  the  cooimittnent 
bjr  the  return  of  the  writ,  not  appearing  unt<^ 
the  court,  the  court  ought  to  detain  him  in 
prison,  or  no  f  I  conceive  that  he  ought  not  to 
be  continued  in  prison,  admitting  that  the  first 
commitment  by  the  command  of  the  king  were 
lawful ;  yet  when  he  hath  continued  in  prison 
by  such  reasonable  time,  as  may  be  thought  fit 
for  that  offence  for  which  he  is  committed,  lie 
ought  to  he  bronght  to  answer,  and  not  to  con- 
tinue still  in  prison  without  being  brought  to 
answer. — Fot  it  appears  by  the  Ixioks  of  our 
kws,  that  liberty  is  a  thing  so  favoured  by  the 
law,  that  the  law  will  not  suffer  the  continu- 
ance of  a  man  in  prison  for  any  longer  time 
than  of  necessity  it  must ;  and  therefore  the 
law  will  neither  suffer  the  party,  sheriffs  or 
judges  to  contina«  a  man  in  pnson  by  their 
power  and  their  pleasure,  but  doth  speed  the 
delivery  of  a  man  out  of  prison,  with  as  reason- 
able eipedition  aa  may  be. 

And  upon  this  reason  it  is  resolved,  in  1  & 
«  El.  Dyer  175.  &  8  Ed.  4,  IS,  That  howso- 
ever the  law  aiioweth  that  there  may  be  a  term 
between  the  teste  of  an  original  writ  and  the 
retain  of  the  same,  where  there  is  only  a  sum- 
mons, and  no  imprisonment  of  the  body ;  yet 
it  will  not  allow  that  there  shall  he  a  term  be- 
tween the  teste  of  a  writ  of  Capias,  and  the 
return  of  the  sanie,.wher^  the  body  of  a  nfan 
is  to  be  imprisoned :  insomuch  that  it  will  give 
no  way,  that  the  party  shall  have  any  power 
to  continue  the  body  of  a  man  imprisoned  any 
longer  time  than  needs  must,  39  E.  3, 7.  10  H. 
T,  11.  6  E.  4,  69.  11  E.  4,  9.  48  E.  3, 1.  17  E. 
3,1.&  2  Hen.  7. 

Keilaway*s  Reports  do  all  agree,  that  if  a  Ca- 
pias shall  be  awarded  against  a  man  for  the 
apprehending  of  his  body,  and  the  sheriff  will 
return  the  Capias  that  is  awarded  against  the 
party,  a  •  non  est  inventus,'  or  that  '  langui- 
das  est  in  prisona,'  yet  the  law  will  allow  the 
party  against  whom  it  is  awarded,  for  thekvoid- 
>og  of  lus  corporal  penance  and  duress  of  impri- 
sonment, to  appear  gratis,  and  for  to  answer. — 
For  the  law  will  not  allow  the  sheriff  by  his 
hlse  return  to  keep  one  in  prison  longer  than 
weds  must,  38  Ass.  pi.  22.  Brooks  imprison- 
ment 100.  saith.  That  it  was  determined  in  par- 
liament that  a  man  is  not  to  be  detained  in 
rn,  after  he  hath  made  tender  of  his  fine  for 
imprisonment;  therefore  I  desire  your 
I  lordship  that  sir   John   Corbet  may  not  be 


longer  kept  in  durance,  hut  be  discharged  ac- 
cording to  the  law. 

L.  C.  Justice,  Mr.  Attorney,  you  have 
heard  many  learned  Arguments;  if  you  be  pro- 
vided to  answer  presently,  we  will  hear  you  ; 
but  if  you  will  have  a.  longer  day,  for  that  you 
are  not  provided  to  argue,  you  may,  we  will 
give  it  you. 

JJoderidge,  If  you  will,  you  may  see  the 
precedents ;  it  may  be  you  have  not  seen  some 
of  them,  and  we  must  see  them  too. 

AtL  Gen.  (Heath.)  May  it  please  your  lord- 
ship, the  gentlemen  that  be  of  counsel  with  the 
knights  at  the  bar,  they  haVe  said  much,  and 
spoken  very  long  for  their  clients,  aod  to  good 
purpose  and  pertinently.  It  is  a  cause  that 
carrieth  with  it  a  great  deal  of  weight,  both 
towards  the  king  and  his  subjects  ako,  and  1 
am  not  so  hasty  to  put  myself  upon  the  main 
point  of  this  cause,  when  it  is  almost  time  for 
your  lordship  to  rise. 

My  lord,  the  gentlemen  have  severally  spoken, 
and  given  and  insisted  upon  several  reasons, 
and  they  have  cited  many  precedents.  I  could 
say  something  of  them  at  this  present,  and  that 
some  of  them  have  been  mistaJcen  ;  and  there- 
fore I  beseech  your  lordship,  that  I  may  have 
time  to  answer,  that  I  may  not  wrong  the  cause 
of  the  king's  part,  or  slight  the  cause  on  the 
subject's  part. 

But  that  which  I  desire  to  say  now  is,  that 
these' gentlemen  have  all  of  them  gone  in  one 
form,  to  divide  the  cause  into  two  parts  :  The 
first,  the  Form  of  the  return.  The  second,  the 
Matter  of  the  return.  For  the  form,  methinks 
we  may  put  an  end  to  that  now,  if  your  lordship 
please,  tnat  we  may  have  no  return  to  that 
another  day,  but  I  may  apply  myself  unto  the 
matter  of  the  return. 

To  the  Form  of  the  return  they  have  taken 
divers  exceptions,  but  they  especially  insisted 
upon  two  main  heads  *.  First,  That  the  Return 
is  not  good,  because  it  is  not  an  absolute 
return.  I  confess  the  ^und  is  well  laid,  and 
the  major  is  good,  that  if  this  return  be  not  po- 
sitively the  return  of  the  Warden  of  the  Fleet 
himself,  but  the  relation  of  another,  it  is  no 
good  return,  therefore  I  need  spend  no  time  in 
that,  the  ground  being  well  laid.  But  under 
your  lordship's  favour,  the  minor  proposition  I 
deny,  we  differ  only  in  tliat ;  for  1  say  that  this 
return  is  certain,  and  that  it  is  not  the  words  of 
any  man  else,  but  the  express  words  of  the 
warden  himself,  and  that  this  is  added  ex  almn' 
danti  to  give  satisfaction  to  the  court,  that  he 
had  order  to  make  the  return  •  therefore  I  de- 
sire your  lordship  to  cast  your  eyes  upon  the 
substance  of  the  return,  and  distinguish  it  into 
parts.'  The  words  are,  '  Detentus  est  in  pri*  ' 
'  son  a  sub  custodia  mea  per  speciale  mandatum 

*  domini  regis,  mihi  significatum  per  Warran- 
'  turn  duorum  privati  conrilii  dicti  domini 
'  regis,  &c.'  If  he  had  turned  these  words,  and 
said,  ^  Detent'  est  prout  mihi  significat'  per 
'  Warrantum  ~duorum  privati  concilii  per  spe- 

*  ciale  mandatum  domini  regis,'  then  it  might  ^ 
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tutes  be  now  in  fbrcei  and  the  gentlemen  be 
not  delivered  by  this  court,  how  shall  they  be 
delivered  i  Apply  yourself  to  shew  us  any  other 
way  to  deliver  them. 

boderidjge.  Yea,  or  else  they  shall  have  a 
perpetual  imprisonment. 

Per  Curiam,  Monday  was  appointed  for 
the  Attorney's  argument,  and  in  the  interim 
the  Counsel  fortte  gentlemen  were  by  order 
appointed  to  attend  the  Judges  with  idl  the 
precedents  and  onprinted  statutes  which  they 
mentioned,  and  that  they  should  let  the  Attor- 
ney see  them  also.— And  the  gentlemen  being 
asked  if  tbey  desired  to  come  acain,  answered 
they  did,  and  a  Role  was  entered  for  it. 

Monday,  26  November,  16S7*     Tertio  Mi- 
cbaelis,  38  Caroli  Regis,  in  Banco  Regis. 

Sir  John  Corbet,  sir  Walter  Earl,  sir  John 
Heveiiingham,  sir  J^mund  Hampden,  knights, 
were  brought  to  the  bar. 

Aitomey-Oeneral  (Heath).  May  it  please 
rour  lordship,  these  gentlemen,  sir  John  Cor* 
bet.  sir  Walter  £arl,  sir  John  Heveninglrasn, 
ancl  sir  Edmund  Hampden,  npon  their  motion 
to  this  Court  to  have  their  Habeas  Corpus, 
and  that  themselves,  and  the  cause  of  their  de- 
taining them  in  their  several  prisons,  might  be 
brought  before  your  lordship^  had  it  granted  to 
them. — My  bra,  at  the  first  motion  of  it,  the 
knowlecko  thereof  coming,  and  that  tfa^  had 
such  a  desire,  his  majesty  was  very  willmg  to 
grant  unto  them,  as  to  all  his  subjects,  this 
common  case  of  justice ;  and  though  it  be  a 
case  which  concerns  himself  in  a  high  degree, 
yet  he  bath  been  so  gracious  and  so  just,  as 
not  to  refuse  to  leave  the  examination  and  de- 
termination thereof  to  the  laws  of  this  kingdom. 
— My  lord,  it  is  very  true  that  this  is  a  very 
great  cause,  and  hath  raised  a  great  expectar- 
tion,  and  for  the  manner  of  it,  more  than  was 
necessary;  but,  my  lord,  I  am  afraid  these 
gentlemen  whom  it  concerns,  have  rather  ad- 
vised their  counsel,  tliao  their  counsel  them  : 
but  I  shall  take  the  case  as  now  I  find  it,  and 
as  the  gentlemen's  counsel,  on  tlie  other  side, 
have  led  me  the  way  to  it.— The  exceptions 
that  have  been  taken  by  the  counsel  on  the 
other  side,  to  the  return  made  by  the  warden 
of  the  Fleet,  and  the  rest  of  the  guardians  of 
sevenil  prisons,  have  been  tiro.  For  renewing 
of  yiHir  lordship's  memory,  we  will  read  one  of 
the  Ueturns,  they  are  all  alike. 

Then  the  Return  was  read  for  sir  John  He- 
vcniiigham,  by  Mr.  Keeling. 

AHornty-Generml,  May  it  please  your  lord- 
ship, against  this  return  the  counsel  of  the  gen- 
tlemen have  taken  some  exceptions,  and  liave 
divided  their  objections  into  two  main  point*), 
the  one  the  Form,  the  other  tlie  Matter.  To 
the  Form  they  have  objected  tour  several 
things:  1.  That  the  return  is  not  positive,  but 
referred  to  the  signification  made  by  anotlicr, 
as  the  lords  of  tlie  council.  2.  That  the 
keepers  of  the  prisons  have  not  returned  the 
cause  of  the  commitment,  hut  the  cause  of  the 


be  taken  to  be  the  words  of  the  lords  of  the 
council :    but  the  first  words  being  positive, 

*  Detenttft  esc  per  speciale  mandatu.oi  domini 
'  regis,'  ttiat  is  suiticient,  and  the  rest  is  surplu- 
sage, and  he  doth  not  say,  '  prout  mihi  si|;ni- 
*ficat','  but  'mihi  significat'  only;'  which  is 
absolute,  and  the  resolution  thereof  resteth 
more  in  your  lordship's  expounding  of  the 
itords,  than  in  putting  any  case  upon  them. 

The  second  exception  is  taken  to  the  Form 
of  the  return,  for  that  there  is  not  the  cause  of 
the  imprisonment  returned,  but  of  the  detain- 
ing alone.  My  lord,  I  say  no  ^ore  at  present 
to  that,  but  this:  no  man  is  bound  to  answer 
aiore  than  that  which  is  the  contents  of  the 
*  writ.  But  the  writ  it  may  be  to  know  specially 
the  cause  of  the  detaining,  or  what  the  cause 
of  the  caption  is  only,  and  if  the  officer  make 
answer  to  that  which  is  required  of  him  in  the 
writ,  it  is  sufficient.  It  may  be,  there  be  pre- 
cedents both  ways,  I  am  sure  there  are  for  de- 
tentions, and  there  is  no,  cause  why  the  officer 
shall  shew  the  time  of  bis  commitment :  but  if 
^  the  prisoner  shall  desire  it,  your  lordsliip  may 
grant  him  a  writ,  to  shew  the  cause  both  of  his 
caption  and  detention  also. 

Thirdly,  They  say  that  this  return  is  uncer- 
tain, and  that  it  is  the  Warrant  of  the  lords  of 
the  council,  and  not  of  the  king,  by  which  he 
is  committed.  For  that,  my  lo^s,  I  say,  that 
if  it  had  all  been  left  out,  and  he  had  only 
aaid,   <  Detentus  fuit  per  speciale  mandatum 

*  domini  regis,' it  had  been  sufficient:  but  when 
he  dotii  more,  it  is  snperfluous,  and  not  neces- 
sary, for  it  appeared  before  by  whom  he  was 
committed  ;  and  when  he  returns  the  warrant 
of  the  lords  of  the  council,  it  is  not  their  words 
that  commit  him  :  but  they  being  the  represen- 
tative body  of  the  king,  they  do  express  what 
the  king's  command  is,  but  thev  signify  nothing 
of  their  own;  and  therefore  I  desire  your  lord- 
ship to  deliver  your  opinion  in  that  point  of  tlie 
return,  whether  it  be  positive  or  no. 

This  cause,  as  it  greatly  concerns  the  Sub- 
jects, so  it  much  concerns  the  king  too.  I  am 
sorry  there  should  be  any  occasion  to  bring 
these  things  in  question ;  but  since  it  is  now 
here,  I  hope  I  shall  give  satisfaction  to  your 
lordship,  and  to  the  parlies  too,  and  I  desire 
that  I  may  have  till  Monday  for  it. 

£.  C.  Justice,  I  think  it  is  not  best  for  us 
to  declare  our  opinions  by  pieCe-meals,  but 
upon  all  the  case  together,  and  as  you  are  a 
stranger  to  the  return,  so  are  we ;  aiid  there  be 
many  precedents  and  acts  of  parliament  not 
printed,  which  we  must  see. 

Doderidge.  Tins  is  the  greatest  cause  that 
ever  I  knew  in  this  court ;  our  jud)>nient4  that 
we  give  between  party  and  party,  between  the 
king  and ^  the  meanest  subject,  ought  to  be 
maturely  advised  on,  for  so  are  the  entries 
of  ourjudcrinents,  *  Quod  matura  deliberatione 
<  habita,'  It  was  judged,  &c.  And  we  must  see 
the  precedents  and  acts  of  parliament  that  we 
hear  mentioned. 

Justice  Jonet.  Mr.  Attorney,  if  it  be  so 
that  the  law  of  Magna  Charta  and  other  sta- 
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caose,  which  w  not  good. .  3.  That  the  reium 
15  ioiper^ct,  ibr  that  it  shews  only  the  cause  of 
ihe  detaiolog  in  prisoD,  and  not  the  cause  of 
i\ie  first  coaiiuitiueiit. — And  la&tly,  Thui  the 
return  is  contradictory  in  itself,  for  that  in  the 
first  part  thereof  ther^  is  a  certification  that  the 
detaiuijig  of  these  f^entleinen  in  prison,  is  *  per 

*  speciale  mandatum  doniioi  regit  ;*  and  when 
the  Warrant  of  the  lords  of  the  council  is 
snewedy  it  appears  that  the  comniirment  is  by 
tiie  oominaod  of  the  kin^;,  signified  by  the  lords 
of  tbe  council :  aiid  by  your  lordships  favour,  1 
wiUgive  a  several  answer  tr)  every  of  these  se* 
leraJ  objectioas.  And  A>r  tiie  first,  that  the 
reiuni  is  not  positive  and  affirmative,  but  de* 
pends  upon  and  hath  relation  to  some  other, 
and  tlierefore  it  is  not  i;ood  ;  I  do  agree  tliat 
tfae^pound  is  true,  that  if  the  return  be  not 
pofcitire,  it  is  not  good  :  we  difier  only  in  the 
miaory  that  tbe  return  is  not  positive  and  af- 
firioative ;  for  I  agree  that  these  Book-cases, 
that  have  been  put,  are  pood  law :  as  27  Ass. 
pL  65,  that  if  the  sherifi  return  that  lie  had 
tent  to  the  bailift'of  the  hundred,  and  he  gives 
lum  that  answer,  that  is  no  good  return ;  for 
the  sheriff  ought  to  make  the  return  as  of  his 
own  act,  without  naming  of  the  boililT  of  the 
hundred  in  his  return :  tor  if  he  return,  <  Quod 

*  inandavi  balliro  itineranti  t}ui  liabet  retorn* 
'  omnium  breviiun  et  executionem  eorund*  per 

*  cartam  domini  regis  qui  mihi  dedit  nullum 

*  responsum ;'  this  is  not  good,  if  he  were  not 
bailiff  of  a  firanchise  or  signiory,  for  so  is  21 
H.  7,  fol.  4. 

There  hath  been  cited  to  maintain  these  ob- 
jections, 20  £d.  3.  The  record  I  have  perused, 
and  there  I  find  that  the  Bishop  said,  that  it  is 
iound  in  archivU^  in  the  record,  6cc,  that  he 
was  excommunicated ;  but  it  was  tbuud  to  be 
in  archivisp  &c.  and  that  is  no  positive  return 
that  it  is  so.  I  will  oppugn  what  hath  been 
said  by  the  Counsel  on  the  other  side ;  it  must 
Ije  granted  that  if  the  return  here  be  not  posi- 
tive, it  is  infperfeCt,  and  in  5  H.  7^  28,  it  is  sard, 
that  an  imperfect  return  is  no  return  at  all,  it 
i»  all  on? ;  but  if  tlie  return  was  so,  that  was 
not  much  inacerial,  for  dien  it  were  but  tempo- 
rary, and  it  might  be  amended :  but,  my  lord, 
they  have  mistaken  the  minor  proposition,  for 
they  hare  taken  it  as  granted  that  there  is  an 
imperfect  return  from  tbe  lords  of  the  coun- 
cil. My  lord,  I  shall  intreat  you  to  cast  your 
eyes  upon  tiie  retorn,  and  you-  shall  find  the 
drst  words  positive  and  affirmative :  the  words 
are,  '  Quod  detentus  est  sub  custodia  mea  per 
'  speciale  mandatum  domini  regis  :*  the.  ottier 
words,  <  mihi  significatum,'  follow  after,  but 
are  not  part  of  the  ^ffinnation  made  before  it. 
But  if  ihey  will  have  it  as  they  seem  to  under- 
stand it,  Uien  they  must  turn  the  words  thus : 

*  Quod  testificatum/  or  '  significatum  est  mihi 
'  per  dominos  privati  concihi  quod  detentus  est 

*  per  speciale  nmndatum  domini  regis  ;*  and 
then  indeed  it  had  not  been  their  own  proper 
return,  but  the  si^ification  of  another,  the 
lords  of  tbe  council :  the  tummg  of  the  sen- 
tence will  retohre  this  pointj  .the  thing  itself 
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must  speak  for  itself.  I  conceive  by  your  lord- 
ship'^ favour,  thafit  is  plain  and  vh-ar,  here  is 
a  positive  return,  that  {he  detaining  ^s  by  the 
coramandmrnt  of  (he  king :  and  the  rest  of  the 
return  is  rather  for  saiisfaction  to  myself  and 
the  Court,  than  otherwise  uny  part  oV  the  re- 
turn. 

The  second  Objection  hath  dr pendnnce  upon 
this,  as  that  he  hath  returned  the  cau<>e  of  the 
cause,  and  not  the  cause  itseif,  wherein,  under 
your  lord&hip's  favour,  they  are  utterly  mista- 
ken ;   for  the  return  is  affirmative,  *  Kgo  Jo- 

*  hanncs  Liloe  testifico,  &c.*  1  know  that 
nrnonsE  the  logicians  there  are  two  causes,  there 
is  causa  cau$ant,  and  cauia  causatn  :  the  cau$a 
cau$ant  here  in  this  case  is  not  the  warrant  from 
the  lords  of  the  council,  for  thnt  is  cauaa  fauM- 
ta  :  but  the  primary  and  original  cau^e,  which 
i^  causa  causam,  is  '  speciale  mandatum  dnmi- 
^  ni  re^^is  ;'  the  other  is  but  the  council's  signi- 
fication or  testification,  or  warrant  for  him  tliat 
made  the  return. 

To  the  third  Objection,  that  the  return  is 
imperfect,  because  it  shews  only  the  cause  of 
the  dK'.iining  in  prison,  and  not  the  cause  of 
the  first  commitment:  My  lord<:,  for  that  I 
shall  not  iosi»t  much  upon  it,  for  that  I  did  say 
the  last  day,  which  1  must  say  again,  it  is  su6i- 
cient  favAin  officef  of  the  law  to  au&wer  that 
point  of  the  Writ  which  is  in  command. — Will 
your  lordsliip  please  to  hear  the  Writ  read,  and 
then  to  see,  whether  the  wardens  of  the  prisons 
have  not  made  answer  to  so  much  as  was  in 
command  ? 

Then  the  Writ  was  read  by  Mr.  Keeling. 

Attomet^GeneraL  My  lord,  the  Writ  itself 
clears  the  objection  ;  for  it  i*)  to  have  the  party 
mentioned  in  it,  and  the  cause  of  his  detention, 
returned  into  this  court ;  and  therefore  the  an- 
swer to  that  is  sufficient.  Only,  my  lord,  tbe 
warden  of  the  Fleet,  and  the  rest  of  the  keepers 
of  the  prisons,  hail  dealt  prudently  in  their 
proceedings,  if  they  had  only  said,  that  they 
were  detained  *  per  speciale  maudatura  domini 
<  regis,*  and  it  tiad  been  good,  and  they  might 
liave  omitted  the  rest :  but  because,  if  they ' 
sliould  make  a  false  return,  they  were  liable  to 
the  actions  of  the  party,  they  did  discreetly  to 
have  the  certification  of.  the  lords  of  the  coun- 
cil, in  suspicion  that  if  this  return  was  not  irue, 
thay  were  liable  to  the  actions  nf  these  gentle- 
men.— In  9  U.  6,  40,  44,  it  is  said.  That  what^ 
soever  the  cause  be  that  is  returned,  it  must 
be  accepted  by  the  court;  they  inu^t  not 
doubt  of  the  truth  of  the  Return,  and  the  of- 
ficer tliat  shall  return  it  is  liable  to  an  action 
if  the  return  is  false ;  and  therefore  the  ^uar^ 
diaos  of  the  pristm's  did  wisely,  because  they 
knew  this  was  a  case  of  great  expectation,  to 
shew  from  whom  they  had  their  «v arrant,  ai»d 
so  to  see  whether  the  cause  be  trtie  or  nut. 

Tlie  last  Objection  to  the  Return  is,  that  it 
is  contradictory  in  itself,  as  that  the  first  part 
of  it  is,  that  they  are  detained  in  prison  *  per 

*  speciale  mandatum  domini  regis  ;*  but  in  tliis 
relation  of  it,  it  shews  that  they  ore  detaiiied 
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by  the  command  of  the  lords  of  the  council ; 
for  the  words  of.  their  Warrant  are,  to  require 
you  still  to  detain  him,  &c. — But,  my  lord,  if 
they  will  be  pleased  to  see  the  whole  Warrant 
together,  they  shall  find  that  the  lords  of  the 
council  speak  not  their  own  words  or  command 
in  that  warrant,  but  they  say  that  you  are  to 
take  notice  of  it,  as  the  words  and  command 
of  the  king ;  for,  my  lord,  the  lords  of  the  coun- 
cil are  tiie  servants  ta  the  king,  they  signify  his 
uajesty*s  pleasure  to  your  lordship,  and  they 
say  it  is  his  majesty's  pleasure  you  should 
know  that  the  first  commitment,  and  this  pre- 
sent detaining  him  in  prison,  are  by  his  majes- 
ty's special  commandment. — ^And  this,  my 
lord,  is  all  that  I  will  say  for  the  sufficiency  of 
the  Form  of  the  return,  to  prove  that  it  is  suffi- 
cient. 

•  Touching  the  matter  of  the  return,  the  main 
point  thereof,  it  is  but  a  single  question,  and  I 
hope,  my  lord,  of  no  great  difficulty  ;  and  that 
is,  whether  they  be  replevisable,  or  not  re  pie- 
visnble?  It  appears  that  the  commitment  is 
not  in  a  lesal  and  ordinary  way,  but  that  it  is 

*  per  speciale  niandatuui  do  mini  regis  ;*  which 
iciiplies,  not  only  the  fact  done,  but  so  extra- 
ordinarily done,  that  it  is  nptorious  to  b<?  Iiis 
majesty's  immediate  act  and  will  it  should  be 
so  ;  witeilier  in  this  case  they  should  be  bniia^ 
ble  or  n«tt  in  this  court,  which  I  acknowledge 
to  be  the  highest  court  of  judicature  for  such  a 
case  as  is  in  question. 

The  cuuitscl  on  the  other  side  desire,  that 
they  may  be  bailed,  and  have  concluded  that 
they  mity  not  be  remanded ;  their  grounds  of 
argument,  though  they  were  many  that  did 
speak,  1  have  in  my  Collection  divided  into 
five  poin(s : 

1  he  fii>t  was,  Reasons  that  they  most  be  so, 
arising  i'-om  the  inconveniences  that  would  fall 
tu  tivti  subjects,  if  it  should  not  be  so  in  the 
roain.potiits  of  their  liberty.  The  second  was, 
tiiey  shewed  divers  authorities  out  of  their 
.  law-book^,  which  they  endeavoured  to  apply. 
Tlie  third  v^  as.  The  Petition  of  the  Commons 
answered  by  several  kings  m  parliament.  The 
fourth  was.  Acts  of  ParOament  in  prmt.  The 
last  was.  Precedents  of  divers  times,  which 
they  ailed ^ed  to  prove,  that  men  committed  by 
the  king's  commandment,  and  by  the  com- 
mandment of  the  lords  of  the  privy-council, 
(which  I  conceive  to  be  all  one,  for  the  body 
of  the  privy-council  represents  the  king  himself) 
ttuit  upon  such  commitment  in  such  causes 
men  had  been  bailed. 

In  the  Course  of  my  arguments  I  will  follow 
their  metliod,  first,  to  answer  their  Reasons, 
and  then  those  Books  wliich  they  have  cited, 
which  1  conceive  to  be  pertinent  to  this  ques- 
tion, and  then  the  Petition  and  Answer  made 
in  parliament,  and  then  their  Acts  of  Pariia- 
inent,  next  their  Precedents ;  and  lastly,  I  will 
give  your  lordship  some  reasons  of  my  own, 
which  I  hope  shall  sufficiently  satisfy  your  lord- 
ship and  all  others,  but  the  parties  themselves, 
fdr  I  except  them. 

Mj  lord,  the  great  and  mighty  Reason  that 


they  insisted  upon,  was  the  inconvenienr^es  that 
might  come  to  the  subjects  in  their  Uberties,  if 
this  return  should  be  good;  and  this  reason 
they  inferred  out  of  records  and  books  of  ihe 
common  law,  which  gives  the  liberty  of  the 
subjects;  I  do  acknowledge  that  the  Liberty 
of  ih^  Subject  is  just,  and  thai  it  is  the  inheri- 
tance of  the  subject,  but  yet  it  is  their  inheri- 
tance secundum  legem  terra. 

My  lords,  they  put  many  Cases  likeivise  to 
enforce  it,  1  and  2  Eliz.  Dyer,  fo.  175,  that  the 
continuance  of  a  Capias  shall  be  from  term  to 
term,  without  a  term  betwixt,  because  other* 
wi.se  the  party  defendant  may  be  kept  toi»  long 
in  prison^  and  38  Ass.  pL  22,  Broke  tit  Im- 
prisonment 100,  that  imprisonment  is  but  to 
detain  the  parry  till  he  have  made  fine  to  the  i 
king,  and  therefore  the  king  cannot  justly  de-  I 
tain  him  in  prison  after  the  fine  tendered ;  and  I 
16  U.  6,  monstrans  de  faict  182,  if  the  king 
command  me  to  arrest  a  man,  and  thereupon 
I  do  arrest  him,  he  may  have  an  action  of  false 
imprisonment,  or  of  trespass  against  me,  though 
it  be  dune  in  the  king's  presence :  and  1  H.  7. 
4,  the  discourse  of  liu«^sey,  where  he  saith,  that 
sir  John  Markham  delivered  unto  king  Edward 
the  4th,  that  he  should  not  arrest  upon  treason 
or  felony  any  of  his  subjects,  because  he  coold 
not  wrong  his  subjects  by  such  arrest,  for  tliey 
could  not  have  remedy  against  him.  « 

These,  my  lord,  are  the  Causes  that  they  in- 
sisted upon  for  this  purpose.  To  the  two  first, 
I  shall  give  but  one  answer;  which  is,  That  the 
restraint  in  these  two  cases,  and  most  of  the 
other  cases  before  cited,  appears  to  be  in  the 
ordinary  course  of  judicature  fit  for  Westmin- 
ster-haU,  and  not  for  the  king's  council- table. 
A  writ  of  Capias  was  the  first  oriieinal  of  it, 
and  therefore  not  to  he  applied  to  the  cause  of 
ours. 

And  for  the  other  two  cases,  the  law  pre- 
sumetb  that  the  acti%'e  part  oi  them  is  not  so 
proper  for  the  majesty  of  a  king,  wlioever  doth 
these  things  by  his  subordinate  6ffioers ;  but 
that  the  subject  should  not  be  committed  by 
(he  king,  was  never  Iteard  of,  for  the  king  may 
commit  any  man  at  his  pleasure ;  but  that  is 
not  our  case :  but  whether  when  the  king  hath 
committed  one,  he  must  render  a  cause  of  that 
commitment,  that  it  may  appear  whether  the 
party  be  bailable  or  not,  or  else  the  party  must 
be  delivered. 

The  book  9  £.  3,  fol.  16,  pi.  SO,  cited  of  a 
Cessavit,  the  king  having  by  proclamation  com-  I 
manded,  that  in  the  county  of  Northumberland  | 
no  Cessavit  should  be  brou|;ht,  &a  during  the 
war ;  the  tenant  pleaded  this  command,  and  it 
was  denied  him,  and. he,  notwithstanding  that, 
was  commanded  to  plead  ;  but  the  reason 
thereof  was,  because  the  commandment  thereof 
was  given  by  E.  2,  who  being  dead,  the  com- 
mandment was  determined.  j 

The  Book  of  Edw.  3,  4  fol.  16,  is  indeed, 
where  the  commandment  was  given  by  the  same 
king,  ai.d  that  was  likewise  denied  him  ;  for  i 
the  king  cannot  command  your  lordship,  or  any 
other  court  of  justice,  to  proceed  otherwise 
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Chan  Kccording  to  Cbe  laws  of  this  kingdom ; 
for  it  Is  part  of  your  lordship's  oatU^  to  judge 
according  to  the  law  of  the  kingdom.  But,  my 
iortt,  there  is  a  great  difference  between  tho»e 
legal  comiqauds,  and  that  abioluta  potettuf  that 
a  sorereii(u  hath,  by  which  a  king  commands ; 
hot  when  1  call  it  abioluta  potestas,  I  do  not 
mean  tJiat  it  is  such  a  power  as  that  a  king  may 
do  what  he  pleasetti,  for  he  hath  rules  to  govern 
himself  by,  as  well  as  your  lordships,  wlio  are 
subordinate  Judges  nncier  him.  .The  diBerence 
u,  ihe  king  is  the  bend  of  the  same  fountain  of 
jasiice,  i»hicb  your  lurd^hip  administers  to  aJl 
his  subteccs;  i^U  justice  i»  derived  from  him, 
and  what  he  doth,  he  doth  nut  as  a  private  per- 
iion,  but  as  the  liead  of  the  common  wesilth,  as 
juiticiariui  regni,  yea,  the  very  essence  of 
justice  under  God  upon  earth  is  in  him ;  aod 
shall  not  we  generally,  not  as  subjects  only,  but 
as  lawyers,  who  govern  themselves  by  the  rules 
of  the  law,  submit  to  his  commands,  but  make 
inquiries  whether  they  be  lawful,  and  say  that 
the  king  doth  not  this  or  that  in  course  of  jus- 
tice?* 

If  your  lordship  sitting  here  Uiall  proceed  ac- 
cording to  justice,  who  calleth  your  actions  in 
question,  except  there  are  some  errors  in  the 
proceeding ;  and  then  you  are  subject  to  a  writ 
of  error. — But  who  snail  call  in  question  the 
actions  or  the  justice  of  the  king,  who  is  not  to 
give  any  accooot  for  them?  as  in  tliis  our  case, 
that  be  commits  a  subject,  and  shews  no  cause 
for  it. 

The  king  commits  and  often  shews  no  cause; 
for  it  is  sometimes  generally,   '  Per  speciale 

*  mandatum  doroini  regis,'  sometimes  *  Pro 
<  ccrtis  cau!»i!i  ipsam  dominuni  regem  moventi- 
'  bus:'  but  if  the  king  do  this,  shall  it  not  be 
good  ?  It  is  all  one  when  the  commitment  is 

*  Per  speciale.  mandatum  domini  regis,'  and 
when  it  is  '  Pro  certis  causis  ipsum  dominum 
'  regem  moventibus ;'  and  it  is  the  same  if  the 
commitment  be  <  Certis  de  causis  ipsum  domi- 

*  nuQi  regem  tangentibus.' 

Andy  my  lord,  u<|less  the  Return  to  you  dotli 
open  the  secrets  of  the  commitment,  your  lord- 
ship cannot  judge  whether  the  party  ought  by 
Uw  to  be  remanded,  or  delivered  :  and  there- 
^)re  if  the  king  allow  and  give  warrant  to  those 
that  make  the  retttrn,  that  they  shall  express  the 
cause  of  ttie  commitment,  as  many  times  he 
doth,  either  for  suspicion  of  felony,  or  making 
money,  or  the  like ;  we  shall  shew  your  lord- 
ship-that  in  these  causes  this  court  in  its  juris- 
d.caou  were  proper  to  try  these  criminal  causes, 
and  your  lordship  doth  proceed  in  them  al- 
though tbe  commitment  be  *  per  speciale  man- 
'  datum  domini  regi«i,'  which  hath  not  a  secret 
in  ic  intjthese  Oauses,  for  with  the  warrant  he 
scndeth  your  lordship  the  cau^e  of  the  conimit- 
tioiC ;  and  when  these  warrants  are  made  and 
brought  into  this  court,  your  lordship  may  pro- 
ceed :  but  if  there  lie  no  cause  expressed,  this 
court  hath  always  used  to  remand  them ;  for 
it  hath  been  u^,  and  it  is  to  be  intended  a 
matter  of  state,  and  that  it  is  not  ripe  nor 
timely  fi>r  it  to  appear. 


My  K>rd,  the  main  fundamental  grounds  of 
argument  upon  this  case  be^ns  with  Ma»na 
Charta,  from  thence  have  grown  stututes  tor 
explanation  thereof,  several  Petitions  of  par- 
liuioenf,  and  Precedents  for  expedition  ;  I  shall 
give  nmwers  to  them  all. 

For  Magna  Charta,  in  tlie  29th  chapter,  hath 
these  words ;  '  No  freeman  diall  be  taken  or 

*  imprisoned,  or  disseised,  of  his  freehold  liber- 

*  lie!*,  nor  free  customs,  nor  be  outlawed,  or 

*  exiled,  nor  any  other  way  destroyed,  nor  we 
'  will  ii6t  pass  upon  him  nor  condemn  him,  but 

*  by  lawful  judgment  of  his  peers,  ur  by  the 

*  law  of  the  realm.' — My  lord,  this  statute  hatb 
been  many  times  confinued;  the  lord  Coke 
numbered  up  the  number  to  be  about  twenty ; 
and  we  are  to  conclude  on  this,  it  is  the  founda* 
tion  of  our  Liberties. 

No  freeman    can   be  .  imprisoned    but   by 

*  legale  judicium  parium  suorum,  aut  per  legem 
'  terras.'  fiut  will  they  have  it  understood  that 
no  man  should  ite  conimitled,  but  first  i»e  shall 
be  indicted  or  presented?  I  think  that  no 
learned  man  will  offer  that;  for  certainly  there 
is  no  justice  of  peace  in  a  county,  nor  consta- 
ble within  a  town,  but  he  doth  otherwise,  and 
might  commit  before  an  Indictment  can  be 
drawn  or  a^ presentment  can  be  made:  what 
tlien   is  meant  by  these  words,  *  Per  legem 

*  terrse?'  If  any  roan  shall  say,  this  doth  not 
warrant  that  the  king  ^nay  for  reasons  •moving 
him  commit  a  roan,  and  not  be  answerable  for 
it,  neither  to  the  party,  nor  (under  your  lord- 
ship's favour)  unto  any  court  of  justice,  but  to 
the  High  Court  of  Heaven ;  I  do  deny  it^  and 
will  prove  it  by  our  Statutes. 

My  lord,  it  was  urged  by  the  counsel  on  the 
other  side,  that  our  printed  Magna  Charta, 
which  saith  *  nee  super  eum  mittimus,'  is  mis- 
taken ;  and  that  jn  divers  Manuscripts  it  is  ex- 
pressly set  down  to  be,  *  nee  emn  in  carcerera 
'  mittimus.'  I  cannot  judge  of  the  Manu- 
scripts that  I  have  not  seen ;  but,  my  lord,  I 
have  one  here  by  me,  which  was  written  many 
years  ago,  and  the  words  in  print  are  word  for 
word  as  that  which  is  here  written.  ^ 

Then  they  say,  that  Matthew  Paris  sets  it 
down  so  in  his  History :  My  lord,  we  do  not 
govern  ourselves  by  Chronicle,  but  to  answer 
that  of  Matthew  Paris,  he  reports  a  thing  done 
in  king  John's  time,  but  it  was  then  bur  thonght 
on,  and  it  was  enacted  in  the  time  of  Hem  y  3  ; 
and  there  be  many  things  said  to  be  done  in 
Matthew  Paris  which  were  not,  and  many 
things  omitted  by  him  which  were  done.  This 
Charter  was  but  in  election  in  the  time  of  king 
John,  and  then  it  might  be, '  nee  com  in  car- 
/  cerem  mittimus;'  but  it  was  not  enacted  till 
the  time  of  Hcwfy  3,  and  then  that  was  omitted, 
and  the  Charter  granted  as  now  we  have  it.— 
But  if  they  do  see  no-  more  tlmn  1  in  this 
Clause,  I  know  not  why  \^e  shuuid  contend 
about  these  words,  seeing  the  first  part  of  this 
Statute  saith,  *  Nemo  im^.risouet\jr/  why  then 
may  not  I  say  as  well,  *  nee  eum  in  carcerem 

*  mittimus  ?'  I  see  no  difference  in  the  words, 
and  therefore,  my  lord,  I  shall  not  insist  any 
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longer  upon  the  literal  exposiiion  of.  the  words 
of  iVlai'iia  Cljarta,  but  I  *aill  resort  to  the  rest 
of  It,  whxU  is  e%prest  in  toe  subsequent  statute 
and  ill  common  practice. 

The  Counsel  on  the  otljcr  side  said,  that  the 
statute  of  28  E.  3,  c.  3.  e\pressuh  and  jjiveth 
life  to  this  Charter;  1  siiali  desire  to  have  that 
Statuie  read. 

Kedtnjs,  Clerk.     Item.  *  Whereas  it  is  con- 

*  tsiine.1  in  the  Great  Cliarler,'  &c.  (Vide  all 
thesM  Statutes  in  Littleton  s  Argument  in  Pur- 
liaiueutpostea,) 

Attorney  General.  My  lord,  the  reading  of 
this  "iratute  will  give  an^.vir  to  it  ;  for  it  is  ap- 
pirent  i.y  the  words  thereof,  none  shall  be  taken 
by  Peiiu»)n,  &c.  and  that  the  court  be  extend- 
ed to  the  rirst  arresr,  but  they  are  to  be  under- 
stood that  Hone  shall  be  condemned,  but  he 
•hall  L^e  brought  !o  answer,  and  be  tried.  And 
if  it  »  e  expounded  otherwise,  ii  will  be  conrmr'ji 
to  that  piaclice  which  was  then  in  use.->But  it 
js  utterly  forbidden  by  thi^i  Statute,  that  any 
man  should  he  condemned  upon  bug^estions  or 
petitions  made  to  the  king  or  council,  without 
due  trial  by  law.^The  new  Statute  they  cited 
WHS  85  E.  3.  cap.  4.  My  lord,  1  de^re  that 
that  may  be  read. 

Keelinfi,   Clerk.     Itr  m,  •  That  no  man,  of 

*  what  estate  or  conriiiion  soever  he  be,  shall 

*  be  put  out  of  U\u\  or  lenemem,  nor  taken, 

*  nor  iy^prlsoned,  nor  disinlierited,  nor  put  to 

*  deaih,  wit;.out  being  brought  to  answer  by 
'  due  process  of  law.* 

Attornetf  CemraL  My  lord,  th!s  Statatc  is 
intended  to  be  a  llnal  pro-iccntioii :  for  if  a  roan 
•hall  be  iinpiisoned  without  due  pfoces*^,  and 
never  le  brought  to  answer,  that  is  uiiju-^t,  and 
forbidden  by  tiis  st.tutp;  but  wlun  a  man  is 
taken  in  causes  ihat  are  unknown- to  us,  (who 
walk  below  stair*)  we  are  not  privy  to  the  cir- 
cumstances which  may  cause  the  trial  to  he 
delayed  ;  and  peradveniure  it  is  not  time  to 
jbring  tlie  matter  to  trial,  because  it  is  not  yet 
come  to  maturity,  and  thert'fjire  this  is  not 
withiii  tlie  meaning  of  the  statute.— -A noClifr 
Statute  that  they  mention  is  in  the  same  year, 
and  it  is  page  <}.  cli.  9.  1  desire  it  may  be 
read. 

Keeling:,  Clerk.     Item,  '  Recause  the  Peo- 

*  pie  ol  tie  realm,  &c.*  (Vide  Littleton's  Ar- 
gannn(  pofitett.) 

Aliorwif  General.  My  lord,  it  is  very  clear 
that  this  ^tatute  ha^  no  manner  of  tliought  of 
this  cause  in  question  ;  tiut  whereas  vhe riff-*  did 
pi^ociire  commissions  to  he  awarded  to  them- 
selves for  their  private  gain,  to  the  prejudice  of 
the  subject,  the  statute  condemneth  those  com- 
missions, bi.t  it  n>aketh  nothing  to  this  question 
^hich  re  have  now  in  hand.*  The  next  Sta- 
tute which  tliey  cited,  was  37  Ed.  3,  cap.  18. 
I  bcst^ch  it  may  be  read. 

Keeliftg,  Clerk.  •  Item,  Thouth  it  be  con- 
«  tained  in  the  Great  Charter/  &c.  (Vide  as 
aforesaid.) 

Attorney  General,  My  lord,  this  Statute 
scfins  to  be  a  commentary  and  lit;ht  to  tiie 
other  SututeS;  tlie  icope  whereof  is  against  pri- 


vate suggestions  mad«  to  the  king  or  his  coun- 
cil, and  not  in  a  legal  way,  and  tli^refore  it 
condemns  them ;  and  this  is  more  fully  ex- 
preshed  in  the  Statute  of  38  Edw.  3,  cap.  9. 
wliich  they  likewise  mentioned :  By  which  sta* 
tute  direction  is  given  what  security,  those  per- 
sons which  make  such  suggestions  are  to  ^ive, 
that  they  should  prosecute  their  suggestions, 
and  what  punishment  they  shall  undergo,  if 
their  suggestions  be  found  false. 

Keeling^  Clerk.  <  Item,  As  to  the  article 
'  made  at  the  last  parliament,'  dkc  (Vide  as  bc«- 
fore  said.) 

Attorney  General.  My  lord,  this  and  the 
last  Statute  seem  to  conduce  both  to  one  pur* 
pose,  that  they  that  in  their  accusations  went 
not  in  a  legal  way  to  bring  the  party  to  his  an- 
swer, it  was  directed  by  this  statute,  that  they 
should  go  a  legal  way.— The  last  act  of  parlia- 
ment in  print,  the  counsel  on  the  other  side 
pro'luced;  was  the  Statute  of  1  U.  2,  cap.  IQ. 
which  I  desire  may  be  read^ 

Keeimgy  Clerk.     *  Item,   Whereas    djvefi 

*  people  at  the  suit  of  parties  were  commuted 

•  tlie  Fleet,*  &c.  (Vide  as  before.) 

Attorney  General,  My  lord,  it  a|5peareth 
that  the  scope  of  this  Statute  is  against  the 
VVardens  of  the  Flert,  for  some  miscarriages  in 
thrm;  but  there  is  one  thine  in  this  Suitute 
which  I  shall  desire  yonr  lordship  to  obser^'e; 
and  that  is,  for  those  misdemeanors  he  shall 
forfeit  his  otiice,  except  it  be  by  writ  from  the 
king,  or  his  cotnmnndment ;  s^  that  it  was  no 
new  doctrine  in  those  times,  that  the  kins 
might  J  hen  give  such  commandment  for  com- 
mitring.  The  scope  of  this  Statute  had  two 
hands:  1.  Ihat  the  warden  should  forfeit  hni 
office  ;  and,  %,  lliat  he  should  recompense  tt^e 
party. 

7n  the  4th  and  5th  of  Phil,  et  Mar.  Dyrr 
162.  it  was  resolved.  That  if  the  Warden  shall 
dt^liver  a  man  out  of  prison  without  command, 
he  (brfeiteth  h  s  otfice,  and  damage  unto  the 
party ;  but  if  he  have  the  command  of  tJie 
king,  titat  shall  excuse  the  forfeiture  of  his  of- 
fice :  but  he  must  bring  the  party  h'ther,  and 
here  these  gentlemen  are  now,  for  that  com- 
mandment of  the  king  is  no  exception  for  him 
not  to  observe. — If  he  receives  a  writ  from  this 
court,  to  shew  the  court  from  whence  he  re- 
ceives his  warrant,  it  may  excuse  the  forfeiture 
of  his  office,  but  notwithstanding  he  is  subject 
to  the  action  of  the  party. 

But  I  desire  yoi*r  hirdship  to  observe  that 
part  of  the  Statute, «« hich  the  other  party  would 
not  make  use  of,  which  is,  that  the  king  may 
command  by  writ  or  otherwise  ;  these  were  all 
tlie  printed  statutes  cited  by  the  counsel  on  the 
other  side.  But  because  I  would  not  misinter* 
pret  these  statutes,  I  thought  it  equal  to.  desire 
your  lordship  that  they  might  be  rend.  Be- 
sides the  printed  Statutes,  they  mentioned  Pe- 
titions by  the  commons,  and  tlie  Answers  to 
them  of  several  kings  in  parliament.  The  first 
is.  Rot.  pi.  6  Ed.  3,  numero  1  et  20 :  beaiflet 
these  two,  there  i&one  other  of  S8  Ed.  3,  n.  la. 

My  lord|  of  these  three  Petitions  and   their 
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AosvrerSy  the  two  first  were  mentiooed  bj  the 
counsel  on  the  other  side;  and  that  in  28  £d. 
'^t  28, 1  have  produced,  nil  of  them  even  to  one 
purpo&e.  The  coiniuons  then  petiiioned  the 
kiii^,  that  all  the  Statutes  made  in  exposition 
of  Magna  Charta^  and  of  the  Forest,  maybe 
kept  and  observed:  the  kin^  makes  Answer, 
that  it  shall  be  done.  And  m  one  of  the  An* 
iwers  it  is  said.  If  aajr  roan  be  grieved  he  may 
complain.  But  what  is  ail  tliis  to  the  point  in 
question  ?  Could  there  be  any  other  Answer  to 
give  life  to  these  requests  ?  The  king  he  is  pe- 
tiiioucd  that  some  are  injured ;  he  answers, 
Thttc  if  thejr  complain,  they  shall  be  relieved. 

And  now,  my  lord,  we  are  wliere  we  were, 
to  find  oat  the.  true  meaning  of  Magna  Charta, 
lor  there  is  the  foundation  of  oiir  case  ;  all  this 
that  hath  beeo  said  concemeth  other  things, 
and  is  notliing  to  the  tiling  in  question.  There 
is  uoi  a  wf»rd  either  of  the  commitment  of  the 
kiug,  or  commandment  of  tlie  council,  in  all 
the  Statutes  and  llecords. 

And  now,  my  loni,  I  am  at  an  end  of  those 
Sc4tu[es,  and  come  to  thnt  that'  was  alledi;ed 
and  meutioned  to  be  in  H  U.  6,  46.  and  if  I 
could  have  found  it,  I  would  have  brought  it, 
but  I  could  not  find  it ;  therefore  if  they  have 
it,  I  drsire  that  they  will  shew  it,  but  I  think 
tti« y  have  it  not,  and  therelbre  I  will  let  that  go. 

.My  lord,  I  come  to  that  which  1  insi»ud 
upon,  the  question  as  it  was  at  first,  not  whe- 
ther the  king  or  the  lords  of  the  council  can 
commit  a  man,  and  sliew  no  cause  wherefore 
they  do  commit  him ;  but  whether  the  ordinary 
courts  of  justice  have  power  to  bail  him  or  no; 
for  that  1  will  iiisi»t  upon  the  Statute  of  Westm. 
1.  which  I  desire  your  lordship  may  be  read, 
ami  then  I  will  apply,  (vide  \Ve<tm.  primo.) — 
My  lord,  this  Statute,  if  I  misunderstand  it  not, 
i)  a  full  expression  to  the  purpose  of  Magna 
Charta ;  the  scope  whereot  is  to  direct  us  in 
what  cases  mea  unprisoued  were  to  be  bailed, 
it  was  especially  for  direction  to  the  sheriffs 
and  others  X  but  to  say  courts  of  justice  are 
excluded  fruin  this  statute,  I  conceive  it  cannot 
he.  It  recites.  That  whereas  heretofore  it  was 
not  resolved  in  what  cases  men  were  replevis- 
Ahie,  and  in  what  cases  not,  but  only  in  these 
'tour  cases;  for  the  deatli  of  a  man,  or  by  the 
nmiuandineot  of  the  king,  or  of  his  justices, 
or  of  the  lorest. — My  lord,  I  say  that  this  sta- 
tote  expresscth  not  the  law  wus  made  by  this 
st«inte,  tliAt  in  tl.ese  cases  men  were  not  re- 
picviAable;  but  it  exprebseth  that  the  law  was 
clear  in  these  coses ;  in  these  four  cases  it  was 
clearly  resoived 'before. 

i  pi-ay  you,  my  lord,  oltserve  the  time  of  the 
makingoi'  tius  Sitatute;  th.'it  of-  Magna  Charta 
was  made  in  tlie  time  of  HenrT  3,  and  this  of 
Westminster  iji  the  time  of  Eilw.  1,  so  that  it 
was  made  iu  the  time  of  the  <inme. — And,  my 
lord,  if  t\^ey  had  understood  the  statute  of 
Magna  Cliarca  in  another  sense,  would  they 
not  ha%'e  expressed  it  so  in  tliis  statute?  Was 
it  not  fitter  for  them  than  for  us,  they  being 
nearer  tlie  first  making  of  Ma^na  Charta  tlimi 
acare?  Uut  certainly  the  Statute  of  Migna 


Charta  was  expounded  at  the  time,  as  I  hare 
shewed  before;  if  not,  without  all  doubt  at  the 
time  of  making  of  Westm.  primo. 
^  I'he  parliament  would  not  have  been  so  ^ 
careful  to  provide  for  things  of  lesser  iiiomenc 
and  omit  this  of  so  great  consequence,  il  there 
had  be^n  any  question  oH  it.  iu  ail  times  and 
agfs,  Magna  Charta  hath  been  confirmed,  but 
they  shew  not  any  one  law  that  doth  excepC 
again!»t  this  positive  law  of  Westminster  the 
first,  or  uny  acts  of  parliatuent ;  nay  more,  in 
any  printed  Books,  that  iu  this  case  men  should 
be  replevi^able. 

My  lord,  if  you  know  nothing  printed  or  un- 
printed,  if  any  will  desire  to  alter  a  course  that 
always  liaih  been  held,  you  Mill  seek  for  Pre« 
cedents,  for  the  constant  use  and  course  is  th« 
best  exposition  of  the  law ;  it  is  not  enough 
for  me  to  say,  This  it  is,  unless  i  make  it  good. 

First  then,  I  say,  they  on  the  other  side 
cannot  cite  one  Book,  Statute,  or  other  thiof^, 
to  prove,  that  they  that  have  been  committed 
>  per  speciide  mandatuin  domini  rf:-gis,'  are 
bailable.  But,  ray  lord,  I  find  some  to  the 
contrary,  that  they  are  not  bailable,  and  I  will 
cite  some  of  them,  and  read  of  others;  for  I 
would  not  in  a  case  of  that  expectation,  that  it 
should  be  thought  that  any  thing  should  be 
misinterpreted. 

In  tlie  33  Hen.  6,  f.  23,  Robert  Poyning's 
Case,  he  wiis  committed  '  pro  dirersis  causis 
*  ip»um  dominttm  regein  tangent' ;'  this  alters 
not  the  case,  for  it  wn^  as  good  as  no  cause,  for 
it  was  the  Warrant  *  dinnpi  regis,'  and  there 
IS  no  quest i(m  upon  this :  bur,  my  lord,  I  know 
tliis  is  not  the  point  in  question. 

'I  he  next  thing  I  shall  shew  uuto  your  lofd* 
ship,  is  Pusch.  21  F.dw.  1,  Hot.  cla.  2,  au^  this, 
my  lord,  was  near  the  time  of  making  of  tlie  sta-  . 
tute  of  Westm.  1,  and  this  precedent  is  to  this 
purpose :  The  sheriff  of  Leicestershire  and  War- 
wickshire (for  then  there  wus  but  one  sheriff  to 
both  those  shires)  did  receive  commandment  by 
letters  from  the  king.  That  whereas  the  eurl  of 
Warwick  had  commanded  divers  persons  to  tlie 
custody  of  the  said  sheriff,  the  king  sent  a  letter 
to  the  said  sherilf,  commanding,  that  to  those 
who  were  committed  to  his  custody  by  ttie  earl 
of  Wanvick,  he  should  shew  no  grace' to  them; 
that  is,  they  should  not  be  bailed.— 'ihe  sheril)^ 
notwithstanding  tliis  command,  lets  some  of 
those  prisoners  to  bail ;  whereupon  he  was  com^ 
plaint  of  in  parliament,  that  he  had  dpno 
against  the  king*s  commandfneot,  aud  he  was 
condemned  for  it. 

This  was  in  parliament;  I  wonder  this  should 
be  done  in  parliament,  and  that  it  was  not  said 
there,  that  this  commitment,  being  done  by  the 
king's  commandment,  wus  not  good ;  no,  he 
was  condemned  in  parliament,  fur  it  was  one 
that  did  break  the  statute  of  Westm.  prim. 

My  lord,  the  use  that  I  make  of  this  Record 
is  this :  It  recites,  that  the  earl  of  >Varwick 
committed  divers,  it  mitfht  be  that  be  did  com- 
mit them  by  direction  from  the  king ;  but  the 
record  mentioneth  not  so  much,  but  it  shews, 
that  the  king  by  letters  commaaded  the  sheri/Ti 
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that  he  siiould  shew 'those  persons  no  grace, 
aiid  yei  be  did  ;  he  was  examined  upon  this, 
and  by  parliament  committed. 

The  next  matter  I  will  offer  to  your  lordsbipSii 
judgment  for  the  (rue  exposition  of  the  law  in 
this  case,  is  tlie  Book  we  call  The  Register,  an 
authority  respected,  it  is  the  foundation  of  all 
our  writs  at  tbe  common  law ;  I  bring  npt  the 
book.  In  this  book  there  is  one  writ  saith  thas, 
'  Rex,  &c.  Quod  reptar^  fac*  A.  nisi  fuerit  per 
'  speciaie  mandatum  dorajni  regis.' 

Justice  Doderidge.  In  what  writ  is  that, 
*  De  homine  repltgiando  ?' 

Attom.  Gen,  Yes,  in  the  writ  *  De  homine 
'  replegiando;'  and  there  is  another  writ  direct^ 
X  ed  to  the  constable  of  Dover,  in  the  very  same 
words  ;  by  witich  it  appears  that  they  that  are 
imprisoned  by  tbe  kiug*s  command,  *  non  sunt 
'  reple^iabiles.'  Mr.  Fitzherbert,  a  grave  ju'l^e, 
and  is  m  authority  with  us,  perusing  these  wnts, 
expressed  it  in  these  words  plainly  :  <'  There 
are  some  cases  wherein  a  man  cannot  have  this 
writ,  although  he  ^e  taken  and  detained  in  pri- 
.  ton  ;  as  if  he  be  taken  by  the  death  of  a  man, 
or  iihe  be  taken  by  the  commandment  of  vthe 
king's  justices;"  and  mentions  not  Chief  Jus- 
tice :  which  I  believe  is  to  be  intended  not  of 
the  chief  of  the  court  of  judicature,  but  of  the 
cliief  justice  of  England,  for  |;here  was  such  a 
one  in  ihose  days.  Thus,  my  lord,  you  see  the 
opinion  of  Mr.  Fitzherbert  in  this  case. 

Tbe  next  thing,  that  1  will  shew  your  lord- 
ship, is  the  opinion  of  Mr.  Stamford,  in  his  Pleas 
of  tbe  Crown,  fol.  72,  where  he  sets  down  the 
Statute  of  Westminster  primo,  and  then  he  adds, 
That  by  this  it  appears,  that  in  four  casps  at 
th?  conunon  law  a  man  is  not.replevisable  ;  in 
those  that  were  taken  for  the  death  of  a  man, 
or  by  the  commsmdaient  of  the  king,  or  of  his 
justices,  or  of  the  forest:  and  there  he  saith, 
That  the  commandment  of  ttie  king  is  to  be  in* 
tended,  either  the  commandment  of  his  mouth 
or  of  his  council,  which  is  incorporated  to  him, 
and  speak  with  the  mourh  of  the  king. — My 
lord,  I  shall  desire  no  better  commentaries  upon 
a  law,  than  these  reverend  grave  Jud|!es,  who 
Lave  put  Books  of  Law  in  print,  and  such 
Books  ns  none,  I  believe,  will  say  their  judg- 
ments are  weak. 

The  next  thing  I  shall  offer  unto  your  lord- 
ship, is  this,  That  I  cannot  shew  with  so  great 
authority  as  I  have  done  the  rest,  because  I 
have  not  the  thin^  itself  by  me ;  but  I  will  put 
it  to  your  lordship's  memory,  I  pres>ume  you 
may  well  remember  it ;  it  is  the  resolution  of  all 
the  Judges,  which  was  given  in  the  34th  of  queen 
Elizabeth,  it  fell  out  upon  an  unhappy  occasion, 
which  was  thus:  tbe  Judges  they  complain  that 
Sheriffs  and  other  officers  could  not  execute  the 
protess  of  the  \\m  as  they  ou^hr,  for  that  the 
parties  on  whom  such  process  shall  be  executed 
were  sent  awav  by  some  of  the  queenN  C<nin- 
""cil,  that  they  could  not  be  found:  the  Judges 
hereu|ion  petitioned  the  Lord  Chancellor,  that 
he  wou.d  be  a  suitor  to  her  majesty  that  nothing 
be  done  hereafter.  And  thereupon  tlie  Judges 
were  desired  to  shew  in  what  cases  men  that 


were  committed  were  not  bailable,  whether 
upon  the  commitment  of  the  queen  or  any  or  tier. 
—The  Judges  make  answer.  That  if  a  man  shall 
be  committed  by  the  queen,  by  her  command, 
or  by  the  ^rivy  couuc^,  he  is  not  baiiabie  :  if 
your  lordship  a»k  me  what  authority  I  have  for 
this,  1  can  only  say,  I  have  it  out  of  the  Book 
of  the  lord  Anderson,  written  with  his  own  band. 

My  lord,  I  pray  you  give  me  leave  to  ob^rve 
the  time  when  this  was  done;  it  was  in  a  time, 
and  we  may  tnify  call  it  a  good  time,  in  the 
time  of  good  queen  Elizabeth,  and  yet  we  see 
there  was  then  cause  of  complaint :  and  there- 
fore I  would  not  have  men  think  that  we  are 
now  grown  so  bad  (as  the  opinion  is  we  are), 
for  we  see  that  then  in  those  times  there  was 
cause  of  complaint,  and  it  may  be  more  than  is 
now. — This,  my  lord,  was  the  resolution  of' oil 
the  Judges  and  Barons  of  the  Exchequer,  and 
not  by  some  great  one. 

Now  I  will  apply  myself  to  that,  which  has 
been  enforced  by  the  counsel  on  ihe  other  side, 
which  was  the  reason  that  the  subject  hath  in- 
terest in  this  case. 

My  lord,  I  do  acknowledge  it,  but  I  must 
say  that  tlic  sovereign  hath  great  interest  in  it 
too.  And  sure  I  am,  that  the  ursx.  stone  of  so- 
vereienty  was  no  suouer  laid, 'but  this  power 
was  given  to  the  sovereign :  if  you  ask  me  whe- 
ther it  be  unlimited;  my  lord,  I  say  it  is  not  the 
que»tian  now  in- hand  :  hut  the  common  law, 
which  hath  loui;  flounshrd  under  the  govern- 
ment of  our  king  and  hi.s  progenitors  kings  of 
this  realm,  hutii  ever  had  th:it  reverend  respect 
of  their  sovereign,  as  tiiat  it  hath  concluded  the 
king  can  do  no  wrong :  and  as  it  is  in  the  lord 
Berkley's  Case  in  Pi.»wden*s  Com.  216,  b.  it  is 
part  ot  the  king*s  prerogative  that  he  can  do  no 
wrong. — In  the  4th  of  Edw.  4,  fol.  25,  tbe  king 
cannot  be  a  di<>seisor ;  and  so  it  is  also  in  the 
lord  Berkley's  Case  in  32  Hen.  8,  Dyer,  fol. '8. 

The  king  cannot  usurp  upon  a  patron,  for  the 
common  law  ha(h  that  reverend  respect  to  him, 
as  that  it  cannot  conceive  he  wiir  do  any  in- 
jury.—But  the  king  commits  a  subject,  and  ex- 
presseth  no  cause  of  the  commitment :  What 
tiien  }  Shall  it  be  thought  that  there  is  no  cause 
why  he  should  be  committed  ?  Nay,  my  lord, 
the  course  of  nil  times  hath  been,  to  say  there 
is  no  cause  expressed,  and  therefore  the  matter 
is  not  ripe,  and  thereupon  the  courts  of  judica- 
ture have  ever  re>ted  satisfied  therewith,  thej 
would  noi  search  into  it. 

My  lords,  tlvere  be  *  Arcana  Dei,  et  Arcana 
'  Imperii ;'  and  they  that  search  too  far  into 
them,  and  make  themselves  busier  with  them 
than  their  places  do  require,  they  will  make 
themselves,  &c.  I  will  say  no  more;  bur  I 
shall  he  able  to  shew  that  there  shall  as  much 
prejudice  come  to  the  kingdom,  it  God  direct 
not  the  heart  of  the  kin^,  which  is  in  the  hand 
of  God,  as  the  rivers  of  waters;  I  say,  there 
may  as  much  hazard  come  to  the  common  i%ea  1th 
in  many  other  thing«,  with  which  the  king  is 
trusted,  as  in  this  particular  there  can  accrue  to 
the  subject. 

If  a  treason  be  committed,  as  it  was  not 
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not  be  said,  lie  may  exempt  ten  in  a  »hir^y  and 
then  the  burden  of  \hfi  country  shall  rest  ouon 
tlie  meaner  sort  of  peoLle  ?  can  any  man  say 
more  to  this,  than  that  he  will  not  do  it  ?^In- 
heritances  are  to  be  decided  upon  trial,  the 
kiog  may  exempt  private  men  from  being  of  a 
Jury  ;  but  ii*  he  exempt  all  men,  who  shall  try 
our  causes?  fur  it  is  to  be  presumed,  that  be 
will  uot  do  it. 

But  to  oiir  case  :  By  the  statute  of  Mngna 
Charui,  no  man  shall  be  put  out  of  his  Free- 
hold, 6ic.  But  if  the  king  will  do  it,  roust  not 
tlie  party  that  is  so  put  out  go  to  the  king  by 
petition  ?  But  you  will  say,  It  is  a  petition  of 
right ;  and  it  may  be  these  gentlemen's. is  so ; 
admit  it  be,  yet  when  such  a  petition  comes  to 
the  king,  must  it  not  be  answered  with  ^hese 
words,  tioit  droit  fuit  ul  parte  f  And  when 
the  king  will  give  that  warrant  for  it,  then  they 
must  have  it  done,  and  not  before. 

And  this  may  answer  a  perpetual  imprison- 
ment, and  God  forbid  that  this  should  be  so; 
and  ut)w,  my  lord,  I  will  trouble  you  no  longer' 
but  1  will  go  to  precedents.  Precedents  I 
know  prevail  much,  and  rule  in  many  cases  ; 
and  if  the  precedetiU  tliey  cite  were  not  misin- 
terpreted, I  should  think  they  had  said  a  great 
deal. 

But,  my  lord,  I  will  answer  their  precedents 
with  precedents ;  nay,  I  wdl  shew  ^our  lordship 
tha^  the  precedents  which  they  have  cited  are 
no  precedents  for  them — And,  my  lord,  it  is  a 
dangerous  thing  for  men  in  matters  of  weight 
to  avouch  precedents  with  confidence,  when 
they  make  nothing  for  them  :  fc>r,>my  lord,  pre* 
cedents  are  now  become  almost  proclamations^ 
for  they  already  rem  up  aitd  down  the  town  ; 
and  yet  they  know  but  part  of  them,  and  not 
all,  and  I  think  if  they  knew  all,  men  would  be 
more  modest. 

But,  my  lurd,  I  will  now  come  to  these  Pre> 
cedents,  %vhere  I  may  say  ihey  ha%e  not  detili 
freely  with  me,  for  they  have  shewed  me  many 
precedents  more  than  they  mentioned  here^ 
and  it  may  ^e  they  have  done  the  Kke  unto 
your  lordship.  Tiiey  alledged  but  8  prece- 
dents  before  your  lord^hlp,  but  they  have 
brought  16  unto  me  :  for  these  eight  meutionecl 
here,  I  will  take  tliem  in  order  us  they  were 
citf  d,  and  answer. 

The  first  precedent  they  cited  was  in  H.  ^ 
Rot.  9,  of  one  Harrison  :  we  have  the  Recoid 
here  to  shew  your  lordship,  that  he  was  com- 
mitted for  >uspicion  of  Felony,  which  was  ex- 
pressed in  the  warrant;  and  tlien,  my  lord, 
this  is  clear,  if  the  king,  or  the  lord^t  of  the 
council,  will  express  any  thing  within  your 
lordship's  jurisdiction,  there  is  good  ground  for 
your  pr'Ctedings;  but  when  there  is  nothing 
expressed,  whether  vou  will  iud^e  what  the 
cause  of  the  warrant  is,  I  will  leave  to  your 
lordship's  judgment ;  but  it  appears  this  was  ilio 
cause,  and  that  he  was  delivered. 

The  next  precedent  was  22  H.  8,  Rot  57, 
and  it  was  Parker's  case:  mid  it  i:*  tiue  that 


long  ago,  not  far  removed  from  our  memories ; 
since  tiiere  was  a  treason,  and  the  actors  thereof 
fied,  some  to  Uie  court  of  Home,  some  to 
Brussels,  when  it  was  to  be  put, in  execution  ; 
the  treason  being  discovered,  one  is  apprehend- 
ed upon  suspicion  of  it,  and  i«<  put  iuto  tlie 
Tower,  and  there  he  licth,  and  thiiiketii  the 
time  very  long ;  and  I  cannot  blame  him. 

It  may  be  be  is  innocent,  and  thereupon  he 
brings  a  Habeas  Corpus,  and  by  virtue  of  that 
writ  he  is  brought  hitlier;  and  will  your  lord- 
ship think  it  fit  or  convenient  to  bail  him, 
when  the  accusation  again^it  him  must  come 
firum  beyond  the  sea?  I  think  you  will  ra- 
ther su  respect  the  proceedings  of  the  state, 
as  that  yon  will  believe  these  things  are 
done  with  a  cause,  than  inquire  further  of 
tbem. — Peradventure  some  great  misdemeanor 
may  be  committed*  and  some  of  the  parties 
make  away,  so  as  Proclamation  can  rot  over- 
take them,  and  some  are  taken,  is  it  fit  that 
they  that  are  in  prison  should  be  tried  btfore 
the  principal  be  taken  ? 

I  will  give  jrou  an  instance,  that  lately  was 
put  into  my  mind  ;  there  be  some  prisoners  in 
the  Tower  at  this  present,  which  were  put  in 
thither  when  they  were  very  young :  if  they 
should  bring  an  Habeas  Corpus,  they  were  im- 
prisoaed  for  State-matters,  will  yovr  lordship 
deliver  them  ?.  No,  in  that  the  state  doth  not 
think  it. fit  to  send  them  back  into  their  own 
countries,  you  will  esteem,  so  reverendly  of  the 
state  for  committing  children,  that  you  will 
believe  tliat  there  is  great  reason  of  state  so  to 
do,  or  else  they  would  not  do  it :  many  incon- 
veniences majf  follow,  if  it  should  be  otherwise. 
It  may  be,  divers  men  do  suffer  wrongfully  in 
prison,  but  therefore  shall  all  prisoners  be  de- 
uvered  ?    That  were  a  great  mischief. 

No  doubt  but  the  king's  power  is  absolutely 
over  his  coins ;  if  then  he  shall  command  his 
coin  shall  be  turned  u*  brass  or  leather,  I  con- 
fess it  were  inconvenient ;  but  if  the  king  would 
do  it,  the  answer  that  I  can  inake  is,  that  he 
would  not  undo  the  kingdom :  but  can  your 
lordship  hinder  it,  as  bein^  An  inconvenience, 
if  he  would  do  it  ?  The  Cinque  Ports  are  free 
for  traihck  for  all  his  bulgects;  but  the  king  in 
his  cabinet  understands  there  is  danger  of  war 
to  come  upon  this  kingdom,  thereupon  he 
shuts  the  ports,  that  no  man  can  go  out ;  shall 
the  merchiant  say  this  u  injustice  in  the  king  ? 
And  as  in  this,  so  in  many  other  particulars 
this  may  appear,  but  I  will  not  go  too  high : 
and  therefore  we  are  too  wise,  nay  vre  are  too 
foolish,  in  undertakitig  to  examine  mattisrs  of 
state,  to  which  we  are  not  bom  Now,  my  lord, 
I  come  to  our  book-cases,  by  which  it  appears 
what  our  king  may  do,  and  nothing  can  be  said 
against  it,  but  he  will  not  do  it;  the  king  may 
patdon  ail  traitors  and  felons,  and  if  he  should 
do  it,  may  not  the  subjects  say.  If  the  king  do 
this,  the  bad  will  overcome  the  good?  But 
shall  any  say.  The  kine;  cannot  do  this  ?  No, 
we  may  only  say,  He  will  not  do  this. 

The  king  may  exempt  men  from  the  office  of 
SheriBT,  is  not  this  inooaveoient  ?    And  may  it 


his  commitment  appeared  to  be  *  per  speciaia 
'  mandatum  domiui  regis/  but  it  was  also  pro- 
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posed  to  be  *  pro  pace  et  suspicione  felon ie  ;* 
and  the  signification  of  the  command  was  girea 
by  Mr.  Pc>ck  of  ChfllbrdVInn  :  but  there  tiie 
warrant  shews  the  cause  of  the  coroipitment 
was  for  the  peace  and  suspicion  of  felony,  and 
therefore  he  wa«  bailed. 

The  next  was  in  40  Eliz.  Wendon's  case ; 
but,  my  lord,  that  commicment  was  out  of  the 
8tar-Cnamber  by  an  ordinary  course;  then 
they  cited  8  Jac.  Thomas  Cesar's  case ;  be  in- 
deed was  committed  by  '  speciale  mandatum 

*  domini  regis,'  and  brought  bis  Habeas  Corpus, 
but  the  Roll  saith  *  remititur :'  and  is  that  a 
warrant  for  them  to  say  that'he  was  delivered  ? 

•  Then  sirTho.  Vernon's  case  was  cited ;  and, 
iny  lord,  when  we  looked  into  tlie  Records',  we 
•iuund  that  he  was  committed  for  suspicion  of 
treason ;  and  he  was  tried  tor  it  and  dischari^ed. 

Tlie  next  precedent  was  sir  Tho.  Monson's 
case ;  I  wonder  that  they  did  cite  that,  for  he 
was  committed  by  the  lords  of  the  council  in- 
deed; but  the  ground  of  it  was  suspicion  of  the 
death  of  sir  Tho.  Overbury,  and  he  was  dis- 
charged Ugain  by  the  lords  of  the  council. 
Certainly  if  they  bad  known  this,  they  would 
not  have  named  this  as  a  precedent. 

The  next  was  Reynor's  case ;  he,  my  lord, 
was  one  of  the  Gun-Powder-Treason,  and  yet 
there  was  f^  warrant  to  discharge  him  too.  And 
tbereCbre  what  these  precedents  are,  I  shall 
Bttbmit  to  your  lordship :  I  must  confess,  when 
they  are  cited  together,  they  make  a  great 
noise;  but  when  they  are  examined  leTerally, 
they  prove  nothing. 

My  lord,  there  is  one  more  precedent  that 
was  cited  here  before  your  lordship,  and  I  h<fpe 
that  one  shall  be  as  none.  It  was  mentioned 
to  be  Laurence  Brown's  Case,  SO  Eliz.  I  know 
not  what  it  is,  bot  it  is  like  to  be  of  the  same 
value  as  the  rest; '  Pro  certis  causis  eos  moven- 

*  tibus,  &c.' 

And  thus,  my  lord,  I  have  gone  through  those 

{>recedents  that  were  alledged  here  before  your 
ordship ;  and  now  I  will  come  to  those  prece- 
dents that  were  brought  to  me,  and  not  men- 
tioned here. 

The  first  |vas  John  Browning's  case,  in  SI 
H.  8.  My  lord,  these  precedents  came  not  to 
me  before  Saturday  last,  about  candle-lighting; 
and  yesterday  was  no  time  fitting  to  search  out 
precedjents,  dnd  how  could  I  then  search  for 
tills  ? 

The  next  was  William  Roger's  case,  of  the 
same  time.  But  the  cause  is  expressed  to  be 
for  suspicion  of  felony,  which  is  a  cause  within 
the  jurisdiction  of  this  court. 

Newport's  case  was  the  like,  in  4  et  5  Phil, 
et  Mar.  and  so  was  Thomas  Laurence's  case, 
9  Eliz.  and  £dw.  Harcourt's  case,  5  Eliz.  which 
was  for  suspicion  of  felony.  R.  Beckwtth  and 
not  Bartwiih,  as  was  cited,  for  tliey  have  mis- 
tuken  both  names  and«natters,  nas  committed 
'  per  speciale  mandatum  domini  regis;'  and 
the  Record  saith.  he  was  biviied.  But  it  was 
by  reason  of  a  letter  from  the  lords  of  the 
council. 

The  cause  of  Peter  Man's  commitment  in  ihe 


4  and  5  of  Philip  and  Mary,  appears  to  be  for 
suspicion  of  felony  and  robbery. 

For  Reynor's  case,  it  is  the  same  with  Beck* 
with,  and  were  both  for  one  tiling. 

In  the  8  Hen.  7  one  Roger  Cherry  was  com- 
mitted '  per  mandatum  domini  regis,'  and  it 
was  f<)r  a  criminal  case ;  and  he  was  aftei-wards 
indicted  and  acquitted  and  delivered.  And 
there  is  another  precedent  thereof,  that  saith, 
he  was  aflerwards  arraitined,  condemned,  and 
hanged;  ne  have  ti^e  Record  of  it. 

And  now,  my  loH,  I  i%ill  shew  some  prece- 
dents on  the  other  side,  where  men  have  been 
committed  by  the  commandment  of  the  king^ 
and  by  the  commandment  of  the  council,  and 
have  been  delivered  again  by  their  directions : 
and  of  this  kind  there  be  two  in  the  Tower,  that 
as  they  were  committed  by  warrant,  so  by  war- 
rants again  for  (heir  bailing  they  were  deliver- 
ed ;  the  offences  were  against  ttie  forest,  and 
for  murder. 

In  4  £.  3,  M.  4,  Edmund  de  Newport  in 
Essex  was  indicted  for  an  offence  committed 
by  him  in  the  Fore*»t.  And  M.  7.  John  Fox 
Mas  likeHise  indicted  for  an  offence  by  him  done 
in  the  Forest :  and  there  be  two  warrants  to 
bail  them. 

M.  SO.  John  Cobb  was  the  like,  and  there 
was  a  letter  from  the  king,  *  Quod  ponatur  in 
*  ballium  usque  ad  proximam  assisam.'  These 
were  offences  within  Westminster  primo,  and 
there  be  several  warrants  to  bail  them. 

The  clerk  of  this  court  hath  many  records,  by 
which  it  appeareth,  that  many  have  been  com- 
mitted by  the  command  of  the  king  and  of  the 
queen,  and  of  the  council,  and  brought  their  Ha- 
beas Corpus ;  and  the  success  was,  that  many  of 
them  were  committed  to  the  same  prisons,  and 
divers  were  committed  to  the  Inarshal  of  this 
court :  the  reason  was,  for  that  many  of  them 
were  to  appear  here,  their  causes  being  triable 
here ;  and  it  would  have  been  a  great  trouble  to 
send  them  back  s»o  far  to  prison  as  into  the  coun- 
tritrs,  and  therefore  they  were  delivered  to  the 
marshal  of  the  king's  houshold :  again,  many 
had  their  trials  in  this  court,  and  some  suiferea, 
and  some  were  delivered  by  special  command, 
as  they  were  committed  by  special  command. 
— ^The  number  of  these  of  this  nature  are  in- 
finite that  have  been  in  our  times ;  we  nave 
found  some  forty  precedents  of  men  committed 
out  of  the  Chancery,  and  by  the  high-coinmis- 
sion,  for  contempts,  and  some  by  the  baroni 
of  the  exchequer,  and  some  in  London,  Uiat 
have  been  brought  hither  by  Habeas  Corpus. 

Of  this  I  shall  observe,  that  in  the  11  Jac. 
there  was  a  private  constitution  in  London, 
made  between  the  white  bakers,  that  they 
might  live  one  by  another,  and  the  one  not  to 
invade  the  other's  liberties;  and  for  contempt 
against  this  ordinance,  some  were  committed 
to  prison ;  as  Thomas  Heaning,  and  littlepage : 
they  had  a  Habeas  Corpus,  aud  the  cause  w^s 
shewn  to  be  by  reason  of  tlie  said  constitution, 
and  thereupon  die  prisoners  were  sent  back  to 
London,  to  abide  the  order  of  the  mayor.  For, 
my  lord,  this  court  hath  been  ever  careful  not 
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to  eiamine  clie  Decrees  of  the  Chancerj,  or 
Court  of  Request!,  but  have  only  looked  wlietber 
the  cBose  returned  be  wnbin  the  jurisdictipn  of 
this  court;  nor  have  the  j  called  in  question  the 
by-laws  and  constitutions  of  London,  but  they 
scad  ihem  back  to  the  court  of  justice  that 
Gooimitceth  them. — And  hath  this  court  been 
90  careful  of  these  inferionr  courts  to  this  which 
is  the  chief?  and  when  the  king,  who  is  the 
head  of  justice,  shall  conmit  a  man,  shall  not 
they  be  as  careful  to  do  the  like  justice  to  him? 
But  when  the  king  saith  to  them.  The  commit- 
ment was  by  my  warraot  and  commandmenlf 
will  you  question  this,  and  whether  this  com- 
mitmeat  be  good  or  no  ?  I  hope  you  will  not. 
And  now,  ny  k)rd,  touching  some  Precedents 
which  have  been  taken  out  of  their  own  shew- 
ing, I  shall  make  it  ap|)ear,  that  as  they  have 
been  committed  by  the  king  or  council,  so  they 
bad  warrants  also  to  discba^  them :  and  they, 
my  lord,  are  two  ancient  records ;  the  first  is  7 
H.  7,  Rot.  6.  the  otlier,  Rot.  73.  The  first  was 
Tboflias  Brown,  he  was  committed  to  the 
Marshalsea,  <  per  mandatum  domini  regis,  et 

*  aliis  cercis  de  causis:*  and  afterwards  the  re- 
cords  say,  *  Dominus  rex  quoad  chase  relax- 

*  avit  mandatum  suum,'  and  he  was  bailed  and 
the  rest  lay  by  it. ' 

My  k)rd,  I  will  conclude;  I  could  be  infinite 
in  this  case  in  precedents,  but  enough  is  enough, 
yom-  lordship  knoweth  the  weight  of  precedents ; 
Jt  is  not  enough  to  shew  this  was  done,  but  alsu 
to  shew  the  resson  why  it  was  done.  I  wiU 
trouble  your  lordship  no  longer,  but  if  any  man 
shall  doubt  whether  that  or  any  ]>art  thereof 
be  truly  recited  which  hath  been  said  touching 
the  Records  or  Statutes,  I  can  say  no  more, 
but  that  the  Statutes  have  been  read,  and  the 
Records  are  ready  sorted  out  to  be  seen  by 
your  lordship. 

I  shall  conclude  (what  I  shall  say)  in  this 
case,  to  answer  the  fear  rather  than  the  just 
gRMind  of  them  that  say,  this  may  be  a  cause 
of  great  danger,  with  the  words  of  Bracton, 
who  spake  not  to  flatter  the  present  age ;  lib. 
1.  cap.  S,  in  the  end,  speaking  of  a  writ  for 
wrong  done  by  the  king  to  the  Subject  touch- 
ing land,  he  hath  these  words:  *  Si  judicium 
'  a  rege  testatur  (cum  breve  non  currat  contra 

*  ipsum)  locus  erat  soppiicationi  ouod  factum 
'suam  corrigat  et'emeudet,  quod  quidem  si 

*  non  teoerit,  satis  sufficit  ei  ad  poenam  quod 
'  domioum  expectet  ultorem,  nemo  quidem  de 

*  factis  sois  prasumat  dispotare,  multo  fortius 
'  coQtra  fiictum  suum  venire.' — My  lord,  I  Eng- 
lish it  not,  fi»r  I  apply  it  not,  any  mao  may 
make  use  of  it  as  be  pleaseth;  and  so  I  con- 
clude both  hr  the  point  of  exception,  and 
matrer  of  the  return,  which  I  refer  to  your  lord- 
ship*s  jodemeiit,  whether  all  in  the  return  but 
these  woras,  *  per  speciale  mandatum  domini 

*  regis,'  be  not  superfluous.  And  for  the  matter, 
whether  thine  gentlemen  be  bailable  or  not 
bailable,  I  have  shewed  your  lordship,  that  by 
the  practice  of  all  ages  they  are  not  bailable,  but 
have  been  remanded  back. 

And  therefore  I  pt«y  yovir  iQrdihip,  that 


these  gentlemen  may  be  remitted,  and  l^t  to 
go  the  right  way  for  their  delivery,  which  is  by  a 
petition  to  the  kmg.  Whether  it  be  a  Petition 
of  right  or  of  grace,  I  know  not ;  it  must  be,  I 
am  sure,  to  the  king,  from  whom  I  do  person- 
nally  understand  that  these  gentlemen  did  never 
vet  present  any  petition  to  him  that  came  to 
his  knowledge. 

X.  C.  Jusiict.  Mr.  Attorney,  thus  much  we 
must  say  to  you,  you  have  taken  a  great  deal 
of  pains,  you  having  had  so  short  a  time  to  con- 
sider of  this  case ;  it  is  a  case  of  verjr  great 
weight  and  expectation,  and  we  do  not  intend 
that  you  shall  expect  long  for  our  resolution, 
for  that  these  gent}fmen  are  in  prison,  and  de- 
sire no  doubt  to  know  where  they  must  trust ; 
I  hope  we  shall  resolve  according  to  the  rear- 
son  of  former  times,  and  according  to  our  crin- 
sciences:  but  thk  I  must  tell  you,  as  I  did 
those  that  argued,  you  must  bring  in  your  Pre- 
cedents ;  fur  though  we*  have  seen  some  of 
them,  yet  some  of  them  we  have  not  seen, 
therefore  we  desire  that  your  servants  or  your- 
selves do  attend,  and  bring  onto  as  "after  dmner 
those  precedents  you  have  mentioned  on  the 
king's  part,  for  we  intend  to  meet  this  after- 
noon, and  you  shall  have  our  Opinions  to-mor- 
row :  and  I  must  tell  vou  on  the  other  side, 
that  this  cause  being  of  such  weight,  counsel 
should  be  wary  how  they  speak  any  thing  to  in- 
veigle the  court — ^Touching  such  precedents  as 
you  ui^ed  in  some  of  them,  we  know  there  is 
something  urged  which  makes  not  for  you,  so  yoit 
have  omitted  some  material  things  to  be  shewn ; 
I  speak  it  to  this  purpose,  not  to  prejudice  the 
cause,  or  to  deliver  my  opinion,  which  becomes 
me  not,  but  to  shew,  that  counsellors  sl^ould  be 
carefiil :  and  this  I  dare  say,  there  is  matter 
in  some  of  the  precedents  themselves  thai  leads 
to  another  case,  if  they  were  entirely  cited.— 
The  Term  grows  away,  you  shall  not  be  lone 
in  expectation,  we  wilt  meet  this  afternoon,  and 
give  you  our  Opinions  to-morrow  morning. 
'  Mr.  Noye.  We  desire  that  Mr.  Attorney 
ini^  bring  the  precednits  of  34  Elfz.  with  him. 
Mr.  Attorney.  I  will  shew  you  any  thin^; 
bat,  my  lord,  I  shall  be  bold  to  claim  the  pri- 
vilcse  of  my  place,  as  the  king's  counsel ;  wbei^ 
the  king's  Attorney  has  spoken,  there  ought  to 
be  no  argumenU  after  that;  but  if  you  ask  to 
see  any  thing,  you  shall  have  it. 

L,  C.  Jtutke,     It  is  that  we  aim  at,  that 
truth  and  right  may  appear,  and  not  to  satisfy 
the  one  or  the  other  part ;  but  it  is  not  desired  « 
to  make  use  of  it  by  way  of  reply,  but  for  sa* 
tisfaction  only. 

Serj.  BramttOH,  My.  lord,  for  the  precedenU 
I  cited,  I  did  think  they  should  have  been^ 
brought  and  read  in  the  court,  that  your  lord* 
ship  might  see  them. 

i.  C.  Justice.  You  shalf  need  no  apoh^, 
the  Records  and  Precedents  shall  be  brought  to 
the  court,  and  read  openly,  for  the  court  will  not 
wrong  you,  and  you  shall  see  the  difierence  be^ 
tween  them,  and  your  relutioif  of  them;  nor 
you  must  not  throng  us  with  your  written  ve- 
rities. 
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Oil  Thursday  the  28th  of  NoTember,  Mi- 
chaelis,  3- Carol!  Regis>  Chief-Justice  Ilyde, 
Justice  Doderidge,  Justice  Jones,  and  Justice 
Whitiock  on  the  bench  :  Sir  John  Corbet,  sir 
Walter  Earl,,  sir  John  Ileveningham,  and  sir 
Edmund  Hampden  at  the  bar. 

X.  C.  Justice.  I  am  sure  you  here  expect 
the  resolution  of  the  whole  Court,as  accordingly 
yesterday  we  told  you  you  should  have.  This 
IS  a, case  of  very  great  weight  and  great  expect- 
ation, and  it  had-  been  fit  "we.  shoiUd  have  used 
more  solemn  arguments  of  it  than  now  for  the 
sliortaess^  of  the  time  we  can  do ;  for  you  bavfe 
been  lopg  in  prison,  and  \t  is  fit  you  should 
know  whereunto  you  should  trust :  I  am  sure 
you  expect  justice  from  hence,  and  God  forbid 
we  shoi^ld  sit  here  but  to  do  justice  to  all  men 
according  to  our  best  skill  and  knowledge,  for 
it  is  our  oati>s  and  duties  so  to  do,  and  I  am 
sure  there  is  nothing  else  expected  of  us.  We 
are  sworn  (o  maintain  all  Prerogati?es  of  the 
king,  that  is  one  branch  of  our  oath ;  and  we 
4ure  likewise  ^wom  to  adinniister  justice  equally 
to  all  people. 

We  cannot^I  tell  you,^  deliver  in  solenm  Ai^ 
guments,  and  give  the  Judgments  of  every  one 
of  us  touching  this  case,  as  the  weight  thereof 
requireth;  but  we  have  met  together,  and  we 
have  duly  and  seriously  considered  of  it,  and  of 
aU  that  which  has  been  spoken  of  ^n  either  side, 
and  we  are  grown  to  a  Resolution,  and  my  bro- 
thers have  enjoined  me  to  deliver  to  you  the  re- 
solution of  the  whole  court;    and  therefore, 

though  it  be  delivered  by  my  mouth,  it  is  the  re- 
solution of  us  all :  I  hope  I  shall  not  mistake 

any  thing  of  their  intention  in  my  delivery ; 
.but  if  I  do,,  they  sit  here  by  me,,  and  I  shall  not 

take  it  ill  if  they  right  me.    Therefore  I  must 

tell  you,  there  hath  been  many  points  learnedly 
argued  at  the  bar,  which  we  shall  not  touch,  or 

give  our  resolution  upon,  but  bend  ourselves  to 

the  point  in  judgment  here. 

.    Tnese  three  Statutes,  as  for  example,  the 

iStatute  of  Magna  Charta,  ^5  E.  3,  and  36  E. 

3,  and  the  Statute  of  Wesmioster  phmo,  and 

divers  other  statutes  that  have  been  alledged, 

and  particularly  disputed  of,  .we  all  acknow- 
ledge nnd  resolve,  that  they  are  good  la«ss,  and 

that  tliey  be  in  force :  but  the  iuterpretatioa  of 

them  at  tliis  time  belongs  not  to  us,  for  we  are 

driven  to  another  point ;  and  though  the  mean- 
ing of  them  belongs  to  the  one  way  or  the 

other,  yet  our  judgment  must  be  the  same ;  for 

that  which  is  now  to  *be  judged  by  us  is  this, 

Whether  one  Chat  is  committed  by  the  king's 

authority,  and  no  cause  declared  of  his  com> 

luitment,  n^ecording  as  here  it  is  upon  this  re^ 

turn,  whether  we  oOeht  to  deliver  him  by  bail, 

or  to  remand  him  back  again  f  Wherem  you 

raubt  know  this  which  your  4:ounsel  will  tell 

you,  we  can  take  notice  only  of  this  return  ; 

and  when  the  case  appears  to  come  to  us  no 

otherwise   than    by    the   return,   we  are   not 

bound  to  exauMiie  the  truth  of  the  return,  but 

the  buthciency  of  it,  for  there  is  a  ^reat  diflfer- 

ence  helween  tlie  sufficiency  and  the  truth. 


We  caDoot  judee  upon  ruihours  nor  reports, 
but  upon  that  which  is  before  us  on  record ; 
and.rtierefore  the  Return  is  examinable  by  us, 
whether  it  be  sufficient,  or  not. 

The  Exceptions  which  have  been  taken  to 
this  Keturn  were  two :  the  one  for  the  Fonn, 
the  other  for  tlie  Substance. 
*  For  the  Form,  whether  it  be  formally  re- 
turned or  no,  for  it  b  not  returned,  as  it  is  said, 
positively  and  absolutely,  that  they  were  com- 
mitted by  the  king,  but  as  it  appears  by  a  wai^ 
rant  from  the  lords  of  the  council,  and  then 
there  seems  to  be  a  contradiction  in  the  re- 
turn.—- For  first  it  saithy  they  were  committed 
by  the  king's  command,  and  afterwards  it  ai* 
ledgeth  it  to  be  by  a  warrant  of  the  lords  of  the 
council,  and  so  it  is  repugnant. 

Now  we  conceivcthat  this  is  a  positive  and 
an  absolute  Return,  and  so  the  reason  is,  that 
he  first  returns  that  they  are  detained  by  the 
special  command  of  the  king,  and  if  he  had 
ceased  there  it  bad  been  positive ;  now  there 
follows,  thai  this  was  si^ined  to  them  by  the 
lords  of  the  council.  This  is  returned,  to  ascer- 
tain the  court  that  he  returned  the  cause  truly, 
nnd  to  shew  us  that  we  should  not  doubt  the 
verify  of  this  return';  and  not  to  shew  to  us 
that  he  hath  no  knowledge  of  the  cause  but  by 
the  si^ification  of  the  lords  of  the  council : 
according  to  that  Case  of  the  bishop  of  Nor- 
wich, touching  the  Excommunication,  he  must 
testify  his  owu  knowledee,  and  not '  conduetur 
'  in  arcfaivis  :'  so  a  Sheriff  must  not  return 
<  quod  mandavi  ball^  &c.  and  he  gives  this  an- 
swer, unless  it  be  a  bailiff  of  a  liberty  that  hath 
return  of  writs. 

.  And  so  here  if  the  Warden  of  the  Fleet  had 
returned,  tliat  the  lords  of  the  council  had  sig- 
nified'unto  him  that  his  prisoner  was  detained 
by  the  king's  coinmandment,  that  had  been 
sufficient:  bnt  when  he  returns  positively  at 
the  first,  that  it  is  done  by  the  king's  direction, 
he  shews  afterwards  that  which  should  make 
it  appear  tliat  he  deals  not  falsdy;  whick 
miglu  have' been  omitted,  but  being  mentioned 
that  that  is  the  scope  of  it,  and  not  otherwise, 
the  return  is  good  and  positive. 

Now  then  to  the  other  Objections,  because 
he  speaks  nothing  of  the  caption  why  they  were 
taken,  you  know  it  is  the  usual  return  of  all 
officers  to  answer  the  point  in  question ;  there 
is  not  one  word  in  the  Writ  that  demands  the 
cause  why  they  were  taken,  but  why  they  are 
detained  :  so  that  the  pokit  in  the  writ  is  sufi^- 
cient)^  answered;  for  tihoagh  sometimes  it  is 
necessary  that  the  cause  of  the  caption  should 
be  certified,  yet  sometimes  it  is  superfluoas : 
but  in  our  case  the-  cause  of  the  detentibn  is 
sufficiently  answered,  which  is  -the  demand  oT 
the  nrit,  audtherefope  we  resolve  that  the  form 
of  this  rc'tuni  is  good.  The  next  thing  is  the 
main  point  in  law,  whether  the  substance  or 
matter  of  the  return  be  good  or  no,  wherein 
the  ^nl)stance  is  this,  he  doth  certify  that  they 
are  detained  in  prison  hy  the  special  command 
of  the  king ;  and  whether  tlus  he  good  in  law 
or  no,  that  is  the  question. 
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To  ihU  purpose,  if  you  remember  this  point,! 
say  yoa  did  not  cite  any  Book  or  Case  in  print, 
bat  many  precedents,  which,  I  confess,  are  so 
strong  as  any  Book-cases,  for  Book-cases,  I  con- 
fess, are  taken  and  selected  pot  pf  the  llecords 
and  UesolutioQs  of  Judges,  and  that  is  itwhich  is 
in  our  books,  thoush  they  be  not  so  obvious  for 
every  eye>  but  are  round  out  by  pains  and  dili- 
gent search,  and  being  produced,  are  of  the 
same  and  equal  authority  with  our  Book-rases ; 
but  this  must  be  when  Records  are  brought 
fiuthfiillT  and  entirely,  so  that  the  court  may 
'judge  of  them. 

Mow  the  Precedents,  you  urged  tliem  to  be 
so  manyj  and  so  fulljrto  the  point,  that  we  may 
thereby  see  that  it  is  good  to  hear  what  can 
be  said  on  both  sides,  and  for  to  hear  all,  and 
Tieiv  the  Records  themselves;  and  therefore 
we  required  you  to  bring  the  Records  to  us, 
and  you  did  so,  and  you  brought  us  more_than 
you  mentioned  here;  and  we  have  perused 
them  all,  that  thereby  we  might  see  whether 
the  court  be  faithfully  dealt  withal  or  no  ;  for 
ihough  counsellors  may  ui^  a  book  for  tlieir 
own  advantage,  yet  it  js  the  duty  of  the  court 
to  see  and  distinguish  of  their  allegations  as  the 
truth  may  i^ipear. 

This  1  tuld  you  yesterday,  when  I  told  yon 
your  Precedents  warranted  not  so  much  as  you 
urged  tbem  for;  for  if  you  remember,  you  urged 
some  precedents  to  be,  that  where  men  were 
conunitted  by  tiie  king,  or  by  the  lords  of  the 
conncilf  and  no  cause  expressed  why  they  were 
committed,  tliey  were  delivered. — ^Tbis  is  in 
effect  our  case,  if  the  precedents  atiirm  that 
when  a  oma  is  committed  by  the  king's  com- 
mand, and  no  just  cause  is  shewn,  that  upon 
such  a  general  return  the  party  shall  ipio  facto 
be  delivered ;  for  if  the  return  be  not  amended, 
then  be  shall  be  discharged. — For  although 
men  come  with  prepared  minds,  yet  the  pre- 
paration of  every  mairs  heart  oujiht  to  submit 
to  the  truth,  audby  the  precedents,  you  shall 
see  if  it  be  so  as  you  have  alleged  ;  hut  this  I 
dare  affirm,  that  no  one  of  the  Records  that 
you  have  cited,  doth  mforce  what  you  have 
concluded  out  of  them,  no  not  one ;  and  there- 
fore as  you  have  cited  Records  and  Precedents, 
Precedents  shall  judge  this  case. 

I  will  shew  you  how  they  differ  from  the  Re- 
cords: you  have  concluded,  when  the  king 
hath  committed  one,  and  ezpresseth  not  the 
cause,  the  court  hath  delivered  the  party ;  but 
you  shall  see  the  contrary  concluded  in  every 
case  that  you  have  pot :  where  tlie  cause  of 
the  commitment  hath  been  expressed,  there  the 
party  Imth  been  delivered  by  the  court,  if  the 
case  so  required ;  hut  where  there  hath  been 
no  cause  expressed,  they  have  ever  been  re- 
manded ;  or  if  they  have  been  delivered,  they 
have  been  delivered  by  the  king's  direction,  or 
by  the  lords  of  the  council :  if  this  fall  now  in 
proof,  you  see  you  have  gathered  fair  conclu- 
sions out  of  the  Records ;  and  that  you  may 
see  that  this  is  so,  I  have  brought  the  Records 
with  me  of  your  own  propounding,  and  I  will 
P>  through  them  from  point  to  poiat|  and  then 
judge  yooiBelves  of  the  case. 


It  is  not  material  >vbether  I  call  for  them  in 
that  order  as  you  produced  them  or  no,  and 
therefore  I  will  take  them  as  they  are,  iii^i^t  or 
last  in  the  kind's  reien.  They  are  in  number 
many,  in  the  time  of  H.  7,  H.  8,  Mary,  Eliz. 
and  king  James's  time. 

i  will  shew  you  sir  Thomas  Monsoo*s  Case 
in  14  Jac.  which  was  in  all  our  memories. 

I  will  begin  with  Hill.  8  H.  7,  R.  Cherry's 
Case;  you  vouched  it  to  this  purpose,  That 
Cherry  being  committed  by  the  mayor  of  Wind- 
sor, was  brought  hither  by  a  Habeas  Corpus, 
and  the  mayor  returns  that  he  was  committed 
*  per  mandatum  domini  regis,'  and  that  there- 
upon he  was  delivered;  but  you  shall  find  by 
the  Record,  that  he  was  committed  by. the 
mayor  at  the  suit  of  the  king  for  felony,  for 
which  he  w^as  afterwards  indicted,  brought  to 
trial,  and  then  discharged.  (Vide  this  Record 
in  Mr.-Selden*s  Argument  in  tlie  parliament, 
3  &  4  Car.  Itegis,  and  so  all  the  rest  pottca.) 

The  next  was  19  H.  7,  Urewick's  Case ;  and 
you  say  he  was  brought  hither  by  the  Warden 
of  the  Fleet,  who,  «s  you  said,  returned  that  he  . 
was  committed  '  per  mandatum  domini  regis,' 
and  you  said  be  was  discharged,  but  he  was 
hailed  upon  the  Lord's  Letter,  and  brought  hi- 
tlier  to  record  his  return,  for  he  was  bound  to 
appear  here,  and  then  be  was  discharged ;  but 
that  was  the  cause  of  his  bringing  hither.  (Vide 
the  Records  as  aibresaid.) 

The  next  was  Hugh  Pain's  Case,  islQX  H.  7, 
and  that  you  urged  thus.:  You  say  that  he  was 
brought  hither  by  a  U.  Corpus  by  the  Warden 
of  the  Fleer,  who  returned  that  he  was  com* 
mitted  by  the  king's  council,  and  he  was 
hailed  :  now,  we  find  that  he  was  committed 
by  them  for  suspicion  of  felony ;  and  that 
cause  was  declared,  and  he  was  bailed :  so  that 
you  see  there  was  a  cause  expressed.  (Vide  the 
Records  aforesaid.) 

The  next  is  2'  U.  8,  Thomas  Beckley,  and 
Robert  Harrison's  Case ;  these  you  said  were 
brought  in  hitlier  by  George,  earl  of  Shrews- 
bury, and  I'homas  earl  of  Surry ;  and  the  re- 
turn was,  that  ihey  ^vere  committed  by  the 
command  of  H.  7,  and  that  they  were  hailed  ; 
but  you  shall  find  that  they  were  committed 
for  suspicion  of  felony;  and  that  Harrison 
was  committed  by  H.  7,  hut  it  was  fur  Homi- 
cide upon  the  sea,  and  so  the  cause  is  express- 
ed^ and  afterwiuds  he  was  bailed.  The  next 
was  in  22  H.  8,  John  Parker's  Case  :  you  urged 
it  to  thb  purpose,  That  he  was  brought  hitlier 
by  a  H.  Corpus  by  the  sheriflb  of  Lt>ndon,  and 
tliey  you  said  returned,  that  he  was  committed 
'  per  speeiale  mandatum  domini  regis  nuncia->- 
'  turn,'  &c.  by  Robert  Peck,  &c.  The  cause 
why  you  ui^ed  this  was  two-fold  ;  1.  That  he 
was  committed  by  the  king's  command,  and 
yet  he  was  bailee!:  2dly,  That  he  was  com- 
mitted *  per  mandatum  domini  regis  nunciatV 
per  such  a  one:  but  you  shall  find  by  the  Re- 
cord that  he  was  committed  for  the  security  of 
tlie  peace,  and  fur  suspicion  of  felony,  and. 
that  was  the  cause  for  which  he  was  bailed,  for 
he  is  bailable  by  law  when  such  a  hnnat  ap- 
,  pears.    (Vide  the  Record  as  afores^d). 
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Go  on  to  the  next,  and  that  i»  Peter  Man  V 
Case,  in  tbe  3  and  4  Pliii.  and  Mnrj;  700 
vrgcid  that  to  this  purpose,  you  say,  that  he 
was  brought  by  tlie  Keeper  of  the  Gate-house, 
'and  you  tav,  that  he  returned,  that  he  was 
committed  by  tbe  command  of  the  king  and 
queen's  council,  and  thereupon  he  was  bailed  ; 
but  ^ou  shall  find  thiu  he  was  committed  for 
suspicion  of  felony  and  robbery,  and  thereupon 
be  was  bailed. 

The  next  is  in  the  4  and  5  Phil,  et  Mar.  Ed- 
ward Newport's  Case ;  you  said  that  the  Con- 
stable of  tbe  Tower  brought  biro  hither,  and 
returned  that  he  was  committed  by  tbe  council 
<df  the  king  and  oueen,  and  that  he  was  bailed : 
I  but  you  see  by  fene  Records,  that  be  was  com- 
mitted for  sespicion  of  coining,  which  is  baila- 
ble only  in  tms  court,  and  thmfore  it  was  re- 
iDOved  hither.  Yet  this  I  must^ell  you,  that  it 
is  true,  in  one  Record  it  appears  not  but  as 
jou  have  cited  it ;  but  you  may  see  how  it  is 
'  supplied  by  anotbsr  record,  and  the  cause,  and 
lie  wai  delivered  by  a  proclamation.  (Vide 
both  Records  in  Mr.  Selden's  Argument). 

Doderidge,  He  could  not  be  delivered  by 
proclamation,  unless  it  was  for  a  criminal  cause. 

L.  C.  J.  (Uyde).  Observe  another  thing  in 
tbe  Book,  he  is  brought  hither  by  the  special 
command  of  the  council :  so  that  although  it 
appears  not  in  the  record,  yet  if  the  king  or 
lords  mean  to  have  him  tried  for  his  life,  he  is 
brought  hither.  Tlien  you  pited  Robert  Con- 
stables case,  9  £liz.  and  you  said  he  was 
brought  hither  by  the  IJeutenant  of  the  Tower, 
who  returned  thiat  he  was  committed  by  the 
lords  of  the  council,  and  thereupon  he  was 
bailed ;  but  you  shall  find  that  he  came  hither 
to  plead*  his  pardon,'  and  he  was  pardoned. 
(Vide  the  Record  «s  aforesaid^. 

Thomas  Lawrence's  Case  in  9  Eliz.  is  the 
same  with  Constable's,  for  it  appears  that  he 
was  brought  hither  to  pleikd  his  pardon,  and  be 
was  pardoned,  and  that  was-  tbe  cause  he  was 
brought  hither. 

The  next  wns  in  tlie  31  Eliz.  John  Brown- 
ing's Case ;  it  is  true  he  was  committed  by  the 
lords  of  the  council,  and  be  was  brought  by  a 
H.  Corpus  to  the  chamber  of  sir  Christ.  Wray, 
chief  justice,  and  he  was  there  bailed. 

The'  next  was  33  Eliz.  Wm.  Rogers ;  and 
he,  you  said,  was  brought  hither  by  the  Keeper 
of  the  Gate-house,  who  returned,  that  he  wtis 
committed  to  him  by  the  lords  of  the  council, 
yet  there  was  a  cause  expressed,  and  that  was 
for  suspicion  ofcoifting  of  money. 

The  next  was. in  39  Eliz.  Laurence  Broome ; 
Tou  say  that  he  was  brought  hither  by  tlie 
keeper  of  the  Gate-house,  who  returned,  that 
he  was  committed  for  divers  causes,  moving  the 
lords  of  the  council,  and  thereupon  he  was  de^ 
livered;  but  the  Record  is,  that  the  return 
also  was  for  suspicion  of  treason ;  and  aldiough 
the  suspicion  or  treason  appears  not  in  one  Re- 
cord, yet  there  is  another  for  it.  Here  vou  see 
tbe  cause  of  his  commitment,  and  that  he  was 
.  bailed,  bui  it  was  by  the  king's  command, 
««^  Qet.  Mkkaelii,    (Vide  the  Record).— 


I  blKme  not  you  that  ate  of  counsel  with  these 
gentlemen  for  urging  this  Record,  for  this  caus» 
IS  not  expressed  in  your  Record,  but  that  he 
was  committed  by  tiie  command  of  tbe  coun- 
cil only ;  but  he  was  committed  for  suspicion 
of  felony  with  sir  Thomas  Smith.  (Vide  the 
Recond). 

The  next  is  in  40  Eliz.  Edward  Harcourt'a 
case,  and  Thomas  Wenden's  case ;  I  bring 
them  together,  because  they  are  both  in  one 
year.  In  the  40  of  Eliz.  Harcourt,  you  say,  was 
committed  to  the  Gate-house  by  tbe  loiils  of  ^ 
the  council ;  and  the  return  was,  that  he  was  ' 
committed  by  them,  '  Certis  de  causis  ipsos 
*  moventibus  igootis,'  and  he  was  bailed.— > 
Here  is  another  in  tbe  same  time  committed  to 
the  same  prison  by  the  lords  in  tbe  Star-cham- 
ber, it  was  lliomas  Wenden's  case ;  and  he, 
you  say,  was  committed  by  them,  '  certis  de 
'  causis,'  (as  the  other  was)  and  that  he  was 
bailed  ;  but  you  shall  find  in  the  margin  of  the 
Roll,  '  Traditar  in  ball'  ex  as^nsu  concilii  do- 
'  minse  reginse ;'  and  that  was  the  relation  of 
tbe  queen^  Attorney,  so  that  you  see  how  the 
precedent  fits  you. 

The  next  are  two  more  commitments  to  the 
Gate-house,  Beckwith  and  Reyner;  ther^^oa 
said,  were  committed  to  the  Gate-house, 
brought  their  II.  Corpus,  and  the  Keeper  of 
the  Uate-house  returned,  chat  they  were  com- 
mitted hj  virtue  of  a  warrant  from  the  abp.  of 
Canterbury*  Henry  earl  of  Northampton,  lord 
warden  of  the  Cinque  Ports,  and  others  of  the 
privy-council ;  reqtiiring  the  said  Keeper  to  re- 
ceive the  said  BeckwiHi  and  Reyner  into  his 
charge,  until  they  sliould  have  further  order 
firom  them  in  that  behalf;  and  you  say  tliey 
were  bailed.  (Vide  the  Record  in  Mr.  Selden 
aforesaid). — ^Now  you  shall  see  the  direction  tu 
bail  him ;  he  was  bailed  by  the  direction  from 
the  lords  of  the  council,  as  appears  by  their 
letter.     (Vide  as  aforesaid). 

Now  we'come  to  Csesar's  Case,  in  6  Jacobi ;  . 
you  urged  that  to  this  purpose :  yon  say  he  was 
committed  to  the  Marshalsea,  who  upon  a  H. 
Corpus  returned,  that  he  was  committed  *  per 
'  speciale  mandatum  domini  regis,'  and  you 
say,  because  tbe  return  was  so  general,  the 
rule  of  the  court  was,  that  it  should  be  amend* 
ed,  or  else  he  should  be  discharged.  I  will 
open  to  you  what  the  reason  of  that  rule  was, 
for  that  notice  was  uken,  that  the  Keeper  of 
the  prison  had  used  a  false  return,  and  had 
usurped  the  name  of  the  king ;  I  know  not 
how,  but  the  commitment  was  not  by  the  king's 
command ;  and  that  was  the  cause  that  he  had 
a  dny  given  him  to  amend  his  return,  but  his 
body  wus  remanded  to  prison,  as  vou  shall  see 
by  the  Record.    (Vide  the  Recorcl,  Ike), 

The  last  precedent  that  you  used,  was  that 
of  sir  Tho.  iMonson  ;  and  that  was  so  notori* 
ous,  and  so  late,  that  I  marvel  that  was  ofiitred 
nt  all,  it  made  me  jealous  of  all  the' rest,  that 
was  so  notorious;  and  now  I  have  omitted 
none  you  brought  me.  (Vide  the  Record.) — 
By  this  Record  you  may  see  that  he  was  com* 
mitted'by  diven  lords  of  the  oomicil;  and  it 
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was  for  the  sasincioa  of  the  death  of  sir  Tho. 
Oferbury ;  and  it  is  notorioasly  known,  that  be 
iras  broiisht  hither  to  plead  bb  pardon. 

1  will  not  tell  job  that  jou  read  all  these 
utcedents,  for  jou  read  none,  but' urged  them 
here  before  us ;  but  we  required  yoo  to  bring 
tfaem  to  us,  and  thaj  were  brought  to  os,  Mr. 
Corbet  brought  them  all  but  one,  and  that  Mr. 
Noje  bioaght,  it  was  in  the  129  U.  8,  Parker's 
Case;  and  one  Mr.  Holbom,  a  man  whose 
iaoe  I  never  saw  before,  nor  is  he  now  in  mine 
fte,  did  jeiterday  bring  us  otte  precedent  to 
(hispiirpose;  and  it  was  sir  John  Brocket's 
Caie  in  1  Jac.  he  was  committed  to  the  Gate- 
iKMise,  tad  upon  a  Habeas  Corpus,  the  Keeper 
ntureed  that  '  Comnliss'  fuit  per  warrantum 
'domiaorttm  de  privat'  eodcilio,  cujus  tenor 
*  sequitor  in  hssc  Terba,'  yiz.  <  To  the  Keeper 
'of  the  Oateliouse/  &c.  (Vide  Mr.  Sel- 
deo'i  precedents ;  but  see  upon  what  sround 
he  was  bailed,  it  was  a  special  command  of  the 
Ms  of  tbe  oounciL     Vide  tlie  Record). 

These  are  all  tbe  Records  and  Precedents 
that  TOtt  ministered  unto  us  in  your  Argument, 
and  that  were  delivered  unto  us,  for  I  have 
dealt  faithfully  with  yon  ;  and  now  yoo  have 
seen  them  in  the  cases,  I  would  have  any  man 
judge  of  the  conclosion  which  yoo  made  the 
last  day,  that  when  a  man  is  committed,  and 
the  case  not  known,  but  it  is  certified  to  be  by 
die  king's  jqiecial  commandment^  and  the  Ha- 
beas Corpus  is  procured  by  yourselves  and 
speeded  by  the  king,  that  we  can  discharge  or 
bail  them. 

Then  the  Precedents  are  all  against  you  every 
ese  of  them,  and  what  shall  guide  our  judjE- 
ments,  smce  there  is  nothing  alledged  in  tliis 
case  but  precedents?  That  if  no  cause  of  the 
commitment  be  expressed,  it  is  to  be  presumed 
to  be  for  matter  of  state^  which  we  cannot  take 
notice  of;  you  see  we  find  none,  no  not  one, 
tltat  bath  been  delivered  by  bail  in  the  like 
cases,  bat  by  tbe  hand  of  the  king  or  his 
direction. 

If  we  should  cease  here,  you  see  you  have 
diewn  nothing  to  satisfy  us,  and  We  know  that 
yon  that  be  of  dieir  counsel,  will  satisfy  your 
clients  therein.  But  you  shall  see  that  we 
have  uken  a  little  pains  in  this  ense,  and  we 
will  shew  yon  some  Precedents  on  the  other 
side;  and  I  believe  there  be 300  of  this  nature, 
that  may  be  cited  to  this  purpose.  I  shall  go 
retrogade,  and  go  back  wands  in  citing  the  years 
ofthe  precedents  that  I  shall  mention. 

I  will  begin  with  7  U.  8,  Edward  Page,  he 
was  brought  hither  by  the  Steward  of  the  Mar- 
shalsea,  wbo  returned  that  he  was  committed 
'per  mandatum  domini  regis,*  ani  he  was 
remitted,  so  that  he  was  not  delivered  upon' 
tbis  general  return,  but  he  was  remanded.   , 

Tbe  neat  was  IS  H.  7,  there  you  shall  see  a 
^cedent  wlicre  one  was  committed,  his  name 
was  Thomas  Yew,  be  was  committed  for  felony, 
and  also  '  per  mandatum  domini  regis,'  and 
die  king's  Attorney  came  hither  and  released 
the  kii^s  oonumndy  and  thereupon  he  was 
[bailed. 


Mr,  Noye.    It  is  all  one  with  Parker's  case. 

jL.  C.  J.  No ;  for  here  were  two  causes  of 
the  comiiiitmeni,  Hobart  was  then  the  king's 
Attorney,  and  he  signified  in  open  court  that 
he  was  discharged  by  the  king's  command,  and 
*  Postea  traditur  in  ha\V  pro  suspicione  feloniae/ 

The  next  was  Hun<phrey  Broch,9  H.  7,  &ot. 
14.  you  shall  find  it  much  to  that  purpose  as 
tlie  other  was  before ;  he  was  imprisoned  for 
an  outlawry,  and  by  the  commandment  of  the 
king  also,  and  after  that  the  release  of  the 
kind's  commandment  was  certified  to  the  chi^f- 
justice,  he  was  thereupon  discharged.  (Vide 
the  Record). 

The  next  is  7  H.  7,  Thomas  Brown,  John 
Rawlings,  Robert  Sherman  and  others,  weie 
committed  '  i>er  mandatum  domini  regis,'  and 
for  felony,  outlawry,  and  other  causes,  as  ap- 

{)ears  by  the  Records,  and  after  the  kmg  re- 
easeth  his  commandment,  and  that  the  out- 
lawry should  be  reversed,  and  for  the  felony  he 
was  bailed.    (Vide  the  Record). 

'  So  that  you  may  see  the  offences  mentioned 
in  the  Warrant  for  the  commitment  were  tria- 
ble here,  and  when  the  king  releases  his  com- 
mandment they  were  bailed  for  the  rest,  but 
they  ^at  were  committed  by  the  command- 
ment ofthe  king  were  rdeased  by  the  king. 

In  7  H.  7,  the  cases  pf  Wm.  fiar^olomew, 
Henry  Carre,  William  Chase,  and  others,  is  to 
the  same  effect,  by  all  which  you  may  see,  that 
when  the  king  releaseth  his  commandment, 
they  were  bail^  for  the  rest,  and  as  they  were 
conunitted  by  the  king's  commandment,  so 
they  were  released  by  the  king's  command. 

Now  here  I  shall  trouble  you  with  no  more 
Precedents,  and  you  see  your  own  what  conclu- 
sion they  produce.  And  as  to  those  strong  ^ 
precedents  alledeed  on  the  other  side,  we  are 
not  wiser  than  they  that  went  before  us  ;  and 
the  common  custom  of  the  law  b,  the  Conoroon 
Law  of  the  land,  and  that  hath  been  the  con- 
tinual common  custom  of  the  law,  to  which  we 
are  to  submit,  for  we  come  not  to  change  the 
law,  but  to  submit  to  it. 

We  have  looked  upon  that  precedent  that 
was  mentioned  by  Mr.  Attorney ;  the  reso- 
lution of  all  the  Judges  of  England,  in  34  Kliz. 
We  have  considered  of  the  time,  and  I  think 
there  were  not  before,  nor  have  been  since^ 
mofb  upright  Judges  than  they  were,  Wray  was 
one,  and  Andf^rson  another:  in  Easter  term 
this  was  certified  under  the  hands  of  all  the 
Judges  of  England,  and  Barons  of  the  Exche* 
quer,  in  a  duplicate,  whereof  the  one  was  deli- 
vered to  the  Lord-i'hancellor,  and  the  other  to 
the  Lord-Treasurer,  to  be  delivered  to  the 
queen.  We  have  compared  our  copies^  not 
taking  them  the  one  from  the  other,  but  bring- 
ing them  ;  we  have  long  had  them  by  us  toge- 
ther, and  they  all  agree  word  for  word  ;  and 
that  which  Mr.  Attorney  said,  he  had  out  of 
Judge  Anderson'^  Book,  and  it  is  to  this  pui^ 
pose,  to  omit  other  things,  tliat  if  a  man  be 
committed  by  the  commandment  of  the  kin^, 
he  is  not  to  be  delivered  by  a  Habeas  Corpus 
in  this  court,  for  we  know  not  the  cause  of  the 
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commitment.  (Vide  the  latter  end  of  the  firet 
part  of  Mr.' Seidell's  argument,  as  aforesaid), 

3at  the  question  now  is,  Whether  we  may 
deliver  this  gentleman  or  not?  Ymi  see  what 
hath  been  the  practice  in  all  the  kings  times 
heretofore,  and  your^  otvn  Records  ;  and  this 
resolution  of  all  the  Judges  teacheth  us,  and 
what  can  we  do  but  walk  in  the  steps  of  our 
forefathers  ?  If  you  ask  me  \^hich  uay  yuu 
should  be  delivered,  we  shall  tell  you,  we  must 
not  counsel  j^ou. 

Mr.  Attorney  hath  told  you  that  the  king 
ha(h  done  it,  and  we  iru(>t  him  in  great  matters, 
and  he  is  bound  by  law,  and  he  bids  us  pro- 
ceed by  law,  as  we  are  sworn  to  do,  and  so  is 
the  king;  and  we  make  do  doubt  but  the  king, 
if  you  seek  to  him,  he  knowing  the  cause  why 
you  are  impri^ned,  he  will  have  mercy  ;  but 
we  leave  that.  If  in  justice  we  ought  to  deliver 
you,  we  would  do  it;  but  upon  these  grounds, 
and  these  Records,  and  the  Precedents  and 
Resolutions,  we  cannot  deliver  you,  but  you 
must  be  remanded.  Now  if  I  have  mistaken 
any  tliinp,  I  desire  to  be  righted  by  my  bre- 
thren, I  have  endeavoured  to  give  the  Resolu- 
tions of  us  all.* 


PROCEEDINGS  IN  PARLIAMENT 

RELATING  TO  TUE 

LIBERTY  OF  THE  SUBJECT. 

The  Gentlemen  continued  in  custody  till  the 
S9th  of  January  following,  when  his  majesty  in 
council  orderecl  all  of  them  to  be  released ;  and 
writs  being  is&ued  about  this  time  for  electing 
members  of  parliament,  to  meet  March  the 
17th,  1627-8,  those  gentlemen  who  suffered  for 
the  Loan,  were  elected  in  inany  places.  On  the 
17  (h  of  March  the  bouse  met,  and  sir  John  Finch 
was  chosen  Speaker.    On  the  20th,  the  lM>use 


^  Mr.  Whitlock  in  his  Memorials  of  the 
En-lish  Affairs,  p.  8,  (edit.  1732),  says,  •«  Five 
of  ihe  imprisoned  gentlemen,  by  Habeas  Cor- 
pus were  brought  to  the  KingVbench ;  and 
f  (by  their  counsel  assigned)  took  exceptions  to 
the  lleturn,  '<  For  that  it  had  not  (he  cause  of 
theit  Commitment,  but  of  their  detainer  in 
priso.i, '  per  speciale  maodatum  regis/  which  is 
no  p:irticular  cause;  and  the  law  being  most 
tender  of  the  subjects  liberty,"  Noye,  Selden, 
Brampton,  Calthorpe,  and  others,  who  were  of 
counsi  I  for  the  prisoners,^  prayed  they  might  be 
release. I  and  didcbarged.— Heath,  the  King's 
Attormy,  at  another  day  argued  in  mainte- 
nance 0  f  the  Return.  Hyde,  Chief-Justice,  de- 
clared tlie  opinion  of  the  court,  <<  That  the  Re- 
'  turn  was  positive  and  absolute,  by  the  king's 
'  special  command,  and  the  signification  of  it 
'  by  the  lords  of  the  council  is  only  to  inform 
<  the  court :  and  that  the  Habeas  Corpus  is  not 

*  to  return  the  cause  of  the  imprisonment,  but 

*  of  the  detention  in  prison ;  that  the  matter  of 

*  this  Return  is  sufficient,  and  the  court  is  not 

*  to  examine  tlie  trutli  of  the  Return,  but  must 
'  take  it  as  i(  is.  '  So  the  Prisoners  were  re- 

*  jnanded,'" 


settled  their  Committees;  and  the  S2d  wa« 
spent  in  opening  the  Grievances,  as  Billeting 
of  Soldiers,  Loans  by  Benevolence  and  Privy- 
Seal,  and  the  imprisoning  certain  Gentlemen 
who  refused  to  lend  upon  that  Accoant,  who 
afterwards  bringing  tlieir  Habeas  Corpus,  ^ere 
notwithstanding  remanded  to  prison;  nor  did 
the  house  incline  to  supply  his  majesty  till 
tliese  Grievances  >were  redressed.  To  vrhich 
purpose, 

Sir  Francis  Seymour  spoke  thus  : 

This  is  the  great  council  of  the  kingdom, 
and  here  (if  not  here  alone)  his  majesty  may 
see  as  in  a  true  ^lass  the  state  of  the  kingdom; 
we  are  called  hither  by  his  majesty's  writs  to 
give  him  faithfal  counsel,  such  as  may  stand 
with  hi«  honour  ;  but  this  we  must  do  without 
flattery :  we  are  sent  hither  by  the  commons  to 
discharge  that  trust  reposed  in  as,  hy  delivering 
up  their  just  Grievances,  and  this  we  must  do 
without  tear :  let  us  not  tlierefore  be  Uke  Cam- 
bvses^s  judges,  who  being  demanded  of  their 
king  whether  it  were  not  lawful  for  him  to  do 
what  in  itself  was  unlawful  ?  They,  rather  to 
please  the  king,  than  to  dischaive  their  own 
consciences,  answered.  That  the  Persian  kings 
might  do  what  they  listed.  This  base  flatter/ 
tends  to  mischief,  being  fitter  for  reproof  than 
imitation  ;  and  as  flattery,  so  fear  taketh  away 
the  judgment:  let  us  not  th^n  be  possessed 
with  fear  or  flattery,  of  corruptions  the  basest. 
For  my  own  part,  i  shall  shun  both  these,  and 
speak  my  conscience  with  as  much  dutj  to  hii 
majesty  as  Tmy  man,  but  not  n^leotmg  the 
public,  in  which  his  majesty  and  the  common- 
wealth have  an  interest :  but  how  can  we  shew 
oar  affections,  whilst  we  retain  our  fears  ?  or 
how  can  we  think  of  giving  of  subsidies,  till 
we  know,  whether  we  nave  any  thing  to  give 
or  noi?  For  if  his  majesty  be  persuaded  by  anv 
to  take  from  his  subjects  what  he  will,  and 
w  here  it  pleaseth  him ;  I  would  gladly  know 
VI  hat  we  have  to  give  !  It  is  true,  it  is  ill  with 
those  subjects  that  shall  give  laws  to  their 
princes,  and  as  ill  with  those  princes  which  shall 
use  force  with  those  laws ;  tliat  this  hath  been 
done,  appeareth  by  the  billeting  of  Soldiers,  a 
thing  no  way  advantageous  to  his  majesty's  ser- 
vice, but  a  burden  to  the  commonwealth ;  this 
also  appeareth  by  the  last  Levy  nf  Money 
against  an  Act  ^^  Parliament.  Again,  Mr. 
Speaker,  what  greater  proof  can  there  be  of 
this,  than  the  imprisonment  of  divers  Gentlemen 
for  the  Loan,  who  if  they  bad  done  the  con- 
trary for  fear,  their  fault  bad  been  as  great  as 
theirs  that  were  tlie  projectors  in  it ;  and  to 
countenance  these  proceedings,  hath  it  not  been 
preached  (or  rother  prated)  in  our  pulpits,  tliat 
all  we  have  is  the  king's  Jure  Divino,  say  these 
time-servers;  they  forsake  their  own  function, 
and  turn  ifinorant  statesmen  :  we  see  how  wil- 
ling tliey  will  be  to  change  a  good  conscience 
for  a  bishopric  ;  and  M  r.  Speaker,  we  see  how 
easy  it  is  for  a  prince,  how  just  and  good  soever, 
to  be  abused,  in  regard  he  must  see  with  other 
men's  eyes,  and  hear  with  other  men's  ears. 
Let  us  not  flatter  his  majestyi  it  is  too  apparent 
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to  all  the  world,  the  king  and  peoole  suffer 
more  now  than  ever ;  his  majesty  in  his  affairs 
abroadi  and  bis  people  in  their  estates  at  home : 
but  will  you  know  the  reason  of  all  this  }  Let 
OS  look  back  to  the  actions  of  former  princes, 
and  we  shall  find  that  those  princes  have  been 
io  greatest  want  and  extremity  that  exacted' 
most  of  their  subjects,  and  most  unfortunate  in 
the  choice  of  their  ministers,  and  to  haye  failed 
most  in  their  undertakings  ;  happy  is  that 
prince  that  hath  those  that  are  faithful  of  his 
coandi  That  which  his  majesty  wanted  in 
the  management  of  his  affairs  concerning 
Frs&ce  and  Spain,  I  am  clear,  was  his  want  of 
faithful  council  to  advise :  the  reason  is  plain, 
a  prince  is  strongest  by  faithful  and  wise  coun- 
cil ;  I  would  I  could  truljr  say,  such  have  been 
employed  abroad.  I  will  confess,  and  still 
shall  from  my  heart,  he  is  no  good  subject,  nor 
well  affected  to  his  majesty  and  the  state,  that 
will  not  willingly  and  freely  lay  down  his  life, 
when  the  end  may  be  the  service  of  his  majesty, 
and  the  good  of  the  common-weal.  But  on 
the  contrary,  when  against  a  parliament-law, 
the  Subject  shall  have  taken  from  him  his. 
|Oods  against  his  will,  and  his  Liberty  against 
the  laws  of  the  land;  shall  it  be  accounted 
want  of  duty  in  us  to  sUnd  upon  our  privileges, 
hereditary  to  us,  and  confirmed  by  so  many 
acts  of  paiiiament  ? — In  doing  this  we  shall  but 
tread  the  steps  of  our  forefathers,  who  ever 
preferred  the  pnbUc  interest  before  their  own 
right,  nay,  before  their  own  lives  ;  nor  can  it 
be  any  wrong  to  his  majesty  to  stand  upon 
them,  so  as  thereby  we  ma^r  be  the  better  ena- 
bled to  do  his  majesty  service.  But  it  will  be 
a  wrong  to  ua  and  our  posterity,  and  our  con- 
scienoes,  if  we  willingly  forcso  that  which,  be- 
kmp  unto  ns  by  the  law  of  God,  and  of  the 
laud,  and  this  we  shall  do  well  to  present  to 
bis  majesty ;  we  have  no  cause  to  doubt  of  his 
majesty's  gracious  acceptation. 

Sir  Thmai  Wentworth. 

This  debate  carries  a  double  aspect  towards 
the  soverdgn  and  the  subject;  though  both  be* 
innocent,  iMth  are  injured  and  both  to  be  cured. 
Sorely,  in  the  greatest  humility  I  speak  it,  these 
illegal  ways  are  punishment  and  marks  of  indig- 
nation, ike  raising  of  Loans  strengthened  by 
crimmission,  with  unheard-of  instructions  and 
oaths ;  the  billeting  of  soldiers  by  the  lieute- 
oants,  and  deputy-lieutenants,  have  been  as  if 
they  could  have  persuaded  christian  princes, 
yea  worlds,  that  tne  right  of  empires  had  been 
to  take  away  by  strong  hands,  and  they  have 
endeavoured,  as  far  as  possible  for  them,  to  do 
it.  This  hath  not  been  done  by  the  king  (under 
the  pleasing  shade  of  whose  crown  I. hope  we 
shall  ever  gather  the  fruits  of  justice),  but  by 
projectors,  who  have  extended  the  prerogative 
<4'Uiek inn  beyond  the  just  symmetry,  which 
makerh  the  sweet  harmony  of  tlte  whole  :  they 
have  brought  the  crown  into  greater  want  than 
ever,  by  anticipating  (he  revenues;  and  can 
the  sheplierd  be  thus  smitten,  and  the  sheep 
aot  scattered  ?    They  have  introduced  a  Privy- 


Council,  ravishing  at  once  the  spheres  of  all 
ancient  government,  imprisoning  us  wUltout 
either  bail  or  bond ;  they  have  taken  from  us, 
what  I  What  shall  I  say  indeed,  what  have  ' 
they  left  us?  All  means  of  supplying  the  king, 
and  ingratiating  ourselves  with  him,  taking  up 
the  root  of  all  property,  which  if  it  be  not  sea- 
sonably set  again  into  the  ground  by  his  ma- 
jesty's own  hands,  we  shall  have,  instead  of 
beauty,  baldness.  To  the  making  of  those 
whole,  I  shall  apply  myself,  and  propound  a 
remedy  to  all  these  diseases.  By  one  and  the 
same  thing  have  king  and  people  been  hurt, 
and  by  the  same  must  they  be  cured ;  to  vindi* 
cate,  what,  new  things  f  No,  otir  ancienC  vital 
liberties,  by  re-inforcing  the  ancient  laws  made 
by  our  ancestors,  by  setting  forth  such  a  chai- 
racter  of  them,  as  no  licentious  spirit  shall  dare 
to  enter  upon  them.  And  shall  we  think  this 
is  a  way  to  break  a  parliament?  No,  our  de- 
sires are  modest  and  just,  I  speak  truly,  both 
for  the  interest  of  the  kin^  and  people ;  if  we 
enioy  not  these,  it  will  be  mipossible  for  us  to 
relieve  him. — ^Therefore  let  us  never  fear  they 
shall  not  be  accepted  by  his  goodness;  where- 
fore I  shall  shortly  descend  to  my  motions, 
consisting  of  four  parts  ;  two  of  which  have  re- 
lation to  our  persons^  two  to  the  propriety  of 
goods.  For  our  P^i^ons  :  first,  the  freedom  of 
them  from  imprisonment:  secondly,  from  em- 
ployment abroad,  contrary  to  the  ancient  cus- 
toms. For  our  goods,  that  no  Levies  be  made^ 
but  by  parliament;  secondly,  no  billetting  of 
Soldiers.  It  is  most  necessary  that  these  bo 
resolved,  that  the  subject  may  be  secured  in 
both. 

Sir  Benjamin  Rudyard, 
This  is  the  crisis  of  parliaments ;  we  shall 
know  by  this  if  parliaments  live  or  die,  the 
king  will  be  valued  by  tlie  success  of  p,  the  ^ 
counsels  of  this  house  will  have  operatiobs  in 
all,  it  is  fit  we  be  wise;  his  majesty  b^ns  to 
us  with  affection,  proclaiming,  tnat  he  will  rely 
upon  his  people's  love.    Preservation  is  natu* 
ral,  we  are  not  nww  on  the  bene  esse,  but  on  the 
esse ;  be  sure  England  is  ours,  and  then  prune 
it.    Is  it  no  small  matter  that  we  have  pro- 
voked two  nloflt  potent  kings  ?  We  have  united 
them,  an^  have  betrayed  ourselves  more  than 
our  enemies  could. '  Men  and  brethren,  what 
shall  we  do  ?   Is  there  no  balm  in  Gilead  ?    If 
the  king  draw  one  way,  and  the  paiiiament 
another,  we  must  all  sink.    I  respect  no  par- 
ticular, I  am  not  so  wise  to  contemn  what  is 
determined  by  the  major  part;  one  day  tells 
another,  and  one  parhament  instructs  another* 
I  desire  tbb  house  to  avoid  all  contestations^ 
the  hearts  of  kings  are  great,  it  is  comely  that 
kings  have  the  better  of  tlieir  subjects.    Give 
the  king  leave  to  come  off;  I  believe  his  ni»> 
jesty  expects  but  the  occasion.    It  is  lawful, 
!  and  our  duty  to  advise  his  majesty,  but  the 
i  way  is  to  take  a  right  course  to  attain  the  right 
I  end  ;  which  I  think  may  be  thus :  by  trusting 
I  the  king,  and  to  breed  a  trust  in  him :  by  giving 
'  him  a  large  supply  according  to  his  wants,  by 
I  prostrating  our  grie\'ances  humbly  at  his  feet. 
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from  tbence  they  will  have  the  best  way  to  his 
hbarty  that  is  done  in  duty  to  his  majesty.  And 
to  say  all  at  oncei  let  as  all  labour  to  get  the 
king  on  our  side^  and  this  may  be  no  bard 
natter,  considering  the  near  subiisttnce  be- 
tween the  king  and  people. 

SirEdmard  Coke. 
*  Dum  tempus  habemus,  bonum  operemor/ 
I  am  absolutely  for  giving  a  Supply  to  his 
mtLJesty;  yet  with  some  caution.  To  tell 
ypu  of  foreign  dangers  and  inbred  evils,  I 
will  not  do  it;  the  State  is  inclining  t^  a  con- 
aumptionyvet  not  incurable :  1  fear  not  foreign 
enemies,  God  send  us  peace  at  home:  for  this 
disease  I  will  propound  remedies,  I  will 
seek  nothing  out  of  mine  own  head,  but  from 
my  heart,  and  out  of  acts  of  parliament.  I  am 
not  able  to  fly  at  all  Grievances,  611^  only  at 
Ltmnt.  Let  1^  not  flutter  ourselves ;  who  will 
give  Subsidies,  if  the  king  may  impose  what  be 
will^  and  if,  after  parliament,  the  king  may 
Bohanoe  what  he  pleaseth?  I  know  the  king 
will  not  do  it,  I  know  he  is  a  religious  kini^ 
free  from  personal  vices;  but  he  deals  wit1i 
other  men's  hands,  and  sees  with  other  men's 
eyes.  Will  any  give  a  Subsidy  that  will  be 
taxed  after  parliament  at  pleasure  f  The  king 
cannot  tax  any  by  way  of  Loans :  I  differ  from 
them,  who  would  have  this  of  Loans  go  amongst 
Grievances,  but  I  would  have  it  go  alone. — ^I 
will  b^in  with  a  noble  Record,  it  chears  me  to 
think  of  ity  35  £.  3 ;  it  is  worthy  to  be  written 
in  letters  of  gold ;  Loafis  Mgaintt  the  will  of  the 
Subject f  ore  agaifut  Reaton^  and  the  Franchitet 
of  the  Land,  and  thev  desire  restitution :  what 
a  word  is  that  Franehi$e  ^  The  lord  may  ux 
bis  villein  high  or  low,  but  it  is  against  the 
franchises  of  the  land,  for  freemen  to  be  taxed 
but  bv  (heir  consent  in  parliament.  Franc^ie 
is  a  French  word,  and  m  Latin  it  is  Libertat. 
In  Magna  Charta  it  is  provided  that,  <  Nullns 

*  liber  homo  capiatur  w  imprisonetur  aut  dis- 

*  seisietur  de  hbero  tenemento,  suo,  &c.  nisi 
^  per  legale  judicium  parium  suomm  vel  per 

*  legem  terrs  ;'  which  Charter  hath  been  con- 
firmed by  good  kings  above  thirty  times. 

When  these  gentlemen  had  spoken,  sir  John 
Cook,  Secretary  of  State,  took  up  the  matter 
for  the  king,  and  concluded  for  redress  of  Griev- 
ances, so  uiat  Supplies  take  the  precedency ; 
and  said: 

Mr,  Secretary  Cook, 

i  had  lather  you  ^ould  hear  any  than  me ; 
I  wiU  not  answer  what  hath  been  already 
apoken ;  my  intent  is  not  to  stir,  but  to  «|uiet ; 
jnot  to  provoke,  but  to  appease :  my  desire  is, 
that  every  one  resort  to  his  own  heart  to  re- 
unite the  king  and  his  state,  and' to  take  away 
the  scandal  from  u»;  every  one  speaks  from  the 
ahimdance  of  his  heart :  I  do  conclucie  out  of 
•very  oae's  conclusion,  to  give  to  tl«e  king,  to 
tedress  grievances ;  all  the  difference  i«  about 
the  manner.  We  ail  are  iiihabitants  in  one 
Jiouse,  the  Common-wealth,  fet  every  one  in 
somewhat  ainend  his  house,  somewhat  is  amiss : 
hut  if  nil  the  house  be  on  fire^^  wiU  we  then 


think  of  mending  what  it  anust  ?  will  you  not 
rather  quench  the  fire  ?  the  danner  all  uipre- 
hend.  The  way  that  is  propouncted,  I  seek  not 
to  decline.  lUq^  courses  nave  been  taken,  it 
must  be  confessed,  the  redress  must  be  by  laws 
and  punishment :  but  withal,  add  the  law  of 
necessity ;  necessity  hath  no  law,  you  must 
abilitate  the  state  to  do,  what  you  do  by  peti- 
tion require.  It  is  wished  we  b^in  with  Grieve 
ances ;  I  deny  not  that  we  prepare  them,  but 
shall  we  offer  them  first?  WiU  not  this  seem  a 
condition  with  his  majesty  ?  Do  we  not  deal 
with  a  wise  king,  jealous  of  his  honour  ?  AU 
subsidies  cannot  advantage  his  ni^esty  so 
much,  as  that  his  subiecta  do  agne  to  supply 
him;  this  will  amaze  the  enemy  more  than  ten 
Suhsidies :  begin  therefore  vit^  the  king,  and 
not  with  oursdves. 

^rRi^bert  Phillip$. 
This  day's  debate  makes  me  call  to  mind  the 
custom  of  the  Romans  who  had  a  soiemn  Feast 
once  a  year  for  their  slaves^  at  whidi  tinie  thej 
had  hbiertv,  without  exception,  to  speak  what 
they  woura,  wherebv  to  ease  their  afflicted 
minds ;  which  being  finished,  they  severally  re- 
tiirned  to  their  former  servitude.  ^  This  may, 
with  some  resemblance  and  distmetion,  well 
set  forth  our  present  state;  .%here  now,  after 
the  revolution  of  some  time,  and  grievous  suf- 
ferings of  many  violent  oppressions,  we  have,  I 
as  those  slaves  bad,  a  day  of  liberty  of  speech ; 
but  shall  not,  I  trust,  be  herein  slaves^  for  we  j 
are  free,  we  are  not  bondmen,  but  suljects : 
these,  after  their  feasts,  were  slaves  again  ;  but 
it  is  our  hope  to  return  fiteemen.  I  am  glad  to 
see  this  momiojf s  wfirk,  to  see  such  a  sense 
of  the  Grievances  under  which  we  groali.  I 
see  a  concurrence  of  grief  from  all  parts^  to  see 
the  Subject  wronged,,  and  a  fit  way  to  see  the 
Subject  rightad :  I  expected  to  see  a  divinon, 
but  I  see  an  honourable  conjunction,  and  I 
take  it  a  good  omen.  It  was  wished  by  one, 
that  there  were  a  forgetfolness  of  all;  let  him 
not  prosper  that  wisheth  it  not.  No,  there  is 
00  such  ways  to  perfect  remedy,  as  to  fotget 
injuries ;  but  not  so  to  forget,  as  not  to  recover 
them.  It  was  usual  in  Rome  to  bury  all  inju- 
ries on  purpose  to  recover  them.  It  was  suud 
by  a  gentleman,  that  ever  speaks  fireely,  *  We 
'  must  so  govern  ourselves,  as  if  this  parlianaent 

*  must  be  the  crisis  of  all  parliaments,  and  this 

*  m  the  last.'  I  hope  well,  and  there  will  be 
no  cause  fiir  the  kin|,  our  head,  to  except 
against  us,  or  we  against  him.  The  dangen 
abroad  ai«  presented  to  us ;  he  is  no  Englishman 
that  is  not  apprehensive  of  them. 

We  have  provoked  two  potent  kings  (the  one 
too  near,  who  are  too  strongly  ioined  together ; 
the  dangen  are  not  chimerical,  but  reu,  I  ac- 
knowledge it,  but  it  must  be  done  in  proportion 
of  our  daQKers  at  home :  I  more  fe^  ^  *^ 
lation  of  poblic  Righu  at  home,  than  a  foreign 
enemy.  lAust  it  be  our  duties  and  direction  to 
defend  foreign  dangers,  and  estabhsh  security 
against  them,  and  shall  we  not  look  at  that 
whi^  sbaU  UMke  us  able  and  wilhog  thereuti- 
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(o?  Weshnll  not  ojiutto  con6de  and  trust 
his  maje^tj,  otherwise  our  counsels  will  be  with 
ivtrs,  and  that  becomes  not  Englisbineo.  The 
uiiuccustomed  violences,  I  have  'nothing  but  a 
good  raeaninxt  trench  into  all  we  have.  To 
the  four  Particulars  already  mentioned,  where- 
iu  we  sufivjr,  one  more  may  be  added,  lest  God 
ibrl»ear  to  hear  Bie  iu  the  day  of  my  trouble ; 
our  Religion  is  made  vendible  by  Commission! : 
aJns !  now  a  toleration  is  granted  (little  less), 
and  men  for  pecuniary  annual  rates  dispensed 
wiiitai,  whereby  Papists,  without  fear  of  law, 
practise  idohiiry,  and  scoff  at  parliaments,  at 
laws,  and  all.  It  is  well  knowq,  the  people  of 
tiu»  state  are  under  no  other  subjection,  than 
what  they  did  voluntarily  consent  unto,  by  the 
original  contract  between  king  and  people; 
and  as  there  are  many  prerogatives  and  privi- 
leges conferred  on  the  king,  so  there  arc  left  to 
tbe  Subject  many  necessary  Liberties  and  Pri- 
vileges, as  appears  by  the  common,  laws  and 
acts  of  parliament,  notwithstanding  what  these 
two  Sycophants,  Sibthorp  and  Manwaring, 
have  prated  in  the  pulpit  to  the  contrary.  Was 
there  ever  yet  king  of  England  that  directly 
violated  the  Subjects  Liberty  and  Property,  but 
their  actions  were  ever  complained  of  in  par- 
Uament,  and  no  sooner  complained  of  than  re- 
dressed^ 31  £.  3,  there  went  out  a  Commis- 
sion to  raise  moaey  in  a  strange  manner ;  the 
succeeding  pariiaroent  prayed  redress,,  and,  till 
If,  8,  we  never  heard  of  the  said  Commissions 
again.— Another  way  was  by  Loan,  a  worm 
that  cankered  the  law,  the  parliament  did  re- 
dress it,  and  that  money  was  paid  again.  The 
next  little  engine  was  Benevolence ;  what  the 
force  of  that  was,  look  into  the  statute  of  R.  d, 
which  damned  that  particular  way,  and  all  other 
indirect  ways. 

Since  the  Right  of  the  Subject  is  thus  bul- 
warked by  the  law  of  the  kingdom,  and  princes 
upon  complaint  have  redressed  them,  I  am 
confident  we  shall  have  tl^ie  hke  cause  of  joy 
from  his  majes>ty. 

I  wifl  here  make  a  little  digression:  the 
county,  Somersetshire,  I  serve  for,  were  pleased 
to  coinmaud  me  lo  seek  the  removal  from 
them  of  tlie  greatest  burthen  th:it  ever  people 
ibudered.^  It  was  excellently  said,  Commis- 
sionary  Lieutenants  do  deprive  us  of  all  liber- 
ty ;  if  ever  the  like  was  seen  of  the  lieutenancy 
that  now  b,  I  will  never  be  believed  more : 
they  tell  the  people  they  must  pay  so  much 
upon  warrant  from  a  Deputy-Lieutenant,  or  be 
bound  to  the  good  behaviour,  and  sent  up  to 
the  Lords  of  the  Council ;  it  is  the  strangest 
engine  to  rend  the  hberty  of  the  subject  that 
eter  was :  there  is  now  a  Uecemviri  in  e\'ery 
county,  and  amongst  that  Decemviri,  these  is 
some  Claudius  Ap^ius  that  seek  their  own  re- 
venges. We  cotnploin  of  Loans  and  Imposi- 
tions, but  when  Deputy- Lieutenants  may  send 
Warranto  to  imprison  our  persons  at  pleasure, 
if  we  pay  not  what  they  sent  tbV,  it  concerns  us 
to  preserve  the  country  iu  freedom,  and  to  con- 
sider of  this  kind  of  people:  There  is  now  Ne- 
eessity  brought  in  n>r  au  argucaent;  all  know 

•VOL.  IU. 


that  Necessity  is  an  armed  man,  and  that  N<<- 
cessity  is  an  evil  Counsellor,  I  would  we  had 
never  known  that  counsel;  wc  are  almost 
grown-  like  the  Turks,  who  send  tlieir  Janixa^ 
ries,  who  place  the  halbeit  at  the  door,  and  - 
tliere^he  is  master  of  the  house.  We  have  Sol- 
diers biltctted,  and  Warrants  to  collect  money, 
which'  if  they  (\o  not,  the  8oldier9  must  come 
and  rifle.  The  Romans  sending  one  into  Spain, 
found  no  greater  complaint,  than  the  discon- 
tent that  did  arise,  from  soldiers  placed  amongst 
them.  I  would  you  would  look  into  Fortescue^ 
where  he  puts  the  prince  in  mind,  what  misery 
he  saw,  where  soldiers  were  put  upon  tbe  peo- 
ple :  but,  saith  he,  no  man  is  forced  to  take 
Soldiers  but  Inns,  and  they  are  to  he  paid  by 
them.  I  desire  we  resort  to  his  majesty  for 
redress,  and  to  reduce  all  into  bounds. 

The  otlier  way  of  Grievance  is  a  Judgment 
in  a  legal  course  of  proceeding ;  we  have  had 
three  Judgments  of  late  times,  all  evceeding 
one  anoifacr  in  prejudice  of  the  subject :  thb 
first  was,  that  which  was  judged  in  all  formality, 
the  Postnati,  Scots,  case,  ^  wtiich  people  I 
honour ;  for  we  find  many  of  them  love  us  more 
than  we  do  ourselves :  I  do  not  complam  of  it, 
but  only  mention  it. 

The  other  Judgment  was  for  Impositions,  f 
which  was  given  in  the  Exchequer,  and  this 
hou3e  twice  afterwards  damned  Chat  Judgment : 
how  remiss  our  eyes  are  upon  that  I  grievo 
to  see. 

There  is  a  Judgment,  if  I  may  so  call  it,  a 
fatal  Judgment  against  the  Liberty  of  the  Sub- 
ject, Mich.  3  Car.  in  sir  John  Uevenin^ham'is 
Case,  argued  at  the  bar, and  pronounced  but  by 
one  alone.  I  can  live  although  another  without 
title  be  put  to  live  with  me  ;  nay,  I  can  live, 
although  I  pay  Excises  and  Imipositions  for 
more  than  I  do  :  but  to  have  my  Liberty,  which 
is  the  soul  of  my  life,  taken  from  me  by  power, 
and  to  be  pent  up  iu  a  gaol  without  remedy  by 
law,  and  thi^  to  be  so  adjudged  to  pierish  in 
gaol ;  O  improvident  ancestors!  O  unwise  fore- 
fathers !  to  be  so  curious  in  providing  for  the 
quiet  possession  of  our  lands  and  .liberties  of 
parliament,  and  to  neglect  our  persons  and 
bodies,  and  to  let  them  die  in  prison,  and  that 
durante  .bene  placitOy  remediless.  If  this  be 
law,  what  do  we  talk  of  our  Liberties?  Why 
do  we  trouble  ourselves  with  the  dispute  of . 
Law,  Francliises,  Propriety  of  Goods?  It  is  the 
summa  totalU  of  all  miseries ;  I  will  not  say  it 
was  erroneous,  but  t  hope  we  shall  speak  our 
minds,  when  that  Judgment  conies  here  to  be 
debated.  What  may  a  man  call  this  ?  if  not 
Liberty.  Having  passed  in  some  confusion  in 
the  fashion  of  my  delivery,  I  conclude :  we  wifl 
consider  two  particulars,  his  Majesty,  and  hh 
People.  His  Majesty  calls  to  us,  and  craves  our 
assistance  to  revive  again  his  honour,  and  tlie 
honour  of  the  nation:  the  People  send  us,  a» 
we  hope,  with  that  directi»rt,  that  we  shall  re- 
turn to  them  with  that  olive  branch,  that  assu- 
rance of  being  free  from  those  calamities,  under 


«  See  vol.  ii,  p.  559. 
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ivhicli  they  can  hardly  breathe.  Our  sins  have 
brought  uti  us  tliobe  miseries*  let  us  ail  bring 
our  portion  to  muke  up  ilie  wall :  we  cme 
fviih  loyal  hearts ;  his  inajesiT  sh.)!!  find,  that 
it  is  we  tiiat  art-  his  faiihf'ul  counsellors ;  let  all 
syco(.'han(S  he  fnr  removed  from  his  majesiv, 
since  we  cannui  help  his  majt  sty  v\itbout  open- 
ing; our  Grievances;  let  us  liischarge  our  duties 
therein  :  ytt  while  we  seek  Liberty,  we  will  not 
forget  subjection.  ^11  things  a  state  can  be 
capable  oi,  either  blessings  or  punishmc:nts, 
depend  on  thi«  mretiitg:  if  any  think  the  king 
nay  be  supplied,  nnd  the  commonwealth  pre- 
served witlkout  redress  of  Grievances,  he  is  de- 
ceived«  Tlie  kin^s  of  fint^land  were  never 
more  glorioul  than  vthen  ihey  trusted  their 
subjects;  let  us  make  all  baste  to  do  the  errand 
for  which  we  carne ;  let  the  house  consider  to 
prepare  our  Grievances  fit  f^r  lu»  majesty's 
view,  not  to  make  a  law  to  gi%'e  us  new  liber- 
ties, but  declaratory,  with  respective  penalties; 
so  that  those  which  v'olate  U>em,  if  they  would 
be  vile,  they  should  fear  infamy  with  men ;  and 
then  we  shall  think  of  such  a  Supply  as  never 
prince  received,  and  with  our  money  we  shall 
give  him  our  hearts,  and  give  him  a  new  people 
raised  from  the  dead :  then  I  hope  this  parlia- 
ment will  be  entitled,  '  The  t'arliament  of 
*  Wonders,'  and  God's  Judgments  diverted,  and 
tliese  beams  of  loudness  sliall  give  us  life,  and 
we  shall  go  home  to  our  omm  countries,  and 
leave  our  posterities  as  free  as  our  ancestors 
left  us. 


.    But  tiiis  day,  as  also  the  two  next  day's  De- 
bate, prodoced  no  Resolutions. 

Monday,  24  March.  Secretary  Cook  re- 
newed the  motion  of  Supplies  for  his  majesty, 
yet  so,  that  Grievances  be  likewise  taken  into 
consideration.  Then  he  made  a  motion, 
**  That  the  same  Committee  may  hear  Pt-oposi- 
tions  of  general  heads  of  Supply,  and  after- 
Wards  ^o  to,  other  businesses  of  the  day  for 
Grievances."  Others  preferred  the  considera- 
tion of  Grievances,  as  a  particular  n)Ot  that 
invaded  the  main  Liberty  of  the  Subject.  It  is 
the  law  (said  they),  that  glorious  lund^mental 
HigKt,  whereby  we  have  power  to  give ;  we 
desire  but  that  his  majesty  may  see  us  have  that 
ri^ht therein,  which,  next  to  (>od,  we  »11  desire; 
and  then  we  doubt  not,  but  we  shall  ^ive  Lis 
majesty  all  silpply  we  can.  The  time  was, 
when  it  was  usual  to  desire  favours  h^r  sowing 
of  discords,  as  Gondomar  did  for  Raleigh's 
bead.  Bui  the  debates  of  this  day  came  to  no 
Resolution. 

The  day  following,  being  the  25th,  Mr.  Secre- 
tary Co<»k  tendered  the  house  certain  P^opo^i- 
tions  iTom  the  king,  touchintr  Supply  ;  and  told 
them,  That  his  in'ojesty,  finding  time  precious, 
expects  that  they  siiould  be^^in  speedily,  lest 
they  spend  that  time  in  deliberation,  which 
should  be  hpent  in  action  :  that  he  esteems  the 
Grievances  of  the  hou«ie  his  own,  and  stands 
noton  ppeccdenisin  point  of  honour.  There- 
fore, tn  satisfy  his  majesty,  let  the  same  Com- 
ttitte«  take  lua  majesty's  Propositions  into  con- 


sideration, and  let  both  ooncor,  whether  to  siC 
on  one  in  the  forenoon,  or  the  other  in  the 
allemoon,  it  is  all  one  to  his  majesty. — Here- 
ufion  the  house  turned  themselves  into  a  Com- 
mittee, and  coounanded  Edward  Littleton,  esq. 
unto  the  chair,  and  ordered  the  Committee  to 
take  into  consideration  the  Liberty  of  the  Sub- 
ject, in  his  Person,  and  in  hisGood«:  and  also  to 
take  into  consideration  his  majesty's  Supply. 
In  this  Debate  the  Grievances  were  reduced  to 
six  heads,  as  to  our  Per«ons. 

1.  Attendance  at  the  Cuuncil-board.  2. 
Imprisonment.  3.  Confinement.  4.^  Desig- 
nation for  foreign  Eitaployment.  5.  Martial 
Law.  6.  Undue  Proceedings  in  matter  of  Ju- 
dicature. 

The  first  matter  debated,  was  the  Subject's 
Liberty  in  his  Person ;  the  particular  instance 
was  in  the  case  of  sir  John  Heveningham,  and 
those  other  genthmen  who  were  imprisoned 
about  Loan-money,  and  thereupon  had  brought 
their  Habeas  Corpus,  had  their  Case  argued, 
and  were  nevertheles  remanded  to  prison,  and 
a  Judgment,  as  it  was  then  said,  was  entered. 

Then  Sir  Edward  Co/re  spoke  as  follows. 

It  is  true,  that  the  king's  Prerogative  is  a  part 
of  the  law  of  this  kingdom,  and  a  supreme  part, 
for  the  prerogative  is  highly  tendered  and  res- 
pected of  the  law  ;  yet  it  hath  bounds  set  unto 
It  by  the  laws  of  England.  But  some  worthy 
members  of  this  house  have  spoken  of  foreign 
states,  which  I  conceive  to  be  a  foreign  speech, 
and  not  able  (o  weaken  the  side  I  sliall  main- 
tain. 

That  Mr.  Attorney  (sir  Robert  Heath)  may 
have  something  to  answer  unto,  I  will  speak, 
without  taking  another  day,  to  the  body  of 
the  cause,  yet  keeping  something  in  store  for 
another  time.  I  have  not  my  Vade  tnecnm  here, 
yet  I  will  endeavour  to  recite  my  authorities 
truly :  I  shall  begin  with  an  old  authority,  for 
'  Errocem  ad  sua  principia  referre,  eat  refel- 
'  lere.' 

The  ground  of  this  error  was  the  Statute  of 
West.  1,  cap.  15,  which  saith,  *  That  tho^e  are 
'  not  repieviable,  who  are  committed  for  the 
'  death  of  a   man,  or  by  the  commandment 

*  of  the  king,  or  his  justices,  or  for  the  forest', 
(for  so  it  was  cited:)  and  Stamford  72,  ex- 
pounded hereof,  the   '  con>mandment  of  the 

*  king'  to  be  the  commandment  of  the  king's 
mouth,  or  of  his  council :  but  it  is  clear  that  by 
prareptum  is  understOf)d  the  commandment  of 
the  Justices  of  the  King's  bench,  and  Common- 
Pleas  :  and  this  is  *  contemporanea  expo&itio, 

*  quae  est  fortissima  in  lege.' 

To  this  purpose  vide  Westm.  1.  cap.  9,  the 
Bqpk  of  2  11.  2.  item,  aip.  20,  de  maUf'actoribut 
in  pare,  the  Book  of  8  U.  4,  5,  ium,  25,  26,  29, 
c.  ejnsdem  stotuti^  whereby  it  may  appear 
that  the  commandment  here  spoken  ot  to 
be  the  commandment  of  the  kins;,  i»  his  com- 
mandment by  the  Judges,  *  Prsceptum  Do- 
'  mini  Regis  in  Curia,  non  in  Camera/  So 
it  is  likewise  taken  1  R.  2,  cap.  12,  in  a  Statute 
made  in  the  next  king's  reigni  and  expressly  ia 
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Djer,  foL  162.  (.  50.  et  fol.  199.  §.  24.  Shall 
I  further  prove  it  by  matter  of  Record?  *  Fac 
'  hoc  et  vives :'  it  is  18  £.  3,  Rot.  S3  coram 
Kege,  John  Bilaton's  Case :  who  beiag  commit- 
ted and  detained  in  prison  by  the  commond- 
meot  of  the  kins,  was  discharged  by  Habeas 
Corpas,  '  eu  quoa  breve  domici  regis  non  fuit 
'  samciens  causa.' 

AU  the  acts  of  parliament  in  title  of  Accusa- 
tionaiedirecttoth*  point,  and  also  the  16  H.  6, 
Brooke  and  Littleton,  2,  8,  monstrans  de  fait 
188,  per  Cur.  The  king  cannot  command  a 
man  to  be  arrested  in  his  presence  :  the  king 
cao  arrest  no  man,  because  there  is  no  remedy 
against  him,  1  H.  7,  4,  Jikewi&e  predict,  siat, 
c.  18,  the  kind's  pleasure  is  ootbiudmg  without 
the  assent  of  the  realm. 

I  never  read  any  opinion  against  what  I  have 
said,  but  that  of  Stamford,  mistaken  (as  you 
see)  in  the  ground  :  yet  I  say  not  that  a  man 
may  not  be  committed  without  preci<»e  shewing 
the  cause  in  particular;  for  it  is  sufficient  if  the 
cause  in  general  be  shewed,  as  for  Treason,  &c. 
1  E.  8,  stttt,  tkjran  gend.sprison.  nullut  habeat 
judicitim,  &c.  there  tlie  cause  of  imprisonment 
must  be  known,  else  the  statute  will  be  of  little 
force;  the  words  thereof  do  plainly  demonstrate 
the  intent  of  the  statute  to  be  accordinf^ly.  I  will 
conclude  with  the  bishest  authority,  that  is,  25 
chap,  of  the  Acts  of  the  Apostles,  the  last  verse, 
where  St.  Paul  saith,  *  It  is  against  reason  to  send 
'  a  man  to  prison  without  shewing  a  cause.' — 
Tbtt^  Mr.  AttOToey,  according  to  the  rules  of 
physic,  I  have  given  you  a  preparative,  whidh 
doth  precede  a  purge.  I  have  much  more  in 
itorc.* 

Mr,  CrtnwtlL 

I  stand  up  to  speak  somewhat  concerning  the 
point  of  the  subjects  grievances' by  impnson- 
ment  of  their  persons  without  an^  declaration 
of  the  cause,  contrary  unto,  and  m  dero^tion 
of,  the  fundamental  laws  and  liberties  of  this 

*  *'  I  rise  not  to  make  an  argument  in  this 
point,  the  greatest  that  ever  was  in  this  place, 
or  elsewhere.  Thi»  liberty,  which  all  men,  as 
well  Uwyers  as  others,  believe,  as  I  hope,  hath 
been  violated,  though  not  without  compiiaint : 
bat  except  ia  this  late  course,  I  am  confident, 
was  never  adjud|;ed  before.  The  Habeas  Corpus 
was  brought,  the  cause  was  returned  by  com- 
mand of  the  king,  intimated  by  the  lords  of  the 
council ;  Argument  was  made ;  seven  acts  of 
parliament  were  mentioned,  and  all  were  passed 
over,  and  only  comms^nded  ;  and  upon  that  a 
Declaration  of  Jud^ent  was  given,  and  so  ad- 
judged ;  '  That  upon  any  commitment  by  iht 
'  king  or  the  council,  no  enlargement  can  be.' 
I  ever  observed,  in  any  great  cause,  solemn  ar- 
guments used  to^  be  made.  We  see  his  majesty 
ftnd  his  council  are  both  interested  in  this.  I 
do  desire  that  some  of  the  king's  counsel  may 
ftpeak  what  they  can  to  satisfy  us  of  this  great 
power.'*  MSS.  Pymmii  apud  virum  honoratom 
Thomam  Hales  baronettum.  See  Seldeu's  Life 
in  hb  Worksi  vol.  1,  p.  12. 
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kingdom.  I  think  I  am  one  of  the  Puisnes  of 
our  profession,  which  are  of  the'  membSers  uf 
this  house ;  but  howsoever  sore  I  am  in  that 
respect  of  my  own  inabilities,  I  am  the  Puisne 
of  all  tlie  whole  bouse ;  therefore,  according  to 
the  usual  course  of  studc-ms  in  our  profession,  I 
(a$  the  Puisne)  speak  first  in  time,  because  I 
can  speak  least  iu  matter. 

Id  pursuance  of  wjjich  course  I  shall  rather 

Eut  the  case  than  argue  it:  and  therefuie  I  shall 
umbly  deaire  6rst  of  all,  of  this  honourable 
house  in  general,  that  the  goodness  of  the  cause 
may  receive  no  prejudice  by  the  weakness  of 
my  argument ;  and  next  of  all,  of  my  masters 
here  of  the  same  profession  in  particular,  that 
they  by  their  learned  judi;meiUs  will  supply  the 
great  defects  1  shuU  discover  by  declaring  of  my 
unlearned  opinion. 

Before  I  speak  of  the  question,  give  me^eave, 
as  an  entrance  thereunto,  to  speak  first  of  the 
occasion.  You  ^hall  know.  Justice  is  the  life 
and  the  heart's  bload  of  the  commonwealth;  ^ 
and  if  the  commonwealih  bleed  in  the  master* 
vein,  all  the  balm  in  Gilead  is  but  in  vain  to  pre* 
serve  this  our  body  of  policy  from  ruin  and  de* 
struction.  Justice  is  both  *  columna  et  corona 
<  reipublicae,'  she  is  both  the  column  and  the 
pillar,  the  crown  and  the  glory  of  the  common- 
wealth. This  is  made  good  in  Scripture  by  the 
judgment  of  Solomon,  the  wisest  king  that  ever 
reigned  on  earth.  For  1,  she  is  the  pillar  ;  for 
he  saith,  that  by  Justice  the  throne  shall  be  e^ 
tablished  :  8,  she  is  the  crown ;  for  he  saith, 
that  by  Justice  a  nation  is  exalted. — Our  laws, 
which  are  the  rules  of  this  Justice,  they  are  the 
ne  plus  ultra  to  both  the  king  and  the  subject ; 
and  as  they  are  tlie  Hercules'  pillar,  so  are  thej 
the  pillar  to  every  Hercules,  to  every  prinae, 
which  he  must  not  pass.  Give  me  leave  to  re- 
semble her  to  Nebuchadnezzar's  tree :  for  she  . 
is  so  gr^eat,  that  she  doth  shade  not  only  the 
palace  of  tlie  king,  and  the  house  of  the  nobles, 
but  doth  also  shelter  the  cottage  of  the  poorest 
beggar. 

Wherefore,  if  either  now  the  blasts  of  indig- 
nation, or  the  unresistable  violator  of  laws,  ne- 
cessity, hath  so  bruised  any  of  the  branches  of 
this  tr«e,  that  either  our  persons,  or  goods,  or 
possessions  have  not  th^  same  shelter  as  before  ; 
yet  let  us  not  therefore  neglect  the  root  of  this 
great  tree,  but  rather  with  all  our  possible  en- 
deavonr  and  unfeigned  duty,  both  vUpply  fresh 
and  fertile  mould  unto  it,  and  also  water  it  eveo 
with  our  own  tear?,  that  so  these  bruised 
branches  may  be  recovered,  and  the  whole  trea 
again  prosper  and  flourish.  For  this  I  have 
learned  from  an  ancient  Father  of  the  Church, 
that  though  *  preces  regum  sunt  annate,'  yet 

*  arma  subditoruin  '  are  but  only  *  preces  et  hir 

*  chrymsB.'  • 

I  know  well  that  <  cor  regis  inscrutabile ;'  and 
that  kings,  although  they  are  but  men  before 
God,  yet  are  they  Gods  before  men.  And  there- 
fore lo'my  graci»ms  and  dread  sovereign,  (whu»e 
virtues  are  true  qualities  ingenerate  both  in  his 
judgment  and  nature)  let  my  arm  be  cut  off, 
nay,  let  my  soul  not  live  that  day,  that  I  shall 
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dare  to  lift  up  my  arm  to  touch  that  forbidden 
fruK,  thoee  tiowerg  of  his  princely  crown  and 
diadem. 

iittt  yet  in  our  Eden,  in  this  garden  of  the 
commonwealth,  as  there  are  the  Jtaiccn  of  the 
SUM,  which  are^o  glorious  that  they  are  to  be 
handled  oniy  by  royal  mi^esty  ;  so  «re  there 
also  some  dairies  and  wholesome  herbs,  whtcti 
every  conmion  hand  that  lives  and  labours  in 
thts  ganien  may  pick  and  gather  up,  and  uke 
comfort  and  repose  in  them.  Amongst  alf 
wifich  this  ocului  diti,  this  bona  liber ioi  is  one, 
had  the  chief  one. 

Thus  much  in  all  humbleness  I  presume  to 

riL  tor  the  occasion.  I  will  now  descend  to 
question :  wherein  I  hold,  (with  all  dutiful^ 
submission  to  better  judgments)  that  these  acts 
of  povi  er  in  imprisoning  and  confining  of  his  ma- 
jesty's sutjects  ill  such  manner,  without  any  de- 
claration of  the  cause,  are  against  the  fmida- 
mental  laws  and  liberties  of  this  kingdom. 

And  for  these  reasons  thus  briefly  drawn,  I 
ooDclude, 

1.  The  first^  from  the  great  iaTour  which  the 
law  doth  give  imto,  and  the  great  care  which  it 
bath  ever  taken  of  the  liberty  and  safety  of  this 
kingdom.  1  should  not  need  to  take  the  ques- 
tion in  pieces,  nor  handle  it  in  parts  dividedly, 
kat  as  one  entire ;  because  I  h<»ld  no  o(her  dif- 
fereore  between  Imprisonment  and  Confine- 
ment than  only  this,  that  one  hath  a  less  and 
etraiter,  /the  other  a  gretiter  and  lar^r  prison. 
And  this  word  Confinement  not  being  to  be 
ibund  ia^ny  one  caseof  our  law,  if  therefore  it 
fe  become  the  language  of  state,  it  is  too  difficult 
for  me  to  define. 

To  proceed  therefore  in  maintenance  of  my 
firtt  reason  ;  I  find  our  law  doth  so  much  favour 
the  Subject's  Liberty  of  his  person,  that  the 
body  of  a  man  was  not  liable  to  be  arrested  or 
imprisoned  for  any  other  cause  at  the  common- 
law,  but  for  force,  and  things  done  against  the 
peace.  For  the  conmion- law  (being  the  pre- 
server of  the  land)  so  abhorreth  force,  that 
those  that  commit  it  she  accounts  her  capital 
enemies,  and  therefore  did  subject  their  bodies 
to  imprifiomnent.  But  by  the  statute  of  Marle- 
kridge.  Cap.  24,  which  was  made  35  II.  8,  who 
WM  theetgnth  king  from  the  Conquest,  because 
•  bailifis  would  not  render  accounts  to  their  lords, 
h  WAS  enacted,  that  their  bodies  should  be  at- 
tached :  And  afterwards  by  the  Statute  23  Ed. 
8, 17.  who  was  the  eleventh  king  after  the  Con- 
qnest,  because  men  made  no  conscience  to  pay 
their  debts;  it  was  enacted,  that  their  bodies 
should  l.kewise  be  attached  :  But  before  those 
statiues  ito  man's  b<»dy  was  subject  to  be  taken 
or  imprisoned  otherwise  than  as  aforesaid. 
Whereby  it  is  evident,  how  much  the  common- 
law  favoured  the  Liberty  of  the  Subject,  and 
protected  his  body  from  imprisonment. 

I  will  in  O'ce  ttie  reason  further  by  a  rule  in 
law,  and  ^ome  cases  in  law  upon  that  rule. 
llie  rule  is  thi;-.  That  *  Corporalis  injuria  non  re- 
•  cipitaBstimationeitt  h  futuro-;'  So  as  if  the  ques- 
tion be  not  for  a  wrong  done  to  the  person,  the 
law  wiii  net  compel  him  to  sastain  it,  and 


afterwards  accept  a  remedy ;  for  the  law  holds 
no  damage  a  suftcient  recompence  for  a  wrong 
which  is  corporal. 

The  cases  in  law  to  prove  ibis,  shall  be  these. 
If  one  menace  me  in  my  goods,  or  that  lie  will 
burn  the  evidence  of  my  land  which  he  hath  in 
his  custody*  unless  I  make  unto  him  a  bond: 
there  I  cannot  avoid  the  bond,  by  pleading  of 
this  menace.  But  if  he  restrains  my  person,  or 
threatens  mc  with  battery,  ct  with  burnuig  my 
house,  which  is  a  protection  for  my  person,  or 
with  burning  an  lustrument  of  manumission, 
which  is  an  evidence  of  my  enfranchiseu.ent ; 
upon  these  menaces  or  dares,  I  shall  avoid  the 
bond  by  plea. 

So  if  a  trespasser  drives  my  beast  over  an- 
other raan''s  ground,  and  I  pursue  to  rescue  it, 
there  I  am  a  trespasser  to  him  on  whose  ground ' 
I  am.  But  if  a  man  assault  my  person,  and  I 
for  my  safety  fly  over  into  another  man's 
ground,  there  I  am  ixb  trespasser  to  him,  for, 

*  Quod  quis  in  tuitioue  sui  corporis  fecerit, 
<  ji^re  id  fecisse  existimatur.' 

Nay,  which  is  more,  the  Common-law  did 
favour  tlie  Liberty  not  only  of  Freemen,  but 
even  of  the  persons  of  bondmen,  and  villeins, 
who  have  no  propriety  either  in  lands  or  goods, 
as  freemen  have;  and  therefore  by  the  law,  the 
lorci  could  not  maim  his  villein;  nay,  if  the 
lord  commanded  another  to  beat  his  villein, 
and  he  did  it,  the  villein  should  Imve  his  actios 
of  battery  against  him  for  it. — If  the  lord  made 
a  lease  for  years  to  his  viJlein,  if  he  did  plead 
with  his  viHf  in,  if  he  tendered  his  villein  to  be 
champion  for  htm  in  a  writ  of  ri-ht ;  any  of 
those  acts,  and  many  other,  which  1  omit,  were 
in  law  enfranchisen'jents,  and  made  these  vil- 
leins freemen.  Nay,  in  a  suit  brought  against 
one,  if  he  by  attorney  will  plead  that  he  is  a 
villein,  the  law  is  so  careftil  of  fteedom,  that  it 
disallows  this  plea  by  attorney,  but  he  must  do 
it  propria  penona,  because  it  binds  his  posteritv 
and  blood  to  the  villein's  also.  And  thus  oiuch 
in  the  general  for  my  first  reason. 

2.  My  next  reason  is  drawn  by  an  ai«ument 
i  majori  ad  minus;  I  frame  it  thus:  If  the  king 
have  no  absolute  power  over  our  lands  or 
goods,  then  d  fortiori  not  over  our  persons,  to 
imprisoii  them  without  declaring  the  cause,  for 
our  persons  are  much  more  worth  than  either 
lands,  or  goods  ;  which  is  proved  by  what  I 
have  said  already,  and  Christ  himself  makes  it 
clear,  where  he  saith,  •  An  non  est  corpus  supra 

*  vestimentum  ?'  Is  not  the  body  of  more  worth 
than  the  raiment?  Where  the  Canonists  say, 
that  vestimentum  compfohendeth  all  outward 
things  which  are  not  m  the  same  degree  with 
that  which  is  corporal.  And  our  law  maketh- 
it  also  plain ;  for  it  a  villein  purchaseth  frank- 
land,  this  makes  it  villein-land  according  to  the 
nature  of  his  person  ;  but  it  hold*  not  i  coa- 
verso,  frank-land  shall  not  free  the  person. 
Now  that  the  king  hath  no  absolute  power 
either  over  our  lands  or  goods,  I  will  only  at 
this  time  but  put  a  case  or  two :  for  without 
proof  of  the  premises,  my  eoaclusbo  would 
not  follow. 
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First  for  Land :  The  king  cannot  bj  his  )et- 
ti»-|Miteot  inake  the  son  of  an  alien  heir  to  his 
&ther,  nor  to  ao^  other^  for  be  caanot  disin- 
herit the  right  beir,  saith  the  book,  nor  do  no 
prgadice  to  the  lord  of  bis  esch&it  .'1  he  king 
by  bis  jfirerogadve  shall  pay  no  toll  for  things 
bought  in  &irs  and  markets;  but  a  custom  for 
pajing  toll  to  go  over  the  soil  and  freeholds  of 
another  shall  bind  the  king,  for  this  touclietli 
the  inheritance  of  the  subject;  and  therefore 
the  king  shall  not  have  so  much  as  a  way  over 
his  lands  without  paving ;  and  if  not  a  way, 
then  certainly  not  the  land  itself. 

Next  for  goods ;  If  a  man  bath  a  jewel  in 
gsgefor  ten  pound,  &c.  and  is  attainted  for  trea- 
son, the  king  shall  not  have  this  jewel,  if  be  pays 
act  the  ten  pound.  So  if  cattle  be  distieined, 
and  the  owner  of  them  afterwards  be  attainted, 
yet  the  king  shall  not  have  them  until  he  have 
satisfied  that  for  which  they  were  distreined. 
And  if  in  cheM  cases,  where  the  owners  of  the 
goods  are  such  capital  offenders,  the  Icing  can- 
Bot  have  them ;  much  less  shall  be  have  them 
when  the  owner  is  innocent,  and  no  offender. 

Nay,  I  may  well  say  that  almost  every  leaf 
and  page  of  all  the  volumes  of  our  Common- 
Law  prove  this  right  of  propriety,  thia  distinc- 
tion of  m€um  and  tuum^  as  well  between  kins 
and  subject,  as  one  subject  and  another :  and 
therefore  my  conclusion  follows.  That  if  the 
prerogative  extend  not  neither  to  lands  nor  to 
goods,  then  d  fortiori  not  to  the  person,  which 
is  more  worth  than  either  lands  or  goods,  as  I 
said.  And  yet  I  agree,  that  by  the  very  law  of 
natare,  service  of  the  person  of  the  subject  is 
due  to  his  sovereign ;  but  this  must  be  in  such 
things  which  are  not  against  the  law  of  nature : 
but  to  have  the  body  imprisoned  without  any 
cause  declared,  and  so  to  become  in  bondage,  I 
am  sure  is  contrary  unto,  and  against  the  law 
of  nature,  and  therefore  not  to  be  inforced  by 
the  sovereign  upon  hip  subjects. 

3.  My  next  reason  is  drawn  oh  inutili  et  iif- 
emrnodo.  For  the  Statute  defrangmtibus  prir 
Mnam,  made  1  £.  2.  i^,  <  quod'  nullus  qui  pri- 
'  sonam  fregerit,  subeat  judicium  viiae  vel  mem- 
'brorum  pro  fractione  prisons  tanturo,  nisi 
<  causa  pro  qua  captas  imprisonetur  tale  judi- 
•cium  requirat.'  Whence  this  conclusion  is 
clearly  gathered.  That  if  a  man  be  committed 
to  pnson  without  declaring  what  cause,  and 
then  if  either  malefactor  do  break  the  prison, 
or  the  gaoler  suflfer  him  to  escape,  albeit  the 
pri^ner  so  escaping  had  committed  crimen 
Ute  majntatis,  yet  neither  the  gaoler  nor  any 
ether  that  procured  his  escape,  by  Uie  law  suf- 
fer any  corporal  punishment  for* setting  him  at 
laree;  which,  if  admitted,  might  prove  in  con- 
sequence a  matter  of  great  danger  to  the  com- 
nonMeakh. 

4.  My  next  reason  is  drawn  ab  rfgit  hanore, 
fo)m  that  great  honour  the  law  doth  attribute 
anto  sovereign  m»esty ;  and  therefore  the  rule 
•f  hiw  18,  that  <  solum  rex  hoc  non  potest  fo- 
'cere,  ^od  non  potest  injnste  agere.'  And 
therefore  if  a  subject  hath  the  donation,  and 
the  king  the  presentation  to  a  church,  where- 


ottto  the  king  presenu  without  the  subject's 
nomination,  here  the  fuare  impedit  lies  against* 
the  incumbent,  and  the  king  is  in  law  no  di»* 
turber. 

And  Hussey,  Chief- Justice,  in  1  H.  7,  fol.  4. 
saith,  Tliat  sir  John  Markham  teid  king  £dw. 
4.  he  could  not  arrest  a  man  either  for  treason 
or  felony,  as  a  subject  might,  because  that  if 
the  king  did  wrong,  the  party  could  not  have  hit 
action  against  him. 

What  is  the  reason  that  an  action  of  falsa 
imprisoument  lies  against  the  Sheriff,  if  he  dotb 
not  return  the  king's  writ,  by  which  he  hatb 
taken  tlie  body  of  the  subject,  but  this,  beeaof« 
the  writ  doth.  6rfiMf«r  ermrrgreeausam  ct^tionb^ 
(which  if  it  doth  not,  it  shall  abate,  and  is  void 
in  law)  and  being  returned,  the  party  when  he 
appears  nuiy  Jcnow  what  to  answer,  and  the 
court  upon  what  to  judge  }  And  if  the  king's 
writ  under  his  great  seal  camiot  imprison  the 
subject,  unless  it  contaitis  the  cause,  shall  then 
the  king's  warrant  otherwise  do  it  without  con* 
taining  the  cause;  that  his  judges  upon  return 
thereof  may  likewise  judge  of  Uie  aame^  either 
to  remain,  or  judge  the  party  imprisoned  ^ 

I  should  argue  this  point  more  closely  upon 
the  statute  of  Magna  Charta  €9.  *  Quod  nallua 
'  liber  homo  imprisonetur ;'  the  Statute  of  West. 
1.  cap.  15.  for  letting  persons  to  bail ;  and  the 
Judgments  lately  given  in  the  King's-Bench  t 
but  the  latter  of  tl^se  Statutes  having  been  bj 
that  honoiurable  gentleman  sir  Edward  Coke 
(to  whom  the  professors  of  the  laV  both  in  this 
and  ail  succeeding  aces,  ar^  and  wiH  be  much 
bound)  already  expoanded  unto  us,  and  thai 
olsu  fortified  bv  those  manv  cotemporary  «ipo« 
sitions  and  iutlgment)  by  him  learnedly  eited  j 
and  there  being  many  learned  lawyors  here^ 
whose  time  I  wm  not  waste,  who  were  present ; 
and  some  of  them  perhaps  of  counsel  in  tlio  late 
cause  adjudged  in  the  Kmg's<Benoh,  where  ye«  ' 
(to  whose  person  I  now  speak)  do  well  know  I 
was  absent,  being  then  of  counsel  in  a  cause  in 
another  court,  and  my  practice  beirtg  in  the 
country,  for  remote  from  the  Treasure  of  Aati^ 
quitv,  vnd  Records  conducing  to  the  clearing 
of  this  point ;  therefore  the  narrowrtess  of  my 
understanding  commends  unto  roe  eober  igno- 
rence,  rather  than  presumptuous  knowleS^, 
and  also  commands  me  no  forther  to  tronble 
your  patience. 

But  I  will  conclude  with  that  which  I  find 
reported  by  sir  John  Davis,  who  was  the  king^ 
Serjeant,  and  so,  by  the  duty  of  his  place,  would 
no  doubt  maintain  to  his  uttermost  the  preroga* 
tives  of  the  king  his  royal  master;  and  yet  it 
was  by  him  thus  said  in  those  Reports  of  his 
upon  the  case  of  Tanistry  CustO'ns,  p.  29i  That 
the  kings  of  England  always  have  ha<l  a  monar- 
chy-royal, and  not  a  monarehy-eeignoral :  where, 
under  the  first  (saith  he,)  ^  the  subjects  are 
firemen,  and  have  propriety  in  thiir  go<ids^ 
and  free*hold,  and  inheritance  in  their  kndt  | 
bat  under  the  latter  they  are  as  ti^leins  and 
slaves,  and  have  propriety  in  noth'Og.  And 
therefore  (saith  he)  when  a  royal  monareb 
makes  a  new  cowjoest,  yet  if  he  receives  anj 
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of  his  nacioD'f  ancient  inhabitanU  into  his  pro- 
tectioHy  they  and  their  heirs  after  them  shall 
enjojr  their  lands  and  liberties  according  to  the 
law."  And  there  he  voucbeth  this  Precedent 
and  Judgment  following,  given  before  William 
the  Conqueror  himself,  viz.  *'  That  one  Sher- 
bom  a  Saxon,  at  the  time  of  the  Conquest  be- 
ing owner  of  a  castle  and  lands  in  Norfolk,  the 
conqueror  gave  the  same  to  one  Warren  a  Nor- 
man; and  Sherborn  dying,  the  heir,  claiming 
the  same  by  descent  according;  to  the  law,  it 
was  before  the  conqueror. himself  adjudged  for 
the  heir,  and  that  the  gift  thereof  by  the  Con- 
queror was  void/' 

If  then  it  were  thus  in  the  Conqueror's  time, 
and  by  his  own  sentence  and  judgment,  and 
hath  so  continued  in  all  the  successions  of  our 
kings  ever  since,  what  doubt  need  we  have,  but 
that  his  most  excellent  majesty,  upon  our  hum- 
ble Petition  prostrated  at  lus  feet,  Twhich,  as 
was  well  said,  is  the  best  passage  to  his  heart) 
will  vouchsafe  unto  us  our  ancient  liberties  and 
birth-rights,  with  a  thorough  reformation  of  this 
and  other  just  grievances?  And  so  I  humbly 
crave  pardon  of  this  Itonourable  house,  that  I 
have  made  a  short  lesson  long. 

Upon  this  and  other  arguments  made  in  this 
Case  of  the  Habeas  Corpus,  the  house  referred 
the  whole  business  to  a  Committee,  to  examine 
all  the  proceedings:  cbncemiog  which,  Mr. 
Seiden  afterwards  made  report  to  the  house, 
that  Mr.  Waterbouse,  a  Clerk  in  the  Crown- 
Office,  being  examined  before  the  Committee, 
did  confess,  that  by  direction  from  sir  Robert 
Heath,  the  king's  Attorney-General,  be  did 
write  the  draught  of  a  Judgment  in  the  C^se 
before-mentioned,  which  was  delivered  to  Mr. 
Attorney.  And  Mr.  Keeling  being  examined 
before  the  Committee  did  confess,  that  after 
Mich,  term  last,  the  Attorney-General  wished 
him  to  make  a  special  entry  of  the  Habeas 
Corpus :  to  whicn  he  answered,  he  knew  no 
special  entry  in  those  cases,  but  only  a  iiasiit^- 
Uiur :  but  said  to  Mr.  Attorney,  that  if  he 
pleased  to  draw  one,  and  the  court  after  assent- 
ed to  it,  he  would  then  enter  it.  The  Attorney 
did  acoordincly  make  a  draught,  and  the  copy 
thereof  Mr.  Reeling  produced  to  the  commit- 
tee. And  further  said,  that  he  carried  this 
draught  to  the  Judges,  but  they  would  not  as- 
sent to  a  special  entry :  neveitheless,  ^e  At- 
torney-General divers  times  sent  to  him,  and 
told  him  there  was  no  remedy,  but  he  must  en- 
ter it.  Yet  a  week  before  the  parhament  met, 
the  Attorney-General  called  tor  the  draught 
again,  which  accordingly  be  gave  unto  him, 
and  never  heard  of  it  more. 

Sir  Robert  Philips,  upon  thn  report,  gave 
his  opinion,  <*  That  this  intended  Judgment  in 
the  Habeas  Corpus,  was  a  draught  made  by 
some  man  that  desired  to  strike  us  from  all  our 
Liberties :  but  the  Judges  justly  refused  it. 
But  if  the  Judges  did  intend  it,  we  sit  not  here 
(said  be)  to  answer  the  trust  we  are  sent  for,  if 
we  present  not  this  matter  to  his  majesty. 
Let  this  business  be  farther  searched  into,  and 


see  bow  this  Judgpient  lies  against  as,  and 
what  the  Judge^i  do  say  conceruing  the  same.'' 

March  27.  The  house  proceeded  in  further 
Debate  of  the  Liberty  of  the  Subject.    When 

Mr.  Hackwelt  resumed  the  debnte  of  the 
matter  concerning  the  Hkbeas  Corpus. 

Mr.  HackwflL 
The  late  Jud^mcni,  said  he,  which  lies  in 
bar,  ib  otiiy  an  award,  and  no  Judgment ;  and 
in  the  L.  C.  Justice's  argument,  there  was  no 
word  spoken,  That  the  kima  might  commit  or 
detain  without  cause.  For  the  king  to  commit 
a  man,  is  iudignum  rege  :  mercy  and  htmour 
flow  immediately  from  the  king,  judgment  and 
ju:$tice  are  his  too,  but  they  flow  from  his  mi- 
nisters ;  the  sword  is  earned  before  him,  but 
the  sceptre  is  in  his  hands.  These  are  true 
emblems  of  a  good  king.  The  law  admits  not 
the  king's  power  of  detaining  in  prison  at  plea- 
sure. In  ancient  times  prisons  were  but  *  pro 
'  custodia,  carceres  non  ad  poenam,  sed  ad 
*  custodiam.'  Admit  the  king  may  commit  a 
man,  yet  to  detain  him  as  long  as  be  pleaseth 
is  dangerous,  and  then  a  man  shall  be  punished 
before  his  offence  :  Imprisonment  is  a  macera- 
tion of  the  body,  and  horror  to  the  mind ;  it  is 
Xfitapefor  morle. 

Then  the  house  commanded  that  Case  in  the 
Lord  Chief  Justice  Anderson's  Book,  all  of  his 
own  hand-writing,  to  be  openly  tead,  '  The 
words  of  the  Report  were  these : 

**  Divers  persons  fueront  committes  a  seve- 
ral temps  a  several  prisons,  sor  pleasure  sans 
bon  cause  parte  de  queux  esiiant  amesnes  en 
Ranck  le  Hoy.  £t  parte  en  se  CommaDe 
Banck  fueront  accordant  a  la  ley  de  la  terre 
mtse  a  large  et  discharge  de  le  imprisonment, 
pur  que  aucuns  grants  fueront  ostendus  et  pro- 
cure un  commandment  a  les  Judges  que  ils  ne 
fera  issent  apres.  Ceo  nient  meens  les  Judges 
ne  surcease  mes  per  advise  enter  eux  ils  fesoi- 
ent  certain  Articles  le  tenbur  de  queux  ensue, 
et  deliver  eux  al  seigneurs  Chauocelor  et 
Treasurer  et  eux  subscribe  avec  toute  lour 
maines,  les  Articles  sont  come  ensuont.'! 

<*  We  her  majesty's  justices  of  both  benches, 
and  barons  of  the  Exchequer,  desire  your  lord- 
ships, that  by  some  good  means  some  order 
may  be  taken,  that  her  highness's  subjects  may 
not  be  committed  or  detained  in  prison  by  com- 
mandment of  any  nobleman  .  or  counsellor 
against  the  laws  ol  the  realm ;  either  else  help 
us  to  have  access  to  her  majesty,  to  tlie  end  to 
become  suitors  to  her  for  the  same;  for  divers 
have  been  imprisoned  for  suing  ordinary  actions 
and  suits  at  the  Common  Law,  ontil  they  have 
been  constrained  to  leave  the  same  against 
their  wills,  and  put  the  same  to  oVder,  albeit 
judgment  and  execution  have  been  had  therein, 
to  tneir  great  losses  and  griefs ;  for  the  aid  of 
which  persons,  her  majesty's  writs  have  sundry 
times  been  directed  to  sundry  persons,  having 
the  custody  of  such  persons  unlawfully  impri- 
soned, upon  which  Writs,  no  good  or  lawful 
cause  of  imprisonment  hath  been  returned  or 
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certified.  WhereupoOy  according  to  the  laws, 
they  hmve  been  discharged  of  ibeir  impriaon- 
meiit;  amne  of  which  persons  so  dehrered, 
have  been  again  committed  to  prison  in  secret 
places,  aod  not  to  any  common  or  ordinary 

}}moa,  or  lawful  officer  or  sheriff,  or  other  law- 
iiUjr  authorizfrdy  to  have  or  keep  a  gaol ;  so 
that  upon  compliiint  made  for  their  chelivery, 
(he  queen's  courts  cannot  tell  to  whom  to  di- 
rect her  majesty's  writs;  and  by  this  means 
justice  cannot  be  done.  And  moreover,  divers 
officers  and  Serjeants  of  London  have  been 
many  times  committed  to  prison  for  lawful  es- 
ecuang  of  her  majesty's  writs,  sued  forth  of 
her  majesty's  oouns  at  Westminster;  and 
thereby  her  majesty's  subjects  and  officers  are 
CO  terrified,  that  they  dare  not  sue  or  execute 
her  majesty's  laws,  her  writs  and  command- 
meots:  divers  others  have  been  sent  for  by 
parsivants,  and  brought  to  London  from  tbeir 
dwcUinss,  and  by  unlawful  imprisonment  have 
been  constrained,  not  only  to  withdraw  their 
lawful  sait6,  but  have  also  been  compelled  to 
pay  tlie  pursivants,  so  bringing  such  persons, 
great  sums  of  money.  All  which  upon  com- 
plaint the  judges  are  bound  by  office  and  oath 
to  relieve  and  help,  by  and  according  to  her 
majesty's  laws.  And  when  ic  pleaseth  your 
lordships  to  will  divers  of  us  to  set  do«in  in 
what  cases  a  prisoner,  sent  to  custody  by  her 
majesty  or  her  council,  are  to  be  detained  in 
prison,  and  not  to  be  delivered  hy  her  majebty's 
Court  or  Judges;  we  think,  that  if  any  person 
be  committed  by  her  majesty's  command,  from 
her  person,  or  by  Qrderfirom  the  Council-board; 
and  if  any  one  or  two  of  her  council  commit 
one  for  High-Treastin,  such  persons  so  in  the 
cases  before  committed,  may  not  be  delivered 
by  any  of  her  courts,  without  due  trial  by  the 
law,  nntl  judgment  of  acquittal  had :  never- 
theless the  Judges  may  award  the  queen's  writ 
to  bring  the  bodies  of  »uch  prisoners  before 
them  ;  and  if  upon  return  thereof,  the  causes 
ofiheir  commitment  be- certified  to  the  judges 
as  It  ought  to  be  :  then  the  judges  in  the  cases 
before,  ought  not  to  deliver  him;  but  to  re- 
mand him  to  the  place  from  whence  he  came, 
which  cannot  be  conveniently  done,  unless 
notice  of  the  cause  in  general,  or  else  in  spe- 
cial, be  given  to  the  keeper  or  gaoler  that  shall 
have  the  custody  of  such  prisoner."  All  the 
Judges  and  Barons  did  suhiicrtbe  their  nnn*e!i 
to  these  Articles,  Trr.  Paschie  34  EUz.  and  de- 
livereilone  to  the  Lord-Chancellor,  and  another 
to  the  Lord  Treasurer:  after  nhirh  time  there 
did  follow  more  quietness  than  before,  in  the 
cause  before-mentioned. 
After  the  reading  of  this  Report, 
Sir  Edward  Ceke  said.  That  of  my  own 
knowledge  this  Book  was  written  with  my  lord 
Anderson's  own  band,  it  is  no  flying  report  of 
a  young  student.  I  was  solicitor  Jthen,  and 
treasurer  Burleigh  was  as  much  againsf  com- 
mitment as  any  of  this  kingdom  ;  it  whs  the 
White  Staves,  that  made  this  stir.  Let  us  draw 
towards  a  conclusion :  the  question  is,  Whettter 
a  Freenao  can  be  imprisoned  by  the  king, 


without  setting  down  the  cause  ?  I  leave  it  as 
bare  as  '^sop's  crow,  they  that  argue  against 
it,  *  Humores  moti  et  non  remoti  corpus  de- 
'  struunt.'  It  is  a  mniim,  the  common  law 
has '  admeasured  the  king's  prerogative,  that  in 
no  case  it  can  prejudice  the  inheritance  of  the 
subjects;  had  the  law  given  the  prerogative  to 
that  which  is  taken,  it  would  have  set  some 
time  to  it,  else  mark  what  would  follow.  I 
shall  have  nn  estate  of  inheritance  for  life,  or 
for  years  in  my  land,  or  propriety  in  my  goods^ 
and  I  shall  be  a  tenant  at  will  for  my  liberty  ; 
I  shall  have  propriety  in  my  own  house,  and 
not  liberty  in  my  person,  *  Perspicue  vera  non 
*  sunt  probanda!'  The  king  hath  distributed 
his  judicial  |>ower  to  courts  of  justice,  and  to 
ministers  of  justice ;  it  is  too  low  for  so  great  a 
monarch  as  the  king  is,  to  commit  men  to 
prison  ;  and  it  is  against  law,  that  men  should 
be  committed,  and  no  cause  shewed.  I  would 
not  speak  this,  but  that  I  hope  my  gracious 
Vmz  will  hear  of  it :  yet  it  is  not  1,  Edward 
Coke,  that  speaks  it,  but  the  Records  that 
'speaks  it ;  we  have  a  national  appropriate  Law 
to  this  nation,  <  divisis  ab  orbe  Britannis.' 
Mr-  Seldtn. 

I  was  sent  hither,  and  trusted  with  the  lives 
and  liberties  of  them  that  sent  me.  Since  I 
came,  I  took  here  an  oath  to  defend  the  king's 
prerogatives  and  rights.  I  profess*  though 
once  I  was  of  council,  and  then  I  fpoke  for  my 
fee,  for  the  gentlemen  in  their  Habeas  Corpus ; 
yet  now  I  speak  according  to  my  knowledge 
and  conscience. 

The  question  is.  Whether  any  suljeot  or 
freeman,  that  is  comntitted  to  prison,  and  the 
cause  not  ^hewn  in  the  Warrant,  he  ought  to 
be  bailed  or  delivered  ?  I  think,  conndently,  it 
belongs  to  every  subject  that  is  not  a  viJicin 
that  he  ought  to  be  bailed,  or  delivered. 

I  frhall  speak  in  this  course.  1.  I  will  shew 
the  Reasons.  2.  Acts  of  Parliament.  3.  Pre- 
cedents.    4.  Answer  Objections. 

I.  Reasons  drawn  from  three  heads : 

1.  From  Remedies  provided  by  the  common 
law  a£ain«r  imprisonment.  For  that  precions 
thing  of  Liberty  tlieie  are  divers  ren  edies,  by 
which  it  appears,  if  no  knov^n  cause  be  of  fur-  ' 
ther  detainment,  he  is  to  he  delivered.  I  wrll 
not  mention  the  action  of  false  imprisonment, 
but  the  writ  de  odio  tt  atia  which  is  not  taken 
away,  for  that  it  is  in  Magna  Charta.  That 
writ  witssetit  t'>  know,  if  the  party  imprisoned 
n  ere  committed  for  any  cau^e  ot  malice  and 
hatred,  and  this  was  to  be  enquired  of  injury. 
For  the  writ  de  homine  rcplctiiando,  if  one  «be 
imprisoned  under  the  ^herifl,  he  must  be  deli- 
vered, if  he  be  not  detained  f<>r  a  cause  for 
which  he  U  not  replevistble.  For  the  Habeas 
Corpus,  the  Keeper  is  to  bring  the  body  *  ad 
<  subjiciendum  et  recipiendum.'  If  there  be 
no  cause,  how  can  the  Court  consider  of  the 
cause  ?  For  appeal,  by  the  old  law  in  tie  time 
of  H.  1,  one  imprisoned  might  h.ive  his  appeal, 
as  appears  by  Bracton,  c.  S5.  lib.  de  corona. 
Field,  r.  4«. 

S.  The  second  reason  is  from  the  considera- 
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tioa  of  Freemen  and  VUIeint.  AU  admit  we 
are  Uheri  homines  i  but  do  but  consider  the 
difference  of  VilJcios  and  Freemen,  and  I  know 
no  diflfecence  in  their  persons,  but  only  the  one 
^nnot  be  impriiioued,  as  the  otlier  may. 
Whoever  can  say  1  can  imprison  him,  I  will 
say  he  is  my  villein.  It  is  the  sole  distinction 
of  Freemen,  that  they  cannot  be  imprisoned  at 
pleasure.  la  old  time  none  but  Jews  and  Vil* 
leins  could  be  imprisoned,  and  confined.  The 
Jews  were  as  demesne  lilleins  of  the  king ;  he 
,  could  send  to  them  to  lend  money,  and  ir  they 
did  not,  he  imprisoned  tliem. 

3.  From  matter  of  Pmiishment.  When  any 
thing  is  declared  by  any  new  statute  to  be  an 
offence,  it  goes,  That  he  shall  be  lined  and  im- 
prisoned. To  what  end  were  this  in  any  act 
of  parliament,  if  imprison meut  was  at  the 
king's  will  ? 

II.  For  Acts  of  Parliament,  Magna  Charta, 
c.  19.  In  that  act  when  it  was  first  made,  it 
was  *  nee  eum  in  carcere  mittimus,'  17  Job. 
that  statute  was  made,  and  then  it  bad  those 
words.  The  course  then  was  to  send  down  all 
acta  of  parliament  and  charters  to  the  abbeys 
to  be  enrolled.  Matthew  Paris,  345.  &  313. 
recites  thnt  cliartcr  of  17  John. 

They  object  in  Magna  Charta,  there  is  '  lex 
'  terrx,'  and  by  the  law  one  may  be  imprisoned. 
*  Les  terrae'  is  the  process  of  law,  for  tlie  law 
imprisons  no  man  at  all,  but  it  is  meant  the 
process  of  law,  5  £.  3.  Upon  some  occasion  it 
was  enacted,  That  none  be  attached  contrary 
'  to  the  Great  Charter  and  the  law  of  the  land. 
^5^.  3,  divers  were  committed  to  the  Tower, 
ana  no  man  knew  wherefore,  wherenpon  was 
25  E.  3,  made,  $8  E.  3,  c.  3,  36  E.  3,  n.  9.  is 
agsiinst  imprisonment, '  per  speciale  mandatum.' 

III.  For  Precedents,  18  E.  3,  rot.  33  H.  1, 
II,  8,  rot.  9,  12  Jac.  rot.  153. 

IV.  Objections  against  it.  First,  Against 
the  reason  ;  a  man  may  be  committed  for  a 
poifit  of  stare,  that  may  not  be  known  :  I  un- 
derstand nut  matters  of  state;  I  expected  not 
the  objccti<»n  in  a  Court  of  Justice;  and  it 
may  Ue  a  word  for  any  king  to  try  the  courage 
of  hisjudgen,  and  to  suppose  there  is  a  cause  of 
stale,  wlicn  perhaps  there  is  no  cause  appears 
to  them.     It  is  as  if  they  sent  him  back  to  pri- 

^  son,  ihey  knew  not  wherefore  ;  which  cannot 
be  in  a  court  of  justice,  where  they  are  sworn 
todo  juHtice. 

Secondly,  As  to  the  Acts  of  Parliament,  the 
Judges  gave  no  answer,  bot  only  commended 
tltem  ;  but  the  Attorney  answered  them  with 
one  blow  to  strike  them  all ;  that  tlicy  are  to 
be  considered  for  common  and  ordinary  causes, 
that  jiappen  in  Westminster-hall  only  Bnt  do 
hut  consider  Magna  Charta,  which  reflects 
upon  the  king;  '  nee  super  eum  tbimus.'  By 
the  law,  if  I  bring  an  Appeal  of  Murder  against 
a  nohleman,  wh'ch  is  my  suit,  heshdl  not  be 
tried  by  bis  peers ;  but  if  be  be  indicted  for 
that  murder,  wbicb  is  tlie  kingV  suit,  be  shall ; 
which  shews,  that  that  which  is  in  Magna 
Charta  is  meant  of  the  king,  though)  it  be  Qot 
in  tbe  Xbitd  ptr^on. 


Third  Objection  is  against  the  Statute  ofWest- 
minster  1.  c  15.  But  the  kind's  ceHimand  is 
the  command  of  the  king  by  his  justices ;  and 
also  tlie  wordy  '  ReplevisaUe,'  never  ^gnifies 
bailable  ;  bailable,  is  in  a  Court  of  Record,  by 
the  king's  justices  :  but  replevisable,  is  by  the 
sheriff.  The  statute  is  to  the  sheriff,  and  it 
shews  the  particular  causes,  and  concludes  that 
the  sheriff  shall  bse  his  bailiwick.  The  slieriff 
could  never,  replevy  one  for  murder,  or  matters 
of  tite  forest :  but  in  tlie  KingVbench  for 
murder,  or  matters  of  the  ftiresr,  they  may,  3. 
assis.  19,  21  £.  4,  25.  2^  H.  6,  48.  Ncwtou.  If 
any  man  be  taken  by  our  commnnd,  or  by  the 
command  of  the  king,  if  the  sheriff  take  the 
party,  he  must  come  to  usy  we  «iU  grant  a 
Supersedeas. 

Fourthly,  They  object  as^aiast  the  precedents 
cited ;  they  are  all  of  this  kiud,  tbey  were  im- 
prisoned '  per  mandatum  domini  regis,'  or 
'  concilii/  without  cause,  or  the  cause  is  cac- 
pressed.  When  the  cause  is  expressed,  and  is 
within  the  cognizance  of  tlie  cou.  t,  tbere  they 
bailed  them  ;  but  when  it  b  for  felony  or  tree* 
son,  it  may  be  done  be^rond  the  seas»  and  then 
the  court  has  no  cognizance  of  them.  'When 
no  cause  is  set,  yet  bailment  is  alledgcd ;  then 
they  answer  divers  were  so  bailed,  but  tbe 
cause  appears  by  Paper- Books  ;  but  1  never 
saw  these  Books  to  be  Records,  and  Judges  of 
Record  made  their  Judgment  in  Records,  and 
the  cause  only  appears  by  Record. 

For  the  Resolution  cited  34  Eliz.  ell  »rect- 
deiits  were  read,  acts  of  parliament  indeea  were 
passed  over,  and  yet  that  was  not  read.  As 
we  have  tliat  liberty  here,  so  I  dare  say,  no 
prince  in  Christendom  doth  assume  this  power 
to  imprison  any  without  any  cause.  I  find  no 
steps  or  vestigium  of  any  such  power.* 

Saturday,  March  29,  1628.  Mr.  Solicitor 
spake  as  followeth : 

My  care  when  I  spake  last  was  to  give  satis- 


«  «  Die  Veneris,  Mar.  28.  I  rise  to  make 
a  motion.  Yesterday  a  learned  An^ument  was 
made  by  Mr.  Solicitor,  and  21  Edw.  1,  was 
cited  by  him,  which  makes  clearly  fur  the  Sub- 
ject, also  for  that  talus  populi,  1  am  sure  that 
*  libertas  populi  est  salus  populi.'  And  Festos 
himself  that  sent  Paul  to  Agrippa  was  a  latvyer 
of  the  empire ;  and  to  send  a  prisoner  without 
signifying  the  crimes  laid  against  him,  seemed 
unreasonable  to  Festus  to  do.  By  the  law  of 
the  empire  none  were  to  be  committed  above 
thirty  da^s,  and  tbe  gaoler  is  under  a  penalty  to 
certify  the  cause  of  the  prisoner's  commitment : 
and  ii^  the  gaoler  be  sl»ck,  he  is  to  he  fined.  When 
they  speak  here  of  the  Judgment  given  in  tbe 
King's  Bench,  they  say  the  Prec«rdents  were 
mis-recited.  L^t  a  Sub-committee  search  into 
those  Judgments  and  Precedents.  I  heard 
here  a  guousque,  and  there  is  nothing  but  a 
remittitur.  The  course  of  the  officer  is  to 
enter  quouxque,  &c.  and  that  i^  till  tliey  be  de- 
livered by  law,  and  i«  all  tlie  Judgment  that 
can  be*^  Ex  MSS«  Pymwii.  See  Sel4eo*« 
Life  in  bift  We^ks^ 
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Actioo  that  the  judges  did  not  err  in  their  late 
Resolutiona ;  but  if  they  did,  it  was  cum  patri- 
tus ;  the  Judges  knew  nothing  of  the  cause  of 
the  gentlemen's  imprisonment;  if  they  had 
known  the  cause  of  their  imprisrinoient  in  pri- 
vate, they  would  have  appealed  to  his  mayesty 
for  his  grace.  For  to  reiterate  all  the  aut}K>- 
rities  I  will  not,  I  have  something;  to  say  in  the 
point,  to  put  iuto  the  scale,  which  might  have 
been  then  said,  had  it  not  been  fur  tlve  unhappy 
difierence  that  might  have  bera  between  tiie 
two  courts  iu  Weatminster-iially  the  KiugV 
bench  and  the  Chancery  Court. 

Iu  13  Jac.  divers  were  committed  for  dis- 
obedience  to  the  Decree  of  the  Court  of  Chan- 
cery, as  namely  Rosswell  and  others,  and  it  wna 
resolved.  That  the  Judges  could  nbt  deliver 
such,  and  at  the  same  time  some  were  com- 
mitted by  warrant  from  the  king  and  the  lords 
of  the  council,  and  this  came  in  question,  Mich. 
13  Jac.  and  so  continued  divers  Terms.  There 
was  then  recourse  had  to  those  arguments,  and 
i  have  a  report  here  of  that  time  what  the 
judges  did  then,  part  whereof  I  will  read. 

It  was  resolved  by  Coke,*  Crook,  Dodertdge 
and  Houghton y  that  the  return  was  good,  and 
that  the  cause  need  not  to  be  disclosed,  being 
*  per  mandatmn  concilii,'  as  '  arcan«i  regni' 
(and  the  report  further  saith,  That  in  34  iSiz. 
it  was  resolved  accordingly),  and  by  Coke  it 
was  said,  That  if  the  privy-council  commit  one, 
he  is  not  bailable  by  any  court  of  ju&tice,  and 
Stamford's  opinion  is  so,  fol.  79.  See  what 
opinion  the  Judge  had  of  the  resolution  iu  34 
£liz.  and  of  Stamford. 

To  this  sir  Edward  Coke  replied :  This  re- 
port move^  not  me  ot  all ;  that  report  is  not 
yet  31  years  old,  but  under  age,  being  in  13 
Jac.  In  truth,  when  I  road  Stamford,  I  was  of 
his  opinion  at  the  first,  but  since,  looking  into 
those  Records  before-mentioned,  I  was  of  ano- 
ther mind.f  He  brings  in  an  ill  time  13  Jac. 
when  there  was  clashing  between  the  Court  of 
King's-bench  and  Chancery,  as  also  there  were 
then  many  of  the  traitors  that'  were  of  the 
Powder-Treason^  committed  *  per  mandatum 
'  concilii.' 

Upon  Monday,  April  1,  the  Debate  being 
re-assumed,  sir  Bobert  Philips  moved.  That 
considering  the  honse  was  now  ready  for  the 

*  Coke  was  then  a  Judge,  and  in  favour  at 
court. 

t  '*  Coke  of  one  mind,  when  a  Judge,  and 
in  favoor ;  of  another,  when  out  of  court,  and 
discontented."    (Note  to  old  Edition.) 

Of  Coke's  conduct  in  parliaiqent,  Mr.  Bar- 
ringtoo,  in  a  Note  to  his  Observations  on  Sta- 
tute Westminster  the  Seoond,  says,  "  The 
late  publication  of  the  Journals  of  the  Hoiise 
of  Commons  shews,  that  he  did  not,  as  a  Meoi- 
ber  of  Parliament,  prostitute  his  adhxing  know- 
ledge of  municipal  law,  to  political  purposes ; 
as  he  generally  argues  in  the  same  manner,  and 
from  the  same  authorities,  which  he  cites  in 
liis  Instittnes," 

VOL.  Ill, 


question,  they  might  hear  the  resolutk)Q  read 
of  all  the  Judges  in  34  £liz.  about  this  matter. 
Then 

Sir  Edpoard  Coke  stood  up  and  said.  The 
gjassof  Time  runs  out, and  something  cast  upon 
us  hutb  retarded  us;  Wlieu  I  spake  against  the 
lioans  and  this  matter,  I  expected  blows,  and 
somewhat  was  spoken,  though  not  to  the  matter. 
Concerning  that  (that  hath  been  objected),  I 
did  when  I  was  a  Judge,  I  will  say  suraewhat. 
Indeed,  a  motion  was  made,  but  no  argument 
or  debate,  or  resolution  upon  *  advice ;  I  will 
never  palliate  wrtli  this  house,  there  is  no  Judge 
th.lt  hath  an  upright  heart  to  God,  and  a  clear 
heart  to  the  world,  but  he  hath  some  warrant 
for  every  thing  that  he  doth.  I  confess  when 
I  read  Stamford  then,  and  had  it  in  my  hands^ 
I  was  of  that  opinion  at  the  Council-Table ; 
but  when  i  perceiied  that  some  members  of 
tliis  liou^e  were  taken  away,  even  in  the  face 
of  this  house,  and  sent  to  urison,  and  when  I 
was  not  fur  off  from  tliat  place  myself,  I  went 
lo  my  book,  and  would  not  be  quiet  till  I  had 
satisfied  myself.  Stamford  at  the  first  was  my 
^uide,  but  my  guide  had  deceived  me,  there- 
fore I  swerved  from  it :  I  *have  now  better 
guides,  Acts  of  Parliament  and.  other  prece- 
dents, these  are  now  my  guides*  I  destre  to 
be  free  from  the  imputation  that  haih  been 
laid  upon  me. 

As  for  the  Copy  of  the  intended  Judgment, 
I  fear,  had  it  not  been  for  this  parliament,  it 
had  been  entered  ere  this  time ;  a  parliament 
brings  Judges  and  all  ottier  men  into  good  or- 
der :  if  any  clerk  had  drawn  this  draught,  he 
would  have  done  it  by  a  precedent,  nud  there 
can  be  no  precedent  found  that  warrants  it, 
and  therefore  I  believe  that  some  other  ditl  it. 
—This  draught  of  the  Judgment,  should  it  be 
entered,  will  sting  us  to  death,  <  quia  nulla 
'  causa  fuit  ostenta,  ideo  ne  fuit  baileabile  ;* 
and  that  it  appears  to  be  so  by  the  Records.  I 
persuade  iny&elf  Air.  Attorney  drew  it;  I  had 
a  copy  of  my  lord  Anderson*8  Ileport  of  the 
Judges  Resolution,  34  £Iiz.  long  ago ;  but  i 
durst  not  vouch  it  (and  it  was  so  in  that  copy) 
for  that  it  was  Apocrypha,  and  did  not  answer 
his  gravity  that  made  it,  and  yet  it  was  cit«d 
iu  the  King's  Bench,  <  That  all  the  Judges  of 
England  rtded  it  so.' 

Ttien  the  Qouse  of  Commons  came  to  the 
following  Resolutions : 

Resolved  upon  the  .question,  nem.  con. 

'  I.  That  no  Freeman  ought  to  be  detained 
'  or  kept  in  prison,  or  otherwise  restrained  by 
'  the  command  of  the  king  or  privy-council,  or 
'  any  other,  unless  some  cause  of  the  commit- 
'  meht,  detainer  or  restraint  be  expr«!ssed,  for 
'  which  by  law  he  ought  to  be  committed,  de* 
'  tained  or  restrained. 

<  II.  That  the  Writ  of  Habeas  Corpus  may 
'  not  be  denied,  but  ought  to  be  granted  to 
'  every  .man  that  is  committed  or  deuiaed  in 
'  prison,  or  otherwise  restrained,  tliough  it  be 
'  by  the  command  of  the  king,  the  privy-couo- 
'  cd,  or  any  other,  he  praying  the  same, 

Q 
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'  III.  That  if  a  Freeman  be  committed  or 

*  detained  in  prison,  or  othenvise  restrained  bv 

*  the  cominaiid  of  the  king,  tlie  privy-council, 

*  or  any  other,  jaq  cause  of  such  commitment, 
•  *  detainer,   or  restraint   being  expressed,  for 

*  which  by  law  he  oii«;ht  to  be  commitied,  de- 

*  taincd,  or  restrained,  and  the  same  be  return- 

*  cd  upon  an  Habeas  Corpus,  granted  for  the 
<  said  party  ;   iheu  he  ought  to  be  delivered  or 

*  bailed.' 

And  then  taking  into  consideration  the  Pro- 
perty of  tl»e  Subject  in  his  Goods,  they  came  to 
this  Ilebolution,  to  \ihich  there  was  not  a  nega- 
tive; viz. 

'  That  it  is  the  antient  and  indubitable  Right 

*  of  every  Freeman,  that  he  hath  a  foil  and  ab- 

*  solute  properly  in  his  goods  and  estate  ;    that 

*  no  Tax,Tailla*ge,  Loan,  Benevolence,  or  other 

*  like  charge  ought  to  be  commanded,  or  levied 

*  by  the  kin^r,  or  uny  of  his  ministers,  without 

*  common  consent  by  act  of  parliament.' 

The  Commons  having  shewed  their  care  of 
the  Subjects  in  the  Liberty  of  their  Persons, 
and  Propriety  in  their  Goods,  did  now  prepare 
to  transmit  their  Resolutions  to  tiie  Lords  fur 
their  concurrence  ;  and  seveml  members  were 
appointed  to  manage  a  Conference  with  the 
Lords  concerning  the  same;  and  Monday, 
iVprilT,  the  Conference  was  held,  and  opened 
by  sir  Dudley  Di^gS. 

A  Conference  desired  by  the  Lords,  and  had 
by  a  Committee  of  both  Houses,  concern- 
ing the 'Rights  and  Privileges  of  the  Sub- 
jects. 

Si^  Dudley  Diggs, 

My  Lords  ;  I  shall,  I  hope,  auspiciously  be- 
gin this  Conference  this  day,  with  an  observa- 
tion out  of  an  Holy  Story,  in  the  days  of  good 
king  Josiali,  */.  Chron.  34,  when  the  land  was 
purged  of  Idolatry,  and  the  great  men  went 
about  to  repair  the  House  of  God  ;  while  mo- 
'  uey  WAS  sought  for,  there  was  found  a  Book  of 
the  Law  which  had  been  neglected,  and  after- 
wards being  presented  to  the  good  king,  pro- 
cured the  blessing,  which  ][our  lordship  may 
read  in  the  Scriptures.     2  Kings  33. 

My  good  lords,  I  am  confident  your  lord- 
ships will  as  cheerfully  join,  with  the  commons, 
in  acknowledgment  of  God*s  great  blessing  in 
our  good  king  Josiah,  as  the  knights,  citizens, 
and  burgesses  of  the  house  of  commons,  by  me 
their  unworthiest  servant,  do  thankfully  re- 
member your  most  religious  and  truly  honour- 
able invitation  of  them  to  the  late  Petition,  for 
cleansing  this  land  from  Popish  Abominations ; 
which  1  may  truly  call  a  necessary  and  a  happy 
repairing  of  the  House  of  God.  And,  to  go  on 
with  the  parallel,  whiUt  we  the  commons,  out 
of  our  good  aflfections,  were  seeking  for  money, 
we  found,  I  cannot  say  a  Book  of  the  Law,  but 
many,  and  those  fundamental  pointy  thereof 
neglected  and  broken,  which  hath  occasioned 
oar  desire  of  this  Conference :  wherein  I  am 
first  commanded  to  shew  to  your  lordships  in 
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general,  that  the  Laws  of  England  arc  ground- 
ed on  reason,  more  ancient  than  books,  con- 
sisting much  in  unwritten  customs,  yet  so  full 
of  justice  and  true  ecfuity,  that  your  most  ho- 
nourable predecessors  and  ancestors  many 
times  propugned  them  with  a  nolumut  mutari  ; 
and  so  ancient,  that  from  the  Saxon  days,  not- 
withstanding the  injuries  and  ruins  *of  time, 
they  have  continued  in  most  parts  the  same,  as 
may  appear  in  old  remaining  monuments  of  the 
laws  ot  Ethelbeit,  the  first  Christian  king  of 
Kent,  Ina  the  king  of  the  West-Saxons,  Ofl&  of 
the  Mercians,  and  of  Alfred  the  great  mofiarch, 
who  united  the  Saxon  Heptarchy,  whose  laws 
are  yet  to  be  seen,  published,  as  some  think, 
by  parliament,  as  he  says  .to  that  end,  <  Ut  qui 
'  sub  uno  rege,  sub  una  lege  regerentur.'  And 
though  the  Book  of  Litthfield,  speakinz  of  the 
troublesome  times  of  the  Danes,  says  that  then 

*  Jus  sopitum  erat  in  regno,  leges  et  consuctn- 
'  dines  »opitse  sunt,'  and  *  prava  voluntas,  vis, 

*  et  violentia  magis  regnabant  quam  judicia  vel 
<  Justitia  ;'  yet,  by  the  blessing  of  God,  a  good 
kmg,  Edward,  commonly  called  St.  Edward, 
did  awaken  those  laws,  and  as  the  old  words  are, 
'  Excitatis' reparavit,  reparatas  decoravit,  de- 

*  coratas  contirmavit.'  Which  *  confirmavit,' 
shews,  that  good  king  Edward  did  not  give 
those  laws,  which  William  the  Conqueror,  and 
all  his  successors,  since  that  time,  have  sworn 
unto. 

And  here,  my  lords,  by  many  cases  frequent 
in  our  modern  laws,  strongly  concurring  with 
those  of  the  ancieut  Saxon  kings,  I  might,  if 
time  were  not  precious,  demonstrate  that  onr 
Laws  and  Customs  were  the  same. 

I  will  only  intreat  your  lordships  leave  to  tell 
you,  that  as  we  have  now,  even  ii>  those  Saxon 
limes  they  nad  their  Courts-Baron  and  Court»- 
Leet,  and  Sheriff-Court?,  by  which,  as  Tacitus 
says  of  the  Germans  their  ancestors,  'Jura 
'  reddcbaut  t)er  pagos  et  vicos ;'  and,  I  do  be- 
lieve, as  we  have  now,  they  had  their  parlia- 
ments, where  new  laws  were  made  '  cum  con* 
*■  sensu  praelatorum,  magnatum  et  totfus  com- 

*  raimitatis ;'  or,  as  another  writes,  *  cum  con- 
'  silio  prslatorum,  nobilium,'  et  sapientium  lai- 
'  corum/  I  will  add  nothing  out  of  Glanvile 
that  wrote  in  the  time  of  H.  2,  or  Bracton  that 
wrote  in  the  days  of  H.  3,  only  give  me  leave 
to  cite  that  oi  Fortescue,  the  learned  Chancel- 
lor to  H.  6,  who  writing  of  this  kingdom,  says, 
'  Regnum  illud  in  omnibus  natiotium,  et  regum 
'^temporibus,  eisdem  quibus  nunc  regitur  legi- 

*  bus  et  consuetudinibus,  regebatur.'  But,  nij 
good  lords,  as  the  poet  said  of  Fame,  I  may  say 
of  our  Common-Law ; 

'  Ingrediturqu^  solo  caput  inter  nubila  condit.' 

Wherefore  the  cloudy  part  being  mine,  I  will 
make  haste  to  open  way  for  your  lordships  to 
bear  more  certain  Arguments,  and  sucb  as  go 
on  more  siA«  grounds. 

Be  pleased  then  to  know,  that  it  is  an  nn- 
doubted  and  fundamental  point  of  this  so  an- 
cient Common-Law  of  Enghind,  that  the  Sub- 
ject hath  a  true  property  in  bis  Goodi  ami 
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Possessions,  which  doth  preserre,  as  sacred, 
tiiac  meum  ei  tuum^  that  is  tiie  nurse  of  indas- 
•irj,  and  mother  of  courage,  and  without  which, 
tiiere  cau  be  no  justice,  of  which  meum  tt  tuum 
is  the  pru|>er  object.  But  the  undoubted 
birthright  .of  free  Subjects,  hath  lately  not  a 
little  been  invaded  and  prejudiced  by  pressures, 
the  more  grievous,  because  they  have  been 
pursued  by  inipribonnieot,  contrary  to  the  fran- 
chises of  this  land ;  and  when,  according  to 
the  laws  and  statutes  of  this  realm,  redress  hath 
been  sought  for  in  a  l^gal  way,  by  demanding 
Habeas  Corpus  from  the  Judges,  and  a  dit>- 
cbarge  or  trial  according  to  the  law  of  the  land, 
success  hath  failed ;  that  now  enfufceth  the 
commons,  in  this  present  parliament  assembled, 
xo  examine  by  acts  of  parliament,  precedents 
and  reasons,  the  truth  of  the  English  Subjects 
Liberty,  which  I  shall  leave  to  learned  gentle- 
men, whose  weighty  Arguments,  I  hope,  will 
leave  no  place  in  your  lordships  memories,  for 
tlie  errors  and  infiroyties  of  your  humblest 
ierv-ant,  that  doth  thankfully  acknowledge  the 
great  favour  of  your  honourable^  and  patiei^t 
attention.  • 

Mtt.  Littleton's  Argument. 
Made  by  the  command  of  the  House  of  Com- 
mons out  of  A cc^of  Parliament,  and  autho- 
rities of  law,  expounding  the  same,  at  the 
first  Conference  with  the  Lords,  concerning 
the  Liberty  of  the  Person  of  every  Freeman.* 

My  lords;  Upon  the  occasions  delivered  by 
the  gentleman  that  la»t  spake,  your  lordships 
have  heard  the  Commons  have  taken  into  their 
serious  cousideration  the  matter  of  Personal 
Liberty,  and  after  long  debate  thereof  on  divers 
days^  as  well  by  solemn  arguments,  as  single 
propositions  of  doubts  and  answers,  to  the  end 
DO  scruple  might  repiain  in  any  man's  breast 
unsaiisfied,  they  have  upon  a  full  search,  and 
clear  understanding  of  all  things  pertinent 
to  the  question,  unanimously  declared :  That 
no  Freeman  ought  to  be  committed  or  detained 
in  prison  by  the  command  oi  the  King  or  Privy- 
Council,  or  any  other,  unless  some  cause  of 
die  commitment,  detainer,  or  restraint  be  ex- 
pressed, for  which  by  law  he  ought  to  be  com- 
mitted, detained,  or  restrained.  And  they  have 
sent  tne,  with  other  of  their  members,  to  repre- 
sent onto  your  lordsliips  the  true  grouods  of 
loch  their  Hesolution,  and  have  charged  me 
particularly,  leaving  the  reasons  of  law  and  pre- 
cedents for  others,  to  give  your  lordships  satis- 
faction, that  this  Liberty  is  established  and  con- 
lirmed  by  the  whole  sute,  the  king,  the  lords 
spiritual  and  temporal,  and  commons,  by  se- 
veral acts  of  parliament;  thp authority  whereof 
is  so  great,  that  it  can  receive  no  answer,  save 


*  This  Argument  of  Mr.  Littleton  is  printed 
in  '  Cottoni  I'ostliuma ;'  as  if  made  by  sir  Ro- 
bert Cotton^  hart.  But  whosoever  consults  the 
Historians  of  those  times,  will  find,  that  Diggs, 
Littleton,  Seldea  and  Coke,  x^ere  the  four 
lawyers  appointed  by  the  House  of  Commons 
to  manage  that  memorable  Conference. 


I  by  interpretation  or  repeal  by  future  statutes. 

And  tliose  that  I  sh»!l  mind  >our  lordships  of, 
j  jire  so  direct  in   point,  ih:it  they  can  be.ir  no 

otiier  exposition  at  all,  and  sure  I  am  tlicy  are 

still  in  force. 
•The  first  of  them  is  tl»t  Grand  Charter  of  the 

Liberties  of  England,  fir^t  granted  in  the  17tli 

of  king  John,  and  renewed  in  lite  9  Hep.  3,  and 

since  coniirmed  in  parliament  ab  -ve  30  times. 

The  words  are  these,  ch.  29.  *  Nullus  liber 
I  '  homo  cupiatur,  vel  imprisouetur,  aut  dis^eisie- 
I  *■  tur  de  libero  tenemcnto  suo,  vel  libertatibus, 

'  vel  liberie  consuetudinibus  suis,  uut  utlagere- 

<  tur,  aut  exuletur,  uut  al^quo  modo  de^iruatnr, 

<  nee  super  earn  ibimus,  nee  super  eum  mittc- 

<  mus,  nisi  per  legale  judicium  parium  suorum 
*  vel  per  le^em  tcrrae.* 

1  hesc  words,  *  nullus  liber  homo,'  &c.  are 
express  enougii,  yet  it  is  remarkable  that  Mat- 
thew Paris,  an  .authnr  of  special  credic,  doth 
observe,  fol.  '432,  that  the  Charter  of  9  11.  3, 
wa3  the  very  same  as  that  of  17  John,  *■  in  nullo 
'dissimilis*  are  his  words;  and  that  of  king 
John  he  setteth  down  verbatim,  fol.  342,  and 
there  the  words  are  directly  '  Nee  eum  in 
'  carcerum  mittemus:'  and  such  a  corruption 
as  is  now  in  print,  might  easily  happeo  betwixt 
9  H.  3,  and  28  £.1,  when  this  Charter  was 
first  exemplified,  but  certaiuly  there  is  suffici- 
ent left  in  that  which  is  extant  to  decide  this 
question.  For  the  words  are,  <  That  no  Free- 
'  man  shall  be  taken  or  imprisoned,  but  by  the 
^  lawful  judgment  of  his  peers  ;*  which  is  l>y  a 
jury  of  peers,  ordinary  jurors,  or  others,  who 
are  their  peers,  or  by  the  law  of  tlie  laud  e 
which  words,  *  Law  of  the*  land,'  must  of 
necessity  be  understood  in  this-  nation,  to  be 
by  due  process  of  the  law,  and  nc>t  the  law 
of  the  Imid  generolly,  or  otherwise  jt  would 
comprehend  bond-men  (whom  we  call  Vil- 
leins) who  are  excluded  by  the  word  •  Liber;' 
for  the  general  law  of  the  land  doth  allow  their 
lords  to  imprison  them  at  their  pleasure  without 
cause,  wherein  they  only  differ  from  tlie  fi'ee- 
men  in  respect  of  their  persons,  who  cannot  he 
imprisoned  without  a  cause.  And  that  tliis  is 
the  true  understanding  of  these  words,  '  Per 
legem  terrs,'  will  more  plainly  appear  by  di-  • 
vers  other  statutes  that  1  shall  u^e,  which  do 
expound  the  law  accordingly.  And  though  the 
words  of  diis  Grand  Charter  be  spoken  in  the 
third  person,  yet  they  iTre  not  to  be  understood 
of  suits  betwixt  party  and  pftrty,  at  least  not  of 
them  alone,  but  even,  of  the  king*s  suits  against 
his  subjects,  as  will  appear  by  the  occasion  of 
gctungof  that  Charter,  which  was  by  reason  of  • 
tlie  differences  betwixt  those  kings  and  their 
people,  and  therefore  properly  to  be  applied 
unto  their  power  over  them,  and  not  to  ordi- 
nary questions  betwixt  subject  and  subject. 

Secondly,  The  word  *  per  legale  judicium 
'  parium  suorum,*  immediately  preceding  the 
other  of  ^  per  legem  terrae,*  are  meant  of  Trials 
at  the  king's  suit,  and  not  at  the  prosecution  of 
a  subject.  And  therefore,  if  a  petrr  of  the  realm  > 
be  arraigned,  at  the  suit  of  the  king,  upon  an 
Indictment  of  murder^  he  shall  be  tried  by  hit 
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peers,  that  is  noMe*;  but  if  he  be  appealed  of 
xuiirdcr  by  a  rubject,  his  trial  shall  be  by  an' 
ordinary  Jury  of  12  fieeholders,  asappcareth 
in  10  £..4, 6,33  H.  8,  Brooke  Title  Tnals  143. 
Stan.  Cor.  li.  3,  ca.  1,  fol.  152.  and  in  10  £.  4, 
6,  it  is  ^aidy  such  is  the  meaning  of  Magna 
Charta,  for  the  same  reason :  therefore  as  *  per 
'  judicium  pnriuni  suorum'  extends  to  the  king's 
suit,  so  shall  these  words  '  per  legem  term.' ' 

And  in  8  E.  2,  rot.  perl.  n.  7,  there  is  a  Peti- 
tion that  a  Writ  under  the  privy^^ieal  went  to 
Ibe  guardians  of  the  great  seids^to  cause  lands 
to  be  seized  into  the  king's  bands,  by  force  of 
which  there  went  a  wiivout  of  the  Chancery  to 
the  Escheator,  to  seize,  against  tbe  form  of  the 
Grand  Charter,  that  the  king  nor  his  ministers 
shall  out  no  man  ofhis  freehold  without  reason- 
able judgment,  and  tlie  party  was  restored  to 
his  land :  which  shewed  the  statute  did  extend 
to  the  king. 

There  was  no  invasion  upon  this  personal 
idberty,  till  the  time  of  £dw.  3,  which  %7as  soon 
resented  by  the  subject;  for  in  5  E.  8,  c.  9,  it 
is  ordained  in  these  words :  '  It  is  enacted  that 

*  no  man  from  henceforth  shall  be  attached  by 

*  any  accusation,  nor  fore-judged  of  life  or  limb, 
'  flor  his  Ifttids,  tenements,  gcMxls,  nor  chattels, 

*  seized  into  the  king's  hands,  against  the  form 

*  of  the  Great  Cliarter,  and  the  law  of  the  land.' 
S5  £.  3,  c.  4,  it  is  more  full,  and  doth  expound 
the  words  of  the  Grand  Charter,  ahd  is  thus : 

*  Whereas  it  is  contained  in  the  Grand  Charter 
'  of  the  franchises  of  England,  that  na  freeman 
'  shall  beifhprisoned,norputout  ofhis  freehold, 

*  nor  free  custom,  unless  it  be  by  the  law  of  the 

*  land ;  it  is  awarded,  assented,  and  established, 

*  that  from  hence  none  shall  be  taken  by  pe- 

*  tition  or  suggestion,  made  to  our  lord  the  king, 
'  or  to  hit  council,  unless  it  be  by  Indictment, 
'  or  presentment  of  his  good  and  lawful  people 

*  of  the  same  neighbourhood ;  which  such  deeds 

*  shall  be  done  in  dtie  manner,  or  by  proceji^ 

*  made  by  writ  original  at  the  common  law,  nolr 

*  that  none  be  outed  ofhis  franchises,  nor  of  his 

*  freehold,  unless  he  be  duly  brought  in  to  an- 

*  s^vcr,  and  fore-judt;ed  of  the  same  by  the  course 
'  of  the  law ;  and  if  any  thing  be  done  against 

*  the  same,  it  shall  be  redressed  and  buldeki  for 

*  nought ' 

Out  of  this  Statute  I  observe,  that  what  in 
Magna  Charta,  and  the  preamble  of  the  Statute 
is  termed  •  by  the  law  of  the  land,'  is  in  the  body 
of  the  Act  expounded  to  be  by  process  made 
by  the  writ  original  at  the  common  law,  which 
is  a  plain  interpretation  of  the  words  ^  law  of 

*  the  land '  in  the  Grand  Charter.  And  I  note 
that  this  law  was  made  upon  the  Commitment 
of  divers  to  the  Tower,  no  man  yet  knoweth  for 
what. 

28  E.  3,  c.  3,  it  is  more  direct,  this  liberty 
being  fbllowed  with  fresh  suit  by  the  subject, 
where  the  words  are  not  many,  but  very  full  and 
signiBcant;  *  That  no  man,  of  what  state  or  con- 
'  dition  soever  be  be,  shall  be  put  out  of  his 

*  hinds  or  tenements,  nor  taken,  nor  imprisoned, 

*  nor  disinherited,  nor  put  to  death,  wit  hoot  he 

*  be  brongbt  tfi  to  answer  by  due  process  of  law/ 


Here  your  lordships  see  the  usual  words,  *  the 

<  law  of  the  land,'  are  rendered  by  due  process 
of  the  law. 

^6  £.  3,  Rot.  Patl.  n.  9.  Amongst  the  pe- 
titions of  tbe  commons, one  of  them  being  tran- 
slated into  English  ont  of  French,  is  thus;  first, 
that  tbe  Great  Charter,  and  the  Charter  of  the 
Forest,  and  other  Statutes  made  in  his  time,  and 
thue  time  of  his  progenitors,  for  the  profit  of  him, 
and  his  cotnmonalty,  be  well  and  firmly  kept ; 
and  put  in  due  execution,  without  putting  dis- 
ttu-bsuice,  or  making  arrest  contrary  to  them  by 
special  command,  or  in  other  manner. 

The  answer  to  the  Petition,  «ihich  maizes  it  an 
act  of  parlisiment,  is,  *  Our  lord  the  kiug,  by  the 

<  asbent  of  the  prelates,  dukes,  earls,  barons,  and 

*  the  commonalty,  hath  ordained  and  establislk- 

*  ed,  that  the  said  Charters  and  Statutes  be  held, 

<  and  put  in  execution,  according  to  the  said 

*  Petition.'  It  is  observable,  that  the  Statutes 
were  to  be  put  in  execution  according  to  tlie 
said  Petition,  which  is,  that  no  arrest  should  be 
made  contrary  to  the  Statutes,  by  special  com- 
maud.  This  concludes  the  question,  and  is  of 
as  grea^fiirce  as  if  it  were  printed,  for  the  Par- 
liament Roll  is  the  true  warrant  of  an  act,  and 
many  are  omitted  out  of  the  Books,  that  are 
extant  in  fhe  Roll. 

36  E.  3,  Rot.  Pari.  n.  22,  explairieth  it  fijr- 
ther;    for  there  the  Petition  is,  *  Whereas  it  is 

*  contained  in  the  Grand  Charter  and  other 

*  Statutes,  that  no  man  be  taken  or  imprisoned 
'  by  special  command  without  Indictment,  or 
^  other  due  process  to  be  made  by  the  law,  and 

*  oftentimes  it  hath  been,  and  yet  is,  many  are 

*  hindered,  taken  and  imprisoned  iK^tliout  In- 

*  dictnient,  or  other  process  made  by  the  law 

*  upon  them,  as  well  of  things.done  out  of  the 

*  Forest  of  the  king,  as  for  other  things ;  that  it 
'  %«ould  tlierefore  please  our  said  lord  to  com- 

*  mand  those  to  be  delivered,  which  are  so  taken 
'  by  special  command  against  the  form  of  the 

<  Charter  and  Statutes  as  aforesaid.' 
The  Answer  is,  *  The  king  is  pleased,  that  if 

'  any  man  find  himself  ^eved,  that  he  come 

*  and  make  his  complaint,  and  right  shall  be 
'  done  unto  him.'  37  £.  3,  c.  18,  agreeth  in 
substance  with  them :  it  saith,  *  Though  it  be 
'  contained  in  the  Great  Charter,  that  jio  man 
'  be  taken  Qor  imprisoned,  nor  put  out  of  his 
'  fireeliald  without  process  of  tbe  law;  neverthe- 
'  less  divers  people  make  false  suggestions  to  the 
'  king  himself,  as  well  for  malice  as  otherwise, 

*  whereat  the  king  is  often  grieved,  and  diven 

*  of  the  realm  put  in  damage,  against  the  form 
'  of  the  same  Charter;  wherefore  it  is  ordained, 
'  that  all  they  which  make  such  suggestions,  shall 

*  be  sent  with  the  same  suggestions,  to  tbe 

<  Chancellor,  Treasurer,  and  his  grand  council, 

*  and  tiiat  they  there  find  surety  to  pursue  their 
'  suggestions,  and  incur  the  same  pain  that  tbe 
'  other  should  have  had,  if  he  were  attainted,  in 

*  case  that  the  suggestion  be  found  evil ;    and 

*  that  then  process  of  law  be  made  against 
'  them  witliout  being  taken  or  imprisoned,againsi 
'  the  form  of  the  said  Charter,  and  other  Sta- 

<  tutes.'    Here  tbe  law  of  the  land  in  the  Grand 
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Charter  i«  explained  to  be  withoat  procew  pf 
law. 

42  E,  3,  c.  IS.  '  At  the  request  of  the  Com- 
mons by  their  Petition  pot  forth  in  this  parlia- 
ment, tojeschew  mischief  and  damage  done  to 
divers  of  his  commons  by  false  accusers,  which 
oftentimes  have  made  ttieir  accusations,  more 
for  revenge  and  singular  bertefiry  than  for  the 
profit  of  the  king,  or  of  his  people ;  of  which  ac- 
cused persons  some  have  been  taken  and  caused 
to  come  before  the  king's  council  by  writ,  and 
otherwise  upon  grievous  pains  against  the  law  ; 
it  is  assented  and  accorded  for  the  good  govern- 
ance of  the  commons,  That  no  man  be  put  to 
answer  without  presentment  before  justices  or 
matter  of  record,  or  by  due  process  and  writ 
original,  according  to  the  old  law  of  the  land  : 
r.nd  if  any  thing  from  hence  be  done  to  the  con- 
trary, it  shall  l^  void  in  the  law,  and  bolden  for 
error. 

But  this  is.  better  in  the  Parliament  Roll, 
where  the  Petition  and  Answer,  which  makes 
the  Act,  are  set  down  at  large,  42  E.  S,  Rot. 
Pail.  n.  13. 

7^  Petition, 
'  Item.    Because  that  many  of,  roar  com- 
'  mona  are  hurt  and  destroyed  by  false  accu* 

*  ser^y  who  make  their  accusations  more  for 

*  their  revenge  and  particular  gain,  than  for  the 

*  profit  of  the  king,  or  of  bis  people :  and  those 
'  tlwt  are  accused  by  them,  some  are  taken, 

<  and  others  are  made  to  come  before   the 

*  king's  council  by  writ,  or  other  coromaod- 

*  meat  of  the  king,  upon^  grievous  pains,  con- 
'  trary  lo  the  law  :  That  it  would  please  our 

*  lord  the  king,  and  his  good  counciJ,  for  the 
'  just  government  of  his  people]  to  ordain,  that 
^  if  hereafter  any  accuser  propose  any  matter 
'  for  the  profit  of  tlie  king,  that  the  same  matter 

*  be  sent  to  tbe  justices  of  the  one  bench  or  of 

*  tbe  other,  or  the  Assizes,  to  be  enquired  and 
'  determined  according  to  the  law  ^  and  if  it 
^  concern  the  accuser  or  party,  that  he  take  his 
'  suit  at  the  Common  Law;  and  that  no  man 

*  be  put  to  answer  without  presentment  before 
'  the  justices  or  matter  of  record,  and  by  due 
'  process  and  original  writ,  according   to  tbe 

<  ancient  law^  of  the  land.    And  if  any  thing 

*  henceforward  be  done  to  the  contrary,  that  it 
'  be  void  in  law,  and  htld  for  error/ 

Here  by  due '  process  and  original  writ,  ac* 
cording  tQ  tbe  ancient  lav  of  theland,  is  meant 
tli^  sam«  thing,  as  '  per  legem  terras,'  in  Magna 
Charta;  and  the  abase  was,  they  were  put  to 
answer  by  the  commandment  of  the  king. 

The  King*t  Anniffer  ii  thnt : 
*  Because  that  this  Article  is  an  Article  of 

*  the  Grand  Charter,  the  king  willeth.that  tliis 
'  he  done,  as  the  Petition  doth  demand/  By 
this  apneareth  that  <  per  legenv  terra/  in 
Magna  Charta,  is  meant  by  dne  process  of  the 
law. 

Thus  your  lordafaips  have  heard  Acts  of  Par- 
liament in  the  point.  But  the  Statute  of  West- 
minster, 1.  c.  15,  is  orged  to  disprove  this  opi- 
nion, where  it  is  eipressly  said,  That  a  man  is 


not  repleviable,  who  is  committed  by  tlic  com- 
mand of  the  king ;  ^relbre  the  command  of 
tlie  king,  without^n^  cause  shewed,  is  sufficient 
to  commit  a  i^i^n  to  prison.  And  because  thtf 
strengi^'dt  tlie  Argument  may  appear,  and  the  . 
Aas^i^r  be  better  understood,  1  will  read  the  ' 
words  of  the  Statute,  which  are  thus : 

*  And  forasmuch  as  sheriffs  and  others,  whicb 
'  have  taken  and  kept  in  prison  persons  detect- 

*  ed  for  felony,  and  oftentimes  have  let  out  by 

<  replevin  sucli  as  were  not  repleviable,  and 
'  have  kept  in  prison  such  as  were  repleviable, 
^  because  they  would  gain  of  the  one  party, 

*  and  grieve  the  other ;  and  forasmuch  as  be* 
^  fore  this  time  it  was  not  certainly  determined 
'  what  persons  were  repleviable,  and  what  not, 

<  but  only  those  that  were  taken  forthe  death  of 

*  a  man,  or  by  the  commandment  of  the  king, 

<  or  cf  his  justices,  or  for  tbe  forest ;  it  is  pro- 

*  vided,  and  by  the  king  commanded,  that  such 

<  prisoners  as  were  before  outlawed,  and  they 

*  which  have  abjorad  the  realm,  provers,  and 
'  such  as  be  taken  with  the  manner,  and  those 

<  which  have  broken  the  king's  prison,  thieves 
'  openly  defamed  and  known,  and  such  as  be 
"*  appealed  by  approvers ;  so  long  as  the  ap» 

<  provers  are  living,  and  if  they  be  not  of  good 

<  name,  and  soch  as  be  taken  for  burning  of 

*  houses  feloniously  done,  or  false  money,  or 
'  for  Goonterfoidng  the  king's  seal,  or  persona 

<  exoomitiODicate  taken  at  the  request  of  the 

*  bisliop,  or  for  manifest  ofiences^  or  for  treason 

*  touching  the  king  himself,  shall  be  in  no  wise 

*  repleviia>le  by  the  common  writ^  or  withoat 
<writ/ 

But  such  as  be  indicted  of  larceny  by  tn- 
qnests  taken  before  sheriflls  or  bailifi  by  thehr 
office,  or  of  light  suspicion,  or  of  petty  larceny, 
that  amountetb  not  above  the  value  of  twelve-' 

Cmce,  if  they  were  not  guilty  of  some  other 
rceny  aforetime,  or  guilty  of  receipt  of  fe> 
Ions,  or  of  commandment,  or  of  force,  or  of 
aid  of  felony  done,  or  guilty  of  some  other 
trespass,  for  which  one  ought  not  to  lose  either 
hfe  or  member :  and  a  man  appealed  by  an  an- 

E rover,  after  the  death  of  the  approver ;  if  ne 
e  no  common  thief  or  defamed,*  shall  from 
henceforth' be  let  out  by  sufficient  surety,  wher- 
of  the  sheriff  will  be  answerable,  and  that  with- 
oat giving  aught  of  their  goods.  And  if  the 
sheriff,  or  any  other,  let  any  go  at  large,  by 
surety,  that  are  not  repleviable,  if  he  be  slieritt 
or  constable,  or  any  other  bailiff,  or  such  as 
hath  a  fee,  which  luuh  keeping  of  prisons,  and 
thereof  be  attainted,  he  shall  lose  his  office  and 
fee  for  ever.  And  if  the  under-sheriff,  con- 
stable or  bailiff,  or  such  as  hath  fee  for  keeping 
of  prisevis,  do  it  contrary  to  the  will  of  bis  lord, 
or  any  other  bailiff  being  not  of  fee,  they  shall 
have  three  vears  imprisement,  and  make  a  fine 
at  the  king  s  pleasure ;  and  if  any  man  vritfa- 
hold  prisoners  repleviable,  after  that  they  have 
offered  sufficient  sure^,  he  shall  pay  a  grievous 
amercement  to  the  king;  and  if  he  take  any 
reward  forthe  deliverance  of  such,  he  shall  pay 
double  to  the  prisoner,  and  ako  shall  pay  a 
grievous  amercement  to  the  king. 
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The  Answer. 

It  must  be  acknowledged,  that  a  man  taken 
by  the  commandment  of  the  king  is  not  reple- 
viable,  for  so  are  the  express  words  of  this  Sta- 
tute: but  tliis  maketh  nothing  against  the  De- 
claration of  the  Uou«e  of  Commons ;  for  they 
say  not,  the  sheriff  may  replevy  such  a  one  by 
sureties,  scilicet  manucuptores,  but  that  he  is 
bailable  by  the  king's  court  of  justice  :  for  the 
better  apprehending  whereof,  it  is  to  be  known^ 
that  thtre  is  a  diBercnce  between  repleviable, 
which  i»  always  by  the  kheriff  upon  pledges  or 
sureties  given,  and  bailable,  which  is  by  a  court 
of  record,  where  the  prisoner  is  delivered  to 
his  bail,.and  ihey  are  nis  gaolers,  and  may  im- 
prison him,  and  shall'  su&r  for  him  body  for 
body,  as  appcareth  33  &  36  Edw.  3,  titulo 
Mainprize  12  &  13,  where  the  difference  be- 
twixt Bail  and  Mainprize  is  expressly  taken. 
And  if  the  words  of  the  Statute  themselves  be 
observed,  it  will  appear  plainly,  that  it  extends 
to  the  Sheriff  and  other  inferior  officers,  and 
doth  not  bind  the  liands  of  the  judges. 

The  Preamble,  which  is  the  key  that  openeth 
the  entrance  into  the  meaning  of  the  makers 
of  the  Law,. is,  <  Forasmuch  as  Sheriffs  and 

*  others  have  taken  and  kept  in  prison  persons 

*  detected  of  felony/  Out  of  these  words  I  ob- 
serve, that  it  nominnteth  Sheriffis,  and  then  if 
the  Judges  should  be  included,  they  must  be . 
comprehended  under  that  genei:al  word,  'others;* 
which  doth  not  extend  to  those  of  an  higher 
rank,  but  to  inferiors,  for  the  best  by  all  courses 
is  first  to  be  named.  And  therefore  if  a  man 
bring  a  Writ  of  Customs  and  Services,  and 
name  Rents  and  other  thing%,  the  general  shall 
not  include  Homage,  which  is  a  personal  ser- 
vice, and  of  an  higher  nature,  but  it  shall 
extend  to  ordinary  annual  service,  31  £.  1, 
droit  67.  So  the  Statute  of  13  Eliz.  g.  10, 
which  begioneth  with  Colleges,  Deans  and 
Chapters,  Parsons,  Vicars,  and  concludes  with 
these  words,  '  and  others  having  spiritual  Pro- 

'  motions,'  shall  not  comprehend  Bishops  that 
are  of  an  higher  degree,  as  appeareth  in  the 
archbishop  of  Canterbury's  Case,  reported  by 
sir  Edw.  Coke,  Ub.  2,  fol.  46,  B. 

And  thus  much  is  explained  in  the  very 
Statute  towards  the  end,  when  it  doth  enu- 
merate those  who  were  meant  by  the  word, 
'others,'  namely,  Under-Sheriffs,  Constables, 
Bailiffs,  kc. 

A^ain,  the  words  are,  '  Sheriffs  and  others 
'  which  have  taken  and  kept  in  prison.'  Now 
every  man  knoweth.  Judges  do  neither  arrest, 
nor  keep  men  in  prison ;  that  is  the  office  of 
Sheriffs  and  other  inferior  ministers.  There- 
fore this  Statute  meant  such  only,  and  not 
Judges. 

The  words  are  further,  That  they  let  out  by 
replevin  such  as  are  not  repleviable,  that  is  the 
proper  language  for  a  Sheriff;  nay,  more  ex- 
press afterward  in  the  body  of  the  Statute,  that 
such  as  are  there  mentioned,  shall  in  nowise 
be  repleviable  by  the  common  Writ,  which  is 

*  Oe  homine  replegiando,'  and  is  directed  to 
the  Sheriff^  nor  without  writ,  which  is  by  the 


Sheriff  ex  officio.  But  that  which  receives  no 
answer  is  trus',  that  the  command  of  the  Jub- 
tices,  who  derive  their  authority  from  the 
crown,  is  there  equal  as  to  this  purpose  with 
the  command  of  the  king.  And  therefore  by 
all  reasonable  ddnstniction,  it  muat  needs  re- 
late to  officers  that  are  subordinate  to  both,  as 
sherifis,  under-sheriffs,  bailiffs,  constables,  and 
the  like.  And  it  were  a  harsh  exposition  to  say, 
that  the  Justices  might  not  dischart;e  their  own 
command,  and  yet  that  reason  would  conclude 
as  much ;  and  that  this  was  meant  of  the  sheriff 
and  other  ministeis  of  justice,  appears  by  the 
Recital,  37  Edw.  1,  c.  3,  and  likewise  by  Fleta, 
a  Manuscript,  so  called,  because  the  autlior 
lay  in  the  Fleet  when  he  made  the  Book  :  for 
he,  1.  2,  c.  52,  in  his  Chapter  of  Turns,  and 
the  Views  of  the  Hundred  Courts  in  the  Coun- 
try, setteth  down  the  Articles  of  the  Charges 
that  are  there  to  be  inquired  of;  amongst 
which,  one  of  them  is  *  De  replegiabilibu<i  in- 
'  juste  detentis  et  irreplegiabilibus  dinii&»js;' 
which  cannot  be  meant  of  not  bailing  by  the 
Justices ;  for  what  have  the  inferior  cpurts  in 
the  country  to  do  with  the  acts  of  the  Justices? 
And  to  make  that  more  plain,  he  setteih 
down  in  that  Chapter,  that  concerneth  Sheriffs 
only,  the  very  statute  of  Westminster  1,  which 
he  translates  verbatim  out  of  the  French  into 
the  Latin  ;  save  that  he  renders  taken  by  the 
command  of  the  Justices,  thus,  '  per  judicium 
*  Justiciariorum ;'  and  his  Preface  to  the  Sta- 
tute plainly  sheweth,  that  he  understood  it  of. 
Replevin  by  Sheriffs,*  for  he  saith, '  Qui  debent 

<  per  plegios  dimitti,  ^ui  noo  declarat  hoc'Sta- 

<  tutum ;'  and  *  per  plegios'  is  before  the  Sheriff. 

But  fur  direct  Authority,  It  is  the  opinion  of 
Newton,  chief  justice,  22  Hen.  6,  46,  where 
his  words  are  these ;  *  It  cannot  be  intended 

<  that  the  Sheriff  did  suffer  him  to  go  at  large 
'  by  Mainprize ;  for  where  one  is  taken  by  the 
'  writ  of  the  king,  or  the  commandment  of  the 
'  king,  he  is  irrepleviable ;  but  in  such  case  his 
'  friends  may  come  to  the  Justices  from  him  if 

/  be  be  arrested,  and  purchase  a  Supersedeas.' 
This  Judge  concludes,  that  the  sheriff  cannot 
deliver  him  that  is  taken  by  the  command  of 
the  king,  for  that  he  is  irrepleviable,  which  is 
the  very  word  of  the  statute :  but,  saith  he,  his 
friends  may  come  to  the  Justices,  and  purchase 
a  Supersedeas,  So  he  declares  the  very  ques- 
tion, that  the  Sheriff  had  no  power,  but  rhe 
Jostices  had  power  to  deliver  him  that  is  com- 
mitted by  the  king's  command,  and  both  the 
antient  and  modem  practice  manifest  as  much : 
for  he  that  is  taken  for  the  death  of  a  man,  or 
for  the  Forest,  is  not  repleviable  by  the  sheriff, 
>ei  they  are  ordinarily  bailed  by  the  Justices, 
and  were  by  the  king's  writs  directed  to  the 
(sheriffs  in  the  times  of  Edw.  1  and  2,  as  appears 
in  the  close  Rolls,  which  could  not  be  dune  if 
they  were  not  bailable.  And  it  is  every  day's 
experience,  that  the  Justices  of  the  King's- 
bench  do  bail  for  murder,  and  for  offences  done 
in  the  Forest,  which  they  could  not  do,  if  the 
word  '  irrepleviable,'  in  Westminster  1,  were 
meant  of  the  Justices,  as  well  as  of  the  Sheriffii. 
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For  Authorities  that  hare  been  offered  to 
prore  the  contrary,  the?  are  in  number  three. 
The  first  is  21  Edw.  3,  Rot.  2,  which  also  is  in 
the  Book  of  Pleas  in  Parliament  At  the  Tower, 
upon  an  action  there  brought,  fbl.  44.  It  is 
not  an  act  of  parliament,  but  a  resolution  in 
ptriiaroent  upon  an  action  there  brought,  which 
was  usual  in  those  times :  and  the  case  is,  that 
Stephen  Rabez,  the  sheriff  of  the  counties  of 
Leicester  and  Warwick,  was  questioned,  for 
that  he  had  let  at  large  by  surety,  amongst 
others,  one  William,  the  son  of  Walter  le  Pe- 
sons,  asainst  the  will  and  command  of  the 
Ling,  whereas  the  king  had  commanded  him  by 
letters  under  the  privy-seal,  that  he  should  do 
no  favour  to  any  man  that  was  committed  by 
tbe  enrl  of  Warwick,  as  that  man  was;  where- 
unto  the  sberifTanbwered,  that  he  did  it  at  the 
request  of  some  of  the  king's  household  upon 
their  letters;  and  because  the  sheriff  did  ac- 
knowledge the  receipt  of  the  king's  letters, 
thereupon  he  was  committed  to  prison  accord- 
ing to  the  form  of  the  statute. 

To  this  I  answer,  the  sheriff  was  justly 
punished,  for  that  be  is  expressly  bound  by  the 
statute  of  Westminster  1,  which  wts  agreed 
from  the  beginning ;  but  this  is  no  proof,  that 
the  Judges  had  no  power  to  bail  this  roan. 

The  next  Authority  is  33  Hen.  6,  in  the  Court 
of  Common  Pleas,  fol.  28^  b.  29,* where  Robert 
Poynings,  esq.  was  brought  to  the  bar  upon  a 
Capias,  and  was  returned,  that  he  wns  com- 
mitted '  per  duos  de  concilio,'  (I  believe  it  is 
misprinted  for '  dnos  de  concilio,' i.  e.  'dnminos 

*  de  concilio,*  which  is  strongest  against  what  I 
maintain)  *  pro  diversis  causis  regem  tangentib.' 
And  he  made  an  attorney  there  in  an  action, 
whence  it  is  inferred,  that  the  return  was  good, 
and  the  party  could  not  be  delivered. 

To  this  the  answer  is  plain :  1.  No  opinion 
is  delivered  in  that  book,  one  way  or  other, 
upon  the  retttm,  neither  is  there  any  testimony 
whether  he  were  delivered,  or  bailed,  or  not. 
2.  It  appears  expressly,  that  he  was  brought 
thither  to  be  charged  in  an  action  of'  debt,  at 
another  man's  suit,  no  desire  of  his  own  to  be 
delivered,  or  bailed ;  and  then  if  he  were  re- 
manded, it  is  no  way  material  to  the  question 
in  hand.  But  that  which  is  most  relied  upon, 
is  the  Opinion  of  Stamf.  in  his  Book  of  Pleas 
of  the  Crown,  Ub.  i,  c.  18,  f,  72,  73,  in  his 
Chapter  of  Mainprize,  where  he  reciteth  the 
Statute  of  Westm.  1,  c.  15,  and  then  saith 
thus:  '  By  this  Statute  it  appears,  that  in  four 
'  cases  at  the  Common  Law  a  man  was  not  re- 
'  pieviable ;  to- wit,  those  that  were  taken  for 

*  the  death  of  a  man,  by  the  command  of  the 

*  king,  or  bis  justices,  or  for  the  forest;'  thus 
kx  he  is  most  right.  Then  he  goeth  on,  and 
saith,  '  As  to  the  command  of  the  king,  that  is 
'  understood  b]r  the  command  of  his  own  mouth, 
'or  his  council, ' which  is  incorporated  unto 

*  him,  and  spake  with  his  mouth,  or  otherwise 
'  every  Writ  or  Cfapias  to  take  a  man,  which  is 
'  the  king's  command,  would  be  as  much;  and 
'  as  to  tbe  command  of  the  Justices,  that  is 

*  meant  tb«ir  abtolute  conuBandment,  ibr  if  it 


*  be  by  their  ordinary  commandment,  he  is  re- 
<  pieviable  by  the  sheriff,  if  it  be  not  in  some 

*  of  the  cases  prohibited  by  tbe  statute.' 

The  answer  that  I  gave  unto  this  is,  that 
Stamford  had  said  noihmg  whether  a  man  may 
be  committed  without  cause  by  the  king's  com- 
mand, or  whether  tbe  Judges  ought  not  to  bail 
iiim  in  such  case,  only  that  such  a  one  is  not 
repleviable;  which  is  agreed,  for  that  belongs 
tu  the  Sheriff.  And  because  no  man  should 
think  be  meai\t  any  such  thing,  be  concludes 
the  whole  sentence  touching  the  command  of 
the  King  and  the  Justices,  that  one  committed 
by  the  ordinary  command  of  the  jnstice,  is  re- 
pleviable by  the  sheriff;  or  at  least  it  appears 
not  that  he  meant  that  a  man  committed  by  ■ 
the  king,  or  by  the  privy-council  without  cause, 
should  not  be  bailable  by  the  justices,  and  he 
hath  given  no  opinion  m  this  case ;  what  he 
would  have  said,  if  he  had  been  asked  the  ques- 
tion, cannot  be  known,  neither  doth  it  appear^ 
that,  by  an^  thing  that  he  hath  said,  he  meant 
any  such  thing  as  would  be  inferred  out  of  him. 
And  now,  my  lords,  I  have  performed  the  com- 
mands of  the  Commons,  and  as  I  conceive  shall 
clear  tlie  declaration  of  personal  Liberty,  an 
ancient  and  undoubted  truth,  fortified  with 
seven  acts  of  pariiament,  and  not  opposed  by 
•any  statute  or  authority  of  law  whatsoever. — 
See  Littleton's  Precedents  after  Mr.  Selden*s. 

Mr.  Seli^en^s  Argument. 

My  lords;  Vour  lordships  have  heard  from 
the  gentleman  that  last  spake,^  a  great  part  of 
the  grounds  upon  which  the  House  or  Com- 
mons, upon  mature  deliberation,  proceeded  to 
tliat  clear  Resolution  touching  the  Right  of  the 
Liberty  of  their  Persons.  The  many  acts  of 
parliaments,  which  arc  the  written  laws  of  the 
land,  and  are  expressly  in  the  point,  have  been 
read  and  opened,  and  such  objections  as  have 
been  by  some  made  to  them,  and  some  objec- 
tions also  made  out  of  another  «ct  of  parlia- 
ment, have  been  cleared  and  answered.  It 
may  seem  now  perhaps,  my  lords,  that  little 
remains  needful  to  be  further  added,  for  the  in* 
forcement  and  maintenance  of  so  fundamental 
and  established  a  Right  and  Liberty  belonging 
to  every  freeman  of  the  kingdom.  But  in  the 
examination  of  questions  of  Law  of  Right, 
besides  the  laws  or  acts  of  parliament,  that 
ought  chiefly  to  direct  and  regulate  every  man's 
judgment,  whatsoever  hath  been  put  in  practice 
to  the  contrary,  there  are  commonly  used  also 
former  Judgments,  or  Precedents,  and  indeed 
have  been  so  used  sometimes,  that  the  weight 
of  reason,  of  law,  and  of  acts  of  parliament, 
hath  been  laid  by,  and  resolutions  have  been 
made,  and  that  in  this  very  point,  only  upon 
the  interpretation  and  apprehension  of  prece^ 
dents.  Precedents,  my  lords,  are  good  tnedioy 
or  proofs  of  illustration  or  confirmation,  where 
they  agree  with  the  express  law :  but  they  can 
never  be  proof  enough  to  overthrow  any  one 
law,  much  less  seven  several  acts  of  parliament, 
as  the  number  of  them  is  for  the  point.  The 
House  of  Commons  therefore  taking  into  coa* 
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sid^alion,  that  in  tbis  qaesdon,  being  of  so 
high  a  nature,  tbat  never  any  exceeded  it  in 
any  court  of  justice  wbatsoef  et,  all  the  several 
ways  of  jast  examiuation  of  the  tmth  should 
be  used,  have  also  most  carefully  informed 
themselves  of  all  former  Jodgments  and  Preoe- 
dents  concerning  this  great  po'mt  eitber  way, 
and  have  been  no  less  cartffu  of  the  doe  pre- 
servation of  his  majesty's  just  Prerogative  than 
of  their  o#n  Rights.  The  Precedents  here  are 
of  two  kinds,  either  merely  matter  of  Record, 
or  else  the  fonner  resolutions  of  the  Judges, 
after  solemn  debate  in  the  point. 

This  point  that  concerns  Precedents,  the 
house  of  comraoiis  have  commanded  me  to  pre- 
sent to  your  lordships,  which  I  shall  as  bnefly 
as  I  may,  so  I  do  it  faithfully  and  perspicu- 
ously. To  ^t  end,  my  lords,  before  I  come 
Co  the  particulars  of  any  of  those  Precedents, 
I  shall  first  remember  to  your  Iprdships,  that 
which  will  seem  as  a  general  key  far  the  open- 
ing and  true  apprehension  of  all  ihem  of  record, 
without  which  key,  no  man,  unless  he  be  versed 
in  the  entries  and  course  of  the  king's-bench, 
can  possibly  understand  them. 

lu  all  cases,  my  lords,  where  any  Right  or 
Liberty  belongs  to  the  subjects  by  any  positive 
law  written  or  unwritten,  if  there  were  not  also ' 
ft  remedy  by  law,  for  the  enjoying  or  regaining 
this  Right  or  Liberty,  when  it  is  violated  or 
taken  from  him,  the  positive  law  were  most 
vain,  and  Co  no  purpose ;  and  it  were  to  no 

{>urpose  for  any  man  to  have  any  right  in  any 
and  or  other  inheritance,  if  there  were  not  a 
known  remedy,  that  is,  an  action  or  writ,  by 
which,  in  some  court  of  ordinary  justice,  he 
might  recover  it.  And  in  this  case  of  Right  or 
Libertv  of  Person,  if  there  were  not  a  remedy 
in  t\\e  law  for  regaining  it,  when  it  is  restrained, 
it  were  of  no  purpose  to  speak  of  laws,  thnt 
ordain  it  should  not  be  restrained.  Therefore 
in  this  case  also,  I  shall  'first  shew  you  the 
remedy  that  «very  freeman  is  to  use  for  the 
regaimng  of  his  liberty,  when  he  is  against  law 
imprisoned,  that  so  upon  the  legal  course  and 
form  to  be  held  in  using  that  remedy,  the  pre- 
cedents or  judgments  upon  it,  for  all  judgments 
of  record  rise  ontof  this  remedy,  may  be  easily 
understood.  There  are  in  law  divers  remedies 
for  inlarging  of  a  freeman  imprisoned,  as  the 
writs  of  odio  et  atia,  afid  of  homine  replegiando^ 
besides  the  common  or  most  known  writs  of 
Habeas  Corpus,  or  <  Corpus  cum  causa,'  as  it 
is  also  called. 

The  first  two  writs  are  to  be  directed  to  the 
sheriff  of  the  county,  and  lie  in  some  particular 
cases,  with  which  it  would  be  untimely  for  me 
to  trouble  your  lordships,  because  they  concern 
not  that  which  is  committed  to  my  chaise. 
But  that  Writ  of  Habeas  Corpus  or  Corpus  cum 
cmu9a,  is  the  highest  remedy  in  law,  for  any 
man  tbat  is.  imprisoned,  and  the  only  remedy 
Ibr  him  that  is  imprisoned  by  the  special  com* 
»and  of  the  king,  or  the  lords  of  the  Priry- 
Conncil,  without  shewing  cause  of  the  conunit- 
aient:  neither  is  there  in  the  law  any  sucli 
thiogi  Mr  was  tbttt  ever  mentioa  of  any  mch 


thing  in  the  laws  of  this  land,  as  a  petition  of 
right  to  be  used  in  such  cases  for  liberty  of  the 
person,  nor  u  there  any  legal  course  fttr  en- 
largement to  be  taken  in  such  cases ;  howso- 
ever the  contrary  -  hath  upon  no  ground  or 
colour  of  law  been  pretended.  Now,  mv  lords, 
if  any  man  be  so  imprisoned  by  any  such  con»- 
mand,  or  otherwise,  in  any  prison  whatsoever 
throoitb  England,  and  desire  by  himself,  or  any 
other  in  his  behalf,  this  writ  of^  linbeas  Corpus 
for  thtf  purpose  in  the  court  of  kingVbench, 
the  writ  is  to  be  granted  to  him,  and  ought  not 
to.  be  denied  him,  no  otherwise  than  another 
ordinary  original  writ  ia  the  chancery,  or  other 
common  process  of  law,  may  be  denied;  which 
amongst  other  things  the  house  resolved  also, 
upon  mature  delil^ration,  and  I  was  com- 
manded to  let  your  lordships  know  so  much. 
This  writ  is  directed  to  the  keeper  of  the  pri- 
son, in  whose  custody  the  prisoner  remains^ 
commanding  him  that  after  a  certain  day,  he 
bring  in  the  body  of  the  prisoner,  *  ad  sub- 
^  jiciend.  et  recipiend.  juxta  quod  curia  coo- 
'  sideraverit,  &c.  una  cum  causa  captionis  et 
'  detentionis  ;'  and  ofteniimes  'una  cum  causa 

<  detentidnis'  only,  <  captionis'  being  omitted. 

The  keeper  of  the  prison  thereupon  returns 
by  what  warrant  he  detains  tiie  prisoner^  and 
with  his  return  filed  to  his  writ,  brings  tlie  pri- 
soner to  the  bar  at  the  time  appointed;  when 
the  return  is  thus  made,  the  court  judgeih  of 
the  sufficiency  or  insufficiency  of  it,  only  out  of 
the  body  of  it,  without  having  respect  unto  any 
other  thing  whatsoever :  that  is,  they  suppose 
the  return  to  be  true  whatsoever  it  be :  it  it  be 
fitilse,  the  prisoner  may  have  his  actioD  on  the 
case  against  the  gaoler  diat  brought  him.  Now, 
my  lords,  when  the  prisoner  comes  thus  to  the 
bar,  if  he  desire  to  be  bailed,  and  chat  the  court 
upon  the  view  of  the  return  think  him  in  law 
to  be  bailable,  then  he  is  alwajs  first  taken 
fironi  the  •  keeper  of  the  prison  tlwt  brings  him, 
and  committed  to  the  marshal  of  the  King's- 
Bench,  and  afterwards  bailed,  and  the  entry 
perpetually  is,  *  Committitur  Mariscallo  et 
*•  postea  traditur  in  Ball' ;'  for  the  court  never 
bails  any  man,  until  he  first  becomes  their  own 
prisoner,  and  be  '  incustodia  Mariscair  of  tbat 
court.  But  if  upon  the  return  of  the  Habeas 
Corpus,  it  appear  to  the  court,  that^  the  pri- 
soner ought  not  to  be  bailed,  nor  discharged 
from  the  prison  whence  he  is  brought,  tlien  he 
is  remancled  or  sent  back  again,  Uiere  to  con- 
tinue, until  bv  course  of  law  he  may  be  deli* 
vered ;  and  the  entry  in  this  case  is,  '  Remit- 
'  titur^quousque  secundum  legem  deliberatus 

<  fiierit,'  or  *  Uemittitor,  quousque,'  &r.  wliich 
is  all  one,  and  the  highest  award  or  judgment 
that  ever  was  or  can  be  given  upon  an  Habeas 
Corpus.  But  if  the  Judges  doubt  only  whe- 
ther in  law  they  ought  to  take  him*from  the 
prison  whence  he  came,  or  give  a.dajr  to  tlie 
sheriflTto  amend  his  writ,  as  otten  they  do,  then 
they  remand  him  only  during  the  time  of  tlieir 
doubt,  or  until  the  sheriff  hath  amended  his 
cetucn,  and  the  entry  upon  that  is  *  Remittitur^ 
only,  or  ^  Remittitur  pfisonc  priBd.'  without 
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Mj  more.  And  so  '  remittitur'  generally  is 
of  far  less  moment  in  ttie  award  upon  the  Ha- 
beas CorpaSy  than  *  remittitur  quousque,  6ic, 
however  the  vulgar  opinions  raised  out  of  the 
late  Judgment  be  to  the  contrary.  Alt  these 
things  are  of  most  known  and  constant  use  in 
the  Court  of  King's-Bench,  as  it  cannot  be 
doubted  but  your  lordships  will  easily  know 
from  the  grave  and  learned  my  lords  the  judges. 
These  two  courses,  the  one  of  the  entry  of 

*  Committitur  Mariscall.  et  postea  traditur  In 
'  fialliumy'  and  ibe  other  *  remittitur  quousque 

*  &c.  et  remittitur*  generally,  or  *  remittitur 

*  prisons  prsKl.'  together  with  the  nature  of 
the  Habeas  Corpus,  thus  stated ;  it  will  be  ea- 
sier for  me  to  open,  and  your  lordships  to  ob< 
serve,  whatsoever  shall  pccur  to  the  purpose  in 
the  Precedents  of  Record,  to  which  I  shall 
come  now  in  the  particular.  But  before  I 
come  to  the  Precedents,  I  am  to  let  you  know 
the  Resolution  of  the  house  of  commons  touch- 
ing the  enlargement  of  a  man  committed  by 
the  command  of  the  king,  or  the  privv-council, 
or  any  oth^,  without  cause  shewed  of  such 
commitment :  it  is  thus;  That  if  a  freeman  be 
committed  or  detained  in  prison,  or  otherwise 
restrained  by  thq  command  of  the  king,  the 
privy-council,  or  any  other,  and  no  cause  of 
such  commitment,  detainer,  or  restraint  be  ex- 
pressed, for  which  by  ^aw  he  ought  to  be  com- 
mitted, detained  or  restrained ;  and  the  same 
lie  returned  upon  an  Habeas  Corpus  granted 
for  the  party,  then  he  ought  to  be  delivered 
and  bailed. 

This  Resolution,  as  it  is  grounded  upon  the 
acts  of  parliament  already  shewn,  and  the 
reason  of  the  law  of  the  land,  which  is  com- 
mitted to  the  charge  of  another,  and  anon  also 
to  be  opened  to  you,  is  strengthened  also  by 
many  Precedents  of  Record. 

But  the  Precedents  of  Record  that  concern 
this  point  are  of  two  kinds,  for  the  house  of 
commons  hath  informed  itself  of  socli  as  con- 
cern it  either  way.  The  first,  such  as  shew  ex- 
pressly, that  persons  committed  by  the  com- 
manduf  the  king,  or  of  the  privy-council,  with- 
out other  cause  shewed,  huve  been  enlarged 
upon  bail  when  they  prayed  it;  whence  it  ap- 
P'^ars  clearly,  that  by  the  law,  they  are  baila- 
blr,  and  so  by  Habeas  Corpus  to  be  set*  at  li- 
berty :  for  though  they  ought  not  to  have  been 
committed  without  a  cause  shewed  of  the  com- 
mitment, yet  it  is  true  that  the  reverend  judges 
of  this  land  did  pay  such  respect  to  such  com- 
mitments, by  the  command  of  the  king,  or  of 
the  lords  of  the  council,  (as  also  to  the  com- 
mitment sometimes  of  inferior  persons)  that 
upon  the  Habeas  Corpus,  they  rarely  used  ab- 
solutely to  discharge  the  persons  instantly,  but 
only  to  enlarge  them  upon  bail;  which  suffici- 
ently secures  and  preserves  the  Liberty  of  the 
Subject,  according  to  the  laws  that  your  lord- 
ships have  already  heard,  nor  in  any  of  the 
cases  is  there  any  difference  made  between 
such  commitments  by  the  lords  of  the  council, 
thnt  are  incorporated  with  him.  The  second 
kind  of  precedents  of  Record  are,  such  as  have 
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been  pretended  to  prove  the  law  to  be  contrary, 
and  that  persons  so  committed  ought  not  to  be 
set  at  liberty  upon  bail,  and  are  iu  the  nature 
of  obiertions  out  of  record. 

I  shall  deliver  them  summarily  to  your  lord- 
ships with  all  faith,  and  also  true  copies  of 
them ;  out  of  which  it  shall  appear  clearly  to 
your  lordships,  that  of  those  or  the  first  kind, 
there  are  no  less  than  twelve,  most  full  and 
directly  in  the  point,  to  prove  that  persons  so 
committed  are  to  be  delivered  upon  nail:  and 
amongst  those  of  the  other  kind,  there  is  not 
so  much  as  one,  not  one,  that  proves  at  all  anj 
thing  to  the  contrary.  I  shall  first,  my  lords^ 
go  through  them  of  the  first  kind,  and  so  ob- 
serve them  to  your  lordships,  that  such  scruples 
as  have  been  made  upon  them  by  some  that 
have  excepted  against  them,  shall  be  cleared 
also  accorain|  as  I  shall  open  them  severally. 

The  first  of  the  first  kind  is  of  £.  S&s  time, 
it  is  in  Pasche  18  £.  3,  Rot  33..  The  case  was 
thus :  king  £.  S,  had  committed  by  Writ,  and 
that  under  his  great  seal  (as  most  of  the  king's 
commands  in  those  times  were)  one  John  de 
Bildeston,  a  cleigyman,  to  the  prison  of  the 
Tower,  without  any  cause  shewed  of  the  com« 
mitment.  The  lieutenant  of  the  Tower  is 
commanded  to  bring  him  to  the  King's-bench, 
where  he  is  committed  to  the  marshal ;  but  the 
court  asks  of  the  Lieutenant,  if  there  were  any 
cause  to  keep  this  Bildeston  in  prison,  besides 
that  commitment  of  the  king ;  he  answered 
no :  whereupon  the  Roll  says,  '  quia  videtur 

*  cur.  bre.  praed.  sufficient,  non  esse  causam 
'  prxd.  Johan.  de  Bildeston  in  prisona  dom. 

*  regis  hie  detlnend.  idem  Johannes  admittitur 

*  per  manucaptioncm  Willielmi  de  Wakefi<»ld,' 
and  some  others,  where  the  Judgment  of  the 
point  is  fully  declared  in  the  very  point. 

The  second,  in  the  first  kind  of  precedents  of 
Record,  is  in  the  time  of  H.  8,  one  John  Par- 
ker's Case,,  who  was  committed  to  the  sherifiT 
of  London, '  pro  securitate  pacis,'  at  the  snit  of 
one  Brinton,  *  ac  pro  suspicione  felonise'  com- 
mitted by  him  in  Gloucestershire, '  ac  per  ma n- 
'  datum  dom.  rs.'  he  is  committed  to  tha 
marshal  of  the  King's- Bench,  *  et  postea  isto 

*  codem  termino  traditur  in  Ball'.'  Here  were 
other  causes  of  the  commitment,  but  plainly 
one  was  by  the  command  of  the  king,  Signified 
to  the  sheriffs  of  London,  of  which  they  took 
notice;  but  some  have  interpreted  this,  as  if 
tilt  commitment  had  been  for  suspicion  of 
felony  by  the  command  of  the  king,  m  which 
case  It  is  agreed  of  all  hands,  that  tne  prisoner 
is  bailable;  but  no  man  can  think  so  of  this 
precedent,  that  observes  the  context,  and  under- 
stands the  grammar  of  it,  wherein  most  plainly 
'  ac  per  mandatum  dom.  regis*  hath  no  refe- 
rence to  any  other  cause  whatsoever,  but  is  a 
single  cause  enumerated  in  the  return' by  itself^ 
as  the  record  clearly  sheweth ;  it  is  in  22  H.  8, 
Rot.  37. 

The  third  is  of  the  same  king-'s  time,  it  is  35 
H.  8.  Rot.  33.  John  Binck's  Case ;  he  was  com- 
mitted by  the  lords  of  the  council '  pro  suspi- 

*  cione  feiooia;  ac  pro  aliis  cansis  iUos  moventi- 
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<  bus,^  qui  commiititur  Mariscallo  et  immeHiate 

*  ex  gratia  ciirix  speciale  traditur  in  BnU*/ 
They  committed  bim  for  suspicion  of  felony, 
Rud  otber  causes  tbem  t  hereunto  moving,  where- 
in tbereroigbt  be  matter  of  state,  or  whatsoever 
else  can  be  supposed,  and  plainly  the  cause  of 
their  cutnmitment  is  not  expressed  ;  yet  the 
court  bailed  him  without  having  regani  to  these 
unkno««n  causes  that  moved  the  lords  of  the 
council.  But  it  has  indeed  some  difference 
from  either  of  those  other  two  tliat  precede, 
and  from  the  other  nine  also  that  follow ;  for 
it  is  agrfed,  that  if  a  cause  be  expressed  in  the 
return,  insomuch  that  the  court  caii  know  why 
be  is  committed,  that  then  he  may  be  bailed, 
but  not  if  tliey  know  not  the  cause.  Now  if  a 
rean  is  committed  for  a  cause  expressed, '  et  pro 
'  aliis  causis  dominos  de  concilio  moventibus ;' 
certainly  the  court  can  no  more  kuow  in  such  a 

.  case  what  the  cause  is  than  any  other. 

The  fourth  of  these  is  in  the  time  of  queen 
Mary,  it  is  Pasch.  2  &  3.  P.  &  Mar.  Rot.  58. 
Overton's  Case :  Richard  Overton  was  return- 
ed upon  an  Habeas  Corpus,  directed  to  the 
aherms  of  London,  to  have  been  committed  and 
detained  '  per  mandatum  przenobilium  domi- 

*  norum  honorabilis  concilii  dnminoruni   re^is 

*  et  regins,qui  committitur  Miur.  et  immediate 

*  traditur  iu  Bali'.'  In  answer  to  this  prece- 
dent, or  by  way  of  objection  to  the  force  of  it, 
it  hatli  been  said,  that  this  Overton  at  this  time 
itood  mdirted  of  High-Treason.  It  is  true,  he 
%vas  so  indicted,  but  that  appears  in  tinother 
Koll,  that  hath  no  re  fere  nee  to  the  Keturn,  as 
the  Return  hath  no  reference  to  that  Roll ;  yet 
they  that  object  this  against  the  force  of  this 
precedent,  say,  that  because  he  was  indicted  of 
treason,  therefore  though  he  wns  committed  by 
the  command  of  the  lords  of  the  council,  with- 
out cause  shewed,  yet  he  was  bailable  for  the 
treason^  and  upon  th'nt  was  here  bailed :  than 
which  objection  nothing  is  more  contrary,  either 
to  law  or  common  reason.  It  is  most  contrary 
to  law,  for  that  clearly  every  Return  is  to  be 
adjudged  by  the  court  out  of  the  body  of  itself, 
and  not  by  any  other  collateral  or  foreign  rcs 
coni  whatsciever.  Tiierefbre  the  matter  of  the 
indictment  here,  cannot  in  law  be  cause  of 
bailing  of  the  prisoner  ;  and  so  it  is  adverse  to 
all  common  reason,  that  if  the  objection  be  ad- 
mitted, it  must  of  nec-cssity  follow,  that  whoso- 
ever shall  be  committed  by  the  king,  or  privy- 
council,  without  cause  shewed,  and  be  not  in- 
dicted of  treason,  or  some  other  oflfence,  may 
not  be  enlarged,  by  reason  of  supposition  of 
matter  of  state.  But  that  whosoever  is  so  com- 
mitted, and  withur  stands  so  indicted,  though 
in  another  record,  may  be  enlarged,  whatsoever 
the  matter  of  state  be  for  which  be  was  com- 
mitted. The -absurdity  of  which  assertion  needs 
not  a  word  for  further  confutation,  as  if  any  of 
the  gentlemen  in  the  last  judc^ment,  ought  to 
have  been  tiie  sooner  delivered,  if  he  had  been 
lilso  indicted  of  treason;  if  so,  Traitors  and 
Felons  have  the  highest  privilege  in  personal 
liberty,  and  that  above  all  other  subjects  of  the 
kingdom. 


The  fifth  of  this  kind  is  of  queen  Mary*s  tiiii« 
aho,  it  is  Pasch.  4.  &  5  P.  &  Mar.  Rut.  45. 
the  Case  of  £dv%-ard  Newport :  He  was  brought 
into  the  KtngVUench  by  Habeas  Corpus  out 
of  the  Tower  of  London,  ^  Cum  causa,  viz.  quod 
'  commissus  fuitper  mandatum  Concilii  Dominae 
'  Retina?,  qui  committitur  Marr.  et  immediate 
'  traditur  in  Ballium.'  To  this  the  like  answer 
has  been  made,  as  to  that  other'case  of  Over- 
ton's next  before  cited  ;  they  say  that  in  ano- 
ther roll  of  another  term  of  the  same  year,  it 
appears  he  was  in  question  for  suspicion  of 
coiuing,  aqd  it  is  true  he  was  so ;  but  the  re- 
turn, and  his  commitment  mentioned  in  it,  bave 
no  reference  to  any  such  ofience,  nor  hath  the 
bailment  of  him  relation  to  any  thing,  but  to 
the  absolute  commitment  by  the  Privy-council: 
So  that  the  answer  to  the  like  objection  made 
against  Overton's  Case,  satisfies  this  also. 

'liie  sixth  of  these  is  of  queen  Elizabeth'i 
time,  Mich.  9  El.  Rot.  35.  the  Case  of  Tho. 
Laurence ;  this  Laurence  came  in  by  Habeas 
Corpds,  returned  by  the  sheriifs  of  London,  to 
be  d^ineil  in  prison  *  per  mandat.  Concilii 
'  Duniina;  Regius,  qui  committitur  Marr.  et 

*  ^uper  hoc  traditur  in  Ballium.'  An  objection 
hath  been  invented  against  this  also ;  it  hatli 
been  said,  that  this  man  was  pardoned,  and 
indeed  it  appears  so  in  the  margin  of  the  roll, 
where  the  word  *  pardonatur*  is  entered :  but 
cleat  ly  his  enlargement  by  bail  was  upon  the 
body  of  the  return  only,  unto  which  that  note 
of  pardon  in  the  margin  of  the  Roll  hath  nu 
relation  at  all';  and^  can  any  man  think,  that  a 
man  pardoned  (for  what  oflfence  soever  it  be) 
might  not  as  well  be  committed  for  some  Area* 
num,  or  matter  of  state,  as  one  that  is  not  par- 
doned, or  uut  of  his  iunocency  wants  no  pardon? 

I'he  seventh  of  these  is  in  the  same  year,  and 
of  Easter-term  following :  it  is  P.  9,  Rot.  C8, 
Robert  Constable's  Case  :  lie  was  brought  by 
Hi^beas  Corpus  out  of  the  Tower;  and  in  the 
return  it  appeareth  he  was  conunitted  there, 
'  per  mandatum  privati  Concilii  Dominx  Ke- 
<  ginsD,  qui  committitur   Mar.  et  posrea  ibto 

*  eodem  ter*  traditur  in  ball.*  The  like  objec- 
tion hath  been  made  to  this,  as  that  before  of 
Laurence,  but  the  self-same  answer  clearly  sa- 
tisfies for  them  both. 

The  eighth  is  of  the  same  queen*s  time,  in 
Pasch.  20  El.  Rot.  72,  John  Browning's  Case. 
This  Browning  came  by  H.  Corpus  out  of  the 
Tower,  whither  be  had  been  committed,  and 
was  returned  to  have  been  committed,  *  per 

*  privat.  Concil.  Domins  Regime  qui  comniitti- 
'  turMar.  et  posiea  isto  eodem  temiino  traditur 
'  in  ball.*.  To  this  it  hath  been  said,  that  it  w&> 
done  at  the  C.  Justice  Wray's  chamber,  and 
not  in  the  court:  and  thus  the  authority  of  the 

Precedent  hath  been  lessened  or  sHghtcdf.  If  it 
ad  been  done  at  his  chamber,  it  would  have 
proved  at  least  this  much,  that  sir  Christ. 
Wray,  then  C.  J.  of  tlie  King*s-Bcnch,  being  a 
grave,  learned,  and  upright  judge,  knowing  the 
law  to  be  so,  did  bail  this  Browning,  and  en- 
large him,  and  even  so  far  the  prec^ent  were 
of  value  enouali ;  but  it  is  plain  that  tbou<;b  tlje 
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H.  Corpus  were  returnable,  as  indeed  it  np- 
peari  in  tiie  Record  itself,  at  his  ch<iinber  in 
Scrjeant9-Inn,  yet  he  only  committed"  hiin  to 
tbe  Kind's- Bench  presently,  and  referred  the 
cotasideratioti  of  enlarging  hnn  ro  the  court, 
who  afterward  did   it:  for  the  Record    says, 

*  Kt  postea  isto  eodera  tenulno  trnditrir  in  ball/ 
which  cannot  be  of  un  enlargement  at  ihe  C. 
Justice  5  chamber. 

Tbe  ninth  of  this  first  kind  is  Hill.  40  E1. 
Rot.  62,  Edward  llarecourt's  Case;  he  was  im- 
prisoned in  the  Gatehouse,  and  thal^  '  per  do- 
'  minos  de  privato  concilio  dominas  regiiias  pro 

*  certis  causis  eos  moventibus  et  ei  ignotis :'  and 
upon  his  H.  Corpus  was  returned  to  be  there- 
fore only  detained,  *  Qui  committitur  Marr.  el 

*  postea  isio  eodem  termino  traditur  in  ball/ 
To  tliis  never  any  colour  of  answer  haih  "been 
yet  offered. 

The  tenth  is  Catesbie's  Case  in  the  Vacation 
afcer  Hdl.  Term,  43  El.  Rot.  Robert  Catesbie 
was  e:oin]nitted  to  the  Fleet  *  per  warrantum 

*  diversor.  prsenobiliuni  viror.  ae  privato  con- 

*  ciliu  domins  re^ijiae ;'  he  was  bniught  before 
ju!»tice  Fenner,  one  of  tiie  then  justices  of  tbe 
KingVBench,  by  H.  Corpus  at  Winchester- 
house,  South  war  k ;  *  Et  commits,  fuit  Marr. 
'  per  prefat.  Edwarduin  Fenner,  et  slatini  tra- 
'  ditur  in  ball.' 

The  eleventh  is  Rich.  Beckwith's  Case,  which 
was  in  Ilil.  13th  of  king  Jaines,  Rot.  153.  He 
was  returned  upon  his  U.  Corpus  to  have  been 
committed  to  tiie  Gatehouse  by  di?ers  lords  of 
the  privy-council ;  •  Qui  committitur  M«rr.  et 
'  po&tea  isto  eodem  termino  traditur  in  ball.' 

lo  this  it  hath  been  said  by  sohie,  that  Beck- 
witli  was  bailed  upon  a  letter,  written  by  the 
Lords  of  the  Council  to  that  purpose  to  the 
Judges;  but  it  appears  not  that  there  was  ever 
any  letter  written  to  them  to  that  purpose: 
\^hich  though  it  had  been,  would  have  proved 
nothing  against  the  authority  of  the  Record ;  for 
it  was  never  heard  of,  that  judges  were  to  be 
directed  in  point  of  law  by  letters  from  the 
lords  of  the  council,  although  it  cannot  be 
doubted,  but  that  by  such  letters  sometime.^ 
they  have  been  moved  to  bail  men,  that  would 
or  did  not  ask  their  enlargement  without  such 
letters,  as  in  some  examples  I  shall  shew  \our 
lordships  among  the  Precedents  of  the  Second 
kind. 

The  twelfth  and  last  of  these  is  that  of  sir 
TIjo.  Monsoa's  Case ;  it  is  Mich.  14  Jac.  Rot. 
147.  He  was  committed  to  the  Tower  *  per 
'  warrantum  4  diversis  dominis  de  privato  con- 
'  cilio  domini  regis  locum  tenenti  directuu)  ;* 
and  he  was  returned  by  the  lieutenant  to"  be 
therefore  detained  in  prison,  <  qui  committitur 
'  Marr'  et  super  traditur  hoc  in  Ball.'  To  this 
It  hatli  been  answered,  that  every  body  knows 
by  common  fame,  that  thb  gentleman  was 
committed  for  suspicion  of  the  death  of  sir  Tho. 
Overbury,  and  that  he  was  therefore  bailable : 
a  most  strange  interpretation,  as  if  the  body  of 
the  Return  and  the  Warrant  of  the  privy-coun- 
cil should  be  understood,  and  adjudged  out  of 
fame  only.     Was  there  not  as  much  a  fame, 


why  the  gentlemen,  that  were  remanded  in  tbe 
lust  judgment,  were  committed,  and  might  not 
the  sell-same  reason  have  served  to  enlarge 
them,  their  offence,  if  anv  were,  being  I  think 
much  less  than  that  for  which  this  gentleman  ^ 
was  suspected  ? 

And  thu^  1  have  faithfully  opened  the  num- 
ber of  tnelve  Precedents,  most  express  in  the 
\ery  point  in  question,  and  cleare<i  the  objec- 
tions tiiut  have  been  made  against  them.  And 
of  such  Precedents  of  Record  as  are  of  the  first 
kind,  which  prove  plainly  the  practice  of  former 
ages,  and  judgment  of  the  court  of  kin^a  bench, 
ill  the  very  point,  on  the  behalf  of  the  subject, 
my  lords,  hitherto. 

I  come  next  to  those  of  the  second  kind,  or 
such  as  are  pretended,  that  persons  so  com- 
mitted are  ni>t  to  be  enlarged  by  the  Jud|;es 
upon  the  Habeas  Corpus  brought,  but  to  re- 
main in  prison  still  at  the  comtiiand  of  the 
Kinjj  or  the  Privy-Councill.  Thete  are  of  two 
natures;  the  first  of  these  are,  where  some  as- 
sent of  the  King  or  the  Privy-Council  appears 
upon  the  enlargement  of  a  prisoner  so  coomtit- 
ted ;  as  if,  that  because  such  assent  appears,  the 
enlargement  could  not  have  been  without  such 
assent. — ^The  second  of  this  kind,  are  those 
which  hare  been  urged  as  express  testimonies 
of  the  Judges  df  nying  bail ;  and  in  such  cases,  I 
shall  open  these  also  to  your  lordslnps  :  which 
being  done,  it  will  most  clearly  appear,  that 
there  is  tiuihing  at  all  in  any  of  these,  that 
makes*  any  thing  at  all  against  the  Resolution 
of  the  house  of  commons,  touching  this  point ; 
nay  it  is  so. far  from  their  making  any  thing 
against  it,  tliat  some  of  them  add  good  weight 
,<itso  to  the  proof  of  that  Resolution. 

For  those  of  the  first  nattire  of  this  second 
kind  of  Precedents,  they  begun  in  the  time  of 
H.  7.  Tho.  Brugge,  and  divei*s  others,  were  im- 
prisoned in  the  KingVBench  <  ad  mandatum 

*  domini  regis,'  they  never  sought  remedy  by 
Habeas  Corpus,  or  otlierwise,  for  aught  ap- 
pears :  But  the  Roll  says,  that  '  dominus  rex 

*  relasavit  mandatum,'  and  so  they  were  bail- 
ed. But  can  any  man  think,  that  this  is  an  ar- 
-gument  either  in  law  or*common  reason,  tliat 
therefore  they  could  not  have  been  bailed  with- 
out such  assent  P  It  is  common-  in  cases  of 
common  persons,  that  one  being  m  prison  for 
surety  of  the  peace  or  tlie  like,  at  the  suit  of 
anotlier,  is  bailed  upon  the  release  of  the  party 
plaintiff ;  can  it  follow,  that  therefore  he  could 

I  not  have  been  bailed  without  such  release? 
Nothing  is  more  plain  than  tiie  contrary:  It 
were  the  same  thing  to  say,  that  if  it  appear, 
that  if  a  pliiiitiflT  be  non-tuit,  therefore  unless 
he  had  been  non-suit,  be  could  not  have  been 
barred  in  t  he  suit.  The  case  last  cited  is  Mich. 
7  H.  7,  rot.  6.  * 

Tlie  very  like  is  in  the  same  year.  Hill.  7  11. 
7,  Rot.  13.  The  case  of  %Vin.  Bartholomew, 
Will.  Chase,  and  divers  others,  and  the  self- 
same answer,  that  is  given  to  the  other,  clears 
this. 

So  in  the  same  year,  Pasch.  7  H.  7,  Rot.  18. 
John  Beomond's  case,  is  the  same  in  subsuncc 
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with  those  other  two,  and  the  self-same  answer 
also  satisfies,  that  clears  them. 

The  next  case  is,  Mich.  22  H.  7,  Rot.  8. 
Tho.  Yew's  case ;  he  was  committed  *  ad  sec. 

*  pacis,'  for  tlie  security  of  the  peace,  at  the 
suit  of  one  Freeman,  and  besides,  '  ad  maudn- 

*  turn  dom.  regis.'    And  first,  *  Freeman  re- 

*  laxavit  sec.  pacis,'  and  then  sir  James  Hob- 
•  bard,  the  then  king's  Attorney-General,  *  re- 

■  laxavit  mandatum  dnni.  regis ;'  and  hereupon 
he  is  bailed.  The  release  oi  the  king's  Attor- 
ney no  more  proves  that  he  could  not  have 
been  enlarged  without  such  release  or  assent, 
than  that  he  could  not  have  been  bailed  with-, 
out  release  of  suieiy  of  tlie  peace  by  Freeman. 

The  very  like  is  in  Hill,  9  H.  7.  Rot.  14. 
The  ca«>e  of  Humphry  Broche,  which  proves  no 
niore  here  than  the  rest  of  this  kind  already 
cited. 

Then  for  this  point  also,  Broome's  case  of 
queen  Elizabeth's  lime,  is  Trin.  39  El.  Rot. 
1S8.  Laurence  Broome  was  committed  to 
the  Gate-house  '  per  mandatum  dom.  concilii 

*  domin«s  reginaj,*  and  being  returned  so  upon 
the  H.  Corpus,  is  first  comwiitted  to  the  Mar- 
shalsea  as  the  course  is,  andtben  bailed  by  the 
court ;  which  indeed  is  an  express  precedent, 
that  might  perhaps  well  have  been  added  to 
the  number  of  the  first  twelve  :  which  so  plain- 
ly shews  the  practice  of  enlarging  prisoners  in 
this  case,  by  judgment  of  the  court  upon  the 
H.  Corpus.  But  it  is  true,  that  in  the  Scrolls 
of  that  year,  where  the  bails  are  entered,  but 
not  in  the  Record  of  the  H.  Corpus,  there  was 
a  note,  that  this  Broome  was  baited  *  per  raan- 
<  datum  privati  concilii ;'  but  plainly  this  is  not 
any  kind  of  argument,  that  therefore  in  law  he 
might  not  have  been  otherwise  bailed. 

The  self-same  is  to  be  said  of  another  of  this 
kind,  in  Mich.  40  EL  Rot.  37,  Wenden's  Case. 
Tho.  Wenden  was  committed  to  the  Gatehouse 
by  the  queen  and  the  lords  of  the  council  *  pro 

*  certis  causis '  generally ;  he  is  brousht  by  H. 
Corpus  into  the  KingVBench,  and  bailed  by 
the  court.  But  it  is  said,  that  in  the  SciolU  of 
that  year,  it  appears  that  his  enlai^^ement  was 

*  per  consensum  dom.  privati  concdii ;'  and  it 
is  true  that  the  queen's  Attorney  did  tell  the 
court,  that  the  lords  of  the  council  did  assent 
to  it.  Follows  it  therefore,  that  it  could  not 
have  been  without  such  assent  ? 

Ntxt  is  Hill.  4S  £1.  Rot.  89,  when  divers 
ftentlemen  of  special  quality  were  imprisoned 
by  the  command  of  the  privy-council;  th« 
queen  being  graciously  pleased  to  enlarge 
them,  sends  a  commandment  to  the  judges  of 
the  King's-Bench,  that  they  should  take  such  a 
course,  for  delivering  tliem  upon  bail,  as  they 
should  think  fit :  and  they  did  so,  and  enlarged 
tbem  upoa  writs  of  H.  Corpus.  Follows  it 
therefore,  that  this  mieht  not  have  been  done 
by  law,  if  the  parties  tnemselves  had  desired  it? 

So  in  Trin.  1  Jac  Rot.  30.  Sir  John 
Brocket  being  committed  to  the  Gatehouse,  is 
returned  to  stand  committed  '  per  mandatum 

*  privati  concilii,'  and  he  is  enlaijed  *  virtute 

*  warraoti  a  concilio  pnodicto/    Bat  the  same 


answer  that  satisfies  for  the  rest  before  cited, 
serves  for  this  also. 

The  last  of  these,  is  Reyner*s  case,  in  Mic^b. 
\%  Jac.  Rot.  119.  He  was  committed  to  the 
Gatehouse  by  the  lords  of  the  council,  and  be- 
ing brought  into  the  King's-Bench  by  Habeas 
Corpus,  IS  enlarged  upon  bail ;  but  this  they 
say  was  upon  a  letter 'written  from  one  of  the 
lords  of  the  council  to  the  judges.  It  is  true, 
that  such  a  letter  was  written,  but  the  answer 
to  the  former  precedents  of  this  nature,  are  suf- 
ficient to  clear  this  also. 

And  in  all  these  observe,  1.  That  it  appears 
not,  that  the  party  ever  (Jesired  to  be  enlarged 
by  the  court,  or  was  denied  it.  2.  Letters 
either  from  the  king  or  council  cannot  alter  the 
law  in  ahy  case :  so  that  hitherto  nothing  hath 
been  brought  on  the  contrary  part,  that  hath 
any  force  or  colour  of  reason  in  it. 

We  come  now,  my  lords,  to  those  Prece- 
dents of  the  other  nature  cited  against  the  Li- 
berty of  the  ^ubject:  that  is,  such  as  have 
been  used  to  mislike  the  persons  so  committed 
may  not  be  eniarsed  by  the  court.  They  are 
in  number  eight,  but  there  is  not  one  of  them 
that  proves  any-  such  thing,  as  your  lordships 
will  plainly  see  upon  opening  them.  The  first 
four  of  them  are  exactly  in  the  same  words, 
saving  that  the  names  of  the  persons  and  the 
prisons  ditTer  ;  I  shall  therefore  recite  tbem  all 
one  after  another,  and  then  clear  them  to- 
gether. 

The  first  is  Richard  Everard*s  case,  Hill. 
7  H.  7,  Rot.  18.  He  and  others  were  com- 
mitted to  the  Marshalsea  of  the  houshold, '  per 
'  mandatum  domini  regis,'  and  so  returned 
upon  a  U.  Corpus  into  the  KingVBench ; 
1%-nereupon  the  entry  is  only  '  Qui  committitur 
'  Marr.^  &c. 

The  second  is  Hill.  8  Hen.  7,  Richard  Cher- 
ry's case ;  he  was  committed  to  the  mayor  of 
Windsor,  *per  mandatum  domini  regis,'  and 
so  returned  upon  a  H.  Corpus ;  and  the  entry 
is  only,  <  Qui  committitur  Marr.'  &c. 

The  third  is  Hill.  9  Hen.  7,  Rot.  14,  Christ. 
Burton's  case,  who  was  committed  to  the  Mar- 
shalsea of  the  houshold,  *  per  mandatum  do- 

*  mini  regis,'  and  so  returned  upon  his  Habeas 
Corpus  ;  and  the  entry  is  hkewise,  '  Qui  com- 
'  mittitur  Marr.'  &c. 

The  fourth  is  George  Urs wick's  case,  Pasch. 
19  Hen.  7,  Rot.  19.  He  was  committed  to  the 
sheri£&  of  London,    '  per  mandatum  domini 

*  regis,*  and  returned  so  upon  his  Habeas  Cor- 
pus, ^  Qui  committitur  Marr.'  £cc. 

These  fi>ur  have  been  used  principally,  as 
express  Precedents,  to  prove  that  a  prisoner  so 
committed  cannot  be  enlaiced;  and  perhaps 
at  the  first  sight,  to  men  that  Know  not,  and  ob- 
serve not  the  course  and  entries  of  the  court  of 
King's-Bench,  they  may  be  apprehended  to 
prove  as  much  :  but  in  truth  they  rather  prove 
the  contrary,  at  least  there  is  no  colour  in 
tliem  of  any  such  matter  as  thev  have  been 
used  for.  To  which  purpose  I  beseech  your 
lordships  to  call  to  your  memories,  that  which 
\  first  observed  to  you  touching  the  course  of 
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that  court.  Where  a  prisoaer  is  brought  in 
bj  H.  Corpus,  he  is  (if  he  be  not  to  he  re- 
manded) first  ooinmitted  to  the  marshal  of  the 
court,  and  then  bailed  as  his  case  requires. 
This  is  so  certain,  as  it  can  never  be  otherwise. 
Now  these  men  being  thus  committed  by  the 
express  command  of  the  kinjg,  are  first,  you  see, 
taken  from  the  prisons  whither  they  were  first 
committed ;  wherein  you  may  observe,  my 
lords,  tint  if  a  general  suspidoo  of  matter  of 
state  were  of  force  in  such  a  case,  it  mi^bt  be 
as  needful  in  point  of  state,  to  have  the  pnsoner 
remain  in  the  prison,  where  the  king  by  such  an 
absolute  command  committed  him,  as  to  have 
him  at  all  committed.  When  they  have  taken 
tiwm  from  the  prisons  where  before  they  were, 
they  commit  them  to  the  marshal  of  their  own 
court,  which  is  but  the  first  step  to  bailing 
them.  Now  it  appears  not  indeed  that  they 
were  bailed,  for  then  '  Tniditur  in  Ball'  had 
followed,  but  nothing  at  all  appears  that  they 
were  denied  it;  perhaps  they  never  asked  it, 
perhaps  thev  could  not  find  such  as.  were  suffi- 
cient to  bail  them.  And  in  truth,  whensoever 
any  man  is  but  removed  from  any  prison  in 
England  (though  it  be  for  debt  or  trespass  only) 
into  that  court,  the  entry  is  but  in  the  self-same 
syllables  as  in  these  /our  cases. 

And  in  truth  if  these  Proceedings  did  prove, 
that  anj  of  the  prisoners  named  in  them  were 
not  bailable,  or  had  beeti  thought  by  the  court 
not  to  have  been  bailable ;  it  will  necessarily 
foUow,  that  no  man  living  that  is  ordinarily  re- 
moved from  any  prison  into  the  King's*Bench; 
or  tliat  is  there  upon  any  ordinary  action  of 
debt,  or  'action  of  trespass,  could  be  bailed ; 
for  every  man  that  is  brought  thither,  and  not 
remanded,  and  every  man  that  is  arrested  but 
fur  a  debt  or  trespass,  and  was  returned  into 
that  court,  is  likewise  committed  to  the  marshal 
of  that  court,  and  by  the  self-same  entry,  and 
not  otherwise ;  vet  these  four  have  been  much 
stood  on,  and  have  strangely  misled  the  judg- 
ment of  some  that  did  not,  or  would  not,  seem 
to  understand  the  course  of  that  court. 

Tbefiflh  of  this  nature  is  Edwnrd  Page's 
Case;  it  is  Tr.  7  Hen.  8.  This  might  have  been 
well  reckoned  with  the  former  four,  had  not  the 
nisentry  of  the  clerk  only  made  it  vary  from 
them.  Edward  Page  was  committed  to  the 
Marshalsea  of  the  houshold,  and  that  <  per 

*  mandatum  domini  regis,'  and  returned  to  be 
therefore  detained,  and  tlie  entr^  is  *  Qui  com- 
'  mittitur  Mar'  hospitit  dom.  regis.'    This  word 

*  Marr.'  is  written  in  the  margin  of  the  Roll; 
this  hath  been  used  te  prove,  that  the  judges 
remanded  this  prisoner ;  if  they  had  done  so, 
the  remanding  bad  been  only  while  they  ad- 
vised, and  not  any  such  award  which  is  given 
when  they  adjudge  him  not  bailable.  But  in 
troth  the  word  *  cotnmittitur'  sliews,  that  there 
was  not  any  remanding  of  him,  nor  doth  that 
court  ever  commit  any  man  to  the  Marshsdsca 
of  the  houshold :  and  besides,  tlie  word '  Marr.' 
for  Marescallo  in  the  margin,  shews  plainly 
that  he  was  committed  to  the  marshal  of  the 
King's-bencb,  fad  aot  remanded  to  the  Mar- 


sbalsea  of  the  houshold  ;  for  such  entry  of  that 
word  in  the  margin,  is  perpetually  in  cases  of 
that  nature,  when  they  commit  a  man  to  their 
own  prison,  and  so  give  him  the  first  step  to 
bailment,  which  he  may  have  if  he  ask  it,  and 
can  find  bail.  And  doubtless  these  words  of 
*  liospitii  prsed.'  were  added  by  the  error  of  the 
clerk,  for  want  of  distinction  in  his  understand- 
ing, from  the  *  Marr.'  of  the  King's-bench,  to 
the  marshal  of  the  houshold. 

The  sixth  of  these  is  Thomas  Caesar's  Case ; 
it  is  8  Jac.  rot.  99.  This  Caesar  was  committed 
to  the  Marshalsea  of  the  houshold,  <  per  man- 
'  datum  domini  regis,'  and  returned  to  be  there- 
fore detained,  and  indeed  a  '  remittitur'  is  in 
the  roll,  but  not  a  *  remittitur  quousque,'  but 
only  that  kind  of  ^  remittitur'  which  is  only 
used  while  the  court  advises.  And  in  truth  thjs 
is  so  far  from  proving  any  thing  against  the  re- 
solution of  the  house  of  commons,  that  it  ap- 
pears that  the  opinion  of  the  reverend  Judges 
of  that  time  was,  that  the  return  was  insufficient, 
and  that  if  it  were  not  amended,  the  prisoner 
shall  be  discharged.  For  in  the  Book  of  Rules 
in  the  court  of  Mich.  Term  (when  Caesar's 
Case  was  in  question),  they  expressly  ordered, 
that  if  the  steward's  marshal  did  not  amend 
their  return,  the  prisoner  should  be  absoluteljr 
discharged  :  the  words  of  the  rule  are,  *  nisi 

<  senescallus  et  marescal.  hospitii  domini  regis 
'  sufficienter  retumaverint  breve  de  Habeas 
'  Corpus  Thorns  Caesar  dier.  Mercur.  prox. 
'  post  quindenam  scilicet  Martin,  def.  exone- 

<  rabitur.'  And  this  is  also  the  force  of  that 
precedent,  but  yet  there  hath  been  an  interpre- 
tation upon  this  rule.  It  hath  been  said  that 
she  judges  gave  this  rule,  because  the  truth  was, 
that  the  return,  was  false,  and  that  it  was  well 
known,  that  the  prisoner  was  not  committed  by 
the  immediate  command  of  the  king,  but  by 
the  command  of  the  lord-chambeflain,  and 
thence  (as  it  was  said)  they  made  this  rule ;  but 
this  kind  of  interpretation  is  tlie  first  that  ever 
was  supposed,  that  judges  should  take  notice 
of  the  truth  or  falshood  of  the  return,  other- 
wise than  the  body  of  the  return  could  inform 
them.  And  the  rule  itself  speaks  plainly  of 
the  sufficiency  only,  and  not  of  the  truth  or  fals- 
hood of  it. 

The  seventh  of  these,  is  the  Case  of  James 
Desmaistres,  Edward  Emerson,  and  some  others 
that  were  Brewers,  and  were  committed  to  the 
Marshalsea  of  the   houshold,  '  per  mandatum 

<  domini  regis,*  and  so  returned  upon  H.  Cor- 
pus :  and  it  is  true,  that  the  roll  shews  that 
they  were  remanded,  but  the  remanding  was 
only  upon  advisement.  And  indeed  tlie  grave 
and  upright  judiies  of  that  time  were  so  careful, 
lest  tipon  the  entry  of  the  remanding,  any  such 
mistake  might  be,  as  might  perhaps  mislead 
posterity  in  so  great  a  point,  tlmt  they  would 
expressly  have  this  word  'ii^mediate  added 
to  the  *  remittitur,'  that  so  all  men  that  should 
meet  with  the  roll  might  see,  that  it  was  done 
for  ttie  present  ^nly,  and  not  upon  any  debate 
of  the  question.  And  besides,  that  there  is  no 
*  quousque'  to  it;  which  is  usually  added,  when 
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the  highest  award  npon  debate  or  resolution  of 
this  kind  is  given  by  them. 

The  eighth  of  Aese  is  the  Case  ofSalton- 
stall ;  it  is  Hill.  1<  Jac'  Sir  Samuel  Salton- 
stall  was  committed  to  the  Fleet,  *  per  manda- 

•  turn  domini  regis  ;*  and  besides,  bv  the  Court 
of  Chancery,  for  disobeying  au  order  of  that 
court,  and  js  returned  upon  his  Habeas  Corpus, 
CO  be  therefore  detained.  And  it  is  true  that  a 
'  remittitur*  is  entered  in  the  roll,  but  it  is  only 
a  <  remittitur  prisons  prfledict.'\vi(hout  <  quous- 
^  que  secundum  legem  deliberatus  fuerit  :*  and 
in  truth  it  appears  on  the  record,  that  the  court 
gave  the  Warden  of.  the  Fleet  three  several 
days  at  several  times  to  amend  his  return,  nnd 
in  the  interim  '  remittitur  prisons  prad'.'  Cer- 
tainly if  the  court  had  thought  that  the  return 
had  been  good,  they  would  not  have  given  so 
many  several  days  to  have  amended  it ;  for  if 
that  ^  mandatum  domini  regis'  had  been  suffi- 
cient in  the  case,  why  need  it  to  have  been 
amended  ? 

The  ninth  and  last  of  these  is,  Tr.  13  Jac. 
rot.  71,  the  Case  of  the  said  sir  Samuel  Salton- 
Etall:  heis  returned  by  the  Warden  of  the 
rieet,  as  in  the  case  before,  and  generally, 

*  remittitur'  is  in  the  roll,  which  proves  nothing 
at  all,  that  therefore  the  court  thought  he  might 
not  by  law  he  inlarged  ;  and  besides,  in  both 
cases  be  stood  committed  also  fur  disobeying 
an  order  in  the  Chancery.  - 

These  ar€  all  that  have  been  pretended  to 
the  contrary  iii  this  great  point,  and  upon  the 
view  of  them  thus  opeoed  to  your  lordships,  it 
is  plain  that  there  is  not  one,  not  so  much  as 
one  at  all,  that  proveth  any  such  thing,  as  that 
persons  committed  by  the  command  of  the 
Ling,  or  the  lords  of  tlie  council  fvithnut  cause 
shewed,  might  not  be  enlarged;  but  indeed 
the  most  of  tliem  expressly  prove  rather  the 
contrary. 

Now,  my  lords,  having  thus  gone  through  the 
Precedents  of  Record,  that  concern  the  point 
of  either  side,  before  I  come  to  the  otlier  kind 
of  Precedents,  which  ate  the  solenm  Rebolu- 
tions  of  Judges  in  former  times,  I  shall  (as  I  am 
commanded  also  by  the  house  of  commons) 
represent  unto  your  lordships  somewhat  else 
they  have  thought  very  considerable;  with 
which  they  met,  whilst  they  were  in  a  most 
careful  enquiry  of  whatsoever  concerned  them 
in  this  great  question. 

It  is,  my  lords,  a  Draught  of  an  Entry  of  a 
Judgment  in  that  great  Case  lately  adjudged 
in  the  court  of  KingVbench,  when  divers  gen- 
tlemen imprisoned  'per  specisde  mandatum 
'  domini  regis,'  were  by  the  award  and  order 
of  the  court,  after  solemn  debate,  sent  back  to 
prison,  because  it  was  expressly  said,  they  could 
not  in  justice  deliver  them,  though  they  prayed 
to  be  bailed.  The  Case  is  famous,  and  well 
known  to  your  lordships,  therefore  1  heed  not 
further  to  mention  it :  as  yet  indeed  there  is 
no  Judgment  entered  upon  the  Roll,  but  there 
IS  room  enough  for  any  kind  of  Judgment  to  be 
entered.  But,  my  lords,  there  is  a  form  of  a 
,'  >.^«nnent,  a  most  unusual  one  ;.such  a  one  as 


never  was  in  any  such  case  before  (for  indeed 
there  was  never  before  any  case  so  adjudged), 
and  tlius  drawn  on  by  a  chief  clerk  of  that 
ccmrt  (by  direction  ot  Mr.  Attorney-General), 
as  the  house  was  informed  by  the  clerk,  in 
which  the  reason  of  the  Judgment,  and  remand- 
ing of  those  gentlemen,  is  expressed  in  such  sort, 
as  if  it  should  be  declared  upon  Record  for 
ever,  that  the  laws  were,  that  no  man  could  ever 
be  inlarged  from  imprisonment  that  stood  com- 
mitted by  such  an  absolute  command. 

The  draught  is  only  in  sir  John  Hevening* 
ham's  Case,  being  one  of  the  gentlemen  that 
was  remanded,  and  it  was  made  for  a  form  for 
all  the  rest.  The  words  of  it  are  after  the  usual 
entry  of  a  Curia  advitart  ru^  for  a  time  ^  thit 

*  Visis  retur.  prsedict.  nee  non  diversis  antiquis 

*  recordis   in  curia  hie  remanent,   consimiles 

*  casus  continentibus,  maturaq.  deliberatione, 

*  inde  prios  habita,  eo  quod  nulla  ^ecialis 
*•  causa  captionis  sive  detent ionis  prxd.  Johao- 

*  nis  exprimitur,  sed  generaliter  quod  dctentus 

*  est  in  prisona  pnsd*.  per  speciale  mandatum 
'  domini  regis,  ideo  pra:d'.  Johannes  remittitur 

*  prsefiii.  custodi  marr.  hospitii  praed.  salvo  cus- 

*  todiend.  quousq.  &c.'  that  is,  *  quousque  se- 
'  cundum  legem  deliberatus  fuerit.'  And  if 
that  court,  that  is  the  highest  for  ordioar; 
justice,  cannot  deliver  him  secundum  If  gem; 
what  law  is  there,  I  beseech  you,  my  lords, 
that  can  be  sought  for  in  any  other  inferior 
court  to  deliver  him  ?  Now,  my  lords,  hecaosc 
this  draught,  if  it  were  ^tered  in  the  Roll,  (ai 
it  was  prepared  for  no  other  purpose)  would  he 
as  great  a  declaration,  contrary  to  the  many 
acts  of  parliament  already  cited,  contrary  to 
all  precedents  of  former  times,  and  to  all  rea- 
son of  law  ;  to  the  utter  subversion  of  the  liigh- 
est  liberty  and  right  belonging  to  every  free- 
man of  this  kingdom,  and  for  that  especiallr 
also  it  supposes,  that  divers  ancient  records  had 
been  looked  into  by  the  court  in  like  cases,  bv 
which  records  their  judgments  were  directed ; 
whereas  in  truth,  there  is  not  any  one  record 
at  all  extant  that  with  any  colour  (not  so  much 
indeed  as  with  any  colour)  warrants  the  judg-  i 
ment:  therefore  Uie  house  of  commons  thouglj  | 
fit  also,  that  I  should,  with  tlie  rest  that  haifa 
been  said,  shew  tliis  draught  also  to  your 
lordships. 

I  come  now  to  the  other  kind  of  Precedents, 
that  is,  solemn  Resolutions  of  Judges,  «hich 
being  not  of  Record,  remain  only  in  autlienlic 
copies:  but  of  this  kind  there  Ts  but  one  in  thi> 
case,  that  is  the  Resolution  of  all  the  Judce* 
in  the  time  of  queen  Elizabeth.  It  was  in  tJ»« 
34th  of  her  reign,  when  divers  persons  had 
been  committed  by  absolute  command,  and  | 
delivered  by  the  Justices  of  the  one  Bench  or 
the  other ;  whereupon  it  was  desired,  that  iw 
Judges  would  declare  in  what  cases  peRO»" 
committed  by  such  command  were  5^.  j 
larged,  which  hath  been  variously  cited,  «« 
variously  apprehended.  The  House  of  yoto- 
mons,  therefore,  desiring  with  all  care  to  wtorm 


themselves  as  fully  of  the  truth  of  it  as  po5**rJ 
they  might,  ^ot  into  their  hands  from  n  memDcr 
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of  tbeJr  boose,  a  Book  of  selected  cases,  col- 
lected by  a  reverend  and  learned  Cltief-Justice 
ot  the  Commoo-Pleas,  that  was  one  of  them 
tiiat  gave  the  Resolution,  which  is  entered  at 
large  in  that  Book  :  I  mean  the  L.  C.  Justice 
Anderson,  it  is  writteu  in  the  Book  with  his 
own  hand,  as  thft  rest  of  the  Book  is,  and  how- 
soever it  bath  been  cited,  and  was  cited  iu  that 
great  Judgtuent  poon  tlie  Habeas  Corpus  in  the 
RjngV Bench  ' '  if  it  had  been,  that  upon  such 
conunitments^  .ic  Judges  might  not  bail  the 
prisoners;  yet  it  is  most  plain,  that  in  the  Ueso- 
iutioo  itself  DO  such  thing  is  contained,  bat 
rather  expressed  the  contrary.  I  shall  better 
represent  it  to  your  lordbhips  by  reading  it, 
than  by  opening  ir. 

Then  it  was  read  here.  (See  ante,  p.  76). 

If  this  Resolution  doth  resolve  any  thing,  it 
doth  indeed  upon  the  enquiry  resolve  fully  the 
contrary  to  that  which  fiath  been  pretended, 
and  enough  for  the  maintenance  of  the  ancient 
and  fondamentnl  point  of  Uberty  of  the  person, 
to  be  regained  by  Habeas  Corpus  when  any  is 
imprisoned.  And  I  the  rather  thought  it  fit 
now  to  read  it  to  your  lordships,  that  it  mi&ht 
he  at  large  heai*d  ;  because  in  the  great  J.udu- 
nient  in  the  Kin|;VBench,  though  it  was  cited 
at  the  Bar,  as  against  this  point  of  personal 
hberty,  as  also  at  the  Bench,  yet  though  every 
thing  else  of  record  that  was  used,  were  at 
large  read  openly,  this  was  not  read  either  at 
bar  or  bench  :  for  indeed  if  it  hud,  eVery 
hearer  would  easily  have  known  the  force  of  it 
to  have  been  indeed  contrary  to  the  Judgment. 

My  lords,  having  thus  gone  through  the 
rharge  committed  to  me  by  the  house  of  com- 
uious,  and  havint;  thus  mentioned  to  your  lord- 
slijps,  and  opened  the  many  Precedents  of  Re- 
cords, and  that  Draught  of  the  Judgment  in 
this  like  case,  as  also  this  Rcsulution;  I  shall 
now  (as  I  had  leave  and  direction  given  me, 
k-st  your  lord-^hips  should  be  put  to  much  trou^ 
ii!e  and  ex  pence  of  time  in  finding,  or  getting 
copies  at  large  of  those  things  which  I  have 
cited)  otTer  also  to  your  lordships  authentic 
copies  of  them  ail,  and  so  leave  Cfiem,  and 
%\liatsoever  else  I  have  said,  to  your  lordships 
further  consideration. 

The  true  Copy  of  the  Precedents  of  Jlecord. 
Inter  Record.  Dom.  Regis  Caroli  in  Thesauro 
Recepc.  Scaccarii  sui  sub  cnstodia  Dom.The- 
saurar.  et  Canierar.  ibidem  remanen.  viz. 
Placita  coram  Domino  Rege  apud  Westmo- 
nast.  de  Ter'  Pasche  anno  Regi  Edwardi  3. 
post  conquest.  Anglia  18.  inter  alia  sic  con- 
linetur  ut  sequitor. 

Rot.  33.  Adhuc  deterroino  Pasch. 
Dominus  Rex  mandavit  dilecto  et  f^deli  suo 
Roberto  de  Dalton  constabular'  Turris  su« 
London  vel  ejus  locum  tenent*  bre.  suum  in  hsc 
verba:  Edwardus  Dei  gratia  rex  Anglis,  Fran- 
cis, et  dominu?  liilierniae  dilecto  et  fideli  suo 
Koberto  de  Dalton  constabalar*  Turris  suse  Ldn- 
doQ  vel  ejus  locum  teneot.  salutem.  Manda- 
mus quod  Johannem  Bildeston  capellan'  quern 
vie.  ttostr.  licmdon  ad  mandatiuu  nostrum  apad 


pred.  Turrim  vobis  Uberavit  ab  eisdem  rccipiatif  ' 
et  in  prisona  nostra  Turris  London  pred.  salvo  » 
custodir'  fac'  quousque  aliud  super  hoc  duxeri* 
mus  demandand.  teste  meipso  apud  Turrim  uos- 
tram  London  30  die  Martii  annp  regni  nostri 
Augliae  16.  regni  vero  nostri  Francis  SO.  £t 
modo  scilt.  in  Crast.  Ascen.  .Dom.  anno  regis 
nunc  8.  coram  domino  rege  apud  Westmin^t. 
venit  Johannes  de  Wynwick  locum  tenens  pred« 
constabular.  et  adduxit  coram  justiciar'  hie  in 
cur.  pred.  Johannem  de  Bildeston  quern  ille  a 
prefab  vicecomit.  virtute  brevis  pred.  recepit. 
&c.  £t  dicit  quod  ipse  a  domino  rege  habuit 
mandnt.  ducend.  et  hberand.  corpus  ipsius  Jo- 
hannis  de  Bildeston  prefat.  justiciar,  hie,  &c. 
£t  quesitum  est  de  pred.  Johanne  de  Wynwick 
si  quam  aham  detentionrs  prefat.  Johannis  de 
Bildeston  habeat  causam.  Qui  dicit  quod  non 
nisi  bre.  pred.  tantum.  El  quia  videtur  cur. 
bre.  pred.  sufficien.  non  esse  predict.  Johannis 
de  Bildeston  prison.  Marr*  regis  hie  retincii.  &c. 
Idem  Johannes  dimittitur  per  msnus  Willielm, 
de  AVakefirld  rectoris  eccle.  deWillingham,  Jo- 
hannis de  Wynwick  in  com.  Kane.  Johannis  de 
Norton  in  com.  Norff.  Nicolai  de  Blandefford 
in  c<rm.  Middl.  et  Rogeri  de  Bromley  in  com. 
Stafford,  qui  eum  manuceperunt  habend.  eum 
coram  domino  rege  in  octabis  Sancti  Trin.  ubi- 
cunque,  &c.  nz.  Corpus  pro  corpore,Ac.  Ad 
quas  octabis  Sanct.  Trin.  coram  domino  rege 
apud  Westm.  ven,  pred.  per  manus  pred'  Et 
super  hoc  mandavit  justiciar,  suis  hie  quoddam 
iire.  suum  claus.  in  haec  verba,  Edwardus  Dei 
gratia  rex  Angliaj,  et  Franciae,  et  dominus  Hi* 
heruiae,  dilectii  et  fidel.  suis  Willielmtf  Scut,  et  so- 
ciis  suis  josticinr'ad  placita  coram  nobis  tenend. 
assignat.  saltern  ciim  nuper  mandarerimus  di- 
lecto etfideli  nostro  Roberto  de  Dalton  consta- 
l>ular'  Turris  nostne  Loudon  vel  ejus  locum  te- 
nen.  quod  Johannem  de  Bild^ton  capellanum 
capt.  et  detent,  in  prisona  Turris  pred.  per  pre- 
ceptum  nostrum  pro  suspicione  contmfaetionis 
nnigni  sigilli  nostri  cum  attachiat.  et  aliis  causis 
caption,  et  detentionem  pred.  tangent,  salvo  et 
secur^  duci  fac'  coraoi  nobis  in  Crast.  Ascen. 
Dom.  ubicunque  tunc  fuissemus  in  Anglia  pri- 
sons Marescall.  nostr.  coram  nobis  liherand.  in 
eadem  quousque  per  quendam  informatbrem  es- 
semus  plenius  informal,  custod.  et  tuta  inde  in- 
formatione  pred.  ulterius  pred.  super  hoc  fieri 
fecerimusquod  fore  viderimus  faciend.  secundum 
legem,  et  consuetudinein  regni  nostri  Anglis, 
nos  in  casu  quod  dictus  iuformator  non  ven.  co- 
ram nobis  ad  informand.  nos  plenius  super  pre- 
miss, volentes  eadem  Johannem  ea  de  causa 
justiciar^  deferre  in  hae  parte  vobis  mandamus 
quod  si  pred.  informator  in  quinden.  Sanct.  Trin. 
prox.  futnr.  vel  circa  non  venit  super  hoc  ple- 
nius informnt.  tunc  advent,  ejusdem  inform«tor 
is^  miniroe  expectat.  eidem  Johanui  super  hoc 
fieri  fac.  justic.  complement,  prout  fore  videritis 
iiiciend*..  secur.dum  legem  ct  consoetudinem 
regni  nostri  Anglis,  teste  meipso  apud  West- 
.minsL  12  Maii  anno  regni  nostri  Anglis  IQ. 
HejEui  vero  nostri  Franc'  quinto.  Quo  qoidem 
bre.  respect,  fact,  est  proclamatio  quod  siquis 
dictum  regem  super  premiss,  infomare  reft  ei);a 
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ipsoiD  Johannem  prosequi  volaerit,  quod  veniat. 
Et  super  hoc  venit  pred.  W.  de  Wakefield, Ni- 
cholas de  Wandsworth,  Jo.  Brynw^n,  Jo.  de 
Longham,  Jo.  de  Norton,  et  Rogerus  de  Bromley 
omoes  de  com'  Midd'  et  man'  pred.  Johannem 
de  Bildeston  habend.  eum  coram  domino  rege 
de  die  in  diem  usque  ad  prefat'  quinden.  Sanct^ 
Trin.  ubicunque,  &c.  Ad  quern  diem  anno  18. 
coram  domino  rege  apud  Westminst.  venit  pred. 
Johannes  de  Bildeston  per  manus  pred.  et  ite- 
rata  facta  est  proclam.  in  forma  qua  saperius, 
&c.  et  nullus  venit  ad  dictum  regem  informand' 
&c.  per  quod  concess.  eat  quod  pred.  Johannes 
de  Bildeston  eat  inde  sine  die  salva  semper  ac- 
tioiie  dom.  regis  si  qua,  &c. 

De  Ter*  Sauct.  Hillar*  anno  22  H.  8,  et  per 
cont.  Rot.  ejusdem  Rotul.  dl.  \ 
Johannes  Parker  per  Ricardum  Chopping  et 
W.  Daunsey  vie'  London  virtute  brevis  dom. 
regis  de  latitat,  pro  pace  versus  ipsum  Johannem 
Parker  ad  sect.  Johannis  Bruton  eis  inde  direct, 
et  coram  rege  duct,  cum  causa,  viz.  quod  idem 
Johannes  Parker  capt.  fuit  in  civitate  pred.  pro 
secu'  pacis  pred.  et  pro  suspicione  feloniae  per 
ipsum  apud  Croweall  in  com.  Glocest.  perpetrat. 
per  nomen  Johannis  Parker  de  Thornbury  in 
com.  Glocest.  corser,  alias  diet.  Johaii.  Cbarbs 
de  eodem  com'  surgeon,  ac  per  mandatum  dom. 
regis  nunciat'  per  Robertum  Peck  gen'  de  Qlif^^ 
foras-Inn,  qui  commiititur  Marr*  &c.  et  postea 
iste  eodem  termino  traditur  in  Ballium  Thomae 
Atkins  de  Thornbury  pred.  weaver,  et  Willi. 
Nole  de  eadem  villa  et  dom.  usque  a  die  Pasche 
in  uouro  men.  weaver  ubicunque,  &c.  Et  quod 
idem  Johannis  Parker  citra  eundem  diem  per* 
sonaliter  comparuit  coram  iusticiar'  dom.  regis 
ad  prox.  general.  Gaol  Deliberation'  ia>  com. 
Glocest.  prox.  tenend.  ad  subjiciend.  et  recipi- 
eod.  ea  omnia,  et  singula  quae  prelat.  justiciar' 
de  eo  tunc  ordinare  contigerint,  &c.  Viz.  Corpus 
pro  corpore,  &c.  Ad  quern  diem  pred.  Johan- 
nis Parker  licet  ipsi  4.  placit.  solemhiter  exact, 
ad  comparend.  oon  ven.  ideo  caperet  eum  pier* 
Triu.  ad  quem  diem  ex  octab.  Trio,  postea 
Trin.  24  Ii.  8,  ex  Crait.  quinden.  Pasche.  Ad 
quem  diem  bre  et  vie'  return'  quod  ad  Uust. 
tent,  apud  London,  die  Lune  prox'  post  fest. 
Saucte  Scholastice  anno  regis  H.  8,  25.  Johan- 
nes Parker,  et  W.  Nole  utl'  fiier.  pmut  patet 
per  bre.  regis  de  Ter'  Pasche  anno  25.  Rs.  pred. 

De  Ter.  Sanct.  Mich,  anno  35  H.  8,etpercont. 
ejusdem  Rot.  S3. 
Johannem  Bincks  per  Ro.  Baker  ar.  senesoall. 
cbr*  Marr.  et  Radum  Haptoti  Mar'  ejusdem  cur. 
virtute  brevis  dom.  regis  de  Habeas  Corpus  ad 
subjiciend,  et  recipiend.  &c.  eis  inde  direct, 
coram  domino  re^e  duct'  cum  causa,  viz.  quod 
ante  adventum  brevis  pred.  Johannes  Byncks 
captus  fuit  per  mandatum  privati  concilii  dom. 
regis  pro  suspicioile  feloniac,  et  pro  aliis  causis 
illos  movent,  et  due*  nd  gaol.  Marr.  et  ibidem 
detent,  virtute  gaol'  pred.  qui  oommittitur  Marr. 
&c.  £t  immediate  ex  gra'  cur.  special'  pred. 
Johannes  Byncks  de  Masna  Mario w  in  com. 
Buck,  weaver  traditur  in  B«ll.  Thorns  Bignam 
de  London  (ent.  etJohanni  Woodvtard  deMar- 


low  pred.  tayior,  usque  in  crast.  Sanct.  Martin, 
ubicunque,  &c.  ufique  pleg.  corpus  pro  corpore, 
&C.  Ad  quem  diem  comperuit  et  Robertus 
Drury  ar'  et  Johaimes  Bosse  gen.  domino  jus- 
ticiar' dom  regis  ad  pacem  in  com'  Back,  virtute 
brevis  dom.  regis  eis  direct,  domino  regi  certi- 
ficaverunt  quod  nullum  indictamentuoi  de  ali- 
quibns  feloniis  et  transg.  versus  ipsum  Johannem 
Byncks  coram  eb  ad  preseus  resident.  Et  ul- 
terius  de  tama  et  gestu  ipsiuS  Johannis  Byncks 
per  sacram.  proborum  et  legalium  homin.  com. 
Buck,  diligenter  inquiri  fecerunt,  et  nihil  aliud 
preter  bonum  de  eo  coram  eis  est  compertum. 
Ideo  concess.  est  quod  pred.  Jo.  Byncks  de  pre- 
missis  eat  inde  sine  die  deliberatur  per  procla- 
mationem  et  jur.  prout  moris  ^st. 

De  Ter.  Pas.  anno  2  et  3  Ph.  et  Mar.  Rot.  58. 
Ricardus  Overton  nuper  de  London  geii.  per 
Tho.  Leigh,  et  Johannem  Macbell  vie'  London 
virtute  brevis  dom.  regis  et  reginse  de  Habeas 
Corpus  ad  staad.  /ect.  &c.  eis  inde  direct,  co- 
ram Willielmo  Portinan  mil*  capital,  justiciar. 
&c.  duct,  cum  causa,  viz.  quod  pred.  Ricardus 
Overton  9.  die  Octobr.  ult.  preter  commiss.  fuit 
prison,  de  Newgate,  et  ibidem  in  eadem  prisona 
sub  custod.  diet.  vie.  detent,  ad  mandatum  per- 
nobilium  duorum  honorabilis  coBcil.  pred.  i^e- 
gis  et  reginae  qui  committit.  Marr.  &c.  et  im- 
mediate traditur  in  Ball.  Willielmo  Overton  de 
London  gen.  et  Johanni  Tayler  de  parochia 
San<!t.  Martini  apud  Ludgate  I/indon  mere, 
usque  octab.  Trin.  viz.  uterque  roanucaptor. 
pred.  corpus  pro  corpore  et  postea  Tr.  2.  £1. 
reginae,  coi:pus  Overton  et  pleg.  sues  octabis 
Michael,  act  quem  diem  ex  mens.  Pasch.  ad 
quem  diem  vie.  ret.  quod  ad  Hust.  suum  tent. 
Guildhall  civitatis  London  die  Lunas  post  fes- 
tum  Sauct.  Gregor.  epi.  pred.  W.  Overton  ud' 
est  et  per  bre.  Pas.  anno  suprad. 

De  Ter.  Sanct.  Mich,  anno  9  et  3  P.  et  Mar. 

Rot.  16.  habet  Chart,  allocat.  Trin.  2  et  3 

Phil,  et  M. 

Ricardus  Overton  nuper  de  Load.  gen.  capt. 
octab.  Hill,  pro  quibusdam  altis  prodic.  unde 
iiulictat.  est,  ad  quem  diem  Pasc  ad  *quem 
diem  ex  Cr.  Animanim. 

De  Termino  Pasch.  4  et  5  P.  et  Mar.  et  per 
cont.  ejusdem  Rot.  45. 
Edwardus  Newport  gen.  per  Robertum  Ox- 
enbridge  mil'  constabular*  Turris  pred.  virtute 
bre.  dominor.  regis  et  regine  de  Habeas  Cor- 
pus ud  subjiciend.  &c.  ei  inde  direct,  ad  Ban*, 
coram  domino  rege  et  regina  duct,  cum  causa, 
viz.  quod  ipse  sibi  commiss.  fuit  per  mandate 
coucilii  dominae  reginae,  qui  committitur  Marr. 
et  immediate  traditur  in  Ball,  prout,  &c.  £c 
postea  sine  die  per  proclamation,  virtute  brevis 
de  ^estu  et  fama  prout,  &c.  Rot.  17.  ejusdem 
anui. 

De  Ter.  Mich,  anno  4  et  5  P.  et  Mar,  per 
ConU  ejusdem  Rotul.  17. 
Memorand.  quod  14.  die  Octobr.  anno  4  et 
5  Phil,  et  Mar.  Edwardus  Newport  de  Hanley 
in  com.  Wigom.  ac  capt.  fiiit  per  Uxbridge  io 
com.  pred.  pro  susfMcioae contra  factionis  qua« 
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nradem  pee.  aiiri  vocat.  French  crowns,  per 
ipstim  et  alibi  in  com.  Wigof.  fief,  snppobit.  ec 
ea  de  causa  per  mandntuni  conciP  dominor. 
regis  et  reginse  comiui&s.  ad  barr.  tunc  duct, 
full,  qui  committitur  Mnrr.  &c.  et  super  hoc 
idem  £d*rardus  Newport  traditur  in  hail.  Tho- 
rns Cliarge  de  Lattou  in  com.  Essex  gener'  £d- 
M-ardo  Hales  de  parochia  Suncti  Olavi,  London, 
fren.  Johanni  Baker,  clerico  ordinar.  London, 
Johanni  Gill  de  parochia  Saiict.  Tho.  Apostoli 
Lonflon,  cloth-worker,  et  Richardo  Parks  de 
BrowDsgrave  in  com.  Wigorn,  yeoman,  usque 
octabis  Hill,  ubicunqne,  &c.  viz.  quililt.  pleg. 
proced.  sub  poena  100/.  et  pred.  Edwardiis  suh 
psna  200/.  qiias,  &c.  Ad  queni  diem  compe- 
rutt  et  committitur  constabular.  7'urris  Lon- 
don per  mandatum  concil.  dom.  regis  et  regi- 
nx  ihid.  salvo  custodiend.  quousque,  &c.  Kt 
postea  Pas.  4  et  5  P.  et  M.  trudittir  in  ball. 
proQt  patet  per  scrivect.  iinium  i^tius'  ter.  et 
postea  M.  5  et  6  P.  et  M.  exonernt.  per  cur. 
eo  quod  tarn  per  sacram.  1?  probor.  et  le^a- 
lium  hominnm  de  pred.  com.  Midd.  t^tam 
doin.  rege  et  domina  regina  hie  in  cur.  men 
parte  jurat,  et  onerat.  quam  per  sncrarnenc.  12 
probor.  legal  homin.  de  pred,  com.  Wigor.  co- 
ram Edwarrio  Saunders,  et  Johanne  Whiddon 
mil  et  aliis  Justiciar*  dictor'  dom.  regis  et  regi- 
na ad  pacein  nc  de  diversis  felohiis  transgress, 
et  aliis  malefact.  in  eodem  com'  perpetrat.  andi- 
end.  et  tenoinand.  assi^nat.  virtutc  hrevis  dic- 
tor. dominor.  regis  et  reginae  ets  inde  direct, 
in  ea  parte  jurat,  et  onernt.  fed  inquiren'd.  de 
gestu  et  Tama  ipsius  Edwardi  comport,  existit 
quod  idem  Ecfwardus  est  de  bonis  gestu  et  fama, 
ideo  proclainatio  est  inde  facta  prout  moris  est 
secund.  legem  et  consuetudinem  reg.  An^Iiae, 
&c.  concess.  est.  quod  pred.  Edwardus  eat  lude 
sine  die. 

De  Ter.  Pas.  9.  El.  Rot.  35. 

Tho.  Lawrence  per  Christopher'  Drap.  majo- 
rtm  civitatis  London'  Ambrosiom  Nicholas  et 
Ricu'  Lambert  vie.  ejosdem  civitatis  virtute 
brevis  dom.  regince  de  Habeas  Corpus,  &c.  eis 
inde  direct,  et  coram. domina  regina  diet,  cum 
caosa.  Tit.  quod  7  die  Novemb'r.  anno  regni 
dom.  £).  nunc  reginae  AnglisB  8,  pred.  Thomas 
Lawrence  indicto  brevi  nominat.  capitis  foit  in 
dfitate  pred.  et  in  prlsona  dom.  reginae  sub 
costod.  pred.  coram  vie.  detent,  per  mahdatiim 
concir  dom.  reginae  qui  committitur  Marf.  &c. 
et  super  lioc  tradit.  in  ball'  proot  patet  per 
Krivect.  finiom  istius  ter. 

De  Ter.  Phsch.  9  EI.  Hot.  6B. 

Robertas  Constable  Ar'  per  Frartciscufn  Job- 
son  mil'  locum  tenend.  Tatris  Londoti  virtote 
brevis  donu  regin«  de  Habeas  Corpns  ei  inde 
direct,  et  coram  dMuina  regina  diet,  mm  causa, 
V!«.  quod  idem  Robertus  Constable  prefat. 
Fmudsco  Jobson  commrsslis  fuit  pef  manda- 
tum privat.  concil*  dom.  regiA^  salvO  custodi- 
end. qui  committitur  Marr.  &c.  et  postea  isto 
eodem  ter.  traditur  iri  ball,  prout  patet  inter 
scrivect.  finium  istius  t^V. 
Ter.  Pas.  anno  io  EI.  et  per  cont.  eju^dem 
Rot.  62. 

Jobantied  BroicniDg  per  Oifeo  HoplOn  mil' 
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locum  tcnen'Turrisdomiiis  regina;  London  vir- 
tute hrevis  Habeas  Corpus  ad  subjiciend.  ei 
inde  direct,  et  coram  dilecto  ct  fideli  Ch.  Wray 
mil.  capit.  justiciar,  dom.  reginae  ad  placita 
coram  nobis  tfcnend.  ns-ignat.  apud  liospitiuih 
suum  in  Seijcants-Inn  Fleet-Street  London' die 
Lunse,  viz.  1^  die  Mali  duct,  cum  cnusa  viz. 
quod  f  red.  Johaniics  Browning  coramissus  fuit 
t-idcm  locum  tenend.  per  mandatum  privati 
concil'  retinae  ialvo  custodiend;  &c.  qui  com. 
Marr.  &c  et  postea  isio  eodem  ter.  iraditur  in 
ball*  prout  pftt.  per  scrivect.  finium  istius  ter. 

De  Ter.  Sanct.  Ilillar.  anno  40  El.  Reginae  et 
per  cont.  ejusdein  Rot.  62. 
Edwardus  Uarer'>urt  per  Hugonem  Parjour 
custod.  pri:»onae  domina:  regina  de  Gatehouse 
infra  civjtutem  We&Uniust.  in  cum.  Middl.  vir- 
tute brevis  domins  regina;  de  Habeas  Corpus 
ad  subjicieud.  &c.  ei  inde  direct,  et  corapi  do- 
mina regina  apud  Wistminst.  dicta  cum  causae 
viz.  ouorl  ante  advent,  brevis  pred.  scil.  7.  die 
Octobr.  an.  regni  dom.  regin.  nunc  39.  corpus 
Edw.  Ilarecourt,  per  duos  privat.  conciK  dictfe 
dominee  rcgins  ei  commi&s.  fuit  salvo  et  secure 
custodiend.  certis  de  causis  ipsos  movent,  et  ei 
ignotis,  qui  committitur  Marr.  &c.  et  postea 
isto  eodem  ter.  iraditur  in  ball,  prout  patet  per 
scrivect.  finium  istius  termini. 

De  Vacatione  Hillar.  anno  43  El. 
Robertus  Catesbie  per  Johannem  Philips 
guardian*  de  le  Fleet  virtute  brevis  domins  re* 
ginae  de  Habeas  Corpus,  ad  subjiciend.  Sec.  ei 
inde  direct,  et  coram  Edwardo  Fenner  uno  jus- 
ticiar, domino  reginse  ad  placita  coram  ipsa 
regina  tenend.  absignar.  apud  Winchester-house 
in  burgo  dc  Soutbwark  in  com.  Surr.  diet,  cum 
causa,  viz.  quod  pred.  Robertus  curamissus  fait 
prisons  pred.  primo-  die  Martii  anno'  43  £1. 
War.  diversorum  prsnobilium  virorum  dc  pri- 
vato  concilio  dominae  reginx  in  haec  verba: 

*  To  the  Warden  of  the  Fleet,  or  his  deputy  : 
'  These  shall  be  to  will  and  require  you,  to  re- 
'  qeive  at  the  hands  of  the  Keeper  of  the 

*  Compter  of  Wood-street,  the  person  of  Robert 
<  Catesbie,  esq.  and  him  to  detain,'  and  keep 
'  safely  in  that  prison  under  your  charge,  until 
'  you  shall  have  other  direction  to  the  contrary, 
'  whereof  this  shall  be  your  warrant.' — Et  pre* 
fat.  Robertus  commissus  fuit  Marr.  per  preiat. 
EdwarduJn  Fenner,  et  statim  traditur  in  ball' 
prout  patet,  &c. 

Ter.  Hill,  anho  43  Elii.  Reglmtt  19  Jac.  Rens. 
Ricardus  Bedtwith  gen'  per  Aquilam  Wykes 
cubtod.  prisons  de  Gatehouse  in  com.  Midd. 
virtute  brevis  dom.  regis  de  Habeas  Corpus  ad 
subjiciend.  ei  inde  direct,  et  coram  domino  rege 
duct,  cum  causa,  viz.  quod  ante  advent,  brevis 
predict,  scilicet  lO  die  Julii  anno  rg;ni  dom. 
Jac.  regisDeigMia  AngliSfFranc.  et  HibernisB 
fidei  defensor.  &c.  11  et  Scot.  47  predict  Ri- 
cardus Beckwith  sibi  commissus  fuit  prisons 
predict,  sub  custod.  sua  virtute  cnjusdem  war- 
ran  t.  sibi  fact,  et  direct,  per  Georgium.  divina 
providentia  Cant,  archiepiscopiim  totius  An- 
glis  primat.  ct  metropolitan.  Hcnric.  com. 
Northampton  dominum  guardian.  6  portuum 
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ct  un.  de  privato  concil.  regis,  Tlio.  com.  Suf- 
folk dom.  camerar'  re^iiR  familise  ac  sacr'  con- 
ciU  dooi.  regis  EHwardum  dumini  Wooton  gu- 
Beroator  regis  familis,  Jobannem  dom.  Stan- 
hope vice-carnerar'  regia;  faniiliae ;  cujus  war- 
rant sequitur  in  bac  verba :  *  To  AquilaWykes, 
'  Keeper  of  the  Gaiebouse  in  Webtmin^Aer,  or 
'  bis  deputy :  Whereas  it  is  thought  meei  that 

*  Miles  iCayner  and  Richard  Beckwith  he  re- 
'  strained  of  their  liberty,  and  committed  to  the 

*  prison  of  the  Gatehouse ;  'Hiese  shall  be  to 
'  will  and  require  you  to  receive  ihe  persons  of 

*  the  said  Rayner  and  Beckwith  into  your 
'  charge  and,  safe  keeping  in  that  prison,  there 
'  to  remain  until  you  shall  have  further  order 
'  from  OS  in  that  behalf,  for  which  this  shall  be 

*  your  warrant.  Dated  at  Whitehall  the  10th 
^  of  July,  1613.*— Et  posteaistoeodem  termino. 

Be  Ter.  Mich.  an.  14  Jac.  per  cont.  ejusd. 
Rot.  117. 
Thomas  Mounspn  miles  per  Georgium  More 
locum  tenent'  Turris  dom.  regis  London'  vir- 
tute  brevis  dom.  regis  de  Habeas  Corpus  ad 
•ub^iciend.  &c.  ei  inde  direct,  coram  domino 
rege  apud  West.  duct,  cum  causa,  viz.  quod 
ante  adventum  brevis  predict.  Thomas  sibi 
cominis^us  fuit  per  warrant,  advers.  dominis  de 
privato  conciho  regis  sibi  direct.  &c.  Qui  com- 
mitcitur  Marr.  &c.  et  super  hoc  tradilur  in  ball' 
prout  pater  per  scrivect.  fiu.  istius  termini. 

Be  Ter.  Mich.  7  H.  7.  et  per  cont.  ejusdem 
Rot.  6. 
Tho.  Brugg  junior,  nuper  de  Yanington  in 
com'  Hertford  gcii',  Johannes  Rawleus  nuper 
de  Lem&ter  in  com'  pred'  yeoman,  Rob.  Sher- 
man nuper  de  Lemster  in  com.  predict.  Walter 
Thomas  nup'er  de  eadein  in  com.  predict,  ho- 
iier,  Tho.  Ballard  nuper  de  -endem  in  eodcm 
com.  smith,  Cadwallader  ap  John  Duy  nuper 
de  Kerry  in  Marchia  Walliae  in  com.  Salop  ad- 
jacen.  gen.  Reginald  ap  Breingham,  alias  Sher- 
man, nuper  de  Lemster  in  com.  Hereford  Sher- 
man, et  Thomas  Turner  nupier  de  Kingsland  in 
com.  Hereford  courser,  sunt  in  cus^od.  Marr. 
ad  mandntum  dom-.  regis,  &:c.  ac  proaliis  ceriis 
de  causis  prout  patet  alibi  de  record.  &c.  per 
•record,  istius  ter.  postea  isto  termin.  dominus 
.Telaxavit  mandatuni  suum  et  prosecut.  predict. 
cAmparuerint  per  attorn.  &c.  Et  quod  utlag. 
versus  prefwt.  Tbomam  Brugg  revocatur  isto 
t^rraino  et  predict.  Johannes  Uawleu^  pio  felon, 
.et  murdro  predict,  traditur  in  ball'  prout  patet 
alibi,  &c.  ideo  hie  Marr.  de  ejus  corpore  per 
cur.  exonenitur,  &c. 

Ter.   Hillar.  7  H.   7.  et   per  cont.  ejusdem 

Rot.  18. 
'  W.  Bartholomew,  Johannes  Bartholomew, 
Willielmus  Chace,  Henr.  Carr,  Tho.  Rotesley, 
Tho.  Street,  Ilobertus  Feldone,  et  Hen.  Bancks 
sunr  in  custod.  Marr.  ad  oust,  mandat.  dom. 
regis,  &c.  per  record,  istius  termin.  ac  predict. 
Willielmus  Chace  pro  pace  Randulpbo  Josselen 
inyeniend.  &c.  Pasche  seq^iien.  per  postea  ter- 
min. sequen.  dictus  dommus  rex  mandatum 
suum  predict,  quoad  Willielmus  Chace  relax- 


avit  per  regis  attornat.  et  pro  pace  et  pro  felon, 
ft  murdro  traditur  in  halL 

De  Ter.  Pas.  7  H.  7.  ct  per  cont.  Rot.  ejus- 
dem 18. 
Johannes  Beomond  de  Wednesbury  in  com' 
Staff,  ar'  est'  in  custod.  Mar*  ad  mandatum 
dom.  r^s.  &c.  per  record,  istius  ter' postea 
scilicet  Trin*  7  Hen.  7.  sequen'  predict.  Johan- 
nes Beomond  de  mandato  predict,  exoneratus 
existit  ideo  Mar*  de  eo  per  eandem  cur'  qj onc- 
ratus  exist. 

De  Ter.  Mich,  anno  12  H.  7,  Rot.  8. 
Thomas  Ycwe  de  villa  de  Staff,  in  com' 
Stafford  yeoman,  per  Johanuem  Shawe  et  Ri- 
cardmn  Haddon  vie'  London  virtutc  brevis 
dom.  regis  de  Habeas  Corpus;  ad  sect,  ipsius 
regis  eis  inde  direct,  coram  rege  duct,  cum 
causa  quod  idem  Thomas  Yewe  attachiatus 
I'uit  per  Ricardum  Whittington  seijeaot  apod 
Baynard's  Castle  civitatis  predict,  et  prisona 
dicti  dom.  regis  infra  eandem  civitateib  salvo 
custodiend.  causa  pro  suspicione  felon,  apud 
Coven  trie  in  com.'  War*  perpetrat.  ad  sugges- 
tionem  Willielmi  King  innholder,  ac  insuper 
idem  Tho.  Yewe  detinetur  in  prisona  predict, 
viriute  cujusdem  alterius  querel.  versus  ipsurn 
ad  sectam  Johannes  Freeman  Serjeant  de  eo 
quod  inveniat.  ei  insufficiend.  secur.  pacis  in- 
dicta  cur.  coram  Johanna  Waiger  nu})er  vie. 
Ac  ulterius  idem  Tho.  Yewe  detent,  est  in  dicta 
prisona  pro  23/.  debit,  et  2f .  8d,  dampnis  et 
custag.  quos  Robertus  Corbet  mercer,  ex  co^- 
nitione  ipsius  defend,  versus  eum  recuperavit  in 
eadem  cur.  coram  eodem  Johannc  Waiger 
nuper  vie.  Ac  etiam  idem  Tho.  detinetur  in 
dicta  prisona  ad  mandatum  domini  regis,  per 
Jobannem  Shawe,  alderman^  civitatis  London, 
qui  coramittitnr  ^larr.  &c.  postea  scilicet  ter. 
Sanct.  Trin.  anno  19  regis  H.  7,  predict,  Jo- 
hannes Freeman  relaxavit  secur.  pacis  versos 
euiidem  Tho.  Yewe  dictnsf];  Robertus  Corbet 
Cognovit  se  fore  satisfact.  de  debito  et  dampnis 
predict.  Ac  Jacobus  Hubberd  attornat.  gene- 
ral, dom.  regis  relaxavit  mandatum  dom.  regis, 
ac  pro  suspicione  felbniae  predict,  traditur  in 
ball.  Symon  Little  de  London  taylor,  et  J(h 
hanni  Ashe  de  London  skinner,  usque  octabis 
Mich,  ubicunq;  &c.  Ad  qui  diem  comperoit 
et  Robertus  Throgmorton  miles  unus  custod. 
pacis  predict,  com'  Warr'  return'  quod  nolL 
indictament.  de  aliquibus  felon*  sive  trani^ress. 
versus  prefat.  Tho.  Yewe  coram  eo  et  sociis  ad 
presens  residet.  et  ulter.  virtute  brevis  dom. 
regis  sibi  et  sociis  suis  direct,  per  sacrament. 
IS  prober,  ct  legal,  liominum  oe  villa  de  Co* 
ventry  predict,  de  gesta  et  fama  predict.  Thon^ 
dihgenter  inquiaitiouem  fecerunt,  et  nihil  de  eo 
preter  bonum  coram  eo  et  sociis  suis  est  com- 
pertum  sed  de  boqo  gesta  et  fiuna,  ideo  con- 
cess,  est  qaod  predict.  Tho.  eat  inde  sine  die. 

Ter.  Hillar.  anno  9  H.  7,  et  per  cent,  ejusdem 

Rot.  14. 

Humfridus  Brocbe  nuper  de  Canterbri£.JB 

Cantabr«  scholar,  per  Robertom  Willoughbie 

dom'  Brook  auL  seneicbalL  hospitii  dom*  ''S^ 
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ac  Jobanneni  Di^bie  mil.  Marr*  cur'  Marr* 
hospicii  predict*  virtute  cujusdem  brevis  dom. 
regb  de  Habeas  Corpus  ad  sectam  ipsius  regis 
ad  stand,  rect',  &c.  ad  sect,  partis  utlag.  eis 
inde  direct,  coram  rege  duct,  cum  causa  viz. 
quod  idem  Humfridus  commi^sus  fuit  Gaol. 
Marr*  bmpitii  dom.  regis  et  bac  de  causa  et 
non  alia  idem  Humfridus  in  prisona  pred.  de- 
tinetur,  qui  commiititur  Marr'  &c,  postea  Pas. 
sequen'  rex  rclinquit  maiidatum  suum  capital, 
justiciar*  per  Tho.  Lovett  mil.  osten'  et  pro 
uilag.  pred.  traditur  ia  ball,  prout  patet  alibi. 

De  Ter*  Set.  Trinit*  anno  39  EL  et  per  cont. 
Rot.  ejusdero  113. 
Lawrence  Broome  per  Hugonem  Parlour 
costod.  prisone  domme  regine  de  la  Gatehouse, 
virtute  brevis  domine  regine  de  Habeas  Corpus 
ad  subjiciend.  &c.  ci  inde  direct,  et  coram  do- 
mina  regina  apud  Westminst'  duct,  cum  causa 
viz.  quod  precfict.  Lawrence  Broome  in  arcta 
custod.  soa  remanset  per  mandatum  duorum 
de  coDcilio  dicte  domine  regine  pro  certis  causis 
eos  movent*  qai  committitur  Marr*  et  postea 
iste  eodem  lermino  traditur  in  ball,  prout  pa- 
tet, &c 

Per  Scrivect.  Fin.  Ter'  Set*  Trin.  anno  39  El. 
Regine. 
Diwrence  Broome  de  Panra  Baddow  tu  com. 
pred.  husband,  traditur  in  ball'  ad  subjiciend. 
ice.  ad  mandat.  privat.  concil.  domine  regine 
super  Habeas  Corpus.— Versus  Rando.  Mayall 
de  Hatfield  Beverell  in  com'  pred'  gener.  ; 
versos  Henrico  Odall  de  eadem  aen.;  versus 
Will.  Eckasden  de  Westminst*  bricklayer ;  ver- 
sus Kic.  Morgan  de  Westminsi'  labourer;— 
Utcrq;  sub  pena  40/.  et  princeps  sub  pena 
100  marcarum. — Pro  sospicione  proditionis 
cam  Jobanne  Smith  mil. 

De  Ter'Sct'  Michaelis  anno  4  El.  et  per  cont. 
Rot.  ejusdem  37. 
Tbo.  Wenden  per  Hu|onem  Parlour  gen* 
costod.  prisone  domine  r^me  de  le  Gatehouse, 
virtote  brevis  domine  regine  de  Habeas  Corpus 
ad  subjiciend.  &c.  ei  inde  direct*  et  coram  do- 
oina  resina  apud  Westm'  duct,  cum  causa, 
riz.  quod  18  die  Junii,  anno  recni  domine  El. 
none  regtne  Anglie  38.  corpus,  &c.  infra  nomi- 
nal. Tho'  Wenden  extra  cur*  ejusdem  domine 
regine  coram  ipsa  domina  regina  prirati  con- 
cilii  dom.  regis  cujos  tenor  sequitur  in  hsc 
▼wba,  scilicet;  '  These  are  to  will  and  require 
'  you  to  receive  into  your  charge  and  custody, 
'the  person  of  John  Brocket,  kni)j;ht,  and  him 

*  10  retain  in  safe  keeping  under  your  cbaige 

*  until  you  shall  have  further  order  for  his  in- 
'  largement;  whose  commitment  being  for  some 
'special  matter  concerning  the  service  of  our 

*  sovereign  lord  the  king,  you  may  not  fail  to 
'  regard  this  warrant  accordingly.     From  the 

*  king's  palace  at  Wiiitehall,  the  last  of  March, 

*  1605.'  Eaq;  fuit  causa  df-tentionis  pred, 
Jobannis  in  prifx>na  pred.  qui  committitur 
Marr.  &c.  et  postea  tnditor  in  ball'  prout  pa- 


Ter.  Mich,  anno  12  Jac.  Regis,  Rot.  119. 

Milo  Reyner  per  Aquilam  Wykes  xustod. 
prisone  de  le  Gatehouse,  virtute  brevis  dom. 
regis  de  Habeas  Corpus  ad  subjiciend.  &c.  co« 
ram  domino  rege  duct,  cum  causa  viz.  quod  . 
ante  advent,  brevis  pred.  scilt.  10  Julii  anno 
dom.  1613.  pred.  Milo  lleyncr  comnmsus  fuit 
prisonae  pred*  et  hue  usq;  detent,  virtute  vvarr' 
cujusdem.  fact,  et  direct,  per  Georgium  archi- 
episcopum  Cant.  Henr.  com.  Northampton. 
Tho.  com.  Suffolk,  Willielm.  dom.  Knollcs, 
Edwardum  dom.  Wooton,  et  Edwardum  dom. 
Stanhope,  cuius  warrauti  tenor  sequitur  in 
hsBC  verba :    *  To   Aquila    Wykes,     keeper 

*  of  the  jGatehouse  in  Westminster,  or  his 
'  deputy :  Whereas  it  is  thought   nteet   that 

*  Miles'  Reyner  and  Richard  Beck  with  be  re- 

*  strained  of  their  liberty,  and  committed  to  the 

*  prison  of  the  Gatehouse:  These  shall  be  to 

*  will  and  require  you,  to  receive  the  persons 

*  of  Reyner  and  Beckwith  into  your  charge  and 
'  keeping,  until  you  shall  have  further  order 

*  from  us  in  that  behalf,  for  which  this  •thail  he 

*  your  sufficient  warrant,  dated  at  WhitehaU^ 

*  the  10th  of  July,  1613.'  lit  liaec  est  cauba 
detentionis  sue  in  prisona  pred.  qui  committitur 
Marr'  &c.  et  postea  isto  eodem  ler*  traditur  in 
ball*  prout  patet,  &c. 

Tcr.  Hill,  5  H.7,  et  per  cont.  ejusdem  Rot.  18, 
Ric'us  Everard  nuper  de  Colchester  in  com. 
Essex  clericus,  et  Robertus  Wight  nuper  de 
Norwico  smitii,  pec  Robertum  Willoughbie 
mil.  dom.  de  Brooke,  seneschall'  hospitii  dom. 
regis,  et  Jobannem  Turberville  mil'  Marr'  hos- 
pitii pred.  virtute  bre.  de  Habeas  Corpus  ad^ 
sectam  ipsius  regis  pro  quibusdam  proditiuni- 
bus,  et  felon'  unde  indicto  com.  Essex  iodictat 
sunt  eis  inde  direct,  coram  domino  rege  duc,t. 
cum  causa,  viz.  quod  iidem  Ricardus  Everard 
et  Robertus  Wight  commiss.  fuer'  custod.  Marjr. 
pred.  per  mandat.  dom.  regis,  qui  committitur 
Alarr.  &c. 

Ter.  Hill.  8  H.  7,  ct  per  cont.  ejusdem  Roti  14. 

Roger  Cberrie  nuper  de  Nova  W^indsor  ia 
com'  pred.  yeoman,  alias  diet.  Ro^erus  Stear^ 
ries  nuper  de  eadem  in  eodem  com'  yeom.  per 
Johan.  Baker,  majorem  vill%  dom.  regis  do 
Nova  Windsor  in  com.  pred.  virtute  br<*vis 
dom.  regis  de  Uubeas  Corpus  ad  sect,  ipsius 
regis  pro  quibusdam  feloniis  et  transgr.  unde  in 
com.  Midd.  indictatus  est  sibi  inde  direct,  co- 
ram domino  rege  duct,  cum  causa,  viz.  quod 
idem  Roger*  commissus  fuit  gaol.  dom.  regis 
infra  villa  pred.  p^r  mandat.  dom.  regis  qui 
committitur  Marr.  &c. 

Ter.  Hill.  9  H.  7,  et  per  cont.  ejusdem  Rot.  14. 
Christophorus  Burton  nuper  de  Rochester  in 
com*  Cantii  hackncyinan,  per  Robertum  Wil- 
loui^hbie  dom.  Brooke,  mil'  senescliair  hnspitii 
dom.  resis,  et  Johanuem  Digbie  mil'  Marr. 
cur.  Marr.  hospitii  pred.  per  mandatum  dom. 
regi^.  Et  Ijsc  est  oausa  et  non  alia,  qui  coi«* 
mittitur  Marr,  &c. 
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Ter.  Pqs.  anno  19  H.  7,  et  per  cont.  ejusdcm 
Rot.  23. 
Georgius  UrSe\vick«  de  London,  mercer,  per 
Olivei-um  Wood  locum  cenen.  pri^jone  dom.  re- 
gis de  1g  Fleefy  virtute  brevis  dom.  regis  de 
conserrand.  diem,  &c.  ei  inde  direct,  coram 
rege  dact.  cum  causa,  viz.  quod  idem  Georgius, 
13  Mail,  auno  19,  regis  commissus  fuit  prisone 
de  ]e  Fleet,  per  mandatum  ip^us  dom  regis 
salvo  custodiend.  sub  pena  40/.  qui  committitur 
Wurr.  &c. 

Ter.  Trixi-  anno  8  H.  8,  per  cent,  ejusdem 
llot.  23. 
Edwardus  Fage  nqper  de  London,  gept.  per 
Georgium  com.  Salopian  sencschall.  hospitii 
dom.  regis  et  llenricum  Sharoburne  Marr.  cur. 
Mar.  hospitii  pred.  virtute  brevis  dom.  regis  de 
Habeas  Corpus,  ^d  sect,  ipsius  regis  ad  coq- 
servand.  diem,  &c.  eis  iude  direct,  et  coraii) 
rege  duct,  cum  causa,  viz.  quod  id^m  Edwardus 
captus  et  deteiitus  in  prisona  regis  Marr.  pred. 
p«r  mandatum  dom.  regis  ibidem  salvo  custo- 
diend. &c.  qui  committitur  Marr.  bospitii  dom, 
regis. 

Ter.  Mich,  auno  8  Jac.  et  per  cont.  ejusdem 
Rot.  99. 
Tho.  Cffisar  per  Tho.  Vavasour  mil'  Mar. 
hospitii  dom.  regis  et  Man*,  ejusdem  hospitii 
dORi.  regis,  viriute  brevis  domini  regis  de  Ha- 
beas Corpus  ad  subjicienH.  &c.  ei  inde  direct, 
et  coram  rege  apud  Wesiminst.  duct,  cum 
cau$H,  VIZ.  quod  ante  adventum  brevis  pred. 
scil.  18  Julii  anno  regni  dicti  dom.  regis  nunc 
Angliae,  &c.  7.  Tho  Caesar,  in  brevi  fuit  pred. 
noininut.  captus  apud  Whitehall  in  com*  Middl. 
per  speciale  mandatum  dom.  regis  ac  per  eun- 
dem  regem  adtuuc  et  ibidem  commiss.  fuit 
prison.  Marr.  ibidem  salvo  custodiend.  quoasq; 
6cc,  £t  ea  fuit  causa  captionis  et  detentionis 
ejusdem  Tho.  Caesar,  qui  committitur  prisonje 
Marr.  pred. 

Ter.  Sanoti  Mich.  8  Jac.  Regis. 
Nisi  pred.  seneschall.  et  Marr.  hospitii  dom. 
regis  suflicienter  return*  bre.  de  Habeas  Corpus, 
Tho.  Cssar  die  Mercur.  per  quioden.  Sanct. 
Martini  defendens  exonerabitur. 

Ter.  Hill.  12  Jac  Rot.  153. 
Jacobos  Deaiaistres,  Edwardus  Emerson, 
Georgius  Brookeshall  et  W.  Stephens,  per 
llio.  Vavasour  mii*  Marr.  Marr.  hospitji  regis 
virtute  bre.  dom.  regis  de  Habeas  Corpus  ad 
subjiciend.  &c.  ei  inde  direct,  coram  domino 
rege  apud  Westminst.  duct,  cum  causa,  viz. 
quod  ante  adventum  brevis  pred.  scilt.  22  Ja- 
nuar.  anno  regis  Jacobi  Angliae,  &c.  12,  et 
Scot.  4,  pred.  Jacobus  Demaistres,  Edwardus 
Emerson,  Geprgius  Brookt^shalj,  et  W.  Ste- 
phens in  breyi  huic  scbedul'  annex,  nominal, 
commiss.  fuer'  gaol*  Marr.  hospitii  dpm.  regis, 
.  pro  causis  ipsum  regem  et  servic*  suom  tangen. 
ft  concernen.  Et  hac  est  caus^  captionis 
pred.  Jacobi,  Edwardi,  Georgii  et  Willielmi,  et 
posiea  immediate  remittitur  pr^fat.  Marr,  bos- 
pitii pred. 


Ter.  Hill.  12  Jac.  R^is. 

Samuel  Saltonstall  miles  per  Johannem  Wil- 
kinson arm*  guard,  de  le  Fleet,  virtute  brevis 
dom.  regis  de  Habeas  Corpus  ad  subjiciend. 
^.  ei  inde  direct,  et  coram  domii^o  rege  apud 
VVestmmst.  duct,  cum  causa,  'viz.  qudd  pred. 
Samuel  coraniiss.  fuit  prbons  pred-  11  Mariii. 
1608,  per  warrant,  a  dominis  de  privato  conci- 
lio  dom.  regis  et  quod  deten^us  fuit  etiam  idem 
Samuel  in  prisona  pred.  virtute  cuju$dem  ordi- 
nisiu  cur.  Can*  dom.  regis  fact,  ciyus  ordinis 
teuor  patet  per  rot.  record,  i^tius  termini  ad 
quern  diem  pred*  Samuel  remittitur  prisona 
pred.  Et  secuudus  dies  prox.  ter*  datus  est 
guardian,  prispnae  pred.  aa  emei^dand.  returo. 
suum  suthcien.  super  pred.  bre.  de  Habeas 
Corpus,  etquod  tunc  intulerit  hip  in  c^ir'  corpus 
pred.  Samuel  SaltQn:>tail  mil''  ^d  quern  qui- 
dem  diem  prefat.  gdardiaA.  prison^?  pred.  super 
prc^d.  bre.  de  Habeas  Corpus  retom.  quod 
pred.  Samuel  commissus  fuit  prisouae  pred.  11 
die  IVf  artii,  1(>08,  per  warrant,  a  dom.  de  pri- 
vat'  copcjl.  dicti  dom.  regis  apucl  Whitenall 
tunc  seden.  et  quod  postca  11  die  Febr.  1610, 
commissi,  fuit  extra  cur.  Cane.  dom.  regis  apud 
Westminst.  pro  contemptu  sup  eidem  cur. 
iUat.  Et  quod  deteut.  fuit  etiam  idem  Samuel 
in  prisona  pred.  per  maadat.  dom.  cancellar* 
Anglise  super  quo  pred.  Samuel  iterum  remitti- 
tur prisonse  pred.  et  qlterius  dies  dat.  est  ^pre- 
fat. guardian,  ad  emendand.  retom.  suum  super 
Hsibeas  Corpus  ver.  defend,  prout  stare  voluit 
usq;  dieio  Juvis  prox*  Mens.  Paach.  Et  tuoc 
ad  hs^bfnd,  corpus,  &p.  Ad  quam  diem  pre- 
fat. guardian.  iutuUt  corpus  hie  in  cur*  (t  re- 
turn* super  Habeas  Corpus  quod  pred.  Samuel 
commiss.  fuit  prisons  pred.  11  die  Martii, 
1608,  virtute  cujusdem  warranti  a  dominis  de 
privato  concil*  dom.  regis  tunc  seden.  apud 
Whitehall,  et  quod  etiam  idem  Sam.  commiss. 
fui^  prisonae  11  Febr.  anno  regis  Jac.  8,  per 
cur.  Cane.  dom.  regis  apud  Westminst.  tunc 
existen.  pro  quadam  contempt,  per  eundem 
Samuel  eidem  pur.  ilJat.  et  perpetrat.  proinde 
salvo  custodiend.  qui  remittitur  prison^  pred. 

Ter.  Tr.  anno  13  Jac.  &  per  cont.  ejusdem 
Rot.  17. 

Samuel  Saltonstall  miles  per  Johannem  Wil- 
kinson guardian,  prisonia  de  le  Fleet,  virtute 
brevis  dom.  r^is  de  Habeas  Corpus  ad  subji- 
ciend. et  recipiend.  &c.  ei  inde  direct.  e(  coram 
domino  rege  apud  We&t(piast.  duct,  cpm  causa, 
viz.  quod  preo.  SamMel  Saltonstall  commissus 
fuit  prisonse  pred.  1^  die  Martii  anno  regis 
Jacob.  Angliae,  &c.  sexto,  virtu|e  ct))usdam 
warrant,  a  dominis  de  priva^t.  concilio  dom. 
re^is  tunc  seden.  apud  nhitehall  <:ommissus 
fuit  etiam 'idem  Samuel  Saltonstall  aoiles  pri- 
sons pred.  12  die  Febr.  anno  1610.  et  anno 
reg.  Jac.  Angliae,  &c.  8*  per  considerat.  cur. 
Cancell'  dicti  dom.  regis  apud  Westminst.  pro 
contempt,  eidem  cur.  adtuac  per  pred.  Samael 
illat.  ibidein  proiud.  salvo  custodjend.  Et  h«a 
sunt  causae  captionis  et  de^entipnis  pred.  Swa. 
Saltonstall  mil.  in  prisonse  pred.  cujus  Uuaeu 
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rr)rpus  ad  di«m  et  Locuoli  infm  copteoC  parM. 
h.tl>eo  prout  mihi  precipitur. 

True  Conv&  of  the  Records  not  printed,  which 
were  uwed  fy  sip  Edward  LiUhton,  . 

Inter  Recon).  Domiqi  Regis  Caroli  iu  Thesaur. 

.  ilecept.  8caccarii  sui  sub  custodja  Tliesaurar. 
el  Cajacmr.  ibideiu  remanent.  vi».  PJ.  coram 
ipso  Domino  Rege,  et  Conciiio  sue,  ad  Pai^ 
liamenturo  suuin  post  Fasph.  apud  London 
in  Manor'  A^cb-Episcopi  £hor',  auno  Htgni 
Domini  Regis  £d.  3.  $1.  Inter  alia  sio  con** 
tiuetur  at  sequitur,  Rot.  2.  indona. 

Stepbanus  Rabaz  vicecoraes  Leic.  et  Warw. 
coram  ipso  domino  rege  et  ejus  conciiio  epena- 
105  et  ad  ratiouem  positu^i  de  boc  quod  cum  J. 
6.  £.  il.  &  W.  H.  nuper  balliv'  ipsiu»  vice- 
comiti;)  per  dom.  regem  fuissent  assign'  ad 
cvK)las  domini  regis  deliberand,  eidem  vie' 
queodam  W.  P.  per.  quendam  appellatoi«m 
ante  adventom  eoruro  justiciariorom  ibidem  np- 
pellat.  cc  capt.  Tivente  ipso  appelUtore  usque 
diem  deiiberationis  corapa  eis  fact,  demiis.  par 
pleviaro  contra  formam  statuti,  ^c.  £t  etiam 
qaendam  R.  de  C.  qui  de  morte  boi^inis  judir 
catus  fait,  ^'  P^^  eundem  vicecomit'  captui, 
idem  R.  sine  ferris  coram  eisdem  justiciar'  ad 
deliberationem  praed*  produ^it  contra  consuetu- 
dinem  r^i,  et  similiter  quendapn  Walterum 
fliium  Walteri  le  Persone  qui  per  pr«9ceptum 
coiaiiis  Warwici  captus  fnit,  dimisitper  pleviam 
contra  vocem  et  preceptum  domini  recis ;  cum 
idem  dominus  rex  per  litems  suas  sub  privato 
sigillo  stto  eidem  vicecomit.  precipiet  quod  nulli 
per  preceptum  pred.  com.  Warwici  capt.  ali- 
qaam  gratiam  vel  favorem  fac.  &c.  £t  super 
Wprefat  J.  B.  qui  presens  est,  ct  qui  fuit  pri- 
mus Justiciar,  pred  premiss,  recordatur  et  pred. 
TJcecomes  dicit  quoad  pred.  W.  P.  ipse  nun- 
qaam  a  tempore  captionis  ipsius  W.  per  pred. 
appellatorem  demiss.  fuit  per  pleviam  aliquam 
anteadfent.  pred.  justiciar.  Imo  dicit  quod  per 
dimid.  anni  ante  adventum  eonmi  justiciar, 
captus  fait.  £t  quoad  pred.  R.  bene  cognos- 
cit  quod  ipse  dimisit  eum  per  pleviam,  et  boc 
bene  facere  potuit  ratipne  ac  autboritate  officii 
iui,  eo  quod  captus  fuit  pro  quadam  simplici 
transf^reasiooey  et  non  pro  aliqua  felonia,  pro 

2aa  i^pkgiari  non  potait.  £t  quoad  3.  viz.  W. 
Hum  Persona  bene  coggoscit  quod  ipse  captus 
^tper  preceptum  pred.  com.  Warwici  et  quod 
dimisit  eum  per  pleviam.  Sed  dicit  quod  boc 
fecit  ad  rogatooi  quoruodam  de  bospitio  et 
ruria  dom.  regis,  qui  euro  specialiter  inde  roga- 
leriat  per  literas  suas.  £t  super  boc  idem  vica- 
com.  quesivit  per  dom.  regem  quis  eum  ro^ravit, 
(t  literas  suas  ei  direxit,  et  ubi  literae  illas  sunt, 
dicit  ()uod  WaUerus  de  Langton  eum  per  literas 
&uas  inde  rogavit,  sed  dicit  quod  literae  ills  sunt 
ia  partibus  suis  Leic.  £t  super  hoc  idem  vice- 
comes  profert  bre.  djm*  regis* de  privato  si^llo 
eidem  via  direct,  quod  testator  quod  dominus 
rex  eidem  vie.  precipit,  quod  omnes  iflos  trans. 
coQtfa  pBceoa  et  de  quibus  comes  Warwici  ei 
i(ire  i««iiy  caperet,  et  salvo  costodir.  absque 
^jqaa  gra^eia  facienda,    £i  quia  prad.  justi- 


ciar' expresse  reconjat.  quod  ipsi  et  socii  sui  per 
bonara  et  legalem  inquisitionem  de  militibut  et 
alii»  communibus  coram  eis  fact,  invenerunt 
quod  pred.  W.  de  Petling  dimissus  fuit  per  ple- 
viaro per  maguum  tempos  ante  adventum  eo- 
rundem  jubtic.  usq;  adventum eorundem  et  per 
vie.  pred.  £t  etiam  quia  pred.  vie.  cogiioscik 
quod  pred.  R.  dimissus  fuit  per  pleviam  per  ip- 
sum  vie.  et  hop  die.  quod  bene  facere  potuit,  eo 
quod  captus  fuit  pro  levi  trans^iression.  et  per 
record,  ejusdem  ju^iciar.  compert.  est  quod 
captus  fqit  pro  morte  bominis  quod  est  contrar. 
diet.  pred.  vicccom.  et^similiter  qubd  idem  vice- 
com.  cognovit,  quod  recepit  literam  dom.  regis 
per  quam  rex  ei  precepit,  quod  nullam  gratiam 
fecerit  iUis  qui  capt.  fuer.  per  precept,  pred. 
com.  et  idem  vicecomes  contra  preceptum  illud 
dimisit  pred.  WiHielmum  filium  Walteri  per 
pleviam  qui  captus  fiiit  per  preceptum  pred. 
comitis  prout  iaem  vicecomes  fatetur.  £t  sic 
tam  ratione  ipsius  transgr.  quam  aliarum  pred. 
incidit  iu  penam  stat.  cons,  est  quod  pred. 
vicecomes  committatur  prisoma  juxta  formam 
statuti,  &c. 

£x  Rot.  Parliament!  de  anno  S5  Regis  £d.  3. 
Numero  9. 
Primerement  que  le  Grand  Chartre,  et  le 
Cbartre  de  Forest,  et  les  aiitres  statuts  fait  en 
son  temps  et  de  ses  progenitors  per  profits  de 
lui,  et  de  la  commenalty  soient  bien  et  ferment 

fardes,  et  mise  en  due  execution  sauns  distur- 
ance  mettre  ou  arrest  faire  le  centre  per  spe- 
cial mandement,  ou  en  autre  manere.  Nustre 
seignior  le  roy  per  assent  prelates,  dukes^ 
V  ^mitesy  barons,  et  la  commenaltie  ad  ordeine 
et  estabili  que  les  dils  chartres  et  statuts  sotenc 
ten  us  at  ipise  en  execution  salon  le  dit  Petition. 

Stat.  36  Ed.  3.  Numb.  2«. 

Item,  commc  il  soit  contenus  en  le  Grand 
Chartre  et  autres  statuts  que  nul  home  sera 
prise  ne  imprison  per  special  mandement  sauns 
indictment,  ou  autre  proces  a  fSure  per  le  ley 
et  soient  foits  ad  estrc,  et  uucore  est  que  pie* 
lures  ^ents  sent  empesches  prise,  et  imprison 
sauns  ladictement  ou  autre  proces  fait  per  le 
ley  sur  euz,  cibien  del  chose  fait  bors  de  le 
forest  le  roy,  come  per  autre  cause  que  plesa  a 
noslre  dit  sr.  command,  et  deliv.  ceux  que  sont 
auxi  prise  per  tiel  special  mandement  contra 
le  forme  de  chartres* et  statuts  avant  dits. 

Item,  plest  oa  roy  et  si  nul  de  sent  graina 
yingoe,  et  fiiit  le  plaint  et  droit  serra  fait  a  luy. 

Parliament,  anno  42  £d.  3.  Numero  12. 
Item,  pur  ceo  que  plusours  de  vostre  coma 
sont  iuuerce  et  disturbes  per  faulx  accusors 
queux  sont  lour  accusements  plus  pur  lour 
vengeances  et  singulers  profits  que  pur  le  profit 
de  roy  ou  de  son  peuple,  et  les  accuses  per  eux 
ascuns  ont  est  pns  et  ascuos  sont  faire  ven.  da 
le  conceil  roy  per  brief  ou  autre  mandement  da 
roy  sub  grande  pain  encountre  la  ley,  Pleso  a 
nostre  sr.  le  roy  et  son  conceil  pur  droit  gon- 
vemment  de  son -people  ordeign  que  si  desire 
ascun  accusors  purpose  ascun  matire  pur  profit 
4u  roy  qua  cato  matira  soit  naodar  a  ses  justices 
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sona  sancti  Edmundi  pro  rooite  Edmandi  Bant- 
ing uode  rectati  sunt  habuerint  literas  regit 
vie'  Stiff,  qaod  ponantur  per  ball. 


del*  un  baoke  on  del'  autre,  ou  d'assiaes  deat 
enquere  et  tenninere  selonquc  la  ley,  et  91  le 
toache  la  onsour  ou  partie  eit  sa  sont  a  la  come 
ley,  et  que  null  home  soit  mis  a  respondere  sans 
pffeseotment  deut  justices,  ou  chose  de  record, ' 
<ra  per  due  proces  et  brief^  original,  selon  I'an- 
cient  ley  de  la  terre,  et  si  rien  desire  enovaot 
soit  fait  a  1'  encontre,  soit  voide  en  ley,  et  tenu 
]>ur  error.  Pur  ceo  que  ceste  Article  est  Ar- 
ticle «de  le  Grande  Cnartre  le  roy  voet  que  ceo 
soit  fi^it  come  la  Petition  deinande. 

Ex  Rot.  daus.  de  anno  Regni  Regb,  Edw.  1. 
primo,  Membrano  1. 
Thomas  de  Clere  de  Beckwith  captus  et 
detent,  in  prisona  de  Northampton  pro  trans- 
gressione  forest,  babet  literas  Ilogero  de  Clif- 
ford, justiciar'  forest,  citra  Trent,  quod  ponatur 
per  ball.  Dat.  apud  Sanct.  Martin.  Magn. 
London  HO  die  Octobr. 

Membrano  7. 

Stephanus  de  Lindley  capt.  et  detent,  in  pri- 
sona pro  tran^gres.  per  ipsum  &ct.  in  forest. 
regis  de  Lindley  habet  literas  regis  Galfrido  de 
Nevill,  justiciar,  ultra  Trent,  quod  ponatur  per 
balliuffl. 

Membrano  8. 

Tho.  Spademan  capt.  et  detent,  in  prisona 
de  Oxon.  pro  morte  Williclmi  Winne  unde 
rectat.  est,  nabet  literas  regis  vicec.  Oxon.  quod 
ponatur  per  ball. 

Membrano  9. 
Willielmus  de  Deane,  Matbeus  Crust,  Roger 
de  fiedeli,  W.  Halfrench,  Robertus  Wyat, 
Alexander  Ilareing,  Harry  de  Shome,  Nicolas 
de  Snodilonde,Turgeuus  de  Hertfield/Robertus 
de  Pole,  et  Hicardus  Galiot,  capti  et  detent,  in 
prisona  de  Cant,  pro  morte  GaltVidi  de  Cottiller 
unde  appellati  sunt,  habent  literas  regis  vie' 
.  Kaa.  quod  ponantur  per  ball'.  Dat.  83  Martii. 

Glaus,  anno  2  Ed.  1.  Membr.  12. 
R^  Rogero  de  Clifford,  justiciar,  forest,  citra 
Trent,  mandamus  %'obis  ({uod  si  Robertus  Un- 
u'in,  capt  et  detent,  in  prisona  nostra  de  Ayles- 
bury pro  transeres.  forest,  nostr.  invenerit  vobis 
12  probos  et  Tegales  homines  de  ball,  vestra 
qui  manucapiant  eum  habere  coram  justiciar, 
uostr.  ad  placita  forest,  cum  in  partes,  &c.  ad 
stand,  inde  rectat.  tunc  apud  JR^bcartum  si  se- 
cundum assisam  forest,  fuer.  repleg.  per  dictos 
dttodecim,  incerim  traditur  in  ball,  sicut  pred. 
est  et  habeatis  nomina  illorum  13  homioum. 
Et  hoc  bre.  &c.    Dat.  27  Fcbruar. 

Glaus,  anno  2  Ed.  1.  Num.  14. 
Untf  ynus  de  Boycot,  Galfridus  de  Wickeram, 
•t  Hugo  de  Stone,  detent,  in  prisona  repis  de 
Aylesbury  pro  trans^r.  venationis  habuit  bre. 
direct.  Rogero  de  Clifford  justiciar,  forest,  quod 
si  secundum  assb.  forest®  erunt  repleg.  usque 
advent,  iusticiar.  regis  ad  placita  forest,  cum  in 
partes  iUas  venerint.  Dat.  apud  Coddington, 
)8  die  Decembr. 

Numero  15. 
Guilbert  Conray  de  Keddington,  et  Hugo  le 
Tijior  de  Seddiogtoa  ci4>t.  et  detenu  in  pri* 


Glaus,  amio  3  Ed.  1.  Num.  U.  1 

Galfridus  de  Hairton  captu»  et  detent  us  in 

prisona  regis  Ebor'  pro  morte  Adel'  Clerke, 

unde  rectatus  est  habet  literas  regis  vie'  Ebor. 

quod  ponatur  per  ball.    Dat.  apiul  Westminst. 

15  Jnnii. 

Numero  20. 
Robertus  Belbarbe  captus  et  detentns  in  pri. 

sona  de  Newgate  pro  morte  Thome  Pollard, 

unde  rectaios  est  habet  literas  reos  vie.  Midd. 

quod  ponatur  per  balL    Diit.  28  Februar. 

Glaus,  num.  4  Ed.  1.  Membr.  5. 
Mandatum  est  Rado  de  Saodwico  quod  siW. 
de  Pattare,  6c  Jo.  filius  dus,  Walterus  Home, 
Walterus  Corwen,  Hen.  Path,  et  W.  Cadegan, 
capt.  et  detent,  in  priscma  re^is  de  S.  Brionell 
pro  transgi.  for.  unde  rectati  sunt,  invenerint 
sibi  12  proBos  et  legates  homines  de  ball,  sua, 
viz.  quilibet  eonun  12  qui  eos  manucap' habere 
coram  justiciar,  regis  ad  placita  forest,  cam  iu 
partes  illas  venerint  ad  stand,  iiide  rectat.  tunc 
ipsos  Willielm.  Johannem,  Walterum,  Walte- 
rum,  Henricum,  et  Willielm.  pred.  12  si  secun- 
dum assiss.  /uer.  repleg.  tradantnr  in  ball'  ut 
pred.  est,  et  habeantibi  nomina  illorum  12  ho- 
mi;iqm  et  hoc  bre.  Test.  Rege  apud  ball'  locum 
regis  S9  die  August!. 

Glaus,  anno  4  Ed.  1.  Memb.  16. 
Henricus  filius  Rogeri  de  Kenn  de  Cotters- 
brooke  capt.  et  detent,  in  prisona  nostra  Nor- 
thampton pro  morte  Simonis  de  Charretiell, 
unde  appellatus  est,  habet  literas  regis  vie* 
Northampton  quod  ponatur  per  ballium. 

Glaus,  anno  5  Ed.  1,  Memb.  1. 
Mandatum  est  Gal^id.  de  Nevil  justiciar, 
forest,  ultc.  Trent,  quod  S.  Walterus  de  le 
Greene  captus  et  detentus  in  prisona  de  Not- 
tingham pro  transgr.  for'  invenerit  sibi  12  pro- 
bos  et  l^Ies  homines  qui  cum  manucapiant, 
&c.  ad  staud'  inde  rectat.  secundum  assiss.  for' 
regis  tunc  ibidem  Walter,  pred.  12  traditur  in 
ballium  sicut  pred.  est.    Dat.  16  Nov. 

Membrano  2. 
Thomas  de  Upwell  et  Juliana  uxor  ejus  ctpt. 
et  detent,  in  prisona  ^e  Wynbotesham  pro 
morte  Stephani  Southel,  unde  rectat.  sunt,  na- 
bent  literas  vie'  Norff.  quod  ponantur  per  hal- 
lium.    Dat.  apud  Rothelm  28  die  Septembr. 

Glaus,  anno  6  Ed.  1.  num.  2. 
Bilherus  Pestle  captus  et  detentus  fuit  in  pri- 
sona regis  de  Norwic.  pro  morte  Juliana  quon* 
dam  uxor'  suas,  unde  rectaius  est  et  babet  lite- 
ras vie'  Norff.  quod  ponatur  per  ball'  Teste 
Rege  apud  Westminst.  J2Novemb. 

Membrane  4. 
Mandatum  est  vie'  Nottini^ham  qnod  si  Tho. 
de  Gudart  rectat.  de  transer.  forest,  quod  fe- 
cisse  dicebatur  in  forest,  de  Sherwood,*inveoe- 
rit  sibi  sex  probes  et  legales  homines  de  balliva 
sua  qni  eum  ■Muma^'  habere  Gonm  ivgeMl 
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mandiiioin  regis  ad  staod.  rect.  coram  rege  cum 
rex  inde  cmn  eo  loqui  voluerit,  tunc  pred. 
Tbo.  pred.  stfx  hominib.  tradac  in  ballium 
juxta  manucapt.  supradict.    Dat.  15.  die  De- 

cembr. 

Membrano  4. 
Tho.  Buirell  captus  ec  detent,  in  pnsona 
regis  £ion.  pro  inorte  Galfrid.  Gei!ara  unde 
rectat.  est  babet  literas  dom.  regis  ▼ic'  Devon. 
quod  poDatirr  per  bull'. 

Glaus,  anno  1  £d.  2.  Membr.  1. 
Johaones  firynn  de  Rollimvrith  capt.  et  de- 
tent, in  prison  a  reeis  Oxon.  pro  morte  Johan- 
nis  de  Sutton,  unde  rec(at.  est  habet  literas 
regis  vie.  Oxon.  quod  ponatur  per  ball,  usque 
prim,  assis.  si  ea  occasione,  &c.  Teste  Rege 
apud  Bristol,  38  Junii. 

Membrano  2. 
W.  Spore  Capell.  capt.  et  detent  in  pfisona 
regis  Oxon.  pro  morte  Johnnnis  Spore  unde  in- 
dictatus  est,  et  habet  literas  regis  vie'  Devon. 
(|uod'ponatur  per  ballium  usque  ad  prox.  assis. 
si  ea  occasione,  &c.  Teste 'Rege  apud  Windsor 
28  die  Maii. 

Numero  10. 
Gilbertus  Faircbild  capt.  et  detent,  in  gaole 
regis  Dorchester  pro  morte  Henrid  de  Langton, 
unde  indictai.  est  habet  literas  quod  ponatur 
per  halliuto  usque  ad  prim'  assiss.  Teste  Rege 
apud  Westminst.  S8.  Februar'. 

Glaus,  anno  3  £d.  3,  Membr.  1. 

Wiliielmus  Sandie  de  Gobham  capt.  et  de- 
tent, in  prisona  regis  Gant.  pro  morte  Johannis 
de  Sprink,  Johannis  Ermonade  Dunberke,  unde 
rcctatus  est  habet  literas  'regis  vie*  Kane'  quod 
ponaiurper  ball'  usque  ad  primum  assis.  si  ea 
accasione,  &c.  Teste  Rege  apud  Gestre.  29 
Junii. 

Radulph.  Gorynn  capt.  et  detentus  in  gaole 
regis  de  Uncolne  pro  morte  Willielmi  filii  Sy- 
ffioois  Porter  unde  rectat.  est  et  habet  literas  re- 
gis vie'  Lincolne  quod  ponatur  per  ball'  usque 
ad  primam  assis.  si  ea  occasioue,  &c.  Teste 
jKege  apud  Sbeene  3  diei  Junii. 

Membrano  7. 
Johannes  de  Gitberd  capt'  et  detent,  in  pri- 
sona regis  £bor'  pro  morte  Mathei  Sampson  de 
Kbor'  nude  rectatus  est  habet  literas  regis  vie' 
Ebor'  quod  ponatur  per  ball'  uaque  ad  prim' 
aa^is.     Dat.  apud  Langele  30  die  Aprilis. 

Clans.  3  Ed.  2.  Membr.  13. 
Adam  de  Pepper  captus  et  detent,  in  gaole 
regis  Ebor'  pro  morte  Henrici  le  Symer'  de 
Eastrick  unde  rectatus  est  bal^t  literas  regis 
vie'  Ebor*  quod  ponat'  per  ball'  usque  ad  prir 
mam  assis.  Teste  Rege  apud  Westminst.  7  die 
Febr. 

Numero  14. 

Margareta  uxor  Willielmi  Galbot  capta  et 

detenta  in  gaole  regis  Norwici  pro  morte  Agnetis 

£lis  Willielmi  Galbot,  et  Matilde  sororis  eju»- 

dem  Agoetis,  unde  rectato  est  habet  literas  regis 


vie'  Norff.  quod  ponatur  per  balF.    Teste  rege 
apod  Sbeene  22  Jan. 

Numero  18. 
Johannes  Frere  captus  et  detent,  in  gaoTe 
regis  Oxon.  pro  morte  Adse  de  Egeleigh  unde 
rectat.  est  habet  literas  re^is  vie'  Devon,  quod 
ponatur  per  ball'.  Teste  apud  Westminst.  S 
Deeembr. 

v 

Glaus,  anno  4.  Ed.  2,  Membr.  7. 
Robertas  Shereve  capt.  et  detent,  in  ^aole 
regis  de  Goleestr.  pro  morte  Robert i  le  Moigne, 
unde  rectat.  est  habet  literas  regis  vie'  Essex 
quod  ponatur  per  ball'  usque  ad  prim'  assis. 
Dat.  22  die  Maii. 

Numero  8. 
W.  filios  Robert!  le  Fishere  de  Shirborne 
capt.  et  detent,  in  gaole  regis  Ebor'  pro  morte 
Robert!  le  Monus  de  Norton,  unde  rectatus  est 
habet  literas  regis  vie.  Ebor.  quod  ponatur  per 
ball.'  usque  ad  primam  assis.    Dat.  25  April. 

Glaus,  anno  4  Ed.  2,  Numero  22. 
Thomas  Ellis  de  Stanford  capt.  et  detent,  in 
risona  regis  Lincolne  pro  morte  Michaeli^  filii 
"illielmi  de  Foderins,  unde  rectat.  est  hiibet  li- 
teras regis  vie.  Lincolne  quod  ponatur  per  baU' 
usque  ad  prim,  assis.  Teste  rege  apud  novam 
Westmonast.  8  die  Septembr. 

Sir  Edward  GoKE  took  up  the  Argument,  as  to 
the  rational  part  of  theLavir,  and  began  with 
this  Introduction.* 

Your  lordships  have  heard  seven  acts  of  par* 
liamentin  point,  and  thirty-one  Precedents  sum- 
marily collected,  and  witii  great  understanding 
delivered ;  ivhich  I  have  perused,  and  undei^ 
stand  them  ail  thoroughly,  and  that  there  was 
not  one  of  them  against  the  Resolution  of  the 
house  of  commons.  Twelve  of  the  Precedents 
are  in  Urminit  terminantibitif  a  whole  Jury  of  , 
Precedents,  and  all  in  point;  and  to  my  underw 
standing,  they  admit  of  no  answer :  but  I  am 
persuaded  in  my  conscience,  that  a  number  of 
them  was  never  shewed  at  the  King's-bench,  be- 


pri 
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•  *•  The  Lord  President,  who  reported  the 
Gonference  to  the  house,  be^un  thus :  TheGon- 
ference  upon  Monday  last  wuh  the  lower  house, 
was  about  the  Liberty  of  the  Subject ;  to  s^ 
this  forth,  they  employed  fooc  Speakers  :  the 
first  was  sir  Dudley  Diggs,  a  man  of  a  voluble 
and  eloquent  speech,  his  part  was  the  introduce 
tion ;  the  second  was  Mr.  Littleton,  a  grave  and 
learned  lawyer;  whose  part  was  to  represent 
the  Resolution  of  the  house,  and  their  grounds 
whereupon  they  went ;  the  thii^  was  Mr.  Sel- 
den,  a  great  antiquary,  and  a  pregnant  man,  his 
part  was  to  shew  the  law,'aud  the  precedents  in 
point;  the  fourth  was  the  lord  Goke,  that  fa- 
mous reporter  of  the  law,  whose  part  was  to 
shew  the  reason  of  all  that  the  others  bad  said, 
and  all  that  which  was  said  was  but  an  a£&rm» 
anee  of  the  common  law."  From  a  MS.  be- 
longing to  the  late  Peter  le  Neve,  esq. ;  and 
written  at  that  time,  wherein  the  Conference  ii 
related. 
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cause  I  know  oat  of  whose  quiver  two  df  them 
came,  and  that  they  were  not  known  before.  I 
am  much  transported  with  joy,  because  of  the 
hopes  to  proceed  with  good  success  in  this 
weii^hty  business,  your  lordships  being  so  full  of 
jubtice,  aitd  the  very  theme  and  suoject  doth 
promise  success,  which  was, '  Corpus  cum  causa,' 
the  freedom  of  an  Englishman,  not  to  be  im- 
prisoned without  cause  shewn ;  which  is  my  part 
to  shew^and  the  reason  and  the  cause  why  it 
should  be  so.  And  I  doubt  not  but  v(-e  shall  go 
on  happily ;  and,  my  lords,  it  would  be  unsea- 
sonable lo  be  pruHx  and  copious,  because,  *  quod 

*  intempestum  injiicundum/  I  would  speak 
herb  a  little  to  some  points  which  are  not  so 

'  clear  and  obvious,  for  otherwise '  perspicua  vera 

*  uon  sunt  probanda,'  and  to  gild  gold  were  idle 
and  superfluuuft ;  therefore  shall  briefly  clear  to 
your  lordships  some  doubts  made  of  the  Statute 
of  Westminster,  which  says, Sheriffs  and  others 
may  not  replevy  men  in  prison  for  four  causes; 

1.  For  death  of  a  man. 

2.  Commandment  of  the  king. 

3.  Absolute  command  from  the  Justices. 

4.  For  matters  of  the  forest. 

I  was  once  a  Judj^e  of  the  KingVbench,  and 
did  wonder  bo<^  the  Judges  of  these  times  thus 
iaterpret  the  Statute.  The  Statute  only  shews 
what  Sheriffs  can  ofily  do,  by  way  of  replevin  ^ 
the  Sherifis  Court  is  a  petty  and  base  court,  and 
not  of  record,  where  the  Sheriff  is  not  the  Judge, 
but  the  Jurora,  that  is,  John  a  Noke,  and  John 
a  Stiles,  William  lloe,  and  John  Doe,  and  such 
worthies  as  these.  Again,  the  Statute  saith 
there,  he  cannot  be  replevied  if  hek)e  taken  for 
the  death  of  a  man ;  afid  no  ttinrvel,  whoever 
thought  it;   for  the  Scripture  saich, '  Sanguis 

*  ouHo  moiio  expiari  potest  nisi  sanguine.'  aut 
if  he  cannot  be  there  replevied,  at  the  KingV 
bench  he  may,  it  is  there  done  every  day.  Mr. 
Sheriff,  you  should  replevy  a  man  in  such  a  case, 
er^,  not  hail  him,  my  lords  the  Ju<lgf  s.  (nvfi 
tequitur)  :  What  not  Judges  bail  ?  What  not 
the  King's  bench,  the  highest  Court  of  Record 
of  ordinary  jurisdiction  f  For  the  KingVbench 
is  higher  than  the  Chancery.  And  this  he  proved 
by  heraldry,  *  Additio  probat  tninoritatem,' 
^bat  addition  proves  the  youngef  brother.  No^ 
the  Teste  of  the  King'»-bench  is  *  corarfi  dom. 

*  rege,'  without  any  addition,  hot  that  of  the 
Chancery,  *  coram  dom.  rege  in  cancellaria,* 
with  that  additioa  of  a  cadet,  a  younger  brother. 
I  ma  very  sorry  I  am  so  much  straitened  for 
irant  of  time,  for  I  am  much  dcligfited  with 
these  things.  What,  may  not  the  JudcCs  med- 
ftle  with  any  thing  in  t!»e  Forest  ?  If  that  were 
to,  I  would  never  dwell  in  a  forest,  to  be  wholly 
tinder  the  jurisdiction  of  the  wardens  and  re- 
garders.  These  giosseft  and  interpretations 
are  very  strange  to  me,  and  others  who  have 
been  Judges.  My  lords,  all  those  Argmrtents 
offered  unto  your  lordships  in  this  last  confe- 
rence, are  of  a  double  nature.  1 .  Acts  of  Par- 
liament. 2.  Judicial  Precedents.  For  the 
first,  I  hold  it  a  proper  argument  for  voor  lord- 
ihips,  because  you,  my  lords  lemporaf,  atid  you, 
ray  lords  spiritual,  gave  your  assent  nattt  those 


acts  of  parliament ;  and  therefore  if  these  can- 
not persuade  you,  fiothine  can.  For  the  sec  jud, 
which  are  judicial  precedents,  it  is  *  Aqfimen- 

*  turn  ab  authoritate,'  and  *  Argumentum  ab 

*  authoritate  valet  afijrmativ^ :'  that  is,  I  con- 
ceive, though  it  be  no  good  argument  to  say  ne- 
gatively, the  Judges  have  giiren  no  opinion  in 
the  point,  ergo,  that  is  not  law ;  yet  aflirma- 
tively  it  concludes  well :  the  Judges  have  clearly 
delivered  their  opinions  in  the  point,  ergo,  it  is 
good  law ;  which  I  fortify  with  a  strong  axiom, 
<  Neminem  oportet  sapientorum  esse  legibus,' 
as  long  as  these  laws  stand  unrepealed.  Now, 
these  two  arguments  being  so  well  pressed  to 
your  lordships  by  my  colleagues,  I  think  your 
lordships  may  wonder  what  my  part  may  be;  it 
is  »hort,  but  sweet :  it  is  the  reason  of  all  those 
laws  and  precedents,  and  reason  must  needs  be 
welcome  to  all  men ;  for  all  men  are  not  capa- 
ble of  the  underbtanding  of  the  law,  but  everj 
man  is  capable  of  reason.  And  those  reasons 
I  offer  to  your  lordships,  in  atBrmance  of  the 
arA:ient  laws  and  precedents  made  for  tbe  li- 
berty of  the  subject,  against  imprisonment  witli- 
out  cause  expressed,  and  shall  shaw  them  in 
order  and  method,  to  confirm  the  same. 

1.  Are  ipsa. 

2.  A  mt/iart  ad  mdjut, 

3.  From  the  Remedies  provided. 

4.  From  the  extent  and  universality  of  die 
same. 

5.  From  the  ia6rtiteness  of  the  time. 

6.  Adne. 

The  nrst  general  reason  is,  i  re  ipsa,  evei 
from  the  nature  of  imprisonment,  *  ex  visceri- 
bus  caoss ;'  fof  I  will  speak  nothing  hat  ed 
idem,  be  it  close  or  other  imprisonment:  and 
this  argument  is  threefold,  because  an  impri- 
soned man  upon  will  and  pleasure  is, 

1.  A  Bondman. 

2.  Worse  than  a  Bondman. 

3.  Not  so  much  as  a  man ;  for  '  mortuni 
'  homo  non  est  homo,'  a  prisoner  is  a  dead 
man. 

1.  No  man  can  be  imprisoned  upon  will  and 
pleasure  of  any,  but  he  tnat  is  a  Bbndman  and 
Villein,. for  that  imprisonment  and  bondage  are 
'  propria  quarto  modo'  to  villeins.*  -Noir 
'  propria  quarto  modo,'  and  the  species,  are 
convertible ;  wljosoever  is  a  Bondman,  roa^ 
be  imprisoned  upon  will  and  pleasure,  asd 
whosoever  may  be  imprisoned  upon  will  and 
pleasure  is  a  Bondman. 

2.  If  a  Freeman  of  England  might  be  impri- 
soned  at  the  will  and  pleasure  of  the  king  or 
bis  commandment,  tlien  were  they  in  worse 
case  than  Bondmen  Or  ViUeins;  for  the  lord  of 
A  villein  oannQt  command  another  to  imprison 
his  villein  without  causei  as  of  disobedience,  or 
refusing  to  serve,  as  it  is  agreed  in  the  Year- 
books. And  here  he  said,  that  no  man  should 
reprehend  any  thing  that  he  said  out  of  the 
Books  or  Records:  he  said,  ho  would  proves 
freeman  imprisonable  tlpon  cotnmatid  or  plea- 
sure, without  cause  ^xpfesscd,  to  be  absolutely 

♦  8ectheWrhl>eNfctitohtbeiido. 
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in  worse  case  than  a  villein ;  ftml  it  he  did  not 
make  this  plain,  he  desired  their  lordships  not 
to  bebere  hiro  in  any  thing  else  :  and  then 
produced  two  Book-cases,  7  E.  3,  fol.  50,  in 
the  new  print,  348  old  print.  '  A  •  Prior  had 
'  commanded  one  to  imprison  his  Villein,  the 
'  Judges  were  ready  to  bail  him  till  the  Prior 

*  ^ave  his  reason,  that  he  refused  to  be  bailiff 

*  of  bis  manor ; '  and  that  satisfied  the  Judges. 

*  3d  Case,  33  Ed.  3,  title  Tresp.  253.  in  Faux 

*  impritonment,  it  was  of  an  aobot,  who  coin- 

*  mauded  one  to  take  and  detain  his  vitiein, 
'  hut  demanded  his  cause  ;  he  gives  it,  because 

*  he  refused,  being  thereunto  required,  to  drive 
'  bis  cattle.'  *  Ergo,  Freemen  imprisoned,  with- 

*  out  cause  shewn,  are  in  worse  case  than  vil- 

*  leins,  that  must  have  a  cause  shewn  them  why 

*  ther  are  imprisoned.' 

*  3.  A  Freeman  imprisoned  without  cause, 
'  is  so  far  from    being  a  Bondman,  that  he  is 

*  not  so  much  as  a  nran,  bur  is  indeed  a  dead 

*  man,  and  so  no  man:  imprisonment  is  ac- 
'  counted  in  law  a  civil  deatii,  '  perdit  domum, 
'  familiam,    Ttcinos,  patriam/  and   is  to  live 

*  amongst  wretched  and  wicked  men,  malefac- 
'  tors,  and  the  like.'  And  that  death  and  im- 
prisonment was  the  same,  he  proved  by  an  ar- 
gument ab  effect  is,  because  they  both  produce 
the  hke  iminediate  effects  ;  he  qnoted  a  Book 
i^jr  ttiis  :  if  a  man  be  threatened  to  "be  killed, 
be  may  avoid  a  Feoffment  of  Lamls,  Gifts  of 
G«>ods,  &c.  39  H.  1,  65,  &c.  so  it  is  if  he  be 
threatened  to  be  imprisoned  *the  one  is  an 
actaaf,  the  other  is  a  civil  death.  And  this  is 
the  first  general  argument,  dratvn  d  re  ipsa, 
from  the  Nature  of  Imprisonment,  to  which 

*  res  ipsa  con«iHum  dedit.* 

The  second  general  Reason  he  took  also 
from  his  Books.;  for  he  said  he  had  no  law^,but 
what  by  great  pains  and  industry  he  learnt  at 
his  book  ;  for  at  ten  years  of  age,  he  had  no 
more  law  than  other  men  of  likd  age  :  and 
this  second  Reason  is,  d,  mijiori  ad  tnajust ;  he 
takes  it  from  Bracton,  foi.  105,  '  Minima  poena 

*  corporalis,  est  major  quatibet  pecuniaria.' 

Bat  the  king  himself  cannot  impose  a  Fine 
opoR  any  gian,  but  it  mast  be  done  judicially  by 
bis  Judges,  '  per  justiciaries  in  curia,  non  per 

<  regem  in  camera ;'  and  so  it  hath  been  re- 
solved by  all  the  Jadges  of.  England :  he 
quoted  3  R.  2,  fol.  11. 

The  third  general  Reason  is  taken  from  the 
number  slid  diversity  of  Remedies,  which  the 
bws  give  against  imprisonment,  viz. 
Breoe  de  hcmine  replegiando, 
J)e  odio  ei  aiia. 
De  Habeas  Cor^vt. 
An  Appeal  of  Imprisonment. 
Breve  de  manucaptione, 

TfTo  of  these  are  antiquated,  but  the  Writ 

<  de  odio  et  atia'  is  revived,  for  that  was  given 
bv  the  StHtate  of  Magna  Cltarta,  c.  ^9,  and 
therefore  though  it  were  repealed  by  the  Sta- 
tute of  28  E.  3,  c.  9,  yet  it  is  revived  again  by 
rhe  Statute  42  E.  3,  c.  1,  by  Which  it  is  pro- 
dded, that  ofl  Ststutcs  m«de  ogainsc  Magna 
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Charta  are  void.  Now  the  la^  would  nev^r 
hav6  given  so  mdny  Remedies,  if  the  Freemrti 
of  England  might  hate  been  imprisoned  lit  free 
will  and  pleasure. 

The  fo"urih  genertil  Reason  is  from  the  Ex- 
tent and  Universidity  of  the  pretended  Power 
to  imprison :  for  it  should  extend  not  only  to 
thecommonsof  this  r^aim,  and  their  posterities, 
but  to  the  nobles  of  the  land,  and  th6ir  pro* 
geni.'fs,  to  the  bishops  and  clergy  of  the  realm, 
and  their  successors.  And  he  gave  a  Cause 
why  the  commons  came  to  their  loitlships, 
'  Commune  periculum  commune  requirit  aux- 
ilium.*  Nay,  it  reacheth  to  all  persons,  of  what 
condition,  or  $ex,  or  age  soever ;  to  ail  jndg^ 
and  officers,  whose  attendance  is  necessary, 
&c.  without  exception  ;  and  therefore  an  im- 
prisonment of  such  an  extent,  without  reiison, 
IS  against  reason. 

The  6fth  general  Reason  i»  di^wn  from  the 
Indefiniteness  of  Time ;  the  pretended  power 
being  limited  to  no  time,  it  may  be  perpetual 
during  life ;  and  this  is  Very  hard  :  to  cast  an 
old  man  into  prison,  nay,  to  close  prison,  &nd 
no  time  allotted  fi^r  bis  coming  fortlv  is  a  hard 
case,  as  any  man  woold  think  Uiat  had  been  so 
used.  And  here  he  held  it  an  unreasonable 
thing,  that  a  man  bad  a  remedy  for  his  horse  or 
catftle,  if  detained,  and  none  for  his  bedy  thus 
indefinitely  imprisoned;  for  a  prison  without 
a  prefixed  time,  is  a  kind  of  hell. 

The  sixth  and  last  Argument  is  iijine  ;  and 
*  sapiens  incipit  &  fine,'  and  he  wished  he  had 
begun  there  alio;  and  this  argument  he  made 
threefold. 

Ah  honetto.  This  being  less  boAoiirable. 

AbuUU,       This  being  lest  profitable.  - 
.  A  ttttot        This  imprisonment  by  will  and 
pleasure,    being  veiy  dan- 
gerous   for   Che  JEing   and 
kingdom. 

1.  Ab  honeito.  It«^quld  be  ilo  honour  to  a 
king  or  kingdom^  to  be  a  king  of  bondmen  or 
slaves  ;  the  end  of  this  would  be  both  dedecUs 
et  damnum,  both  to  king  And  kingdom,  that  iti 
former  times  hath  been  so  renowned. 

2.  Ab  utilL  ^  It  would  be  against  (Ke  protft 
of  the  king  and  kingdom,  for  the  ezecation  of 
those  laws  before  remembered,  Magna  Charta, 
5  E.  3,  25  E.  3,  28  £.  3,  whereby  the  kirtg  was 
inhibited  to  imprison  Upon  pleasure  :  you  see* 
(quoth  he)  that  this  was  vetut  querela,  tfn  old 
question,  and  now  brought  in  again,  aftef  seven 
acts  of  parliament:  I  say^  die  execution  of  all 
these  laws  are  adjudged  m  pariiament  to  h% 
for  the  common  profit  of  the  king  and  people; 
(and  he  (quoted  th*  Roll)  this  pretended  power 
being  against  the  profit  of  the  king,  can  oa  no 
part  of  his  prerogative. — He  was  pleased  to 
call  this  a  binding  reason,  and  to  say,  that  the 
wit  of  man  could  not  answer  it ;  mdeed  the 
great  men  kept  this  Roll  from  being  printed, 
but  that  it  was  equivalent  in  force  to  the 
printed  Rolls. 

d.  A  Reason  i  tutd.  It  is  dangerous  to  the 
king  fot  two  respecU ;  1.  of  loss;  3.  of  des- 
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troying  the  endeavours  of  men.  First,  If  he 
be  committed  without  the  expression  of  the 
cause,  thou^  he  escape,  albeit  in  trutli  it  were 
for  treason  or  felony,  yet  this  escape  is  neither 
feiciuy  nor  treason ;  but  if  the  cauf  ?  be  ex- 
pressed for  suspicion  of  treason  or  felony,  then 
the  escape,  though  it  be  innocent,  is  treason 
or  felony.  [The  Act,  which  is  in  Latin,  is, 
'  nisi  causa  pro  qua  captus,  et  imprisunat.  fuit 
'  tale  judicium  requirat,  si  de  ilia  pro  legem  et 
'  coQsuetudinem  terrae  fuisset  convictus/]  He 
quoted  a  cause  io  print  like  a  reason  of  the 
law,  not  like  <  remittitur'  at  the  rising  of  the 
court;  for  there  the  prisoner  '  traditur  in 
'  balllum  quod  breve  regis  non  fuit  sufBciens 
'  causa:*  The  king's  command.  lie  quoted 
another  famous  cause ;  the  commous  in  par- 
liament, incensed  against  the  duke  of  Suffolk, 
desire  he  should  be  committed :  the  lordd  and 
all  the  Judges,  whereof  those  great  worthies, 
Frescot  and  Fortescue,  were  two,  delivered  a 
flat  opinion,  that  he  ought  not  to  be  committed 
without  an  especial  cause.  He  questioned  aUo 
the  name  and  etymology  of  the  writ  in  question, 
'  Corpus  cum  causa  ;'  ergo^  the  cause  must  be 
brought  before  the  judge,  else  how  can  he  take 
notice  hereof? 

Lastly,  be  pressed  a  place  in  the  Gospel, 
Acts  25.  last  verbe,  where  Festus  coneeives  it 
an  absurd  and  unreasonable  thing,  to  send  a 
prisoner  to  a  Roman  emperor,  and  not  to  write 
along  with  him  the  Cause  alledged  against  him  : 
send  therefore  no  man  a  prisoner  without  his 
Causes  along  with  him,  hoc  Joe  et  viva.  And 
thiu  was  the  first  reason,  d  tuto,  that  it  was 
not  safe  for  the  king,  in  regard  of  loss,  to  com- 
mit men  without  a  cause. 

The  second  Reason  is,  that  such  commit- 
ments will  destroy  the  eodeavoors  of  all  men. 
Who  will  endeavour  to  employ  himself  in  any 
.piofeasioa,  either  of  war,  merchandize,  or  of 
any  liberal  knowledge,  if  he  be  but  a  tenant 
at  will  of  his  liberty  ?  For  no  tenant  at  will 
will  support  or  improve  iny  thing,  because,  he 
Lath  no  certain  estate;  Ergo,  to  make  men 
tenants  at  will  of  their  liberties  destroys  nil 
industry  and  endeavours  whatsoever.  And  so 
much  for  these  six  principal  Reasons  :  taken, 

1.  A  re  ipsa. 

2.  A  minori  ad  majus, 

3.  A  remediis, 

9         4.  From  the  Extent  and  Universality. 
5:  From  the  Infiniteness  of  the  Time. 
6.  A  fine, 

!  Honour. 
Industry. 
These  were  his  Reasons. 
Hert  he  made  another  Protestation,  That  if 
a  Rendedy  bad  been  given  in  this  Case,  tliey 
would  not    have  meddled  therewith    by  no 
means;  but  now  that  remedy  being  not  ob- 
tained in  the  KingVbench,    without  looking 
back  upon  any  thing  that  hath  been  done  or 
omitteq,  tliey  desire  some  provision  for  the  fu- 
ture only.    And  here  he  took  occasion  to  add 


four  Book-cases  and  Authorities,  all  in  the 
point;  saying,  that  if  the  learned  counsel  on 
the  otlicr  side  could  produce  but  one  against 
the  Liberties,  so  pat  and  pertinent,  oh !  bow 
they  could  hug  and  cull  u !  16  Hed.  6.  ti/. 
Monnirance  dejait  82,  by  the  whole  Court,  the 
king  in  bis  presence  cannot  command  a  man 
to  he  arrested,  but  an  action  of  false  impriM>n- 
ment  lietli  against  him  tlMit  arresteth :  If  not 
the  kin^  in  his  royal  presence,  then  none  others 
can  do  it.  <  Non  sic  itur  ad  astra.'  1  Hen.  7, 
4.  Hussey  reports  the  Opinion  of  Markham, 
C.  Justice  to  Ed.  4,  that  he  could  not  imprison 
by  word  of  mouth ;  and  the  reason,  because 
the  party  hath  no  Remedy;  for  the  law  leaves 
every  man  a  remedy  of  causeless  imprisonment, 
lie  added,  (liat  Markham  was  a  worthy  judge, 
though  he  fell  into  adversities  at  la^  by  the 
lord  Uivers's  means.  Fortescue,  chap.  8.  *  Pro- 
'  prio  ore  nullus  re^um  usus  est,'  to  ioi  prison 
any  man,  &c.  4  £hx.  Times  blessed  and  re* 
nowned  for  justice  and  religion,  in  Plowdeo, 
235,  the  Common  Law  hath  so  admeasured 
the  king's  prerogative,  as  he  cannot  prejudice 
any  man  in  his  inheritance;  and  the  greatest 
inheritance  a  man  hath,  is  the  Liberty  of  his 
Person,  for  all  others  are  accessary  to  it.  For 
thus  he  quoted  the  orator  Cicero,  *  Major  hx- 
'  reditas  venit  unicuique  nostrum  4  jure  iegibu'^ 
'  quaui  arparentibns,' 

And  these  are  the  Authorities  he  cited  ia 
this  point. 

Now  he  propaunded  and  answered  two  Ob- 
jections: first,  in  point  of  State;  secondly,  in 
the  course  bel^  ^iy  the  House  of  Commons. 

May  not  the  Privy  Council  commit,  without 
cause  shewed,  in  no  matter  of  state  where  se- 
crecy is  required  ?  Would  not  this  be  an  hin- 
drance to  his  majesty's  service  ? 

It  can  be  no  prejudice  to  the  king  by  reaso9 
of  matter  of  State,  for  the  cause  must  be  of 
higher  or  lower  nature.  If  it  be  for  suspicion 
of  treason,  misprision  of  treason,  or  felony,  it 
may  be  by  general  words  couched ;  if  it  be 
for'anyother  thing  of  smaller  nature,  as  Coo- 
tempt,  and  the  like,  the  particular  cause  rou&t 
be  shewed,  and  no  *  individuum  ^agum/  or 
uncertain  cause  to  be  admitted. 

Again,  if  the  law  he  so  clear  as  you  make  it, 
why  needs  the  Declaration  and  Remonstrance 
in  parliament?' 

The  Subject  hath  in  this  case  sued  for  Re- 
medy in  Kiug'b-bench  by  Habeas  Corpus,  and 
found  none;  therefore  it  is  necessary  to  be 
cleared  in  parliament. 

And  here  ended  hb  Discourse.  And  then 
be  made  a  Recapitulation  of  all  that  had  been 
offered  unto  their  lordships,  that  generally  their 
lordships  had  been  advised  by  the  most  faithful 
counsellors  that  can  be ;  dead  men,  these  can- 
not be  daunted  by  fear,  nor  misled  by  aflfec- 
tion,  reward,  or  hope  of  preferment,  and  there- 
fore your  lordships  might  safely  Believe  them : 
particularly  their  lord&hips  had  three  several 
kinds  of  Proofs. 

1.  Acts  of  Parliament,  judicial  Precedents, 
good  ReasoQi.    First,  You  have  had  many  aa- 
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dent  acts  of  parliament  in  the  point,  besides 
Magna  Ctiarta ;  that  is,  seven  acts  of  pariia- 
■lent,  widch  indeed  are  thirty-sevej)  Magna 
Charta  beinf^  confirmed  thirty  times,  for  so 
often  have  the  kings  of  Eagland  given  their 
royal  assent  thereto. 

2.  Judicial  Precedents  of  grave  and  reverend 
Judges,  tA  termtTM  lerminantibui,  that  long 
since  departed  the  ivorid,  and  they  were  many 
in  number.  Precedents  being  twelve,  and  the 
Judges  four  of  a  Bench,  made  four  times  twelve, 
and  that  is  forty-eight  Judges. 

5.  YoQ  have,  as  he  termed  them,  vividat 
ratioMeSy  manifest  and  apparent  Reasons :  to- 
wards the  coudusion  he  declareth  to  their  lord^ 
ships,  that  they  of  theHonse  of  Commons  have, 
upon  great  stud}^  and  serious  consideration, 
made  •  great  manifestation  unanimously,  nullo 
centradMnie^  concerning  this  great  liberty  of 
the  Sobiect,  and  have  vindicated  and  recovered 
the  booy  of  this  fundamental  Libepty,  both  of 
their  loraships  and  th^iselves,  from  shadows, 
which  sometimes  of  the  day  are  long,  sometimes 
shorty  and  sometimes  long  again ;  and  therefore 
we  must  not  be  guided  hjr  shadows :  and  they 
have  transmuted  to  their  lordships,  not  ct^ita 
rerumj  Heads  or  Briefe,  for  these  compendia 
are  diipendia;  but  the  Records  at  large,  in 
IcrMuiif  termmamiihu.  And  so  he  concluded, 
that  their  lordships  are  involved  in  the  same 
danger,  and  therefore  *  ex  congrao  et  condigno,' 
they  desired  a  Conference,  to  the  end  their 
lordships  might  make  .the  like  Declaration  as 
they  had  doner  '  Commnne  periculum  requirit 
<  commune  aoxilium^'  and  thereupon  take  such 
further  course  as  may  secure  their  lordships 
and  them,  and  all  their  posterity,  in  enjoyioe 
of  their  ancient,  undoubted,  and  fundamentm 
liberties. 


The  Sttbstaneeof  the  Objections  made  by  Mr. 
Attorney-General  (Sir  Robert  Heath)  be- 
fore a  Committee  of  both  Houses,  to  the 
AftGUMEKT  that  was  made  by  the  House  of 
Commons,  at  the  first  Conference  with  the 
Lords. 

After  the  first  Conference,  which  was  de- 
sired by  the  Lords,  and  had  by  a  Committee  of 
both  Houses  in  the  Painted  Cnamber,  touching 
the  Reasons,  Laws,  Acts  of  Parliament,  and 
Precedents  concemmg  the  liberty  of  the  Per* 
^n  of  every  Freeman;  Mr.  Attorney-General 
bang  heard  before  the  Committee  of  both 
Houses,  as  it  was  assented  to  by  the  house  of 
commons,  that  he  might  be,  before  they  went 
up  to  the  Conference ;  after  some  preamble 
made,  wherein  he  declined  the  answering  all 
Reasons  of  Law,  and  Acts  of  Parliament, 
came  tm\y  to  the  Precedents  used  in  the  Argu- 
ment before  delivered ;  and  so  endeavoured  to 
weaken  the  strength  of  them,  that  had  been 
brong^bt  in  behalf  of  the  subjects,  and  to  shew 
that  some  other  were  directly  contrary  to  the 
law,  comprehended  in  the  rtsolucions  of  the 
house  of  commons,  touching  the  bailing  of  pri- 
•oners,  leturaed'upon  the  Writ  of  Habeas  Cor- 
pm  to  be  oommitfeed  by  the  ipeciiil  command 


of  the  king,  or  the  council,  without  any  cause 
shewed,  ^>^  which  by  law  they  ough^  to  be 
committed.  And  the  course  which  was  taken 
(it  pleased  tlie  Committee  of  boih  bouses  to 
allow  of)  was,  that  Mr.  Attorney  should  make 
Ws  Objections  to  every  particular  Precedent, 
and  that  the  Gentlemen  appointed,  and  trusted 
herein  by  the  house  of  commons,  by  several  re- 
plies should  satisfy  the  lords  touching  the  Ob- 
jections made  by  him,  at^aiost,  or  u^on  e^ery 
particular,  as  the  order  of  the  Precedents  should 
lead  them.  He  began  with  the  first  twelve 
Precedents  that  were  used  by  the  House  of 
Commons  at  the  Conference  desired  by  them, 
to  prove  that  prisoners  returned  to  stand  so 
committed,  were  delivered  upon  bail  by  the 
Court  of  KingVBench. 

The  first  was  that  of  Bildeston's  Case,  in  the 
18  Edw.  3,  ll»)t.  38. 

To  this  he  objected ;  first,  that  in  the  return 
of  him  into  the  Court,  it  did  not  appear,  that 
this  Bildeston  was  committed  by  the  king's 
oomniand ;  and  secondly,  that  in  the  Record 
it  did  appear  also  that  he  had  been  committed 
for  suspicion  of  counterfeiting  the  great  seal, 
and  so  by  consequence  was  bailable  by  the  law, 
in  regard  there  appeared  a  cause  why.  he  was 
committed  :  in  which  case  it  was  granted,  by 
him  (as  indeed  it  was  plain  and  acreed  of  all 
hands)  that  the  prisoner  is  bailable,  though 
committed  by  command  of  the  king.  And  he 
said  that  this  ptirt  of  the  Record,  by  which  it 
appeared  he  had  been  committed  for  suspicion' 
of  Treason,  was  not  observed  to  the  lords  ia 
the  Argument  before  used ;  and  be  shewed 
also  to  the  lords,  that  there  were  three  several 
kinds  of  Recorrls,  by  which  the  full  truth  of 
every  award,  or  bailing  upon  an  Habeas  Cor- 
pus IS  known.  First,  the  Remembrance-Roll, 
wherein  the  award  is  given ;  secondly^  the  File 
of  the  Writ  and  the  Return;  and  thirdly,  the 
Scruet-RoU  or  Scruet/aiiim,  wherein  the  bail 
is  entered,  and  that  onlv  the  Remembrunoe- 
RoU  gf  this  case  was  to  be  fodnd :  and  that  if 
the  other  two  of  it  were  extant,  he  doubted 
not  but  that  it  would  appear  also,  that  upon 
the  return  itself  the  cause  of  the  commitment 
had  been  eipressed.  And  so  be  concluded^ 
that  this  proved  not  for  the  Resolution  of  the 
house  of^  commons,  touching  the  nuitter  of 
bail,  where  a  prisoner  wks  committed  by  the 
king's  special  command  without  cause  shewed. 

To  these  Objections  the  reply  was.  First, 
that  it  was  plain  that  Bildeston  was  committed 
by  the  king's  express  command.  For  so  the 
very  words  of  the  Writ  are  to  the  Cenftable  of 
the  Tower,  *  quod  eum  teneri  et  custodiri  fa- 
'  cias,'  &c.  than  which  nothing  can  more  fully 
express  a  commitment  by  the  king's  command. 
Secondly,  however  it  be  true,  that  in  the  latter 
part  of  the  Record  it  doth  appeal*,  that  Bil* 
deston  had  been  committed  for  susplcioil  of 
Treason,  yet  if  the  times  of  the  proceeding,  ex- 
pressed in  the  Record,  were  obsierved,  it  would 
be  plain  that  the  objection  was  of  no  force ; 
for  this  one  ground,  both  in  this  case  and  in  all 
the  rat,  u  infiOlible,  and  nevev^to  be  doubted 
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pf  in  the  law,  That  Justices  of  every  court  ad- 
judge of  the  force  and  Kiength  of  a  return  out 
of  the  body  of  itself  ooly;  and  as  therein  it  a^- 

rrs.  Now  is  Easter  term  in  tlie  18  £d.  3, 
^  was  returned  and  brought  before  them,  as 
coDimitted  only  by  the  Writ ;  wherein  no  caus« 
is  expressed,  and  the  Lieutcnaut  and  the  Con- 
stable of  the  Tower,  that  brought  him  into  the 
court,  says,  Tliat  he  had  no  other  warrant  to 
d^^n  hmi  *  niiii  breve  predictum,'  wherein 
tbere  was  no  mention  of  any  cause ;  and  the 
Court  thei:eupon  adjudged,  that  '  breve  pre- 
'  dictun)/  or  that  special  conunandy  was  not 
sufficient  cause  to  detain  hitp  iu  prison,  and 
thereupon  fie  is  by  judgment  of  toe  court  in 
Eaiter  Term  let  to  Mainprise.  But  that  part 
of  the  Record  wherein  it  appears,  that  he  had 
ipdeed  betn  commiued  for'suspicion-ofTrea^ 
son,  is  of  Trinity  Term  following,  wh^ii  tl^e 
king,  after  the  letting  of  him  to  Mainprise,  sent 
to  the  Judg^  that  they  should  discharge  his 
lyiainprise,  because  no  man  prosecuted  (uni. 
Aud  at  that  time  it  appears  (but  not  before) 
that  l)e  had  been  in  for  suspicion  of  Treason ; 
80  that  he  was  returned  to  stand  pommitted  by 
the  king's  special  coipmand  only,  without 
catise  shewed,  .in  Easter  Term,  and  then  by 
,  jttdgfnent  of  the  cyurt  let  to  Mainprise,  (which 
to  this  purpose  is  but  the  same. with  Bail, 
though  otherwise  it  ditfer).  And  in  the  Term 
fpljowifig  upon  ai^ot^er  occasiou  the  court 
knew,  ^hat  he  had  been  poinmitted  for  suspicion 
qf  Treason,  f^rl^^hit^  no  reUtion  at  ail  fo  the 
If^tiifgof  hipi  tp  Mainprise,  nor  to  the  jud^;- 
i^ot  Qf  thp  C9urt  \hen  given ;  when  thi^  did 
i)ot,  uor  could  possibly  know  any  cause  for 
which  the  king  h^d  committed  him.  And  it' 
waf  ^44i  iu  bejialf  of  the  huuse  of  commons, 
that  theyjij^  i)ot  ifideed  in  their  Argument 
wiessly  Med  ibi»  latUr  part  of  the  B^cord  of 
l^destoa's  Ca^te,  because  it  being  oply  of  Tri- 
i|ity  Tenu  following,  coul^  not  concern  th^ 
rej^iK^p  fffiiXk  award  giv^n  by  the  court  ip  Easter 
Term  'i^n%  before;  vet  uot withstanding^ that 
tfeey  had  most  fuitUfuUyy  at  thp  t,ifue  of  their 
Argument, delivered  in  to  the  h)rds,  as  indeed 
they  hail,  a  pcrtvct  c^py  at  large  of  th^  whole 
Record  of  tiiis  c»se ;  as  they  Us^d  dqn|s  also  of 
all  othf  r  precedents  what«)«ver  cjted  by  them ; 
iny)i)uich  as  in  tniti|  tl)ere  was  not  pnt  prece- 
dent  of  Record  on  either  hide,  the  copy  whf  F«- 
of  fthey  had  not  delivered  in  likewise,  nor  did 
Mr,  Attur-uey  vxentioD  any  ooe  besides  those 
chat  *were  so  delivered  in  by  them.  And  as 
touching  those  three  kinds  of  Records,  the  Be- 
membiimqf  Roll,  the  Return  and  File  of  the 
Writ,  and  ^rueis ;  it  was  answered  by  the  Gen- 
tleman employed  by  the  house  of  commons,  that 
it  was  true,  cliat  tlie  Scroet  and  the  Return  of 
this  casf  of  Bildeston  was  not  to  be  found ; 
but  tlHit  did  not  lessen  the  weight  of  the  pre- 
cedent, because  always  in  the  awj^rd  or  judg- 
'meut  drawn  up  in  the  Remembrance-RoU,  the 
cause  (whatsoever  it  be)  whon  any  is  shewed, 
upon  the  return  is  always  expressed,  i|S  it  ap- 
pears dearly  by. tlie  constant  entries  of  the 
king's-Beoch  C(«urt.    Sp  tha^  {f  any  caiiafi  hfui 


appeared  unto  the  court,  it  must  hav^  Appeared 
plainly  in  that  part  of  the  Roll  which  belonp 
to  Easter  Term,  wherein  the  judgment  was 
given  :  but  the  return  of  the  commitnof  nt  by 
the  king's  command  without  cause  shewed, 
and  the  Judgment  of  the  court,  that  the  pri- 
soner was  to  be  let  to  mainprise,  appean  there- 
in only.  And  so,  notwitli&taodiog  any  objec- 
tion made  by  Mr.  Attorney,  the  cauae  was 
maintained  to  be  a  clear  proof,  among  many 
otliers,  touching  that  ResoLtiou  of  the  house 
of  commons. 

To  the  second  of  these  twelve,  which  is 
Parker's  Case,  in  the  %2  H.  8.  Rot.  37,  his  ob- 
jections were  two  ;'l,  that  it  is  true,  that  he 
was  returned  to  be  committed  '  per  mandatam 
'  domini  reikis ;'  but  it  appeared  that  this  ooia- 
mand  was  certified  to  thie  sberiflTs  of  Londun 
by  one  Bfobert  Peck  gientleoian ;  ^d  that  ia 
regard  tiiat  the-  oommand  came  no  otlierwise, 
tbe  return  was  held  insufficient,  and  th«ut  there- 
fore he  was  bailed.  2.  That  it  appears  also  io 
the  Record  that  he  waS  ooiy^uitted  /  pro  sus* 
'  picione  felonis  ac  per  maodatuqi  don^ioi 
'  regis  :'  so  that  in  regard  that  the  expression 
of  the  cause  of  his  commit^nent,  aiiMiicioa  of 
felony,  precedes  the  conimaod  of  tpe  kiog, 
therefore  it  must  be  intende4  that  the  couit 
took  the  cause  why  the  kipc  committed  him  to 
b^  of  Ipsa  i^oipeot  th^u  felony,  aud  theKfora 
bailed  hiiq.  For  he  objected,  thfit  even  the 
houses  of  commons  themselves,  in  some  argu- 
mei)ts  used  by  them,  touching  the  interpreta- 
tion of  the  Statute  of  Westminster  the  first, 
cap.  15,  about  this  point,  had  T^ffirxned,  that  in 
eiiumeratiqn  qf  paniculars»  thos«  of  greatest 
nature  were  first  mentioned,  and  that  it  was 
supposed,  that  such  as  foll(wred  were  usually  of 
less  nature  or  moment. 

But  the  reply  was  to  the  first  Objection, 
That  the  addition  of  the  certifying  of  the  king*s 
command  by  Robert  Peck,  altered  not  the  case: 
1,  because  the  sheriffs  in  their  return,  took 
notice  of  the  command  as  what  they  were  as- 
sured of:  and  howsoever  it  oanae  to  them,  it 
was  of  equal  force,  as  if  it  had  been  mention- 
ed witbo^  roferenoe  to  P^k.  S,  As  <iivcrs 
Patents  pass  the  §;reat  seal  by  writ  of  pcivy- 
sefd,  and  are  subscribed  '  per  breve  de  prirato 
'  sigillo ;'  so  divers^ '  per  ipsum  regem,'  are  lo 
subscribed;  aud  oftentimes  in  the  Roll  of 
former  times,  to  the  worc^  '  par  ipsusa  r^»/ 
are  added  <nunciante  A.  B.'  So  that  the 
.  king's  command  generally,  find  the  kiog*s  com- 
maod  related  or  certifiea  by  such  t^  man,  is  to 
this  purpose  of  lil^e  nature-  3y  In  the  lau^ 
great  case  of  Habe^is  Corpus,  where  the  reMvn 
of  the  conmi^eiH  was  '  per  speciale  maods* 
<  turn  domiui  s6gis  mihi  aignincatum  per  do- 

*  minosdf  privi^o'coBcilio;'  ^^  court  of  King's- 
Bench  did  a^r^  th^t  it  was  the  same,  and  of 
like  forpe  at  |f  *  inihi  significatum,  lee,  had  not 
followed,  and  that  those  wqrds  were  v<uiL  Ac* 
coiding  whepeuDio,  here  lilso  '  per  ||[)giulaki»m 

*  don).  T^g»  BuaeiaMim  p^r  Robert  Peck/  M 
been  wholly  omi^  upd  wq\d  likewise.  AAf' 
in  tffutb  in  Ihikt  ifiV»  c^a^,  thif  Cf»«  of  Parker 


W]         fiTATE  TfiiAlS,  $  Charum  I.  1628.-W&;  Uberty  rftke  BiJ^cf. 


[199 


xrg$  dtad  both  »t  the  bar  and  bench ;  aod  at 
the  beoch  it  was  interpreted  hy  the  Judlges  no 
otberw isep  thaiy  if  it  had  been  only  *  per  man- 
^  datum  domixii  rc^'  in  place  of  it :  but  the 
objection  there  was  ipade  of  loiotber  kind,  as 
was  delirersd  in  the  6rst  Ar^umenr^  made  out 
uf  Precedents  in  bebalf  of  (he  houa^  of  com* 
muos.  Therefore  to  the  second  Direction, 
touGhingtbe course  of  eouinefationof  the  causes 
in  the  EeCum,  it  was  said,  tjist  howsoever  in 
some  acts  of  {larliament,  and  elsewhere  in  the 
aoleinn  expressions  used  in  the  law,  things  of 
greater  nature  preceded,  and  the  le^  follow ; 
jet  in  this  pase,  the  contrary  was  most  pUiiu, 
for  io  the  Betum  it  appears,  that  there  were 
three  causes  for  detaining  the  prisoners ;  Surety 
ot'the  peace,  suspicioii  of  felonjr,  and  the  king^ 
comnand:  aiid  surety  of  the  peace  is  fint 
mentioned,  which  is  plainly  less  than  felony. 
Aud  therefore  it  is  plain,  if  any  force  of  arsu- 
meat  be  taken  from  this  enumeratioa,  that  tpe 
contrary  to  thftt  which  Mr.  Attorney  inferred  is 
to  be  cooclad«<) :  tfiat  is,  that  as  i^lony  is  a 
greater  cause  than  suretv  of  the  peace,  so  the 
nitter  wbereupoA  the  king's  command  was 
grounded,  was  mater  Uian  felony.  But  in 
truth  this  kind  of  argument  hoUls  neither  i«^ay 
here,  and  wbatsoeirer  the  cause  were,  why  the 
king  cemmitted  him,  it  was  imp5>ssihle  for  the 
court  to  know  k  :  and  it  also  might  be  of  very 
high  moment  ip  matter  pf  s^te,  and  Y?t  of  far 
Jess  nature  than  fislony.  AU  which  shews,  that 
this  precedent  hath  its  full  force  ^Iso,  according 
ss  it  was  first  used  in  aiigun?«n(  by  (he  bruise  of 
commons. 

Jo  the  third  of  these,  which  is  Binck's  gaas 
iu  the  35  Q.  9.  Bx>t.  3d,  the  objection  was,  that 
there  was  a  pause  expressed  '  pro  suspicioue 

*  febois  :'  and    though  <  pro  ^iis  9AU>i9  illos 

*  moventihtts'  were  aaded  in  tbe  rcturp,  yet  be< 
cause  in  the  course  of  enumeration,  the  general 
Dame  of  a(us  coming  after  particulars,  includes 
things  of  less  nature  than  the  particular  doth, 
therefore  in  this  case  suspicion  of  felpny  being 
tlie  fiiM,  the  other  causes  afterwards  generally 
ioeotioned  must  be  intended  of  less  nature,  for 
vhich  the  prisoner  was  bitiiahle,  because  he 
na^  bailable  fiu*  the  greater,  which  was  sus- 
picion of  felony.  Hereunto  it  was  replied,  |hat 
the  argument  of  eiiumaration  in  these  cases  is 
of  oo  moment,  as  is  next  before  shewed :  and 
that  althauf;b  it  were  of  aiw  moqieoty  yet  (ilis 
oiKM,  though  less  than  felony,  might  be  of 
very  great  consequence  in  matter  of  state,  which 
is  pretended  usually  upon  genenU  returns  of 
rommand,  without  CHUse  Sieved;  and  it  is 
most  plain,  tltat  thf  court  oould  not  possibly 
koow  tbe  reasans,  why  the  prisoner  here  w^ 
committed,  and  yet  they  bailed  him,  withcMit 
looking  furthfx-  after  any  uukoowo  thing  under 
that  tide  of  matter  of  state,  which  might  as  well 
hsTf  beeq  in  this  case  as  iq  any  other  whatso- 
sver. 

To  tha  Cmuth  qf  t})e^,  which  is  0¥erU>n'4 
Case,  in  Paech.  X  et  S.  Phil,  et  Mar.  IU(.  ^. 
And  to  tbe  fifth,  which  is  Newport's  C^»e, 
Psfch.  Phii.  K^  Mffjr,  4  ft  §  {lot.  ^  QAiy  A99e 


ohjeetiops  were  said  over  again  by  Mr.  Attor* 
ney,  whidi  are  mentioned  in  tlie  Ar^ment 
made  out  of  the  Precedents  in  behalf  of  thit 
hou^e  of  coinmons  at  the  first  coni'ereooe ;  and 
in  the  same  argument  are  fully  and  clearly 
satisfied,  as  they  were  in  like  manner  now  ag«Jn. 

To  the  sixth  of^tbese,  which  was  Lawr^^nce's 
Case,  9  £Iiz»  Rot.  35,  and  the  seventh,  which 
is  Constable's,  Pasch.  9  SJiz.  IlouaB,the  saw* 
objections  were  likewise  said  over  again  by  Mr. 
Attorney,  that  are  mentioned,  and  are  clearly 
and  fully  answered  in  the  argumept  made  at 
the  conference  out  of  precedents  in  behalf  of 
the  house  of  conunons ;  the  force  of  the  objec- 
tion beiuf  only,  that  it  appeared  in  the  marpm 
of  the  ^11,  tKat  the  word  Pardon  was  written  t 
but  it  is  plain  that  the  word^  there  hath  no  re- 
ference at  all  to  the  reason  why  they  wert 
bailed,  nor  could  it  hav^  reference  to  the  caui0 
why  they  were  committed,  ia  regard  the  cause 
why  they  were  committed  is  utterly  imkpowp, 
and  nas not  shewed. 

To  the  eighth  of  these  Precedents,  which  was 
Browning's  Case,  Pasch.  20  £li^  Hot.  7  9.  it, 
was  said  by  Mr.  Attorney,  that  he  was  baUed 
by  a  letter  from  the  Lords  of  the  Council,  di- 
rected to  the  Judges  of  the  Court ;  but  being 
^ed  for  that  letter,  or  any  testimony  of  it,  ha 
cQuld  produce  none  at  all ;  but  9eid,  he  thougM 
the  testimony  of  it  was  burnt,  among  many 
other  thinn  of  the  Council- table,  ai  th^  burn- 
ing of  the  winoueting-lionse. 

To  the  9th,  being liareoouit's  Case^  Pasch. 
40  iUiz.  Hot.  63,  the  self  same  objection  was 
made  by  him,  but  no  warrant  was  shewed  ttt 
maintain  his  objection. 

To  the  lOtb,  which  is  Catesby V  Case,  m  v«- 
catmc  fidl,  43  Eliz.  he  said,  That  it  wm  by 
direction  of  a  privy-seal  froui  the  queen  i  add 
to  that  purpose  be  shewed  the  priyy-seal  of  4S 
Eliz.  which  is  at  large  emntig  the  transcripts  of 
tlie  Records  concerning  baib  t»kea  in  Gasea. 
where  the  king  or  the  lords  assented.  But  k 
was  replied.  That  tlie  privy-seal  was  made  only 
for  some  particular  gentlemen  mentioned  in  it, 
and  for  none  other,  as  indeed  appears  ia  it : 
and  then  he  said,  that  it  was  Ukelv  that  Cates- 
by  here  had  a  privy-seal  in  this  behalf,  because 
those  other  had  so :  which  was  all  the  force  of 
his  objection. 

To  the  llth  of  these,  whidi  is  Beckvith's 
Case  in  Hill.  19  Jac.  Rot.  133,  he  said,  that 
the  lords  of  the  council  sent  a  let^r  to  the 
court  of  KingVBench  to  bail  him.  Aud  indeed 
be  produced  a  letter,  whicih  could  nott>y  any 
means  be  found  when  the  arguments,  were 
ipadeat  t^e  first  conferenGes  and  this  letter, 
and  a  copy  of  an  obscure  report  made  by  a 
young  student  (which  was  brought  to  another 
purpose,  as  is  hereafter  shewed),  were  th« 
only  things  written  of  anv  kind  that  Mr.  Attor- 
ney produced,  besides  tne  particulais  shewed 
by  the  house  of  commons  a|  the  first  qoDfiBr> 
auoe.  To  this  it  was  replied.  That  the  letter 
was  of  1)0  Kieicaenty  being  only  a  direction  0 
the  Chief^-JttStice,  and  »Q  matter  of  Record, 
o^rnay  way  ^%eeniii|gt)w*fStof  the  Judgesi 
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and  besides,  either  the  prisoner  was  bailable 
by  the  law,  or  not  bailable;  if  bailable 
by  the  law,  then  he  was  to  be  bailed  with- 
out any  such  letter ;  if  not  bailable  by  the  law. 
then  plainly  the  Judges  coald  not  have  bailed 
him  upon  the  letter,  without  breach  of  their 
oath,  which  is, '  That  they  are  to  do  justice  ac- 

*  coiding  to  the  law,  without  having  respect  to 

*  any  command  whatsoever/  So  that  the  letter 
in  this  case,  or  the  like  in  any  other  case,  is  for 
point  of  law  to  no  purpose,  nor  hath  any  weight 
at  all  by  way  of  objectio*h  against  what  the 
Becord  and  the  Judtaient  of  the  court  shew  us. 

To  the  12th  and  last  of  these,  which  is  sir 
Thomas  Monson's  Case  in  the  14  Jac.  Rot. 
147,  the  same  obj^on  only  was  said  over  by 
him,  which  was  mentioned  and  clearly  answer- 
ed in  the  argument ;  and  that  one  ground  which 
it  infallible,  *  That  the  judgment  upon  a  return 
'  is  to  be  made  only  out  ofwhat  appears  in  the 

*  body  of  the  return  itself,*  was  a^in  insisted 
upon  in  this  case,  as  it  was  also  in  most  of  the 
rest.  And  indeed  that  ajone  which  is  most 
dear  law,  fully  satisfies  almoat  all  kind  of  ob- 
jections that  have  been  made  to  any  of  these 
precedents;  which  thus  rightly  understood,  are 
many  ample  testimonies  of  the  Judgment  of 
the  Court  of  KingVBench,  touching  this  great 
point,  in  the  several  ages,  and  reigns  of  the  se- 
veral princes  under  w&ch  they  ful. 

After  his  Objections  to  the  twelve,  and  the 
replies  and  satisfactions  given  to  these  objec- 
tions, he  came  next  to  those  wherein  the  as- 
sent of  the  king  and  privy-council  appears  to 
have  been  upon  the  emaisement :  but  he  made 
not  to  any  or  these  any  other  kind  of  objections 
whatsoever,  than  such  as  are  mentioned  and 
clearly  answered,  as  they  were  now  aeain,  in 
the  Argument  made  at  the  first  Con&ence. 
And  for  so  much  as  concerns  letters  of  assent 
or  direction,  the  same  was  here  said  again  by 
way  of  reply  to  him,  as  is  before  said  touching 
the  letter  m  Beckwith's  Case. 

After  these  ^ere  dispatched,  he  came  to 
ui^  the  eight  Precedents,  which  seemed  to 
make  for  the  other  side  against  the  Resolution 
of  the  house  of  commons :  which  eight  were 
used,  and  copies  of  them  also  were  given  into  the 
lords  at  the  first  Conference. 

Of  these  eight,  the  first  four  were  urged  by 
him,  as  being  of  one  kind ;  the  diffefcnce  of 
them  only  being  such,  that,  save  only  in  the 
names  of  prisons  and  of  penons,  they  are  but 
the  feelfrsame. 

'  To  the  force  of  these  four  he  objected  thus : 
that  Richard  Evcrard,  for  the  purpose,  in  the 
first  of  them,  which  is  5  H.  7,  Rot.  18.  Roger 
Cherry  in  the  second  of  them,  which  is  8  H.  7. 
Rot.  18,  Christ.  Burton,  in  the  third  of  them, 
which  is  9  H.  7,  Rot.  14,  and  George  Ursewick 
in  the  fourth  of  them,  which  b  19.H.  7,  Rt)t. 
IS,  were  returned  into  the  KingVBench  upon 
several  writs  of  Habeas  Corpus,  to  have  been 
committed  and  detained  in  the  several  prisons 
whence  they  came  *  per  mandatum  domini 
'  regis/  and  that  upon  that  Return  they  were 
committed  to  the  manfial  of  the  King^s-Bench ; 


and  that  however  it  had  been  objected  against 
those  precedents,  that  this  kind  of  commitment 
was  by  the  course  of  that  court  always  done 
before  the  bailing  of  the  prisoner,  yct^  that  it 
did  not  appear  that  they  were  bailed. 

The  Reply  to  this  objection  was,  That  by 
constant  course  of  Kin^s-Bench,  whosoeter 
came  in  upon  Habeas  Corpus,  or  otherwise 
upon  any  vifrit  in  that  court,  cannot  be  balled 
until  he  be  first  committed  to  the  marshal  of 
that  court;  and  that  thence  it  was,  that  all  those 
four  were  committed  to  the  marshal,  as  appears 
by  the  entry,  '  Qui  committitur  Marescallo, 

*  &c*  which  is  the  usual  entry  in  such  a  case, 
and  that  the  clerks  of  that  court  acknowledge 
this  course,  and  entry  to  be  roost  constant.  §o 
that  all  the  inference,  that  can  be  made  oat  of 
these  four,  is,  that  four  prisoners  being  brought 
from  four  several  prisons  by  Habeas  Corpus 
into  the  King's-Bench,  and  returned  to  stand 
committed  *  per  mandatum  domini  regis,'  were 
so  far  from  being  remanded  by  the  law,  that  in 
all  these  tour  cases,  they  were  first  taken  from 
the  several  prisons,  wherein  they  had  been  de- 
tained, by  such  a  general  command  (which 
could  nut  have  been  if  they  had  not  been  ad- 
judged in  every  one  of  the  cases  to  have  been 
bailable  by  the  court),  and  that  this  commit- 
ment of  them  to  the  marshal  of  the  KiogV 
Bench,  was  the  first  step  towards  the  bailing  of 
them,  as  in  all  other  cases.  But  that  it  ap- 
pears not,  that  either  they  ever  demanded  to 
be  bailed,  or  that  they  were  able  to  find  saffi- 
cient  bail ;  and  if  they  did  not  the  one,  or  could 
not  do  the  other,  it  may  follow  indeed  that 
they  were  not  bailed.  But  this  commitmtot 
to  the  Kine's-Bench  being  the  first  step  to  the 
bailing  of  them,  as  by  the  constant  course  it  is, 
shews  most  plainly  that  they  were  bailahle  by 
the  law,  which  is  the  only  thing  in  question. 
So  that  although  these  four  precedents  were 
ranked  among  them,  that  may  seem  to  make 
against  the  ReKilution  of  the  house  of  commons, 
which  was  done,  both  because  tbejr  have  dtis 
small  colour  in  them  for  the  other  side,  to  any 
man  that  is  not  acquainted  with  the  nature  and 
reasons  of  the  Entries,  and  courses  of  the  comt 
of  KingVBench,  and  also  because  all  or  some 
of  them  had  been  used  in  the  late  great  case 
in  the  KingVBench,  as  precedents  that  made 
against  the  liberty  claimed  by  the  subject ;  vet, 
in  truth,  all  four  of  them  do  fully  prove  their 
Resolution :  that  is,  the^  plainly  shew  that  the 
court  of  Kiog's-Bench  in  every  one  of  them 
resolved,  that  the  prisoners  so  committed'were 
bailable,  otherwise  they  had  been  remanded, 
and  not  committed  to  the  marshal  of  the 
KingVBench.  And  this  was  the  Answer  tfl 
the  Objection  made  by  Mr.  Attorney  up<» 
those  four  precedents,  being  all  of  the  time  of 
king  Henry  the  seventh. 

To  the  fifth  of  these  eight,  bang  Edwaid 
Page's  Case,  in  7  H.  8,  Rot.  «3.  Mr.  Attorney 
objected  thus :  He  said,  that  Edward  Page  «rai 
committed  to  the  Marshalsea  of  the  Houshold, 

*  per  mandatum  domini  regis  ibidem  salvo  cus- 
'  todiend*  &«.'    *  Qui  committitiir  Marescalio^ 
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'  &C.  Hospitii  doinioi  re^'  By  which  it  ap* 
Deareth,  as  he  saidy  that  the  court  remaDdt;d 
him  badL  to  tb«  pritoo  of  the  Marshalsea  of 
the  Uou»hold :  and  he  said,  that  whereas  it  had 
heeu  objected  at  the  first  conference,  that  there 
was  some  mistaking  in  tlie  entry;  he  con- 
ceived,  tadeed,  that  there  was  a  mistaking,  but 
it  was  that  the  clerk  had  entered  '  committitur' 
for  <  remittitur/  and  that  it  should  have  been 

*  Qui  remittitur  Marescallo  Hospitii  domini  re- 

*  gis :'  for  whenever  tliey  remanded  the  pri- 
soner, <  remittitur*  and  not '  conmiitiitur'  siiould 
be  entered.     And  that  mistaking  being  so  rec- 

*  tified  and  understoo(V  he  conceived  it  was  a 
direct  precedent  against  the  Resolution  of  the 
house  of  commons. 

To  this  it  was  answered  by  the  Gentlemen 
of  the  house  of  commons,  That  there  was  no 
doubt,  indeed,  Imt  that  a  mistake  waS  in  the 
eatry  by  the  clerk,  but  that  the  mistaking  was 
quite  ot  another  nature.  The  addition  of  those 
words,  '  hospitii  dom.  ress,'  was  the  mistak- 
ing, iind  the  entry   shouKl  have  been,   *  t^ui 

*  committitur  Marescallo,  &c/  only ;  that  is, 
he  was  committed  to  the  Marshal  of  the  King's 
Bench ;  and  so  indeed  the  force  of  this  prece- 
dent shoald  be  but  just  the  same  with  the  first 
four ;  but  the  icnorance  of  the  clerk  that  en- 
tered it,  knowing  not  how  to  distinguish  be- 
tween tlie  Marshal  of  the  Houshoid  and  the 
Marsiial  of  the  King's  Bench,  was  ttie  cause  of 
the  addition  of  these  words,  *  hospitii  douL  regi&.' 

And  to  confirm  fully  this  kind  of  interpretar 
tion  of  that  precedent,  and  of  the  mistaking  of 
it,  it  was  oDserved  by  the  Gentlemen  of  tlie 
House  of  Commons,  that  there  is  in  the  margin 
of  the  RoU  an  infallible  clioiacter  that  justifies 
so  much.  For  by  the  course  of  that  court, 
whensoever  n  prisoner  is  committed  to  the 
Marshal  of  the  King's  Bench  and  not  remand- 
ed, the  word  Marttcalb  is  written  in  the  margin 
short  by  Marr'  turned  up :  and  that  is  never 
written  there,  but  when  the  meaning  and  sense 
of  the  entry  is,  that  the  prisoner  is  committed 
to  the  orison  of  the  same  court.  Now  in  this 
case  '  MarP '  in  the  margin  is  likewise  written : 
which  mott  clearly  shews  that  the  truth  of  this 
case  was,  that  this  Pa^e  was  committed  to  the 
Marshal  of  the  King's  Bench,  and  nut  remand- 
ed ;  whidi  if  it  had  been,  neither  could  the 
entry  have  been  *  committitur,'  nor  should  the 
raaigin  of  the  ItoU  have  had  '  Marr'  written 
in  it. 

And  thus  they  have  answered  Mr.  Attorney's 
nbjections  touching  this  precedent,  and  con- 
cluded that  now,  besides  the  first  fo^r  of  iiie 
eight,  they  had  another,  and  so  five  to  prove 
that  a  piisooer  committed  '  per  mandatum  do- 
I  mrnt  regis,'  generally  was  bailable  by  the 
jud|{uient  of  the  court.  However,  it  appears 
not  in  Uiese  particulars  that  they  were  bailed  ; 
which  perhaps  they  were  not,  either  because 
they  prayed  it  not,  or  because  they  could  not 
fiuJ  suliicit  nt  bail. 

The  sixth  of  these  Precedents,  being  the 
case  of  Thomas  Caspar,  in  the  8  Jac  Regis  Hot. 
99,  Mr.  Attorney  ohj«»cted  to  it  thus :  That 


Caesar  being  committed  *  per  mandattmi  do- 

<  mini  regis'  to  the  MarshaJsea  of  (he  Hous- 
hoid, was  returned  upon  Habeas  Corpus  to  be 
so  committed,  and  therefore  detained  m  prison, 
and  that  the  entry  is,  '  Qui  committitur  pri- 

*  sonsB  Marescal.  praedict.'  by  which  it  appears 
clearly,  that  he  was  remanded  to  the  same 
prison  from  whence  he  came. 

To  this  the  Gentlemen  of  the  House  of  Com- 
mons gave  this  answer :  Thev  said,  that  tibe 
usual  entry  of  a  *  remittitur,'  when  it  is  to 
shew  that  the  court  by  way  of  judgment,  or 
award  upon  a  resolution,  or  debate,  remands 
the  prisoner,  is,  <  remittitur  quousque  secun- 
'  dum  legem  deliberatus  fuerit :'  but  when 
they  advise,  or  give  way  to  the '  keeper  of  the 
prison  to  amend  his  return,  or  the  like,  then 
the  entry  is  only   <  remittitur'   generally,  or 

*  remittitur  prisons  praedict.'  But  it  was  in- 
deed affirmed  by  Mr.  Keelingi  a  clerk  of  great, 
experience  in  that  court,  that  the  entry  of  a 
'  remittitur*  generally,  or  <  remittitur  pribonas 
'  praedictae,'  wps  indifierentJy  used  for  the  same, 
as  '  remittitur  quousque,'  &c.  Yet  it  was  ex- 
pressly shewed  by  the  gentlemen  of  the  House  of 
-Commons,  that  there  was  sometimes  a  diifcf- 
ence,  nnd  that  so  ic  might  well  be  in  this  case. 
Fur  in  the  last  of  these  eight  precedents,  which 
is  Saltottstairs  Case,  they  observed  that  <  re- 

*  mittitur  prisonas  predicts'  is  often  used  ;  and 
that  it  is  twice  used  only  for  a  remanding,  during 
the  time  that  the  court  gave  leave  to  tlie  War- 
den of  the  Fleet  to  amend  his  return ;  wliich 
shews  plaiuly,  that  though  sometimes  'remit- 
'  tiiur*  generally,  and  *  remittitiu*  quousque,* 
&c.  may  mean  the  same,  yet  sometimes  it  doth 
noL  And  that,  in  this  case  of  Cxsar  it  doth 
not  mean  any  other,  but  only  so  much  as  it 
doth  twice  in  that  of  Saltonstali*s  case,  wag 
proved  also  by  a  Rule  of  the  court,  which  was 
cited  out  of  the  Rule-book  of  the  court  of 
King's  Bench,  by  which  rule  the  court  expressly 
ordered,  that  unless  the  steward  and  marshal 
of  the  Houshoid  did  sufficieutlv  return  the  writ 
of  Habeas  Corpus  for  Caesar,  tnat  he  should  he 
discharged.    The  words  of  the  rule  are,  *  Ni&i 

*  praedicti  Senescailus  et  Marescallus  hospitii 

<  domini  regis  sufflcientur  retumaverint  breve 
'  de  Habeas  Corpus,  Tho.  Caesar  die  Mercurii 
'  proxims  post  quindenam  Sancti  Martini  de 
'  prisona  exonerabitur.''  And  this  was  the  opi- 
nion of  the  court:  which  sliews  that  the  ccurt 
was  so  far  from  remanding  him  upon  the  return, 
that  they  resolved,  that  unless  some  better  re- 
turn were  made,  the  prisoner  should  be  dis- 
charged of  his  first  imprisonment,  though  it  ap- 
peared to  them  out  of  the  body  of  the  return 
(upon  which  they  were  only  to  judge),  that  he 
was  comiuitted  '  per  mandatum  domini  regis' 
only.  And  the  rule  not  only  shews  the  opinion 
of  the  court  then  to  have  been  agreeable  with 

I  the  Resolution  of  the  house  of  commons,  but 
!  also  proves  that  *  Remittitur  ;*  generally,  or 
j  *  Remhtitur'pri!>on8e  praedictse,'  doth  not  al- 
ways imply  a  remauding  upon  judgment  or  de- 
I  battt.  And  this  answer  was  given  to  this  of 
Cesar's  Case,  that  is  the  sixth  of  this  nimiber. 
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tb«  jcTenth  is  the  CtAt  of  Jamet  D^m^tffas. 
It  vrtLi  1«  Jac.  R6t,  153.  Mi^.  Attorney  object- 
ed tbiit  this  Demetntis  and  dirers  othen  being 
hfeii^tts,  wcfe  comxnkted  *  pettcnjtWium  domiiti 
.  *  re^iV  to  the  Marsbnl^ea  of  (he  Hotnihoid,  and 
Cliat  opon  the  coifimitment  so  generafly  r^tarn- 
^,  they  were  remanded,  and  that  the  entry 
was  '  immediate  remxttitor  prsfatto  marescallo 

*  pf«dicti  hospitii;'  where  he  observed,  thrtt  *  hn- 
oiediat^' shews  that  the  Judges  of  that  time  were 
iOr  resolved  of  this  question,  that  they  rem^inded 
them  presently,  asfnen  th&t  wetf  knew  wtmt  the 
low  was  herein. 

Hereunto  (he  Oentlemen  of  the  Honse  of 
Commons  gave  these  Answers..  1.  That  the 
Remittitur  in  fhrs  case  is  but  at  the  other  in 
Casar's,  and  so  proves  nothing  against  (hem. 
2.  That  '  mmiediar^  being  tMed  to  it^  shews 
plainly  that  it  was  done  without  debate,  or  any 
Afguttient  or  consideration  had  of  it,  uhich 
makes  the  authority  of  the  precedents  to  be  of 
no  force  in  point  of  law ;  for  judgments  and 
swards  given  upon  deliberation-  only  and  de- 
bater are  proofe  and  ai^afnents  of  weight,  and 
not  any  sudden  act  of  tlie  court  without 
debate  or  dehberation.  And  the  entry  of  *  ira- 
nediat^  b^ng  proposed  by  Mr.  Keeling,  it  was 
confirmed  by  hmi,  that  by  that  entry  it  appears 
by  this  course,  that  the  remanding  of  him  was 
tnt  setf-same  day  he  was  brought,  which,  as  it 
was  said  by  the  Gentlemen  of  the  Honse  of 
Commons,  might  be  at  the  lising  of  the  court, 
or  upon  advisement,  and  the  like.  And  this  an- 
swer was  given  to  this  precedent  of  the  brewers. 

The  last  of  the  eight,  to  which  Mr.  Attor- 
ney objected,  u  Saltonsrall's  Case,  in  the  Id 
*Jac.  regis.  He  was  committed  *  per  manda- 
'  turn  dominorum  regis  de  privato  concilio :'  and 
being  returned  by  the  Warden  of  the  Fleet  to 
be  so,  '  Remittitur  prisons  prsbdictx  ;*  and  in 
the  13  Jac.  in  the  same  case  there  is  '  remit- 
titur' generally  in  the  roll.  And  these  two 
ma^e  but  one  case,  and  are  ns  one  precedent. 

To  tliis  the  Gentlemen  of  the  House  of  Com- 
mons answered.  That  it  is  true,  the  Rolls  have 
such  entries  of  '  remittitur'  in  them  generally, 
but  that  proves  nothing,  upon  the  reason  before 
used  by  them  iu  Caesars  case:  But  also  Sahon- 
stall  was  committed  for  another  cause  besides 

*  per  maudatum  dom.  regis,'  a  contempt  apaiUst 
an  ordec  in  the  chancery,  and  that  was  m  the 
return  also.  And  besides  the  court,  as  it  ap- 
pears in  the  record,  gave  several  da^  to  the 
Warden  of  the  Fleet  to  amend  his  return, 
which  they  would  not  have  done,  if  they  had 
conceived  it  sufficient,  for  that  which  is  suffici- 
ent needs  not  amendment. 

To  this  Mr.  Attorney  replied.  That  they  gave 
him  a  dfty  to  amend  nis  return,  in  respect  ,of 
that  part  of  it  which  concerns  tlie  order  in 
Chancery,  and  not  in  res(>ect  of  that  w^hich  was 

*  per  mandatum  dom.  regis.'  But  the  Gentle- 
men of  the  House  of  Commons  answered,  That 
that  appeared  not  any  where,  nor  indeed  is  it 
likely  at  all,  nor  can  be  reasonably  so  under- 

'  stood  :    because  if  the   other   return    *  per 

*  mftndatum  dom.  regis*  had  been  sufficient  by 


itself,  thed  doubtless  they  would  bhve  remanded 
him  upon  that  alune;  for  then  they  needed  not 
at  all  to  have  stood  uoon  the  other  pare  of  the 
retnm  in  this  case,  so  ihat  out  of  the  Record 
itself  it  appears  fully,  that  the  court  conceived 
the  return  to  be  insufficient.       > 

So  the  Gerttl.men  of  tiie  House  of  Commons 
concluded,  that  they  had  a  great  number  of 
Precedents  besides  divers  acts  of  parliament, 
rmd  Reasons  of  Common  Law,  agreeable  to 
their  Resolution  ;  and  that  there  wm  not  one 
precedent  at  all  that  made  against  them,  but 
mdeed,  that  almost  all  that  were  brought,  as . 
well  against  them  as  for  them,  if  rightly  under- 
stood, ntade  fully  for  the  mamtenance  of  their 
Resolution:  and  that  there  was  not  One' exam- 
ple or  precedent  of  a  RrmittitUr  in  any  kind 
upon  the  poiin;  before  that  of  Cftsar*s  case, 
which  is  before  cleared  with  tiie  rest,  and  is 
bnt  of  late  thne,  and  of  no  moment  against  the 
Resolution  of  the  H<»use  of  Commons. 

And  thus,  for  so  much  as  cont^erned  tlie  Pre- 
cedents of  Record,  the*  (irst  day  of  the  Confer- 
ence desired  by  the  brds  ended. 

The  next  day,  they  desired  another  Confer- 
ence with  the  House  ofConimoos,  at  which  it 
pleased  the  Committee  of  both  hooses  to  hear 
Mr.  Attorney  again  make  what  Objections  he 
could  against  other  parts  of  the  Argotnent 
formerly  delivered  from  the  House  of  Com- 
mons. He  then  objectrd  against  the  Acts 
of  Parliatnent,  and  against  the  Reasons  of 
Law,  and  his  objections  to  those  parts  were 
answered,  as  it  appears  by  the  Answers  by  or- 
der giten  into  the  Honse  of  Commons  by  the 
gentlemen  that  made  tbem.  {Vide  postea.) 
He  objected  also  upon  the  second  day  against 
the  second  kind  of  Precedents,  which  are  Reso- 
lutions of  Judges  in  former  times,  and  not  of 
record,  and  brought  also  some  other  testimo- 
nies of  the  opinions  of  Judges  in  former  times, 
touching  this  point. 

First,  for  that  Resolution  of  all  the  Judges  of 
England  in  S4  Eliz.  mentioned  and  rend  ai  the 
Arguments  at  the  first  Conference,  he  said, 
That  it  ^as  directly  against  the  Resolution  of 
the  House  of  Commons,  and  ob^ierved  the  words 
of  it  in  one  place  to  be,  that  persons  so  com- 
mitted by  the  king,  or  by  the  council,  may  ilot 
be  deKvered  by  any  of  the  courts,  Stc.  And  in 
another,  that  if  the  cause  were  expressed,  ei- 
ther in  general  or  in. specialty,  it  was  sufficient; 
and  he  said  that  the  expressing  of  a  cause  in 
generality  was  to  shew  the  king  or  the  council's 
command:  and  to  this  purpose,  he  read  the 
whole  words  of  that  Resolution  of  the  Judges. 
Then  he  objected  abo,  that  in  the  Report  of 
one  Rosweirs  Case  in  the  KtngVbencb,  in  13 
Jac.  he  found  that  the  oninion  of  the  Judges 
of  that  aourt  (sir  Edward  Cfoke  being  then  Chief 
Judge  and  one  of  them)  was,  that  a  prisoner 
behig  committed  *  per  mandatuni  dom.  regis,* 
or<  privati  concilii,'  without  cause  shewed,  and 
so  returned,  could  not  be  bailed  because  it 
might  be  matter  of  st«rte,  or  <  Arcana  imperii,' 
for  which  he  stood  committed.    And  to  this* 
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•bo  he  addedy  an  opinioii  be  found  in  a  Joomal 
in  tiie  HcMise  of  ComiDOos  of  13  Jac.  wherein 
•tr  Edward  Coke  speaking  to  a  Bill  preferred 
for  the  explanation  of  Magna  Cbarta  touchinic 
imprisonment^  said  in  the  safne  house,  That 
one  so  oommitted  could  not  be  inlargcd  by  the 
Uwy  because  it  mig^ht  be  matter  or  state  for 
which  ht  was  committed.  And  amongst  these 
objections  of  the  other  nature  also,  he  spake  of 
the  ooofldenoe  chat  was  shewed  in  behalf  of  the 
House  of  Commons :  and  he  said,  it  was  not 
oonfideoGO  on  either  part  could  add  any  thing 
to  the  dettnaination  of  the  question  :  but  if  it 
coeldy  that  he  had  as  much  reason  of  con6dence 
ht  the  other  side  against  the  Resolution  of  the 
Hooie  of  Commons,  grounding  himself  upon 
the  force  of  his  olyections,  which,  as  be  con- 
ceivedy  had  so  weakened  the  arguments  of  the 
House  of  Commons. 

To  this  a  reply  was  made;  and  first  it  was 
said  to  the  lords  en  the  behalf  of  the  House  of 
CommoDs,  That  notwithstanding  any  thing  yet 
abjected,  they  were  upon  clear  reason  still  con- 
fident of  the  troth  of  their  first  Resolution, 
grounded  upon  so  just  examination^  and  deli- 
beration taken  by  them.  And  it  was  observed 
to  the  lords  also,  that  their  confidence  herein 
was  of  another  natare,  and  of  greater  weight, 
than  any  confidence  that  could  be  eipressed 
by  Mr.  Attorney,  or  whomsoever  else  being  of 
ha  majesty's  counsel  leartied. 

To  which  purpose  the  lords  were  desired  to 
take  into  their  memories  the  difference  between 
the  present  qualities  of  the  Gentlemen  that 
•pake  in  behalf  of  the  House  ot  Commons,  and 
of  the  King's  learned  Counsel  in  their  speaking 
there,  howsoever  accidentally  they  were  boih 
men  of  the  same  professieo :  for  the  King's 
Counsel  spake  as  counsel  perpetually  retained 
by  fee,  and  if  they  made  glosses  or  what  advan- 
tageous interpretation  soever  for  their  own 
part,  ihoy  did  bat  what  belonged  to  their  place 
and  quality,  as  Mr.  Attome)f  had  done.  But 
the  Gentlemen  that  spake  in  behalf  of  the 
House  of  Commons,  came  there,  bound  on  the 
oae  side  by  the  trust  reposed  in  them  by  their 
coQotry  that  sent  them,  and  on  the  other  side 
by  an  oath  taken  by  every  of  them  before  he 
sit  in  the  house,  to  maintain  and  defend  the 
Rights  and  Prerogatives  of  the  Crown :  so  that 
even  in  the  point  of  confidence  alone,  those  of 
chem  that  speak  as  retained  counsel  by  perpe- 
toal  fee,  and  those  that  by  their  place  bemg 
admitted  to  speak,  are  bound  to  utter  nothing 
but  truth,  both  by  such  a  trust  and  such  an 
eath,  were  no  way  to  be  so  compared  or  coun- 
terpoised, as  if  the  one  were  of  no  more 
weight  than  the  other. 

And  then  the  Objections  before  mentioned 
were  also  answered. 

For  that  f>f  the  Resolution  of  all  the  Judges 
of  England  in  S4  £liz.  it  was  shewed,  that 
plainly  it  agreed  with  the  Resolution  of  the 
House  of  O>mmoas:  for  although  indeed  it 
might  have  been  expressed  with  more  perspi- 
cuity, yet  the  words  of  it,  as  they  art,  suflF.ciently 
•hew  the  meaning  of  it  to  be  ao  otherwise. 

VOL,  in. 


To  that  purpose,  besides  the  words  of  tlie  whole 
frame  or  tlus  Resolution  of  che  Judi^es,  as  it  is 
in  the  copy  transcribed  out  of  the  L.  C.  Jus- 
tice Anderson's  Book,  written  in  his  own  hand, 
which  book  was  here  offered  to  be  shewed  in 
the  behalf  of  the  house  of  commons;  it  was  ob- 
served, that  the  words  of  the  first  part  of  it 
shew  plainly,  that  all  the  Judges  ot  England 
then  resolved,  that  the  prisoners  spoken  of  in 
the  first  part  of  theif  Resolution  were  only 
prisoners  committed  with  cause  shewed;  for 
they  only  say  they  might  not  be  delivered  b^ 
any  court  without  due  trial  by  law,  and  judg- 
ment of  acquittal  had;  which  shews  plain^ 
they  meant  that  by  trial  and  acquittal  they 
might  be  delivered.  -  But  it  is  clear  that  no  trial 
or  acquittal  con  be  bad,  where  there  is  not 
some  cause  lai4  to  their  charge,  for  which  they 
ought  to  stand  committed.  Therefore  in  that 
part  of  the  Resolution  such  prisoners  are  only 
meant  as  are  committed  with  cause  shewed, 
which  also  the  Judges  in  that  Resolution  ex- 
pressly thought  necessary,  as  appears  in  the 
second  part  of  their  Resolution,  wherein  thej 
have  these  words :  '  If  upon  the  return  of  their 

*  Halieas  Corpus,  the  cause  of  their  commit- 
'  ment  be  certified  to  the  Judges,  as  it  ought  to 
*■  be,  kc*  By  which  words  they  shew  plainly, 
that  every  return  of  a  commitment  is  insuffi- 
cient that  hath  not  a  cause  sliewed  of  it.  And 
to  that  which  Mr.  Attorney  said^  as  if  the  cause 
were  sufficiently  expressed  in  generality,  if  the 
Ling's  command  or  the  council's  were  expressed  . 
in  it,  as  if  that  were  meant  in  the  resolution  for 
a  sufiicient  general  cause;  it  was  answered. 
That  it  was  never  heard  of  in  law,  that  the 
power  or  person  that  committed  the  prisoner 
was  understood  for  the  '  causa  captionis*  or 

*  causa  detentionis,'  biit  only  the  reason  why 
that  power  or  person  conunitted  the  prisoner. 
As  also  in  common  speech,if  any  man  ask  why 
or  for  wliat  cause  a  man  stands  committed,  the 
answer  is  not,  that  such  a  one  committed  him, 
but  hiis  offence  or  some  other  cause  is  under- 
stood in  the  question,  and  is  to  be  shewed  iti 
the  answer.  Bat  to  say  that  such  a  one  com- 
mitted the  prisoner,  is  an  answer  only  to  the 
question,  who  committed  lurn  f  and  not  why^ 
or  for  what  cause  he  stands  so  committed  ? 

Then  for  that  of  the  copy  of  the  Report,  in 
13  Jac.  shewed  forth  by  Mr.  Attorney,  it  was 
answered  by  the  Gentlemen  of  the  House  of 
Commons,  That  the  report  itself  which  had 
been  before  seen,  and  perused  among  many 
other  things  at  a  committee  made  by  the  house, 
was  ef  sli«;ht  or  no  authoritv,  for  that  it  was 
taken  by  one,  who  was  at  that  time  a  young 
student,  and  as  a  reporter  in  the  King's  Bencb^ 
and  there  was  not  any  other  repurt  to  be  found 
that  agreed  with  it.  Secondly,  Although  the 
reports  of  younp  students,  when  they  take  the 
words  of  Judges  as  they  fnlt  from  their  mouths 
at  the  Bench,  and  in  the  same  person  and  form 
as  tliey  have  spoken,  may  be  of  good  credit  ; 
yet  in  this  case  there  was  not  one  word  so  re- 
ported: but  in  truth'  there  being  three  cases  at 
a  time  in  the  King^s-Bench,  one  RoswclFsca^ 
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they  were  as  their  records.  But  for  any  parti- 
cuiar  man's  opinion,  noted  in  any  »f  theni,  it 
was  so  far  from  being  of  any  authority  wiih 
them,  that  in  truth  no  particular  opinion  is  at 
all  to  be  entered  io  them,  and  that  their  clerk 
otfend^,  whenever  he  doth  to  the  contrary. 
And,  to  conclude,  no  such  opinion  whatsoever 
can  be  sufficient  to  weaken  the  clear  Uw  com* 
prehendcd  in  these  resolutions  of  the  boast  of 
commons,  grounded  upon  so  many  acts  of  par- 
liament, so  mu'ch  reason  of-  the  commou-lawy 
and  so  many  precedents  of  record,  and  the  re- 
solution of  all  the  judges  of  £ngiand ;  and 
against  which  not  one  law,  written  or  unwritten, 
nut  one  precedent,  not  one  reason  hath  been 
brought,  that  makes  any  thing  to  the  contrary. 

And  thus  ended  the  next  day  of  the  Confer- 
ence desired  by  the  lords,  and  had  by  a  Com- 
mittee of  both  houses. 

Seijeant  Ashley's  Argument,  seconding  Mr. 
Attorney,  in  the  behalf  of  his  Majesty. 

I  hope  it  will  be  neither  offensive  nor  tedious 
to  your  iordsliips,  if  I  said  somewhat  to  second 
Mr.  Attorney :  which  I  the  rather  desire,  be- 
cause yesterday  it  was  taken  by  the  Gentlemen, 
and  ai^ued  /m  the  behalf  of  the  Commons, 
that  the  cause  was  as  good  as  gained  by  them, 
and  yielded  by  ns,  in  rhat  we  acknowledged 
the  statute  of  Magna  Charta,  and  the  ottier 
sub&equent  Statutes,  to  be  yet  in  force :  for  on 
tUkt  th6y  enforced  this  general  conclusion  ; 
<  That  therefore  no  man  could  be  committed, 
'  or  imprisoned^  but  by  due .  process,  present- 
'  ment  or  indictment/  Which  we  say  is  a 
JVcm  se^ui^vr  upon  such  our  acknowledgment; 
for  then  it  would  follow  by  necessary  conse- 
quence, that  no  imprisonment  could  be  justi- 
fied but  by  process  of  law,  winch  we  utterly 
deny.  For  m  the  cause  of  tlic  Constable  cited 
by  Mr.  Attorney,  it  is  moat  clear,  that  by  the 
ancient  la.w  of  the  land  a  constable  might  rr 
officio,  without  any  warrant,  arrest,,and« restrain 
a  man  to  prevent  an  affray,  or  to  suppress  ir. 
And  so  is  the  authority  38  f  len.  8,  Brook's  Ab- 
stract. So  may  he«  after  the  affray,  apprehend 
and  commit  to  prison  the  person  that  haib 
wounded  a  man  that  is  in  peril  of  death,  and 
that  without  warrant  or  process ;  as  it  is  in  38 
£.  3,  fol.  a. 

Also  any  roan  that  is  no  Officer  may  appre- 
hend a  felon  without  writ,  or  warrant,  or -pursue 
him  as  a  wolf,  and  as  a  common  enemy  to  the 
Commonwealth,  as^  the  Book  is  14  Hen.  3^ 
fol.  16.  So  mi^it  any  one  arrest^  a  nights 
walker,  because  it  is  for  the  common  profit,  as 
the  reason  is  given  4  Hen.  7,  fol.  7. 

In  hke  manner  the  Judges  in  these  several 
Courts  may  commit  a  man,  either  for  contempt 
or  misdemeanor,  without  either  process  or  war- 
rant, other  than  <  Take  him  Sheriff,'  or  *  Take 
him  Marshal,  or  Warden  of  the  Fleet.'  And 
the  adversaries  will  not  deny,- but  if  the  king 
will  ttlledge  cause,  he  may  commit  a  man  '  per 
*■  mandatum'  as  the  Judges  do,  without  process 
or  warrant. — And  various  are  the  cases  ilmfc 
may  be  instanced,  wherein  theie  may  bo  » 


Allen's,  and  Saltonstail's  caso»  every  of  which 
had  something  4)f  like  nature  in  it,  the  student 
having  been  present  in  the  court,  made  up  the 
frame  of  one  report  or  case  out  of  all  three  in 
his  own  words,  and  so  put  it  into  his  Book  :  so 
that  there  is  not  a  word  in  the  report,  but  it  is 
Earned  according  to  the  student's  lancy,  as  it  is 
written ;  and  nothing  is  expressed  in  it,  as  it 

^  came  from  the  mouth  of  the  Judges,  otherwise 

'  than  tiift  fancy  directed  4.im. 

Thirdly,  1  here  are  in  the  report  plain*  fals- 
iioods  of  matter  of  fact,  which  are  to  be  attri- 
buted either  to  the  .^idges  or  to  the  reporter. 
It  iH  most  likely  by  all  reason,  chat  they  pro- 
ceeded from  the  Reporter's  fault;  liowsoever, 
thettc  matters  of  falshood  shew  sufficiently  that 
the  credit  of  the  rest  is  of  light  value.  It  is 
fiuid  in  the  report,  that  Ilarecourt  being  com- 
mitted byithe  council,  was  bailed,- in  40  £liz. 
upon  a  privy -sea  I  or  a  letter,  whereas  in  truth 
there  is  no  such  tiling.  And  it  is  said  there, 
that  kind  of  letters  are  filed  in  the  crown-office, 
whereas  in  truth  there  wus  not  any  such  kind 
of  letters  filed  there  in  any  case  whatsoever. 
That  Re»oliition  of  the  Jodges  in  £f4  £liz.  is 
mis-cited  there,  aud  made  in  36  Kli^.  And  it 
is  said  there,  that  b}'  that  Resolution,  a  prisoner 
returned  to  be  committed  by  the  cumroand  of 
the  king,  mi|>ht  not  at  all  be  delivered  by  the 
court ;  whereas  no  such  thing  is  comprehended 
in  that  Resolution. 

But  that  which  is  of  most  moment  is,  that 
howsoever  il»e  truih  of  the  report,  were,  yet 
-  the  opinion  of  the  Judges  bein^;  sudden,  and 
without  any  debate  had  of  the  case,  is  of  liti>ht 
moH.ent:  for,  in  difficult  points  especially,  the 
mi'St  grave  and  learned  men  living  may  on  the 
.  sudden  let  fiill  (and  tliat  without  any  disparage- 
•  ment  to  theui)  such  opinions  as  thoy  may  welli 
mid  ought  to  change  upon  further  inquiry,  exa- 
mination, and  full  debate  had  before  them^  and 
mature  deliberation  taken  by  them.  Now 
plainly  in  that  of  13  Jac.  there  is  not  so  much 
as  a  pretence  of  any  debate  at  the  bar  or 
benrh.  All  that  is  rept)rted  to  have  been,  is 
reported  as  spoken  ot  the  sudden.  And  can 
.  any  man  take  such  a  sudden  opinion' to  be  of 
value  against  solemn  debates  and  mature  deli- 
berations since  had  of  the  point  ?  And  indeed 
this  great  point,  and  ail  circumstances  belong- 
ing to  it,  have  within  this  half  year,  been  so 
fully  examined  and  searched  into,  that  it  may 
well  be  affinned,  that  the  most  learned  man 
whati'oever  that  hath  now  considered  of  ir,  haih 
within  tlint  time,  or  might  have,  learned  mure 
reason  of  satisfaction  in  it,  than  ever  before  he 
met  uiih.  Therefore  the  sudden  opinion  of 
the  Jcrlges  to  the  contrary  is  of  no  value  here, 
which  also  is  to  be  said  of  that  opinion  obvi- 
ously delivered  in  the  commons  house  in  18 
Jac.  as  Mr.  Attorney  objected  out  of  the  Jour- 
nal of  tlie  liouse.  But  besides,  neither  was  tlie 
truth  of  that  report  of  that  opinion  in  the 
Journal  any  way  acknowledged;  fi>r  it  was  said 
in  behujf  of  the  house  of  commons,  that  their 
Journals  were  for  matters  of  Orrlers  and  Reso- 
lutions of  the  house  of  such  authority,  as  tliat 


149] 


STATE  TKIALS,  3  Cuaklbs  L   ] 028.— /i&<f  lAberty  qfthe  StAjcct,.        [  150 


lawful  cammitment  without  process.  Where- 
fore I  do  pobiiively  and  with  confidence  affirm, 
that  if  the  imprisonnient  be  lawful,  wliether  it 
be  by  process,  or  without  process,  it  is  not  pro- 
liibited  by  the  law. 

Which  being  granted,  then  the  question  will 
aptly  be  made,  Whether  the  King  or  Council 
nay  commit  to  prison  *  per  leieem  terrc/  were 
only  that  a^  part  of  the  municipal  law  of  this 
reaJm,  which  we  call  the  Common-Law  ?  For 
there  are  also  di^'ers  jurisdictions  in  this  kin^ 
dom,  which  are  also  reckoned  the  law  of  the 
land. 

As  in  Cawdry'i  Case  in  Coke's  5th  report, 
foL  1.  the  first  ecdeaiastical  law  is  held  the 
law  of  the  land,  to  punish  blasphemies,  schisms, 
heresies,  simony,  incest,  and  the  like,  for  a  good 
reason  there  rendered,  viz.  That  otherwise  the 
kin^  should  not  have  power  to  do  justice  to  his 
sufcyects  in  all  cases,  nor  to  punish  all  crimes 
within  his  kingdom.     ^ 

The  Admiral's  jurisdiction  is  also  les  terra, 
or  things  done  upon  the  sea :  but  if  they  ex- 
ceed iMir  jurisdiction,  a  prohibition  is  awarded 
upon  the  Statute  ofnuilui  Hbtr  hotno;  by  which 
appears  that  the  statute  is  in  force,  as  we  have 
acknowledged. 

The  Martial  Law  likewise,  though,  not  to  be 
exercised  in  times  of  peace,  ulien  recourse 
may  be  had  to  the  king's  courts,  yet  in  times 
of  invasion,  or  other  times  of  hostility,  when 
an  army-royal  is  in  the.  field,  and  offences  are 
committed,'  which  require  speedy  reformation, 
and  cannot  expect  the  solemnity  of  legal  Trials ; 
then  such  imprisonment,  execution,  or  other 
justice  done  by  the  law-martial  is  warrantable, 
for  it  is  then  the  law  of  the  land,  and  is  jui 
gentium  I  which  ever  serres  for  a  supply  in  the 
defect  <jf(  the  common  law,  when  ordinary  pro- 
ceeding cannot  be  had. 

And  80  it  is  also  in  .the  case  of  the  Lnw  of 
the  Merchant,  which  is  mentioned  13  £dw.  4, 
iol,  9,c  10,  where  a  MercliantrStninger  was 
wronged  in  his  goods,  which  he.  had  committed 
to  a  carrier  to  convey  to  Southampton,  and 
the  carrier  imbezzled  some  of  the  goods:  fur 
remedy  whereof  the  Merchant  sued  before  the 
conned  in  the  Stai^hamber  for  redress.  It  is 
there  said  thus :  Merchantrstran^rs  have  by 
the  king  safe^conduct  for  commg  into  this 
realm;  therefore  they  shall,  not  be  compelled 
to  attend  the  ordinary  trial  of  the  common 
law,  but,  for  expedition,  shall  sue  before  the 
king's  council,  or  in  Chancery,  '  de  die  in  diem 
'  et  de  horft  in  boram ;'  where  the  case  shall  be 
determined  by  the  law  of  merchants. 

in  the  like  manner  it  is  in  the  Law  of  State ; 
when  the  necessity  of  state  requires  it,  they  do 
and  may  proceed  to  natural  equity ;  as  io  those 
odier  cases  where  the  law  of  the  land  provides 
not,  there  the  proceeding  may  be  bytlie  law  of 
natural  equity:  and  infinite  are  theoccurrenqfs 
of  state,  unto  wliich  the  common  law  extends 
not.  And  if  these  proceedings  of  state  should 
not  also  be  accounted  the  law  of  the  land,  then 
we  do  fall  into  the  same  inconveniency  men» 
tiontd  in  Cawdry*s  sut,  that  the  king  should 


not  be  able  to  do  justice  in  all  cases  within  bit ' 
own  dominions. 

If  (hen  the  king  nor  his  council  may  not  com'' 
mit,  it  must  needs  follow,  that  either  the  king^ 
mast  have  no  council  of  state,  or  having  such  a 
councd,  they  must  have  no  power  to  make  or- 
ders, or  acts*  of  state ;  or  if  they  may,  they  must- 
he  without  means  to  compel  obedience  to  those 
acts :  and  so  we  sliall  allow  them  jurisdiction, 
but  not  compel  obedience  to  those  acts  >  but 
not  correction,  which  will  be  tlien  as  fniitless  at 
the  command.  '  l^rustra  potentia  quie  non- 
'  quam  redieitur  in  statuturo.'  Whereas  the 
very  act  of  Westminster  the  first,  shevi^s 
plamly  that  the  kins  may  commit^  and  tha( 
his  commitment  is  lawfo'l,  or  else  that  act 
would  never  have  declared  a  man  to  be  irre- 
pleviable wlien  he  is  committed  by  the  com- 
mand of  tiie  king,  if  the  law-makers  had  con- 
ceived that  his  commitment  had  been  uitlawfut. 
And  Divine  Truth  informs  us,  that  the  kings 
'have  their  power  from  God,  the'  Psalmiat  call- 
ing them  *  the  children  of  the  Most  High/ 
which  is  in  a  more  special  manner  understood 
than  of  other  men  :  for  nil  ihe  sons  of  Adam 
are  by  election  the  sons  of  God,  and  all  the  sons 
of  Abraham  by  recreation,  or  regeneration,  tha 
diildrrn  of  the  Most  Hi^h,  in  respect  of  the 
power  wliich  is  committed  unto  them ;  who  liath 
also  furnished  them  with  ornaments  and  anna 
fit  for  the  exercising  of  that  power,  and  hath 
given  them  sceptres,  swords,  and  crownsf  scep- 
tres to  institute,  and  swords  to  execute  lans  ; 
and  crowns  as  ensigns  of  that  power  and  dig- 
nity, with  which  they  are  invested.  Shall  wa 
then  conceive  that  our. king  hath  so  far  trans- 
mitted the  power  of  his  sword  to  inferior  ma- 
gistrates, that  he  hath  not  reserxed  so  much 
supreme  power  as  to  commit  an  otfender  to 
pnson?  10  Hen.  6,  fol.  7,  it  appears  tliat  a 
steward  of  a  court  leet  may  commit  a  man  to 
prison,  and  shall  not  the  kin^,  from  whom  all* 
inferiiir  power  is  deduced,  have  power  to  com- 
mit ?  We  call  him  the  Fountain  of  Justice,  yet 
when  these  streams  and  rivulets,  winch  >fioW 
from  that  fountain,  ctune  fresh  and  full,  we- 
would  so  far  exhaust  that  fountain,  as  to  leave 
it  dry.  But  they  that  will  admit  liim«  so  much' 
power,  do  require  the  expression  of  the  cause  ; 
I  demand  whether  they  will  have  a  general 
cause  alledged,  or  a  special?  If  general,  as  they 
liave  instances  for  treason,  felouy,  or  for  con- 
tempt, (lor  to  leave  fencing,and  to  speak  plainly 
as  they  intend  it)  viz.  If  loan  of  money  bhould 
be  required  and  refused,  and  thereupon  a  com-, 
mitment  ensue,  and  the  cause  signified  to  he  for 
contempt,  this  being  unequal  inconvenienca 
from  yielding,  the  remedy  is  sought;  in  ihe  next 
parliament  would  be  required  flie  expression  of 
the  particular  cause  of  the  commitment.  Tlien 
how  unfit  would  it  be  for^king  or  council  in  cases 
to  express  the  particular  cause,  it  is  easily  to  be 
adjuoged,  when  tiiere  is  no  state,  or  policy  of 
government,  whether  it  be  monarchiciil,  or  of 
any  otlier  frame,  whicii  have  not  some  secrets  of 
state,  not  eommunicabie  to  vulgar  understand^ 
ing» 
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I  will  iostance  but  one  ;  if  a  king  employ  an 
ambassador  to  a  foreign  country  or  btate^  fvith 
instructions  for  his  ne^ociation,  and  he  puraoe 
not  ills  instructions,  whereby  dijliooour  and 
damage  may  en^ue  to  the  kiogdoiii,  is  not  this 
eommittable  ?  A^id  yet  the  particular  of  his  in- 
stracciun,  and  the  manner  of  his  miscarrying^  is 
not  fit  to  be  declared  to  his  keeper,  or  by  him 
to  be  certified  to  the  Judges,  where  it  is  to  be 
opcntid  and  debated  in  the  presence  of  a  great 
audience. 

I  therefore  conclude,  for  offences  against  the 
State,  in  case  of  State  Government,  the  king 
and  his  council  have  lawful  power  to  punish  by 
imprisonment,  without  shewing  particular  cause, 
where  it  may  tend  to  the  disclosing  of  State  Go- 
vernment, 1 1  is  well  known  to  many  that  know 
me,  how  much  I  have  laboured  in  this  law  of 
the  subjects  liberty  very  many  years  before  I 
was  in  the  king's  service,  and  had  no  cause  then 
(o  speak,  but  to  speak  ex  animo;  yet  did  I  then 
maintain  and  publish  the  same  opinion  which 
now  I  have  declared  concerning  the  king's  su- 
preme power  in  matters  of  state,  and  therefore 
cannot  justly  be  censured  to  speak  at  this  pre- 
sent only  to  merit  of  my  master.  But  if  I  may 
freely  speak  my  own  understanding,  I  conceive 
it  to  be  a  question  too  high  to  be  determitved  by 
any  legal  direction ;  for  it  must  needs  be  an 
bard  case  of  contention,  wlien  the  conqueror 
mubt  sit  down  with  irreparable  losses,  as  in  this 
case.  If  the  subject  prevails,  he  gains  liberty, 
but  loseth  the  benefit  of  that  State  Govern- 
ment, by  which  a  "monarchy  may  soon  become 
am  anarchy ;  or  if  the  State  prevails,  it  gains 
absolute  sovereignty,  bat  loseth  subjects :  not 
their  subjection,  for  obedience  %Te  must  yield, 
though  nothing  be  left  us  but  prayers  and  tears, 
but  yet  loseth  the  best  part  of  them,  whicb  is 
tlicir  affections,  whereby  sovereignty  is  esub- 
lished,  and  the  crown  firmly  fixt  on  liis  royal 
bead.  Between  two  such- extremes  there  is  no 
way  to  moderate,  but  to  find  a  medium  for  the 
accommodation  of  the  difference ;  which  is  not 
for  me  to  prescribe,  but  only  to  move  your  lord- 
ships, to  whom  I  submit. 
-  After  Mr.  Serjeant's  speech  ended,  my  Lord 
President  said  thus  to  the  Gentlemen  of  the 
House  of  Commons ;  '  That  though  at  this  free 

*  conference,  liberty  was  given  by  the  Lords  to 

*  the  king's  counsel  to  speak  what  they  thought 
'  fit  for  his  majesty,  yet  Mr,  Serjeant  Jshiey 
'  had  no  avihorUif^  or  direction  from  tfiem  to 
*'  speak  in  th»it  manner  he  had  done.*  And  be 
was  committed  into  custody,  and  afterwards, 
bring  sorry  for  any  has^  expression  he  might 
have  used,  was  discharged. 

The  Objections  of  the  King's  Counsel,  with 
the  Answers  made  thereunto,  at  the  two 
Confert  nces  touching  tiie  same  matter. 

It  was  agreed  by  the  Attorney-General,  sir 
Bx>bert  Heath,  that  the  seven  Statutes  urged 
by  tlie  Commons  were  in  force,  and  that  Maena 
Charta  did  extend  most  properly  to  the  king. 
But  he  said,  1.  That  some  of  them  are  in  ge- 
aeral  words,  and  therefore  conclude  nothing. 


but  are  to  be  expounded  by  the  precedents; 
and  others  that  be  more  particular,  are  applivd 
to  the  suggestions  of  subjects,  and  not  to  the 
king's  command  siropW  of  itself.  Hereuoto  it 
was  answered.  That  the  Statutes  were  as  di« 
rect  as  could  be,  which  appearetb  by  the  read- 
ing of  them ;  and  that  though  some  of  them 
speak  of  suggestions  of  the  subjects,  yet  othen 
do  not :  atiid  tliey  that  do,  are  as  effectual,  for 
that  they  are  in  equal  reason,  a  commitment 
by  the  command  of  the  king,  being  of  as  great 
force,  when  itmoveth  by  a  suggestion  from  a 
subject,  as  when  the  king  taketh  notice  of  it 
bimsalf ;  the  rather  for  that  king»  seldom  inter- 
meddle with  matters  of  this  nature,  but  by  ia* 
formation  from  some  of  their  people. 

2.  Mr.  Attorney  objected,  that  *  per  legem 
'  terne '  in  Magna  Charta,  (which  is  the  foun- 
dation of  this  question)  cannot  b«  understood 
for  process  of  the  law  and  origiiial  writs ;  for 
that  in  all  criminal  proceedings  no  original 
writ  is  used  ai  all ;  but  every  constable  either 
for  felony  or  breach  of  the  peace,  or  to  preitnt 
the  breach  of  the  peace,  majr  conmait  without 

Eocesa  or  original  writ,  and  it  were  hard  the 
ng  should  not  hare  the  power  of  a  constable. 
And  the  statute  cited  by  the  commons,  makes 
process  of  the  law  and  writ  original,  to  be  all 
one. 

The  answer  of  the  Commons  to  this  objec« 
tion  was,  that  they  do  not  intend  original  writs 
only  by.  law  of  the  land,  but  all  other  legal  pro- 
cess, which  comprehends  tlie  whole  proceed- 
ings of  law  upon  cause,  other  than  trial  by 
jury.  Judicium  parium,  unto  which  it  is  oppos* 
ed.  Thus  much  is  imported  ex  vi  termini  oat 
of  tlie  word  proceaa;  and  by  the  true  accepts^ 
tion  thereof  in  the  itatutes  that  have  been 
used  by  the  commons  to  maintain  the  declam* 
tion,  and  most  especially  the  statutes  of  35  Ed. 
S,  cap.  4,  where  it  appearetb  that  a  man  ought 
to  be  brought  in  to  answer  by  the  cooise  of  the 
law,  having  former  mention  of  process  made 
by  originarwrit. 

And  in  ^8  Ed.  S,  cap.  S,  *  by  the  course  of  the 
law'  is  rendered  *  by  due  process  of  the  law/ 
And  3d  Ed.  S,  B^t.  Pari.  n.  20,  the  petition  of 
the  commons  saith,  '  that  no  man  ought  to  be 
imprisoned  by  special  command  without  in* 
dictment  or  othev  due  process  to  be  made  by 
the  law,'  3r  Ed.  S,  cap.  18,  calleth  the  same 
thing  <  process  of  the  law ;'  and  43  Ed.  3,  cap. 
3,  stileth  it  <  by  doe  process  and  writ  original  ;* 
where  the  conjunctive  mast  be  taken  for  a  dis- 
junctive, which  change  is  ordinary  in  an  e&po- 
sition  of  statutes  and  deeds,  to  avoid  inconve- 
niences, to  make  it  stand  with  the  rest ;  and 
with  reason,  as  it  may  be  collected, '  by  the  law 
of  the  land'  in  Magna  Charta, '  by  the  course  of 
the  law'  in  35  fid.  3,  <  by  the  due  process  of  law' 
in  38  Ed.  3,  *  other  due  process  to  be  made  by 
the  law'  in  36  Ed.  8,  *  process  of  the  law'  in  S7 
Ed.  3,  and  *  by  doe  process  and  writ  original'  in 
43  Ed.  3,  are  meant  one  and  the  same  thing; 
the  latter  of  these  statutes  referring  always  to 
the  fitrmer,  and  that  all  of  them  import  any  due 
and  regular  procteding^  of  law  upon  a  cause 
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city  is  a  civil  law ;  as  when  a  man  names  The 
Poet,  the  Qrecians  understand  Uomer,  the  La* 
tioistSy  Virgil. 

3.  Admit  '  pet  ley^em  terns '  extend  to  all 
the  laws  of  the  land,  yet  a  man  must  not  be 
committed  by  any  of  them,  but  by  the  due  pro^ 
ceedinga  that  are  executed  by  those  laws,  and 
upon  a  cause  declared. ' 

Again,  it  was  urged.  That  the  king  was  not 
bound  to  express  a  cause  of  imprisonment,  be^ 
cause  there  may  be  in  it  matter  of  state,  not  fit 
to  be  revealed  for  a  time,  lest  the  confederates 
thereupon  make  means  to  escape  the  hands  of 
justice.  And  therefore  tlie  Statutes  cannot  be 
intended  to  restrain  all  commitments,  Unless  a 
cause  be  expressed  ;  for  that  it  Would  be  very 
inconvenient  and  dangerous  to  the  state,  te 
publish  the  cause  at  the  very  first. 

Hereunto  it  was  replied  by  the  Commons, 
That  all  danger  and  inconvenience  may  be 
avoided  by  declaring  a  general  cause,  as  finr 
treason,  suspicion  of  treason,  misprision  of 
treason,  or  felony,  without  specifying  the  par- 
ticular ;  which  can  i^ve  no  greater  light  co  a 
confederate,  than  will  be  conjectared  by  the 
very  apprdiension  upon  tlie  imprisonment,  if 
nothing  at  ill  were  expressed. 

It  was  further  alled|ed,  That  there  was  a 
kind  of  contradiction  m  the  position  of  the 
Commons,  when  they  say,  a  party  committed 
without  a  cause  shewed,  ought  to  be  delivered 
or  bniied ;  bailing  being  a  kind  of  imprisoifr- 
ment;  delivery  a  total  freeing. 

To  this  it  hath  been  answered,  that  it  hath 
always  been  the  discretion  of  tlie  Jodses,  to 
give  so  mudi  respect  to  a  conunitment  by  the 
command  of  die  King  or  the  privy-council, 
(which  are  ever  intended  to  be  done  in  just 
and  weighty  causes)  that  they  will  not  presently 
set  them  free,  but  bail  them  to  answer  what 
shall  be  objected  against  them  on  his  majesty's 
behalf;  but  if  any  other  inferior  officer  do  com- 
mit a  man  without  shewing  cause,  they  do  in- 
stantly deliver  him,  as  havme  no  cause  to  ex- 
pect their  leisure.  So  the  <telivery  is  applied 
to  an  imprisonment  bjr  the  command  of  some 
mean  minister  of  justice ;  bailing,  when  it  is 
done  by  the  command  of  the  king  or  his 
council. 

It  was  ai^ed  bv  Mr.  Attorney,  that  bailing 
was  a  grace  and  mvour  of  a  court  of  justice, 
and  that  they  may  refuse  to  do  it. 

This  was  agreed  to  be  true  in  divers  cases ; 
as  where  the  cause  appears  to  be  for  Felony,  or 
other  crimes  expressed,  for  that  therp  is  an- 
other way  to  discharge  them  in  some  conveni- 
ent time  by  their  trial ;  and  yet  in  these  cases, 
the  cOTStant  practice  hath  been  ailciently  and 
modemly  to  bail  men :  but  where  no  cause  of 
the  imprisonment  is  returned,  bat  the  command 
of  the  king,  there  is  no  way  to  deliver  such 
person  by  trial  or  otherwise,  bat  that  of  the 
Habeas  Corpus.  And  if>  they  should  be  then 
remanded,  they  might  be  perpetually  imprison- 
ed, without  any  remedy  at  all ;  and  consequently 
a  man  that  had  committed  no  offence,  might 
be  in  a  wone  case  than  a  great  offender;  fiir 


ether  dan  tbe  Trial  by  Jury.  And  this  iq>- 
peareth  10  Bep.  74,  in  the  case  of  the  Mar- 
•hahea,  and  11  Rc^.  99,  James  Bagg*s  case, 
where  it  is  understood  of  giving  jurisdiction  by 
charter  or  preecriptioo,  which  is  the  Eround  of 
a  proceeding  by  course  of  law.  And  in  Sel^ 
deo's  Notes  on  Fortescue,  fol.  99,  where  it  is 
dpoQoded  for  law-waaer,  which  is  likewise  a 
trial  at  law  by  the  oath  of  the  parties  diBfering 
from  that  by  jury.  And  it  dotn  truly  compre- 
hend these  and  all  other  re|ular  proceedings 
in  biw  upon  cause,  which  gives  authority  to 
the  constable  to  arrest  uppn  cause.  And  if 
this  be  not  the  true  exposition  of  these  words 
'per  legem  terrae/  the  kti^*s  coonsel  were  de- 
wred  to  declare  their  meaning,  which  they  never 
o&red  to  do ;  and  yet  certainly  these  words 
were  not  put  inio  the  statute  without  some  in- 
tention of  consequence. 

And  thereupon  Mr.  Seijeant  Ashley  offered 
SB  interpretatioQ  of  ihem  thus :  namely,  That 
there  were  divers'  laws  of  this  reabn,  aft  the 
Cooomoo  Law,  the  Law  of  the  Chancery,  the 
£cdesiastical  Law,  the  Law  of  the  Admiralty 
or  Marine  Law,  tbe  Law  of  thebMerchanti,  the 
Martial  Law,  and  the  Law  of  State;  and  that 
these  words  *  per  legjsm  terra^'  do  extend  to 
•ii  diese  kws. 

To  this  it  was  answered,  Tliat  we  read  of  no 
Liw  of  Slate,  and  that  none  of  these  laws  can 
be  meant  there,  save  the  Common  Law,  which 
is  the  principal  and  general  law,  and  b  always 
understood  by  way  of  excellency,  when  men- 
tion is  made  of  the  law  of  the  land  generally : 
and  that  tfaoi^h  each  of  the  other  laws,  which 
are  admitted  into  this  kingdom  by  custom  or 
aa  of  parliament,  may  justly  be  called  o  law 
of  tbe  land,  yet  none  of  them  can  have  the 
pre-emineoce  to  be  stiled  the  law  of  the  land. 
And  no  Statute,  Law-Book,  or  other  Autho- 
rity, printed  or  imprinted,  could  be  shewn,  to 
prove  that  the  law  of  the  land,  being  generally 
mentioned,  was  ever  intended  of  any  other 
than  the  Common  Law ;  and  yet  even  by  these 
odier  laws,  a  man  may  not  be  committed  with- 
out a  cause  expressedt 

But  it  standeth  with  the  role  of  other  legal 
expositions,  that  *  per  legem  terne,'  must  be 
meant  the  Common  Law,  which  is  the  general 
and  universal  law  by  which  men  hold  their  in- 
heritances ;  and  therefore  If  a  man  speak  of  es- 
caage  generally,  it  is  understood,  as  Littleton 
observeth,  sect.  99,  of  the  incertain  escuage, 
which  is  a  knight's  service  tenure,  for  the  de- 
feoce  of  the  r^^hn,  by  the  body  of  the  tenant 
io  time  of  war,  and  not  of  certain  escuage,  which 
gireth  only  a  contribution  in  money,  and  no 
personal  service. 

And  if  a  Statote  speak  of  the  King's  Courts 
of  Record,  it  is  meant  only  of  the  four  at  West« 
mtoster  by  way  of  excellency,  Coke's  6  Rep. 
90»  On%OTj'9  case.  So  the  Canonists  by  the 
Excommunication  simply  spoken,  do  intend 
the  greater  Excommunication.  And  the  Eai- 
peror  in  his  Institutions  saith,  That  the  Civil 
Law  being  spoken  generally,  is  meant  of  the 
Civil  Law  of  Boms^  though  the  law  of  every 
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the  latter  should  have  an  ordinary  trial  to 
discharge  him,  tha  other  should  nerer  be  de- 
livered. 

It  was  further  said,  that  though  the  statute 
t>f  Westminster  1.  c.  15,  he  a  statute  which  hy 
way  of  provision  did  eitend  only  to  the  sheriff) 
yet  the  recital  of  that  statute  touching  the  four 
cases,  wherein-  a  man  was  not  repleviable  at 
the  common  law,  nronely,  those  that  were  com- 
mitted tor  the  death  of  a  man,  by  the  command 
of  the  king,  or  of  his  justices,  or  for  the  forest ; ' 
did  declare  that  the  justices  could  not  bail  such 
a  one,  and  that  repleviable  and  bailable  were 
synonimous  or  all  one:  and  that  Stamford,  a 
judge  of  grf  at  authority,  doth  expound  it  ac- 
'  coniiii^ly  u'^tam.  pi.  Cor.  72.)  and  that  neither 
the.stat  u  V.  nor  he  say  *  repleviable  by  the  sheriff*/ 
bttgeuerdiy  <  without  restraint/  and  that  if 
the  chiet  justice  commits  a  man,  he  is  not  to 
be  inUr^ed  by  any  other  court,  as  appeareth  in 
the  Register. 

To  this  ir  was  answered,  1.  That  the  recital 
of  the  body  of  the  statute,  relateth  to  the  ^eriff 
only,  as  appeareth  by  the  very  words.  2.  That 
repleviable  is  to  the  sheriff,  for  that  the  word 
imports  no  more ;  but  a  man  committed  by  the 
Chief  Justice,  is  bailable  by  the  court  of  KingV 
Bench.  3.  That  Stamford  meaneth  all  of  the 
irtieriflF,  or  at  least  he  hath  not  sufficiently  ex- 
pressed that  he  intended  the  justices.  4.  It  was 
denied  that  repleviable  and  bailable  were  the 
tame,  fur  they  differ  in  respect  of  the  place 
where  they  are  used,  bail  being  in  the  Kins[b 
Court  of  Record,  repleviable  before  the  sheriff; 
and  they  are  of  several  natures,  repleviable  be- 
ing a  letting  at  large  upon  sureties,  bailing  be- 
ing when  one  *  Iraditur  in  ballium,'  the  bail  are 
his  gaolers,  and  may  imprison  him,  and  shall 
sufSn*  body  for  b(»dy ;  wnich  is  not  true  of  re- 
plevying by  sureties:  and  bail  differeth  from 
mainprise  in  this,  Chat  mainprize  is  aa  under- 
taking in  a  sum  certain,  bailing  is  to  answer  the 
condemnation  in  civil  causes,  and  in  criminal, 
body  for  body. 

The  reasons  and  authorities  in  the  first  Con- 
'lierence  were  then  renewed,  and  no  exceptions 
taken  to  any,  save  that  in  2S  Hen.  6,  it  doth 
jiot  appear  that  the  command  of  the  king  was 
by  his  month,  which  must  be  intended,  or  by 
his  council,  which  is  all  one,  as  is  observed  b^ 
Stamford ;  for  the  two  words  are,  that  a  man  is 
not  repleviable  by  the  sheriff,  who  is  committed 
by  the  writ  or  the  commandment  of  the  king. 

21  £d.  1,  ^)t.  9,  dors,  was  cited  bv  the 
Kiftg's  Counsel ;  but  it  was  answered,  that  it 
concerned  the  sheriff  of  Leicestershire  only, 
and  not  the  power  of  the  judges.  33  Hen.  6, 
the  king's  Attorney  confessed,  was  nothing  to 
the  purpose ;  and  yet  that  book  hath  been  usu- 
ally cited  by  those  that  maintain  the  contrary 
to  the  declaration  of  the  commons.  And 
therefore  such  sudden  opinions  as  have  been 
given  thereupon,  are  not  to  be  regarded,  the 
foundation  tailing. 

And  where  it  was  said  that  the  French  of  36 
Ed.  3,  Rot.  Pari.  n«  9,  which  can  receive  no  an- 
'fwer,  did  not  warrant  what  was  inferred  thence ; 


but  that  these  words,  *  sans  distnrbance  met- 
'  tre,  on  arrest  faire,  et  le  centre  per  special 

*  mandement  on  en  autre  maniere,'  must  be 
understotid,  that  the  Statutes  should  be  pat  in 
execution,  without  putting  disturbance,  or 
making  arrest  to  the  contrary  by  special  com- 
mand  or  in  other  manner ;  the  commons  did 
utterly  deny  the  interpreMiion  given  by  thu 
king's  counsel :  and  to  justify  their  own  did 
appeal  to  all  men  that  understood  Frencb. 
And  upon  the  seven  statutes  did  conclude,  that 
their  declaration  remained  an  undoubted  truth, 
not  controlled  by  any  thing  said  to  the  contrary. 

'[The  PaocEEDiNGS  aoaivst  the  £ael  of 
Suffolk,  April  14,  1028.* 
Mr.  Kerton  acquainted  the  house,  that  the 
earl  of  Suffolk  had  said  to  some  gentlemen, 

<  That  Mr.  Selden  had  razed  a   Record,  aod 

*  deserved  to  be  hanged,,  for  going  about  to  let 
'  division  betwixt  the  king  and  his  subjects/ 

'  And  being  demanded  to  whom  the  words  were 
spoken,  he  was  unwilling  to  name  any,  till 
upon  the  question  it  was  resolved  he  should  no- 
minate him.  lie  then  named  sir  John  Strang* 
ways ;  who  was  unwilling  to  speak  what  he  had 
heard  from  the  earl :  but  beiug  commanded  bj 
the  house,  and  resolved  upon  the  question,  be 
c6nfessed, 

That  upon  Saturday  last,  he  being  in  the 
Committee-Chamber  of  the  lords,  the  earl  of 
Suffolk  called  to  him,  and  said,  *'  Sir  John,  will 

<  you  not  hang  Selden  ?'  To  whom  he  said,  For 
what?  The  earl  replied,  <  By  God  he  hath  razed 

*  a  Record,  and  deserves  to  be  hanged  f.' 

This  the  House  of  Commons  took  as  a  great 
injury  done  to  the  whole  bouse,  Mr.  Selden 
being  employed  by  them  in  the  Conference  with 
the  lords  in  the  great  cause  concerning  the 
Dberty  of  the  Persons  of  the  Subjects. 

The  House  presently  sent  sir  Robert  Phillips 
with  a  Message  to  the  Lords  to  this  effect;  he 
expressed  the  great  care  the  Commons  bad 
upon  all  occasions  to  maintain  all  mutual  re* 
spectand  correspondency  betwitt  both  hooses: 
theu  he  informed  them  ii  a  great  injury  dona 
by  the  eari  of  Suffolk  to  the  whole  housie,  and 
to  Mr.  Selden,  a  particular  member  thereof, 

*  This  was  Theophilus  earl  of  Suffolk,  son 
to  James  eari  of  Suffolk  Lord-Treasurer,  teinp. 
Jac.  1. 

t  Mr.  Selden.  <<  I  am  called  up  to  justif; 
myself.  I  see  tha  words  charge  me  to  hare 
raaed  Records.  I  hope  no  man  believes  I  ever 
did  it.  I  cannot  guess  what  this  lord  means. 
I  did  deliver  in  whole  copies  of  divers  Records 
examined  bv  myself,  and  divers  other  gende- 
men  of  this  house.  These  I  delivered  in  to  the 
lords  house ;  and  the  Clerk  of  tlie  Cronn 
brought  in  the  Records  of  the  office  before  tba 
lords :  I  desire  that  tliere  may  be  a  Message 
from  this  house  to  the  lords,  to  make  at  th« 
bar  there  a  Charge  against  the  lord  tluu  spoke 
thus;  and  I  hope  we  shall  have  justice."  £x 
MSS.  Pymmii  in  Selden's  lif^  in  his  Worki» 
vol.    ,  p.  10, 
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who  hj  (heir  comma  ad  had  been  employed  in 
the  ]ate  Conference  with  their  lordships :  that 
the  house  was  very  sensible  thereof,  and  ac- 
cording to  fonner  precedeott,  made  tiiem  truly 
acquainted  with  it,  and  demanded  justice  against 
the  earl  of  Saffolk.  He  read  the  words,  saying 
they  were  spoken  to  sir  John  Strangways,  a 
Dcmber  of  thdr  house. 

After  a  short  stay,  the  lords  called  for  the 
messenger,  to  whom  the  Lord-Keeper  gaye  this 
anstTer;  he  signified  the  great  desire  and  care 
of  their  lordships  to  maintain  hnd  increase  the 
coirespoodencies  betwixt  both  houses^  and  as 
a  testimony  thereof  they  had  partly  taken  into 
consideration  the  charge :  that  the  earl  of  Suf- 
folk, being  a  roan  of  great  place  aond  honour, 
had  voluntarily  prote&ted  upon  his  honour  and 
soal,  that  there  passed  no  such  words  as  those 
from  him  to  sir  John  Strangways:  and  the 
Lord-Keeper  wished  that  their  lordships  speedy 
proceedings  m  this  business  might  testify  their 
love  and  good-will  to  the  commons  house. 

The  next  day  being  the  15th  of  April,  sir 
John  Strangways  made  a  Protestation  openly  in 
the  house,  wherein  be  avowed  that  (notwith- 
sunding  the  Ekurl's  denial)  he  did  speak  those 
words  positively  unto  him,  and  would  maintain 
it  any  way  fitting  a  member  of  that  house,  or  a 
gentleman  of  honour. 

They  ordered  that  this  Protestation  should 
be  entered  into  the  Journal*  book,  and  that 
a  committee  should  take  into  consideration 
what  was  fit  for  the  house  to  proceed  to,  for 
the  justification  of  sir  John  Strangways,  and 
what  was  fitting  to  be  done  in  this  case,  and  to 
examine  witnesses  of  the  proof  of  the  words. 

Upon  the  17  th  day  sir  John  Elliot  reported 
what  the  committee  had  done ;  That  they  had 
sent  for  and  examined  sir  Christ.  Nevil ;  who 
rehited,  that  upon  Saturday  being  in  the  Lords 
Coramittee-Charaber,  the  earl  of  Suffolk  said 
thus  to  him :  Mr.  Attorney  hath  cleared  the 
business,  and  haih  made  the  cause  plain  on  the 
kiog's  side ;  and  further  said,  Mr.  Selden  hath 
razed  a  Record,  and  hath  deserved  to  be  hang- 
ed, and  the  Iciwer' house  should  do  well  to  join 
with  the  higher  in  a  petition  to  the  king  to  hang 
Itim ;  and  added  as  a  Teas<m,  for  Mr.  Selden 
went  about,  and  took  a  course  to  divide  the 
king  from  his  people,  or  words  to  that  effect. 
And  being  asked,  whether  he  conceived  that 
those  words  of  dividing  the  king  from  his  people, 
had  rdation  to  the  whole  and  general  action  of 
Mr.  Selden  befi9re  the  lords,  or  to  the  particular 
of  razing  a  record  ?  He  conceived  they  were 
referred  to  the  general  action. 

They  had  examined  one  Mr.  Littleton,  who 
confessed  he  heard  the  earl  of  Suffolk  speak  to 
a  gentleman,  whom  be  knew  not,  words  to  this 
e£ct,  viz.  That  he  would  not  be  in  Mr.  Sel- 
den*8  coat  ibr  10,000^.  and  that  Mr««  Selden 
deserved  to  be  hanged. 

The  second  part  of  this  report  concerned  the 
particular  of  sir  John  Strangways,  wherein 
though  the  committee  found  no  witness  to  prove 
the  words  spoken  to  sir  John  Strangways,  yet 
iiere  w^re  aiany  drcamstan^  which  persuad- 


ed them  of  the  truth  thereof.  L  That  the 
same  words  in  the  same  syllables  were  spoken 
to  sir  Christ.  Nevil,  and  that  (he  earl  as  be 
called  to  him  sir  John  Strangways,  so  he  called 
to  him'Sir  Christ.  Nevil.  2.  That  the  earl  of 
Suffolk  called  sir  John  Strangways  to  him,  and 
spake  to  him,  was  proved  by  sir  George  Fane^ 
and  sir  Alex.  St.  John,  at  which  time  the  earl 
seemed  full  of  that  which  be  delivered.  8. 
That  sir  John  Strangways  instantly  after  his 
discourse  with  the  earl  of  Suffolk  went  to  the 
earl  of  Hertford  and  delivered  him  the  passages 
betwjxt  them,  being  the  same  relate  in  the 
house.  4.  From  the  unwiUiiigness  of  sir  John 
Strangways,  thouah  called  upon  by  the  house, 
to  testify  against  the  earl,  till  it  was  resolved  by 
question  he  should  do  it :  firom  a  probability, 
that  had  not  these  words  been  spoken  to  him- 
self,  it  is  like  he  would  hav6  produced  sir  Christ. 
Nevil,  from  whom  he  also  heard  the  same.  5. 
Fr6m  the  worth  of  the  gentleman,  and  his  in* 
genoous  Protestation  in  the  bouse,  That,  he 
was  ready  to  justify  the  troth  of  i^hat  he  said 
in  any  course  the  house  should  think  meet,  or 
was  fit  for  a  gentleman  of  honour. 

Hereupon  the  house  resolved  upon  the  ques- 
tion : 

1.  "  That  the  earl  of  Suffolk,  notwithsUnd- 
ing  his  denial,  had  laid  a  most  unjust  and  scan- 
dalous imputation  upon  Mr.  Selden,  a  member 
of  the  house,  being  employed  in  the  service  of 
the  house,  and  therein  ufion  the  whole  house 
of  commons.  2.  That  this  house,  npon  due 
examination,  is  fully  satisfied  that  sir  John 
Strangways  (notwithstanding  the  earl  of  Suf-  ' 
folk's  denial)  liaih  affirmed  nothing  but  what  is 
most  true  and  certain.  3.  That  these  particu- 
lars and  additions  be  again  presented  to  the 
lords,  and  the  eari  of  Suffolk  be  newly  charged 
at  the  bar,  and  the  lords  desired  to  proceed  in 
justice  against  the  earl,  and  to  inflict  such  pu- 
nishment upon  him  as  an  offence  of  so  hign  a 
nature,  being  against  tl.e  house  of  commons, 
doth  deserve.'' 

Sir  John  £lliot  was  sent  with  a  Message  to 
the  lords;  wIk>  after  a  while  returned  this 
Answer,  That  they  had  taken  the  Message  into 
consideration,  and  would  further  take  it  into 
due  consultation,  and  in  convenient  tim« 
would  return  an  answer  by  messengers  of  their 
own.  But  what  was  done  in  this  affair  does 
not  appear.] 

Mr.  Nnye^  on  the  16th  of  April,  offered  an 
Answer  to  the  inconveniencies  presented  by 
Mr.  Attorney,  which  were  four  in  number. 

First,  where  it  was  objected,  that  it  was  in- 
convenient to  express  the  cause,  for  fear  of  di- 
vulging the  '  Arcana  imperii/  for  hereb)r-  all 
may  be  discovered,  and  abundance  of  traitors 
never  brought  to  iustice.  To  this  that  learned 
man  answered.  That  the  Judges  by  the  inten- 
tion of  the  law  are^the  king's  counsel,  and 
the  secrets  may  safely  be  committed  to  all  or 
some  of  them,  who  might  advise  whether  they 
will  bail  him :  and  here  is  no  danger  to  king, 
or  subjects;  for  their  oath  will  not  pennit 
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th«ni  to  reveal  th«  secreUofthekiag,  nor  yet 
to  detain  the  subjea  long,  if  by  law  he  be  to 
be  baited. 

Secondly,  For  that  objection  of  the  children 
of  Odonell,  he  laid  this  for  a  ground,  that  the 
king  can  do  no  wrpQ|g;  but  in  caseft  of  extreme 
fvece9»ity,  We  must  yield  sonretimes  for  the  pre- 
qervation    of  the  state,  ^ubi  uniua  damnum 

*  militate  publica  rependitor :'  he  said  there 
W«s  qo  trust -in  the  children  of  traitors,  no 
wrong  done  if  they  did  <  tabeiacere,'  or  '  mar* 

*  cescere  in  carcere.'  It  is  the  same  ease  of 
Becewity,  as  when  to  avoid  the  burning  of  a 
t»wH,  we  are  forced  to  pull  down  an  honest 
mau's  house,  or  to  compel  a  man  to  dwell  by 
the  aeft-side  for  defence  or  fortitude.  Yet  the 
king  can  do  no  wrong,  for  '  potentia  juris  fst 

*  non  injuria  :'  trgQ  the  act  of  the  king,  though 
to  the  wrong  of  another,  is  by  the  law  made  no 
wrong  ;  as  if  he  commanded  a  person  to  be 
kept  in  prison,  yet  he  is  responsible  for  hb 
wron^  :  he  quoted  a  book  43. 6.  Ass.  Port. 

Thirdly^  The  instance  made  of  Westnsinst. 
'ftrst,  he  said  there  was  a  great  difierence  be- 
tween those  three.  Mainprise,  Bail,  and  Re- 
plevin. The  Statute  savs,  a  man  cannot  be 
replevied :  ergo,  not  bailed  non  sequitur. 
Mainprise  is  under  pain ;  bail  is  boidy  for 
body :  but  no  pain  is  ever  in  court  to  be  de* 
«lared,  unless  the  party  appears.  Replevin  is 
seither  by  surety  nor  bail;  and  Replevin  is 
never  in  coiirt. 

Fourthly,  Where  it  is  said  that  bail  is  e»  grm- 
thy  he  answers.  That  if  the  prisoner  comes  to 
Habeas  Corpus,  then  it  is  not  cjr  gratia^  yet  the 
court  may  advise,  hot  mark  the  words  '  ad 
'  subjiciendum  et  recipiendum  prout  curia  coih 
<  uderaverit.'  Now  it  is  impossible  the  Judges 
slmuld  do  so,  if  no  cause  be  expressed  ;  for  if 
Ifaey  know  no  cause,  he  may  bring  the  first, 
second,  third,  and  fourth  Habeas  Corpus,  and 
io  infinite  till  he  find  himself  a  perpetual  pri- 
soner :  so  that  no  cause  ea^wessed,  is  worse  for 
a  man  than  the  greatest  cause  or  viUainy  that 
can  be  imagined.  And  thus  far  prioeeded  that 
learned  gentlemaa. 

Mr.  QlanviU  said,  That  by  fovonr  of  the 
lionse  of  commons  he  bad  liberty  to  speak,  if 
opportunity  were  offered.  He  applied  bis  an- 
iwer  to  one  particular  of  Mr.  Attorney,  who 
assigned  to  the  king  four  great  trusts :  1.  War, 
S.  Coins,  3.  Denizens,  4.  Pardons;  it  is  as- 
sent^ to,  that  the  king  is  trusted  with  iall  tliese 
four  legal  prerogatives,  but  the  Argument  fol- 
lowetb  not,  the  king  is  trusted  with  many 
prerogatives :  ergo,  in  this  *  non  sequitur  non 

*  est  sufBciens  enumerntio  partium.'  He  said 
ke  could  anstveir  these  particulars  wiUi  two 
rules,  tvhereof  the  first  should  wipe  off  the 
first  and  the  second ;  and  the  other,  the  third 
and  fourth. 

The  first  rule  is  this :  there  is  no  fear  of  trust- 
ing the  king  with  any  thing,  but  the  fear  of  ill 
eounsel :  the  king  may  easily  there  be  trusted, 
where  ill  counsel  doth  not  engage  both  the 
king  and  subjects,  as  it  doth  in  matter  of  war 


and  coin.  If  he  miscarry  in  the  wars,  it  is  not 
alwavs  'jrfectaotor  archivi,'  but  be  smarts 
equally  with  the  people;  if  he  abase  his  coin, 
he  loseth  more  than  any  of  his  people  ;  ergo^ 
he  m^y  safely  be  trusted  with  the  flowen  of  the 
crown,  v^ar  and  coin. 

The  seoood  mle  he  began  vsas  this,  When 
the  king  is  trusted  to  confer  grace,  it  is  one 
thing;  hut  wheti  he  is  trotted  to  iiifer  sm  in- 
jury, it  i$  aaotber  matter.    The  former  power 
cannot,  by  miscounseUiBg,  be  brought  to  pre- 
judice aoQlher,  the  latter  ma^ ;  if  the  king  par- 
^doneth  a  guiltf  man,  he  pumsheth  not  a  good 
Wbject;  ifhedenizeo  never  so  many  stcangers, 
it  is  but  dtmmwn  tine  itguria :  we  rnlow  hrai  a 
libertjr  to^psnfer  grace,  but  not  without  cause 
to  in6r  puoiehment ;  and  indeed  he  owanotde  j 
iiP^jury ;  for  if  he  command  to  do  a  man  wrong,  j 
the  oommand  is  void,  *  et  actor  fit  autbiu*,'  aul 
the  actor  becomes  the  wrong  doer.    Therefore 
the  king  may  safely  be  trusted  with  war,  coin, 
denizens,  and  parcions,  but  not  with  a  power  to  i 
imprison  without  exuression  of  cause,  or  limi*  I 
tauon  of  time ;  as  the  poet  tdls  ns,  because  ' 
*  Ubertas  potins  auro.' 

After  these  debates,  the  house  of  peers  ! 
called  upon  the  Judges  to  answer  the  Charge  j 
of  the  house  of  commons,  for  their  Judgment  | 
on  the  Habeas  Corpus,  brought  in  Mich,  terui  j 
by  the  Gentlemen  imprisoned  for  refnsiog  to 
subscribe  to  the  Loan.  | 

The  AvswEB  of  the  Judges  for  matter  of  fiict 
upon  the  Habeus  Corpus,  %  i  Apil. 

The  Chief-Justice  saitb,'  They  are  prepared  | 
to  obey  our  command,  but  they  denre-  to  be 
advised  by  us,  whether  they  being  sworn  upon  j 
penalty  o£  forfeiting  body,  lands,  and  goods,  | 
wto  the  king's  hands,  to  give  an  account  to  hiiPi  ! 
may  without  warrant  4b  this. 

The  Duke  said,  He  had  acquainted  the  king 
vrith  the  business,  and  for  aught  he  knew  he 
is  well  content  therewith ;  but  for  better  assur- 
ance, he  hath  sent  his  brother  of  Anglesey  to 
know  his  pleasure. 

DewonAire,    If  a  complaint  be  made  bys  I 
mean  man  against  the  greatest  officer  in  thu 
f^e,  he  is  to  give  an  account  of  his  doinp  to 
this  house. 

Bishop  of  lAncoh.  This  motion  proceeded 
from  him,  and  so  took  it  for  clear,  that  there 
was  an  appeal  from  the  Chancery  to  a  higher 
court  than  the  Kingfs-bench,  and  fliat  court 
hath  ever  given  an  account  of  their  doings. 

The  lord  &y.  He  wondered  there  should 
be  any  question  made  of  this  business,  because 
in  his  opinion,  this  being  the  highest  cotnt,  did 
admit  of  no  appeal. 

The  Preudeni.  T%e  Jodges  did  not  do  this 
by  way  of  appeal,  but  as  the  most  commei  way 
for  them,  this  being  a  matter  concerning  the 
king's  prerogative. 

Lord  Ssy.  If  they  will  not  declare  them- 
selves, we  must  take  into  consideration  the 
point  of  our  privilege. 

The  DuAc.'^This  was  not  dene  by  the  Judges, 
as  foari^g  to  answer,  but  nsyveft  to  Ihe  fciog. 
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The  ComtnoDS  House  do  not  know  what 
letters  and  cornmands  we  received,  for  these 
remain  in  our  court,  and  were  not  viewed  by 
them:  for  the  rest  of  the  mutters  presented  by 
the  house  of  cummous,  thev  were  not  iu  a{^ita« 
tion  before  us,  tvhether  the  king  raay  commit^ 
and  how  loi)g  he  may  deUiii)  a  man  committed. 
Therefore  having  answered  so  much  as  con- 
cerneth  us,  I  desire  your  lordfrhips  good  con- 
structions of  what  hath  been  said. 

Judge  Jones  said,  lie  was  here  to  deliver 
before  us,  what  Judgment  was  given  bef«r« 
tliem  concerning  the  Habeas  Corpus :  he  an- 
swered. No  Judgment  was  given,  and  the  mat- 
ter of  f:ict  was  such  as  my  brother  delivered 
unto  you  ;^'e8ierday. "  Tliese  four  gentlemen 
were  committed  (o  the  Fleet,  Gate-bouse,  and 
marshal  of  the  houshold.  Four  returns^  were 
made  upon  the  writs,  and  every  one  of  them 
had  a  counseiioi:  appoit^ted,  wbo  bad  copies  of 
the  returns.  A  rule  was  granted,  titeir  council 
heard,  and  exception  taken  to  the  return,  be- 
cause it  did  not  shew  cause  of  their  caption. 

These  were  of  no  force,  in  the  opinion  of  the 
Judges.  The  next  exteption  was,  because  no 
cause  of  their  commitment  was  shewed,  nhich 
the  judges  held  to  he  al^  one  in  point  of  law. 
Then,  my  lords,  they  aliedged  many  Precedents 
and  Statutes  of  tliemselvts,  whioh  the  king's 
attorney  answered.  That  persons  committed 
hy  the  king,  or  council,  were  never  bailed,  but 
hts  pleasure  was  /iist  known. 

We  agreed  at  the  Chamber  of  tlie  Ciiief- 
Justice,  that  all  the  Statutes  aliedged  are  in 
force ;  but  whether  we  should  hail  them  or  no, 
was  the  question,  therefore  we  remitted  them 
guouique,  Af>er  which  Mr.  Attorney  required 
a' Judgment migitt  be  entered:  I  commanded 
the  derk,  be  sht.uld  not  suffer  any  such  thing 
to  be  done,  because  we  would  be  better  ad- 
vised. 

But  some  will  say,  our  act  is  otherwise :  I 
answer.  No;  for  we  have  done  no  more  than 
we  do  upon  an  ordinary  writ,  when  we  purpose 
to  be  better  advised,  and  that  was  only  an  in- 
terlocutory order.  But,  my  lords,  put  i  he  case 
a  Habeas  Corpus  should  be  granted  fnr  one 
that  is  commuted  by  the  house  of  commons, 
would  they  (think  you)  take  it  well  he  sliould 
be  bailed  at  his  first  coming  to  the  court }  I 
think  they  would  not,  and  I  think  the  king 
would  have  done  so  in  this  case.  Now,  roy 
lords,  there  is  a  petition  of  right,  and  a  petition 
of  grace  :  tp  be  bftilcd,  is  a  matter  of  grace; 
therefore  if  a  roan  be  brought  upon  an  Habeas 
Corpus,  and  not  bailed,  he  cannot  sliy  the 
court  hath  done  him  any  wiong.  I  have  now 
served  seven  years  a  Judi^e  in  this  court,  and 
my  conscience  beareth  me  witness,  that  I  have 
not  wronerd  the  same  ;  1  have  been  ilioughc 
sometimes  too  forward  for  the  Liberty  of  the 
Subject.  1  am  myself  Librr  Homo,  my  ances- 
tors gm-e  their  voice  for  Magna  Charta.  £. 
enjity  that  hou^e  still,  which  they  did  ;  1  do  not 
now  mean  to  draw  God's  wrath  upon  mv  pos- 
terity ;  and  therefore  1  will  neither  advaaot 
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Aodnowr  his  brother  was  come  with  answer 
from  tbe  kine,  thnt  they  might  proceed. 

Order  was  taken  that  this  passage  should  not 
be  entered  into  the  Journal-Book. 

A  ad  so  Judge  Wuitlock  spake. 

My  lords,  we  are  by  your  appointm*ent  here 
ready  to  clear  any  aspersion  of  the  house  of 
commons  in  their  late  presentment  upon  the 
KingVbench,  that  the  Subject  was  wounded  in 
this  judgment  there  lately  given.  If  such  a 
tiling  were,  my  lords,  your  lordships,  not  they, 
have  the  power  to  question  and  judge  the  same. 
But,  my  lords,  I  say  tliere  was  no  Judgment 
given,  whereby  either  the  prerogative  might  be 
enlarged,  or  tbo  Right  of  the  Subject  trenched 
upon,  it  is  true,  my  lords,  in  Michaelmas 
term  last,  four  gentlemen  petitioned  for  an 
Habeas  Corpus,  whieh  they  obtained,  and 
counsel  was  assigned  unto  them ;  the  return 
was  '  per  speciate  maudatum  domini  regis,' 
which  likewise  wras  made  unto  us  under  the 
bands  of  18  pri\'y  counsellors.  Now,  my  lords, 
if  we  bad  delivered  th^m  presently  upon  this,  it 
must  have  been,  because  the  king  did  not  shew 
the  cause,  whereiu  we  should  have  judged  the 
king  bad  done  wrmig;  and  tliis  is  beyond  our 
knowledge,  for  he  might  have  committed  them 
for  otlier  matters  than  we  could  have -imagined. 
But  they  might  say,'  thus  they  might  have  been 
kept  in  prison  all  their  days ;  I  answer  no,  but 
we  did  re:nit  them,  that  we  might  better  advise 
of  the  matter  :  and  they  the  next  day  might 
have  had  a  new  writ,  if  they  had  pleased.  But 
they  say,  we  ought  not  to  bare  denied  bail.  I 
answer,  if  we  had  done  so,  it  roust  needs  have 
reflected  upon  the  king,  that  he  had  unjustly 
imprisoned  them.  And  it  appears  in  Dyer, 
9  £liz.  that  divers  gentlemen  being  committed, 
and  requiring  Habeas  Corpus,  some  were 
bailed,  others  remitted :  whereby  it  appears, 
much  is  left  to  the  discretion  of  the  judges. 

For  iliat  which  troubled  so  much,  <  remit- 
.  *  titur  qnoosque,'  this,  my  lords,  was  only  (as  I 
said  before)  to  take  time  what  to  do ;  and 
whereas  they  will  have  a  difference  betwixt 
'  remittitur'  and  /  remittitur  quousque,'  my 
lords,  I  confess  I  can  find  none ;  but  these  are 
new  inventions  to  trouble  old  Records.  And 
herein,  my  lords,  we  have  dealt  with  know- 
ledge and  understanding ;  for  had  we  given  a 
Judgment,  the  party  must  thereupon  have 
rested.  Every  judgment  must  come  to  an 
issue  in  matter  of  &ct,  or  demur  in  point  of 
kw ;  hero  is  neither,  therefore  no  judgmcht. 

As  to  endeavouring  to  have  a> Judgment  en- 
tered ;  it  is  true,  Mr.  Attorney  pressed  the 
same  for  his  master's  service;  but  we  being 
sworn  to  do  right  betwht  the  kini;  and  his  btib- 
jects,  commanded  the  clerk  to  make  no  entry, 
but  according  to  the  old  form ;  and  the  rule 
was  given  by  the  Chief- Justice  alone.  I  have 
spent  my  time  in  this  court,  and  I  speak  conii- 
aently,  I  did  never  see  nor  know  by  any 
record,  that  upon  such  a  return  as  this,  a  man 
was  hailed,  the  king  not  fir5t  consulted  witli  in 
such  a  case  as  this, 

VOL.  I  If. 
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ihfs  kin|»*s  prerogative,  nor  le»en  the  Liberty  of 
the  Sabject,  to  ibe  danger  of  either  king  or 
people.  Ttiis  is  xuj  prutintfion  before  God  and 
your  lordships. 

Judge  Dodderidge  said,  It  is  no  more  6t  for 
a  'Judge  to  decline  to  give  an  account  of  his 
doings,  than  for  a  Christian  of  his  iaitb.  God 
knoweth,  1  have  endeavoured  always  to  keep  a 
good  conscience ;  for  a  troubled  one,  who  can 
bear  ?  The  kingdom  holds  of  none  but  God, 
and  Judgments  do  not  puss  privately  in  cham« 
bers,  bnt  publidy  in  court,  where  every  one 
nay  hear,  which  causeth  judgment  to  be  given 
with  maturity.  Your  lordships  have  heard  the 
particulars  delivered  by  my  brethren,  how  that 
counsel  being  assigned  to  those  four  Gentle- 
men, in  die  latter  end  of  Michaelmas  Term  their 
cause  received  hearing ;  and  upon  consideration 
of  the  Statutes  and  Records,  we  found  some  of 
ihem  to  be  according  to  the  good  old  law  of 
•  Magna  Charta :  bnt  we  thought,  that  they  did 
not  come  so  dose  to  this  case,  as  that  bail 
should  be  thereupoa  presently  granted.  My 
lords^  the  Habeas  Corpus  consists  of  three  parts, 
the  Writ,  the  Return  upon  the  Writ  or  sche- 
dule, and  the  Entry  or  Rule  reciting  the  Habeas 
Corpus;  and  the  Return,  togetlier  with  the 
opinion  of  the  court,  either  a  <  remittitur/  or 

*  traditnr  in  balliuni.'  In  this  case  a  remittitur 
was  granted,  which  we  did,  that  we  might  take 
belter  advisement  upon  tluu  case,  and  upon  the 
vemittitur  (my  lor^jis)  they  might  have  had  a 
new  writ  the  next  day;  and  I  wish  they  had, 
•because  it  raa-y  be  tboy  had  seen  more,  and  we 
had  been  eased  of  a  great  labour.  And,  my 
lords,  when  the  Attorney,  upon  the  remittitur, 
pressed  an  entry,  we  all  straitly  charged  the 
clerk,  that  he  should  make  no  other  entry  than 
such  as-  oar  predecessors  had  usually  made  in 
like  cases :  for  the  difierence  (my  lords)  betwixt 

*  remittitur' and  '  remiititnr  quosque,'  I  could 
never  yet  find  any.  I  have  now  sat  in  this 
coart  hfteen  years,  and  I  should  know  some- 
thing ;  snrely,  if  1  had  gone  in  a  mill  so  lomgi 
some  dust  would  cleave  to  my  cluaths.  I  am 
old,  and  h^ve  one  foot  in  the  grhv^e,  therefctre 
I  will  look  to  the  better  part,  aa  near  as  I  can. 
But  ^  omnia  habere  in  memoria,  et  in  nullo 

*  errare,  divinum  potius  est  quam  humanum.' 

L.  Cr  J.  sir  Nicholas  Hydf,  said,  He  should 
not  apeak  with  confidence,  unless  he  might 
stand  right  in  the  opinion  of  the  house;  and 
protested  what  he  spake  the  day  before,  was 
not  said  by  him  with  any  purpose  to  trench 
■pon  the  privileges^  of  this  house,  but  out  of 
that  respect  which  by  his  place  he  tliought  he 
•wed  to  the  king.  He  said,  concerning  the 
point  he  was  to  speak  of,  that  he  would  not 
trouble  the  lords  with  thiogs  formerly  repeated, 
wherein  he  concurred  with  his  brethren.  He 
saitJ,  if  it  were  true  the  king  might  not  commit, 
they'  had  done  wrong  in  not  partly  delivering ; 
for,  my  lords  (saith  be),  tltfse  Statutes  and  good 
laws  being  all  in  force,  we  meant  not  to  trench 
upon  any  of  them ;  most  of  them  being  com- 
mentaries upon  Magna  Chartn:  but  I  know 
not  any  statute  tliat  goeth  so  far^  that  the  king 


may  not  commit.  Therefore  justly  we  think, 
we  delivered  the  interpretation  thereof  to  that 
purpose :  for,  my  lords,  lex  terra  is  not  to  be 
found  in  this  statute,  they  gave  me  no  example, 
neither  was  there  aoy  cause  shewed  in  the  re- 
turn. A  precedent  (my  lords)  that  hath  run  in 
a  storm,  doth  not  much  direct  us  in  point  of 
law,  and  records  are  the  best  testimonies.  Those 
precedents  they  brouglit  being  read,  we  shewed 
them  wherein  they  were  mistaken ;  if  we  have 
erred,  *  erramus  cum  patribas/  and  they  can 
shew  no  precedent,  but  tliat  our  predecesson 
have  done  as  we  have  done,  sometimes  bailing, 
sometimes  remitting,  sometimes  discharging. 
Vet  we  do  never  bail  any  committed  by  tiie 
king,- or  his  council,  till  his  pleasure  be  first 
known.  Thus  did  tbeL.  C.  J.  Coke  in  Raj- 
ner*s  case.  They  say,,  this  would  have  been 
done  if  the  king  had  not  written  ;  bat  why  then 
was  the  letter  read  and  poblished,  and  kept ; 
and  why  was  the  tiAvn-cierk  sent  carefully  to 
enquire  (because  the  letter  so  directed)  whether 
these  men  offered  for  bail  were  Subsidy  men  ? 
The  letter  sheweth  also,  that  Beckwith  was 
committed  for  suspicion  of  being  acquainted 
with  the  Gunpowder-Treason;  bot  no  proof 
being  produced,  the  king  left  him  to  be  bailed. 

The  E&rl  of  Wabwick's  •  Speech,  21  April 
1628. 

My  lords,  I  will  observe  something  rut  of 
the  law  wherein  this  Liberty  of  the  Subject's 
person  is  founded,  and  some  things  out  of  pre- 
cedents which  have  been  alledged.  For  the 
law  of  Magna  Charta,  and  the  rest  coocemini; 
ttiese  points,  they  arc  acknowledged  by  all  to 
be  of  force ;  and  that  they  were  to  secure  the 
subjects  from  wrongful  imprisonment,  as  well, 
or  rather  more  concerning  the  king,  than  the 
subject.  Why  then,  besides  the  Grand  Charter, 
and  those  six  other  acts  of  parharoent,  in  the 
very  point,  we  know  that  Magna  Charta  bath 
been  at  least  thirty  times  confirmed ;  so  that 
upon  die  nmtter  We  have  six  or  sevea-and-tbirty 
acts  of  parliament  to  confirm  this  Liberty,  al- 
though it  was  made  matter. of  derision  the  other 
day  in  this  house. 

One  is  that  of  36  E.  3,  n.  9.  and  another  in 
the  same  year,  n.  20.  not  printed,  but  yet  as 
good  as  those  that  are;  and  tlmt.of  42  £.  3. 
cap.  3.  so  express  in  the  point,  especially  the 
Fetiiiun  of  the  Commons,  that  year;  which 
was  read  by  Mr.  Littleton  with  the  king's  an- 
swer so  full,  and  free  from  all  exception,  to 
which  I  refer  your  lordships^  that  I  know  not 
how  any  thing  in  the  world  can  be  more  plain. 
And  therefore,  if  in  parliament  ye  should  make 
any  doubt  of  that  which  is  so  fully  confirmed 
in  parliament,  and  in  a  case  so  clear  go  about 
by  new  glosses  to  alter  the  old  and  good  Is^/ 
we  shall  not  only  forsake  the  steps  of  oor  an- 
cestors, who  in  cases  of  small  importance  woukl 
answer,  <  nolumus  mutare  leges  Anglie  i  hat 
we  shall  yield  up  and  betray  our  right  in  the 

•  This  was  llobert  earl  of  Warwick,  after- 
wards Admiral  for  the  Long-Parliament. 
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pcaCest  inheritaoce  the  subjects  of  England 
hare,  and  that  is  the  laws  ot*  England.  And 
troW  I  wonder  how  any  man  can  admit  of  such 
a  gloss  upon  the  |>lain  text,  as  should  OTcr- 
throw  the  force  of  the  law :  for  whereas  the 
law  of  Magna  Charta  is,  that  no  freeman  shall 
be  imprisoned  but  by  lawful  Judgment  of  his 
peers,  or  the  law  of  the  land  ;  therefore  that 
the  king  hath  power  to  commit  without  cause, 
is  a  sense  not  only  expressly  contrary  to  other 
acts  of  parliament,  and  those  especially  for- 
merly cited,  but  against  common  sense.  For 
Mr.  Attorney  confesseth  this  law  concerns  the 
iing;  why  then,  where  the  law  saith.  the  king 
shall  not  omnmit,  but  by  the  law  of  the  land, 
the  meaning  must  be,  as  Mr.  Attorney  would 
hare  it,  that  the  king  must  not  commit  hut  at 
his  own  pleasure.  And  shall  we  think  that  our 
ancestors  were  so  foolish,  to  hazard  their  per- 
sons and  estiftes,  and  labour  so  much  to  get  a 
law,  and  to  have  it  thirty  times  confirmed,  tJiat 
(he  kiug  might  not  commit  his  subjects  but  at 
his  own  pleasured  And  if  he  did  commit  any  of 
his  subjects  without  a  cause  shewn,  then  he 
most  he  during  pleasure,  than  which  Hothing 
can  be  imagiued  more  ridiculous,  and  contrary 
to  true  reason. 

For  the  Precedents,  I  obser\'e,  that  there 
hath  been  many  shewn,  by  which  it  appears  to 
me  evidently,  that  such  as  have  been  com- 
mitted by  the  king's  council,  they  have  been 
dcliTered  upon  llaheas  Corpus,  and  that  con- 
staudy.  It  is  true,  that  some  precedents  were 
brought  OD  the  king*s  part,  that  when  some  of 
these  persons  desired  to  be  delivered  by  Habeas 
Corpus,  the  king,  or  his  council,  si^irified  his 
majesty's  pleasure  that  they  should  be  deliver- 
ed, or  the  king's  attorney  hath  come  into  the 
court,  and  related  the  king's  command :  hut 
this  seem J  to  make  for  the  subject ;  for  it  be- 
ing in  his  majesty's  power  to  delirer  them,  who 
by  his  spedal  command  were  imprisoned,  may 
not  we  well  think,  that  his  majesty  would  ra- 
ther at  that  time  have  stayed  their  deliverance 
by  law,  than  furthered  it  with  his  letters;  and 
made  the  posoners  rather  beholden  to  him  for 
his  grace  and  mercy,  than  to  the  judges  for 
justice,  bad  not  his  majesty  known  that  at  that 
time  they  ought  to  have  been  delivered  by 
law?  I  think  no  man  would  imagine  a  wise 
king  would  have  suffered  his  grace  and  prero- 
gauve,  if  any  such  prerogative  were,  to  be  so 
coniinuallv  questioned;  and  hi^  majesty  and 
hh  council  so  far  from  commanding  the  judges 
not  to  proceed  to  dehver  the  prisoner  by  them 
committed,  without  cause  shewn,  as  that  on 
the  other  side,  which  is  all  the  force  of  these 
precedents,  the  king  tod  the  council  signi6ed 
to  the  Judges,  that  diey  should  proceed  to  de- 
Hrer  the  parties.  Certainly  if  the  king  had 
challenged  any  such  prerogative,  that  a  person 
/committed,  without  any  cause  shewn,  ought  not 
to  be  delivered  by  the  Judges  without  his  conr 
sent,  it  would  have  appeared,  by  one  precetlent 
or  other  amongst  all  tfint  have  been  produced, 
that  his  majesty  would  have  made  some  claim 
ID  such  a  prerogative.    But  it  appears  to  the 


contrary,  tlAt,  in  many  of  these  cases,  the  Un* 
or  his  oouucil  did  never  interpose;  and  where 
they  did,  it  was  always  in  affirmation  and  en« 
couragement  to  that  cnurt  to  proceed.  And 
besides,  the  wriiing  of  letters  from  his  majesty 
to  the  judges  to  do  justice  to  his  majesty's  sub> 
jects,  may  with  as  good  reason  be  interpreted, 
that  without  those  letters  they  might  not  do 
justice:  also  the  king  signified  his  wilUngness, 
that  such  and  such  persons,  which  were  com- 
mitted by  him,  should  be  delivered.;  tlierefnre 
they  could  not  be  delivered  without  it,  which 
is  a  strange  reason.  So  that  finding  the  lawt 
so  full,  so  many,  and  so^  plain  in  the  point,  and 
finding,  that  whenever' any  were  committed, 
without  cause  shewn,  and  brought  their  Habeas 
Corpus,  they  were  delivered,  and  no  command 
ever  ^iven  to  the  contrary,  or  claim  mafie  on 
the  king's  part  to  any  such  prerogative :  I  may 
safely  conclude,  as  the  house  of  commons  have 
done ;  and  if  any  one  precedent  or  two  of  late 
can  be  shewn,  that  tlie  judges  have  not  deli- 
vered the  prisoners  so  committed,  I  think  it  is* 
their  fault,  and  to  be  inquired  of.  -  But  con- 
trary, it  seems  to  me  to  be  an  undoubted  Li- 
berty of  the  Subject,  that  if  he  be  committed 
without'Cause,  or  without  cause  she^n,  yet  he 
may  have  some  speedy  course  to  bring  tiiniself 
to  trial,  either  to  justily  his  own  innocencv,  or 
to  receive  punishment  according  to  his  Atuit : 
for  God  forbid,  that  an  innocent  man,  by  the 
laws  of  England,  should  be  put  in  worse  case 
than  tlie  most  grievous  mnletactors  are ;  which 
must  needs  be,  if  this  sltould  be,  that  if  a  cause 
be  shewed,  he  may  have  hi»  trial ;  but  if  none, 
he  must  lie  and  pme  in  prison  during  pleasure. 
Mr.  Serjeant  Asliley,  the  other  day,  told  yoar 
lordships  of  the  embtem  of  a  king,  but  bv  his 
leave  made  wrong  use  of  it.  For  a  king  hears 
in  one  hand  the  globe,  and  in  the  other  the 
golden  scepter,  the  types  of  sovereignty  and 
mercy,  but  the  sword  of  justice  is  ever  carried 
before  him  by  a  minister  of  justici' ;  which 
shews,  subjects  may  have  tlieir  remedies  for 
injustice  done,  and  appeals  to  higher  powers: 
for  the  laws  of  England  are  so  ftvourable  So 
their  princes,  as  they  can  do  no  injustice. 

Therefore  I  will  conclude,  as  all  disputes  t 
hold  do,  *  Magna  est  Veritas  et  prevalehic ;  so  - 
I  make  no  doubt,  we  living  under  so  .good  a 
prince  as  we  do,  when  this  is  represented  unto 
him,  he  will  answer  us,  *  Magna  est  Charta  et 
'  praevalebit.' 

From  this  time  to  the  23th  of  the  same 
month,  the  House  of  Commons  in  a  Grand 
Committee  spent  most  of  their  time  in  debate 
about  Martial  Law,  and  part  thereof  in  giving 
the  lords  a  meeting  at  two  conferences,  con- 
cerning their  resolves,  in  order  to  a  Petition  of 
Right,  transmitted  by  the  commons  to  their 
lordships. 

Friday,  25th  of  April,  1688. 
The  Lords  had  a  Conference  with  the  Com- 
mons, where  the  L<»rd  Archbishop  of  Can- 
terbury, (Dr.  George  Abbot)  spake  as  foU 
lows; 
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Gentlemen  of  the  House  of  Commons;  The 
service  of  the  king  and  safety  of  the  kingdom 
do  call  ou  us,  uiy  lords,  Co  give  all  coaveuient 
expedition^  to  dispatch  some  of  these  great  and 
weighty  businesses  before  us.  For  iJie  better 
effecting  whereof,  my  lord^  liave  tiiought  iit  to 
let  you  know,  that  they  do  in  general  agrc^ 
with  you,  and  douhi  not,  but  you  will  agree 
with  us,  to  the  best  of  your  power,  to  maintain 
and  support  the  tundaincntal  laws  of  the  kins;- 
duni,  and  the  fundamental  Liberties  of  the 
&ui>ject :  for  the  particulars  which  may  here- 
after fall  in  debate,  tiiey  have  given  me  in 
chaige.t'»  let  you  know,  That  what  hath  been 
presented  by  you  unto  their  lordships,  they 
have  laid  nothinfr  of  it  by,  they  are  not  out  of 
Jove  with  any  thing  that  you  have  tendered 
unto  them ;  they  have  voted  nothing,  neither 
ere  they  in  love  with  any  thing  proceeding  from 
themselres:  for  that. which  we  shall  say  and 
propose  uuto  you,  is  out  of  an  intendment  to 
invite  you  to  a  mutual  aud  free  conference, 
that  you  with  confidence  may  come  to  us,  and 
we  with  confidence  m^y  speak  with  you ;  so 
that  we  may  come  to  a  conclusion  of  those 
things,  which  we  both  unanimously  desire.  We 
have  resolved  of  nothing,  designed  or  deter- 
mined nothing,  but  desire  to  take  you  with  us, 
praying  help  from  you  as  you  have  done  from 
us. — My  lords  have  thijught  of  some  Proposi- 
tions, which  they  have  oniered  to.be  read  here,- 
and  then  left  with  you  in  writing,  that  if  it  seem 
good  to  yoa,  we  may  uniformly  concur  for  the 
substance ;  luid  if  you  differ,  that  you  would 
be  pleased  to  put  out,  add,  alter,  or  diminish, 
as  you  shall  thmk  fit,  that  so  we  niay  come  the 
better  to  tlie  end  that  we  do  both  so  desirously 
embrace. 

Tlien  the   five  Propositions  following  were 
read  by  the  Clerk  of  the  Upper  House. 

1.  "  That  his  minesty  would  be  pleased  gra- 
ciously to  declare,  That  the  good  old  law  called 
Magna  Charta,  and  the  six  statutes  conceived 
to  be  declarations  and  explanations  of  that 
law,  do  still  stand  in  force  to  all  intents  and 
purposes. 

S.  "  That.his  majesty  would  be  pleased  gra- 
•  ciously  to  declare,  That  according  to  Magna 
Charta,  and  the  statutes  afore-named,  as 
also  acconiing  to  the  most  antient  customs  and 
laws  of  this  land,  every  free  subject  of  this 
realm  hath  a  fundauiental  Propriety  in  his  Goods, 
and  a  fundamental  Liberty  of  his  Person. 

.3.  "  That  hii  majesty  would  be  graciously 
pleased  to  declare,  That  it  is  his  royal  pleasure 
to  ratify  and  confirm  unto  all  and  every  his 
loyal  and  faithful  subjects,  all:  their  ancient, 
several,  just  Liberties,  Privileges,  and  Rights,  in 
as  ample  and  beneficial  manner,  to  all  intents 
and  purposes,  as  their  ancestors  did  enjoy  the 
same,  under  the  government  of  the  best  of  liis 
most  noble  progenitors. 

4.  **  That  his  majesty  would  be  pleased  gra- 
ciously to  declare,  for  the  good  content  of  his 
loyal  subjects,  and  for  the  securing  them  fixim 
litture  fear.  That  in  all  cases  withiu  the  cogni- 
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zanoe  of  the  common  law  coDcerniDg  the  Li- 
berties of  the  Subject,  his  majesty  wguhl  pro- 
ceed according  to  the  common-law  of  this  land, 
and  according  to  tl«e  laws  established  in  the 
kingdom/  and  in  no  other  manner  or  wise. 

5.  '*  As  touching  his  majesty's  royal  Prero- 
gative, intriniical  to  his  sovereignity,  and  in- 
trusted'hiio  withal  from  God,  '  ad  communem 
'  totius  populi  salutem,  et  oon  ad  destructioiiem ;' 
his  majesty  would  resolve  not  to  ustf  or  divert 
the  same,  to  the  prejudice  of  any  of  his  lojral 
people,  in  the  propriety  of  .their  goods,  or 
liberty  of  their  persons ;  and  in  case,  for 
the  security  of  his  majesty's  royal  person, 
the  common  safety  of  his  people,  or  the 
peaceable  Eovernmcnt  of  this  kingdom,  bis 
majesty  shall  find  just  cause  for  reason  of  state 
to  imprison  or  restrain  any  man's  person,  bis 
majesty  would  graciously  dedart,  1  nat  within 
a  convenient  time  he  shall,  and  will  express  the 
cause  of  the  commitment  or  restraint,  either 
general  or  special ;  and  upon  a  cause  so  ex- 
pressed will  leave  him  immediately  to  be  tried 
according  to  the  common  justice  of  the  king- 
dom.'' 

After  the  reading  of  the  Propositions;  the  Arch- 
bibhop  said : 

Tliis  is  but  a  model  to  be  added  unto,  altered, 
or  diminished,  as  ia  your  reasons  and  wisdoms 
ye  shall  think  fit,  after  ye  have  commaoicated 
the  same  to  the  rest  of  the  members  of  the 
house. 

To  this  Speech,  Sir  Dijdley  Diggs,  it  being  at 
a  Free  Conference  in  behalf  of  the  Com- 
mons, made  this  Reply ; 

My  *lords ;  it  hath  pleased  Almt^lity  God 
many  vfays  to  bless  the  knights,  citizens  aid 
burgesses,  now  assembled  in  parliament,  with 
great  comfort,  and  strong  hopes,  that  this  will 
prove  as  happy  a  parliament  as  ever  was  ia 
England.  And  in  their  consultations  for  the 
service  of  his  majesty,  and  the  safety  of  this 
kingdom,  our  special  comfort  and  strong  hopes 
have  risen  from  the  continued  good  inspect, 
which  your  lordshipsso  nobly  have  been  pleased 
to  sheiv  unto  them ;  particularly  at  this  preseot, 
in  your  so  honourable  profession  to  agree  with 
them  in  general,  in  desiring  to  maintain  and 
support  the  fundamental  laws  and  hberties 
of  England. 

The  commons  have  commanded  me  in  Uke 
sort,  to  assure  your  lordships  they  have  been, 
are,  and  will  be,  as  ready  tc  propugn  the  just 
Prerogative  of  his  majesty,  of  which  in  all  their 
Arguments,  Searches  of  Records,  a^id  Resolu- 
tions, they  have  been  most  careful,  according 
to  that  which  formerly  was,  and  now  again  is, 
protested  by  them. 

Another  nobfe  argument  of  your  honourable 
disposition  towards  them  is  expressed  in  this, 
That  you  are  pleased  to  expect  no  present  on* 
swer  from  them,  who  are  (as  your  lordships  in 
your  great  wisdoms,  they  doubt  not,  have  con- 
sidered) a  great  body,  that  must  advise  upon  all 
new  Propositions,  and  resolve  upon  them  be^ 
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i_ 
(ore  they  cao  me  aosw^r,.  according  to  the 
aodent  onier  ot  their  house.  But  it  is  manifest 
in  general,  God  be  thanked  for  it,  tbefe  is  a 
^reac  concurrence  of  affection  to  the  same  end 
10  both  houses,  and  such  good  harnioo}*,  that  I 
entreat  jour  lordahips  leave  to  borrow  a  com- 
parison from  nature,  or  natural  philosophy: 
As  two  lutes  well  sirung  and  tuned  brought  to- 
gether, if  one  be  pbtjed  on,  little  straws  and 
sticks  will  stir  upon  the  other,  though  it  lie  still ; 
so  though  we  have  no  power  to  reply,  yet  these 
thiDg;»said  and  propounded  c^not  but  work  in 
our  bearu,  and  we  will  faithfuUy  report  these 
passages  to  our  house,  from  whence  in  due  time 
{v*e  l^pe)  your  lordships  shall  receive  a  con* 
tentful  answer. 

Mr.  Selden's  Speech,  about  the  five  Proposi- 
tions sent  from  the  Lords  to  the  House  of 
Commons,  April  26,  1628. 
Our  debate  is  now,  how  we  like  of  the  Pro- 
positions. Oars  were  resolutions  of  law,  and 
DO  man  Can  make  question  of  them.  And  as 
we  are  constant,  so  I  hope  thev  of  other  places 
that  have  weighed  them,  are  of  the  same  mind 
with  us.  But  now  their  lordships  laying  them 
by,  propound  what  they  would  have  to  be  law. 
As  they  may  speak  to  vihat  comes  from  us,  so 
may  we  to  what  comes  from  them,  and  they  did 
invite  us  thereto.  I  think  there  is  not  one  of 
the  five  fit  to  be  desired  and  asked.  The  first 
three  are  not  fit,  for  there  is  no  use  of  them  in 
these  great  questions.  The  fourth  we  have 
already,  and  tbe  fifth  is  not  fit  to  be  had  at  all. 
The  fifst  19,  to  declare  that  Maona  Charta  and 
the  six  statutes,  conceived  to  be  declarations 
and  explanatioos  of  that  law,  do  still  stand  in 
force  to  all  intents  and  purposes.  Consider 
what  it  is  we  ask :  Who  doubts  whether  they 
stand  in  force  or  no  ?  Indeed  some  have  pub- 
lished that  Magna  Charta  ia  but  a. charter  and 
no  law.  But  it  is  an  aa  of  parliament ;  and 
let  men  speak  what  they  will,  that  was  the 
fashion  of  statutes  till  printing  came  in.  The 
statutes  were  sent  down  in  ihs  king's  name  to 
be  proclaimed,  and  he  prefixed  his  name,  and 
(his  was  till  about  Hen.  6.  Also  the  body  of 
Magna  Charta  is,  that  it  is  consented  to  by 
all  the  earls,  &c.  and  for  the  assent  there 
was  a  fifteenth  granted,  and  clearly  that 
cannot  be  without  aa  act  of  parliament:  and 
so  constant  it  is,  that  all  else  in  it  is  to  this 
day  put  in  execution.  In  former  parliaments, 
by  thirty  at  least,  it  was  comfirmed,  but  it 
was  not  of  necessity,  and  yet  they  are  surer 
than  this  declaration  yon  will  now  add.  For 
the  second,  that  his  majesty  will  declare  that 
every^  subject  hath  a  Propriety  in  his  goods, 
and  liberty  of  his  person ;  they  that  drew  this 
might  mean  somewhat  more  than  I  understand : 
I  know  not  what  ^e  gain.  Who  doubts  of  our 
propriety !  I  never  heard  it  denied,  but  in  the 
pulpit,  which  is  of  no  weight.  For  the  third, 
that  his  majesty  will  confina  all  just  liberties; 
none  can  tell  what  this  will  produce.  It  ^  not 
fit  we  trouble  his  niajesty  with  it.  The  fourth 
is  not  fit  to  be  asked;  That  in  ail  cases  within 


[170 

the  cognizance  of  the  Conunon  Law  concern^ 
ing  the  Liberties  of  his  subjects,  his  majesty 
would  proceed  according  to  il)e  Common  Law. 
I  conceive  his  niRJesty  never  proceeded  but  ac<* 
cording  to  law.  it  may  be  tiicre  were  commit- 
menis,  yet  the  courts  of  justice  were  open  for 
tlie^ parties  to  seel;  justice.  And  if  any  tbiiig 
be  done  against  the  law,  there,  it  is  the  fault  of 
them  that  sit  there.  So  we  shall  take  it.  But  yet 
liis  majesty  hath  done  nothing  against  the  law. 
For  the  fifth,  it  is  not  fit  to  be  had,  and  there- 
fore not  fit  to  be  asked.  If  we  ask  it  parlia- 
mentarily,  we  shall  have  a  law  to  that  sense, 
and  so  we  shall  destroy  our  (undamental  liber- 
ties, which  we  have  already  resolved.  Now  a 
'convenient  time'  must  be  set  down.  Xn 
former  times  there  was  no  need  of  such  inno- 
vations ;  for  such  law  of  state,  in  a  '  conve* 
nient^tinie'  every  man  was  to  be  delivered  by 
law.  If  they  were  so  wise  then  to  hold  it 
needless,  why  is  it  now  necessary  ?  And  for 
'  convenient  time ;'  what  is  convenient  time  ? 
Who  shall  judge  of  it  but  the  Judges?  And 
so  they  now  shall  have  the  power  of  the  lords, 
and  of  tlie  council.  Also  now  we  desire  in 
some  cases  the  prerogative,  &c.  I  would  fiiin 
see  if  any  person  may  not  l)e committed  at  plea*- 
sure  by  this  clause,  and  no  man  is  exempted. 
At  this  little  gap  every  man's  liberty  may  in 
time  go  out. 

The  Commons  were  not  SAti»fied  with  these 
Propositions,  which  were  conceived  to  choak 
the  Petition  of  Right,  then  under  consideratiou, 
but  demurred  upon  tliem. 

Monday,  28  April.  The  Lord  Keeper  spake 
to  both  Houses  of  Parliament  by  the  King's 
Command,  who  was  then  present. 

My  Lords,  and  ye  the  knights,  citiiens,  and 
burgesses  of  the  House  of  Commons,  ye  cannot 
but  remember  the  great  and  important  affairs, 
concerning  the  safety  both  of  State  and  Reh- 
gion,  declared  first  from  his  majesty's  own 
mouth,  to  b«  the  causes  of  the  assembhng  of 
this  parliament ;  the  sense  wliereof,  as  it  doth 
daily  increase  with  his  majesty,  so  it  ought  U^ 
do,  and  his  majesty  doubts  not  but  it  doth  so 
with  you,  since  the  dinger  increaseth  every 
day,  both  by  efi3uxion  of  time,  and  preparations 
of  the  enemy. 

Yet  his  majesty  doth  well  weit^h,  that  this 
expence  of  time  hath  been  occasioned  by  the 
Debate  which  hath -arisen  in  both  houses  touch* 
ing  the  Liherty  of  the  Subject ;  in  which,  as 
his  majesty  takes  in  good  part  the  purpose  and 
intent  ofthehouseSySO  clearly  and  frequently  pro* 
f<:ssed;tbat  they  would  not  diminish  or  blemish 
his  royal  and  just  prerogative,  so  he  presumes*, 
that  ye  will  all  confess  it  a  point  of  extraordinary 
grace  and  justice  in  him,  to  sufier  it  to  rest  so 
long  in  dispute  without  interruption.  But  now 
his  majesty  considering  the  length  of  time  which 
it  hath  already  taken,  and  fearing  nothing  so 
much  as  any  fiiture  loss  of  that,  whereof  every 
hour  and  minute  is  so  precious :  and  foreseeing 
that  tbe  ordinary  way  of  debate,  though  never 
80  carefully  hosbanded,  most,  in  regard  o£  tho 
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form  of  both  houses,  necessarily  take  more 
time  than  the  affairs  of  Christendom  can  per- 
mit ;  his  majesty,  oat  of  bis  great  princely  care, 
hath  thoaght  of  this'  expedieut  to  shorten  the 
business,  hy  declaring  the  cleamins  of  his  own 
heart  and  intention  :  and  therefore  hath  com* 
manded  me  to  let  your  know,  <  That  lie  hol<ie(h 

*  the  Statute  of  Magna  Cbarta,  and  the  other 
''six  Statutes  insisted  upon  for  the  Subject's 

*  Dberty,  to  be  alt  in  force,  and  assures  you, 

*  that  he  will  maintain  all  bis  Subjects  in  the 
'just  Freedom  of  their  Persons,  and  Safety  of 

*  their  Estates !  and  that  he  will  govern  accord- 
'  ing  to  the  laws  and  statutes  of  this  reahn ; 
'  and  that  ye  shall  find  as  much  Security  in  his 
<  majesty *s  royal  word  and  promise,  as  in  the 
'  strength  of  any  law  ye  can  make ;  so  tha^ 

*  hereafter  ye  shall  never  have  cause  to  com- 
'  plain/  The  conclusion  is.  That  his  majesty 
prayeth  God,  who  hath  hitherto  blessed  this 
kingdom,  and  put  iuto  his  heart  to  come  to  you 
this  day,  to  make  the  success  thereof  happy, 
both  to  king  and  people  *.  and  therefore  he  de- 
sires, that  no  doubt  or  distrust  may  possess  any 
man,  but  that  ye  will  all  proceed  speedily  and 
unanimously  to  the  business. 

The  Commons  being  returned  from  the  lords 
house,  Mr.  Secretary  Cook  persuaded  them  to 
comply  with  tlie  king. 

His  majesty,  said  he,  puts  us  in  mind  of  the 
great  important  affairs  of  the  state,  and  of  his 
sense  rhereof,  that  by  effluxion  of  time  in- 
dreaseth  in  him,  and  he  doubts  not  but  that 
it  doth  increase  in  us.  Ye  see  his  majesty's 
moderation  in  the  iuterprctation  of  all  our  ac- 
tions; he  saith,  that  he  hopes  we  have  the  same 
sense  he  hath,  he  is  pleased  to  consider  of  the 
occasion  of  expcnce  of  time  that  grew  from  the 
Debates  in  both  houses.  .We  see  how  indul- 
gent be  is,  that  however  the  affairs  of  Christen- 
dom are  great,  yet  he  omits  not  this,  nay,  he 
takes  in  good  part  our  Proceedings  and  our 
Declarations,  that  we  will  not  impeach  the 
Prerogative :  also  his  majesty  presumes,  that 
we  will  confess,  that  he  hath  used  extraordi- 
oarv  grace,  in  that  he  hath  endured  dispute 
to  long,  he  acknowledgeth  it  justice  to  stand 
ms  we  have  done. 

Further  out  of  a  princely  care  of  the  public, 
he  is  careful  no  more  time  be  lost ;  and  be- 
cause he  sees  some  extraordinary  course  to  be 
taken  to  satisfy  us,  he  observes,  that  in  the 
form  of  the  debate,  such  length  is  required  as 
the  nature  of  the  business  will  not  endure.  It 
is  to  be  presumed,  that  his  government  will  be 
according  to  the  law :  we  cannot  but  remember 
wliat  his  father  said,  '  He  is  no  king,  bat  a  ty- 
'  rant,  that  governs  not  by  law  *.*  but  this  king- 
dom is  to  be  governed  by  the  Common  Law, 
and  his  nmjesu  assures  us  so  much ;  the  inter- 
pretation is  left  to  the  Judges,  and  to  hit  great 
Council,  and  all  is  to  be  regulated  by  the  com- 
mon law.  I  mean  not  Magna  Charta  only,  for 
that  Magna  Charta  was  part  of  the  common 
law,  and  the  ancient  law  of  this  kingdom  ;  all 
oar  drffereooe  is  in  the  application  of  this  law, 
and  bow  tbu  law,  with  difference^  is  derived 


into  every  court.  I  conceive  there  are  two 
rales,  the  one  of  brats,  that  is  rigid,  and  will 
not  bend,  and  that  is  the  law  of  the  KingV 
Bench,  this  law  will  not  bend ;  and  when  it 
lights  on  subjects  fitting,  if  it  do  not  bend,  it  is 
unjust ;  and  there  comes  in  the  Law  of  Chan- 
cery and  equity :  this  is  application  of  law  ia 
private  men's  causes,  when  it  comes  to  mevm 
ei  tuum.  And  thus  the  general  govemraeotof 
cases,  with  relation  to  the  common  state  of  the 
kingdom,  is  from  the  Council-board,  and  there 
they  are  to  vary  from  the  law  of  the  kingdom ; 
suppose  it  be  in  time  of  dearth,  propriety  of 
goods  may  in  that  time  be  forced,  and  be 
brought  to  the  market :  we  saw  the  experience 
of  it  m  coals  in  London,  and  the  Council-Board 
caused  them  to  be  brought  forth  and  sold.  Iq 
a  time  of  Pestilence  men  may  be  restrained  : 
if  a  schism  be  like  to  grow  in  a  Church,  the 
State  will  enquire  after  the  favoured  of  it : 
if  there  be  fear  of  an  Invasion^  and  it  be  en- 
couraged by  hope  of  a  party  among  us,  it  is  in 
the  power  of  (lie  government  to  restrain  men 
to  their  houses. 

In  the  composure  of  these  things,  there  'n 
great  difference:  what  differences  have  been 
between  the  courts  of  Chancery  and  King's- 
Bench  ?  It  is  hard  to  put  true  difference  be- 
tweeii  the  king's  Prero^tive  and  our  Liberties.  I 
His  majesty  saw  expence  of  time  would  be 
prejudicial ;  it  pleased  God  to  move  his  mi- 
jestf  by  a  divine  band  to  shew  ot  a  way  to 
clear  all  oar  difficulties,  let  us  attend  to  all 
the  parts  of  it ;  there  be  five  d^rees,  and  there 
is  more  assurance  than  we  could  have  by  anj 
law  whatsoever.  His  majesty  declares,  that 
Magna  Charta  and  the  other  Statutes  are  in 
forc^:  this  is  not  the  first  time  that  the  Libertf 
of  tlie  Subject  was  infringed,  or  was  in  debate 
and  confirmed  ;  all  times  thotight  it  safe,  that  | 
tvhen  they  came  to  a  negative  of  power,  it  was 
hard  to  keep  government  and  liberty  together  .- 
but  hisinajesty  stopped  not  there  ;  but  accord- 
ing to  the  sense  of  these  laws,  that  be  will  govern 
bis  subjects  in  their  just  Liberties,  he  absnres 
us  our  liberties  are  just,  they  are  not  of  grace, 
but  of  right ;  nay,  he  assures  us,  he  will  govern 
us  according  to  the  laws  of  the  realm,  and  that 
we  shall  fii^  as  much  security  in  his  maie»tj's 
promise,  as  in  any  law  we  can  make,  and  what- 
soever law- we  shall  make,  it  must  come  to  hit 
majesty's  allowance;  and  if  his  majesty  find 
cause  in  his  government,  he  mav  not  put  life  to 
it:  we  daily  see  all  laws  are  broken,  and  all 
laws  will  be  broke  for  the  oublic  tpod,  and  the 
king  may  pardon  all  offenders;  his  majesty  did 
see,  that  the  best  way  to  settle  all  at  unity,  is 
to  express  his  own  heart:  the  king's  heart  if 
the  best  guider  of  his  own  promise,  his  promise 
is  bound  with  his  own  heart.  What  prince  can 
express  more  care  and  wisdqpi  ? 

Lastly,  he  saith,  That  hereafter  ye  shall  never 
have  the  like  cause  to  complain  :  may  we  not 
think  the  Breach  is  made  uu?  Is  not  his  na- 
jestv engaged  in  his  royal  wwfd?  The  conclusion 
is  full  of  weight :  and  he  prays  God,  that  ai 
God  hath  blessed  this  kingdiom,  and  put  it  iota 
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have  acknowledged  ail  the  laws  to  be  still  in 
force:  the  Judges  have  not  allowed  anj^  judg- 
ment against  these  laws :  the  Lords  also  havp 
coniessed,  that  the  laws  are  in  fdll  strength ; 
they  have  further  retained  our  Kesolutions  en- 
tire, and  without  prejudice. 

All  this  hitller^l  ii  for  our  advantage ;  but 
above  all,  his  majesty  has  this  day,  himself  being 
publicly  present,  declared  by  the  mouth  of  the 
Lord-Keeper,  before  both  the  houses.  That 
Magna  Charta,  and  the  other  six  Statutes,  are 
still  in  force ;  that  he  will  maintain  his  subjects 
in  the  Liberties  of  their  Persons,  and  Proper- 
ties of  their  Goods  :  that  lie  will  govern  them 
according  to  the  Laws  uf  the  kingdom :  this  is 
a  solemn  and  binding  satisfaction,  enpresfing 
his  gracious  readiness  to  coni^jly  with  his  people 
in  all  their  reasonable  and  just  desires.  Ihe 
'king  is  a  good  man,  and  it  is  no  diminution  to 
a  kmg  to  be  called  so ;  for  whosoever  is  a  good 
man,  shall  be  greater  than  a  king  that  is  not 
'so.  The  king  certainly  is  very  tender  of  his 
present  honour,  and  of  his  fame  hereafter :  be 
will  think  it  hard  to  have  a  worse  mark  set 
upon  his  government  tlian  upon  any  of  his  an- 
cestors, by  extraordinary  restraints:  his  ma- 
jesty hath  already  intimated  unto  us  by  a  mes-  ^ 
sage,  That  he  doth  willingly  give  way  to  have 
the  abuse  of  power  reformed.  By  which  I  do 
verily  believe,  that  he  doth  very  well  under- 
stand what  a  miserable  power  it  is,  which  hath 
produced  so  much  weakness  to  himself,,  and  to 
the  kingdom;  and  it  is  our  happiness,  that  he  is 
so  ready  to  redress  it. 

For  my  own  part,  I  shall  be  very  glad  to  see 
that  good  old  decrepid  law  of  Magna  Charta^ 
which  hath  been  kept  so  long,  and  Iain  bed-rid 
as  it  were ;  I  shall  be  glad  to  see  it  walk  abroad 
again  with  new  vigour  and  lustre,  attended  and 
followed  with  the  other  six  Statutes :  question- 
less it  will  be  a  great  heartening  to  all  the  peo- 
ple. I  doubt  not,  but  upon  a  debating  Con- 
ference with  the  Lords,  we  shall  happily  fall 
upon  a  fair  and  fit  accommodation,  concerning 
the  Liberty  of  our  I'ersons  and  Propriety  of  our 
Goods.  I  hope  we  may  have  a  Bill,  to  agree 
in  the  point,  against  imprisonment  for  Loans 
or  Privy-Seals.  As  for  intrin&ical  power  and 
reason  of  state,  they  are  matters  in  the  clouds, 
where  I  desire  we  may  leave  them,  and  not* 
meddle  with  them  at  all :  lest  by  the  way  of 
admittance,  we  may  lose  somewhat  of  that 
which  is  onr  own  already.  Yet  this  by  the 
way  I  will  say  of  Reason  of  State,  That,  m  the 
latitude  by  which  it  is  used,  it  hath  eaten  out 
almost,  not  only  the  laws,  but  all  the  religion 
of  Christendom. 

Now,  Mr.  Speaker,  I  will  only  remember  ]^ou 
of  one  precept,  and. that  of  the  wisest  man; 
*  Be  not  over  wise,  be  not  over  just :'  and  he 
eives  this  reason,  *  for  why  wilt  thou  be  deso- 
late ?' — ^Sir,  if  justice  and  wisdom  may  be 
stretched  to  desolation,  let  us  thereby  learn, 
that  moderation  is  the  virtue  of  virtues,  and  the 
wisdom  of  wisdoms.  Let  it  be  our  master-piece 
so  to  carry  our  business,  that  we  may  keep  par- 
liaments on  foot :   fur  as  long  as  they  are  fire- 


fais  heart  to  come  amongst  us,  so  to  make  this 
day  f  oooessful.  *  The  wrath  of  a  king  is  like  the 

*  ruarittg  of  a  lion,'  and  all  laws  with  his  wrath 
are  to  no  effect ;  but  *■  the  king's  favour  is  like 
'  the  dew  upon  the  grass,'  there' all  vi^ill  prosper ; 
and  God  made  the  instruments  to  unite  all 
hearts,  Hu  majesty  having  thus  discharged 
hioiself,  he  prays  us  to  proceed  to  tbe  bu^e»s 
that  so  much  coocerns  him.  As  his  majesty 
luith  now  shewed  hiroseli*  tiie  best  of  kings,  let 
u^  acknowledge  his  majesty's  goodness,  and  re- 
turn to  that  Union  which  we  all  desire. 

But  this  motion  was  net  received  with  gene- 
ral acceptation ;  and 

Sir  Benjamin  Mudyard  replied  to  it : 

We  are  now  upon  a  great  Business,  and  the 
manner  of  bandUog  it  may  be  as  great  as  the 
business  itself.  I  need  not  tell  you,  that  Li- 
berty is  a  precious  thing,  for  every  man  may 
let  hU  own  price  upon  it,  and  he  that  dutli  not 
value  it  deserves  to  be  valued  accordingly. 
For  my  own  part,  I  am  clear  without  scruple,^ 
that  what  we  have  resolved,  is  according  to  the 
I.1W ;  and  if  any  judge  in  £ngland  were  of  a 
coflirary  opinion,!  am  sure  we  should  have 
beard  of  hion  ere  now.  Without  all  question, 
the  very  point,  scope,  and  drift  of  Magna  Charta 
was,  to  reduce  tbe  regal  to  a  legal  power,  in 
matter  of  Imprisonment,  or  else  it  had  not 
been  worthy  so  much  conteiiding  for. 

But  there  have  been  Precedents  brought  to 
prove  the  practice  and  interpretation  of  the 
Uw.  I  confers  I  have  heard  many  Precedents 
of  uiility  and  respect,  but  none  nt  all  of  truth, 
or  of  law  :  certainly  there  is  no  court  of  justice 
in  England,  that  will  discharge  a  prisoner  com- 
mitted by  the  king,  rege  incontuUo,  without 
acquainting  tbe  king ;  yet  this  good  manners 
was  never  made,  or  mentioned  as  a  legal  part 
of  the  delivery. 

It  is  objected.  That  the  king  ought  to  have  a 
intft  \e(t  and  deposited  in  him :  God  forbid  but 
be  should  :  and  I  say,  that  it  is  impossible  to 
take  it  frem  him,  for  it  lies  not  in  the  wit  of 
man  to  devise  such  a  law  as  should  be  able  to 
comprehend  all  particulars,  ail  accidents,  but 
t^iat  extraordinary  cases  must  happen,  which, 
when  they  come,  if  they  be  disposed  of  for  the 
common  good,  there  will  be  no  law  against 
tliem,  yet  must  the  law  be  general,  for  otbei^ 
wise  admissions  and  exceptions  will  fret,  and 
eat  out  tbe  law  to  nothing.  God  himself  has 
constituted  a  general  law  of  nature,  to  govern 
the  ordinary  course  of  things,  he'  hath  made  no 
law  for  miracles;  yet  there  is  this  observation 
of  thena,  that  they  are  rather  <  preter  naturam,* 
than  *  contra  naturam/  and  always  *  propter  bo- 

*  orts  fines:*  for  king's  Prerogatives,  are  rather 
besides  the  law,  than  against  it ;  and  when  thev 
are  directeil  to  right  ends  for  the  public  good, 
(hey  are  not  only  concurring  laws,  but  even 
laws  in  singularity  and  excellency. 

Bat  to  come  nearer,  Mr.  Speaker,  let  us 
<y)n8ider  where  we  are  now,  what  steps  we  have 
j^ne  and  gained;  the  king's  learned  Counsel 
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quent,  there  «vill  be  no  irregular  power ;  which 
though  it  cannot  be  broken  at  once,  yet  in  short 
time  it  will  fade  and  moulder  away  :  there  can 
be  no  total  or  final  loss  of  Liberties,  but  by 
loss  uf  Parliaments.  As  long  as  they  last, 
what  we  cannot  get  at  one  time,  we  may  have 
at  another. — Let  no  man  think,  that  what  I 
have  said  is  tlie  languawe  of  a  private  end,  my 
aim  IS  upon  the  good  success  of  the  whole ;  for, 
I  tliauk  God,  my  mind  stands  above  any  fortune 
that  is  to  be  got  by  base  and  unworthy  means : 
no  man  is  bnund  to  be  rich  or  great,  no,  nor  to 
be  wise;  but  every  man  is  bound  to  be  honest, 
out  of  ivhich  heart  1  have  spoken. 
The  Bishop  of  Exeter's  (Dr.  Joseph  Hall)  Let- 
ter sent  to  the  House  of  Commons,  28 
April,  1628. 

Gentlemen  ;  For  God's  sake  be  wise  in  your, 
wtll-raeant  zeal;  why  do  you  argue  away  pre- 
cious time  that  can  never  be  revoked,  or  re- 
paired ?  Woe  is  me  !  while  we  dispute,  our 
friends  perish,  and  we  roust  follow  tliem.  AVhere 
are  we,  if  we  break ;  and  (I  tremble  to  think) 
we  cannot  but  break,  if  we  hold  so  stiff.  Our 
Libenie»  and  Proprieties  are  sufliciently  declared 
.  to  be  sure  and  legal,  our  Remedies  are  clear 
and  irrefragable  ;  what  do  we  fear,  every  sub- 
ject sees  the  way  now  chalked  out  for  future 
justice,  and  who  dares  henceforth  tread  besides 
it  ?  Certainly  whilst  Parliaments  live,  we  need- 
Jiot  tois-doubt  the  violations  of  our  Freedoms 
and  Rights;  may  we  be  but  where  the  law 
found  us,  we  shall  sutficiently  enjoy  ourselves 
and  ours ;  it  is  no  season  to  search  for  more  ! 
O  let  us  not,  whibt  wc  over-rigidly  plead  for  an 
} higher  strain  of  safety,  put  ourselves  into  a  ne- 
•t^ity  of  ruin  and  uiter  despair  of  redress  :  let 
us  not,  in  the  suspicion  of  evils  that  may  be, 
ca&t  ourselves  into  a  present  confusion.  If  you 
love  yourselves  and  your  country,  remit  some- 
thingof  your  own  terms;  and  since  the  substance 
18  yielded  by  your  noble  patriots,  stand  'not  too 
rigorously  upon  points  of  circiunstance  :  fear 
not  to  trust  a  good  king,  who,  after  the  strict 
laws  made,  must  be  trusted  with  the  execution. 
Think  that  your  country,  nay  Christendom,  lies 
on  tiie  mercy  of  your  present  resolutions.  Re- 
lent, or  farewel  welfare.  From  him  whose  faith- 
ful heart  bleeds  in  a  vowed  sacrifice  for  his  king 
and  country j  Exeter.  • 

Upon  this  Debate,  it  was  ordered,  That  a 
Committee  of  Lawyers  do  draw  a  Bill,  contain- 
ing the  substance  of  Magna  Charta,  and  the 
other  Statutes,  that  do  concern  the  Liberty  of 
the  Subject;  which  business  took  up  two  whole 
days. 

Mr.  Sei.dem*s  Speech  at  the  Committee  about 
the  BiU  for  Magna  Charta,  and  the  Liber* 
Iks  of  the  Subject.    Apnl  28, 1628. 
I  would  have  the  violation  tenderly  mention- 
ed.    Let  us  set  down  the  Statute  of  Magna 
Charta.     13  Hen.  4,  it  is  adjudged  in  the  Par- 
liament Roll,  that  the  Statute  of  Tallage  »  an 
Act  of  Parliament.      It  is  not  entered  in  the 
Statute  Roll,  and  it  was  34  £d.  1.  19  £d.  S, 


Mt.  claus.  mem.  15;  *  Les  comens  priont  loo 
'  divers  fuer'  prise  et  imprison  per  accuscment 
'  de  persons  malevolent  loo  ne  tber'  indict  ace' 

<  al  ley  del  terre,  ils  priont  que  ib  que  sont 
'  prise  sans  indictment  veignont  en  Chancery, 

*  et  que  droit  serra  fait.  Et  roy  vult  que  duI 
'  serra  prise.'  '  But  this  is  not  in  the  Parliament 
Rolic5  £d.  3,  c.  9.    14  Ed.  3,  c.  1,>  that  tliere 

<  shall  be  no  aid  oQr  chariee  but  by  Parlianvent.' 
25  £d.  3,  c.  4.  '  None  stiail  be  attadied  by  pe- 

*  tiiion  without  presentment,  or  an  original  i^iit.' 
25  £d.  3,  no.  16.     '  Item,  priont  les  comens 

<  que  les  loans  soient  release,  et  null  serra  com- 

<  peV  de  faire  arrere  eocontre  les  franchises  del 
'  terre.  Le  roy  le  pie  st.'  98  Ed.  3,  c.  3.  «  Nul 

<  serra  ouste  de  terre  ou  tenements  sans  due 

*  proces  del  ley.'  36  E.  3,  no.  9.  *  Que  le  grand 

*  Charter  serra  duly  observe,  et  null  serra  im- 

*  prison  sur  special  command.'  36  £d.  3,  no. 
20.    *  Que  nul  serra  imprison  per  special  com- 

*  mand.'    36  £.3,  no.  24.  *  Si  ascun  bomesoit 

<  grieve  contre  h s  articles,  avant  dit  veigne  en 

<  Chancery  et  droit  serra  fait.'  STTA,  3,  no.  10. 
'  Ils  la  desire  que  le  grand  Charter  et  especial- 

<  meat  les  articles  darrein  stat.  soient  execute.' 
37  £d.  3,  c.  18.     '  11  est  coriteine  eii  le  grand 

*  Charter  que  nul  serra  imprison,  ^c.  ils  que 

*  font  tiel,  &c.'  38  Ed.  3,  no.  10.  <  Les  comenj 

<  priont^ue  le  grand  Charter  et  les  autres  sta- 
<tuts  soient    execute  et  que  breves  serront 

*  grauntez  al  cestu/  que  sue  pur  ceo,  et  si  ascuQ 

<  judgment  soit  fait,  il  serra  void.' 

Thm^day  the  1st  of  May,  Mr.  Secretary  Cook 
delivered  a  Message  from  his  majesty,  viz.  to 
know  whether  the  house  will  rest  on  his  Royal 
Word,  or  no,  declared  to  ihcm  by  tlie  Lord 
Keeper ;  which  if  they  do,  he  assures  them  it 
shall  be  royally  performed.  ■ 

Upon  this  there  was  a  silence  for  a  good 
space :  then  Mr.  Secretary  Cook  proceeded : 
1  his  silence  invites  me  to  a  further  speech,  and 
further  to  address  myself;  now  we  see  we  must 
grow  towards  an  issUe.  For  my  part,  how  con- 
fident I  have  been  of  the  good  issue  of  this  par- 
liament, I  have  certified  in  this  place,  and  else- 
where, and  I  am  still  confident  therein;  I  know 
his  majesty  is  resolved  to  do  as  ranch  as  ever 
king  did  for  his  subjects  :  all  this  debate  bath 
iirown  out  of  a  sense  of  onr  suiferings,  and  a 
desire  to  make  up  again  chose  breaches  that 
have  been  made. 

Since  this  parliament  begun,  hath  there  been 
any  dispense  made  of  that  which  hatli  formerly 
been  done?  When  means  were  denied  his  ma- 
jesty, being  a  young  king,  and  newljF  come  u> 
his  crown,  which  he  found  engaged  in  a  war, 
what  could  we  expect  in  soch  necessities?  His 
majesty  called  this  parliament  to  make  up  the 
breach :  his  majesty  a&»ures  us  we  shall  not 
have  the  like  cause  to  complain;  he  assores, 
the  laws  shall  be  established,  what  can  we 
desire  more;  all  is,  that  we  provide  for  pos- 
terity, and  that  we  do  prevent  the  like  safi*enng 
for  the  future.  Were  not  the  same  means  pn>- 
vided  bvthem  before  us?  Can  we  do  more? 
We  are'  come  to  tlie  Liberty  of  the  Subjects, 
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lod  the  Prerogacire  of  the  King;  I  hope  we 
•hall  BOt  add  any  thing  to  ourselves,  to  df  press 
hm,  I  wiU  not  divine,  I  think  we  shall  find 
difficulty  with  the  king  or  with  the  lords;  I 
shall  not  deliver  my  opinion  as  a  counsellor  to 
his  majesty,  which  I  will  not  justify  and  say 
here,  or  at  the  Council-board.  Will  we  in  this 
necessity  strive  to  bring  ourselves  into  a  better 
condition  and  greater  liberty  than  our  fathers 
had,  and  the  cronvn  into  a  worse  than  ever?  I 
dare  not  advise  his  mnjesty  to  admit  of  that : 
If  this  that  we  now  desire  be  no  innovation,  it 
is  all  contained  in  those  acb  and  statutes;  and 
whatsoever  else  we  would  add  more,  is  a  diminu- 
tion to  the  kin«i's  power,  and  an  addition  to 
«ur  own.  We  deal  with  a  wise  and  prudent 
prtoce,.  that  hath  a  sword  in  his  hand  for  our 
good,  and  this  good  is  supported  by  power. 
Do  not  think,  that  by  caeics  of  law  and  debate 
we  can  make  that  not  to  be  law,  witich  in  ex- 
perience we  every  day  find  neccssory.-r-Give 
me  leave  freely  to  tell  you,  that  I  know  by  ex- 
peiience,  ihiit  by  the  place  I  hold  under  his 
majesty,  if  1  will  discbarge  the  duty  of  my  place 
and  the  oath  I  haye  Uken  to  his  majesty,  I 
oiusi  commit,  and  neither  express  the  cause  to 
the  gaoler,  nor  to  ihe  judges,  nor  to  any  coun- 
telior  ill  England,  but  to  the  king  himself;  yet 
do  not  ihuik  I  go  wit<*.out  ground  of  reason,  or 
take  this  power  committed  to  me  to  be  un- 
limited; vea,  rather  it  is  totiie  a  charge,  bui^ 
then,  and  danger :  fur  if  I  by  this  power  shall 
commit  the  poorest  porter,  it  I  do  it  not  upon 
a  just  cause,  if  it  may  appear,  the  burthen  will 
fall  upon  Bie  heavier  than  the  law  can  inflict, 
£>r  I  shall  lose  my  credit  with  his  majesty,  and 
my  place.  And  I  beseech  you  consider  whe^ 
ther  those  thai  have  been  in  the  same  place  have 
not  committed  freely,  and  trot  any  doubt  made 
of  it,  nor  any  complaint  made  by  the  subject. 

Sir  Robert  FhiiUpt  hereupon  spBk'e  thus: 
That  if  the  words  of  kings  strike  impressions  in 
the  hearts  of  subjects,  tiien  do  these  words  bpon 
this  occasion  strike  an  impression  in  the  hearts 
of  us  all :  to  speak  in  a  plain  lingaage,  we  are 
now  come  to  the  end  of  our  journey,  and  the 
welldi^iposing  of  an  Answer  to  this  Message,  will 
give  happiness  or  misery  to  this  kingdom.  Let 
us  set  the  cammonweaith  of  England  before  .the 
eyes  of  bis  majesty,  that  we  may  justify  our- 
selves, that  we  have  demeaned  ouri>dves  duii- 
fally  to  his  majesty. 

Mr.  Huc/cQpe/Zof  Lincoln*!iJnn,  1  May,  1628, 
spake  thus  : 

Sin;  I  chose  rather  to  discover  tny  weakness 
by  speaking,  than  to  beti^y  my  conscience  by 
ulence:  my  opinion  is,  that  we  ^halldowefl 
totally  to  omit  our  Resolution  out  of  this  Bill, 
and  rjely  only  upon  a  con6rmation  of  the  laws. 
^  The  Objections  made  against  this  opinion 
are  two.  The  first  is,  that  we  shall  thereby 
receile  from  our  own  Resolution. 

The  second,  that  by  a  bar^  confirmation  of 
the  old  laws,  without  insertiot;  of  our  Resolution, 
fay  way  of  explanation,  wc  shall  be  but  in  tiie 
same  case  as  oefor^. 

For  the  first^  that  though  we  desire  only  a 
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confirmation  without  adding  of  our  Resolution, 
we  do  not  thereby  recede  from  oar  Resolutioii, 
I  reason  thus :  Oar  Resolution  was  drawn  out 
of  t  he  sense  of  those  laws,  which  arc  now  desired 
to  be  confirmed,  so  that  no  question  can  be 
made  by  any  of  us  that  have  thus  declared  our- 
selves, but  that  oor  Resolution  is  virtually  coih- 
tained  in  "the^e  laws.  If  that  be  so,  how  can 
our  acceptance  of  a  tenfirmation  of  these  laws 
be  a  departure  from  our  Resolution } — ^Nay?  ni^ 
ther  we  think  the  contrary  is  true;  he  that 
double,  that  by  confinnation  of  these  laws  ouf 
Resolution  is  not  hereby  confirmecl,  doubts  whe- 
ther we  have  justly  deduced  our  Resolutions  otit 
of  those  laws,  and  so  calls  our  Resolutions  into 
question. — This  argument  alone  is,  in  ray  opi- 
nion, H  full  Hilswcr  to  that  first  Objection,  that 
in  desiring  a  bare  con^rmation  of  those  laws, 
wc  depart  from  our  Resolutions. 

The  second  Objection  is,  that  if  we*  have 
nothing  but  a  confirmation  we  are  in  no  better 
case  dian  we  were  before  those  late  \ii>lations 
of  the  law.  lliis  1  deny,  and  do.  confidently 
affirm,  that  although  we  have  no  more  than  a 
confirraati<}n  of  those  laws  which  are  recited  in 
the  bill  that  is  now  before  us,  we  shall  depart 
hence  in  far  better  case  than  we  came,  and 
that  in  divers  respects. 

1.  Some  of  the  laws  recited  in  this  Bill,  and 
desired  to  be  confirmed,  are  not  printed  laws, 
and  are  known  to  few  professors  of  the  law, 
and  much  less  to  others,  and,  yet  they  are 
laws  of  as  great  consequence  for  tlie  Liberty 
of  the  Subject,  if  not  of  greater,  than  any 
that  are  printed:  as  namely  25  £dw.  S,  no. 
1.  *  That  Loans  against  the  will  of  the  lender 
are  against  reason  and  the  freedom  of  the 
realm.'  86  Ed.  3,  no.  P,  by  which  Imprison-* 
nients  by  special  commandment  without  due 
pmtess  are  forbidden.  These  two  are  not 
printed.—That  excellent  law  De  Tallagio  non 
eoncedendo  in  print,  hath  in  a  public  coiirt  been 
by  a  great  counsellor  said  to  be  but  a  Charter, 
and  no  law.— The*  statute  1  Rich.  S,  against 
Benevolences,  is  by  some  opinions  in  print  an 
absolute  law.  If  we  can  get  all  these  good 
laws,  besides  those  six  other,  which  are  ex« 
positions  of  Ma^na  Cliarta,  in  the  point  of  the 
treedom  of  our  persons,  to  be  confirmed  and 
put  ill  one  law,  to  the  easy  view  ot  all  men,  is 
not  our  case  far  better  than  when  we  Cam6 
hither.' 

^.  Will  not  the  occasion  of  tlie  making  of 
this  law  of  coi\firmation,  so  ni»toriously  knomi, 
be  transmitted  to  all  posterity  ?  Certainly  iti 
will  never  be  forgotten,  that  the  occasion  there- 
of was  the  im'priyonmentof  those  worthy  Gen- 
tlemen f«)r  not  le.'tdinr,  and  tlie  Resolution  in 
the  KinstVBench  in  denring  to  bail  them ;  and 
is  not  the  occasion  of  the  making  of  a  law  a 
good  role  to  expound  it  f  If  so,  then  by  gK'ing 
n  confinnation  upon  this  occasion,  we  have 
bettered  oar  case  very  much. 

3.  Have  not^the  Judges  in  the.  King's-Bendi, 
in  open  parliament,  upon  our  complaint,  db- 
claimed  lO  have  given  any  Judgment  in  th« 
point?    Which  getttrally  before  by  ths  parlies 
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meat  was  otherwise  conceived  ;  for  now  thev 
•ajr,it|Wfitf  but  an  Award  and  no  Judgment^  will 
•uch  a  notorious  act  upon  so  important  an  oc- 
'  casioB  in  so  public  a  place  be  quickly  forgot- 
ten ?  Nay,  will  not  the  memory  of  it  for  ever 
remain  upon ,  fecord }  Is  not  our  ease  then 
much  better  than  when  we  came  hither? 

4.  Will  not.the  Resolution  of  tbis  house,  and 
all  our  arguments  and  reasoqs  against  impri- 
sonment without  a  cause  expressed  (which  no 
doubt  by  the  course,  we  have  taken  will  be 
transferred  to  posterity)  be  a  great  means  to 
Stay  any  judge  hereafter  from  declaring  any 
judgment  to  the  contrary,  especially  if  there 
be  likelihood  of  a  parliament  ?  Is  not  our  case 
in  tliis  very  much  amended  ? 

XAStly,  Have  we  not  received  Propositioos 
from  the  lords,  wherein,  amongst  other  things, 
they  declared,. tliat  they  are  not  out  of  love 
with  *  0ur  proceedings  f  Is  not  this  a  great 
strengthening  to  it  ?  But  uftcr  so  long  debate 
amongst  them,  about  it,  they  cannot  take  any 
jtist exception  to  it;  and  doth  not  this  also 
much  amend  our  case  f 

From  all  these  reasons,  I  conclude  that  the 
seqond  Objection,  that  by  a  confirmation  we 
are  in  no  better  case  tlian  when  we  came  toge- 
ther^ is  also  a  weak  objection. 

Now  for  Reasons  to  move  as  to  proceed  in 
this  course  of  accepting  a  confirmation :  1.  We 
have  his  maj^sty*s  gracious  promise  to  yield  to 
a  confirmation  of  the  old  laws,  from  which  we 
may  rest  most  assured  he  will  not  depart ;  if 
¥/Q  tender  him,  withal,  our  Proposition  to  be 
eqactedy  we  have  cause  to  doubt  that  we  shall 
lose  both  the  one  and  the  other.  2.  We  are 
aojess  assured  of  the  lords  joining  with  us,  for 
in  their  propositions  sent  to  us  they  have  deli- 
vered themselves  to  that  purpose :  this  is  tlien 
a  secure  way  of  getting  sbmewhat  of  great' ad- 
vantage to  us ;  as  we  have  ^r^at  hopes,  and  in 
a  manner  assurance  on  this  side ;  so  on  the 
other  side  we  have  great  doubts  and  fears,  |hat 
by  offering  our  R^olution  to  be  enacted,  we 
shall  lose  all.— For  first  we  have  had  already 
experience  of  the  lords,  that  they  are  not  very 
forward  to  join  with  us  in  a  declaration  of  oi^r 
Proposition  to  be  law ;  if  they  stumble  at  a 
declaration,  much  more  will  they,  in  yielding 
HO  make  a  law  in  the  same  point.  And  have 
«ve  not  much  more  cause  to  doubt  that  his  ma* 
jesty  will  not  yield  unto  it,  seeing  it  toucheth 
him  so  near  ?  Is  it  not  the  notice  of  his  plea* 
jmre  that  hath  wrought  thus  with  the  lords  ? 

If  we  should  doe  our  Bill  with  our  Proposi- 
tion, and  it  should  be  rejected  by  the  lords,  or 
by  the  kingf  ia  not  our  Resolution  much  weak- 
ened by  it;  and  are  we  not  then  in  far  worse 
pase  than  before  we  made  it?  Our  Resolution 
for  the  rejecfing  of  our  Proposition,  will  tend 
to  a  justification  of  all  tiiat  hath  been  done 
against  us  in  this  great  point  of  our  liberty. — 
Let  us  then,  like  wise  men,  conform  our  desire 

{o  our  hopes,  and  guide  our  hopes  by  probabi- 
ities ;  other  desires  and  other  hopes  are  but 
vain.  Thi^  is  my  poor  opinion  in  this  weighty 
lousiness. 


And  s>  the  day  following  they  had  forthsr 
debate  upon  that  matter,  the  bouse  beiag 
turned  into  a  Orand  Committee,  and  Mr.  Her- 
bert in  the  chair.  Some  said  that  the  Subject 
has  suffered  more  in  the  violation  of  ancient 
Liberties  within  these  few  years,  than  in  SOO 
years  before,  and  therefore  care  ought  to  be 
taken  for  the  time  to  come. 

Sir  Eduard  Cokt  said,  That  that  <  Rovai 
Won!,'  had  -  reference  to  some  Message  foiv 
merly  sent ;  his  majesty's  woYd  was,  that  they 
may  secure  themselves  any  way,  by  bill  of 
otherwise,  he  promised  to  give  way  to  it.  And 
to  the  end  that  this  might  not  touch  his  mi^e»> 
ty's  honour,  it  was  proposed,  that  the  Bill  come 
not  firom  the  house,  but  from  the  king:  Ws 
will  and  grant  for  us  and  our  successors,  and 
that  we  and  our  successors  will  do  thus  and 
thus ;  and  it  is  the  kin^s  honour,  he  cannot 
speak  but  by  record. 

Oi^rs  desired  tbe  house  to  consider,  wbea 
and  where  tlie  late  promise  was  made ;  was  it 
not  in  the  face  of  both  houses  ?  Cruel  kingi 
have  been  careful  to  perform  their  promises, 
yea,  though  they  have  been  4inlawfol,  as 
Herod.  Therefore  if  we  rest  upon  his  majes- 
ty's promise,  we  may  assure  ourselves  of  tbe 
performance  of  it ;  besides,  we  bind  bis  ma- 
jesty, by  relying  on  his  word :  we  have  laws 
enough,  it  is  the  execution  of  them  that  is  oor 
life,  and  it  is  the  king  that  gives  liie  and  exe- 
cution. 

Sir  Thomas  Wentworth  concluded  the  debate^ 
saying.  That  never  honse  of  parliament  trusted 
more  in  the  goodness  of  their  king,  for  their 
own  private  account,  than  the  present;  bat 
we  are  ambitious  that  his  majesty's  goodness 
may  remain  to  posterity,  and  we  are  accountar 
ble  to  a  public  trust :  and  -therefos«  seeing 
there  hath  been  a  public  violation  of  the  laws 
by  his  ministers,  aoiiiiDgwill  satisfy  him  hot  a 
public  amends ;  and  our  desires  to  viodicste 
the  Subjects  Right  by  Bill,,  are  no  more  than 
are  laid  down  in  fonner  lawsy  with  some  modest 
provision  for  instruction,  performance  and  exe- 
cution. 

Which  so  well  agreed  with  the  sense  of  the 
house,  that  they  made  it  the  subject  of  a  Mcs* 
sage  to  be  delivered  by  tbe  SpeaJccr  to  his  ma- 
jesty. 

Amidst  those  deliberations,  another  Mes- 
sage was  delivered  May  3,  from  his  majesty,  by 
Mr.  Secretary  Cook ;  "  That  howsoever  we 
proceed  in  -this  business  we  have  in  hand, 
which  his  majesty  will  not  doubt,  but  to  be  ac- 
cording to  our  constant  profiession,  and  so  as  be 
may  have  canse  to  give  us  tfasmks  ;  yet  his  re- 
solution is,  that  £>th  his  royal  care,  and 
hearty  and  tender  afiection  towards  all  his  loi'- 
ing  subjects,  shall  appear  to  the  whole  king* 
dom,  and  all  the  world,  that  he  will  govern  in 
according  to  tKe  laws  and  customs  ef  tbis 
realm ;  that  he  will  maintain  us  in  tbe  Liber- 
ties of  our  Persons,  and  Proprieties  of  oor 
Goods,  so  as  we  may  enjoy  as  much  happiness 
as  our  fdia-fitthen  in  their  hem  times ;  w^ 
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chaC  he  will  xedify  what  hath  bcea*  or  mav  be 
^Miad  meoks  aoiongtt  us,  so  that  hereafier  tkere 
BHijbeao  justcaOse  to  complain.  Wherein 
•s  his  majesty  will  rank  himself  amongst  the 
best  of  oar  kings,  and  shew  he  hatU  no  inteo- 
tion  to  invade  or  impeach  our  lawful  liberties, 
or  right ;  8»  he  will  have  us  match  ourselves 
with  the  best  subjects,  not  hy  encroaching 
upon  that  sovereignty  and  prerogative,  which 
Crod  hath  put  into  bis  hands  for  our  good,  but 
bj  containing  ourseives  within  the  bounds  and 
laws  of  our  fore-£itliCT8,  without  restraining 
them,  or  enlaigiug  them  by  new  explanations, 
interpretations,  expositions,  or  additions  in  any 
sort ;  which,  he  teiletli  us,  he  will  not  give  way 
unto. — ^That  the  weight  of  the  affairs  of  the 
kingdom,  and  Christendom,  do  press  him  more 
and  more,  and  that  tlie  time  is  now  grown  to 
(hat  point  of  maturity,  that  it  cannot  endure 
long  delMte  or  delay ;  so  as  this  session  of  par- 
liameot  must  C96ntinne  no  longer  than  Tuesday 
come  seven-Bight  at  furthest:  in  which  time 
his  majesty,  for  his  parg  will  be  ready  to  per- 
ibnn  what  he  promised ;  and  if  the  bouse  hfi 
not  ready  to  do  that  is  fit  for  themselves,  it 
shall  be  their  own  fanUs.«^ABd  upon  assur- 
ance of  our  good  dispatch  and  correspondence, 
his  niMetty  declaretb,  that  his  royal  hitention 
is  to  have  aaother  session  of  parliament  at 
Hichaelmaa  aext,  ibr  the  perfecting  of  such 
thiofp  as  cannot  now  be  done." 

This  Meesage  was  debated  the  next  day,  be- 
ing Saturday,  May  3,  whereupon 

Sir  Jifkn  Eiiiot  sp^ke  to  this  effect:  The 
king^,  saith  he,  will  rank  himself  with  the  best 
of  kuigSy  and  therefore  he  would  have  us  rank 
ourselves  with  the  best  subjects ;  we  will  not 
incroach  upon  that  sover^jjgnty  that  God  hath 
pot  into  hb  hands ;  this  m^Les  me  (ear  his  ma- 
les^ ie  mis-informed  in  what  we  go  about ; 
let  Us  make  some  enlargement,  and  put  it  be- 
ion  him,  that  we  will  not  make  an^  thing  new. 
As  for  the  time  of  this  session,  it  is  but  short ; 
and  look  how  manv'  messages  we  have^  so  many 
iaterrapcionSy  and  mis-reports,  and  mia-repre- 
scntations  to'  his  majesty  produce  those  mes- 
aaees. 

Sir  Miles  Fleetwood  continued  the  debate, 
and  nid,  That  this  business  is  of  great  impor- 
tance, we  ace  to  accommodate  this:  the  breach 
of  this  parliament  will  be  the  greatest  misery 
Chat  ever  befoll  ust  the  eyes  of  Christendom 
are  upon  this  parliament,  the  state  of  all  our 
Protestant  friends  are  ready  to  be  swallowed 
np  hy  the  emperor's  forces,  and  our  own  king- 
dom is  in  a  miserable  strait,  for  the  defence  of 
our  religics)  that  is  invaded  by  the  Roman  Ca- 
tholicSy'by  the  eolenr  of  a  commission,  which 
is  intoienhle ;  the  defence  of  our  realm  by 
shippings  is  decayed,  the  king's  revenue  is  sold 
aiid  gone ;  where  shall  the  relief  be  obtained 
hot  in  parliament?  Now  we  are  in  the  way,  let 
us  lyooeed  by  way  of  bill,  in  pomanoe  of  the 
king^  message,  to  esubiish  the  foudamental 
laws  io  propriety  of  oar  tsoods,  and  liberty  of 
our  pemMfi :  It  was  declared  to  us,  <  that 
^connmby  Loan  and  Impneonmcnt  were  not 


*  hiwful ;'  let  us  touch  them  in  our  Bill,  and 
that  all  precedents  and  judgments  seeming  to 
the  contrary,  be  void  ;  abd  that  all  commit- 
ments against  the  law  be  remedied,  and  that 
we  be  protecied  against  the  fear  of  commit- 
ments. * 
Mr,  Mason^s  Speech, 

I  am  of  opinion  with  the  gentleman  that 
spake  finl,  that,  in  our  proceedings  in  the  mat- 
ter nuw  in  debate,  ue  should  have  use  of  the 
title  of  the  statute,  calied  circunispeete  agaiii ; 
for  it  concerns  the  Liberty  of  our  persons,  witl^ 
out  which  we  do  not  enjoy  our  lives. 

The  Question  is :  Whether  in  this  Bill  for 
the  explanation  of  Ma^na  Charta,  and  the  rest 
of  tlie  statutes,  we  sliall  provide  that  the  cause 
of  the  commitment  must  be  expressed  upon  the 
comrhitment,  or  tipon  return  of  the  Habeas 
Corpus? 

Before  I  speak  to  the  question  itself,  I  shall 
propose  some  observations,  in  my  conceit,  ne- 
cessarily conducing  to  the  debate  of  the  mutter. 

1.  That  we  ought  to  take  care,  and  to  pro- 
vide for  posterity,  as  our  predecessors  have 
done  for  us,  and  that  this  provident  care  can- 
not be  expounded  to  be  any  distrust  of  the 
performance  of  bis  majesty's  gracious  declara- 
tion, this  act  providing  for  perpetuity,  to  which 
his  highness's  promise,  unless  it  were  by  act  of 
parliament,  cannot  extend. 

2.  That  wa  having  long  debated  and  so- 
lemnly resolved  our  rights  and  privilttes  by 
virtue  of  these  statutes,  and  if  now  we  shall  re- 
duce those  declarations  and  those  resolutions 
into  an  act,  we  must  ever  hereafter  expect  to 
be  ooniiiied  within  the  bounds  of  that  act,  be- 
ing made  at  our  suit,  and  to  be  the  limits  of  the 
prerogative  iu  that  re8pect,iand  it  being  an  act 
of 'explanation,  which  shall  receive  no  further 
explanation  than  itself  contains. 

3.  That  by  tliis  act  we  must  provide  a  re- 
medy aeainst  the  persons  which  detain  us  in 
prison,  for  as  to  the  commander,  there  can  be 
no  certainty. 

Concerning  the  Question  itself: 
It  hath  been  solemnly  and  clearly  resolved 
by  the  house,  that  the  commitment  of  a  Free- 
man, without  expressing  the  cause  at  the  -time 
of  the  commitment,  is  against  the  law:  If  by 
this  act  of  explanation  we  shall  ]>rovide  only 
that  the  cause  ought  to  be  expressed  upon  the ' 
return  of  the  H.  Corpus,  then  out  of  the  words 
of  the  statute,  it  will  necessarily  be  inferred, 
that  before  the  return  of  the  11.  Corpus  the 
cause  need  not  to  be  expressed,  because  the 
statute  bath  appointed  the  time  pf  the  expres- 
sion of  the  cause ;  and  it  will  be  construed, 
that  if  the  makers  of  tlie  statutes  had  intended 
that  the  cause  should  have  been  sooner  shewn, 
diey  would  have  provided  for  it  by  the  act,  and 
then  the  act,  which  we  term  an  act  of  explana- 
tion, wiU  be  an  act  of  the  abridging  of  Magna 
Charta,  and  the  rest  of  the  statutes :  or  if  this 
act  do  not  make  the  commitment  without  ea* 
pressing  the  cause  to  be  lawful,  yet  it  will 
dMrly  amount  to  a  toleration  of  tm  commit- 
ment, without  expr^ng  the  causey  until  the 
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H.  Corpus,  or  to  a  general  or  perpetual  dis- 

I>ensation,  beginning  with  and  continuiop;  as 
ODg  as  the  law  itself.  And  in  my  understanding 
the  words  in  this  intended  law,  that  no  freeman 
can  be  committed  without  cause,  can  no  ways 
advantage  us/or  satisfy  this  objection;  for  tiU 
the  return  of  the  H.  Corpus,  he  that  commits 
is  Judge  of  ttie  cause,  or  at  least  hath  a  licence 
by  this  law  till  that  time  to  conceal  %he  cause, 
and  the  gaoler  is  not  subject  to  any  action  for 
the  detaining  of  the  prisoner  upon  such  com- 
mand. For  if  the  prisoner  demanded  the  cause 
of  his  impiisonuient  of  the  gaoler,  it  will  be  a 
safe  answer  for  him  to  say  that  he  detains  a 
.prisoner  by  warrant,  and  that  it  belongs  not 
unto  him  to  desire  those  which  commit  tiie  pri- 
soner to  shciv  the  cause  until  he  returns  the  H. 
Corpus.  And  if  tlie  prisoner  be  a  suitor  to 
know  the  cause  from  those  that  committed  him, 
it  will  be  a  sufficient  answer  for  them  to  say, 
they  will  express  the  cause  at  the  return  of  the 
U.  Corpus.  In  this  case  there  will  be  a  wrong, 
because  the  commitment  is  without  cause  ex- 
pressed, and  one  that  suffers  that  wrong,  viz. 
the  party  imprisoned ;  and  yet  no  such  wnmg- 
4oer  but  may  excuse,  if  not  justify  himself  by 
this  law. 

In  making  of  laws,  we  must  consider  the 
Inconveniences  which  may  ensue,  and  provide 
for  the  prevention  of  them,  <  lex  caveat  de 
*  fnturis.'  I  have  taken  into  my  thoughts  some 
inconveniences  which  I  shall  expose  to  your 
considerations,  not  imagining  tnat  they  can 
happen  in  the  tame  of  our  gracious  sovereign ; 
but  in  an  act  of  parliament,  we  must  provide 
for  the  prevention  of  all  inconveniences  in 
ibture  times. 

1.  If  a  man  be  %i  danger  to  be  imprisoned  in 
the  beginning  of  a  long  vacation  for  refusing  to 
pay  some  small  sum  of  money,  and  knows  that 
by  this  act  he  can  have  no  inlargement  till  the 
return  of  the  H.  Corpus  in  the  term,  and  that 
the  charge  of  his  being  in  prison,  and  of  his  in- 
largement by  H.  Corpus,  will  amount  to  more 
than  the  sum,  he  will  part  v^ith  money  to  pre- 
vent his  imprisonment,  or  to  redeem  himself 
thence,  because  he  cannot  say  any  mao  doth 
him  wrong,  until  the  return  of  the  H.  Corpus, 
and  the  law  resolres.  A  man  will  pay  a  fine 
rather  than  *be  imprisoned,  for  the  judgment 
which  is  given  when  one  is  fined,  is  tdeo  capuh- 
l«r,  and  the  execution  for  debt  is  a  capiat  ad 
9atUfaciendum ;  the  law  presuming  any  .man 
will  part  with  his  money  to  gain  his  liberty. 
And  if  the  prisoner  procure  an  U.  Corpus,  and 
be  brought  into  the  King's-bench  by  virtue  of 
it,  yet  the  cause  need  not  to  be  then  expressed; 
the  provision  of  this  law  bein^,  that  if  no  cause 
be  then  expressed,  he  shall  ibe  bailed,  and  no 
cause  being  shewn  upon  the  return  of  the  H.  Cor- 
pus, yet  it  may  be  pretended,  that  at  the  time 
of  his  commitment  tbere  were  strong  presump- 
tions of  some  great  offence,  t)Ut  upon  exami' 
nation  they  are  cleared :  or  it  may  be  said, 
that  the  offence  was  of  that  nature,  that  (he 
-  time  of  Ills  imprisonment  before  the  return  was 
a  sufficient  punishment.    And  we  may  be  fre- 


quently imprisoned  io  this  manner^  and  never 
understand  the  cause,  and  bare  often  sock 
punbhment,  and  have  no  means  to  justify  oor* 
selves  i  and  for  all  these  pfoceedings  this  law 
will  be  the  justification,  or  colour. 

a.  If  by  this  uct  thei^  be  a  tolerati9n  of  im- 
prisonment without  shewing  caufe,  until  the 
return  of  the  H.  Corpus;  yet  it  is  possible  to 
accompany  that  imprisrmment  with  such  cir- 
cumstances of  dose  restraint,  and  other  liard- 
ships,  which  I  forbear  to  express,  as  may  make 
an  imprisonment  for  that  short  time,  as'  great  a 
punishment,  as  a  perpetual  imprisonment  in  aa 
ordinary  manner. 

3.  The  party  may  be  imprisoned  a  long  time 
before  he  shall  come  tp  be  delivered  by  this 
law ;  the  place  of  his  imprisonment  may  be  in 
the  furthest  part  of  this  kingdom;  the  judges 
always  make  the  return  of  the  H.  Corpus  an- 
swerable to  the  distance  of  the  prison  from 
Westminster ;  the  gaoler  mav  neglect  the  re- 
turn of  the  first  process,  ancf  then  the  party 
must  procure  an  Alias^  and  the  gaoler  may  be 
then  in  some  other  employment  for  ibe  king, 
and  .excuse  the  not  returning  the  body  upoa 
that  process ;  and  this  may  miUie  the  imprison- 
ment for  a  year.  And  in  the  end  no  cause 
beiii^  returned,  the  party  may  be  cUscboi^ed; 
but  m  the  mean  time  he  shall  have  imprison- 
ment, he  shall  never  know  the  cause,  he  shall 
have  no  remedy  for  it,  nor  be  able  to  questioa 
any  for  injustice,  which  have  not  a  juscincatioo, 
or  excuse  by  this  law. 

4.  The  party  may  be.  imprisoned  during  his 
life,  and  yet  there  shall  be  no  cause  ever  shewn. 
I  will  instance  in  this  manner:  a  man  may  be 
committed  to  the  furthest  part  of  the  kingdom 
Westward;  he  obt^jns  an  H.  Corpus;  ^ore 
the  gaoler,  receives  the  H.  Corpus,  or  before 
he. returns  it,  the  prisoner  by  warrant  is  re- 
moved from  that  prison  to  another,  it  roigr  be 
the  furthest  Northern  part  of  the  realm.  The 
first  gaoler  returns  the  special  matter,  which 
will  he  sufficient  to  free  himself,  and  in  hke 
manner  the  prisoner  may  be  translated  from 
one  prison  to  another,  and  his  whole  life  shall 
be  a  peregrination,  or  wayfaring  from  one  gaol 
to  another,  and  he  shall  never  know  the  cause, 
nor  be  able  to  complain  of  any,  wlxo  cannot 
defend  their  actions  by  this  bill. 

5.  If  the  prisoner  be  brought  into  the  court 
by  H.  Corpus,  and  no  cause  expressed,  and 
thereupon  ne  be  inlarged,  he  niay  he  partly 
committed  again,  and  then  his  enlargement 
shall  only  make  way  for  his  commitment :  ttni 
this  may  continue  during  his  life,  and  lie  shall 
never  know  the  cause ;  and  this  not  remedied, 
but  rather  permitted  by  this  act. 

And  there  are  also  some  things  remarkably 
considerable  in  this  matter;  the  expenceof  the 
party  in  prison  ;  his  fees  to  the  gaoler,  bis  costs 
m  obtainmgand  prosecuting  an  Habeas  Corpus, 
and  his  charges  m  removing  himself,  attended 
with  such  as  have  the  charge  of  his  conauct: 
and  tliat  the  prisoner  must  sustain  all  this 
without  satisfaction,  or  knowing  ti)e  cause. 

The  only  reason  given  by  those  of  the  othef 
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opinion  is,  That  itb  requisite,  the  fcine'and 
council  should  hare  power  to  command  the 
demioer  Of  a  man  in  piison  for  some  time, 
withooC  esprening  the  cause ;  because  it  is  sup^ 
posed,  that  the  manifestation  of  the  cause  at 
tirsi  may  prevent  the  discovery  of  a  treason. 
Tht  reason  is  answered  by  the  remedy  pro^ 
posed ;  by  this  act  it  being  proposed,  that  it 
ihall  be  provided  by  this  bill,  that  upon  our 
counnitment,  we  may  instantly  have  recourse 
to  tbe  Chancery  for  an  H.  Corpus,  returnable 
in  that  coort,  which  is  always  open  ;  and  that 
opoo  the  reoeipt  thereof,  the  writ  must  be  re- 
taroed,  and  the  cause  thereupon  expressed. 
If  tlien  this  remedy  be  really  the.coose  of  com- 
nitment,  it  must  partly  appear;  which  contra- 
dicts the  former  reason  of  state. 

And  in  my  own  opinion,  we  onght  not  onlj 
to  take  care,  that  tbe  subject  should  be  deh- 
vered  oat  of  prison,  bat  lb  prevent  his  imprison- 
ment ;  the  statute  of  Magna  Charta,  and  the 
rest  of  the  acts,  providing. that  no  man  should 
be  imprisoned,  but  by  the  law  of  the  land.  And 
although  the  king,  or  Council,  as  it  hath  been 
ot^ected,  by  force  niay  tommit  us  without 
cause,  notwithstanding  any  laws  we  can  make ; 
jet  I  am  sure  without  such  an  net  of  parlia- 
ment, such  commitment  can  have  no  legal 
cdoar,  and  I  would  he  loth  we  should  make  a 
law  to  endanger  ourselves.  For  which  reasons 
I  coQceive^  that  there  being  so  many  ways  to 
evade  this  act,  w^  shall  be  in  a  worse  case  by 
it,  than  without  it ;  as  it  provides  no  remedy  to 
prefeat  our  imprisonment  without  expressing 
the  cause  to  be  lawiulj  and  administers  excuses 
for  continuing  us  in  prison,  as  I  have  before 
declared.  And  thus  for  providing  for  one  par- 
ticolar  out  of  reasoq  of  state,  which  possibly 
mav  fall  out  in  an  age  or  two,  we  shall  spring  a 
leak,  which  may  sink  all  our  liberties,  and 
open  a  gap,  through  which  Magna  Charta,  and 
the  rest  of  the  Statutes,  may  issue  out  and 
Taniih.  I  therefore  conclude,  that  in  my  poor 
onderstanding  (which  I  submit  to  better  judg- 
ments), I  had  rather  depend  upon  our  former 
resolutions,  and  the  king's  gracious  declara- 
tiODM,  than  to  pass  an  act  in  such  manner  as 
Lath  been  proposed. 

In  conclusion,  the  Commons  agreed  to  an 
Answer  to  ail  the  preceding  Messages,  and 
presented  it  to  the  king  by  the  mouth  of  their 
Speaker. 

The  Speaker's  (sir  John  Fmch)  Speech  to  the 
King,  in  answer  to  several  Messages,  in  the 
Banqueting-House,  May  5. 

Most  Gracious  and  Dread  Sovereign  ;  Your 
loyal  and  obedient  subjects,  the  commons  now 
assembled  in  parliament,  by  several  Messages 
from  your  majesty,  and  especially  by  that  yoor 
declaration  delivered  by  the  Lord«>Keeper  be- 
fore both  houses,  have,  to  their  exceeding  great 
joy  and  comfort^  received  many  ample  expres- 
sioos  of  your  princely  care  and  tender  aiiieo- 
cions  towards  tbem»  with  a  ^cious  promise 
and  aKaraoGC^  that  your  miyesty  will  govern 


according  to  the  laws  of  this  reatro,  and  so 
maintain  all  your  subject*,  in  the  just  fivedom 
of  their  persons,  and  safety  uf  their  estates,  that 
all  their  rights  and  liberties  may  be  by  them 
enjoyed,  with  as  mnch  freedo:n  and  securitv  in 
their  time,  as  in  any  age  heretofore  by  their 
ancestors,  under  the  best  of  your  progenitors  : 
for  this  so  i;reat  a  favour,  enlarged  by  a  com- 
fortable intimation  of  your  majesty's  confidence 
in  the  proceedings  of  this  house,  they  do,  by 
me,  their  Speaker,-  make  a  full  return  of  most 
humble  thanks  to  your  majesty,  with  all  dutiful 
acknowledgment  of  your  grace  and  goodness 
herein  extended  unto  them. — And  whereas  in 
one  of  those  messages  delivered  from  your  ma- 
jesty, there  was  an  expression  of  your  desire 
to  know,  whether  this  house  would  rest  upon 
yoor  royal  word  and  promise,  assuring  them, 
that  if  they  would,  it  should  be  royally  and 
really  performed ;  as  they  again  present  their 
humble  thanks  for  the  seconding  and  strength- 
ening of  your  former  royal  expressions,  so  in 
all  humbleness  they  assure  your  majesty,  that 
their  greatest  confidence  is,  and  ever  must  be. 
In  your  grace  and  goodness,  without  which, 
they  well  know,  nothing  they  can  frame  or  de- 
sire, will  be  of  safety  or  value  to  them ;  there* 
fort^LTe  all  humble  suitors  to  your  majesty,  that 
your  royal  heart  will  graciously  accept  and  be- 
lieve the  t^th  of  theirs,  which  they  humbly  , 
present,  as  full  of  truth  and  confidence  in  your 
royal  word  and  promise,  as  ever  house  of  com- 
mons reposed  in  any  of  their  best  kings.— True 
it  is,  they  cannot  hot  remember  the  pnblic 
trust^  for  which  they  are  accountable  to  present  ^ 
and  future  times ;  and  their  desires  are.  That 
your  majesty's  goodness  might,  in  fruit  and 
memory,  be  the  bles^ng  and  joy  of  posterity — 
They  say  also,  That^of  late,  there  hath  been 
public  violation  of  tlie  Laws,  and  the  Subjects 
liberties,  by  some  of  yoor  majesty's  ministers; 
and  thence  conceive,  that  no  less  than  a  public 
remedy  will  raise  the  dejected  hearts  of  your 
loving  subjects  to  a  cheerful  supply  of  your 
majesty,  or  make  them  receive  content  in  the 
proceedings  of  this  house. — From  these  consi- 
derations, they  most  humbly  beg  your  majes* 
ty's  leave  to  lay  hold  of  that  gracious  offer  of 
yours,  which  gave  them  assurance,  that  if  they 
thought  fit  to  secure  themselves  in  their  Rights 
and  Liberties,  by  way  of  Bill  or  otherwise  so 
it  might  be  provided  with  due  res'pect  to  God's 
honour,  ana  the  public  good,*  you  would  be 
graciously  pleased  to  give  way  imto  it.'  Far 
from  their  intentions  it  is,  any  way  to  encroach 
upon  your  sovereignty  or  prerogative;  nor 
have  they  the  least  thought  ot  stretching  or  en- 
larging the  laws  in  any  sort,  or  by  any, new  in- 
terpretations or  additions;  the  bounds  of  their 
desires  extend  no  further,  than  to  some  neces- 
sary explanation  of  that,  which  is  truly  com. 
prebended  wjthin  the  just  sense  and  meaning 
of  those  laws,  witli  some  moderate  provision 
for  execution  and  performance,  as  in  times  past, 
upon  like  oocasinn,  hatii  been  used.  The  way 
how  to  accomplish  these  their  humble  denres, 
is  DOW   in  serious  .oousiderBtion  with  thaasy 
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pn^nin  ibey  humbly  twnre  your  majcBtjTy  tbcy 
will  neitlier  lose  time,  nor  seek  any  thing  of 
your  majesty,  but  that  they  hope  may  be  fit 
Ibr  dutiful  and  loyal  subjects  to  ask|  and  for  a 
gracious  and  just  king  to  grant. 
Bis  Majesty's  Amswcr  was  delivered  by  the 
Lord-Keeper,  Thomas  Lord  Coventry : 
Mr.  Speaker,  and  you  Gentlemen  of .  the 
House  of  Commons,  his  majesty  has  com- 
manded me  to  tell  you,  that  he  expected  an 
answer  by  your  actions,  and.  not  delay  by  dis- 
course :  ye  acknowledge  his  trust  and  confi- 
dence in  your  proceedings,  but  his  majesty  sees 
not  how  you  requite  him  by  vour  oonndence  of 
his  word  and  actions;  for  what  need  explana- 
tions, if  ye  doubted  not  the  performance  of  the 
true  meaning?  for  explanations  will  hazard  an 
jncroachmeot  upon  his  prerogative.  And  it 
may  well  be  said.  What  need  a^  new  law  to 
confirm  an  old,  if  you  repose  confidence  in  the 
declaration  his  majesty  made  by  me  to  both 
houses?  And  yourselves  acknowledge,  that 
your  greatest  trust  and  confidence  must  be  in 
his  majesty's  grace  and  eoodness,  without  which 
pothi^  that  you  can  frame  will  be  of  safety, 
or  avaiLabie  to  you.  Yet,  to  shewr  clearly  the 
sincerity  of  his  majes^'s  intentions,  he  is  con- 
tent that  a  Bill  be  drawn  for  a  confirmatbn 
of  Magna  Charta  and  the  six  other  statutes  in- 
sisted upon  for  the  Subjects  Libcgrties,  if  ye 
shall  chttse  that  to  be  the  best  way ;  but  so,  as 
itm^y  be  without  additions,  paraphrases,  or 
explanations. — ^Thus,  if  you  please,  you  mav 
|»e  secured  from  your  needless  fears,  and  this 
parliament  may  have  a  liappy  wished-for  end ; 
whereas  by  the  contrary,  if  yon  seek  to  tie 
your  king  bv  new,  and  incfeed  impossible  bonds, 
you  must  be  accountable  to  God  and  your 
country  for  the  ill  success  of  this  meeting :  his 
majesty  having  given  his  royal  word,  that  you 
shall  have  no  cause  to  complain  hereafter;  less 
than  which  bath  been  enough  ta  reconcile  great 
princes,  and  therefore  ought  much  more  to  pre- 
▼ail  between  a  king  and  bis  subjects. — ^Lastly, 
I  am  commanded  to  tell  you,  that  his  majesty's 
pieasore  is.  That  without  further  replies  or 
messages,  or  other  unnecessary  delays,  yon  do 
what  you  mean  to  do  speedily,  remembering 


the  last  Message,  which  bis  mmesty  sent  you 
by  secretary  Cook,  in  point  of  time:  his  ma- 
jesty always  intending  to  perform  his  pro- 
mise to  his  people. 

Notwithstanding  the  intimation  of.  his.  ma- 
jesty's good  pleasure  for  a  Bill,  Mr.  Secretary 
Cook,  Tuesday,  May  6,  again  pressed  the  house 
to  rely  upon  the  king's  word,  saying,  That  he 
had  ramr  fiallow  o&ers,  than  begm  to  enter 
into  this  business :  loss  of  time  hath  been  the 
greatest  complaint;  the  matter  fiUlen  now*  into 
eensideration,  is,  what  way  to  take,  whether 
io  rely  on  his  majesty's  word,  or  on  a  Bill  ?  If 
^re  will  consider  the  advantage  we  have  in 
taking  his  majesty's  word>  it  will  be  of  the 
larnest  extent,  and  we  shall  cbuse  that  that 
hath  most  assurance ;  an  act  of  parliament  is 
by  the  consent  of  the  kiB|;  and  parliament;  bnt 
this  aisunmce  by  woid  tsy  that  h«  will  govern 


I  us  by  the  laws;  the  king  ptomises  that,  sad 
also  that  they  shall  be  so  executed,  that  wc 
shall  enjoy  as  much  freedom  as  ever.  This 
contains  many  laws,  and  a  girant  of  all  eood 
laws ;  nay,  it  contains  a  confirmation  of  most 
very  laws,  assurandp,  which  binds  further  tbas 
the  law  can :  first,  it  binds  his  afiection,  which 
is  the  greatest  bond  between  king  and  subject, 
and  that  binds  his  judgment  also,  nay,  bis  ho- 
nour, and  that  not  at  home,  but  abroa(< ;  tht 
royal  word  of  a  king  is  the  ground  of  all  tresty ; 
nay,  it  binds  his  conscience.  x£\ua  oonfirroatioB 
between  both  houses  is  in  natui^  of  avow;  for 
my  part,  I  think  it  is  the  greatest  advantsge  ts 
rely  on  his  miyest^'s  word**— He  further  added, 
this  debate  was  fitter  lo  be  done  before  the 
house,  and  not  befiire  the  committee;  and  that 
it  was  a  new  course  to  go  to  a  oonuaittee  of  the 
whole  house. 

Sir  John  Elliot  replied,  That  tlie  proceeding 
in  a  committee  is  more  honourable  and  advao- 
tageotts  to  the  king  and  the  hou^e,  for  that 
way  leads  most  to  truth,  and  it  is  a  more  open 
way,  and  where  every  man  may  add  his  reason, 
and  make  answer  tipon  the  bearing  of  otba 
men's  reasons  and  arguments. 

This  being  the  general  sense,  the  house  was 
turned  into  a  Committee,  to  take  into  conside- 
ration what  was  delivered  to  the  King  by  the 
Speaker,  and  what  was  delivered  to  tbeoi  bj 
the  Lord-Ke^>er,  and  all  other  Messages,  and 
the  Committee  was  not  to  be  bounded  by  aoj 
order :  the  key  was  brought  tin^  axid  none  vers 
to  go  out  witMut  leave  ust  asked. 

In  the  debate  of  this  business  at  the  com* 
mittee,  some  were  for  letting  the  bill  rest:  but 
sir  Edward  Coke's  reasons  prevailed  to  the  con- 
trary. Was  it  ever  known,  said  he^  that  gene- 
ral words  were  a  sufficient  satisfiiction  to  par- 
ticular grievances?  Was  ever  a  verbal  de- 
claration of  the  king  terbum  regni  f  When 
Grievances  be,  the  parliament  is  to  redress 
them.  Did  ever  parliament  rely  on  Mes- 
sages ?  They  put  up  Petitions  of  their  Griev- 
ances, and  the  king  ever  answered  them :  the 
king's  answer  is  very  gracious,  but  what  is  the 
law  of  the  realm,  that  is  the  question  ?  I  put 
no  diffidence  in  his  majesty,  the .  kiag  mast 
speak  by  a  Record,  and  in  particulars,  and  not  j 
in  general :  did  you  ever  know  the  king's  mes-  | 
sage  come  into  a  Bill  of  Subsidies  ?  All  suc- 
ceeding kings  will  say.  Ye  must  trust  me  as 
you  did  my  predecessors,  and  trust  my  Mes-  i 
sages;  but  messages  of  love  never  came  into  a 
parliament.  Let  us  put  up  a  Petition  of 
Right  :  not  that  I  distrust  the  king,  but  that 
I  cannot  take  his  trust,  but  in  a  paniamenta^ 
way. 

On  Thnrsday,  8th  May,  thePetitioa  of  Right 
was  finished,  and  the  clause  of  Martial  Law 
was  added  anto  it,  and  it  was  delivered  to  the 
lords  at  a  Conference  in  the  Painted  Chamber 
far  their  concurrence;  whieh  Conference  ^U 
managed  by  sir  Edward  Coke,  who  thus  ei* 
pressed  himself:  I  pray  your  lordships  to  ea- 
cuse  Illy  for  we  hnpw  bMB  till  ene  n'dock  about 
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tlie  pat  biiflineBiy  and,  Messed  be  God,  we 
bare  dispatched  k  in  some  metisure,  and  be- 
fine  tbis  ome  w»  ware  not  able  to  atteiid  jour 
lordsfaipsy  but  I  hope  that  this  will  prove  a 
great  Messing  to  us.  My  lords,  I  am  com- 
maaded  from  the  House  of  Commons  to  ex- 
press their  sii^ular  care  and  afiection  they 
tare  of  concorrence  with  your  lordships,  in 
these  uiging  a£birs  and  proceedingi  of  this  par- 
liament; £>th  for  tbe  gpod  of.  the  conunon- 
ireallhy  and  principally  for  his  majesty's.  And 
this  J  may  say  in  this  particular,  if  we  had  ban- . 
dreds  of  tongues,  we  were  not  able-  to  express 
this  desire  which  we  have  of  that  ooncoriVnce 
with  yoar  lordships:  but  I  will  leave  it  withoat 
any  further  expression.  My  lords,  it  is  evident 
what  necessity  there  is,  both  in  respect  of  your- 
selres^  and  your  posterities,  to  bare  good  suc- 
cess m  tbis  business.  We  have  acquainted 
your  lordships  with  the  Reasons  and  Arguments, 
and  after  we  have  had  some  Conference,  we 
liave  received  from  your  lordships  five  Propo- 
sitions; and  it  behoves  me  to  give  your  lord- 
»hips  some  reasons  why  you  have  not  beard 
trom  OS  before  now ;  for  in  the  mean  time,  as 
we  were  consulting  of  this  weighty  business, 
we  have  received  divers  Messages  from  our 
great  sovereign  the  king,  and  they  coosisted  of 
Sve  parts : 

1.  That  his  majesty  would  maintain  all  his 
Objects  in  their  just  freedom^  both  of  their 
persons  and  estates. 

8.  That  he  will  gorem  according  to  his  Laws 
snd  Statutes. 

3.  That  we  should  find  much  confidence  in 
bis  Royal  Word ;  I  oray  observe  that. 

4.  That  we  shall  enjoy  all  our  Rights  and 
L'berties,  with  as  much  freedonv  and  liberty 
ts  ever  any.  sobj acts  have  done  ib  former  times. 

5.  That  whether  we  shall  think  it  fit,  either 
by  way  of  Bill  or  otherwise,  to  go*  on  in  this 
great  bosiDeaSy  his  majesty  would  be  pleased  to 
give  way  to  it. 

These  gracious  Messaees  did  so  work  upon 
sor  affections,  tlmt  we  have  taken  them  into 
coflsideiatioo.  My  lords^  when  we  bad  these 
MesBages,  (I  deal  piamly,  for  so  I  am  com- 
■anded  by  the  House  of  Commons)  we  did 
consider,,  what  way  we  might  go  for  our  more 
secure  way,  naf  ,  yours;  we  did  think  it  the  sa- 
fest way  to  go  in  a  parliamentary  course,  for 
we  have  a  noaxim  in  the  house  of  commons, 
snd  written  on  the«> walls  of  our  house^  That 
old  ways  are  the  safest  and  sorest  ways :  and  at 
but  we  fell  upon  that  which  we  did  think,  if 
that  your  lordships  did  consent  with  us,  it  is 
ibe  most  andent  way  of  all,  and  tha^  is,  my 
Ms,  via  fftusta,  both  to  his  majesty,  to  your 
lordships,  and  to  ourselves.  For,  my  lords, 
this  is  tbe  greatest  bond,  that  an^  subject  can 
have  in  parliament,  Twr6iMi  regUt  this  is  an 
Isgh  point  of  honour^  but  this  skill  be  done  by 
the  lords  and  commons,  and  assented  to  by  tbe 
king  in  parliament ;  this  is  tbe  greatest  obliga- 
tion of  all ;  and  tbis  is  for  the  king's  honour  and 
oar  safe^.r  Therefore^  my  lords,  we  have  drawn 
a  form  of  a  Petition,  desiring  yout  lordafaips  to 


concur  with  us  therein;  for  we  oome  with  an 
unanimous  consent  of  all  the  house  of  com- 
mons, and  there  is  greatt  reason  your  lordships 
should  do  so,  hr  your  lordships  are  involved  in 
the  same  Conditioui  commune  periculum.  So  I 
have  done  with  the  first  part :  and  now  I  -shall 
be  bold  to  read  that  whiah  we  have  so  Agreed 
on,  and  I  shall  desire  your  lordships  leave  thaC 
I  may  read  it. 

Here  the  Petition  of  Right  was  read ;  bui^ 
we  forbear  to  insert  it,  as  yet,  because  there 
were  propositions  for  alteration  ;  and  it  is  not 
perfect,  till  the  royal  assent  be  given  to  it.    ' 

From  the  8th  to  the  12tb  of  May,  all  public 
business  was  laid  aside.  On  Monday  the  12th,' 
tbe  Lords  had  a  Conference  with  theCommonsw 
where  the  Lord  Keeper  msde  this  Speech :       ' 

Gentleman  of  the  House  of  Commons ;  My 
Lords^  having  a  most  affectionate'  desire  to' 
maintain  that  good  concurrence,  that  in  this 
parliament  and  others  have  been  of  late  between 
both  houses,  desired  this  Conference^  to  ac- 
quaint you^  liow^and  in  what  manner,  they  have 
proceeded  in  the  Petition  of  Right  that  came 
from  this  house,  and  to  let  you  know,  that  as 
soon  as  they  had  received  it,.(hey,  with  all  care 
and  expedition  they  possibly  coukf,  addressed 
themselves  to  consider  thereof;  and  after  good 
time  spent  in  debate  in  the  whole  house,  they 
made  a  committee  to  consider,  whether  retain- 
ing the  substance  of  the  Petition,  there  might 
not  be  some  words  altered,  or  fhit  in  to  make  it 
more  sweet,  to  procure  it  a  passable  wav  to  his 
majesty:  we  know  this  most  be  crownedf  by  the 
king,  and  good  must  come  to  all  the  kingdom 
by  riiis  course  now  taken.  Tbe  committee  hath 
'met,  and  hath  propounded  some  small  matters 
to  be  altered  in  some  few  words,  to  make  it 
passable,  and  not  in  substance.  And  the  k>rds 
having  this  reported  from  their  committee,  and 
beard  it  read  in  their  house,  resolved  of  nothing 
till  they  have  your  consent ;  yet  they  think  it 
fitter  to  have  it  propounded  to  you,  to  consider^ 
whether  there  should  be  any  alteration  or  no» 
and  how  the  propounded  alterations  may  stand 
with  your  liking.-— Concerning  the  commiMnent 
by  the  kin^  and  the  council,  without  expressing 
the  cause,  it  was  resolved  by  the  lords  to' debate 
it  this  morning,  and  as  soon  as  they  should  have 
debated  it^  tbey  purposed  to  have  your  concur- 
rence with  them  before  they  resolved  it;  but  at 
the  instant  when  they  thought  to  have  debated 
it,  they  received  a  Letter  from  his  majesty,' 
which,  they  conceive,  will  give  a  satisfaction  to 
both  bouses  in  the  main  point.  My  lords  de- 
siring to  keep  that  good  concurrence  begun,  de- 
nred  to  communicate  that  Letter  unto  you,  that 
you  might  take  the  same  into'  your  considera- 
tions, as  they  mesh  to  do  themselves:  This  Let- 
ter is  to  be  read  unto  you : 

To  our  right  trusty  and  well^beloved,  the  Lords 
Spiritual  and  Temporal  of  tb^  higher  house 
'  of  parliament. 

'  C.  ft.  We  being  desirous  of  nothing  more 
'  than  the  advADcement  of  the  peace  and  pros- 
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*  parity  of  oar  people,  have  given  leave  to  free 

*  debate  upon  the  highest  points  of  oar  prerdga- 
'  live  royal,  which  in  the  time  of  our  predeces- 

*  sors,  kings  and  queens  of  this  realm,  were  eyer 
'  restrained  as  matters  that  they  woald  not  liav^ 

*  discussed;    and  in  other  things  we  have  been 

*  witling  io  far  to  descend  to  the  desires  of  oar 

*  gooii  su(gects,  as  might  fuliy  satisfy  all  mode- 

*  rate  minds,  and  free  from  all  jnst  fears  and 
'  jealoQsies,  which  those  messages,  which  we 

*  have  hitherto  sent  into  the  Commons  bouse, 

*  will  well  demonstrate  unto  the  world.      Yet 

*  we  find  it  still  insisted  upon,  that  in  no  case 

*  whatsoet-er,  should  it  never  so  nearly  concern 

<  matters  of  state  or  government,  we,  or  our 
^  privy  council,  have  no  power  to  commit  any 

*  man  without  the  cause  shewed ;  whereas  it 
'  often  happens,  that  should  the  cause  be  shewed, 

*  the  service  itself  would  thereby  be  destroyed 
'  and  defeated ;  and  the  cause  alledged  must  be 

*  such,  as  may  be  determined  by  our  judges  of 

*  our  courts  of  Westminster,  in  a  legal  and  or- 
■*  dinary  way  of  justice ;  whereas  the  causes  may 

*  be  such,  whereof  she  judges  have  no  capacity 

*  of  judicature,  nor  rules  of  law  to  direct,  and 
'  guide  their  judgment  in  cases  of  that  tran- 
'  scendent  natiire ;   .which  happening  so  often, 

*  the  very  intermitting  the  constant  rule  of  go- 

*  vernment,'  for  so  many  ages,  within  this  king- 

*  dom  practised,  would  soon  dissolve  tlie  very 
'  foundation   and    frame    of   our    monarchy. 

*  Wherefore,  a^  to  our  commons  we  have  maae 

*  fair  propositiois,  which  might  equally  preserve 

*  the  just  liberty  of  the  subject;  so,  my  lords, 
'  we  have  thought  good  to  let  you  know  that 
'  without  the  overthrow  of  sovereignty,  we  can* 
^  not  suffer  this  power  to  be  impeached ;  not- 

*  withstanding,  to  clear  our  conscience  and  just 
^  intentions,  this  we  publish.  That  it  is  not  in 

*  our  heart,  nor  will  we  ever  extend  our  royal 
^  *  power,  lent  unto  us  from  God,  beyond  the  just 

*  rule  of  moderation,  in  any  thing  which  shall 

*  be  contrary  to  our  laws  and  custo*as,  wherein 
'  the  safety  of  our  people  shall  be  our  only  aim.- 

*  And  we  do  hereby  declare  our  royal  pleasure 
^  and  resolution  to  be,  which,  Go(f  wiUlng,  we 
^  shall  ever  constantly  continue  and  maintain, 

*  That  neither  we,  nor  our  privy  council,  shall 

*  or  will,  at  any  time  hereafter,  comtnit  or  com- 
^  mand  to  prison^  or  otherwise  restrain  the  per- 

*  son  of  any  for  not  lending  money  to  us,  nor 

*  for  any  cause,  which,  in  our  conscience  doth 

*  not  concern  the  public  good  and  safety  of  ua 
'  and  our  people;  we  will  not  be  drawn  to  pre- 
^  tend  any  cause,  wherein  our  judgment  and 
'  conscience  is  not  satisfied  with ;   which  base 

.  '  thoughts,  we  hope,  no  man  can  imagine  will 
'  fall  into  our  royal  breast;  and  that  in  all  cases 
'  of  this  nature,  which  shall  hereafter  happen, 

*  we  shall,  upon  the  humble  petition  of  the  party, 

*  or  address  of  our  Judges  unto  us,  readily  and 
'  really  express  the  true  cause  of  their  commit* 

*  ment  or  restraint,  so  soon  as  witK  conveniency 

*  and  safety  the  same  is  fit  to  be  disclosed  and 

*  expressed.     And  that  in  all  causes  criminal  of 

<  ordinary  jurisdiction,  our  judges  shall  proceed 
'  to  tiie  deliverance  or  bailment  of  the  prisoner. 


^  according  to  the  known  and  ordinary  rales  of 
<  the  laws  ofthis  land,  and  according  to  theSta- 

*  totes  of  Magna  Charta,  and  those  other  six  Sta- 

*  tutes  insisted  upon,which  we  do  take  knoi»led»e 

*  stand  in  full  force,  and  which  we  intend  not  to 
'  abrogate  and  weaken,  against  the  true  intention 

*  thereof.  This  we  have  thought  fit  i  o  nignifv  unio 
'  you,  the  rather  to  shorten  any  long  Debate  upon 
'  this  great  question,  the  season  of  the  year  be- 

*  ing  so  far  advanced,  and*  our  great  occasions 
*■  of  state  not  lending  us  many  more  days  for 
'longer  oontinoance  of  this  session  of  parlia- 

*  jnent.'  Given  under  our  Signet  at  our  Paku^e 
at  WesUninster,  12  Maii,  the  4th  year  of  our 
reign. 

The  same  day  the  King's  Letter  was  cum- 
municated  to  the  house  of  commons,  tbey  laid 
it  aside,  and  sir  Thomas  Wentworth  soid,  It 
was  a  Letter  of  Grace;  but  the  people  uill 
only  like  of  that  which  is  done  in  a  parliamen- 
tary way :  besides,  tlie  debate  of  it  vvuuld  spend 
much  time,  neither  was  it  directed  to  the  liou^e 
of  commons;  and  the  Petition  of  Right  would 
clear  all  mistakes :  For,  said  he,  some  gi\e  it 
out,  as  if  the  house  went  about  to  pinch  the 
king's  prerogative.  But  the  further  debate  of 
thb  matter  took  up  several  days. 

May  17.  The  Lords  propounded,  at  aCoo- 
fereoce,  at)  Addition  to  be  made  to  the  Peti- 
tion of  Right,  which  was  delivered  by  the  Lord- 
Keeper,  to  this  purpose : 

<<  You  the  knighls,  citizens,  and  burgesseiof  , 
the  house  of  commons,  my  lords  have  com-  | 
maaded  me  to  present  unto  you  the  singular 
care  and  affection  they  have  to  preserve  that 
correspondency  and  order,  which  the  two 
houses  (both  in  this  and  former  parliaments,  to 
the  happiness  of  this  kingdom)  have  heretofore 
enjoyed. 

V  *'  They  command  me  also  to  let  you  know, 
that  they  have.no  less  care  and  afifectioato 
bring  that  grdnt  business,  the  Liberty  ofthi  Sub- 
ject, to  an  happy  issue.  And  whereas  at  the 
last  Conference  of  both  houses,  there  were  some  ; 
things  propounded]^  that  came  from  their  lord- 
ships, out  of  a  desire  the  Petition  might  hsve 
the  easier  passage  with  liis  majesty,  not  intend* 
in^  to  alter  in  any  manner  the  substance  of  the 
Petition ;  but  it  was  then  thought  fit,  that  tliere 
was  another  part  of  the  Petititm,  of  as  great 
importance  and  weight:  my  lords,  since  tlie 
time  of  that  Conference,  hpve  employed  them- 
selves wholly  to  reduce  the  Petition  t**  such  a 
frame  and  order,  that  may  give  both  to  you  sud 
them  hope  of  acceptance. 

**  And  after  many  deliberations,  and  much 
advice  taken,  my  lords  have  resolved  to  repre- 
sent to  you  something  which  the;^  liave  tiiooi^bt 
upon,  yet  not  as  a  thing  c6nclusive  to  the  m  or 
you;  and  according  to  their  desires  (havio; 
mentioned  it  in  the  beginning)  have  held  it  fit 
to  conclude  of  nothing,  till  that  you  be  made 
acquainted  with  it,  and  that  there  may  be  a 
mature  advisement  between  you  and  tliem,  so 
tliat  there  may  be  die  happier  ooQclusion  in  sit 
their  business. 
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**  This  being  the  detenninatioit  of  the  lords, 
that  DOtfaing,  that  is  now  offered  unto  you, 
9t»ooid  be  coDclusive,  yet  they  thought  it  con- 
veoieut  to  present  it  unto  you. 

*'  Thi&  alteration  (and  not  alteration,  bat  ad- 
ditioo)  which  they  shall  propound  unto  you,  to 
be  advised  and  conferred  upon,  which  is  no 
if^ach  of  the  same,  they  think  it  meet,  if  it 
shall  stand  with  your  liking,  to  be  put  in  the 
conclusion  of  the  Petition  which  1  sha^  now 
read  unto  yon. 

'  We  present  this  oar  humble  Petition  to 

*  your  majesty,  with  the  care  not  only  of  pre* 
'  serving  our  own  liberties,  but  with  due  re- 
'  gard  to   leave  intire  that  Sovereign  Power, 

*  wherewith  your  majesty   is  trusted  for  the 

*  prutection,  safety,  and  happiness  ofthe  people/ 

**  This  is  the  thing  tlie  lords  do  present  unto 
yon,  the  subject  of  this  Conference,  concerning 
ihe  adding  of  this  in  the  conclusion  of  the  Peii- 
titin ;  and  as  they  know,  that  this  is  no  small 
thing,  and  that*  you  canuOt  presently  give  an 
answer  to  it;  ibereibre  they  desire  you,  that 
vou  do  with  some  speed  consider  of  it,  and  their 
iorrfshipa  will  be  readv  this  afternoon.'* 

This  Addition  produced  several  Speeches. 

Mr.  Aiford.  Let  us  look,  said  he,  into  th«» 
Records,  uod  see  what  they  are,  what  is  '*  Sove^ 
reign  Power?"  Bodin  saith,  Tlint  it  is  free 
from  any  condition,  by  this  we  shall  acknuw- 
Jerige  a  regal,  as  well  as  a  leeal  power:  Let  us 
give  that  to  the  king,  that  tne  law  gives  him, 
and  no  more. 

Mr.  P^mm,  I  am  not  able  to  speak  to  this 
qaestion,  I  know  not  what  it  is :  All  our  Peti- 
tion is  fop  the  Laws  of  En^and,  and  this  power 
«eeras  to  be  another  disimct  power  from  the 
power  of  the  law.  ,  I  know  how  to  add  sove- 
reign to  bis  person,  but  not  to  his  power :  And 
wc  cannot  leave  to  him  a  sovereign  power, 
wlien  we  nevef  were  possessed  of  it. 

Mr.  H^tckweli.  We  cannot  admit  of  those 
words  with  safety,  they  are  applicable  to  all 
the  parts  of  our  Petition  :  It  is  in  the  nature  of 
a  Saving,  and  by  it  we  shafl  imply,  as  if  we  had 
iocruacRed  on  his  prerogative ;  all  the  laws  we 
cite  are  without  a  saving:  and  yet  now  after 
the  violation  of  them  we  must  add  a  saving :  I 
hfive  seen  divers  Petitions,  and  where  the  sub- 
ject claimed  a  Right,  tliere  I  never  saw  a  sav- 
ing of  this  nature. 

Sir  Edward  Coke,  This  is  magnum  in  parvo, 
this  is  propounded  tn  be  a  conclusion  of  our 
Petition  :  It  is  a  matter  of  great  weight ;  and, 
to  speak  plainly,  it  will  overthrow  all  our  Peti- 
tion ;  it  trenches  to  all  pans  of  it :  It  flies  at 
Loans,  and  at  the  Oath,  and  at  Imprisonment, 
and  Billeting  of  Soldiers  ;  this  turns  all  af^ut 
asain.  Look  into  all  the  Petitions  of  former 
times,  they  never  petitioned,  wherein  there  was 
a  saving  of  the  king's  sovereijinty :  I  know  that 
prerogative  is  part  of  the  law,  but '  sovereign 
power'  is  no  parliamentary  word.  In  my  opi- 
nion, it  weakens  Magna  Charta,  and  ail  our 
statutes;  for  they  are  absolute,  without  any 
laving  of  sovereign  power.  And  shall  we  now 
add  it,  we  shall  weaktn  the  foundation  of  law, 
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and  then  the  building  must  needs  fall ;,  let  n» 
take  heed  what  we,  yield  unto;  Magna  Charta 
is  such  a  fellow,  that  he  will  have  no  sovereign. 
I  wonder  this  sovereign  v^as  not  in  Magna 
Charta,  or  in  the  confirmatioHS  of  it :  If  we 
grant  this,  by  implication  we  give  a  so%'eretgn 
power  above  all  these  laws :  power,  in  Kim',  is 
taken  for  a  power  with  force :  The  Sherilf  shall 
take  the  power  of  the  county,  uhat  it  mean& 
here,  G9d  only  knows.  It  is  repugnant  to  our 
petition,  that  is  a  Petition  of  iiight,  grounded 
on  acts  otjiarliament.  Our  predecesstirs  could 
never  enmire  a  ialvo  jure  <ffo,  no  more  than 
the  kings  of  old  could  endure  for  tlie  church, 
salvo  hottore  Dei  et  Eccleti^.  We  must  not 
admit  of  it,  and  to  qualify  it,  is  impossible. 
Let  us  hold  our  privileges  accordiitg  to  the  law; 
that  |K>wer,  that  is  above  this,  is  not  fit  for  the 
king  and  people  to  have  it  disputed  further.  I 
had  rather,  for  my  part,  have  the  prerogative 
acted,  «nd  I  myself  to  lie  under  ir,  than  to  have 
it  disputed. 

Sir  Thontas  Wentworih,  If  we  do  admit  of 
this  addition,  we  shall  leave  the  Subject  worse 
than  we  found  him,  and  we  shall  have  little 
thanks  for  our  labour,  when  we  come  home. 
Lt  t  us  leave  all  power  to  his  majesty  to  punish 
malefactors;  but  our  laws  are  not  acquainted 
with  sovereign  power:  we  desire  no  new  thing, 
nor  do  we  offer  to  trench  on  his  majesty's  pre- 
rogative ;  we  must  not  recede  from  this  Peti- 
tion, either  in  part  or  whole. 

Mr.  Neye,  To  add  a  Saving,  is  not  safe; 
doubtful  words  may  beget  ill  construction  : 
and  the  words  are  not  only  doubtful  words,  but 
words  unknown  to  us,  and  never  used  in  any 
act  or  petition  before. 

Mr.  Sclden.  Let  us  not  go  ioA  hastily  to  the 
question.  If  there  be  any  objections,  let  any 
propound  them,  and  let  others  answer  them  as 
they  lliink  good.  1  will  not  touch  the  reasons 
already  given.  The  sum  of  this  addition  is, 
that  onr  right  is  not  to  be  subject  to  Loans  or 
Imprisonment  without  cause,  or  Martial  Law, 
but  by  sovereign  power.  If  ii  bath  no  refe- 
rence to  our  Petition,  what  doth  it  here  ?  I  am 
sure  all  others  will  say  it  hath  reference,  and  so 
must  we.  How  far  it  doth  exceed  all  examples 
of  former  times,  no  man  can  shew  me  the  like. 
I  have  made' that  search  that  folly  satisfies  me, 
and  I  find  not  another  besides  98  £d.  1.  We 
have  a  great  many  petitions  and  bilb  of  parlia- 
ment in  all  ages,  in  all  which  we  are  sure  no 
5udi  thing  is  added.  That  clause  of  the  28 
Edw.  1^  it  was  not  in  the  petition,  but  in  the 
king*s  answer. 

In  Magna  Charta  there  v^ere  no  such  clauses ; 
the  articles  themselves  are  to  be  si-en  in  a 
library  at  Lambeth,  in  a  book  of  that  time,  upon 
which  the  law  was  made.  There  was  none 
in  tlie  Statutes  in  king  John^  time,  for  these  I 
have  seen,  there  is  no  saving.  In  the  articles  of 
conJtrtHotio  efiartaruwif  is  a  saving, '  left  ancients 
nids,'  tliat  is,  for  *  file  maryer,  et  pur  fair  fits 
'  chivalier,*  and  for  ransom.  And  in  the  arti- 
cles of  king  John,  in  the  original  Charter,  which 
I  can  shew,  there  those  three  aids  were  named 
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therein,  and  th^y  were  all  known,  *  lo  the  25 
£.  S,  there  is  a  petition  against  Loans,  there  is 
DO  sivving,  and  so  iji  others.  As  for  that  addi- 
tion in  the  28  £.  1,  do  but  observe  die  peti- 
tions after  Magna  Cliarta ;  as  5  £  3,  they  put 
up  a  petition :  *  whereas  in  Magna  Charta  it  is 
coniained  that  none  be  imprisoned  but  by  due 
process  of  law  ;'  those  words  are  not  in  Magna 
ChartJi,  and  yet  there  is  no  savings  And  so  in 
tljc  28  £.  3,  and  36,  37,  and  42  of  E.  3,  all 
which  pass  by  petition,  and  yet  there  is  no  sav- 
ing in  tleiu.  And  tbeie  are  in  them  other 
words  that  are  n  >t  in  Magna  CharCa,  and  yet 
no  saviiig.  For  that  that  Sir.  Speaker  said  to 
the  Iviug,  it  was  our  heai't|  and  ever  shall  be ; 
but  v\e  then  spoke  of  the  king's  prerogative  by 
itself,  and  wc  ure  bound  to  say  so :  but  speak- 
ing of  our  rigiit«,  shall  we  ^ay  we  are  not  to  be 
imprisoned,  sa>ing  but  by  the  king's  sovereign 
power?  Say  my  lands,  without  any  title,  be 
seized  in  the  king's  hand,  and  I  bring  »  Peti- 
tion of  Right,  .and  I  go  to  the  king,  and  say,  1 
do  by  ni  means  seek  your  majesty's  right  and 
title ;  qnd  after  that  I  bring  a  petition  or  vion-. 
strancc  de  droijf  setting  furth  my  own  right  and 
title,  flnd  with  all  set  dovMi  a  saving,  that  I 
leave  intire  his  majesty's  riglit,  it  would  be  im- 
proprr.  It  was  objected,  that  in  the  28  of  £. 
1,  iu  the  end  of  Articuti  super  Chartas,  which 
was  a  con  ii  mint  ion  of  Magna  Charta,  and 
Charta  de  Forests,  in  the  end  there  is  a  clause, 

*  savant  le  droit  et  signiory ;'  the  words  are 
extant,  in  tiuit  Roll  ihat  is  now  extant,  but  the 
original  roll  is  not  extant. 

Jn  the  25  £.  1,  there  was  a  confirmation  of 
the  Charter :  in  the  27  £.  1,  the  parliament 
was  called,  and  much  stir  there  was  about  the 
Charter,  and  renewing  the  Articles,  but  then 
little  was  done.  In  28  E.  1,  the  commons  by 
Petition  or  Bill,  did  obtain  the  liberties  and 
articles  at  the  end  of  the  parliament;  they 
were  extracted  out  of  the  Roll,  and  proclaimed 
abroad.  ,  The  addition  was  added  in  the  Pro- 
clnmation :  In  the  bill  there  was  no  s/ivant,  but 
afterwards  it  was  put  in ;  and  to  prove  this,  it 
is  true,  there  is  no  Parliament-roll  of  that  year, 
^ret  we  have  histories  of  that  time.  In  the 
library  at  Oxford,  there  is  a  journal  of  a  parlia* 
•  roent  of  ihae  very  year,  which  mentions  so 
znuch;  also  in  the  public  library  at  Cambridge 
.there  is  a  manuscript  that  belonged  to  an 
abbey,  it  was  of  the  same  "year  28  Ed.  1,  and  it 
mentions  the  parliament  and  the  petitions,  and 

*  articulos  quos  petienint  sic  confirmaverat  rex 

*  ut  in  fine  adderet,  salvo  jure  corona:  regis  ;* 
and  they  caihe  by  proclamation  in  London. 
When  the  people  heard  this  clause  added  in  tlie 
end,  they  fell  into  execration  for  that  addition, 
and  the  great  earls  that  went  away  satisfied 
from  the  parliament,  hearing  of  this,  went  to 
the  kingy  and  afterwards  it  was  cleared  at  the 
next  parliament.  Now  there  is  no  Parliament- 
roll  of  this  at  that  time,  only  in  one  roll  in  the 
end  of  Edw.  3,  there  is  a  roll,  that  recites  not 
the  Parliament  bill,  but  the  statute  that  was 
the  cQect  of  the  roll  that  was  proclaimed. 

The  Lords  allerwards,  at  a  Conference^  ten- 


dered Reasons  to  fortify  their  Addition ;  which 
were  briefly  reported  by  tbe  Lord-Keeper : 

'^  Tiiat  tlie  lords  were  all  agreed  to  defend 
and  maintain  the  just  liberties  of  the  subject, 
and  of  the  crown  ;  and  that  the  word,  '  leave,' 
was  debated  anlong^t  them;  and  thereby  ther 
meant  to  give  no  new,  but  what  was  before: 
for  the  words  *  sovereign  power,*  as  he  isS 
king,  he  is  a  sovereign,  and  most  liave  jpower; 
and  ^e  said,  the  words  were  easier  than  the 
*  Prerogative.'  As  for 'the  word,  *  that,'  which 
is  a  relntii't,  and  referred  to  '  that  power,'  that 
is  for  tiie  safety  of  the  people ;  and  this,  said 
he,  can  never  grieve-  any  uxan.  Being  thu) 
published,  it  is  not  sovereign  power  in  general ; 
but  now  in  confutation  of  our  reasc^ns.  Magna 
Charta  was  not  with  a  saving ;  but,  said  he,  yoa 
pursue  not  the  words  in  Magna  Charta,  and 
therefore  it  needs  an  addition.  As  for  the  28 
of  Edw.  3,  he  said,  there  was  a  saving;  and 
an  ill  exposition  cannot  be  made  of  this,  and 
both  houses  have  agreed  it  in  substance  al* 
ready  ;  tlie  commons  did  it  in  a  speech  deliver- 
ed by  the  Speaker,  and  that  we  sa^  we  have 
not  a  thought  to  incroach  on  the  kmg's  sove- 
reignty ;  and  why  may  you  not  add  it  in  your 
.Petiiion?" 

Upon  this  report, 

Mr.  Ma$on  spake  his  opinion  in  manoer 
following : 

In  our  Petition  of  Right  to  the  king's  majesty, 
we  mention  the  laws  and  statutes,  by  which  it 
appeared,  That  no  tax,  loan,  or  the  like,  ought 
to  be  levied  by  the  king,  but  by  common  assent 
in  parliament :  that  no  freeman  ought  to  be 
imprisoned  but  by  the  law  of  the  land;  that 
no  fcceman  ought  to  be  compelled  to  suffer 
soldiers  in  hb  house.  In  the  Petition  we  have 
expressed  tlie  breach  of  these  laws,  and  desire 
we  may  not  suffer  the  hke;  all  which  we  pray 
as  our  Rights  and  Liberties. 

The  lords  have  proposed  an  Addition  to  tliis 
Petition,  in  these  words:  «  We  humbly  pre- 

*  sent  this  Petition  to  your  majesty,  not  only 

*  with  a  care  of  ou»  own  Liberties,  but  with  a 

*  due  regard  to  leave  entire   (hat  Sbveragn 

*  Power  wherewith   your  majesty  is  iiitrusted 

*  for  the  protection,  safety,  and  happiness  ot 

*  your  people.' — And  whether  we  shall  conscol 
unto  this  Addition,  is  the  subject  of  this  day's 
discourse :  and  because  my  Lord-Keeper,  at 
the  last  conference,  declared  their  lordships 
had  taken  the  words  of  the  Petition  apart,  I 
shall  do  so  too.  .The  word,  <  leave,'  in  a  peti- 
tion, is  of,  the  same  nature  as  *  saving'  in  » 
grant,  or  act  of  parliament;  when  a  man  grants 
but  part  of  a  tiling,  he  saves-  the  rest:  when  la 
pctiti6ns  to  be  restored  but  to  part,  he  leavei" 
the  Vest :  then  in  the  end  of  our  Petition,  the 
word,  *  leave,'  will  imply,  that  something  i»  ^^ 
be  left  of  that,  or  at  least  with  a  reference  to 
what  we  desire. 

The  word  *  intire,'  is  very  considerable ;  a 
conqueror  is  bound  by  no  law,  but  hath  pow^ 
dare  leges,  his  will  is  a  law;  and  olthougn 
William  the  Conqueror,  at  first,  to  make  nis 
way  to  the  crown  of  England  ilje  more  ea!»y» 
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and  tlie  pnssesuoo  of  it  more  sure,  claimed  it 
hv  title :  but  afterwards  wheu  there  were  no 
powertui  pretenders  ta  the  crown,  tlie  title  of 
conquest  (to  introdace  that  absolute  power  of 
a  conqueror)  was  claimed,  and  that  statute  of 
Mavfia  Charta,  and  other  statutes  mentioned 
iti  our  Petition,  dojprincipally  limit  that  power. 
J  liope  It  is  as  lawfot  for  me  to  cite  a  Jesuit,  as 
it  is  tor  Dr.  Manwnring  to  falsify  him ;  Suares, 
ill  his  fin»t  book,  de  Legibvs,  cap.  17.  delivered 
his  opinion  in  these  words,  *  AropHtudo  et  re- 

*  strictio  potestatis  regum  circa  ea  quae  per  se 

*  maia  \%A  injusta  non  sant,  pendet  ex  arbitrio 

*  hominum    et    ex  ambigna   conventione  vel 
,  '  pacto  inter  res;es  et  regnum.'    And  he  farther 

expresseth  his  opinion.  That  the  king  of  Spain 
was  so  ab9r>lute  a  monarch,  that  he  might  law- 
fully impose  tribute  without  consent  of  Iiis 
people,  until  about  300  years  since,  when  it 
was  concluded  between  him  and  his  people, 
that  without  consent  of  his  people  by  proxies, 
1&  shonid  not  impose  any  tribute.  And  Suares's 
opinion  is.  That  by  that  agreement,  the  kings 
of  Spain  are  bound  to  impose  no  tribute  with- 
out consent. 

And  this  agreement  that  author  calls  a  re- 
i»tnuniag  of  that  sovereign  power ;  the  Statutes 
then  mentioned  in  our  Petition,  restraining  that 
absolute  power  of  a  Conqueror;  if  we  recite 
those  statutes,  aiid  say,  we  leave  the  sovereign 
power  intire,  we  do  take  away  that  restraint 
which  19  the  virtue  and  strength  of  those  sta- 
tutes ^^^  6^^  A^  lil)erty  the  ciaitn  of  the  sove- 
reign power  of  a  cobqueror,  which  is  to  be 
limited  and  restrained  by  no  laws :  tliis  may 
be  the  danger  of  the  word,  <  intire/ 

The  next  word  delivered  by  the  lords  as^ 
observable,  is  the  pajticle,  <  that  ;*  because  it 
was  said,  that  all  sovereigo  power  is  not  men- 
tioned to  be  left,  but  only  (that)  with  which 
the  king  is  trusted  for  our  protection,  safety, 
and  happiness :  but  I  conceive  this  to  be  an 
exception  uf  all  sovereign  power ;  for  al^  sove- 
reign power  in  a  king,  is  for  tlie  protection, 
safely,  and  happiness  of  his  people.  If  all  sti- 
vereign  power  be  excepted,  you  may  easily 
judge  the  consequence,  all  loans  and  taxes 
beinjc  imposed  by  colour  of  that  sovereign 
power. 

The  next  word  is,  '  Trusted  ;*  which  is  very 
ambiguous,  whether  it  be  meant,  trusted  by 
Cod  only  as  a  Conqueror,  or  hy  the  people 
:iIso,  as  King,  which  are  to  govern  al^  accord- 
ing to  laws,  eg  pacto.  In  this  point  I  will  not 
presume  to  adventure  furtiier ;  only  I  like  it 
not,  by  reason  of  the  doubttui  exposition  it  ad^ 
Biits.  I  have  likewise  considered  the  proposi- 
tion itself,  and  tlierein  I  have  fallen  upon  the 
dilemma,  that  this  Addition  shalUbe  coi»trued 
cither  to  refer  unto  the  Petition,  or  not ;  if  it  doth 
not  rdferunto  the  Petition,  it  is  merely  useless 
and  onnecessary,  and  unbefitting  the  judgnnent 
of  this  grave  and  greitt  assembly  to  add  to  a 
Petition  of  this  «ieisht.  If  it  hath  reference 
anto  it,  then  it  destroys  not  only  the  virtue  and 
stren&)h  of  our  Petition  of  Right,  but  our  rights 
thtim*t\w^ ;  for  the  Addison  being  referred  to 


each  part  of  the  Petition,  will  necessarily  re- 
ceive this  conbtruction  :  that  none  ou^ht  to  he 
compelled  to  make  any  gift,  loan,  or  such  like 
charge,  without  common  consent,  or  act  of 
parhament,  unless  it  be  by  the  sovereign  power, 
with  which  the  king  is  trusted  for  the  prot ca- 
tion, safety,  and  happiness  of  his  people. 
-  That  none  ought  to  be  compelled  to  sojourn 
or  billet  soldiers,  unless  by  the  same  sovereign 
power ;  nnd  so  of  the  rest  of  the  Rights  con- 
tained in  the  Petition  :  and  then  the  most  fa- 
vourable construction  will  he,  that  the  king 
hath  an  ordinary  prerogative,  and  by  that  he 
cannot  impose  taxes,  or  imprison  ;  that  is,  he 
cannot  impose  taxes  at  his  wilt  to  employ  tfaera 
as  he  pleaseth  :  but  that  he  hath  an  extraordi- 
nary and  transcendant  sovereign  power  for  the 
protection  and  happiness  of  his  people,  and  for 
such  purpose  he  may  impose  taxes,  or  billet 
soldiers  as  he  pleaseth ;  and'  we  may  assure 
ourselves,  that  hereafter  all  loans,  t!lxes,  and 
billetting  of  soldiers,  viill  be  said  to  be  for  the 
protection,  safety,  and  happiness  of  tlie  people. 
Certainly  hereafter  it  will  be  conceived,  thnt  an 
house  of  parliament  wuuld  not  have  made  an 
unnecessary  Addition  to  this  Petition  of  Right  ; 
and  therefore  it  will  be  resolved,  th.it  the  Addi- 
tion hath  relation  to  the  Petition,  which  will 
have  such  operation  as  I  have  formerly  de- 
clared ;  and  I  the  rather  fear  it,  because  the 
l^te  loan  and  billetting  have  been  declared  tu 
have  been  by  sovereign  power  for  the  good  of 
ourselves ;  and  if  it  be  doubtful  whether  this 
proposition  hath  reference  to  tlie  Petition  or 
not,  I  know  not  who  shall  judge  whether  loans 
or  imprisonments  hereafter  be  by  that  sovereign 
power  or  not  ? 

A  parliament,  which  is  made  a  body  of  se- 
veral writs,  and  may  be  dissolved  by  one  com- 
mission, cannot  be  certain  to  decide  this  ques- 
tion. We  cannot  resolve  that  the  Judges  shall 
determine  the  words  of  the  King's  Letter  read 
in  this  house,  expressing  the  cause  of  commit- 
ment may  be  such,  that  the  jud|;es'  have  not 
capacity  of  judicature,  no  rules  of  law  to  di- 
rect and  juide  their  judgments  in  cases  of  that 
transcendant  nature ;  the  judges  then,  and  the 
judgments,  are  easily  conjectured.  It  huth 
been  confessed  by  tbe  king's  couiisel,  that  the 
statute  of  Magna  Charta  Kinds  the  king,  and 
his  sovereign  power  cannot  he  divided  from 
himself.  If  then  the  statute  of  Maena  Charta 
binds  the  king,  it  binds  bis  sovereiirn  power. 
If  to  the  Petition  these  v^rds  be  added,  the 
exposition  must  be,  that  the  statute  of  Magna 
Cha^a  binds  the  king's  sovereign  power;  swing 
the  king's  sovereign  power,  I  shall  endeavour 
to  give  some  answer  to  the  Reasons  given  by 
the,  lords. 

The  first  is,  That  it  is  the  intention  of  both 
houses,  to  maintain  the  just  Liberty  of  tbe 
Subject,  and  n(»t  to  diminish  the  just  power  of 
the  king :  and  therefore  the  expression  of  that 
intention  in  this  Petition,  cannot  prejudice  us. 
To  which  I  anewer. 

First,  our  intention  was,  and  is,  as  we  then 
professed,  and  no  man  can  assign  any  particular 
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ia  which  we  have  done  to  the  contrary ;  Nei- 
ther have  we  any  way  transgressed  iu  that  kind 
in  ibis  Petition :  and  il'  we  make  this  Addition 
to  the  l*etition,  it  would  give  some  intimation, 
that  we  have  given  a  cause  or  colour  of  offence 
therein ;  which  we  deny :  and  which  if  any 
man  conceive  so,  let  him  assign  the  particuhir^ 
that  we  may  give  answer  thereunto. 

By  our  Petition,  we  only  desire  our  particular 
Bights  and  Liberties  to  be  (ionliriDed  to  us; 
and  therefore  it  is  not  proper  for  us  in  it  to 
mention  sovereign  power  in  general,  being  al- 
together impertinent  tq  tiie  matter  of  the  Peti- 
tion.— -Tiiere  is  a  great  difference  between  th^ 
words  of  the  Addition,  and  the  words  |)roposed 
therein^  viz.  between  ju9i  power,  which  may 
be  conceived  to  be  l^ted  by  laws,  and  sove- 
reign power,  which  is  supposed  to  be  tran&- 
cendant  and  boundless. 

The  second  Reason  delivered  by  their* lord- 
ships, was^  That  the  king  is  sovereign  :  (hat  as 
he  is  sovereign,  he  hath  power,  and  that  that 
sovereign  power  is  to  be  left :  for  my  part,  I 
^ould  leave  it  »o,  as  not  to  mention  it ;  but  if 
it  should  be  expressed  to  be  left  in  this  Peti- 
tion, as  it  is  proposed,  it  must  admit  something 
to  be  left  in  the  king  of  what  we  pruy,  or  at 
feast  admit  some  sovereiioi  power  in  his  ma- 
jesty, in  these  privileges  which  we  claim  to  be 
our  riuht,  wliich  would  fio^trate  our  Petition, 
and  destroy  our  right,  as  I  have  formerly 
shewed. 

The  third  Reason  given  for  this  Addition, 
was.  That  in  tlte  statute  of  Articuli  super 
Cluirtas,  thepe  is  a  saving  of  the  Kight  and 
SeieniorjT  of  thfe  «;rown. 

'  To  wliich  I  give  tlie=?e  Answers :  That  Magna 
Cliarta  was  c«)nfirmed  above  thirty  times,  and 
a  general  leaving  was  in  none  pf  these  acts  o( 
confirmation,  but  in  this  only ;  and  I  see  no 
cause  we  shouki  follow  one  ill,  and  not  thirty 
good  precedents ;  sind  the  rather,  because  that 
saving  produced  ill  effects,  that  are  well  known. 
— ^That  saving  was  by  act  of  parliament ;  the 
"conclusion  of  which  act  is,  That  in  all  those 
cases  the  king  did  will,  and  all  those  tliat  were 
at  the  making  pf  that  nrdinRnc.e  did  intend, 
Uiat  the  Bight  and  Seigniory  of  tlie  £rown  should 
'  be  saved  :  by  which  it  appears  that  the  saving 
was  not  in  the  Petition  of  the  commons,  but 
added  by  tiie  king ;  for  in  the  Petition,  the 
king's  will  is  not  expressed. 

Ill  tliat  act  the  king  did  grant,  and  part  with, 
to  his 'people,  divert  rights  belonging  to  his 
prerogative,  as  io  the  first  chapter  lie  granted. 
That  the  people  miglit  cbuse  three  men,  which 
mii^ht  have  power  to  hear  and  determine  com- 
plaints, made  against  those  that  ofiended  in 
any  point  of  Magna  Charta,  though  thef  were 
tlie  king's  officers,  and  to  fine  and  ransom  them. 
And  in  the  8,  12,  and  19  Chapters  of  that  Sta- 
tute, the  king  parted  with  ether  prenjgatives, 
and  therefore  there  mijeht  be  some  reason  of 
the  adding  of  that  sovereign  power,  by  the  king's 
counsel:  but  in  this  Petition,  we  desire  nothing 
of  Che  king's  prerogative,  but  pray  the  enjoying 
«r  our  proper  and  undoubted  rights  and  privi- 


legeii ;  therefore  th^re  is  no  cause  to  add  any 
words,  which  may  imply  a  saving  of  that  which 
concerns  not  the  matter  in  the  Petition.   , 

The  fourth  Reason  given  by  their  lordships, 
was.  That  by  the  mouth  of  our  Speaker,  we 
have  this  parliament  declared.  That  it  was 
far  from  our  intention  to  incroach  upon  his  ma- 
jesty's prerogative,  and  that  therefijre  ft  could 
not  prejudice  us,  to  ulention  the  same  resolu- 
tion in  an  addition  to  this  Petition. 

To  which  I  answer.  That  that  declaration 
was  a  general  Answer  to  a  Message  from  liis 
majesty  to  us,  by  which  his  majesty  eipressed 
that  he  would  not  have  his  prerogative  strait- 
ened by  any  new  explanation  of  Magna  Charta,  , 
or  the  rest  of  the  statutes:  and  tberetbre  tliat 
expression  of  our  Speaker's  was  then  proper, 
to  make  it  have  refercuce  to  tins  Petition,  tberv 
being  nothing  therein  contained,  but  particular 
Rights  of  the  Subject,  and  nothing  at  all  con- 
cerning his  majesty's  prerogative.^— Secondly 
That  Answer  was  to  give  his  m{\)csty  satisfactitA 
of  all  our  proceedings  in  general^  and  no  maa 
can  assign  any  particular,  in  which  we  have 
broken  it;  and  this  Petition  justifies  itself,  that 
in  it  we  have  not  offended  U};ainst  the  protes- 
tation: and  I  k  how  no  reason,  but  that  tiiis 
declaration  should  bej^dded  to  all  our  laws  we 
shall  agree  on  this  parliament,  as  well  as  to  this 
Petition* 

The  last  reason  given,  was.  That  we  have 
varied  in  our  Petition  from  the  words  of  Magna 
Charta;  and  therefore  it  was  very  necessary 
that  a  saving  should  be  added  to  this  Petition. 

I  answer,  that  in  the  statute  5  £.  S,  S5  £.  3, 
28  E.  3,  and  other  statutes,  with  which  Magna 
Charta  is  confirmed  :  the  words  of  the  statute 
of  explanation  differ  from  tlie  words  of  Magna 
Charta  itself;  tlie  words  of  some  of  the  sta- 
tutes of  explanation,  being,  ^<  1  hat  no  man 
*  ought  to  be  apprehended,  unless  by  indict- 
'  ment,  or  due  process  of  law  ;'  and  the  otlier 
statutes  differing  from  the  words  of  Magn^ 
'Charta,  in  many  other  particulars,  and  yet  there 
is  no*saving  in. those  statutes,  much  less  should 
there  be  any  in  a  Petition  vf  Right,  lliese  are 
the  Answers  1  have  conceived  to  the  Reasons 
of  their  lordships,  and  the  exposition,  I  appre- 
hend, ibust  be  made  of  the  proposed  words,, 
being  added  to  our  Petition.  And  tfaerefoi-e, 
I  conclude^  that,  in  my  opinion,  we  may  not 
consent  to  tliis  Addition,  which  I  subnit  to 
better  judgments.  ' 

The  Commons  afterwards  appointed  Mr. 
Glanvile  and  sir  Henry  Martin  to  manage  ano- 
ther Conference  to  be  had  with  the  I/)rds,  con- 
cerning the  said  matter,  and  to  clear  the  sense 
of  the  Commons  in  that  point:  The  pne  argued 
the  legal,  the^oiher  the  rational  part. 

Mr.  Glanville's  Speech  in  a  full  Committee 
of  both  Houses  of  Parliament,  May  23,  in 
tlie  Painted  Chamber  at  Westminster. 

'A{y  lords,  I  hfive  in  charge,  from  the-  Cod- 
mons  House  of  parliament  (whereof  I  am  a 
member)  to  express  this  day  before  yoiy'lord- 
ships  scune  part  of  their  clear  sease^  IMiching 


sol]         STATE  TRIALS,  S  Chablbs  I.  lOas^M^  L^erly  qftke  Subject.  [203 


004  point  tbaC  hath  occurred  in  the  great  de- 
bate, which  haCh  so  long  depended  in  both 
hooses.-*!  shall  Dot  need  many  words  to  induce 
or  state  the  question,  which  I  am  to  handle  in 
diis  free  conference.  The  subject  iiiBtt«r  of 
oar  meetii^  is  well  known  to  your  lordships,  I 
will  theiiefore  only  look  so  far  back  upon  it,  and 
so  far  recollect  summarily  the  proceedings  it 
hith  bad,  as  may  he  requisite  to  present  clearly 
to  your  lordslups  consideration!!,  the  nature 
aod  consequence  of  the  particular  wherein  I 
'  most  insist. 

Your  lordships  may  be  pleased  to  remember, 
DOW  that  the  Commons  in  this  parliament  have 
tnmed  a  Petition  to  be  presented  to  his  ma- 
jesty,  a  Petition  of  Right  rightly  composed| 
relsting  nothing  bot  truth,  desiring  nothing  but 
justice ;  a  petition  justly  occasioned,  a  petition 
Dece&sary  and  fit  lor  tbese  times,  a  petition 
founded  upon  solid  and  substantial  grounds, 
the  laws  aiid  statutes  of  this  realm,  sure  rocks 
to  buiid  upon ;  a  petition  bounded  within  due 
limits,  and  directed  upon  right  ends,  to  vindi- 
cate sofoe  lawful  and  just  liberties  of  the  free 
subjecu  of  this  kingdom  from  the  prejudice  of 
violations  past,  and  to  secure  them  from  future 
ioDOvatioos. 

And  because  my  following  discourse  must 
reflect  chirliy,  if  not  wholly,  upon  ttie  matter 
of  tiiis  Petition,  I  shall  ber^  crave  leave  shortly 
to  open  to  your  lordsbips  the  distinct  parts 
whereof  it  doth  consist,  and  those  afe  four. 

1  be  first  concerns  Levies  of  Monies,  by  way 
of  Liians  or  otherwise,  for  his  majesty's  Supply ; 
(iedarioe,  that  no  man  ought,  and  praying  tKat 
00  man  hereafter  be  compelled  to  make  or  yield 
any  gift,  loan,  benevolence,  tax,  or  such  like 
charge,  without  common  consent  by  act  of 
parlmment. 

8.  The  scocind  b  concerning  that  Liberty  of 
Person,  which  rightfidly  belongs  to  the  free 
subjects  of  tbia  realm,  expressing  it  to  beagainst 
the  tenure  '&f  the  laws  and  statutes  of  thelttnd, 
that  any  freeman  ^uuld  be  imprisoned  without 
cause  shewed  ;  and  then  reciting  how  this 
liberty,  aanongst  others,  hnth  lately  been  in- 
friof^ed,  kconcludeth  with  a  just  and  necessary 
itMe,  fi^r  the  iietter  clearing  and  allowaaee  of 
this  piivLJlega  for  the  future. 

3.  Tlie  third  declareffi  the  unlawfbkiess  of 
biUeMing  «r  placing  Soldiers  or  Mariners  «to 
iojouni  in  free  subjects  houses  a^^ainst  their 
wilk,  and  prayeth  remedy  against  that  grier* 
aace.  ••         , 

4.  The  louTth  and  last  annetli  at  redress 
touching  Commissions,  to  proceed  to  the  tritil 
and  coodem nation  of  offenders,  and  caosing 
tbem  to  be  executed  and  put  to  death  by  the 
Law  Martial,  in  tinaes  and  places,  when  und 
Wiere,  if  bgr  the  laws  and  statutes  of  tlie  land 
tliey  had  deserved  death,  by  the  same  laws  and 
Matotes  ako  they  might,  and  by  none  other 
auebt  to  b«,  adjudged  and  executed. 

This  I'etition,  the  careful  house  pf  commons, 
not  willing  to  omit  any  thing  pertaining  to  their 
duties,  or  wliich  might  advance  their  moderate 
and  just  ends,  did  heretofore  ofitr  up  unto  your 


lordships*  consideration,  accompanied  with  an 
humble  desire.  That  in  your  nobleness  and  jus- 
tice, you  would  be  pleased  to  join  with  tliem  in 
presenting  it  to  his  majesty,  that  so  coming 
from  the  whole  body  of  tlie  realm » the  peers 
and  people,  to  him  that  is  the  head  of  both, 
our  gracious  sovereign,  ivho  must  crown  the 
work^  or  else  all  our  labour  is  in  vain ;  it  might, 
by  your  lordships  concurrence 'and  assistance, 
fino  the  more  easy  passage,  and  obtain  the 
better  answer. 

Your  lordships,  as  your  mann^  is,  in  cases, 
of  so  great  importance,  were  pleased  to  debate 
and  weigh  it  well,  and  thereupon '  you  pro- 
pounded to  us  some  few  Amendments  (as  you 
termed  them)  by  way  of  alteration,  aHedemg, 
that  they  were  only  in  matters  of  form,  and  not 
of  snbs^nce ;  and  that  rhey  were  intended  to 
no  other  end,  but  to  sweeten  tlie  Petition,  and 
make  it  the  more  passable  with  his  majesty. 

In  this  the  House  of  Commons  caniK>t  btit 
observe  that  fair  aod  good  respect  which  your 
lordships  have  used  in  your  proceedings  with 
them,  by  your  concluding  or  voting  nothing  in 
your  hou»e,  until  you  had  imparted  it  unto 
them ;  whereby  our  meetings  about  this  bosi* 
ness  have  been  justly  stiled  free  conferences, 
either  patty  repairing  hither  disengaged  to  hear 
and  weigh  tlie  other's  reasons,  and  trath  houses  - 
coming  with  a  fuH  intention,  upon  due  consi- 
deration of  ail  that  can  be  said  on  the  other 
side,  to  join  at  last  in  resolving  and  acting  that 
which  stmll  be  found  most  just  and  necessary 
for  the  honour  and  safety  of  his  maje&ty  and 
the  whole  kingdom. 

And  toucliing  those  propounded  Alterations, 
which  were  not  many,  your  lordships  cannot 
bot  remember,  that  the  house  of  commons 
have  yielded  to  an  accommodation,  or  chancre 
of  their  Petition  in  two  pariirulars;  n  hereby 
they  hope  your  lordships  have  observed,  as 
well  as  you  may,  they  have  not  been  atfected 
unto  words  andplirases,  norovennuch  abound- 
ing in  tlieir  own  sense  ;^but  rather  willing  to 
comply  with  your  lordships  in  all  indifferent 
things. 

For  the  rest  of  your  proposed  Amendments, 
if  we  do  not  misconceive  your  lonlships,  as  we 
are  confident  we  do  not,  your  Inrdships,  of 
yourselves,  have  been  pleased  to  relinquish 
them  with  a  new  overture,  for  one  only  clause 
to  be  added  in  «ke  «nd  or  foot  of  the  Petition, 
whereby  the  work  of  this  ddy  is  reduced  to  one 
simple  head,  whether  that  clause  »liall  be  re- 
ceiled  or  bot  ? — lliis  yielding  of  the  commons 
iu  part  unto  your  lordships,  of  other  points  by 
you  somewhat  insisted  upon,  givetfi  ns  great 
assumtice^that  our  ends  are  one  ;  and  putteth 
41S  in  hope,  that,  in  conclusion,  we  sJiall  con- 
cur, and  proceed  unanimously  to  seek  the  saiue 
ends,  by  the  same  means. 

Tlie  Clause  propounded  by  your  lordships  to 
be  added  to  iht  Petition  is  this  :. 

*  We  hiimhlj  present  this  Petition  to  your 
'  majesty,  not  only  with  a  care  for  preservation 
'  of  Liberties,  but  with  a  due  regard  to  leave 
*  intite  that  Sovereign  Power,  wherewith  your 
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*  msKJesty  is  intrusted  for  the  protection,  safety, 

*  and  happiness  of  your  people.' 

A  Clause  specious  in  shew,  and  smooth  in 
words,  but  in  effect  and  consequence  most  dan- 
gerous, as  I  hope  to  make  most  evident :  how- 
ever, coining  from  your  lordships,  the  house  of 
commons  took  it  into  their  considerations,  as 
became  ihem,  and  apprehending  iipon  the  first 
debute,  that  it  thieateiied  ruin  to  the  whole 
Petition,  tliey  did  iieretofore  deliver  some  Rea- 
sons tp'your  lordships,  fur  which  they  then  de- 
sired to  be  spared  from  admitting  it. 

Ti»  these  Reasons,  your  lordships*  offered 
some  Answers  at  the  last  meeting;  which  hav- 
ing been  faithfully  reported  to  our  house,  and 
there  debated  as  was  requisite  for  a  business 
of  such  weight  and  importance,  I  must  say 
truly  to  your  lordships,  yet  with  due  reverence 
to  your  opinions,  the  Commons  are  not  satis- 
fied with  your  arguments ;  and  therefore  they 
have  commanded  me  to  recollect  your  lord- 
ships reasons  for  this  clause,  and  in  a  fair  reply 
to  let  you  see  the  causes  why  they  differ  from 
you  in  opinion. 

But  before  I  come  to  handle  the  particulars 
wherein  we  dissent  from  your  lordships,  I  will 
in  tlie  first  place  take  notice  yet  a  liiile  further, 
of  tiiat  general  wherein  we  all  concur ;  which 
is/ that  we  desire  not,  neither  do. your  lord- 
ships, to  augment  or  dilate  the  Liberties  and 
Privileges  of  the  Subjects  beyond  ihe  just  and 
due  bounds,  nor  to  encroach  upon  the  limits  of 
his  majesty's  Prerogative  Royal.  And^as  in 
this,  your  lordships  at  the  last  roeeiing  expressed 
clearly  yrmr  own  senses,  so  wei-c  your  lordbhips 
not  misiakea  in  collectiug  the  concurrent  sense 
and  meaning  of  the  house  of  commons ;  they 
often  have  protested,  they  do,  and  ever  must 
protest,  That  these  have  been,  and  shall  be  (he 
bounds  of  their  desires,  to  demand  and  seek 
nothing  but  that  which  may  be  fit  for  dutiful 
and  loyal  subjects  to  ask,  and  for  a  gracious 
and  just  king  to  grant :  for  as  they  claim  by 
laws  some  liberties  for  themselves,  so  do  they 
acknowledge  a  pVerogativc,  a  high  and  just 
prerogative  belon^ing  to  the  king,  which  they 
intend  not  to  diminish.  And  now,  my  lords, 
being  lis&urcd,  not  by  strained  i:)ference$,  or 
obscure  collections,  but  by  the  express  and 
clear  declarations  of  both  houses,  that  our  ends 
are  the  same ;  it  were  a  miserable  unhappiness, 
if  we  sliould  fail  in'  finding  out  the  means  to 
accomplish  our  desires. 

iMy  lord$,  the  heads  of  those  particular  Rea- 
sons which  7UU  insisted  upon  the  la8t*day,  were 
only  these : 

1.  You  told  us,  that  the  word  '  leave '  was 
of  such  a  nature,  ihat  it  could  give  no  new 
thing  to  his  mnjcsty. 

2.  lliat'no  ju5t  exception  could  be  taken  to 
the  words  *  Sovereign  Power  ;'  for  that  as  his 
majesty  is  a  king,  so  he  is  a  sovereign  ;  suid  as 
he  iit  a  sovereign,  so  he  hath  power. 

3.  That  the  sovereign  power  mentioned  in 
tliin  clause  is  not  absolute,  or  indefinite,  but  li- 
mited and  r^ulated  by  the  particle  'that;' 
and  the  word  *  subsequent '  wliich  restrains  it 


to  be  applied  only  for  protection,  safety,  and 
happiness  of  the  people,  whereby  ye  interred, 
there  could  be  no  danger  in  the  ailowauce  of 
such  power. 

4.  That  this  clause  contained  no  more  in 
substance,  but  the  like  expression^  of  our 
meanings  in  this  Petition,  which  we  had  for- 
merly signified  unto  his  .majesty  by  the  month 
of  Mr.  Speaker,  that  we  no  way  intended  to 
encroach  upoti  liis  majesty's  sovereign  power 
or  prerogative. 

5.  That  irt  our  Petition  we  have  used  other 
word^,  and  of  larger  extent,  toucliing  our  Li- 
berties, than  are  containedjn  the  statutes 
whereon  it  is  grounded  :  In  respect  of  which 
enlargement,  it  was  fit  to  have  some  express,  or 
implied  saving,  or  narrative  declaratory  for  the 
king's  sovereign  power,  of  which  narrative  you 
alledge  this  clause  to  be. 

Lastly,  Whereas  the  commons,  as  a  main 
argument  against  the  datise,  had  much  insisted 
upon  this,  that  it  was  unprecedented,  and  un- 
parliamentary in  a  petition  from  the  Subject, 
to  insert  a  saving  for  tl»  cro^n  ;  your  lord- 
ships brought  for  instance  to  the  contrary,  the 
two  statutes  of  the  25  Ed.  1,  commonly  called 
conjirmatio  ch^irtarum,  and  28  Ed.  1,  known 
by  this  name  of  ArticuU  tuper  Chartas ;  in 
both  which  Statutes  there  are  savings  for  the 
king. 

.  Having  thus  reduced  to  your  lordships  me- 
mories, the  effects  of  your  own  Reasons ;  I 
will  new,  with  your  lordships  favour,  come  to 
the  points  of  our  reply,  wherein  I  most  hum- 
bly beseech  your  lordships  to  weigh  the  rea- 
sons whic)i  I.  shall  present,  not  as  the  sense  of 
myself,  the  weakest  member  of  our^iojise,  but 
as  the  genuine  and  true  sense  of  the  whole 
hou^  of  commons,  conceived  in  a  business 
there  debated  with  the  greatest  gravity  and  so- 
lemnity, with  the  greatest  concurrence  of  opi- 
nions, and  unanimity,  that  ever  was  in  any  bu- 
siness maturely  agitated  in  tiiat  bouse.  1  slmll 
not,  perad venture,  follow  th^  method  of  your 
lordsnips  recollected  Reasons  in  my  answering 
to  them,  nor  labour  to  urge  many  reasons.  It 
is  the  desire  of  the  commons,  that  the  weight 
of  their  arguments  shoul4  recompense,  if  need 
be,  the  smallness  of  their  number.  And,  iu 
conclusion,  when  you  have  heard  me  tlirough, 
I  hope  your  lordships  shall  be  enabled  to  col- 
lect clearly,  out  of  the  frame  of  what  I  shall 
deliver,  that  in  some  part  or  other  of  my  dis- 
course there  ii  a  fiill  and  satisfactory  answer 
given  to  every  particolar  reason  or  ol^jectiou 
of  y<)ur  Idrdships. 

The  Reasons  that  are  now  appointed  to  be 

{)resented  to  your  lordships,  are  of  two  kinds, 
egal  and  rational,  of  which  tliose  of  the  former 
sort  are  allotted  to  my  charge ;  and  the  first  of 
them  is  thus : 

The  clause  now  under  question,  if  it  be 
added  to  the  Petition,  then  either  it  must  refer 
or  relate  unto  it,  or  else ' not;  if  it  have  no 
such  reference,  is  it  not  clear  that  it  is  needless 
and  bupei-fluous  ?  And  if  it  have  such  refer- 
ence, is  it  not  clear,  chat  then  it  must  nccUft 
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have  an  operation  upon  the  whole  Petition,  atid 
opon  all  the  parts  of  it  ?  We  cannot  thiuk  that 
yonr  lordships  would  offer  us  a  vain  thing ;  ' 
and  therefore  taking  it  for  granted,  that  if  it^be  | 
added,  it  would  refer  to  the  Petition ;    let  me  | 
beteech  your  lordships  to  observe  with  me, 
and  with  the  house  of  comaiuDs,  what  altera- 
tion and  qualification  of  the  same  it  will  intro- 
duce. » 

The  Petition  of  itself,  simply,  and  without 
this  clause,  declareth  absolutely  the  rights  and 
privileges  of  the  subject,  in  divers  points ;  and 
'iUnoug  the  rest  touching  the  levies  of  monies, 
by  way  of  loans  or  otherwise,  for  his  majesty's 
supply,  That  such  loans  and  other  charges  of 
the  like  nature,  by  the  laws  and  statutes  of  this 
land,  ought  not  to  be  made  or  laid  without 
common  consent  by  act  of  parliament:  But 
ndioit  this  clause  to  be  annexed  with  reference 
(to  the  Petition),  and  it  must  necessarily  con- 
clude and  have  this  ezpo^tion,  That  Loans 
and  the  like  charges  (true  it  is,  ordinarily)  are 
against. the  laws  and  statutes  of  the  realm, 

*  unless  they  he  warranted  by  sovejeign  power,' 
and  that  they  cannot  be  commanded  or  raised 
without  assent  of  parhament,  '  unless  it  be  by 
'  sovereign  power  -.  What  wete  this  but  to  ad- 
mit a  sovereign  power  in  the  king  above  the 
laws  and  statutes  of  the  kingdom  ? 

Another  part  of  this  Petition  is,  That  the 
free  subjects  of  this  realm  ought  not  to  be  im- 
prisoned without  cause  shewed  :  But  by  this 
clause  a  sovereign  power  will  be  admitted,  and 
left  entire  to  his  majesty,  sufficient  to  control 
the  Ibrce  of  law,  and  to  brinv  in  tliis  new  and 
dangerous  interpretation,  That  the  free  sub- 
jects of  this  realm  ought  tint  by  litw  to  be  im- 
prisoned without  cause  shewed,  *■  unless  it  be 

•  by  sovereign  power.* 

Jn  a  word,  this  clause,  if  it  should  be  ad- 
mitted, would  take  away  the  eilcct  of  every 
part  of  the  Petition,  and  hecouie  destructive 
to  the  whole  :  for  thence  will  be  tbe  exposi- 
tion touching.the  billetcing  of  Soldiers  and  Ma- 
riners in  freemen's^  houses  against  their  wilU  ; 
and  thence  will  be  tbe  exposition  touching  the 
times  and  places  for  execution  of  the  Law  Klaf- 
tial,  contrary  to  tbe  laws  and  statutes  of  the 
realm. 

The  scope  of  this  Petition,  as  I  have  before 
observed,  is  not  to  amend  our  case,  but  to  re- 
store us  to  the  same  state  we  wdre  in  before ; 
whereas,  if  this  clause  be  received,  instead  of 
meading  the  condition  of  the  poor  subjects, 
whose  liberties  of  late  have  been  miserably 
violated  by  some  ministers,  we  shall  leave  them 
worse  than  we  found  them  ;  instead  of  curing 
their  wounds,  we  shall  make  them  deeper. 
We  hav^  set  bounds  to  our  desires  in  this  great 
business,  whereof  one  is  not  to  ditnini^h  the 
prerogative  of  the  king,  by  mounting  it  too 
high ;  and  if  we  bound  ourselves  on  the>  other 
side  with  this  limit,  not  to  abridge  the  lawful 
privileges  of  the  subject,  by  descending  be- 
neath that  which  is  meet,  no  man,  we  hope, 
can  blame  us.         , 

My  lords,  as  there  is  meotion  made  iu  tbe 


additional  Clause  of  Sovereign  Power,  so  is 
there  likewise  of  a  trust  reposed  in  his  majesty^ 
touching  the  use  of  sovereign  power. 

The  word  *  Trust*  is  of  great  latitude  and 
large « extent,  and  therefore  ought  to  be  well 
and  warily  applied  and  restrained,  especially  in  ^ 
the  case  of  a  king :  there  is  h  trust  inseparably 
reposed  in  tbe  persons  of  the  kings  of  England, 
but  that  trust  is  regulated  by  law.  For  exam- 
ple, when  statutes  are  made  to  prohibit  things 
not  mala  in  le,  but  only  ntala  quia  prohibita^ 
under  certain  forfeitures,  and  penalties,  to 
accrue  to  the  king,  and  to  the  informers  that 
shall  sue  for  the  breach  of  them ;  the  commons 
must  and  ever  will  acknowledge  a  r^l  and 
sovereign  prerogative  in  the  king,  touching  such 
statutes,  that  it  is  in  his  maie$ty's  absolute  and 
undoubted  power,  to  grant  di»pensations  to  par^ 
ticular  persons,  with  the  clauses  of  non  obstante, 
to  do  as  they  might  have  done  before  those  sta- 
tutes, wherein  his  majesty,  conferring  grace  and 
favour  upon  some,  doth  not  do  wrong  to  others. 
But  there  is  a  difference  between  those  statutes, 
and  the  laws  and  statutes  whereupon  the  Peti- 
tion is  grounded  :  by  tlMs^  statutes  the  subject 
has  no  interest  in  the  penalties,  which  are  all 
the  fruit  such  statutes  can  produce,  until  by 
suit  or  information  commenced  he  become  en- 
titled to  the  particular  forfeitures  ;  whereas  the 
laws  and  sUtutes  mentioned  in  our  Petition  are 
of  another  nature ;  there  shall  your  lordships 
find  us  rely  upon  the  good  old  statute,  called 
Magna  Charta,  which  declareth  and  confirmeth 
the  ancient  common  laws  of  the  liberties  of 
England  :  There  shall  your  lordships  also  find 
us  to  insist  upon  divers  other  most  material 
statutes,  made  io  the  time  of  king  £dw.  3,  and 
Edw.  4,  and  other  famous  kings,  for  explana- 
tion and  ratification  of  the  .lawful  rights  and 
privileges  belonging  to  the  subjects  of  this 
realm :  laws  not  inflicting  penalties  upon  of- 
fenders, in  tnalis  prohibit  is,  but  laws  declara- 
.tive  or  positive,  conferring  or  confirming,  ipso  . 
facto,  an  inherent  right  and  interest  of  liberty 
and  freedom  in  the  subjects  of  this  realm,  as 
their  birthrights  and  inheritance  descendable 
to  their  heirs *and  posterity;  Statutes  incorpo- 
rate into  the  body  of  the  common  law,  over 
which  (with  reverence  be  it  spoken)  there  is  no 
trust  reposed  in  the  king's  '  Sovereign  Power,' 
or  *  Prerogative  Royal,'  to  enable  him  to  dis- 
pense witi)  them,  or  to  take  from  his  subjects 
that  birthright  or  inheritance  which  they  have 
in  their  hberties,  by  virtue  of  the  common  law 
and  of  these  statutes. 

But  if  this  Clmue  be  added  to  our  Petition,  « 
we  bliall  then  make  a  dangerous  overture  to 
confound  this  good  destination  touching  what 
statutes  the  king  is  trusted  to  coutroul  by  dis- 
pensations, and  what  not ;  and  sh.>'l  give  an 
mtimation  to  posterity,  as  if  it  were  the  opinion 
both  of  the  lords  and  commons  assembled  in 
this  parliament,  that  there  is  a  trust  repohed  in 
tbe  king,  to  lay  aside  by  his  *■  sovereign  power,' 
in  some  emergent  cases,  as  well  the  Common* 
Law,  and  such  statutes  as  declare  or  ratify  the 
subjects  liberty^  or  confer  interest  upoir  their 
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persons,  as, those. other  penal  statutes  of  sucb 
Datura  as  X  have  menrioned  befmre;  which,  as 
we  can  by  no  means  admit,  so  we  believe  as- 
suredly, that  it  is  far  from  the  desh'e  of  our  most 
gracious  sovereign,  to  affect  so  vast  a  trust, 
which  being  transmitted  to  a  successor  of  a  dif- 
ferent temper,  might  enable  him  to  alter*  the 
whole  frame  and  fabric  of  the  commonwealth, 
and  to  resolve  that  governmcDt  whereby  this 
kingdom  hath  flourished  for  so  many  years  and 
agei,  under  bis  majesty's  most  royal  ancestors 
and  predecessors. 

Our  next  Reason  is,  ihat  we  hold  it  contrary 
to  all  course  of  perliaaoent,  and  absolutely  re- 
pugnant to  the  very  nature  of  a  Petition  of 
Right,  consisting  of  particulars,  as  .ours  doth, ' 
to  clog  it  with  a  general  Saving  or  Declaration, 
to  the  weakening  of  the  right  demanded ;  and 
we  are  bold  to  renew  with  some  confidence  our 
allegation,  that  there  can  be  no  precedent 
shewed  of  any  such  clause  in  any  such  petitions 
in  times  past. 

I  shall  insist  the  longer  upon  this  particular, 
and  labour  the  more  carefully  to  clear  it,  be- 
cause your  lordshi6s  were  pleased  the  last  day 
to  urge  against  us  tne  statutes  of  S5  and  98  oi 
Edw.  1,  as  ai^uments  to  prove  the  oontrary, 
and  seemed  not  to  be  satisfied  wi^  that  which 
in  this  point  we  had  affirmed.  True  it  is,  tliat 
in  those  statutes  there  are  such  savings  as  your 
fordships  h$ive  observed;  but  I  shall  offer  ^ou 
a  clear  answer  to  them,  and  to  all  other  savings 
of  like  nature  that  can  be  found  in  any  statntca 
whatsoever. 

First  in  the  general,  and  tlien  I  shall  apply 
particular  answers  to  the  particulars  of  those 
two  Statutes ;  whereby  it  will  be  most  evic(|ennt, 
that  those  examples  can  no  ways  suit  with  the 
matter  now  in  han^.  To  tliis  end  it  will  be  ne- 
cessary, that  we  consider  duly,  what  that  ques- 
tion is,  which  indeed  conoemeth  a  petition, 
and  not  an  act  of  parliameut.  This  being  vi-eli 
•beerved,  by.  shewing  unto  your  lordships  the . 
difference  oetween  a  petition  for  the  law,  and 
the  law  ordained  upon  such  a  petition,  and 
openinp  truly  and  perspicuously  the  course  that 
was  holden  in  framing  of  statutes  before  2  Hen. 
5,  different  from  that  which  ever  siiTce  then 
hath  been  used,  and  is  still  in  use  amongst  us, 
and  by  noting  the  times  wherein  these  statutes 
w*ere  made,  vihich  was  about  one  hundred  years 
before  9  Hen.  6,  besides  the  diffe|«nces  be- 
tween these  savings  and  this  clause ;  I  doubt  not^ 
bot  I  shall  give  ample  satisfaction  to  your  lord- 
ships, that  the  commons,  as  well  in  this  as  in 
ail  their  other  reasons,  have  been  most  careful  to 
vely  upon  nothsng  but  that  which  is  most  true 
and  pertinent. 

Before  the  second  year  of  king  HenVy  5,  the 
oonrse'Was  thua:  when  the  commons  were 
anitors  for  a  law,  either  the  Speaker  of  their 
house  by  word  of  month  fwm  them,  the  lords 
house  joining  with  them,  or  by  some  Bill  in 
writing,  which  was  usually  called  their  Petition, 
moved  the  king,  to  ordain  laws  fio^r  the  redress 
of  such  misolne&  or  incouvenienoes^  as  w«ie 
ibofid  griovoas  unto  die  people. 


To  these  petitions  the  king  made  answer  as  he 
pleased,  sometimes  to  pert,  sometimes  to  the 
whole,  sometimes  by  denial,  sometimes  by  as- 
sent, sometimes  absolutely,  and-  sometimes  by 
qualification.  Upon  these  motions  and  peti- 
tioos,  and  the  king's  answers  to  them,  was  the 
law  drawn  up  and  ingrossed  in  the  statute-roU 
to  hind  the  kingdom ;  but  this  inconvenience 
was  found  in  this  course,  that  oflen times  the 
statutes  thus  framed,  were  against  the  sense 
and  meaning  of  the  commons,  at  whose  desires 
thev  were  ordained;  and  therefore  in  the  S  Hen. 
5,  finding  that  it  tended  to  the  violation  of  their 
liberty  and  freedom,  whose  right  it  was,  and 
ever  had  been,  that  no  law  should  be  made 
witltout  their  assent;  they  then  exhibited  a  pe- 
tition to  the  king,,  declaring  their  right  in  this 
particular :  praying,  that  from  tlienceforth  no 
law.  might  b^  made  or  ingrossed  as  statutes,  by 
additions  or  diminutions  to  their  motions  or  pe- 
titions, that  should  thaxyge  their  sense,  or  intent, 
without  their  assent ;  which  was  accordingly 
established  by  act  of  parliament.  Ever  since 
then,  the  right  hath  been,  as  the  use  was  be- 
fore, that  the  king  taketh  the  whole,  or  leavetb 
the  whole  of  all  Bills  or  Petiticms,  eiLhibited  for 
the  obtaining  of  laws. 

From  this  course,  and  firom  the  time  when 
first  it  became  constant  and  settled,  we  con* 
dude  strongly,  that  it  is  no  good  ar^ment,  be- 
cause ye  find  Savings  in  acats  of  parhaments  be- 
fore the  second  of  Hen.  5,  that  those  Savings 
Vere  before  in  the  petitions  that  begat  those 
statutes  :  for  if  the  petitions  for  the  two  Loans 
so  mnch  insisted  upon,  which  petitions,  for  any 
thtog  we  know,  are  not  now  entant,  were  never 
so  absolute,  yet  mi^lit  tlie  king,  accordini;  to 
the  usage  of  those  timea^  insert  the  Savings  in 
his  answers;  whici)  passing  from  thence  into  the 
Statute-Roll,  do  only  give  some  little  colour, 
but  are  not  proof  at  all  that  the  petitions  also 
were  with  Savings. 

Thus  much  for  tlie  general ;  to  come  no* 
to  the  particular  statute  of  S5  Edw.  1,  which 
was  a  ocmfinuation  of  Magna  Charta,  with 
some  provision  for  the  better  execution  of  it, 
as  Common  Law,  which  words  are  worth  the 
noting.  It  is  true,  that  statute  hath  also  a 
clause  to  this  effect.  That  the  king,  or  his  heirs, 
from  thenceforth  should  take  no  Aids,  Taies, 
or  Prisage  of  his  subjects,  bat  by  common  as- 
sent of  all  the  realm,  saving  tbe-andent  Aids 
and  Prisage  due  and  accustomed. 

This  Saving,  if  it  were  granted,  (which  is  not, 
nor  cannot  be  proved)  that  it  was  as  well  in  the 
Petition  as  in  the  Act;  yet  can  it  no  way  im- 
ply, that  it  is  either  fit  or  safe,  that  the  clauft 
now  in  question  should  be  added  to  our  peti- 
tion :  for  the  nature  and  office  of  a  Saving,  or 
exception,  is  to  exempt  particulars  out  of  n  ge- 
neral, and  to  ratify  the  rule  in  things  not  ex- 
empted, but  in  no  sort  to  weaken  or  destroy 
the  general  nile  itself. 

The  body  of  that  lew  was  against  all  Aids, 
and  Taxes,  and  Prisage  in  general,  and  was  a 
confirmatiou  of  the  common  law,  formerly  de- 
dated  by  Magna  Charta;  the  Saving  was  oak 
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of  Aids  and  Prisage  in  particular,  so  well  de- 
scribed aod  restrained  by  ihe  words,  *  ancient 

*  and  accustomed,'  that  there  could  be  no  doubt 
what  could  be  the  clear  meaning  and  extent  of 
that  eiception  ;  for  the  king's  right  to  those  an- 
cient Aicis,  intended  by  thnt  stat«ite  to  be  saved 
to  him,  was  well  known  in  those  days,  and  is  not 
yet  forgotten. 

These  Ajds  were  three ;  from  the  king's  te- 
nants by  knights  service,  due  by  the  common 
law,  or  general  custom  of  the  realm :  Aid  to 
ransom  the  king's  royal  person,  if  unbappily  he 
should  be  taken  prisoner  in  the  wars :  Aid  to 
make  tli«  kind's  eldest  son  a  knight,  and  Aid 
to  marry  the  kine's  eldest  daughter  once,  but  no 
more :  and  that  those  were  the  only  Aidsm  tend- 
ed to  be  saved  to  the  crown  by  tliat  statute, 
appeareth  in  some  clearness  by  the  Ch^irter  of 
king  John,  dated  at  Hunniiig-Mead  the  15th  of 
June,  in  the  fifth  year  of  nis  reign,  wherein 
they  are  enumerated  with  an  exclusion  of  all 
other  Aids  whatsoever.  Of  this  Charter  I  have 
here  one  of  the  originals,  whereon  1  beseech 
your  lordships  to  cast  your  eyes,  and  give  me 
leave  to  read  the  very  words  which  concern 
this  point.     These  words,  my  lords,  are  thus : 

*  Nullum  scutagium  vel  auxilium  ponatur  in 
'  regno  rtostro^  nisi  per  commune  consilium 
'  regni  nostri,  nisi  ad  corpus  nostrum  redimen- 

*  dum,  et  primogenitum  tilium  nostrum  militem 
'  faciendum,  et  ad  iiliam  nostram  primogcnitam 

<  semel  maritandam,  et  ad  hoc  non  fiat  nisi  ra- 

<  tionabile  auxilium.' 

Touching  Prisage,  the  other  thing  excepted 
by  this  Statute,  it  is  also  of  a  particular  right 
to  the  crown  so  well  known,  thnt  it  needeth  no 
description,  the  king  being  in  possession  of  it  by 
every  day's  usage.  It  is  to  take  one  tun  of 
wine  before  the  mast,  and  another  behind  the 
mast,  of  every  ship  bringing  in  above  twenty 
tuns  of  wine,  and  here  discharging  them  by  way 
of  merchandise. 

But  our  Petition  consisteth  altogether  in  par- 
ticulars, to  which  if  any  general  Saving,  or 
vords  aoToanting  to  one,  should  be  annexed,  it 
cannot  work  to  conBrm  things  not  excepted, 
which  are  none,  but  to  confound  thin^  included, 
which  are  all  the  parts  of  the  Petition  ^  and  it 
must  ne^s  beget  this  dangerous  exposition, 
that  the  Rights  and  Liberties  of  the  subject, 
declared  and  demanded  by  this  Petition,  are 
not  tkeirs  absolutely,  hut  sub  modo  ;  not  to  con- 
tioue  always,  but  only  to  take  place,  when  the 
king  is  pleased  not  to  exercise  that  <  sovereign 
'  power,'  wherewith,  this  clause  admitted,  he 
is  trusted  for  the  protection,  safety,  and  hap- 
piness of  his  people.  And  thus  tliat  birthright 
and  inheritance,  which  we  have  in  our  liberties, 
shall  by  our  own  assents  be  turned  into  a  mere 
tenancy  ae  will  and  sufferance. 

Touching  the  Statute  of  28  Edw.  1.  Articuli 
super  Chartas,  the  scope  of  that  Statute,  among 
other  things,  being  to.  provide  for  the  better 
observing  and  maintaining  of  Magna  Charta, 
hath  in  it  nevertheless  two  Savings  for  the 
king;  the  one  particular,  as  I  take  it,  to  pre- 
Mrve  the  anticntprisaige,  due  and  accystomed^ 
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as  of  wines  and  other  goods ;  the  other  general, 
seigniory  of  the  crown  in  all  things. 

To  these  two  Savings,  besides  the  former  an- 
swers, which  may  be  fi)r  the  most  part  applied' 
to  this  statute  as  well  as  to  the  former,  1  add 
these  further'  answers :  the  first  of  these  two 
Savings,  is  of  the  same  prisage  of  wines,'vvliicli 
is  excepted  in  the  25  Edw.  1,  but  in  some  more 
clearness ;  for  that  here  the  word,  wines,  is  ex- 
pressly annexed  to  the  word,  prisage,  which  I 
take  for  so  much  to  be  iu  exposition  of  the 
former  law :  and  albeit  these  words,  and  of 
other  goods,  be  added,  yet  do  I  take  it  to  be 
but  a  particular  Saving,  or  exception,  which 
being  qualified  with  the  words,  antient,  due, 
and  accustomed,  is  not  very  dangerous,  nor  caji 
be  understood  of  prisage  or  levies  upon  goods 
of  all  sr)rts  at  the  king's  will  and  pleasure ;  but 
only  of  tlie  old  and  certain  customs  upon  wool, 
woolfel*,  and  leather,  which  were  due  to  the 
crown,  long  before  the  making  of  this  statute. 

For  the  latter  of  the  two  savings  in  this  act, 
which  is  of  the  more  unusual  nature,  and  sub- 
ject to  the  more  exception  ;  it  is  indeed  gene- 
ral, and  if  we  may  believe  the  concurrent  rela- 
tions of  the  Histories  of  those  times,  as  well 
those  that  are  now  printed,  as  those  tiiat  remain 
only  in  manuscripts,  it  gave  distaste  from  tbe 
beginning,  and  wrought  no  good  effi^f,  but  pro- 
duced such  distempers  and  troubles  in  the  state, 
as  we  wish  may  be  buried  in  perpetual  oblivion  ; 
and  that  the  like  saving  in  these  and  future 
times  may  never  breed  the  like  disturbance : 
for  from  hence  arose  a  jealousy,  that  Magna 
Charta,  which  declared  the  ancient  right  of  the 
subject,  and  was  an  absolute  law  in  itself,  being 
now  confirmed  by  a  latter  act,  with  this  addi- 
tion of  a  general  saving;  for  the  king's  right  in 
all  things  by  the  saving  was  weakened,  and  that 
made  doubtful,  which  was  clear  before.  Bi^t 
not  to  depart  from  our  main  ground,  which. is, 
that  8avins;s  in  old  acts  of  parliament,  before 
the  9  H.  5,  are  no  proof  that  .there  were  the 
like  savings  in  the  petitions  for  those  acts  ;  let 
me  observe  unto  your  lordships,  aud  so  leavjs 
this  point,  that  albeit  this  petition,  whereon  this 
act  of  28  Ed.  1,  was  grounded,  be  perished ; 
yet  hath  it  pleased  God,  that  the  very  frame 
and  context  of  the  act  itself,  as  it  is  drawn  up, 
and  entered,  upon  the  Statute-roll,  and  printed 
in  our  book,  doth  manifestly  import,  thnt  this 
saving  came  in  by  the  king's  answer,  and  was 
not  in  the  original  petition  of  the  lords  and  com- 
mons; for  it  Cometh  in  at  the  end  of  the  act 
after  the  words  (le  rot/  le  veut)  which  com- 
monly are  the  words  of  the  royal  assent  to  an 
act  of  parliament.  And  though  they  be  mixed 
and  followed  with  other  words,  as  though  the 
king's  counsel,  and  the  rest  who  were  present 
at  the  makint;  of  tjiis  ordinance,  did  intend  the 
same  saving;  yet  is  not  that  conclusive,  so  long 
as  by  the  form  of  those  times,  the  king's  answer 
working  upon  the  materials  of  the  petition, 
might  be  conceived  by  some  to  make  the  law 
effe'Ttual,  though  varying  from  ttie  frame  of  the, 
petition. 

The  next  Reaspa  which  the  Comoions  havfl 
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commanded  me  to  ase,  for  which  they  still  de- 
tire  to  be  spared  from  adding;  this  clause  to 
their  Petition,  is  this :  This  offensive  law  of  28 
E.  1,  which  confirmed  Magna  Charta,  with  a 
saving,  rested  not  long  in  peace,  for  it  gave  not 
that  satisfaction  to  the  lords  or  people,  as  was 
requisite  they  should  have  in  a  case  so  nearly 
concerning  tliem  :  and  therefore  about  33  or 
34  of  the  same  king's  reign,  a  latter  act  of  par- 
liament was  made,  whereby  it  was  enacted,  that 
all  men  should  have  iheir  law?,  and  liberties, 
and  free  customs,  as  largely  and  wholly  as  they 
bad  used  to  have  at  any  time  when  they  had 
them  best;  and  if  any  statutes  had  been  made, 
or  any  customs  brought  in  to  the  contrary,  that 
all  such  statutes  and  customs  should  be  void. 

This  was  the  first  law  which  I  call  now  to 
mind,  that  restored  Magna  Charta  to  the 
original  purity  wherein  it  was  first  moulded, 
aJbeit  it  hath  s^nce  been  confirmed  above  twenty 
times  more  by  several  acts  of  parliament,  in  the 
reigns  of  divers  most  just  and  gracious  kings, 
who  were  most  appiehensive  of  their  rights, 
and  jealous  of  their  honours,  and  always 
without  savings;  so  as  if  between  22  and 
34  Edw.  1,  Magna  Charta  stood  blemished 
with  many  savings  of  the  king's  rights  or  seig- 
niory, which  might  be  conceived  to  be  above 
the  law ;  that  stain  and  blemish  was  long  since 
taken  away,  aiid  cleared  by  those  many  abso- 
lute declarations  and  confirmations  of  that  ex- 
cellent law  which  followed  in  after  ages,  and  so 
it  standeth  at  this  day  purged  and  exempted 
now  from  any  such  saving  whatsoever. 

I  beseech  your  lordships  therefore  to  observe 
the  circumstance  of  time,  wherein  we  ofiFerthis 
Petition  to  be  presented  U)  your  lordships,  and 
by  us  unto  his  majesty :  Do  we  offer  it  when 
Masna  Charta  stands  clogged  with  savings  ?  No, 
my  lords,  but  at  this  day,  when  latter  and  bet- 
ter confirmations  have  vindicated  and  set  fr«e 
that  law  from  all  exceptions;  and  shall  we  now 
annex  another  and  worse  saving  to  it,  by  an  un- 
necessary clause  in  that  Petition,  which  we  ex- 
pect should  have  the  fruits  and  effects  of  a  law  ? 
Shall  we  ourselves  relinquish  or  adulterate  that, 
which.cost  our  ancestors  such  care  and  trouble 
to  purchase  and  refine  ?  No,  my  lords,  but  as 
we  should  hold  ourselves  unhappy,  if  we  should 
not  amend  the  wretched  estate  of  the  poor  sub- 
ject, so  let  us  hold  it  a  wickedness  to  impair  it. 

Whereas  it  was  further  urged  by  your  lord- 
ships, That,  to  insert  this  clause  into*  our  Peti- 
tion, would  be  no  more  than  to  do  that  again 
at  your  lordship's  motion  and  request,  which  we 
had  formerly  done  by  the  mouth  of  our  Speaker ; 
and  that  there  i^  no  cause  why  we  should  re- 
cede fi-om  that  which  so  solemnly  we  have  pro- 
fessed :  To  this  I  answer  and  confess,  it  was 
then  in  our  hearts,  and  it  is  now,  and  shall  be 
ever,  not  to  encroach  on  his  majesty's  sovereign 
power.  But  I  beseech  your  lordships  to  ob- 
serve the  different  occasion  and  reference  of 
that  protestation,  and  of  this  clause. 

That  was  a  general  Answer  to  a  general  Mes- 
sage, which  we  received  from  his  majesty,  warn- 
ing i»  not  to  cpcroach  upon  his  Prerogative;  to 


which,  hke  dutiful  and  loving  subjects,  we  an- 
swered at  full,  according  to  the  integrity  of  oor 
o  wn  hearts ;  nor  was  there  any  danger  in  making 
such  an  answer  to  such  a  message,  nor  could 
we  answer  more  truly  or  more  properijr :  but 
did  that  Answer  extend  to  acknowledge  *  a  so- 
vereign power'  in  the  king,  above  the  laws  and 
statutes  mentioned  in  our  Petition,  or  controol 
the  Liberties  of  the  Subjects,  therein  declared 
and  demanded  ?  No,  mjr  lords,  it  hath  no  refe- 
rence to  any  such  particulars ;  and  the  same 
words  which  in  some  cases  may  be  fit  to  be 
used,  and  were  unmannerly  to  be  omitted,  can- 
not in  other  cases  be  spoken,  but  with  imperii- 
nency  at  the  least,  if  uot  with  danger.  1  have 
formerly  opened  my  reasons,  proving  the  danger 
of  this  clause,  and  am  commanded  to  illustrate 
the  impertinency  of  adding  it  to  the  Petition,  by 
a  familiar  case,  which  was  put  in  our  house  bj 
a  learned  gentleman,  and  of  my  own  robe:  tte 
case  is  this,  two  manors  or  lordships  lie  adjoin- 
ing together,  and  perchance  intermixed,  so  as 
there  is  some  dimculty  to  discern  the  true 
bounds  of  either ;  as  it  may  be  touching  the  con- 
fines where  the  Liberty  of  the  Subject,  and  the 
Prerogative  of  the  Crown  do  border  each  upon 
the  other ;  to  the  one  of  the  manors  the  king 
hath  clear  right,  and  is  in  actual  possession  of  it, 
but  the  other  is  the  subject's.  The  king  being 
mis-informed,  tliat  the  subject  hath  intruded 
upon  his  majesty's  manor,  asketh  his  subject, 
whether  he  doth  enter  upon  his  majesty's  manor, 
or  pretendeth  any  title  to  it,  or  any  part  of  it. 
The  Subject  being  now  justly  occasioned, 
maketh  answer  truly  to  the  king,  that  he  bath 
not  intruded,  nor  will  intrude  upop  his  majestj's 
manor,  nor  doth  make  any  claim  or  title  to  it, 
or  any  part  of  it.  This  answer  is  proper  and 
fiur ;  nay,  it  were  unmannerly  and  ill  done  of 
the  subject  not  to  answer  upon  this  occasion. 
Afterwards  the  king,  upon  colour  of  some 
double  or  single  matter  of  record,  seizeth  into 
his  highnes&'s  hands,  upon  a  pretended  title,  the 
subject's  manor:  the  subject  then  exhibitedi 
his  Petition  of  Bight  to  his  majesty,  to  retain 
restitution  of  his  own  manor,  and  therein  layeth 
down  title  to  his  own  manor  only :  Were  it  not 
improper  and  absurd  in  this  case  for  him  to  tell 
the  king,  that  he  did  not  intend  to  make  any 
claim  or  title  to  his  majesty's  manor,  which  is 
not  auestioneid  ?  Doubtless  it  were.  This  case, 
rightly  applied,  will  fit  our  purpose  well,  and  no- 
tably explain  the  nature  ot  our  Petition. 

Why  should  we  speak  of  leaving-  entire  the 
king'fi  *  Sovereign  Power,' whereon  we  encroach 
not,  while  we  only  seek  to  recover  our  own  Li- 
berties and  Privileges,  which  have  been  seiied 
upon  by  some  of  the  king's  ministers?  If  our 
Petition  did  trench  actually  upon  his  majesty's 
prerogative,  woiild  our  saying,  that  we  intended 
It  not,  make  the  thing  otherwise  than  the 
truth? 

My  lords,  there  needeth  no  Protestation  or 
Declaration  to  the  contrary  of  that  which  we 
have  not  done ;  and  to  put  in  such  a  Clause, 
cannot  argue  less  than  a  fear  in  us,  as  if  we  bad 
invaded  it :  which  wt  bold  mcredi  and  are  a^ 
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sured,  that  we  have  not  toached  either  in  our 
words  or  in  our  intentions.  And  touching  your 
lordships  observation, upon  the  word  (leave),  if 
it  be  not  a  proper  word  to  give  any  new  thing 
to  the  king,  sure  we  are,  it  is  a  word  dangerous 
in  another  sense ;  for  it  may  amount,  without 
all  question,  US  acknowledge  an  old  right  of '  so- 
*  vertign  power*  in  his  majesty,  above  those  laws 
and  statutes  whereon  only  our  liberties  are 
founded ;  a  doctrine  which  we  most  humbly  crave 
your  lordships  leave  freely  to  protest  against. 
And  for  your  lordahip's  proffering,  that  some 
saving  should  be  requisite  for  preservation  of  his 
majesty's'  sovereign  power'  in  respect  our  Peti- 
tion runneth  in  larger  words  than  our  laws  and 
statutes  whereo'n  we  ground  it ;  what  is  this  but  a 
dear  confession  by  your  lordship8,that  this  clause 
was  intended  by  you  to  be  that  saving  ?  For 
other  saving  than  this  we  find  not  tendered  by 
you :  and  if  it  be  such  a  saving,  how  can  it 
stand  with  your  lordships  other  arguments,  that 
it  should  be  of  no  other  effect  than  our  former 
expression  to  his  majesty  b^  the  mouth  of  our 
Speaker  ?  But  I  will  not  insist  upon  collections 
of  this  kind ;  I  will  only  shew  you  the  reasons 
of  the  commons,  why  this  Petition  needeth  no 
sach  saving,  albeit  the  words  of  these  statutes 
be  exceeded  in  the  declaratory  part  of  our  Pe- 
tition :  those  things  that  are  within  the  equity 
and  true  meaning  of  a  statute,  are  as  good  laws 
as  those  which  are  contained  in  the  express 
letter,  and  therefore  the  statutes  of  the  49  £d. 
S,  36  H.  3,  Kot.  Par.  n.  12,  and  other  the  sta- 
tutes made  in  ihis  time  of  king  Edw.  3,  for  the 
explanation  of  Magna  Charta,  which  liath  been 
so  often  vouched  in  this  parliament,  though 
they  differ  in  words  from  Magna  Charta,  had 
00  saving  annexed  to  any  of  them,  because  they 
enacted  more  than  was  contained  in  effect  in 
that  good  law,  under  the  words,  '  per  legale 
'judicium  parium  suorum,  nut  per  i^em  terrse;' 
which  by  these  latter  laws  are  expounded  to 
import,  that  none  should  be  put  to  answer  with- 
out presentment,  or  matter  of  record,  or  bj  due 
process^  or  writ  original :  and  if  otlierw  ise,  it 
•bouid  be  void,  and  holden  for  error. 

It  hath  not  been  yet  shewn  unto  us  from  your 
lordships,  that  we  have  in  any  of  our  expres- 
sions or  applications  strained  or  misapplied  any 
of  the  laws  or  statutes  whereon  we*ao  insist ; 
and  we  are  very  confident  and  well  assured, 
that  no  such  mistaking  can  be  assigned  in  any 
point  of  onr  petition  now  under  question :  If 
therefore  it  do  not  exceed  the  true  sense  and 
construction  of  Magna  Charta  in  the  subsequent 
laws  of  explanation,  whereon  it  is  grounded, 
what  reason  is  there  to  add  a  saving  to  this  pe- 
tition more  than  to  those  laws ;  since  we  desire 
to  transmit  the  fruits  of  these  our  labours  to 
posterity,  not  only  for  the  justification  of  our- 
sehres,  m  right  of  our  present  and  their  future 
liberties,  but  also  for  a  brave  expression  and 
perpetual  testimony  of  that  grace  and  justice, 
which  we  assure  ourselves  we  shall  receive  in 
his  m^esty's  speedy  and  dear  answer?  This  is 
the  tbmg  we  seek  for,  and  this  is  the  thing  we 
hoped  for,  and  this  is  the  tiling  only  will  settle 


such  an  unity  and  confidence  betwixt  his  ma- 
jesty and  us,  and  raise  bucl)  a  chcarfiilness  in 
the  hearts  of  uU  his  loving  subjects,  as  will 
make  us  proceed  unanimously,  and  with  all 
expedition  to  supply  him  for  his  great  occasions 
in  such  measure,  and  in  such  way,  as  may 
make  him  safe  at  home,  and  feared  abroad. 

Sir  Henri/  Martin,  My  lord?,  the  work  of 
this  day,  wherein  the  house  of  commons  hath 
employed  the  gentleman  that  spoke  last,  and 
myself,  was  to  reply  to  the  Answer,  which  it 
hath  pleased  the  Lord-Keeper  to  liiake  to  thos^ 
Reasons,  which  we  had  offered  to  your  lord- 
ships consideration^  in  justification  of  our  refu- 
sal, not  to  admit  into  our  Petition  the  Addition 
commended  by  your  lordships.  Which  Rea- 
sons of  ours,  since  they  have  not  given,  such 
satisfaction  as  we  desired,  and  well  hoped,  as 
by  the  Lord-Keeper's  Answer  appeared;  it 
was  thought  fit,  for  our  better  order  and  method 
in  replying,  to  divide  the  Lord-Keeper's  An- 
swer into  two  parts,  a  legal  and  a  rational: 
The  reply  to  the  le^al  your  lordships  have 
heard,  myself  comes  nitrusied  to  reply  to  the 
rational,  which  also  consisted  of  two  branches, 
the  first  deduced  from  the  whole  context  of  the 
additional  clause,  the  second  enforced  out  of 
some  part. 

In  the  first  were  these  Reasons,  That  th^ 
same  deserved  our  acceptance.  1.  As  satis- 
factory to  the  king ;  S.  To  your  lordships ;  3. 
Agreeable  to  what  ourselves  had  often  protest- 
ed, and  professed  expressly  by  the  mouth  of 
our  Speaker. 

I  must  confess  these  motives  were  weighty 
and  of  great  force ;  and  therefore,  to  avoid  mis-* 
understanding  and  misconceit,  which  otherwise 
might  be  taken  against  the  house  of  commons 
upon  the  refusal  of  the  propounded  Addition, 
it  is  necessary  testate  the  question  rightly,  and 
to  set  down  the  true  difference  between  your 
lordships  and  us.  Now,  indeed,  there  is  no  . 
difference  or  question  between  your  lordships 
and  us,  concerning  thb  additional  clause  in  the 
nature  and  quality  of  a  proposition.  For  so 
considered,  we  say  it  is  most  true,  and  to  be 
received  and  embraced  by  us, '  in  toto  ^t  qua* 
'  libet  parte  et  qualibet  syltaba;'  yea,  and  were 
•that  the  question,  we  should  add  to  the  Addi- 
tion, and  instead  .of  due  regard,  say  we  have 
had,  have,  and  ever  will  have,  a  special  and 
singular  regard,  where  to  leave  entire  Sovereign 
Power.  But  this  were  to  intimate,  as  if  we 
had  first  cropt,  and  then  left  it ;  but  our  regard 
was  to  acknowlec^  and  confess  it  sincerely, 
and  to  maintain  it  constantly,  even  to  th^ , 
hazard  of  our  goods  end  lives,  if  need  be. 

To  which  purpose  your  lordships  may  h% 
pleased  to  remember  tbut  strict  Oath  every 
member  of  the  house  hath  taken  this  very  ses- 
sion, in  these  words  :  'I  (A.  B.)  do  utterly 
'  testify  and  declare  in  my  conscience,  That 
*  the  king's  highness  is  the  supreme  sovereign 
'  governor  of  this  realm  in  aU  causes,* &c.  and 
'  to  my  utmost  power  will  assist  and  defend  all 
'jurisdictions,  privileges,  nreheminences  and 

authorities,  granted- or  belonging  to  the  king's 


#15J  STATE  TRIALS,  ^CbablesI.  l629.-'Pfw:eedmgs^  Parltameni  rtialmg  to  [SftTi 

'  highness,  or  united  or  annexed  to  the  iinperial 
'  crown  of*  this  realm,  &c.' 

So  that  your  lordships  need  not  to  borrow 
from  our  protestatiuns  any  exhortations  to  us, 
to  entertain  a  %Triting  in  assistance  of  the  king's 
sovereign  power,  since  we  stand  obliged  by  the 
most  sacred  bond  of  a  solemn  oath,  to  assist 
and  defend  the  same,  if  cause  or  occasion  so 
Required.  So  that  the  only  question  between 
your  lordships  and  us,  is,  whether  this  clause 
should  be  added  to'  our  petition,  and  received 
into  it  as  part  thereof?  Which  to  do,  your  lord- 
ships reasons  have  not  persuaded  us,  because 
ao  to  admit  it,  were  to  overthrow  the  fabric 
and  substance  of  our  Petition  of  Right,  and  to 
annihilate  the  riglit  pretended  by  us,  and  the 
Feiition  itself  in  efl^ect :  For  these  words  being 
added  to  our  Petition,  viz.  *  We  humbly  present 

*  this  IVtition,  &c.  with  due  regard  to  leave 
'  entire  your  sovereign  power,  &c/  do  include 
manifestly  an  exception  to  our  Petition ;  and 
an  exception  being  of  the  nature  of  the  thing 
%vhereunto  it  is  an  exception,  <  exceptio  est  de 
'  regula,'  must  of  necessity  destroy  the  rule  or 
petition,  so  far  as  to  the  case  excepted;  ^  £x« 

*  ceptio  firmat  regulam  in  casibusnon  exceptis, 
'  in  casibus  exceptis  destruit  regulam.'  Then 
this  construction  followeth  upon  oar  Petition 
thus  enlarged,,  that  after  we  nave  petitioned, 
that  no  freemanf  should  be  compelled  by  impri- 
sonment to  lend  or  contribute  money  to  his 
majesty  without  his  assent  in  parliament,  nor 
receive,  against  liis  will.  Soldiers  into  his  house, 
or  undergo  a  commission  of  Martial  Law  for 
life  or  member  in  time  of  peace ;  we  should 
add.  Except  his  majesty  be  pleased  to  require 
our  moneys,  and  imprison  us  for  not  lending, 
and  send  soldiers  into  our  houses,  and  execute 
MS  by  martial  law,  in  time  of  peace,  by  virtue 
of  his  sover^igp  power :  which  construction,  as 
it  followeth  necessarily  upon  this  enlaq^ement, 
so  it  concladeth  against  our  risht  in  the  pre> 
misses,  and  utterly  fnistrateth  all  our  Petition; 
neither  may  it  seem  stiiinp;e,  if  this  clause  addi- 
tional (which  of  itself  is  m  quality  of  a  propo- 
sition we  confess)  being  added  to  our  Petition 
(which  also  is  true)  should  overthrow  the  very 
frame  and  fabric  of  it,  seeing  the  locricians 
take  knowledge  of  such  a  fallacy,  called  by 
^em,  *  Fallacia  h  bene  divisis  ad  inala  cou- 

*  juncta.'  Horace  the  poet  giveth  an  instance 
to  this  purpose,  in  a  painter,  who  when  he  had 
jpainted  tlie  head  of  a  man  acconling  to  art, 
would  then  join  to  it  the  neck  o(  a  horse,  and 
$0  marr  the  one  and  the  other  ;  whereas  each 
by  itself  might  have  been  a  piece  of  right  good 
workmanship. 

The  second  branch  of  my  Lord-Keeper's 
rational  part  was  enforced  out  of  tlie  Kist  words 
of  this  Addition,  by  which  his  lordship  said, 
that  they  did  pot  leave  intire  all  sovereign 
power,  but  that  wherewith  his  majesty  is  trusted, 
fof  the  protection,  safety,  and  happiness  of  the 
people ;  as  if  his  lordship*  would  infer,  tliat 
sovereign  power  wherewith,  &c.  in  this  place  to 
beUrmiuum  dimitiuenteiJif  a,  term,  of  diminution 
or  qualification,  and  in  that  consideration  might 


induce  us  to  accept  it.  But  under  his  lord* 
ship's  correction,  we  cannot  so  interpret  it : 
for  first  we  are  assured,  that  there  is  no  sove- 
reign power  wherewith  his  majesty  is  trusted, 
either  by  Ood,  or  man,  but  only  that  which  is 
for  the  protection,  safety,  and  happiness  of  bit 
people;  and  therefore, that  limitation  can  make 
no  impression  upon  us:  but  we  conceive  it 
rather  in  this  place  to  have  the  force  termini 
adaugentUf  to  be  a  term  of  important  advantage 
against  our  Petition,  a  term  of  restriction,  and 
that  wheresoever  his  majesty's  sovereign  |>oKer 
should  be  exercised  upon  us  in  all  or  any  the 
particulars  mentioned  in  the  I'etition,  we 
should,  without  further  enc[uiry,  submit  there- 
unto, as  assuming  and  taking  it  pro  concesso,  it 
conduced  to  our  safety  and  happiness,  &c. 
Since  therefbre,  (as  the  Petition  is  now  con* 
■  ceived)  it  carrieth  the  form  and  face  of  a  pic- 
ture, which  representetb  to  the  life  the  pressures 
and  grievances  of  the  people,  with  the  easy 
remedies  ;  and  therefore  we  hope  that  his  ma- 
jesty, casting  upon  it  a  eracious  eye,  will  com- 
passionate lus  poor  loyal  subjects,  and  afford  a 
comfortable  answer. 

I  do  humbly  praise  your  lordshins  not  to  marr 
or  blemish  the  grace  and  face  of  this  picture, 
with  this  unnecessary  addition ;  and  unneces- 
SOT  I  prove  it  to  be,  according  to  that  rule, 

*  Expressio  eius  quod  tacite  inest  nihil  ope- 

*  ratur/  And  sovereign  power,  in  cases  where 
it  hath  place,  and  ought  to  be  used,  is  always 
necessarily  understood,  and  though  not  ex- 
pressed, yet  supplied  by  reasonable  mtendment^ 
or  by  the  opinion  of  all  learned  men. 

And  therefore  it  neither  is  nor  can  b^  by  ui 
expressly  included,  especially  in  this  Petition, 
where  the  Addition  thereof  would  make  such  a 
confusion  of  the  whole  sense  and  substance. 

The  King's  Sovereign  Power  and  Prerogative 
is  always  able  to  save  itself;  and  .if  it  were  nut, 
we  mus.(,  without  this  Addition,  save  it  to  our 
utmost  powers,  if  we  will  save  our  oath,  and 
save  ourselves.  The  true  state  of  the  cause 
thus  standing  between  your  lordships  and  us, 
the  house  of  commons  doth  not  a  little  marvel 
upon  what  grounds  your  lords^hips  are  so  ear* 
nest  to  orge  upon  them  this  Addition  to  be  in- 
serted into*their  Petition ;  they  nothing  doubt, 
but  the  same  proceeded  out  of  a  solicitude  and 
fear,  which  your  lordsliips  have,  lest  othemt-ise 
the  simple  and  absolute  passage  of  tliis  Petition 
might  be  construed  hereafler'  in  prejudice  of 
his  majes^'s  sovereign  power :  and  this  your 
lordships  solicitude  and  fear  proceedeth  fi-om 
your  love,  as  the  poet  saith.  <  Res  est  solliciti 
'  plena  timoris  ainor.'  But  I  humbly  pray  your 
lordships  to  examine  with  us,  the  pounds  of 
this  your  solicitude  and  fear;' which  grounds 
must  needs  be  laid  either  upon  the  words  of  tha 
Petition,  or  the  intention  of  the  petitioners. 

Upon  the  words  there  is  no  possibility  to  lay 
them,  for  therein  is  no  mention  made  of  the 
Sovereign  Power;  and  were  the  words  doubtfo), 
as  thu.s,  We  pray  the  like  tilings  be  not  done 
hereafter,  under  pretext  of  your  majesty's  so- 
vereign  power ;  yet  in  respect  o£  the  protes- 
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tatioDS  preceding,  concomitant  and  subsequent 
to  the  Petition,  such  doubtful  words  ought  rea- 
sonably to  be  interpreted  oiilyof  such  sovereign 
power  as  was  applicable  to  the  cases  wherein  it 
'fvas  exerdsed  ;  and  of  such  sovereign  power  as 
should  be  justly  practised.  Buc  there  are  no 
such  doubtful  words,  and  therefore  it  followeth, 
that  your  lordships  jear  and  solicitude  must  be 
grounded  upon  the  intention  of  the  petitioners. 
Now  your  lordships  will  know,  that  the  house 
of  commons  is  not  ignorant,  that  in  a  session 
of  parliament,  though  it  continue  ■  so  many 
weeks,  as  this  ^ath  done  day^,  yet  there  is  no- 
thing prius  ct  poiteriutf  but  all  things  are  held 
and  taken  as  done  at  one  time.  If  so,  what  a 
ftrange  collection  was  this,  that  at  the  same 
time  the  house  of  commons  should  oblige  them- 
selves, by  a  fearful  abjuration,  to  lassist  and 
defend  all  privileges  and  prerogatives  belonging 
to  the  king,  and  at  the  same  time  by  a  Petition 
(cautiously  conveyed)  endeavour  or  intend  to 
divert  and  deprive  tne  king  of  some  prero- 
gatives belonging  to  his  crown.'  If  therefore 
sue  h  fear  and  solicitude  can  neither  be  grounded 
upon  the  words  of  the  Petition,  nor  intention 
of  the  petitioners,  I  humbly  pray  your  lordships 
to  lay  them  aside.  As  we  do  believe  that  the 
propo!^ition  of  this  Addition  from  your  lordships 
was  not  only  excusable,  but  commendable,  as 
proceeding  frooi  -yoar  love ;  so  now  having 
heard  our  reasons,  your  lordships  would  rest 
satisfied,  that  our  refusal  to  admit  them  into 
our  Petition,  proceedeth  from  the  conscience  of 
the  integrity  and  uprightness  of  our  own  hearts, 
that  we  in  all  this  Petition  have  no  such  end  to 
abate  or  diminish  the  king's  just  prerogative. 
And  so  much  in  reply  to  that  rational  part, 
whereby  my  lord-keeper  laboured  to  persuade 
the  entertamment  of  this  Addition. 

This  being  done,  it  pleased  the  House  of 
Commons  to  instruct  and  furnish  me  with  cer- 
tain Reasons,  which  I  shall  use  to  your  lordships, 
to  procure  your  absolute  conjunction  with  us 
presenting    this    Petition;   which   albeit  I 


cannot  set  forth  according  to  their  worth,  and 
the  instructions  given  me  by  the  house,  yet,  I 
hope,  their  own  weight  will  so  press  do^n  into 
your  lordships  consciences  and  judgments,  that 
without  farther  scrople,  ^ou  will  chearfully 
vouchsafe  to  accompany  this  Petition  with  your 
right  noble  presence. 

A  pertonis.  The  first  argument  wherewith  I 
was  commanded  to  move  your  lordships,  was 
drawn  from  tt^e  consideration  of  the  persons, 
which  are  petitioners,  the  House  of  Commons  ; 
a  house,  whose  temper,  mildness,  and  modern^ 
Qon  in  this  parliadienc  hath  been  such,  as  we 
^bofrid  hf:  unthankful  and  injotioos  to  Alihigbty 
God,  if  ^e  shouM  not  acknowledge  his  good 
hand  apon  us,  upon  oor  tongues,  upon  our 
hearts,  procared,  no  donbt,  by  our  late  solemn 
toA  public  hdmilidtion  and  prayers. 

This  moderation  will  the  betted  appear,  if, 
in  die  fi^t  place,  it  may  be  retneinfa^red,  in 
what  passion  and  distemper  many  members  of 
this  house  arrived  ttiither,  what  bosoms,  what 
pockets  fiiii  of  compIitiQts    and   lamentable 


grievances  the  most  part  brought  thither,  arict 
those  every  day  renewed  by  letters  and  packet*) 
from  all  parts  and  quarie^  :  you  know  the  oldf 
proverb,  '  Uhi  dolor  ibi  digitus,  ubi  amor  ibi 
'  oculus :'  it  is  hard  to  keep  our  fingers  from 
often  handling  the  parts  ill  affected;  but  yet 
our  moderation  overcame  our  passion,  out  dis* 
cretion  overcame  our  affection. 

This  moderation  also  will  the  better  appear, 
if  in  the  second  plactf  it  be  not  forgotten,  ho«i^ 
our  ancestors  aiid  predecessors  carried  them* 
selves  in  parliaments,  when- upon  lighter  pro* 
vocations,  less  would  not  serve  their  tur^s,  but! 
new  severe  commissions  to  hear  and  determiha 
offences  against  their  liberties,  public  ecclesias- 
tical curses,  or  excommunications  against  the 
authors  or  actors  of  such  violationi,  accusa-^ 
tions,  condemnations,  executions,  banishments. 
But  what  have  we  said  ull  this  pariiament  ?  W^ 
only  look  forward,  not  backward:  we  desire 
amendment  hereafter,  no  man's  punishment  for 
aught  done  heretofore ;  nothing  written  by  vd 
io  blood^,  nay,  not  one  word  spoken  against 
any  man's  person  in  displeilsure.  The  conclu- 
sion of  our  Petition  is,  tliat  we  may  be  betted 
intreated  in  time  to  come  :  and  doth  not  this 
moderate  Petition  deserve  your  lordships  Chear- 
ful  conjunctfon,  '  ex  congruo  et  condigno.''  If 
a  worm  being  trodden  upon  could  speak,  a 
worm  would  say,  Tread  upon  me  no  more,  I 
pray  you :  Higher  we  rise  not,  lower  we  cannot 
descend;  and  thus  much  we  think  in  modest^ 
may  well  be  spoken  in  our  own  commendation 
thence  to  move  your  lordships  to  vouchsafe  us 
your  noble  company  in  this  Petition  without 
surcharging  it  with  this  Addition. 

A  tempore.  Our  next  argument  is  drawn  a 
tempore^  from  the  unseasonnbleness  of  the  time. 
The  Wisemao  saith,  '  There  is  a  time  for  aJl 
*  things  under  the  sun ;  Tempta  stium.'  And  if, 
in  the  Wiseman's  jud|ment,  a  word  spoken  in 
its  due  time  be  precious  as  gold  and  silver, 
then  an  unseasonable  time  detracts  as  much 
from  the  thing  or  word  done  or  spoken :  we 
hold  (under  your  favours)  that  the  time  is  not 
seasonable  now  for  this  Addition.  It  is  true, 
that  of  itself,  sovereign  power  is  a  thing  al- 
ways so  sacred,  that  to  handle  it  otherwise  than 
tenderly,  is  a  kind  of  sacrilege,  and  to  speitk  of 
it  otherwise  than  reverently,  is  a  kind  of  blas- 
phemy. But  every  vulgar  capacity  is  riot  so 
affected ;  the  most  part  of  men,  nay  almost  all 
men,  judge,  and  esteem  all  things,  not  accord- 
ing to  their  own  intrinsic  virtue  and  quality, 
but  according  to  their  immediate  effects  and 
operations,  which  the  same  things  have  upon 
them.  Hence  it  is,  that  Religion  itself  receiv- 
eth  more  or  less  credit  or  approbation,  as  the 
teachers  or  professors  are  worse  or  better; 
yea,  if  God  himself  send  a  veir  wet  harvest  or 
seed-time,  men  are  apt  enou^  to  censure  di» 
vine  power.  The  sovereign  power  hath  not 
now,  for  the  present,  the  ancient  amiable  at- 
uect,  in  respect  of  some  late  sad  influences ; 
out  hy  6od*s  grace  it  will  soon  recover.  . 

To  iotermix  with  this  Petition  any  mcn- 
\  tion  of  Sovereign  Power,  rehii  m  siantibui. 
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when  angry  men  say,  sovereign  power  hath 

been  abused^  and  the  most  moderate  wish  it 
bad  not  been  so  used;  we  bold  it  not  seasona- 
ble, under  your  lordships  correction. 

-  A  loco.  Our  next  argument  is  drawn  d  loco  : 
we  think  the  place  where  your  lordships  would 
have  this  Addition  inserted,  viz.  in  the  Petition, 
no  convenient  or  seasonable  place.  Your  lord> 
ships  will  easily  believe,  that  this  Petition  will 
run  through  many  hands^  every unan  will  be 
desirous  to  see  and  to  read  what  their  knights 
and  burgesses  have  done  in  parliament  upon 
their  complaints,  what  they  have  brought  home 
for  their  nve  Subsidies  :  li,  in  perusing  of'  this 
Petition,  they  f^ll  upon  the  mention  of  sove- 
reign power,  they  presently  fall  to  arguing,  and 
reasoning,  and  descanting,  what  sovereign 
power  is,  what  is  the  latitude,  whence  the  ori- 
ginal, and  ivhere  the  bounds  ?  with  many  such 
curious  and  captious  questions;  by  which 
course,  sovereign  power  is  little  advanced  or 
advantaged  :  for  i  have  ever  been  of  opinion, 
that  it  is  then  best  with  sovereign  power,  whco 
it  is  had  in  tacit  veneration,  not  when  it  is 
profaned  by  public  hearings  or  examinations. 

Our  last  Argument  is  drawn  from  our  duty 
and  loyalty  to  his  majesty,  in  consideration 
whereof,  we  are  fearful  at  this  time  to  take  this 
Addition  into  our  Petition,  lest  we  should  do 
his  majesty  herein  some  disservice :  with  your 
lordships,  we  make  the  great  council  'of  the 
kin^  and  kingdom ;  and  though  your  lordships, 
bavmg  the  happiness  to  be  near  his  majesty, 
know  other  things  better,  yet  certainly  the 
state  and  condition  of  the  several  parts  for 
which  we  serve,  thefr  dispositions  and  inclina- 
tions, their  apprcliensions,  their  fears  and  jea- 
lousies, are  best  known  unto  us.  And  here  I 
pray  your  lordships  to  give  me  leave  to  ose  the 
figure  called  ReticentiOf  that  is,  to  insinuate 
ai!d  intimate  more  than  I  mean  to  speak.  Our 
chief  and  principal  end  in  this  parliament,  is, 
to  make  up  alt  rents  and  breaches  between 
the  king  and  his  subjects,  to  draw  them,  and 
knit  them  together,  from  that  distance,  whereof 
the  world  abroad  takes  too  much  notice,  to 
work  a  perfect  union  and  reconciliation.  How 
UDproperly  and  unapt  at  this  time  this  Addi- 
tion will  be  in  respect  of  this  end^  we  cannot 
but  foresee,  and  therefore  shun  it ;  and  do  re- 
solve>  that  it  is  neither  agreeable  to  the  per- 
sons of  such  counsellors,  of  whom  we  are,  nor 
answerable  to  tliat  love  and  duty  which  we 
owe  to  his  majesty,  to  hazard  an  end  of  such 
unspeakable  consequenoe,  upon  the  admit- 
tance of  this  Addition  into  our  Petition,  where- 
ofy  as  we  have  shewed,  the  omission  at  this 
time  can  by  no  means  harm  the  king's  prero- 
gative, the  expression  may  produce  manifold 
mconveniences.  And  thereftire,  since  the  ad- 
mittance of  your  lordships  Addition  into  our 
Petition  is  incoherent  and  incompatible  with 
the  body  of  the  same ;  since  there  is  no  neces- 
sary use  of  it  for  the  saving  of  the  king's  Pre- 
rogative ;  since  the  moderation  of  our  Petition 
deserveth  your  lordships  chearful  conjunction 
wtb  us ;  sine*  this  Addition  is  unseasonable 


for  the  time,  and  inconvenient  in  respect  of  the 
place  where  your  lordships  would  have  it  in- 
serted ;  and  lastly,  may  prove  a  disservice  to 
his  majesty ;  I  conclude  with  a  most  afiec-^ 
tionate  prayer  to  your  lordships,  to  join  nith 
the  house  of  commons,  in  presenting  this  Peti- 
tion unto  his  sacred  majesty,  as  it  is,  withoat 
this  Addition. 

Monday,  26th  of  May,  the  Lord  Keeper  made 
this  Speech  at  a  Conference. 

Gentlemen;  Ye  that  are  knights,  citizens 
and  burgesses  of  the  house  of  commons,  I  have 
many  times  this  parliament,  by  command  from 
my  lords,  declared  the  great  zeal  and  affectioa 
which  my  lords  have  to  maintain  and  nourish 
the  good  concurrence  and  correspondency 
which  hath  hitherto  continued  between  both 
houses,  that  there  might  be  a  happy  issue  in 
this  great  business,  for  the  common  good  of 
the  king  and  kingdom.  Now  that  which  I 
have  to  say  this  day  from  my  lords,  is,  to  let 
you  know,  this  fair  praceeding  is  not  a  profes- 
sion of  words  only,  but  really  and  indeed  con- 
cerning the  Petition,  which  hath  been  long  in 
agitation,  as  the  weight  of  the  cause  required. 
Since  the  last  conference,  my  lords  have  taken 
it  into  their  serious  and  instant  consideration, 
and. at  length  are  fallen  upon  a  resolution, 
which  I  am  to  acquaint  you  with. 

The  lords  have  unanimously  agreed  with  jou 
in  omnibus f  and  have  voted,  that  they  will  join 
with  you  in  your  Petition,  with  the  only  alter- 
ation of  the  word  '  means '  to  be  put  instead 
of  the  word  '  pretext ;'  and  for  the  word  *  un- 
'  lawful '  to  be  put  out,  and  in  place  thereof 
to  add  '  not  warrantable  by  the  laws  and  sta- 
'  tutes  of  the  realm.'  Which  two  alleratie»ns 
yourselves  consented  unto.  So  that  concern- 
mg  this  business  there  remains  nothing  now, 
but  that  having  the  Petition  in  yo\ir  hands,  ye 
will,  if  ye  have  not  already,  vote  it  as  the}'  have 
done,  and  so  prepare  it  for  his  majesty ;  and 
my  lords  will  take  order,  that  the  King  be 
moved  for  a  speedy  access  to  present  the  same 
to  his  majesty. 

And,  after  some  pause,  he  said,  Ther^  rests 
one  thing  which  my  lords  have  commanded  me 
to  add.  That  in  regard  this  Petition  toucheth 
upon  certain  charges  raised  hy  the  lords  lieute- 
nants, and  other  persons,  many  times  for  good 
use,  for  the  service  and  safety  of  the  kingdom ; 
that  ye  take  it  into  your  care  and 'considera- 
tion, and  to  provide  a  law  for  assessing  of  such 
charges,  as  the  occasion  of  the  time  Siall  re- 
quire. 

The  Lords  and  Commons  being  thus  happily 
accorded,  the  Petition,  with  the  aforesaid 
Amendtfients,  was  read  in  the  house  two  .seve- 
ral times  together :  then  it  was  voted  upon  the 
question,  and  that  it  should  be  ingrossed,  and 
read  the  third  time,  and  the  house  to  sit  in  the 
afternoon  till  it  was  ingrossed,  and  read,  and 
ordered  to  be  presented  to  the  king ;  to  which 
there  was  not  a  negative  vote^ 

Wednesday,  98  May,  the  Lords  and  Coro* 
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moos  hod  a  Conference  about  the  manner  of 
delivery  of  the  Petition ;  and  sir  Ed.  Coke  re- 
]x>rtedy  time  iheir  lordships  were  agreed,  That 
no  addition  or  preface  be  used  to  the  king,  but 
that  the  Petition  be  preferred  to  his  majesty 
by  comouuid  of  the  lords  and  commons ;  and 
bis  majesty  be  desired,  that  to  content  bis  peo- 
ple, he  would  be  pleased  to  give  his  gracious 
Answer  in  full  parliament. 

Monday,  2d  Jane,  the  King  came  to  the 
Pariiamen^  and  spake  thus  in  brief  to  both 
Houses: 

Gentlemen ;  I  am  come  hither  to  perform 
my  do^  ;  I  think  no  man  can  think  it  (ong, 
since  1  have  not  taken  so  many  days  in  an- 
swering the  Petition,  as  you  spent  weeks  in 
framing  k :  and  I  am  come  hither  to  shew  you, 
that  as  well  in  formal  things  as  in  essential,  I 
desire  to  give  you  as  much  content  as  in  me 
liesw 

After  this,  the  Lord  Keeper  spake  as  fbl- 
loweth: 

My  lords,  and  you  the  knights,  citiatens,  and 
borgesses  of  the  house  of  commons,  his  majesty 
bath  commanded  me  to  say  unto  you,  that  be 
takes  it  in  good  part,  that  in  consideration  of 
settling  your  own  Liberties,  you  have  generally 
profes^d  in  both  houses^  that  yon  have  no  in- 
tention Co  lessen  or  diminish  his  majesty's  pre^ 
rogatire;  wherein  as  you  have  cleared  your 
own  intentions,  bo  now  his  majesty  comes  to 
clear  his,  and  to  subscribe  a  firm  league  with 
his  people,  which^  ever  likely  to  be  most  con- 
stant and  perpetual,  when  tne  conditions  are 
equal,  and  known  to  be  so  :  these  cannot  be 
in  a  more  happy  estate,  than  when  your  Liber- 
ties shall  be  an  ornament  and  a  strength  to  his 
majesty's  Prerogative,  and  his  Prerogative  a  de- 
fence of  your  Liberties ;  in  this  his  majesty 
doubts  not,  but  both  he  and  you  shall  take  a 
motual  comfort  hereafter ;  ,  and,  for  his  part, 
he  is  resolved  to  give  an  example,  in  the  using 
of  his  power  for  the  preservation  of  your  Li- 
berties, that  hereafter  ye  shall  have  no  cause 
to  complain.  This  is  the  sum  of  that  which  I 
am  to  say  to  you  from  his  majesty :  and  that 
which  farther  remains,  is,  that  you  here  read 
your  own  Petition,  and  his  miyesty's  gracious 
Answer. 

The  Petition  of  Right. 

The  Petition  exhibited  to  his  majesty  by  the 
lords  spiritual  and  temporal,  and  commons 
in  this  present  parliament  assembled,  con- 
cerning divers  Rights  and  Liberties  of  the 
Subjects. 

To  the  King's  most  excellent  majesty. 

L  ^'  Humbly  shew  unto  our  sovereign  lord 
the  king,  the  lords  spiritual  and  temporal,  and 
commons  in  parliament  assembled,  that  where- 
as it  is  declared  and  enacted  by  a  statute  made 
in  the  time  of  the  reign  of  king  Edward  1,  com- 
monly called,  '  statutum  de  tallagio  non  con- 
'  cedendo  V  ^^t  °o  tallage  or  aid  shall  be  lard 
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or  levied,  by  the  king  or  Ijis  heirs,  in  this  lealm, 
without  the  good  will  and  assent  of  the  arch- 
bishops, bishops,  earls,  barons,  knights,  bur- 
gesses, and  other  the  freemen  of  the  common- 
alty of  this  realm :  and  bv  authority  of  parlia- 
ment holden  in  the  25tn  year  of  the  reign 
of  king  Edtvard  3  *,  it  is  declared  and  enacted. 
That  n'om  thenceforth  no  person  shall  be  com- 
pelled to  make  any  Loans  to  the  king  against 
bis  will,  because  such  Loans  were  against  rea- 
son, and  the  franchise  of  the  land;  and  by 
other  flaws  of  this  realm  it  is  providecL  that 
none  should  be  charged  by  any  charge  or  im- 
position, called  a  Benevc^ence,  nor  by  suchlike 
charge;  by  which  the' statutes  before-men- 
tioned, and  other  the  good  laws  and  statutes 
of  this  realm,  your  subjects  have  inherited  this 
freedom,  that  they  should  not  be  compelled  to 
contribute  to  an  v  tax,  tallage,  aid,  or  other  like 
charge,  not  set  by  common  cofkisent  in  parlia- 
ment.   « 

II.  "  Yet  nevertheless,  of  late,  divers  Coip- 
missions,  directed  to  sundry  commissioners  in 
several  counties,  with  instructions,  have  issued  ; 
by  means  whereof  your  people  have  been  in 
divers  places  assembled,  and  required  to  lend 
certain  sums  of  money  unto  your  majesty,  and 
many  of  them,  upon  their  refusal  so  to  do,  have 
had  an  oath  administered  unto  them,  not  war- 
rantable by  the  laws  or  statutes  of  this  realm, 
and  have  been  constrained  to  become  bound  to 
make  aftpearance,  and  give  attendance  before 
your  privy-council,  and  in  other  {>laces ;  and 
others  of  them  have  been  therefore  impri^ioned, 
confined,  and  sundry  other  ways  molested  and 
disquieted.  And  divers  other  charges  have 
have  been  laid  and  levied  upon  your  people  in  - 
several  counties,  by  lords  lieutenants,  deputy 
lieutenants,  commissioners  for  musters,  justices 
of  peace,  and  others,  by  command  and  direc- 
tion from  your  majesty,  or  your  privy-council, 
against  the  laws  and  free  customs  of  this  realm. 

IIL  <'  And  whereas  also  by  the  statute  call- 
ed!, «Tlie  Grieat  Charter  of  the  Liberties  of 
*  England,'  it  is  declared  and  enacted.  That 
no  Freeman  may  be  taken  or  imprisoned  or  be 
disseised  of  his  freehold  or  liberties,  or  his  firee 
customs,  or  be  outlawed. or  exiled,  or  in  any 
manner  destroyed,  but  by  the  lawful  judgment 
of  his  peers,  or  by  the  law  of  the  land. 

IV.  "  And  in  the  28ih  year  of  the  reign  of 
king  Edward  3  §,  it  was  declared  and-  enacted 
by  authority  of  parliament,  That  no  man,  of 
what  estate  or  condition  he  be,  should  be  put 
out  of  his  land  or  tenements,  nor  taken,  nor  un« 
prisoned,  nor  disherited,  nor  put  to  death,  with- 
out being  brought  to  answer  by  due  process  of 
law. 

y.  "  Nevertheless,  against  the  tenor  of  the 
said  statutes  ||,  and  other  the  good  laws  and 
statutes  of  your  realm,  to  that  end  provided, 


*  25  Edw.  3,  Rot.  Pari. 
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divert  of  your  subjects  h«ve  of  late  beeq  im- 
prisoned; without 'any  cause  siiewed ;  and  when 
for  their  delijFerance  they  were  brought^  before 
Toar  justices,  by  your  majesty's  Writs  of  Ha- 
oeas  Corpus,  there  to  undergo  and  receive  as 
the  cour.t  aliould  order,  and  their  keepers  com- 
manded to  certify  ttie  cau&ey  of  their  detainer; 
no  cau^e  was  certified,  but  that  tl\ey  were  de- 
tained by  your  majes^s  special  command^  Mi- 
nified by  the  lords  of  your  privy-council,  and 
yet  were  returned  back  to  several  piitons,  with- 
out being  diarged  with  auy  thing  to  which  they 
miehc  make  answer  according  to  the  law. 

Vl.  **  And  whereas  of  laie,  great  companies 
*of  Soldiers  and  iVJariaers  have  been  dispersed 
into  divers  counties  of  ttie  realm,  and  the  in- 
babitants,  against  their  wills^  have  been  com- 
pelled to  receive  them  into  their  houses,  and 
there  to  suffer  them  to  sojourn  aoain&t  the  laws 
and  customs  of  this  realm,  and  to  the  great 
grievance  and  vexation  of  the  people. 
'  VII.  *'  And  whereas,  ai^o.  by  authority  of 
parUament,  in  the  25th  year  of  the  ceign  of  king 
Edw.  3,  it  is  declared  ai)id  enacted.  That  no 
man  sh^U  be  fQrejud;red  of  life  or  limb  against 
die  form  of  the  oreat  Charier  and  other  the 
laws  and  statutes  of  tliis  realm :  and  by  the  said 
Grefit  Charter,  and  other  the  laws  and  statutes 
of  this  your  realm,  no  man  ought  to  be  adjudg- 
ed to  dealih,  but  by  the  laws  established  in  this 
your  realm,  either  by  the  customs  of  the  same 
realoo^  or  by  acts  of  parliament :  and,  whereas 
no  oflender  of  what  kind  soever  is  exempted 
from  the  proceedings  to  be  used^  a;id  punish- 
ments to  be  inflicted  by  the  laws  and  statutes 
of  this  your  realm :  nevertheless,  of  Ute,  divers 
commissions,  under  your  majesty's  great  seal, 
have  issued  forth,  by  which,  certain  persons 
have  been  assigned  and  appointed  conunis- 
tioners  with  power  and  authority  to  proceed, 
within  the  land,  acbordins  to  the  justice  of 
martial  law,  against  such  soldiers  and  mariners, 
or  other  dissolute  persons  joining  >vith  them, 
^  should  commit  any  murcfer,  roobery,  felony, 
jnutiny,  or  other  outrage  or  misdemes^nor  what- 
Boever;  and  by  such  summary  course  and  orders 
as  is  agreeable  to  martial  law,  and  is  used  in 
armies  in  time  of  war,  to  proceed  to  the  trial 
|md  condenmation  of  such  offenders,  and  them 
to  cause  to  be  executed  and  put  to  deatb^  ac- 
icordine  to  the  martial  law. 

VIIl.  **  By  pretext  whereof  some  of  your  ma- 
jesty's subjects  have  been,  by  some  of  the  said 
commissioners,  pat  to  death ;  when  and  where, 
if  by  the  laws  and  statutes  of  the  land  they  had 
deserved  death,  by  the  same  laws  and  statutes 
idso  the^  might  and  by  no  other  ought  to  have 
been  adjudg«l  and  executed. 

JX.  ''  And,  also,  sundry  grievous  offenders 
(>y  colour  thereof,  claiming  an  exemption,  have 
escsq)ed  the  punishment  due  to  them  by  the 
laws  and  statutes  of  this  your  realm,  by  reason 
that  divers  of  your  officers  and  minis(er$  of 
justice  have  ni^u^tly  refused,  or  forbom  to  pro- 
ceed against  such  offenders,  according  to  the 
^me  laws  and  statutes,  opon  pretepce  that  the 
•aid  offenders  were  puniniable  opl/  by  ^nftrtial 


law,  and  by  authority  of  such  commtssionsi  as 
aforesaid;  which  commissions,  and  all  otben 
of  like  nature,  are  wholly  and  directly  coDtraiy 
to  the  said  laws  and  statutes  of  ttiis  your  realm. 

X.  "  They  dp  therefore  humbly  pray  your 
.most  excellent  maiesty,*  1.  That  no  roan  here- 
after  be  compelled  to  make  or  yield  any  gift,  lou, 
benevolence,  tax,  or  such  like  charge,  without 
common  consent  by  act  of  parliament ;  2.  aod 
that  none  be  called  to  make  answer,  or  take 
such  oatb,  or  to  g^ve  atxendance,  or  be  coq- 
fined,  or  otherwise  molested  or  disquieted  ooo- 
ceming  the  same,  or  for  refusal  thereof:  3.  and 
that  no  freeman  in  any  such  manner  as  is  be- 
fi>re  mentioned,  be  imprisoned  or  detained. 

XL  *f  All  yvhioh  they  most  humbly  pray  of 
your  most  excellent  majesty,  as  their  rights  aod 
liberties,  according  to  the  laws  and  statutes  of 
this  feakn :  and  that  your  majesty  would  aiio 
vouchsafe  to  declare,  that  the  awards,  doiiu;!, 
and  proceedings,  to  the  prejudice  of  your 
people,  in  any  of  the  premisses,  shall  not  be 
drawn  hereafter  into  consequence  or  e^uoopie: 
and  th;fet  yo^ur  majesty  woiuld  be  j^lso  graciouslj 
pleased,  lor  ilie  iurthex  comfuxt  and  safety  of 
youx  people,  to  declf^re  your  royal  will  and 
pleasur^e,  tl^at  in  the  Uung^  aforesaid,  all  your 
officers  and  ^jjiinisters  sh^ll  9erve  vou,  accord- 
ii^  to  xbe  laws  and  statutes  of  this  realm,  as 
tlvey  tender  the  honour  ,of  your  p^ajesty,  aod 
ihe  prosj)erity  of  this  ki  ngdom.'^  [See  Statute 
aitlai^e,3,4Car.  ^] 

The  Kin^*s  Answer. 

Which  Petition  bemg  read  the  Sd  of  Jane, 
the  king's  Answer  was  thus  delivered  by  the 
lord  keeper : 

"  The  king  willeth  that  right  be  done  acotrd- 
ing  to  the  laws  and  customs  of  the  realm ;  and 
that  the  statutes  be  put  in  due  execution,  that 
his  subjects  may  have  no  cause  to  complain  of 
any  wrong  or  oppressions,  contrary^  their  just 
Rights  and  Liberties :  to  the  preservation  where- 
of^ he  holds  himself  in  conscience  as  wed 
obliged,  as  of  his  prerogative.* 

On  Tuesday,  June  3,  the  king's  Answer  was 
reiul  in  the  House  of  Commons,  and  seeinfd 
not  full  enough,  in  regard  of  so  much  expenca 
of  time  and  labour,  as  had  been  employed  in 
contriving  the  Petition. 

June  3.  A  Message  was  biopgbt  from  tli# 
King  by  the  Speaker, 

<«  That  his  majesty  having,  upon  the  Petition 
exhibited  by  both  houses,  given  an  Answer  foil 
of  justice  and -grace,  for  which  we  and  our  pos- 
terity have  jost  cause  tolbless  hifr  majesty,  it  is 
now  time  to  grow  to  a  conclusion  of  the  se*- 
sion ;  and  therefore  his  majesty  thinks  fit  to  let 
you  know,  that  as  he  doth  resolve  to  abide  bj 
that  Answer,  without  further  change  or  altera- 
tion, so  he  will  royally  and  really  perform  unto 
you  what  he  hath  thereby  promised:  and  fur- 
ther, that  he  resolves  to  end  this  session  upon 
Wednesday  the  11th  of  this  month.  And  diere- 
forewisheth/ that  the  house  wiir  ^riou&ly  at- 
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feud  those  businesses,  whidi- may  best  bring  die 
Btsbha  to  a  happy  cootlusion,  withont  enter- 
ttintng  new  matters ;  and  so  husbiiad  the  time, 
chat  but  majesty  may  with  die  more  comfort 
bring  us  speedily  togetlier  again:  at  which 
time,  if  there  be  any  farther  grievances  not 
cuiir^dnefl,  or  etpressed  in  the  Petiden,  they 
may  be  more  matiirely  considered  than  the 
im^e  n  ill  now  pennit/' ' 
Another  Mesiage  was  brought  from  his  Ma- 
jesty by  the  Speaker,  Thuraday  5th  jof  June. 

**  His  nuyesty  wished  them  to  remember  the 
Message  he  iaac  sent  them,  by  which  he  set  a 
day  for  the  end  of  this  session,  and  he  com- 
manded tlie  Speaker  lo  let  them  knone,  chat  he 
will  certainly  bold  that  day  prefixed  without  al- 
teration ;  and  because  that  cannot  be,  'if  the 
bciuse  entertain  more  business  of  length,  he  re- 
quires them,  that  they  enter  not  into,  or  pro- 
ceed with  any  new  business,  which  may  spend 
{greater  time,  or  which  may  lay  any  scandal  or 
aspersion  upon  the  state-government  or  minis- 
ters tlicreof."        • 

Sir  Robert  PkiUpt,  upon  this  occasion,  ex- 
pre«ed  himself  thus:  I  perceive,  that  towards 
God,  and  towards  man,  there  is  little  hope, 
after  oar  bumble  and  careful  endeavours, 
seeins^  our  sins  are  many  and  so  great :  I  con- 
sider ray  own  infirmities,  and  if  ever  my  pas- 
^ons  were  wrought  upon,  that  now  this  mes- 
sage stirs  roe  up  especially ;  when  I  remember 
vuh  wliat  moderation  we  have  proceeded,  I 
cannot  but  wonder  to  see  the  miserable  straight 
He  are  now  in :  what  have  we  not  done,  to 
have  merited  ?  Fonner  times  have  given  wounds 
enough  to  the  people's  liberty,  we  came  hither 
iu\{  of  wounds,  and  we  have  cured  wl^t  we 
could ;  and  what  is  the  rettim  of  alt  but  misery 
and  fiesolaiioo  ?  What  did  we  aim  at,  but  to 
have  served  his  majesty,  and  to  have  dune  that 
t%hich  would  have  made  him  great  and  glori- 
<JM^  r  If  this  he  a  fault,  then  we  are  nil  crimi- 
nous. What  shall  we  do,  since  our  humble 
|.<urposes  are  thus  pre%*ented,  which  were  not  to 
kive  laid  any  aspersion  on  the  government, 
tittce  it  tended  to  no  other  end,  but  to  give  his 
majeaty  true  information  of  his  nnd  our  dan- 
ger: And  to  tilts  we  are  enforced  out  of  a  ne- 
cessity of  duty  to  the  king,  our  country,  and  to 
mifierity  ;  but  tve  being  stopped,  and  stopped 
m  such  manner,  as  we  are  enjoined,  so  we  must 
now  leave  to  be  a  council.  I  hear  tliis  with 
that  griefy  as  the  saddest  message  of  the  great- 
er lo^s  in  the  world.  But  let  us  still  be  wise, 
be  humble;  let  us  make  a  fair  declaration  to 
the  king. 

Sir  John  Elliot,  Our  sins  are  so  exceeding 
srcat,  that  nnless  «'«  speedily  return  to  God, 
i/od  will  remove  himself  further  from  us: 
je  know  with  what  aftection  and  iuieerity 
ve  have  proceeded  hitherto,  to  ha^'e  gnine4  his 
majesty's  heart,  and  out  of  a  necessity  of  our 
duty,  were  brought  to  that  course  we  were  in  x 
I  doubt,  a  misrepresentation  to  his  majest^r 
halh  drawn  this  mark  of  his  displeasure  upon 
as*.  I  observe  in  the  Message,  amongst  other 
lad  particulorsy  it  is  s^oeceived^  thai  tve  were 

vol  r  \\h 
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,  about  to  lay  some  aspersions  on  the  govern* 
I  ment ;  give  me  leavje  to  protest,  that  so  clear 
were  our  intentions,  that  we  desire  only  to  vin- 
dicate those  dishonours  to  our  king  and  coun- 
try, &c.  It  is  said  also,  as  if  we  cast  some  as* 
persioix^s  on  his  majesty's  ministei-s ;  I  am  con- 
fident no  minister,  how  dear  soever,  ( 


Here  the  Speaker  started  up  from  v  the  seat 
of  the  chair,  apprehending  sir  John  £11  ot  ia- 
tended  to  fall  tipon  the  Duke,  and  some  of  the 
miniisters  of  state ;  and  said.  There  i.s  a  com- 
mand laid  upon  me,  that  I  must  command  you 
not  to  proceed.-— Whereupon  sir  John  Elliot 
sate  down. 

Siir  Dudley  Diggt.  I  am  as  much  grieved 
as  ever.  Must  we  not  proceed  ?  Let  us  sit  ia 
silcnci,  we  are  miserable,  we  know  not  what 
to  do. 

Hereupon  there  was  a  silence  in  the  house 
for  a  while,  which  was  broken  by  sir  Nathaniel 
Rich,  in  these  words : 

Sir  Nalkamel  Rich.  We  must  now  speak 
or  fi>r  ever  liold  our  peace ;  for  us  to  b^  silent 
when  king  and  kingdom  are  in  tliis  calamity, 
is  not  fit.  The  question  is,  Whether  we  shall 
secure  ourselves  by  silence, yea  or  no?  I  know 
It  is  more  for  our  own  security,  but  it  is  not  for 
the  security  of  those  for  whom  we  serve ;  let 
us  think  on  them :  some  instruments  desire  a 
change,  we  fear  bis  mmesty's  safety,  and  the 
sa^ty  of  the  kingdom,  X  do  not  say  we  now  see 
it;  and  simll  we  now  sit  still  ana  do  nothing, 
and  so  be  scattered  ?  Let  us  go  together  to 
the  lords,  and  shew  our  dangers,  that  we  may 
then  go  to  die  king  together. 

Others  said,  tliat  die  Speech  lately  spoken 
by  sir  John  Blliot  had  given  offence  (as  they 
feared)  to  his  majesty. 

Whereupon  the  Hou^  declared,  'That  every 
'  member  of  the  house  is  free  from  any  uodu- 
'  tiful  Speech,  from  the  beginning  of  the  parlia- 
*  ment  to  that  day  ;'  and  ordered,  *  I'hat  th^ 
'  house  be  turned  into  a  Committee  to  consider 
'  what  is  fit  to  lie  done  for  the  safety  of  the 
'  kingdom  ;  and  that  no  man  go  out  upon  paio 
'  of  going  to  the  Tower.'  But  before  thf 
Speaker  left  the  chair,  he  desired  leave  to  go 
forth ;  and  the  house  ordered  that  he  mav  go 
forth,  if  he  please.  And  the  house  was  fiere* 
upon  turned  into  a  Grand  Committee:  Mr, 
Whitby  in  the  chair. 

Mr.  Wandctford,  I  am  fiill  of  grief  as  others, 
let  us  recollect  our  English  hearts,  and  not  sit 
still,  bat  do  our  duties :  two  ways  are  pro-^ 
pounded,  to  go  to  the  lords,  or  to  the  king;  I 
think  it  is  fit  we  go  to  the  king,  for  this  doth 
concern  pur  Liberties,  and  kt  us  not  fear  to 
make  a  Remonstrance  of  our  Rigliis ;  we  are 
his  counsellors.  Hiere  are'  some  men  which 
call  evil  good,  and  good  evil,  and  bitter  sweety 
justice  is  now  called  popularity  and  faction, 
^  %\t  Edwurd  Coke,  We  have  dealt  with  that 
duty  and  moderation  that  never  was  the  like^ 
rtiiujuc  tlai^tihu^  after  such  a  violation  of  the 
Liberties^gf  the  Subject:  let  us  take  this  to 
heart,    In  ^0  Ed»  3,  were  they  then  in  doub( 
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in  parliament  to  name  men  that  misled  the 
king?  They  accused  John  de  Gaunt,  the  king's 
son^  and  lord  Latimer,  and  lord  Nevil,  for  mis- 
advising the  king,  and  they  went  to  the  Tower 
for  it ;  now  when  there  is  such  a  downfal  of  the 
Btate,  shall  wfr  hold  our  tongu^  ?  How  shall 
we  answer  our  duties  to  God  and  men  ?  7  H.  4, 
Pari.  Rot.  n.  31,  &  32,  11  H.  4,  n.  13,  there 
the  Council  >are  complained  of,  and  are  remov- 
ed from  the  king;  they  mewed  up  the  king,  and 
dissuaded  him  from  tlie  common  good;  and 
why  are  wc  now  retired  from  that  way  we  were 
in  ?  Wliy  may  we  not  name  those  that  are  the 
cause  of  all  our  evils?  In  4  H.  3,  &  27  E.  3, 
&  13  H.  2,  the  parliament  moderated  the  king's 
prerogative;  and  nothing  grown  to  ahuse,  but 
this  house  hath  power  to  treat  of  it.  Wliat 
shall  wc  do?  Let  us  palliate  no  longer;  if  we 
do,  God  will  nut  prosper  us.  I  think  the  duke 
ot'  Buckingham  is  the  cause  of  all  our  miseries ; 
and.  till  the  king  be  informed  thereof,  we  shnil 
never  go  out  with  honour,  or  sit  with  houour 
here!  that  man  is  the  grievance  of  grievances: 
let  us  s>e|:  down  the  causes  of  all  'our  disasters, 
and  all  will  reflect  upon  him.  As  for  going  to 
the  lords,  that  is  not  via  regia  ;  our  liberties  are 
now  impeaciied,  we  are  concerned ;  it  is  not 
via  regiOf  the  lords  are  not  .participant  with  our 
liberties. 

.  Mr.  Selden  advised,  That  a  Declaration  be 
drawn  under  four  heads :  1.  To  express  the 
lM)use*s  dutiful  carriage  towards  his  majc  sty.  2. 
To  tender  their  Liberties  tiiat  are  violated.  3. 
To  present  what  the  purpose  of  the  house  was 
to  ^ave  dealt  in.  4.  That  that  great  person, 
viz.  the  Duke,  fearing  Ifimself  to  be  questioned, 
did  interpose  and  cause  this  distraction.  A\\ 
this  time,  (said  he)  we  have  cast  a  mantle  on 
\\h'At  was  done  last  parliament;  but  now  being 
driven  again  to  look  on  that  man,  let  us  pro- 
ceed, with  that  which  was  then  well  begun,  and 
let  the  charge  be  renewed  that  was  last  parlia- 
ment against  him,  to  wliich  he  made  an  answer, 
but  the  particulars  were  sufficient,  that  we 
might  demaiid  judgment  on  that  answer  oidy. 

In  conclusion',  the  house  agreed  upon  several. 
Heads  for  a  Remonstrance.     But  the  Speaker, 
who  after  he  had  leave  to  go  forth,  went  pri- 
.    vaiely  to  the  King,  brought  this  Meksace: 

"  That  his  majesty  commands  for  the  pre- 
sent they  adjojni  the  hou^e  till  to-morrow 
morning,  and  that  all  committees  cease  in  the 
mean  time.*' — And  the  house  was  accordingly 
adjourned. 

At  the  same  time  the  king  sent  for  the  Lord- 
Keeper  to  attend  him  presently ;  the  house  of 
lords  was  adjourned  ad  libitum.  The  Lord- 
Keeper  being  returned,  and  the  house  resumed, 
his  lordship  signified  his  majesty's  desire,  that 
the  house  and  all  committees  be  adjourned  till 
to-morroTw  morning. 

Friday,  6th  of  June,  Mr.  Speaker  brouglu 
another  Message  from  the  King,  and- said  z-^ 
In  my  service  to  this  house  I  Lave  had  many 
undeserved  favours  from  you,  which  I  shall 
ever  with  all  humbleness    acknowledge,  but 


none  can  be  greater  than  that  testimony  of 
your  confidence  yesterday  shewed  unto  me, 
whereby  I  hope  I  have  done  ndthing,  or  made     I 
any  representation  to  his  majesty,  but  what  is 
for  the  honour  and  service  of  this  house ;  and  I 
will  have  my  tongue  cleave  to  my  mouth,  be-     j 
fore  I  will  speak   to  the  disadvantage  of  any     j 
member  thereof:  I  have  now  a  Message  to  de- 
liver unto  you ; 

"  Whereas  his  majesty  understanding,  that 
yon  did  conceive  his  last  Message  to  restrain 
you  in  your  just  privileges,  these  are  to  declare 
his  intentions,  That  he  had  no  meaning  of  bar- 
ring you  from  what  hath  been  ^our  right,  but 
only  to  avoid  ail  scandals  on  bis  council  and 
actions  past,  and  that  his  ministers  mi^ht  not 
be,  nor  nimself,  under  their  names,  taxed  for 
-their  counsel  unto  his  majesty,  and  that  no  sncli 
particulars  should  be  taken  in  hand,  as  wonld 
ask  a  hmger  time  of  consideration  than  what 
he  hath  already  prefixed,  and  still  resolves  to 
hold  )  that  so,  tor  this  time,  Christendom  might 
take  notice  of  a  sweet  parting\«etween  him  and 
his  people :  «rhich  if  it  fall  out,  his  majesty  will 
not  be  long  from  anotlier  meeting,  when  sucli 
grievances,  if  there  be  any,  at  their  leisure  and 
eonvenience  may  be  considered." 

Mr.  Speaker  proceeded : 
I  will  observe  somewhat  out  of  tliis  Message; 
^e  may  observe  a  great  inclination  in  his  ni»- 
jesty  to  meet  in  this  house.  I  was  bold  yes- 
terday to  take  notice  of  that  liberty  ye  gave 
me  to  go  to  his  majesty:  I  know  there  are 
none  here  but  did  imagine  whither  I  went, 
and  but  that  I  knew  you  were  desirous  nfd 
content  that  I  shpuld  leave  you,  I  would  not 
have  desired  it:  give  me  leave  to  say,  Tlii? 
Message  bars  you  not  of  your  right  in  mat* 
ter,  nay,  not  in  manner;  but  it  reacheth  tt* 
his  counsels  past,  and  for  giv'ing  him  counsel 
in  those  things  which  he  commanded. 

The  House  of  Lords  likewise  received  this  JJJcs- 
sage  by  the  Lord-Keeper. 

"  My  Lords,  his  majesty  takes  notice,  to  your 
great  advantage,  of  the  proceedings  of  this 
house  upon  the  hearing  ol  his  majesty's  Mes- 
sage yesterday ;  he  accounts  it  u  fair  respect. 
that  ye  would  neither  agree  on  any  committee, 
or  send  any  Message  to  his  majesty,  though  it 
were  in  your  own  hearts,  but  yield  yourselves 
to  his  majesty's  Message,  and  defer  yoor  own 
resolutions  till  you  meet  again -at  the  time  ap- 
pointed by  his  majesty.  Yet  his  majesty  takes 
it  in  extreme  good  part  lo  hear  what  wnsm 
your  heart,  and  especially  that  you  were  so  sen- 
sible of  the  inconvenience  that  might  en^|\c 
upon  the  breach  of  thi?  parliament :  which  it  ii 
had  happened  or  shall  hereafter  happen,  lu^ 
majesty  assures  himself,  that  he  shall  stand 
clear  before  God  and  men  of  the  occasion  .--- 
But  his  majesty  saith,  Ye  had  just  cause  to  be 
sensible  of  the'  danger  of  considering  how  the 
state  of  Christendom  now  stands  in  respect  of 
the  multitude  and  strength  of  our  enemies,  «"<* 
weakness  on  our  part.  All  which  his  majesty 
knows  very  ciacily,  and  in  Tes{)ect  thereof 
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cilied  this  parliament ;  the  particulars  liis  ma- 
jetty  iioldft  it  oeedlcss  to  recite,  especially  to 
yu'jr  lordshipSy  since  tUey  are  apparent  to  all 
men :  neither  will  it  be  oecdful  to  reiterate 
them  to  his  majesty,  whose  cares  are  moat  at- 
tentive upon  them,  and  the  best  remedy  that 
can  be  thought  on  therein,  is,  if  his  subjects  (Id 
th«ir  parts.  Therefore  his  majesty  gives  you 
he;uty  thanks,  and  bid  me<eU  you,  that  notliin^ 
hath  been  more  acceptable  to  him  all  the  time 
ci'  this  parliament,  than  this  dutiful  .and  di«-' 
rreet  carriage  of  your  lordships,  which  he  pro- 
A^<>eth  hath  been  a  cliief  motive  to  his  miijesty, 
to  siftpend  those  intentions  that  were  not  far 
from  a  resolution.*' 

Sir  RoiUrt  Philips  tasamed  the  debate,  upon 
the  Message  delivered  by  the  Speaker,  and 
said  ;  I  rise  up  with  a  disposition,  somewhat  in 
more  hope  of  comfort  than  yesterday  ;  yet,  in 
reg.ird  of  the  uncertaiuty  of  counsels,  1  shall 
not  ciiaage  much.  In  the  £rst  place,  I  inu^t 
be  hold  without  flattering,  a  thing  not  incident 
to  me,  to  tell  you  Mr.  Speaker,  you  have  not 
only  at  all  times  discliarged  the  duty  of  a  good 
Sj.cakcr,  but  of  a  good  man  ;  for  which  I  ren- 
tier you  many  thanks.-^ Another  respect  touch- 
iDii  his  majes(y*s  Answer  to  our  Petition  ;  iirtt, 
luiiat  answer  fall  out  to  be  short,  I  free  his 
majesty,  and  [  believe  his  resolution  was  to  ^ive 
that  which  we  all  expected :  but  in  that,  as  in 
otlivT:^,  we  liave  sufiered,  by  reason  of  inter- 
posed persons  between  his  majesty  and  us. 
But  this  day  is  by  intervcnient  accidents  di- 
verted from  that,  but  so,  as  in  time  we  go  to 
)us  majesty ;  therefore  let  us  remove  those  jea- 
lousies in  his  majesty  of  our  proceedings,  that 
by  some  men  overgrown  have  been  misrepre- 
sented. We  have  proceeded  with  temper,  in 
confidence  of  his  majesty's  goodness  to  tis,  and 
our  fidelity  to  him ;  and  if  any  have  construed, 
tliat  what  we  have  done  hath  been  out  of  fear, 
let  liim  know  we  came  hither  freemen,  and  will 
ever  resolve  to  endure  the  worst ;  and  they  are 
poor  men  that  make  such  interpretations  of 
parliaments.  In  this  way  and  method  we  pro- 
ceeded, and  if  any  thing  fall  out  unhappily,  it 
IS  not  king  Charles  that  advised  himself,  but 
ling  Charles  misadvised  by  others,  and  misled 
by  misordered  counsel ;  it  becomes  us  tu  con- 
sider what  we  were  doing,  and  now  to  advise 
what  is  fit  to  be  d<me.  We  were  taking  con- 
sideration of  the  state  of  tlie  kingdom,  and  to 
present  to  his  majesty  the  danger  he  and  we 
are  in,  if  since  any  man  hath  been  named  in 
particular,  (though  I  love  to  speak  of  my  bet- 
ters with  hmnility)  let  him  thank  himself  and 
his  counsels,  but  those  necessary  jealousies  give 
us  occasion  to  name  him ;  I  assure  myself  we 
shall  proceed  with  temper,  and  give  his  majesty 
satiikfaction,  if  we  proceed  in  that  way.  His 
majesty's  message  is  now  explanatory  in  point 
of  our  liberties,  that  he  intends  not  to  bar  us  of 
our  rights,  and  tliat  he  would  not  have  any  as- 
persion cast  on  the  counsels  past ;  let  us  pre- 
sent to  bis  majesty  shortly  and  faithfully,  and 
declare  our  intenuooni  tbM  we  intend  not  to 


lay  any  aspersions  upon  him,  but  out  of  ane^ 
cessity  to  prevent  the  imminent  dangers  we  are 
surrouuded  with,  and  to  present  to  him  the  af- 
fairs at  home  and  abroad,  and  to  desire  his  ma<^ 
jesty,  tiiat  no  interposiiiou  or  mis-iaformation 
of  men  in  fault  may  prevail,  hut  to  expect  the 
issue  that  situli  he  full  of  duty  und  loyalty. 

The  Commons  sent  a  Message  to  the  Lords, 
that  they  would  join  in  an  humble  request  to 
the  king,  that  a  clear  and  satitifactory  Answer 
be  given  by  his  majes^  in  full  parjiament  to  the 
Petition  of  Uight;  w  hereunto  the  lords  did 
agree. 

June  7,  the  King  came  to  t\)c  Lords  House, 
and  the  house  of  commons  \i  ere  sent  for.  And 
the  Lord- Keeper  presented  the  humble  Petition 
of  both  houses  ^"d  said, 

**  Aluy  It  please  your  most  excellent  mijesty, 
the  louU  spiritual  uud  tcmpornl,  and  comuuws 
in  parliament  tissembled,  taking  into  considera^  • 
tion  (hat  the  good  intelligence  between  your 
nmjesiy  and  your  people  doth  much  depend 
upcm  your  iiiaje&ty's  Answer  unto  their  Petition 
of  liij^ht  formerly  presented;  with  uuauimous 
consent  do  now  become  Ukost  humble  suitors 
unto  your  majesty,  that  you  would  be  graci- 
ously pleased  to  give  a  clear  and  satisfactory 
Answer  thereunto  in  full  parliament.'' 

Whereunto  the  King  replied, 

'^  The  Answer  I  have  already  given  you  was 
made  with  so  good  deliberation,  and  approved 
by  the  judgments  of  so  many  wise  men,  that  I 
could  not  have  imagined,  but  it  should  have 
given  you  full  satisfaction;  but  to  avoid  all  am- 
biguous interpretation^,  and  to  shew  you  that 
tliere  is  no  doublenesa  in  my  meaning,  I  am 
willing  to  please  you  as  well  in  words  as  in  sub- 
stance ;  read  your  Petition,  and  you  shall  have 
ail  Answer  that  I  am  sure  will  please  you.'' 

The  Petition  was  read,  and  this  Answer  was 
returned : 

Soit  droit  fait  come  il  at  desire  par  le  Petition. 

C.VL. 

"  This  I  am  sure  (said  his  majestv)  is  full,  yet 
no  more  than  I  granted  you  in  my  nrst  Answer ; 
for  the  meaning  of  that  was  to  confirm  all  your 
Liberties,  knowing,  according  to  your  own  pro- 
testations, that  you  neither  mean  nor  can  nurt 
my  Prerogative.  And  I  assure  you,  my  maxim 
is,  that  the  people's  Liberties  strengthen  the 
king's  Prerogative,  and  the  king's  Prerogative  is 
to  defend  the  ppple's  liberties.  You  see  how- 
ready  t  have  shewed  myself  to  satisfy  your  de- 
mands, so  that  I  have  done  my  part ;  where- 
fore, if  this  parliament  have  not  a  happy  con- 
clusion, the  sin  is  yours,  I  am  frte  from  it.'* 

Whereupon  the  Commons  returned  to  their 
own  house  with  unspeakable  joy,  and  resolved 
so  to  proceed  as  to  express  their  thankfulness. 

The  King's  Message  to  the  Lower  House*  by 
sir  Hnmfrey  May,  10th  of  June  16?8. 

His  majesty  is  well  pleased  that  your  Peti- 
tion of  Right,  and  his  Answer,  be  not  only  re- 
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corded  in  both  houses  orparliament,  but  ako  iu 
all  the  courts  of  Westminster ;  amd  that  his 
pleasure  is,  it  be  put  ia  print  for  hi»  honour, 
and  the  content  and  the  satisfaction  of  his  peo- 
pie,  and  that  yoa  proceed  cheerl'uUy  to  settle 
businesses  for  the  good  and  refoimation  of  Uie 
coin  inon  wealth. 

June  26»  The  Speaker  being  sent  for  to  the 
kiag  at  Whitehall,  came  not  into  the  house  till 
Kfoout  nine  o'clock.  And  after  prayers,  the  Re- 
monstrance concerning  Tunnage  and  Poundage 
being  ingros^d^was  areadiuK  in  th«  house; 
and  while  it  was  a  reading,  the  king  sent  for  the 
Speaker  and  the  whole  house,  and  the  king 
made  a  Speech  as  foUoweth  i 

"  It  may  seem  strange,  that  I  came  so  sud- 
denly to  end  this  session  ;  before  I  give  my 
nssent  to  the  bills.  I  will  tell  you  the  cause, 
though  I  must  avow,  that  I  owe  the  account  of 
sny  actions  to  Ood  alone.  It  is  known  to  every 
one,  that  a  wliile  ago  the  house  of  commons . 
gave  me  a  Remonstraoce;  how  acceptable, 
etery  man  may  judge  ;  Hod  for  the  merit 
of  it,  I  will  not  call  that  in  question,  for  I  am 
sure  no  wise  man  can  justify  it. — Now,  since  I 
am  truly  informed  that  a  second  Remonstrance 
is  preparing  for  me  to  take  away  the  profit  of 
my  Tunnage  and  Poundage,  one  of  the  chief 
maintenances  of  my  crown,  by  alledging  I  have 
given  away  my  right  thereto  by  my  Answer  to 
your  Petition : — ^'I'his  is  so  prejudicial  unto  me, 
'  that  I  am  forced  to  end  this  session  some  few 
hours  before  I  meant,  being  not  willing  to  re- 
ceive any  more  Rauonstrances,  to  which  I 
most  give  a  harsh  Answer.  And  since  I  see, 
tliat  even  the  house  of  commons  begins  already 
to  make  folse  constructions  of  what  I  granted 
in  your  Petition,  lest  it  be  worse  interpreted  in 
the  country,  I  will  now  make  a  Declaration 
concerning  the  true  intent  thereof: — The  pro- 
tession  of  both  houses  in  the  time  of  hammering 
this  Petition,  was  no  way  to  trench  upon  my 
Prerogative,  saying,  they  had  neither  inteution 
or  power  to  hurt  it.  Therefore  it  most  needs 
be  conceived,  that  I  have  granted  no  new,  but 
only  confirmed  the  aniient  Liberties  of  uiy 
Subjects.  Yet  to  shew  the  clearness  of  my  in- 
tentions, that, I  neither  repent  nor  mean  to 
recede  from  any  thin<  I  have  promised  you,  I 
do  here  declare  myself,  That  those  things  which 
have  been  done,  whereby  many  have  had  some 
cause  to  suspect  the  Liberties  of  the  Subjects 
to  be  trenched  upon,  which  indeed  was  the 
first  and  true  ground  of  the  Petition,  shaU  not 
hereafter  be  drawn  into  example  for  your  pre^ 
judice  ;  and  from  time  to  time,  in  the  word  of 
a  king,  ye  shall  not  have  the  like  cause  to  com- 
plain. But  as  for  Tunnage  and  Poundage,  it  is 
a  thing  I  cannot  want,  and  was  never  intended 
by  you  to  a«»k,  nor  meant  by  me,  I  am  sure,  to 
grant. — To  conclude,  I  command  you  ail  that 
are  here  to  take  notice  of  what  I  have  spoken 
at  thfs  lime,  to  be  the  true  intent  and  meaning 
of  whnt  I  granted  you  iu  your  Petition  ;  but 
specially  you,  my  lonis  the  Judges,  for  to  you 
#Dlyi  under  me,  belongs  the  tuterpretatipu  of 


laws  :  for  none  of  the  houses  of  parliament, 
either  joint  or  separate,  (what  new  doctrine 
soever  may  be  raised)  have  my  power  eitlier  to 
make  or  declare  a  law  without  my  couseut.'* 

Then  the  Lord  Keeper  said.  It  is  bis  ma- 
jesty's pleasure  that  this  session  now  end,  and 
that  the  parliament  be  prorogued  till  the  30th 
of  October  neiit.       . 

In  the  following  sessions,  viz.  Wednesday, 
January  ^Isl,  it  was  ordered  tliat  Mr.  Seklen 
and  others  should  see  if  the  Petition  of  Ri^ht 
and  his  majesty's  Answer  thereunto  were  iu- 
rolled  in  the  Parliament  Rolls,  and  the  Courts 
at  Wesbnioster,  as  his  majesty  sent  tliem  werd 
the  last  session  they  should  be ;  and  also  iu 
what  manner  they  were  entered ;  which  was 
done  accordingly,  and  Mr.  Seldea  made  report 
to  the  house, -that  his  majesty's  Speech  made 
the  last  day  of  the  session  in  the  upper  house  is 
also  entered  by  his  majestr's  command. — Here- 
upon Mr.  Pym  moved,  that  the  debate  hereto* 
should  be  deferred  till  Tuesday  nest,  by  reason 
of  the  fewness  of  the  house. 
.  Sir  JoAn  Elliot.  This  which  is  now  men- 
tioned, concerns  the  honour  of  the  house,  aud 
the  liberty  of  the  kingdom ;  it  is  true,  it  de- 
serves to  be  deferred  till  there  be  a  full  house, 
but  it  is  good  to  prepare  things.  I  fiud  it  is  a 
great  point ;  I  desire  a  select  Committee  may 
«nter  into  consideration  thereof,  and  also  hotr 
other  Liberties  of  the  kingdom  be  invaded.  I 
find  in  the  country  the  Petition  of  Uightprinied 
indeed,  but  with  an  Answer  that  never  gave 
any  satisfaction  :  I  desire  a  cdmmittee  may 
consider  thereof,  and  present  it  to  the  house, 
and  that  the  printer  be  sent  for  to  give  satis- 
faction to  the  house,  by  what  warrant  it  was 
printed.    Which  was  ordered. 

Mr.  Selden.  For  this  Petition  of  Right,  il  is 
known  how  lately  it  hath  been  violated  since  our 
last  meetings  the  Liberties  for  life,  person  and 
fineehold,  how  they  have  been  invaded ;  mkI 
have  not  some  been  committed,  contrary  to 
that  ?  Now  we,  knowing  these  invasions,  must 
take  notice  of  it.  For  Liberties,  for  Sute,  we 
know  of  an  order  made  in  the  Exdiequer,  (bst 
a  sheriff  was  commanded  not  to  execute  a  re- 
plevin, and  men's  goods  are  taken  and  most  not 
be  restored.  Whereas  no  man  ought  to  los^ 
life,  or  limb,  but  by  law  ;  bath  not  one  lately 
lost  his  ears  (meaning  Savage)  that  was  cen- 
sured in  the  Star^hamber  by  an  arbitrary 
sentence  and  judgment?  Neit,  they  will  take 
away  our  arms,  and  then  our  lives.  Let  all  tta 
we  are  sensible  of  these  customs  creeping  upon 
us :  let  us  make  a  just  presentation  hereot  t» 
his  majesty. 

Norton  tlie  Ki/ig's  Printer  was  brought  to  the 
bar,  and  asked  by  what  warrant  the  Additions 
to  the  Petition  were  printed  f  He  answered, 
that  there  was  a  warrant  (as  he  thought)  from 
tlie  king  himself.  And  being  asked*  whether 
there  ^vere  not  some  copies  printed  without  ad- 
ditions*, he  answered,  there  weresome^  but  they 
were  suppressed  by  wamuit. 
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Sir  JrIu  EZ/io^  defitred  some  dearer  sato- 
fociion  might  be  inadey  and  tbat  he  might  an- 
fwer  directly  by  %%hat  warrant. — Whereupon 
he  was  calM  in  auain  :  who  said,  he  did  not 
remember  the  particalar,  but  sure  he  was  there 
«as  a  warrant. 

Mr.  Sdden  reported  from  the  Committee 
(.-oocentinfr  the  printing  of  the  Petition  of  Right, 
tbat  there  were  printed  15Ck)  without  an j  Ad* 
dition  at  all,  whicli  tvere  pubtislied  in  the  time 
uf  the  last  parliament :  but  sinoe  the  parlia- 


menty  other  copies  bare  been  printed,  and 
these  ftupprest  and  made  waste  paper;  which 
the  Printer  di4>  as  he  said,  by  command  from 
Mr.  Attorney,  which  he  received  from  his  ma- 
jesty. Aod  the  Printer  further  said,  That  the 
Attorney  was  with  the  Lord  Privy-Seal  at 
Whitehall,  and  there  delivered  unto  the  Printer 
sundry  papers,  with  divers  bands  to  them,  and 
on  the  backside  was  endorsed  thus,  *  We  will 
'and  command  you,  that  these  Copies  be 
•  printed.' 

Which  put  an  end  to  this  Grand  AlFair. 


128.  Case  of  Walter  Long,  esq.  Sheriff  of  Wflts,  and  one  of  the 
Burgesses  for  Bath,  for  absenting  himself  from  his  Bailiwick 
to  attend  his  duty  in  Parliament:  4  Charles  I.  a.  o.  1629. 
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In  Hilary  Term,  1629,  the  Case  of  Walter 
Long,  esq.  o«e  of  the  imprisoned  Gentlemen^ 
came  to  bearing  in  the  i>tar-Chamber,  wliich 
was  as  followeth  : 

An  lufonnation  was  exhibited  into  the  Star^ 
Chamber,  by  sir  Robert  Heath,  koigtit,  his  nia- 
jestj's  Attorney-General,  plaintiff^  against  the 
»aid  Waiter  Long,  defendant,  for  a  great  and 
presutnptnous  Contempt  against  his  majesty, 
tor  breach  of  duty  and  trust  of  bis  office,  and 
tor  manifest  nnd  wilfal  breacli  of  his  oath 
ttkra  as  Hipb  Sheriff  of  the  county  of  Wilts, 
and  not  residing  and  dwelling  in  his  own  per- 
aon  in  the  «aid  county,  according  to  tlie  said 
oath ;  bat  being  chosen  one  of  the  citizens  for 
the  city  uf  Bath,  in  the  county  of  Somerset,  to 
sene  lor  the  said  city  in  the  last  parliament,  by 
colour  thereof  he  remained  at  London  or  West- 
minster, during  the  time  of  that  parliament  by 
the  space  of  tbree  months  and  above,  in  neg- 
lea  of  his  duty,  and  in  manifest  contempt  of 
the  laws  of  thn  kingdom :  which  cause  was 
now,  by  bis  majesty's  said  Attorney-General, 
brooght  to  beaniig  upon  the  defendant's  own 
confession. 

And  upon  opening  the  Answer,  and  reading 
the  Examinsitiou  of  the  said  defendant,  it  ap- 
peared* to  this  '(^ourr,  <  That  the  said  defend- 
'  aat  Long  was  by  his  now  majesty,  made  High 
'  Sheriff  of  the  county  of  Wilts  in  or  about 
'November,  in  the  third  year  of  his  majesty's 
'  reign,  and  received  his  patent  of  sheriffwick 
'  for  the  said  county  about  ten  days  after ;  and 

*  that  he  took  an  oatb  before  one  of  the  masters 
'  of  the  Chancery,  for  the  due  execution  of  the 

*  said  office  of  Sheriff  of  the  said  county/  In 
which  oatb,  as  appeared  by  the  same  there 
read  in  court,  he  did  swear.  That  he  would  in 
hi»  own  persou  remain  within  his  BailifJwick 
doting  all  the  time  of  his  SheritRnick,  unleH  be 
had  die  king's  license  to  the  contrary ;  and 
that  at  an  election  of  citizens  for  the  said  city 
of  Bath,  the  said  defendant  Long  was  chosen 
oneoftlie  citizens  to  serve  for  the  said  city  of 
Bath  in  the  parbament  then  summoned,  to  be 
holdea  and  conuntDca  upon  the  17th  day  of 


March  in  the  said  3d  year  of  his  majesty^ 
reign  ;  and  being  so  chosen,  and  retuvied  fiy 
the  Sheriff  of  the  coonty  of  Somerset,  notwitb- 
standing  bis  said  oath  taken  tu  remain  in  hia 
proper  person,  within  his  bailiffwick,  unless  be 
were  licensed  by  his  majesty,  *he  the  said  de* 
fendant  did  make  his  personal  appearance  in 
the  commons  house  of  parliament,  at  the  city 
of  Westminster,  in  tJie  county  of  Middlesex, 
and  did,  during  tlie  most  part  of  the  said  par- 
liament, continue  in  and  aooot  the  city  of  Lon- 
don and  Westminster,  and  did  attend  in  the 
parliament  as  a  citizen  for  the  said  city  of 
Bath :  during  all  which  time  he  likewise  was 
and  continued  High  Sheriff  for  the  said  county 
of  Wilts,  and  had  no  particular  license  from 
his  majesty  to  the  contrary.  Upon  considera- 
tion «rhereof,  as  also  of  the  particular  causes 
and  reasons  of  the  defendant's  demurrer  and 
plea  formeriy  exhibited  unto  the  said  Infonn»- 
tion,  tlie  benefit  whereof  was  by  order  of  the 
court  reserved  unto  the  defendant  to  be  debat- 
ed 'and  considered  of  at  the  bearing  of  this 
cause,  nnd  of  divers  other  matters  now  urged 
for  the  defendant,  both  to  have  justified  his  the 
said  defendant's  attendance  in  parliament,  and 
his  not  residence  in  person  in  the  county 
whereof  he  was  then  Sheriff;  and  amongst 
other  things,  that  it  properly  belonged  to  the 
house  of  parliament  to  judfre  of  the  justne5>9  or 
unjmtness  of  the  said  election ;  and  upon 
grave  and  mature  consideration  thereof,  nad 
and  taken  by  the  court,  their  lordships  did  not 
only  conceive  the  said  demurrer  and  plea,  and 
other  the  arguments  and  reasons  used  by  the 
defendant  and  his  counsel  to  be  of  no  weight  or 
strength,  but  also  to  be  in  opposition  and  dero- 
gation of  the  jurisdiction  of  tne  court ;  the  rea- 
sons nioved  nnd  urged  for  the  defendant's  ex- 
cuse or  justification  beini(  clearly  answered, 
and  the  charges  of  the  Information  made  good 
by  Mr.  Attorney -General,  and  others  or  his 
majpflit^'s  counsel  learned.  And  therefore  the 
whole  court  were  clear  of  opinion,  and  did  so 
declare,  *  That  the  said  defendant,  who  at  tbat 
« time^  as  Ilij;h  Sheriff^  bad  tbe  cuetody  and 
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*  charge  of  the  county  of  Wilts  conunitted  :Uuto 
^  him  by  his  majesty,  and  had  taken  his  oath 
'  according  to  the  law  to  abide .  in  his  proper 
'  person  within  his  bailiffwick  during  all  the 

*  time  of  his  sheriffwick  as  aforesaid,  and  whose 

*  trust  and  employmeot  did  require  his  personal 
'  attendance  in  the  said  county,  had  not  only 

*  committed  a  great  offence  in   violating  the 

*  said  oath  so  by  him  taken,  but  also  a  ^6at 
'  misdemeanor  in  breach  of  the  trust  committed 

*  unto  him  by  his  majesty,  and  in  contempt  of 

*  his  majesty's  pleasure  signified  unto  him  by 

*  and  under  his  highnesses  great  seal,  when  he 
'  granted  unto  him  the  said  office  of  sheriffwick 

*  aforesaid.' 

For  which  said  several  great  offence^  in 
breach  of  his  said  oath,  neglect  of  the  trust 
and  duty  of  his  office,  and  the  great  and  high 


contempt  of  his  majesty,  their  lor^hips  did 
hold  ^le  same  defendant  wortUy  the  seiitence 
of  the  court ;  the  rather,  to  the  end  that  by 
this  exabiple  the  sheriffs  of  all  other  counties 
may  be  deterred  from  commiltiDg  tiie  like  oi- 
fences  hereafter,  and  may  take  notice,  that 
their  personal  residence  and  attendance  is  re- 
quired within  their  bailiffwicks  during  the  time 
of  their  sheriffwick.  The  court  therefore 
thought  fit,  order^,  adjudged,  and  decreed, 
That  the  said  Defendant  shduld  stand  and  \k 
committed  to  the  Prison  of  the  Tower,  theri> 
to  remain  during  his  majesty's  pleasure,  jind 
also  to  pay  a  fine  of  8,000  marks  to  his  majesty's 
use  ;  and  further,  make  his  humble  suboussiou 
and  acknowledgment  of  his  offence  both  in  tk 
court  of  Star-Cbamber,  and  to  his  majesty,  be- 
fore his  thence  enlargement. 


129.  Proceedings  against  William  Stroud,  esq. 
esq.  John  Selden,  esq.  and  others,  on  an 
in  Banco  Regis:  5  Charles  I.  a. d.  1629.* 

wN  February  23rd,  the  liouse  of  commons 
being  upon  the  debate  of  the  business  of  the 
Customers,  who  had  seized  Goods  belonging  to 
Mr.  Rolls,  a  member  of  the  house,  dissolved 
themselves  into  a  erond  committee,  and  at  last 
resolved,  *^  That  Mr.  Rolls,  a  member  of  the 
bouse,  ought  to  have  privilege  of  person  and 
goods ;  but  the  command  of  the  king  is  so  great, 
that  they  leave  it  to  the  house.'' 

After  which,  the  king's  Message,  in  justifica- 
tion of  the  Farmers  and  Officers  of  the  Customs, 
was^taken  into  consideration ;  which  occasioned 
warm  debates,  and  the  Speaker  (Finch)  being 
moved  to  put  the  question  tlien  proposed,  re- 
fused to  do  it,  and  said,  <  That  he  was  otherwise 

*  commanded  by  the  king.' 

Then  said  Mr.  Seideni  Dare  not  you,  Mr. 
Speaker,  put  the  question  when  we  command 
you  ?  If  you  will  not  put  it,  we  must  sit  still ; 
t)ms  we  shall  never  be  able  to  do  any  thing. 
They  that  come  after  you,  mny  say,  They  have 
the  king's  command  not  to  do  it.  We  sit  here 
by  the  command  of  the  kin^  under  the  Great 
Seal,  and  you  are,  by  his  majesty,  sitting  in  this 
royal  chaur,  before  both  liouses,  appointed  for 
our  Speaker :  and  now  you  refuse  to  perform 
your  office. 

Hereupon  the  house,  in  some  heat,  adjourned 
till  Wednesday  the  25th,  when  both  houses,  by 
his  majesty's  command,  were  adjourned  until 
Monday  the  2nd  of  March. 

March  2.  The  commons  met,  and  urged  the 
Speaker  to  put  the  question ;  who  said, '  1  have 

*  a  command  from  the  king  to  adjourn  till  March 
'  '  the  10th ;  and  put  no  question.'  And  endea- 
vouring to  go  out  of  the  Chair,  was  notwith- 
standing held  by  some  members  (the  house  fore- 
seeing a  dissolution)  till  a  Protestation  was 


Walter  Long, 
Habeas  Corpus, 


*  See  Proceedings  against  Lord  Fordwieh, 
16  C.  J.  1640. 


published  in  the  house;  1.  '^  Against  Poper) 
and  Arminiani^m.  2.  Against  Tuiinage  and 
Poundage  not  granted  by  parliament.  3.  If 
any  merchant  yield  or  pay  Tonnage  and  Pound- 
age not  granted  by  parliament,  be  should  l>e 
reputed  a  betrayer  of  tiie  liberties  of  England.'' 

Hereupon  the  king  sent  for  the  Serjeant  of 
the  house  ;  but  he  was  detained,  the  door  be- 
ing locked :  Then  he  sent  the  Gentleman  Usber 
of  the  Lords  house,'  with  a  Message ;  and  he 
was  refused  admittance,  till  the  said  Votes  were 
read.  And  then  in  much  confusion  the  liouse 
was  ac^ourned  to  the  lOth  of  Marcb.  .  Ne\e.'- 
theless  his  majesty,  by  proclamatiou,  dated  ihe 
Snd  of  March,  declares  the  parlianicut  ta  be 
dissolved.  (Though  the  procfamatiuu  wa<i  not 
published  till  the  10th)  and  the  day  followiag, 
(the  3rd)  warrants  were  directed  from  the  coun- 
cil to  Den7.il  Hollis,  esq. ;  sir  Miles  Hubart, 
sir  John  Elliot,  sir  Peter  liayman,  JohnSeldeo, 
WiUiam  Coriton,  Walter  Long,  William  Stroud, 
Benjamin  Valentine,  esqrs. ;  commanding  their 
personal  appearance  on  the  morrow.  AtMliicli 
time,  Mr.  iioUis,  sir  John  Elliot,  Mr.  Coriioo, 
Mr.  Valentine,  appearing,  and  refusing  to  aL- 
swer  out  of  parliament  wbat  was  said  aud  done 
in  parliament,  w^re  committed  close  prisoners 
to  the  Tower  ;  and  Warrants  were  given  (the 
parliament  being  still  in  being)  for  the  sealing 
up  q{  the  studies  of  Mr.  Hollis,  Mr.  Seldm, 
and  sir  John  Elliot.  But  Mr.  Long  and  Mr. 
Stroud  not  then,  nor  for  some  time  after,  ap- 
pearing^ a  Proclamation  issued  forth  for  the  ap- 
prehending of  them. 

The  king  purposing  to  proceed  against  the 
members  of  the  tiouse  of  commons,  who  were 
committed  to  prison  by  him  in  the  Star  Cbaro- 
ber,  caused  certain  Questioni|  to  be  proposed 
to  the  J  udges  upon  tlie  25lh  of  April.  Where- 
upon all  the  Judges  met  at  Ser)eants>Inu  by 
command  from  his  majesty,  where  Mr.  Attor- 
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nej  proposed  certain  Questions  concerning  the 
Oltenres  of  some  of  the  parliament  men  com- 
raiited  to  the  Tower,  and  other  prisons  :  At 
which  lime,  one  question  was  pn»posed  and  re- 
solved, viz.  «  That  the  statute  of  4  H.  8,  inti- 

*  led,  *  An  Act  concerning  Kichard  Strode,*  was 

*  a  particular  qct  of  parliament,  and  extended 

*  only  to  Richard  Strode,  and  to  those  persons 
'  that  had  joined  with  him  to  prefer  a  Bill  to 

*  the  house  of  commons  concerning  Tinners : 
<  And  although  the  act  be  private,  and  extend- 
'  eth  to  them  alooe,  yet  it  was  no  more  than  all 

*  other  parliament  'men,  by  privilege  of  the 

*  JiOiJse,  ought  to  have,  vii.  Freedom  of  speech 

*  coiicerning  those  mattei-s  debated  in  parlia- 

*  ment  hy  a  parliamentary  course/ 

The  rest  of  tJie  Questions  Mr.  Attorney  was 
wislieJ  to  set  down  in  writing  against  anotherday. 

Upon  Monday  following,  all  the  Judges  met 
n<:;nin,  and  then  Mr.  Attoni^  proposed  these 
Questions : 

1.  Whether  if  any  Subject  hath  received  pro- 
bable information  of  any  Treason  or  treacherous 
attempt  or  intention  against  the  king  or  state, 
I/: at  Subject  ought  not  to  make  Mbown  to  the 
kii-i;,  or  his  majesty*s  commissioneVs,  when 
ir.creunto  he  shall  be  required,  what  informa- 
tion he  hath  received,  and  the  grounds  thereof; 
to  the  end  the  king  being  trcily  inlorraed,  may 
prevent  thtf  danger  ?  And  if  the  said  subject  in 
r>uch  rase  shall  retuse  to  be  examined,  or  to  an- 
swer the  questions  which  shall  be  demanded  of 
him  for  further  inquiry  and  discovery  of  the 
truth,  wheiher  it  be  not  a  high  contempt  in  him, 
punibhable  in  the  Star  Chamber,  as  an  ofifence 
:ig:imjjt  the  general  justice  and  government  of 
lije  kingdom  ? 

Sol.  The  resolution  and  answw  of  all  the 
Justices,  That  it  is  an  olfenor  punishable  as 
ntoresfiid,  so  that  this  do  not  ccHirern  himself, 
tut  another,  nor  draw  him  to  danger  of  treason 
or  contempt  by  his  answer. 

12.  Whether  it  be  a  good  answer  or  excuse, 
1)01!  g  tl-.us  interrogated,  and  refusing  to  answer, 
to  s-ay.  That  he  was  n  parliament  man  when  he 
received  the  information,  and  that  he  spake 
thereof  in  the  parliament  bouse:  and  therefore 
ihe  parliament  being  now  ended,  he  refused  to 
answer  to  any  such  questions  but  in  the  parlia- 
ment house,  atid  not  in  any  other  place  ? 

Sot.  'Vo  this  the  Judges,  by  advice  privately 
to  Mr.  Attorney,  'gave  this  Answer,  That  this 
excuse  being  in  nature  of  a  plea,  and  an  error 
hi  judgment,  was  not  puni&iiuble,  until  he  were' 
over-ruled  in  an  orderly  manner  to  make  ano- 
ther answer;  and  whether  the  p^rty  vvere 
brought  in  ore  tenus,  or  by  information,* for ]his 
flea  he  was  not  to  be  puni•^hed. ' 

3.  Whether  a  parliament  man,  committing 
an  oflTence  against  the  king  or  council  not  in  a 
parliament  way,  might,  after  the  parliament 
ended,  be  punislicd  or  not? 

Soi,  All  the  Judges,  una  voce,  answered,  he 
might,  if  be  be  not  punished  for  it  in  parliament ; 
for  the  parliament  shall  not  give  privilege  to  any 

*  contra  roorem  parliamentarium,'  to  exceed  the 
'Miunds  and  limits  of  his  place  and  duty.    And 


all  agreed,  Tbtt  regularly  be  cannot  be  com- 
pelled out  of  parliament  to  answer  things  done 
m  parliament- in  a  parliamentary  couVse  •  but 
it  is  otherwise  where  things  are  doue  exorbi- 
(&i>tly,  for  those  are  not  the  acts  of  a  codirt. 

4.  Whether  if  one  parliament  man  alone  shall 
resolve,  or  tVvo  or  three  shall  covertly  conspire 
to  raise  false  slanders  and  rumours  against  the 
lords  of  the  council  and  judges,  ii^t  with  intent 
to  question  them  in  a  legal  course,  or  in  a  par- 
liamentary way,  but  to  blast  them,  and  to  bring 
them  to  hatred  of  the  people,  and  the  govern- 
ment in  contempt,  be  punishable  in  the  Star 
Chamber  after  the  parliament  is  ended  ? 

SoL  The  Judges  resolve,  That  the  same  was 
punishable  out  of  parliament,  as  an  offence  ex- 
orbitant committed  in  |>arliament,  beyond  the 
oiiice,  and  besides  the  duty  of  a  parliament  man. 

There  was  another  question  put  by  Mr.  At- 
torney, viz. 

VV  tether  if  a  man  in  parliament,  by  way  of 
digression,  and  not  upon  any  oceasion  arising 
concerning  the  same  in  parliament,  shall  say, 
Tlie  Lords  of  the  Council  and  the  Judges  had 
agreed  to  trample  upon  the  Liberty  of  the  Sub- 
ject, and  the  Privileges  of  Parliament,  he  were 
punishable  or  not  ? 

ITic  Judges  desired  to  be  spared  to  thake  any 
Answer  thereunto,  because  it  concerned  them- 
selves in  particular.* 

•  Nalson  in  his  Collections,  vol.  2.  p.  374, 
says,  There  were  several  Questions  proposed 
to  the  three  Chief- Judges  about  matters  in  Par- 
liament, to  which  they  gave  these'  answers ; 
which  bein{»  something  different  from  what  is 
nbore,  are  here  inserted  :  Qutere  1.  Whether  a 
Parliament-man,  offending  the  king  criminally 
or  contemptuously  in  the  parliament- house 
(and  not  then  punished),  may  not  be  punished 
out  of  parliament  ?  Amwer,  We  conceive,  that 
if  a  parUament-man,  exceeding  the  privilege  of 
parliament,  do  criminally  or  contemptuously 
offend  the  king  in  the  parliarhent-house  (and 
not  there  punished)  may  be  punished  out  of 
parliament. — 2.  Whether  the  king,  as'he  hath 
the  power  of  calling  and  dissolving  a  ParHa- 
ment,  have  not  also  an  absolute  power  to  cause 
it  to  be  adjourned  at  his  pleasure  ?  Ans,  We 
conceive,  that  the  king  hnth  the  power  of  com- 
manding of  adjournments  of  parliaments,  as 
well  as  of  calling,  proroguing  and  dissolving  of 
parliaments :  But  for  the  manner  U'creof,  or 
the  more  particular  ansWer  to  this,  and  the  next 
subsequent  question,  we  refer  ourselves  to  the 
precedents  of  both  houses. — 3.  Whether,  if  the 
king  do  command  an  adjournment  to  be  made, 
he  liath  not  also  power  to  command  all  further 
procerdin;»s  in  parliament  to  cease  at  that  lime? 
4.  Whether  it  be  not  a  high  contempt  in  a 
member  of  the  house,  contrary  to  the  king's 
express  commandment,  contemptuously  to  op- 
pose the  adjournment  ?  Ans.  The  king's  ex- 
press commandment  being  signified  for  an  ad* 
journment,  if  any  after  that  shall  contemptu- 
ously oppose  it,  ftirther,  or  otherwise  than  the 
privilege  of  the  house  will  •warranty  thh  we 
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The  neit  day  Mr,  Attorney^^ot  the  Judges 
another  Qa$e. 

It  is  demanded  of.  a  parliameot-moDy  being 
called  ore  tenus,  before  the  court  of  Star-Cham- 
ber,  being  charged,  that  lie  did  nut  submit  him- 
self to  examination  for  such  tilings  as  did  con- 
cern the  king  and  tlip  government  of  the  state, 
and  were  affirmed  to  be  done  by  a  third  person, 
and  not  by  himself;  if  he  confesses  his  hand  to 
that  refusal,  and  make  his  excuse,  and  plead 
because  he  had  privilege  of  parliament ; 

Whether  the  Court  will  nut  ovcr-tule  this 
Plea  as  erroneous,  and  that  he  ought  to  make 
a  further  answer  ? 

Ans,  It  is  the  justest  way  for  the  king 
and  th<rparty  not  to  proceed  ore  tenus^  becitiue 
it  being  a  point  in  law,  it  is  fit  to  hear  counsel 
before  it  be  over-ruled ;  and  upon  an  ore  tenus, 
by  the  rules  of  Star-Chamber,  counsel  ought  not 
to  be  admitted;  and  that  it  would  not  be  for 
the  honour  of  the  king,  nor  the  safety  of  the 
subject,  to  proceed  in  that  manner.  [But  the 
king  dropped  the  Proceedings  against  them  in 
the  Star-Chamber.] 

Pasch.  5  Car.  upon  an  Habeas  Carpus  of  this 
court  to  bring  the  body  of  William  Stroud, 
esq.  with  the  cause  of  his  imprisonment,  to  the 
marshal  of  the  King's-bench ;  it  was  returned 
in  this  manner : 


Conceive  to  he  a  great  contempt. — 5.  Whether, 
if  a  few  parliumcot-men  do  conspire  together, 
to  stir  up  ill  afTbCtions  in  the  people  against  the 
king,  and  the  goirernnicnt,  and  to  leave  the  par- 
liament with  such  a  loose,  and  by  words  or 
writings  put  it  in  execution,  and  this  not  pu- 
nished in  parliament,  it  be  an  offence  punisha- 
ble out  of  parliament  ?  Am.  We  conceive  this 
offence  to  be  punishable  out  of  parliament. — 
6.  Whether,  it  some  parliament-men  slmll  con- 
spire together  to  publish  papers  containing  false 
and  scaudnlous  rumour:*  against  the  lords  of 
the  Privy-Cuuncll,  or  any  one  or  more  of  them, 
not  to  the  end  to  question  them  in  a  Ic^al  or 
parhamentary  way,  but  to  bring  them  into  ha- 
tred of  the  people,  and  the  goveniinent  into 
contempt,  and  to  make  discord  between  the 
lords  and  commons ;  is  .*ot  tbi^^an  oflfence  pu- 
nishable out  of  parliament?  Ans,  We  cuuceive 
this  also  to  be  anoft^nce  punishable  out  of  par- 
liament.— 7.  If  two  or  three  or  more  of  the  par- 
liament shall  conspire  to  defame  the  king*s  go- 
vernment, and  to  deter  his  subjects  from  obey- 
ing or  assisting  the  king;  of  what  luiture  this 
offence  is?  Ans.  The  nature  and  quality  of  this 
offence!  will  be  greater  or  lesser,  as  the  circum- 
stances shall  fall  out,  upon  tlie  truth  of  the 
fact. — 8.  Can  any  privilege  of  tlie  h^se  war- 
rant a  tumultuous  proceeding  ?  Ant,  We  hum- 
bly conceive,  that  an  earnest,  though  a  disor- 
derly and  confused  proceeding  in  sucli  a  multi- 
tude, may  be  called  tumultuous,  and  yet  Uie 
privilege  of  the  house  may  warrant  it. — We  in 
^1  huml»ieoess  are  willing  to  satisfy  your  ma- 
esty*s  command,  but  until  the  particulars  of 
;he  fact  do  appear,  we  can  give  no  direct  An- 
•weif  limn  before|.    And  particularly-  as  to  the 


il 


*  That  Mr.  William  Stroud  was  committed 

*  under  my  custody  by  virtue  of  a  certain  War- 

<  rant  under  the  nands  of  twelve  the  lords  of 

<  the  privy-council  of  the  king.  Tlie  tenour  of 
'  which  Warrant  fotloweth  in  these  words : 

'  You  are  to  take  knowled<r€,  that  it  is  his 
'  niajesty*s  pleasure  and  commandment,  that 

*  you  take  into  your  custody  the  body  of  Wik 

*  liam  Stroud,  esq. ;  and  keep  him  close  prisoner 

*  till  you  shall  receive  >other  order,  either  from 
'  his  majesty,  or  this  board  :  for  so  doing,  this 
'  shall  be  your  Warrant.     Datc«l  tliis  2d  of 

*  April,  1629.'  And  the  direction  of  tlie  V^V 
rant  was,   *To   the   marshal   of  the  King's- 

*  bench,  or  his  deputy.' 

He  is  also  detained  in  prison  by  virtue  of  a 
Warrant  under  bis  majesty's  band ;  the  tenour 
of  which  Warrant  followeth  in  these  words : 

C  R. ;  '  Whereas  you  have  in  your  custody 

<  the  body  of  William  Stroud,  esq.  by  Warrant 

*  of  our  lords  of  our  privy-councdjtiy  our  spe- 
'  cial  command,  yeu  are  to  take  notice,  that 
'  this  commitment  was  for  notable  contempts  by 

<  him  committed  against  our  self  and  our  go« 
'  vemment,  nnd  for  stirring  up  sedition  against 
'  us;  for  which  you  are  to  debun  him  in  joar 
'  custody,  and  to  keep  him  dose  prisoner, 
'  until  our  pleasure  be  turther  known  ooocem- 
'  ing  his  deliverance.     Given   at  Greenwkh, 


second  Quasre,  about  the  king's  power  of  ad- 
jouniing  as  well  as  calling  ahd  dissolving  of 
Parliaments,  these  following  parlinmenury  pre- 
cedents were  given  in.  4  Aprilis,  1  Jac.  Sea, 
1.  Mr.  Speaker  pronounceth  iiis  majesty's  plea- 
sure of  adjourning  the  houie  till  tlie  lltli  of 
April  (and  it  was  so  done.) — 18  Dec.  1606. 
The  lords  by  their  messengers  signified  the 
king's  pleasure,  that  tlie  session  should  be  ad- 
journed till  the  10th  of  Feb.  following;. — Up<in 
this  Message  Mr.  Speaker  adjourned  thehou!< 
according  to  his  msyesty's  said  pleasure.— 31 
Martii  1607.  The  Speaker  dehvered  the  king's 
pleasure,  that  the  house  should  be  adjoamed 
till  Monday  the  90th  of  April  following.— 20 
Maii  1(307.  Mr.  Speaker  signified  ihe'kine's 
pleasure  about  nine  o'clock  to  adjourn  tlie 
house  till  the  27th  of  the  same  month.— And 
the  127th  of  May,  he  being  challenged  for  ad^* 
"^IVMMining  without  the  privity  of  the  house,  he 
excuseth  it,  and  saith,  as  the  house  bad  power 
t(T  adjourn  themselves,  so  tlie  king  had  a  su- 
perior power,  and  by  his  command  he  did  it.— 
SO  Martii  1610.  His  majesty's  pleasure  to  ad^ 
jouni  from  Tuesday  till  Monday  sevennight,— 
11  July.  The  king  by  commission  adjournetb 
the  lords  house.  Messengers  sent  to  the  ceo- 
moAs.  They  send  by  messengers  ot  their  own 
to  the  lords,  that  they  use  to  adjourn  t^mselves. 
The  commission  is  sent  down,  Mr.  Speaker ad« 
jouroeth  the  house  rill  the  Ist  of  Augnst.— 26 
Febr.  4  Car.  Mr.  Speaker  signifieth  his  ma- 
jesty's pleasure,  tliat  the  boose  be  presently  ad- 
journed till  Monday  next,  and  in  the  mean 
time  all  committees  and  other  procecdiogs  9o 
cease.  And  thereupon  Mr.  Speaker  in  iheiitm* 
of  the  botu»e  adjourned  the  sam^  accordiofl/* 
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'  the  nh  of  May,  1620,  in  the  5th  yeat  of  our 

*  reign.' 

The  direction  being,  'To  the  marshal  of  our 
'  bench  for  the  time  being,  ec  has  sunt  causae 
'captionis   et    detentionis  praedicti    GuHelmi 

*  Stroud.' 

And  upon  another  Habeas  Corpus  to  the 
Marshal  of  Uie  Houshold,  to  have  the  body  of 
Walter  Long,  esq.  in  court,  it  was  returned  ac- 
cording as  the  return  of  Mr.  Stroud  was. 

Mr.  Ask,  of  the  Inner-Temple,  of  counsel  for 
Mr.  Srrood  ;  and  Mr.  Mason  of  LincoInVInn, 
of  cooosel  for  Mr.  Long ;  ergued  against  the 
iosuflBciency  of  the  Return. 

Nlr.  Ask,  That  the  Return  was  insufficient. 
The  Return  consists  upon  two  Warrants,  bearing 
several  dates,  which  are  the  causes  of  the  taking 
and  detaining  of  the  prisoner.  For  the  first  war- 
rant, which  is  of  the  lords  of  the  council,  that  is 
insatiicieot :  because  no  cause  is  shewn  of  his 
commitment,  which  is  expresly  against  the  re- 
solution of  the  parliament,  and  their  Petition  of 
Right,  ii|  the  time  of  this  king,  which  now  is, 
to  which  he  had  likewise  given  his  assent ;  so 
his  uking  by  virtue  of  the  said  warrant  is 
wnmgfuL  And  for  the  second  warraut,  it  is 
insufficient  also,  and  that  notwithstanding,  il  be 
the  king's  own  ;  for  the  king  himself  cannot  im- 
prison any  man,  as  our  books  are,  tu  wit,  16  H. 
6,F.  Monstrance  defaits.  1  H.  7,  4.  Husscy  re- 
|>orts  it  to  be  the  opinion  of  Markhaui,  in  the 
time  of  £dw.  4,  and  Fortescue  fin  his  book, 
'  De  hiudibuB  Lq^m  Anglie,'  c.  18.  And  the 
reason  given,  b,  because  no  action  of  false  im- 
prisonment lies  against  the  king,  if  the  impri- 
sonment be  wrongful ;  and  the  king  cannot  be  a 
wrong  doer.  The  statute  of  Magna  Cbarta 
is,  That  no  freeman  im  imprisoned  but  by  the 
law  of  the  land.  And  it  appears  by  these 
books,  that  it  is  against  the  law  of  the  land  that 
the  king  shoo  Id  imprison  any  one. 

S.  Admit  that  this  be  onlv  a  signification 
and  notification  given  by  the  king  himself,  of 
the  commitment*  of  the  prisoner ;  yet  it  seems 
that  that  signification  is  of  no  force,  1.  Because 
the  words  are  general  and  uncertain — *  for  no- 

*  table  contempts/ — There  are  in  ihe  law  many 
contempts  of  several  natures ;  there  are  con- 
tempts against  the  Common  liiw,  against  the 
Statute  £aw  ;  contempts  in  words,  gestures,  or 
actions.  And  it  appears  not  to  the  court  of 
what  nature  these  contempts  were. — *  Notable' 
— Every  confempt  which  is  made  to  the  king  is 
notable. — '  Against  our  government' — Con- 
tempt which  is  committed  in  the  Court  of 
Record  or  Chancery,  is  a  contempt  against  the 
government  of  the  king,  to  wit,  because  they 
disobej  tlie  king  when  he  commands  them  by 
his  wnis.  Coke  8,  60,  a.  Beecher's  Case.  The 
last  words  of  the  Return  are, — *  For  stirring  up 
'  of  sedition  against  us' — which  words  likewise 
are  indefinite  and  general.  I  find  not  the  word 
'Sedition'  in  our  books,  hut  taken  adjectivcly, 
es  seditious  books,  seditious  news,  &c.  In  the 
Statute  of  the  1st  and  ^d  Phil,  and  Mary,  cap. 
S,  the  words  are,  'If  any  person  shall  be  con- 
'  victed,  &c.  for  speaking,  &c.  any  false,  bcdi- 
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'  tiotts,  or  slanderous  news,  saying  of  tales  of 
'  the  queen,  &c.  he  shall  lose  liis  ears,  or  pay 
'  100/.*  There  the  penally  im))0sed  upon  such 
sedition  is  but  a  fine.  Coke  4.  Lord  Cromwers 
Case,  p.  13,  where  sedition  is  defined  to  be 
seorxum  ilio^  when  a  man  takes  a  course  fifhis 
own.  And  there  it  is  saic^  (hat  the  words 
— *  maintain  sedition  against  the  qnren^s 
'  proceedings' — shall  be  expounded  according 
to  the  coherence'  of  all  the  words,  and  the  in- 
tent of  the  parties.  So  that  it  is  phiin,  that 
there  is  a  sedition  that  is  only  fineahle,  and 
which  is  no  cause  of  imprisonment  t\ith- 
out  bail :  And  what  the  sedition  is  that  is  here 
intended,  cannot  be  gathered  out  of  the  words, 
theyare  so  general. — *  Against  ns' — those  w  ords 
are  redundant,  for  every  aediiion  is  agaiiist  the 
king. 

Upon  the  generality  and  ijiccrtuinry  oi  nil 
the  words  in  the  Return,  he  put  these  Casos ; 
18  E.  3.     A  man  was  indicted,  *  quia  furatus 

*  est  equum,*  and  doth  not  sny^felonice,  luid 
therefore  ill.  29  Ass.  45.  A  man  was  indicted 
that  he  was  *  communis  latro,*  and  tlie  indict- 
ment held  vicious,  because  too  general.  So 
here  the  offences  are  returned  generally.  But 
there  ought  to  be  something  individual,  Coke 
5,  57.  Specot's  case,  '  t|uia  schismaticus  inve- 
'  teratus,'  is  no  good  cause  for  the  bishop  to  re- 
fuse a  clerk,  for  it  is  too  general,  and  there  are 
schisms  of  divers  kinds.  38  £•  3, 3.  Because  the 
clerk  is  criminotus,  it  is  no  Epod  cause  for  the 
bisbof)  to  refuse  him.  8  ana  9  Eliz.  Dy.  254. 
The  bishop  of  N.  iTefuseth  one,  because  he  was 
ahamiter  of  taveiUs,  &c.  for  which,  and  divers 
other  crimes,  he  was  unfit ;  held  that  the  last 
words  are  too  general  and  incertain.  40  £.  3,  6. 
In  the  tender  of  a  marriage,  and  refusal  of  |]ia 
heir,  he  ought  to  alledge  a  certain  cause  of  re- 
fusal, whereupon  issue  may  be  taken.  Coke  8, 
68.  Trollop's  case,  to  say,  That  the  plaintiff  is 
excommunicated  for  divers  contumacies,  ^all 
not  disable  him,  without  shewing  some  cause  in 
special  of  the  excommunication,  upon  which  the 
court  may  judge  whether  it  were  just  or  no  :  6.0 
here.  And  he  concluded  with  a  Case  that  was 
resolved,  Hill.  S3  Kliz.  Peak  and  Paul  the  de- 
fendants said  of  the  plaintiff.  Thou  art  a  muti- 
nous and  seditious  man,  and  maintainest  sedi- 
tion against  the  queen ;  and  the  words  adjudged 
not  actionable. 

Mr.  Mason  (afterwards  recorder  of  London) 
moved  also,  (hat  the  Return  wars  insuflicient. 
For  the  first  Warrant,  That  he  was  committed 
by  command  of  the  king,  signified  by  the  privy- 
council,  I  will  not  argue  that,  because  it  was 
chiimed  as  an  ancient  right  pertaining  to  the 
subject  in  the  Petition  of  Right,  whereto  the 
king  himself  hath  given  his  consent.    For  the 

second  Warrant,  the  Return  is, '  for  stirr- 

'  ing  up  sedition  against  us  and  our  govcni- 

*  ment.'  Sedition  is  not  any  determined  of- 
fence within  our  law  ;  our  law  gives  definitions 
or  descriptions  of  other  ofiences,  to  wit,  of 
treason,  murder,  felony,  &c.  but  there  is  no 
crime  in  our  law  called  Sedition,  It  is  defined 
by  a  civilian  to  be  '  Seditio/  or  '  Secessiu,  cum 
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*  pars  reipoblicae  contra  partem  insanEit;'  so 

that  8e.lition  is  nothing  but  division,    firacton 

and  Olanvile  have  the  word  Seditio  generally. 

Before  the  statute  of  S5  £.  3,  cap.  2,  it  was 

not  clear  enough  what  thing  was  Treason,  what 

not;  bj  which  statute  it  is  declared  what  shall 

be  called  Treason,  and  tliat  the  Judges  shall 

not  dedare  any  thing  to  be  Treason,  that  is 

not  contained  within  the  said  statute,  but  it 

shall  be  declared  only  by  parliament.     And 

that  statute  speaks  not  of  sedition,  nor  thp  sta- 
tute of  1  H.  4,  c.  10,  which  makes  sume  thinj^s 

treason,  which  are  not  contained  with  the  said 

statute  of  S5  £.  S.    The  statute  of  1  £.  6,  c. 

12,  takes  away  all  intervenient  statutes,  which 

declared  new  treasons ;  and  the  said  act  de- 
clares other  things  to  be  treason,  but  mentions 

not  sedition.     S^itioo  is  the  quality  of  an  of* 

fence,  and  is  oftentimes  taken  adverbially,  or 
^  adjectirely.  To  raise  tumults  or  trespasses  is 
'  sedition,  Trin.  21  £.  3,  rot.  23,  B.  R.  Garbart's 

case ;  a  man  was  indicted,  because  in  the  higb- 
.  street  he  took  J.  S.  there  being  in  hostile  man- 
ner, and  usurped  over  him  royal  power,  which 

18  manifest  sedition ;  'and  tbere  it  was  but  an 

indictment  of  trespass.  Mich.  20  £.  1,  rot.  27. 

One  that  was  surveyor  of  the  wood-work  for 

tl.e  king,  was  indicted  for  stealing  of  timber, 

s  nd  detaining  wages  (ridding  carpenters  wages)' 

by  one  that  was  but  a  boy;  and  this  b  there 


termed  sedition,  and  yet  it  was  but  a  petty  fe- 
lony. Mich.  42  £.  3,  rot.  65.  B.   ~ 


It  a  petty  te- 
R.  |i.  rop€ 
was  appealed  by  the  wife  of  J.  S.  because  ne 
feloniously  and  seditiously  murtlered  J.  S.  and 
*  seditiou&ly'  was  there  put  in,  because  it  was 
done  privily.'  By  which  cases  it  appears,  that  Se- 
dition is  not  taken  as  a  8ubstanti?e,  so  tliat  it  may 
be  applied  to  treason,  trespass,  or otiier  offences. 
By  the  statute  of  2  H.  4,  c.  15,  there  is  a  pu- 
nishnaent  inflicted  for  the  raising  of  seditious 
doctrine,  and  yet  no  punishment  could  have 
been  inflicted  for  it  until  the  said  statute ;  and 
yet  It  was  seditious,  as  well  before  the  said  sU- 
tute  as  after.  And  this  appears  also  by  the 
statute  of  1st  and  2d  of  Philip  and  Mary,  c.  3, 
which  hath  been  cited.  The  statute  13  £liz. 
c.  2.  recites^  that  divers  seditious  and  evil-dis- 
posed persons,  &c.  obt^ned  bulls  of  reconcili- 
ation from  the  pope,  which  offence  was  made 
treason  by  the  said  statute,  (for  it  was  not  be- 
fore, and  yet  there  was  sedition)  and  by  the 
said  statute,  the  aiders  and  abettors  are  but  in 
the  case  of  Premunire.  By  the  statute  of  13 
£liz.  c.  1,  for  the  avoiding  of  contentious  and 
'Seditions  titles  to  the  crown,  it  is  enacted  by 
the  said  statute.  That  he  that  shall  declare  the 
successor  of  the  king,  shall  forfeit  the  moietv 
of  his  goods,  &c.  so  that  the  said  offence,  ajf- 
though  it  be  seditious,  is  not  treason  by  the 
common  law,  nor  is  it  made  treuson  by  the 
statute' of  25  £.  3,  nor  by  the  statute  of  13 
Eliz.  By  the  statute  of  23  £liz.  c.  2,  he 
that  speaks  seditious  or  slanderous  news  of 
th6  oueen  shall  lose  his  ears,  or  pay  200/. 
and  the  second  offence  is  made  felony.  The 
statute  of  35.  £li2.  c.  1.  is  against  seditious 
sectaries,  which  absent  themselves  from  the 


church ;  they  are  to  be  punished  102.  by  the 
month.  Out  of  all  which  statutes  it  may  bs 
collected,  that  the  word  *  sedition'  is  taken  va- 
riously, according  to  the  subject  in  hand.  And 
Coke  4,  IS.  Lo^  Cromwers  case,  *  seditious' 
is  referred  to  tioctrine.  There  are  offences 
more  high  in  their  nature  than  sedition,  which 
were  not  treason,  unless  so  declared  by  act  of 
parliament.  £very  rebellious  act  is  sedition, 
yet  if  such  acts  be  not  within  the  statute  of  25 
£.  S,  they  are  not  treason.  17  &.  2, .  c.  8,  in- 
surrection of  villeins  and  others  is  inade  trea* 
son ;  which  proves,  that  before  this  mcx  it  wu 
not  treason.  And  this  act  of  17  R.  2,  is  re« 
pealed  by  the  statute  of  1  H.  4.  By  the  sta- 
tute of  3  and  4  £.  6,  c.  5,  to  assemble  people 
tn  alter  the  laws,  is  made  treason,  if  they  con- 
tinue together  an  hour  after  proclamation  made. 
This  assembly'  of  people  was  sedition  at  the 
cohimon  low;  and  the  very  assembly,  if  i\\tj 
after  dissolve  upon  nroclamation  made,  is  &6t 
treason  by  the  saia  statute.  By  the  statnta 
of  14  £liz.  c.  1.  it  is  made  felony,  maliciously 
and  rebelliously  xa  hold  from  the  queen  any 
castles,  &c.  but  because  this  relates  not  to 
the  statute  of  25  £.  3,  it  is  not  treason.  9.  U 
seems'clearly,  that  this  case  is  within  the  Peti- 
tion of  Right,  in  which  Magna  Charta,  and  the 
statutes  of  25  and  28  £.  3,  are  recited.  The 
grievance  there  was,  that  divers  have  been  im- 
prisoned without  any  cause  shewed,  to  which 
they.migbt  make  answer  according  to  the  lav. 
And  upon  tliis  return,  nothing  appears  to  be 
objected  to  which  he  might  answer.  It  a> 
pears  not  what  that  act,  which  is  called  Sedi- 
tion, was.  This  is  the  very  grief  intended  ta 
be  remedied  by  this  statute ;  to  this  be  cannot 
answer  accordmg  to  law*  It  appears  not  whfr> 
ther  this  were  a  seditious  act,  trespass,  or 
slander,  or  what  it  was  at  all.  Jhe  words  are, 
'Sedition  against  the  king;'  this  hclfM  not, 
for  every  OTOUce  is  against  the  king,  against  his 
crown  and  dignity;  that  wiiich  distorbs  the 
commonwealth  is  agiainst  the  king;  seditions 
doctrine  is  sedition  against  the  ki^  as  is  be- 
foresaid.  In  28  H.  6,  v'uU proitnU.  fol.  19.  the 
lords  and  commons  desire  the  king,  that  Wil- 
liam de  la  Pool  may  be  committed  for  di?crs 
treasons,  and  sundry  other  heinous  crimes; 
and  the  petition  held  not  good,  because  too  ge- 
neral :  whereupon  they  exhibit  particular  Arti« 
cles  Bgainss  him. — And  therefore  upon  the 
whole  matter,  prajred,  that  Mr.  Long  might  be 
discharged  from  his  imprisonment. 

On  another  day,  Berkley  and  Davenport, 
the  king*s  Serjeants,  argued  for  the  kin^  that 
this  Return  was  sufficient  in  law  to  detain  them 
in  prison. 

Berkley  began,  and  said.  That  the  case  is 
new,  and  of  great  weight  and  cooseqoence; 
and  ^et,  under  favour,  the  prerogative  of 
the  king,  and  the  liberty  of  the  subject,  art 
not  mainly  touched  therein ;  for  the  case  boot 
so  general  as  it  hath  been  made,  but  particular 
upon  this  particular  return.  The  Liberty  of 
the  Subject  b  a  tender  pomt,  the  ri^t  whereof 
is  great,  jUst,  and  inviolable.    The  FrerogsUv9 
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of  the  Kin|is  an  high  point,  to  which  every 
subject  ought  to  submit.  I' intend  not  to  make 
any  riiscotxrse  of  the,  one  or  the  other,  I  will 
only  rei&ember  what  the  king  bath  determined 
upon  them  both,  in  bis  speech  which  he  made 
upon  the  Petition  of  Right ;  to  wit,  that  the 
people's  Liberties  strengthen  the  king's  Prero- 
gattve,  and  that  the  king's  Prero^iive  is  to 
defend  the  people's  Liberties.  This  may  settle 
the  hearts  or  the  people  concerning  their  liberty. 
The  way  which  I  intend  to  treat  in  nay  argu- 
ment, is,  to  answer  the  Objections  and' Reasons 
which  bare  been  made,  and  to  give  some  Rea- 
sons, whereby  this  return  shall  be  safficient. 

The  Objections  which  have  been  made  are 
reducible  to  four  heads:  1.  By  what  the 
prisoner  here  shall  be  said  to.  be  committed 
and  detamed.  8.  That  this  conunicment  is 
against  d»  Petition  of  Right.  3.  That  the 
cause  which  is  here  returned  is  general  and  in- 
oertaia.  4.  That  the  offences  mentioned  in 
tiie  Return  are  but  fineable;  and  tlierefore, 
notwithstanding  tbem,  the  party  is  baihible. 

For  the  first,  it  hath  been  objected,  That  the 
commitment  here  was  by  the  lords  of  the  privy- 
conndl,  and  the  signification  of  this  cause  is 
hy  the  king  bimself.  But  I  say,  that  there  is 
a  further  matter  m  the  return  ;  for  the  lords 
of  the  ooimcil  do  it  by  the  command  of  the 
king^and  tliey  only  pursue  this  command.  I 
will  npt  dispute  whether  the  Lords  of  the 
Cooncil  have  power  to  commit  an  offender  or 
no,  It  is  common  in  experience,  3.0  U.  6,  28. 
Poigne's  Case  is  express  in  it.  And  in  the 
Petitioi^  of  night  it  is  admitted,  that  they  may 
commit  And  this  is  not  alledged  there  for 
a  grievanoe^  but  the  grievance  thei%  was,  be- 
caose  the  particular  cbaree  of  commitment  was 
not  shewed.  Some  .books  have  been  objected 
to  prove,  that  the  king,  thoueh  in  person, 
cannot ooflgfnit  any  person;  16  H.  6,  F.  Mon- 
itraoee  de  faits  188.'  But  the  authority  of  that 
book  vamshetfa,  if  the  case  be  put  at  large,- 
wfakh  was  in  trespass  for  cutting  of  trees. 
The  defendant  said,  That  the  place  where,  &c. 
is  parcel  of  the  manor  of  D.  whereof  the  king 
is  seized  in  fee,  and  the  king  commands  us  to 
cut.  And  the  opinion  of  the  court  was,  that 
this  b  no  plea,  without  shewing  a  specialty  of 
the  command  of  the  king.  And  there  the 
whole  court  says,  Tbatif  tlw  king  command  me 
to  arrest  a  man,  whereby  I  arrest  him,  he  shall 
have  trespass  or  imprisonment  against  me, 
aithouc^  It  be  done  in  the  presence  of  the  kine. 
That  the  following  words  are  to  be  understood, 
that  the  principal  case  was  of  one  command  of 
the  king  by  word,  and  then  such  command  by 
word  to  arrest  a  man  is  void.  And  1  H.  7,  4. 
was  olnected;  Hussey  says,  that  Mark  ham 
said  to  kin^  Edw.  4,  that  he  cannot  arrest  a 
man  foreospicion  Of  treason  or  felony,  because 
if  he  do  wrong,  the  party  cannot  have  his  action. 
*  To  tlus  I  say,  That  the  book  there  is  to  be 
understood  of  a  wrongful  arrest,  for  there  it  is 
spoken  of  an  action  of  false  imprisonment ;  and 
a  wrongfbl  arrest  cannot  be  made  by  the  king. 

4.  ItttAodt  not  with  the  dignity  of  the  king 


to  arrest  any  mnn.  Coke,  4.  73.  The  king 
makes  a  lease  for  years,  rendering  rent,  .yvith 
condition  of  re-entry  for  non-payment ;  he 
shall  take  advantage  of  the  condition  wiihouC 
any  demand ;  and  the  reason  there  given,  is, 
that  a  decorum  and  conveniency  might  be  ob* 
served.  So  it  is  not  befitting  for  the  king  in 
person* to  ari-est  any  man,  but  the  king  may 
command  another  to  do  it.  Bracton;^  lib.  3. 
*  De  acquirendo  rerum  dominio,'  fol.  55.  toys. 
That  the  crown  of  the  king  is  to  do  justice  and 
judgment,  and /acerepac€m,  witliout  which  the 
crown  itself  cannot  isubsist.  Several  construe* 
tions  are  to  be  made  upon  those  several  words; 
and  the  last  words  '  facere  pacem'  imply,  that 
the  king  hath  a  coercive  power.  Biitton  f.  1.  ' 
amongst  the  Errata.  The  king  said,  Because 
we  are  notsafficient  in  person  to  do  every  thing, 
we  divide  tlie  charge  into  many  parts.  Wo 
are  the  people's  jnsuce,  and  a  justice  implies 
one  that  hath  power  to  do  jostice  in  every  kind,  . 
to  wit,  by  imprisonment,  or  otherwise,  20  H.  7, 
7  Coke  11, 85.  it  is  said,  That  the  king  u  tb« 
Chief-Justice.  And  Lambert,  iti  his  Justice  of 
Peace,  fol.  3.  says.  That  in  ancient  historic^ , 
the  Chief-Justice  of  England  is  called  *  Capi- 
talis  Justidarius  et  Prima  Jusiicia,'  after  toe 
king  in  England.  So  that  the  kin^  hath  the 
same  power  bfjustice,  as  he  chief-justice  had. 
This  imprisonment  here,  which  is  before  con* 
viction  for  any  offence,  is  not  used  toward  the 
subject  as  imprisonment  for  any  fault,  but  i« 
ratner  an  arrest  or  restraint  to  avoid  farther  in- 
conveniences, 14  H.  7,8.  A  justice  of  peace 
may  arttst  men  riotously  assembled,  for  pre- 
vention of  further  mischief.  And  the  ^ook 
also  says,  That  he  may  leave  his  servants  there 
to^arrest  men,  for  safeeuard  of  the  peace.  It 
is  a  case  well  known,  that  if  a  house  be  set  on 
fire,  every  man  may  pull  down  the  next  house, 
for  prevention  of'^a  greater  mischief;  so  if 
seems  concerning  the  incendiaries  of  state, 
they  ought  to  be  restrained  and  supprest,  lest 
others  should  be  stirred  up  by  tbem  to  the  sam^ 
combustion,  22.  Ass.  56.  and  22  £.  4, 45.  in 
false  imprisonment  the  defendant  justifies,  be* 
cause  the  plaintiff  was  mad  and  out  of  his  wits, 
and  that  ne  had  done  some  harm,  and  that  he 
had  bound  and  beat  him  to  avoid  further 
harm,  which  might  have  happened  by  his  mad- 
ness ;  and  the  justification  was  held  good.  So 
is  it  in  matter  of  government ;  to  avoid  commo* 
tions,  the  king  ought  to  use  his  coercive  power 
againstthosethat  are  enraged.  The  obiectioqt 
was,  that  this  course  was  against  the  Petition 
of  Right.  But  I  answer,  Thatthb  case  is  out  of 
the  words  of  that' Petition ;  the  words  of  the 
Petition  were  **  Whereas  by  the  statute  called 
the  Great  Charter,  and  by  tile  statute  of  28  E.  3, 
no  freeman  may  be  taken  or  imprisoned  >— yet 
against  the  tenour  of  the  said  statut^  &c 
divers  of  yoor  subjects  have  of  late  been  impri- 
soned, withoilt  any  cause  shewed ;  and  when 
for  their  deliverance,  5ec.  they  were  brought 
before  the  justices  by  writt  of  Habeas  Corpo^ 
there  to  under(so  and  receive  as  the  court  should 
order^  and  their  k^en  commanded  to  ccrtif/ 
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the  cause  of  their  detainer,  and  no  cause  was 
certified,  but  that  they  were  detained  by  your 
majesty's  special  command,  signified  by  the 
lords  of  your  council  ;  and  yet  were  returned 
back  to  several  prisons,  without  being  charged 
with  any  thing  to  whrchthey  might  make  answer 
according  to  law."  These  last  words  are  ob- 
servable, *  without  being  charged  with  any  thing 
*  to  which  they  might  make  answer ;'  these  words 
do  not  refer  to  the  return  of  the  Habeas  Cor- 
pus r  for  the  cause  returned*  therein  catinot  be 
traversed,  9  II.  6,  54.  but  the  court  took  it  as 
true.  'But  the  setting  forth  of  the  cause,  and  the 
answer  to  the  same  cause,  is  to  be  upon  other 
proceedings,  to  wit,  upon  the  indictment  for  the 
, offence,  or  otherwise.  And  there  is  a  great 
diffefence  between  the  return  of  a  writ  to 
wliich  a  man  may  answer,  and  the  return  of 
an  Habeas  Corpus,  10  E.  4,  and  3  H.  7,  11. 
are,  that  if  the  sheriff  return  RescouB,  all  cer- 
tainties of  every  circumstance  ought  to  be 
shewed  ;  because  it  is  fitting,  that  a  tiling  cer- 
tain be  brought  into  judgment.  And  upon 
shewing  of  the  grievance,  as  above,  the  petition 
is,  that  no  freeman,  in  any  such  manner  as  be- 
fore is  mentioned  be  imprisoned  or  detained ; 
such,  and  it  hath  relation  to^uchipiprisonment, 
which  is  mentioned  in  tlie  premises.  And  impri- 
sonment mentioned  in  tite  premises  of  the  peti- 
tion, is,  where  no  cause  at  all  was  mentioned ; 
then  where  any  cause  is  shewed,  is  out  of  the 
petition,  and  tliat  such  is  the  word  'relative, 
appears  by  Coke  11.  62.  where  many  cases  are 
put  to  the  same  purpose,  whi(;h  see. 

The  thin!  Objection  was,  That  the  Return 
was  general  and  uncertain.  The  counsel  on 
the  other  side  had  divided  the  words  of  the  re- 
turn, but  that  is  to  offer  violence  thereto;  fur 
an  exposiition  shall  not  be  made  by  fractions, 
btit  upon  the  whole  matter.  For  the  first 
words, — *  notable  contempts'— it  hath  been 
said,  that  the  addition  of  the  word  notable  is 
but  to  make  a  (lourish  :  But  I  say,  That  notable 
is  not  the  emphasis  of  the  return,  but  it  only 
cxprcsseth  the  nature  of  the  offence ;  and  yet 

•  notable*  is  a  word  observable  by  itself  in  ihe 
law,  and  implies,  that  the  thing  is  known  and 
noted.  By  97  C.  1,  sheriffs  shall  be  punished, 
that  let  notorious  offenders  to  bail ;  and  by  the 
statute  of  4  H.  4,  cap.  3.  a  notoriotti  of  com- 
mon chief  bhall  uot  make  his  pDrgation  :  and  26 
£.  3,  71.  in  a  trespass  for  false  imprisonment, 
the  defendant  said.  That  the  plaintiff  came 
into  the  town  of  Huntington,  and  because  he 
was  seen  in  the  company  of  R.  deThorby,  who 
was  a  notorious  thief,  he,  as  bailiff  of  Hunting- 
ton, took  him  upon  suspicion.  I  confess,  that 
^-*  for  contempts* —  is  general,  yea,  it  is  genus 
ffeneraliiumum,  and    within   the   Petition    of 

Right ;  but  the  words  at'e, *  against  our- 

<  self.'  It  hath  been  said,  that  this  might  be 
by  irreverent  words  or  gestures. *  And  our 

*  Government' it  hath  been  said,  that  this 

might  be  by  contempt  to  the  king*s  writ,  or  by 
R^traxii,  as  Beechei's  case  is.  To  this  I  an- 
swer, that  those  words  which  are  spokeri  to  one 
purpose,  ought  not  to  be  wrested  to  another; 


and  this  is  against  the  common  meaning  of  the 
words.  Coke  4.  Thou  art  a  murderer,  the  de- 
fendant shall  not  afterwards  explain  it  to  be  a 
murderer  of  hares,  for  the  highest  murder  is  in- 
tended. So  here,  the  highest  govcriunent  is 
intended. 

4.  It  hath  been  objected  tliat  '  for  stir- 
*  ring  up  of  sedition  against  us' may  per- 
haps be  but  an  offence  fineable:  but  those 
Yfords  joined  with  the  former  words,  shew  this 
to  be  an  offence  of  the  hiehest  nature;  sedition 
is  a  special  contempt.  And  although  sedition 
in  itself  may  be  but  a  general  offence,  yet  here 

it  is, '  sedition  against  us  and  our  govera- 

'  ment' which  makes  it  particular.    It  hath 

been  confessed  b)r  one,  that  argued  on  the  other 
side,  that  there  is  a  general  in  a  particular. 
Coke  4.  p.  75.  Holland's  case,  there  is  the  most 
general,  and  there  is  a  general  in  particular,  as 
t  he  state  ecclesiastical .  Thirdly,  There  is  more 
particular,  as  the  colleges,  deans,  and  chapters. 
This  being  in  a  case  of  return  upon  Habeas 
Corpus,  no  precise  certainty  is  required.  la 
an  indictment,  a  certainty  of  all  circumstances 
is  requisite ;  in  pleading,  a  certainty  is  reouired; 
in  counts,  a  more  precise  certainty  ;  in  bars,  a 
certainty  to  a  common  intent  is  enough.  There 
is  not  such  precise  certainty  required  here  as  in 
indictment  or  count,  because  the  party  ought 
to  answer  unto  them ;  nor  so  much  certainty 
required  in  this  as  in  a  bar.  And  the  return  is 
not  incertain ;  for,  as  it  is  said  in  Plowden  20f . 
and  193.  a  thing  is  incertain,  where  it  may  be 
taken  indifferently  one  way-  or  tlie  other.  Bot 
where  the  intendment  the  one  way  exceeds  the 
intendment  the  other  way,  it  is  not  uncertain, 

as  it  is  here»    The  words  are, ^  for  notable 

'  contempts  against  us  and  our  Government, 

.'  and  for  stirring  up  of  sedition  t^ainstf  us.' 

Here  is  a  certainty  of  intendment  x>ne  way. 
There  are  many  writs  which  are  more  uncertain 
than  this  return  here  is,  and  yet  good.  The 
Writ  concerning  the  taking  of  an  Apostate  is 
general, '  quod  spreto  habitu  ordinis ;'  and  yet 
there  are  more  sorts  of  apostacies.  In  the  writ 
concerning  the  amoving  of  a  leper,  the  words 
are  general,  and  yet  it  appears  by  F.  N.  B.  that 
there  are  two  kinds  of  lepers,  one  oolward,  and 
the  other  invinrd ;  and  for  the  latter,  tlie  writ 
concerning  amoving  a  leper.  So  the  writs  con- 
cerniog  the  burning  of  an  heretic,  and  con- 
cerning the  burning  of  an  ideot,  are  general; 
and  yet  there  are  sundry  kinds  of  heretics  and 
idcots  also.  But  it  bath  been  objected,  that 
Sedition  is  not  a  law-term,  nor  known  in  the 
law,  of  which  tlie  judges  can  take  no  notice; 
but  the  words  to  express  offences  of  this  nature, 
are  murder,  treason,  felony,  &c.  anU  iliat  oo  in- 
dictment of  sedition  generally  was  ever  seen. 
lo  this  1  answer,  perhaps  it  is  true,  that  no  in- 
dictment was  ever  seen  made,  because  the  foim 
of  an  indictment  is  precise ;  words  of  art  are 
required  therein,  as  appears  in  Dyer  69,  iOh 
Coke  4.  p.  39.  Vaux's  case ;  ^et  in  5  £.  ^i 
Dyer  69.  it  is  said,  that  Juralus  wnpytesfelonici 
cepit,  although  the  contrary  hath  been  objected. 
In  a  return,  words  by  periphrasis  are  sufficient. 
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The  n'UTant  of  a  justice  of  peace  to  apprehend 
J.  S.  because  of  prepense  malice^  inlarfecii  J* 
D.  is  good  enough,  although  there  wants  the 
word  murdravit.  In  5  R.  2.  F.  Trial  54. 
Belknap  says,  Tliat  a  miscreant  shall  forfeit  his 
land.  Out  of  which  it  may  be  gathered,  tiiat  a 
mao  may  be  indicated  for  miscreancy.  And  it 
seems  liKewise,  that  an  indictment  of  sedition 
msy  be  good,  for  in  some  cases  it  is  treason. 
1  a6;ree,  Feake's  case,  which  hath  been  objected, 
that  fur  these  words  *  seditious  fellow'  no  action 
lies,  and  so  is  Coke  4. 19.  because  tliose  words 
do  not  import  an  act  to  be  done,  but  only  an 
inclination  to  do  it;  bat  if  a  niau  sHy  such 
words  of  anotlicr,  which  import  that  he  hath 
made  seditioa,  cbey  are  actionable,  as  it  was 
resolved  in  Phillips's  and  Badby's  case,  24  Eliz. 
Coke  4.  19.  '  Thou  hast  made  a  seditious  Ser* 
'  mou,  and  moTed  the  people  to  sedition  this 
'  day,'  adjudged  actionable.  So  in  the  lord 
Cromwers,  Coke  4.  13,  13.. the  actioa  would 
have  lain  for  those  woids,  '  You  like  of  those 
'  that  maintain  sedition  against  the  queen's  pro- 
'  ceedings,'  if  there  had  not  been  another  mat* 
ter  ill  the  case.  I  agree,  the  case  of  21  £.  3. 
hir  John  Garbyol's  case,  and  42  £.  3,  for  in 
Ujose  cases,  sedition  was  only  taken  adjective- 
1)',  and  shews  an  inclination  only  to  do  a  sedi- 
tious act ;  and  in  such  sense,  sedition  may  be 
applied  to  other  oflfences  th^n  treason.  In  31 
£.  1.  f.  Gard.  167.  Gardeiu  in  Socage  made 
feofment  of  land  which  he  had  in  ww^,  this  is 
farfeiture,  says  the  book,  for  ^he.  treason  inliich 
lie  did  to  the  ward ;  so  there,  one  thing  is  called 
treason,  which  is  onl}r  a  bleach  of  trujist.  In  an 
appeal  of  Mayhem,  it  is  felonice,  and  yet  6  H. 
7. 1.  it  is  not  felonv ;  but  felony  is  there  only 
put  to  express  thcr  heinousness  of  the  offence  ; 
u  is,  as  it  were,  a  felony.  The  statute  of  2  H. 
4.  1  Mar.  13  Eliz.  35  Eliz.  17  R.  2.  3  £c  4  E.  6. 
14  Eliz.  which  have  been  objected,  have  the 
word  sedition,  but  not  applicable  to  this  case. 
Bri'cton  in  his  book  de  Corona^  says, '  si  <{uis,' 
&c.  If  any  by  rash  attempt,  plotting  the  kme's 
death,  should  act,  or  cause  any  to  act,  to  the 
fedition  of  the  lord  the  king,  or  of  his  army,  it 
is  treason.  And  Glanvile,  in  as  many  words, 
says.  That  to  do  any  thing  in  sedition  of  the 
ki ngdom,  or  of  the  araiy,  is  high-treason.  A nd 
Bntion,  ful.  16.  it  is  high-treason  to  disinherit 
the  king  of  the  realm,  and  sedition  tendeih  to 
tlie  disinheritance  of  the  king ;  for,  As  it  haih 
been  said,  *  Seditio  est  quasi  seorsum  itio,*  when 
ttie  people  are  severed  from  the  king :  or  it  is, 

*  Separans  k  ditione,'  when  tlie  people  are 
severed  from  the  power  of  the  king.  And  in 
this  ^nse  sedition  is  no  stranger  in  our  law ; 
and  such  sedition  which  severs  the  people  from 
the  king,  is  treason. 

But  it  bath  been  objected.  That  by  the  sta- 
tateof  95  £.  3,  the  paiiiament  ought  only  to 
determine  what  is  treason,  what  noL  To  this 
1  answer,  That  upon  the  said  statute,  the  posi- 
tive law  had  always  madeexplicatton  and  exposi- 
tion.  Br.  Treason  84,  the  words  are '  Compass 

*  or  imagine  the  death  of  the  king ;'  and  there  it 
i»  taken,  that  be  ibal  maliciously  devisetli  how 


the  king  may  come  to  death,  by  words  or  other* 
wise,  and  does  not  act  to  explain  it,  as,  in  as* 
saying  harness,  this  is  treason.  13  £1.  Dy.  298. 
Doctor  Story's  case,  be  being  beyond  sea,  prac- 
tised with  a  foreign  prince  to  invade  the  realm, 
and  held  treason,  because  invasion  is  to  the 
peril  of  the  prince,  and  so  within  the  statute  of 
24  £.  3,  Mar.  Dy.  144.  The  taking  of  the 
castle  of  Scarborough  was  treason  in  Stafford, 
by  30  Ass.  p.  19,  which' was  presently  after  the 
making  of  the  statute  of  25  £.  3.  A  man  ought 
to  have  been  hanged  and  drawn,  that  brought 
letters  of  excommengemeut  from  the  pope,  and 
published  them  in  England ;  and  it  is  to  be 
noted,  that  at  the  same  time  there  was  no  sta« 
tute  to  make  it  treason,  but  upon  construction 
of  the  said  statute  of  25  E.  3,  thoagli  now  it 
be  made  treason  by  the  statute  of  13  Eliz.  if  it 
be  with  intention  to  advance  foreign  power. 
Perhaps  the  sedition  mentioned  in  this  return  ' 
is  high  treason ;  and  yet  the  king  may  make  it 
an  offence  finable,  for  he  may  prosecute  tha 
oflender  in  what  course  hepleaseth;  and  if  it 
be  treason,  then  the  prisoners  are  not  bailable 
by  the  statute  of  Westminster.  But,  suppose 
that  it  is  but  a  finable  otfence,  vet  by  die  said 
statute,  those  who  are  imprisoned  for  open  and 
notorious  naughtiness,  shall  not  be  bailed ;  the 
same  naughtiness  is  there  intended  high  and 
exorbitant  offieuce. 

2.  It  is  fit  to  restrain  the  oris^ners  of  their 
liberty,  that  the  common-wealth  be  not  damni- 
fied. It  is  lawful  to  poll  (Sown  a  house  to  pre- 
vent the  spreading  mischief  of  fire ;  it  is  lawful 
to  restrain  a  furious  man.  And  by  the  14  H. 
7,  a  j  ustice  of  peace  may  restrain  a  rout.  I'ben 
the  restraint  of  dangerous  men  in  the  common- 
wealth is  justifiable  and  necessary.  24  E.  3, 
33.  p.  25.  sir  Thomas  Figet  went  armed  in  the 
palace,  which  was  shewed  to  the  king's  council : 
wherefore  be  was  taken  and  disarmed  before 
the  chief-justice,  and  committed  to  the  prison, 
and  he  could  not  be  bailed  till  the  king  sent 
his  pleasure;  and  yet  it  was  shewed,  that  the 
lord  of  T.  threatened  him«  Out  of  which  case 
I  observe  two  things:  1.  That  the  judge  of 
this  court  did  cause  a  man  to  be  apprehended, 
upon  complaint  made  to  the  council,  that  is, 
to  the  lords  of  the  privy-council.  2.  That  al- 
though he  did  nothing,  he  is  not  mainperniible  ' 
until  the  king  sent  his  pleasure,  because  he  ivas 
armed  and  furiously  disposed.  So  here.  Where- 
fore I  pray,  tlmt  tlie  prisoners  may  be  sent  back 
again. 

Davenport  argued  to  the  same  intent  and 
purpose,  and  therefore  I  will  report  his  argu- 
ment briefly. 

1.  He  said,  That  the  return  here  is  suflScient. 
The  counsel  on  the  other  side  have  made  frac- 
tions of  this  return,  and  divided  it  into  several 
'parts,  whereas  the  genuine  construction  ought 
to  have  been  made  upon  the  entire  return ;  for 
no  violence  ought  to  be  offered  to  the  text.  7 
£.  4, 80.  In  ftdse  imprisonment,  the  defend n n i 
did  justify,  and  alledged  several  reasons  oi  ln^ 
justification;  to  wit,  because  a  man  was  kill  •?, 
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Md  that  this  was  m  the  county  of  S.  and  that 
tha  common  voice  and  feme  was  that  the 
plain  tiff  was  culpable.  And  this  was  held  a 
»>od  plea,  althoagb  Bryan  did  there  object, 
That  the  plea  was  double  or  treble;  and  the 
veason  was,  because  twenty  causes  of  suspicion 
make  bat  one  entire  cause;  and  indivisible 
unity  in  this  ought  not  to  be'divid«d :  so  Coke 
8|  6^  Crogate's  case.  In  an  action  of  trea- 
pasK,  the  defeodant  justifies  for  several  caoses, 
and  held  good,  becaose  upon  the  matter,  all  of 
them  make  but  one  cause.  Coke  8. 1.  17,  It 
is  said.  That  it  is  an  unjust  thing,  unless  the 
whole  law  be  looked  into,  to  judge  and  answer, 
by  propounding  any  one  particular  thereof; 
and  if  it  be  unjust  in  the  exposition  of  a  law, 
•  it  is  uncivil  in  a  return  to  make  fractions  of  it ; 
in  the  construction  thereof  especially,  it  being 
a  return  for  hifunnation,  and  not  for  accusation. 
S.  Although  the  counsel  on  the  other  side 
have  taken  this  case  to  be  within  the  Petition 
of  Rkht,  yet  this  is  Peiitio  priiictpit,  to  cake 
that  ror  granted  vrhich  is  the  qaestiou  in  debate. 
He  said.  That  he  would  not  offer  violence  to 
the  Petitbu  of  Ukht,  to  which  the  king  bad 
a0seoted»  and  which  shall  really  be  performed. 
But  the  question  here  is,  whether  this  return 
be  witliin  it  ?  And  the  Judges  nrk  keepers,  not 
mastefsof  this  pledge;  and  it  seems,  that  this 
return  is  out  of  the  Tetter  and  meaning  of  the 
said  statute,    j. 

3.  He  said.  That  this  was  the  actual  commit- 
ment of  the  lords  of  the  privy-council,  and  the 
habitual  or  virtual  commitment  of  the  king. 
[But  because  upon  these  two  matters  he  put 
no  case,  nor  gave  any  reason,  but  what  had 
heeu  put  or  given  in  the  argument  of  the  grand 
Habeas  Corpus,  Mich.  3  Caroli,  and  afterwards 
in  the  house  of  commons,  (vide  page  59,  &c. 
ante)  which  was  reported  to  the  lords  in  the 
painted  chamber,  I  have  here  omitted  them.] 
And  for  the  great  respect  which  the  law  gives 
to  the  commands  of  the  king,  he  put  Uiese 
cases :  7  H.  3,  attachment  of  waste  against  the 
tenant  in  dower,  and  the  waste  was  assisned 
in  the  Uking  of  fish  out  of  a  pond,  and  the 
carrying  them  away.  A  nd  the  defendant  plead- 
ed.  That  her  second  husband,  by  the  command 
of  the  lord  the  king,  took  all  the  fish  out  of  the 
said  pond  to  the  use  of  the  lord  the  king,  and 
held  a  good  justification ;  which  proves,  that 
the  command  of  the  king  there  to  her  husband, 
excused  her  ^of  the  said  waste.  And  yet  it  is 
clear,  that  a  tenant  in  dower  is  liable  to  an  action 
of  waste,  fiir  waste  done  in  the  time  of  her 
second  husband :  but  contrary  is  if,  where  a 
woman  is  tenant  for  life,  and  took  a  husband, 
who  made  waste  and  died,  no  action  lies  against 
the  wife  for  that  waste.  And  F.  N.  B..17  A. 
If  the  tenant  in  pracipi  at  the  grand  cape  makes 
default,  the  king  may  send  a  writ  to  the  juitioes, 
rehearsing  that  he  was  in  his  service,  &c.  com* 
roanding  them,  that  that  default  be  not  pre» 
judicial  to  him ;  and  this  command  of  the  king 
excuseth  his.default,  be  the  cause  true  or  no; 

4.  For  the  paiticulars  of  the  return,  it  is— 
f  for  notnble  oontemptaagainst  thegoTeimnent ;' 


T-hut  as  to'  that, -it  hath  been  said,  that  the 
king  hath  snndiy  govemnients,  to  vrit,  ecclesi- 
astical, political,  &c  and  it  is  not  shewn  sgaimt 
which  of  them.  This  is  but  Sr  cavilling  excep- 
tion ;  they  might  as  well  have  excepted  to  this 
return,  because  it  is  not  shewn,  that  these  con- 
tempts were  after  the  last  general  pardon;  th&t 
bad'  been  a  better  excrption.  The  last  worth 
of  the  return  are,—'  raising  sedition  against  as;* 
— hut  as  to  this,  it  has  been  said,  that  tediiui  is 
not  a  word  known  in  the  law,  and  is  alisrajs 
taken  either  adverbially,  or  adjectively,  and  is 
not  a  substantive.  To  this  he  said,  that  although 
it  is  not  a  substantive  for  the  preservation,  jet 
it  is  a  substantive  fi>r  the  destruction  of  a  king- 
dom. And  he  said,  that  he  found  the  word  «^• 
ditio  in  the  law,  and  the  consequent  of  it  lik^ 
wise,  which  is  ttductio  f»puii.  But  it  is  not 
ever  found  to  be  uken  in  a  good  sense,  it  is 
alwa^fs  ranked  and  coupled  with  treason,  rebel- 
lion, insurrection,  or  such  like,  as  it  appeals  bf 
all  those  statutes  which  have  been  remembered 
on  the  other  side.  Therefore  he  prayed  tbst 
the  Prisoners  might  be  sent  back. 

Tri/t.  5  Car,  I.  B.  R. 

The  first  day  of  theTerm,  upon  Habeas  Cor- 
pus to  sir  Allen  Apsley,  the  Lieutenant  of  the 
Tower,  to  bring  here  the  body  of  John  Selden, 
esq.  with  the  cause  of  detention ;  he  returned 
the  same  cause  as  in  lyir.  Stroud's  case :  and 
Mr.  Littleton  (afterwards  sirKdward,  and  Chief 
Justice  of  the  Common  Pleas,  and  Keeper  of 
the  Great  Seal)  of  counsel  with  him  moved, 
That  the  Return  was  insufficient  in  substance; 
therefore  he  pra^^ed  thai  he  might  be  bailed. 
It  is  true,  that  it  is  of  great  consequence,  both 
to  the  crown  of  the  king,  and  to  the  Liberty  of 
the  Subject.  But,  under  favour,  for  the  diffi- 
culty of  law  contain^  in  it,  the  case  cannot  be 
called  grand.  In  my  argument,  I  will  ofier  no- 
tlung  to  tlie  court,  but  that  which  I  have  seea 
with  these  eyes,  and  that  which  in  my  undeiw 
standing  (which  is  much  subject  to  mistakes) 
can  receive  no  suflicient  answer. 

I  will  divide  my  argument  into  four  sereni 
Heads: 

1.  To  point  out  those  matters  which  I  think 
imnecessary,  and  not  oonducible  to  the  matter 
in  question. 

9.  I  will  consider  the  Warrant  of  the  Privy 
Council  in  this  case. 

S.  The  Warrant  of  the  king  himself. 

4.  The  Objections  which  have  been  made  by 
the  contrary  side,  the  strength  of  them,  and 
give  answer  to  them. 

For  the  first  of  these  heads,  1.  I  wiU  admit, 
that  the  king  may  commit  a  man.  9.  That  a 
man  committed  by  the  kin^  is  not  renlevisable 
by  the  sheriff,  but  he  is  bailable  by  this  court, 
notwithetanding  the  statute  of  Westm.  1,  c.  15. 
And  that  he  shall  not  be  bailable,  is  ajgamst  the 
Petition  of  Right;  I  will  not  dispute  it, ibr  it  is 
established  by  the  Answer  of  the  king  to  the  Mid 
Petition.  ^  And  the  arguments  madeio  this  pur- 
pose in  the  said  parliament,  and  in  the  Psioted 
Chamber  before  both  the  houses,  are  reooide4 
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in  parliameoty  to  which  every  one  may  reioit. 
But  I  will  ky  as  a  ground  of  my  following  ar^ 
gumenti  that  as  offences  are  of  two  natures, 
Gspitaly  or  as  treqmsscs ;  so  they  are  jmnisfaed. 
in  two  maniterSy  to  wit,  caintaUy,  or  by  fine, 
or  impntooment.-  Fof  the  offences  of  the  first 
oaturey  as  Treasons,  and  the  like,  ieopri- 
soament  is  imposed  upon  the  ofTencier,  only 
for  custody ;  but  for  misdemeanors  of  tlie 
second  natare»«imprisonment<  is  imposed  upon 
iiim  for  a  punishment.  Then  this  is  my  ground. 
That  no  Freeman  that  is  imprisoned,  only  for 
misdemeanors  before  conviction,  may  he  de» 
tained  in  prison  without  hail,  if  it  be  offered, 
unless  it  he  in  some  particular  cases,  in  which 
the  contnuy  is  ordained  by  any  particular  sta- 
tute. 

2.  For  the  Warrant  of  the  Priyy  Council, 
which  signifies  the  pleasure  of  the  king  to  com- 
mit the  prisoner;  perhaps  this  wms  a  good 
ground  of  the  commitment,  hot  it  is  no  grmmd 
for  the  detaining  of  the  prisoner  without  bail ; 
and  this  the  king  himself  hath  acknowledged,  as 
the  sncitDt  right  of  the  subject,  in  the  Petition 
of  R^t ;  wh^eiere  it  is  not  now  to  be  disputed. 

3.  For  the  Warrant  of  the  king,  as  it  is  cer- 
tified by  this  Retani,  there  is  not  any  soficaent 
csme  contained  within  it,  for  the  detaining  of 
the  prisoner  in  prison;  for  the  law  being,  as  I 
have  deckred  above,  that  for  a  misdemeanor 
befoie  conviction,  no  fireeman  may  be  impri- 
toaed  before  conviction,  without  bail  or  main- 
prize,  the  sole  question  now  is,  if  this  return 
oootain  within  it  any  capital  offence;  or  if  only 
a  tresoass  or  misdemeanor,,  and  then  the  party 
ii  baiUiUe :  und  for  the  disouisition  hereof,  I 
will  consider  the  Return,  1.  As  it  is  divided  in 
several  portt  :  S.  I  will  consider  all  those  parts 
of  it  together.  1.  As  it  is  severed  in  parts. 
Tlie  first  part  of  it, '  for  notable  contempts  by 
*  him  committed  against  oorself  andoor  govern- 
'  ffl«Dt.'  For  '  contempts,'  all  contempts  are 
against  the  king,  mediately,  or  immediately, 
aad  against  bis  government.  '  Notafate,'  this  is 
all  one  with  notorious  and  manifest,  as  appears 
hy  the  statute  of  Westm.  1,  c.  15,  and  96  £.  3, 
71,  which  hath  been  remembered.  And  <  no- 
table' is  but  an  emphatical  expression  of  the 
nature  of  the  thing,  and  alters  it  not.  '  Agatrist 
us,*  all  riots,  routs,  batteries,  and  trespasses, 
are  against  us,  and  against  our  crown  and 
digpity  ;*  contempt  against  our  court  of  jus- 
tice is  a  contempt  against  us.  But  if  the 
Hftura  were  made  here,  that  he  was  com- 
mitted for  a  contempt  made  in  Chancery, 
the  party  shall  be  bailed,  as  it  was  resolved 
m  this  Court  in  Michael  Apeley^s  case,  and 
in  Ruswell's  case.  Id  Jaoobi,  for  the  return  is 
too  general.  In  it  the  nature  of  the  offence 
ought  to  be  eipresaed,  that  thecourt  may  judge 
th^eof.  And  *  contempts'  here  is  mdtvu^attm 
tagum  :  therefore  for  them,  before  conviction, 
the  party  cannot  be  imprisoned  without  bail  or 
mainprise. 

The  second  part  of  the  Return  is  *  and  for 
( stifriog  up  of  Sedition  against  us:'  the  other 
Kde  9B^,Tli9t  iedUio  is  ever  taken  in  the  worse 
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that  is  true.  But  hence  it  follows  nor, 
that  the  party  tliat  commits  it  is  not  bailable. 
£veiy  small  offence  is  taken  in  the  wont  Sense, 
as  i|»  stealing  of  an  apple,  and  die  like;  but 
such  kind  of  offenders  shall  not  be  committed 
without  bail.  To  examine  the  nature  of  this 
offence,  whidi  is  called  '  sedition,'  it  ought  to 
be  understood,  as'  this  Return  is,  either  as  tres- 
pass, or  as  High  Treason ;  for  it  cannit  be  in- 
tended to  be  Petty  Treason,  for'Peity  Trear 
son  is  so  called  in  respect  of  the  offence 
done  to  any  }>art}cular  subject ;  but  in  respect  - 
of  the  king,  it  is  but  as  a  Felony,  therefore 
the  Indictments  for  the  same  are  felonioody 
and  traitorously.  And  here  the  words  are, 
*  sedition-  a^inst  us ;'  so  of  necessity  it 
ought  to  be  intended  of  an  offence,  that  more 
immediately  concerns  the  same  king.  For  the 
discussinj^  of  this  matter, 

1.  I  wdl  consider  in  what  sense  and  significa- 
tion this  word  $editio  is  used. 

2.  How  it  shall  be  expounded  here  by  rela- 
tion thereof  to  the  king. 

3.  What  sense  these  words  *  against  us,'  shall 
have  here. 

1.  For  Sedition ;  it  is  not  found  in  the  di- 
vision of  offences  in  our  law,  but  as  it  is  min- 
gled and  coupled  with  other  offenoes.  No  in- 
dictment of  sedition  only  was  ever  seen,  nor 
can  be  shewn ;  routs,  rioU,  and  unlawfol  assem- 
blies, are  much  of  the  same  nature  with  it,  and 
do  well  express  the  nature  of  sedition.  Tibe 
English  word  is  drawn  from  the  word  icditio 


in  Latin,  and  the  derivation  of  it  is,  as  bath 
been  observed,  ie-4lio,  or  uonum  itio;  and  the 
seditious,  as  one  says,  take  a  diversion  and 
draw  others :  it  is  used  in  the  Bible,  in  poets, 
histories,  and  orators,  for  tumult,  or  nurly« 
burly,  or  uproar,  or  confused  noise, — *  Seditio- 
'  que  recens  dubioque  susurro,'  in  liv.  lib.  S.' 
cap.  44.  And  in  Tacitus  it  is  taken  for  mutiny 
in  an  army,  when  the  army  is  always  repining 
at  the  captain.  In  the  Italian  language,  mfuch 
is  the  elder  son  of  Latin,  sedition  and  discoid 
is  all  one.  Numb.  cap.  SO,  3,  the  Latin  trans- 
lation is,  *  Vtrsi  in  seditione;'  the  English  is^ 

<  chode,'  or  *  murmured.'  Numb.  26,  9,  the 
Latin  is,  *  In  seditione  Corah ;'  the  English  is, 

<  In  the  Company  of  Corah.'  Numb.  S7,  3, 
the  Latin  is,  *  Nee  foit  in  seditione  eorum ;' 
the  English  is,  <  m  the  company  or  assembly  of 
them.'    Judg.  12.  1,  the  Latin  translation  is, 

<  Facto  est  ergp  seditio  m  Ephmim  ;'  the 
Enelish  translation  is,  <  The  men  of  Ephraim 
gatibered  themselves  together.'  In  the  New 
Testament,  Acts  19,  40.  Seditio  in  the  La- 
tin is  translated  '  uproar'  or  '  meeting.'  Acts 
15,  9.  'Facto  est  ergo' seditio,'.  &c.  and 
it  is  translated  *  dissension'  and  *  disputo- 
<tion.'  Acu  t4.  5,  TertuUus  the  Orator 
acctiseth  Paul  for  moving  sedition ;  and  the 
sobseouent  words  are,  *  A  rin^-leader  of  the 
sect  or  the  Pharisees ;'  so  thathts  sedition  there 
was  but  a  schism  3  and  the  words  there  are  in  a 
manner  the  very  same  with  out's  here ;  there  it 
was,  *  for  moving:'  here,  *  for  stirring  of  Sedi- 
tioo/     SuHtiOg  as  an  approved  author  says, 
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importf  diKordiam^  to-wit,  when  the  members 
of  one  body  fight  againat  another.  Tlie  lord  of 
St.  Albans,  who  was  lately  the  Lord-Chanoelior 
of  England,  and  was  a  lawyer  and  great  states- 
man likewise,  and  well  knew  the  acceptation  of 
this  word  '  sedition'  in  our  law,  hath  made  an 
essay  of  sedition,  and  the  title  of  the  essay  is, 

*  Of  Seditions  and  Tumults:'  the  whole  essay 
deserves  the  reading.  (See  3  Bacon's  Woiks, 
320.)    And  there  is  a  Pmyer  in  the  Litany, — 

*  from  Sedition  and  Heresy,'  &c.'  So  that  here 
sedition  is  taken  as  a  kind  of  sect. 

This  being  the  natural  signification  of  the 
word,  then  we  next  labour  sliall  be  to  see,  if 
any  thing  in  our  Law  cross  this  exposition. 
And  it  seems  clearly,  that  there  is  not,  S  H.  4, 
o.  15.  And  it  is  in  the  Parliament-roil,  n.  48, 
against  Lollards,  who  at  that  time  were  taken 
as  heretics,  and  says,  That  such  preachers  which 
excite  and  stir  up  to  sedition,  shall  be  consented 
before  the  Ordmary,  &c.  There,  sedition  u 
taken  for  dissension  and  division  in  doctrine. 
And  this  is  not  made  Treason  by  the  said  sta- 
tute, although  the  said  statute  be  now  repealed 
by  the  statute  of  25  H.  8,  c.  4,  1  and  %  Phil. 
&:  Mar.  c.  3^  which-is  in  Rastal,  News  4,  which 
is  an  act  against  seditious  words  and  news  of 
the  king  and  queen,  which  is  a  great  misde- 
meanor ;  and  yet  the  punishment  appointed  to 
be  inflicted  by  the  said  statute,  is  but  the 
piUory,  or  a  fine  of  100/.  And  the  said  statute 
Dy  the  statute  of  1  £liz.  c.  16,  was  extended  to 
her  also,  which  statute  now  by  her  death  is  ex- 
pired :  which  I  pray  noay  be  observed,  IS  £liz. 
cap.  1,  against  those  who  seditiously  publish 
who  are  the  true  heirs  of  the  Crown,  that  they 
shall  be  imprisoned  for  a  year,  &c.  And  13 
£Iiz.  c.  2,  the  seditious  bringing  in  of  the  pope's 
bulls  is  made  treason,  which  implies,  that  it 
was  not  so  at  the  common  law.  23  Eliz.  c.  2. 
If  any  person  shall  devise,  write,  or  print  any 
book,  containing  any  false,  seditious  and  slan- 
derous matter,  to  the  stirring  up  or  moving  of 
any  rebellion,  &c.  every  such  offence  shall  be 
judged  felony.  And  in  an  Indictment  upon  the 
said  statute  (which  see  Coke's  Entries,  f.  352, 
353.)  there  are  the  words — *  rebellionem  et  se- 
ditionem  movere;'  and  yet  it  is  but  felony,  35 
£iiz.  c.  1,  made  against  seditious  sectaries. 
Also  there  are  certain  Books  and  Authorities  in 
law,  wliich  express  the  nature  of  the  word  se- 
dition, Coke's  4  Rep.  p.  13,  the  lord  CromwelFs 
Case.  In  an  action  for  those  words  [*  ]rou  like 
^  of  those  that  maintain  seditions  against  the 
'  queen's  proceedings']  the  defendant  pleaded, 
That  he  mtended  the  maintenance  of  a  sedi- 
tious sermon;  and  this  was  adjudged  a  good 
plea  and  justification.  From  which  it  follows, 
that  the  seditious  sermon  mentioned  in  the  de- 
claration, and  the  maintaininii;  of  sedition  against 
the  queen,  is  all  of  one  signification;  for  if 
they  might  have  been  taken  in  a  different  sense, 
the  justification  liad  not  been  good.  Philips 
and  Badby's  case,  which  is  in  Coke's  4  Rep. 
p.  19,  a,  which  was  objected  by  serjeant  Berx- 
ley,  makes  strongly  for  me ;  for  there  an  action 
upon  the  case  was  brought  by  a  person  for 


those  words,  *  Thou  hast  made  a  seditions  %e> 
*  mon,  and  moved  the  people  to  sedition  thii 
'  day.'  And  althoogfi  it  were  there  adjudged, 
that  the  action  lay,  yet  tlie  reason  of  the  Judg- 
ment is  observable,  which  was,  because  ihe 
words  scandalize  the  plaintiff  in  his  profession ; 
which  imply,  that  if  tliey  had  nqt  scafidalized 
him  in  fats  profiession,  no  action  would  haie 
lain.  And  ordinary  words,  if  they  scandabze  a 
man  in  bis  profession,  are  actionable ;  as  to 
say  to  a  Judge,  that  he  is  a  corrupt  man ;  or  to 
a  Merchant,  that  he  is  a  bankrupt ;  akbough  if 
they  were  spoken  to  another  man,  they  woald 
not  bear  an  action.  And  although  the  Book 
say,  that  no  act  followed  there;  yet  if  the  roat- 
ter  objected  bad  been  treason,  the  very  nili 
had  been  putii»hable,  and,  by  consequence,  a 
great  slander.  But  it  is  observed,  that  words 
which  imply  an  inclination  only  to  sedition,  are 
not  actionsible,  as  *  seditious  knave;'  bat  incli- 
nation to  treason  is  treason,  therefore  wordi 
which  imply  it  are  actionable.  And  also  for 
divers  words  an  action  upon  the  case  will  lie,  i 
which  induce  not  treason  or  felony;  as  for  ! 
calling  a  woman  whore,  by  which  she  loseth 
her.  marriage,  and  such  like.  Then  sedition  is 
no  offence  m  itself,  but  the  aggravation  of  an 
offence ;  and  no  indictment,  as  I  have  said 
afore,  was  ever  seen  of  this  singly  by  itself.  Trin. 
21  £.  3,  rot.  23.  Sir  John  Garhut's  case,  which 
was  put  before  by  Mr.  Mason;  the  indictmeot 
was  m  pr^udice  of  bis  crown,  and  in  roanifesc 
sedition ;  and  yet  the  offence  there  was  but 
a  robbery.  It  is  true,  that  upon  his  arraign- 
ment he  stood  mute^  therefore  the  Roll  is,  tbat  i 
he  was  put  to  penance,  that  is,  to  strong  and 
hard  pain;  and  tiiis  proVes,  that  it  was  not  Trea- 
son ;  for  if  a  man  arraigned  of  treason  stand 
mute,  yet  the  usual  judt^ment  of  treason  ^hall 
be  given  on  him;  And  it  is  true  also,  that  he 
cannot  have  his  clergy,  because  ituidiator  ria- 
rum  was  in  the  indictment;  which  if  it  was 
outs  the  party  of  its  clergy,  until  tlie  Statute  of 
4  U.  4,  c.  3,  as  is  observed  in  Coke's  11  Rep. 
p.  29.  Alexander  PoolUr's  Case.  And  npon 
the  same  Roll  of  21  £.  3,  there  are  four  other 
indictments  of  the  same  nature,  where  sediti- 
oi^  is  contained  in  them.  Anno  1585.  Queen 
Elizabeth  sent  a  Letter,  which  I  have  seen,  b? 
the  hands  of  the  noble  antiquary  sir  Robert 
Cotton,  to  the  mayor  of  London,  for  the  sup- 
pressing of  divers  seditious  Libels  which  were 
published  against  her  princely  government; 
and  yet  in  the  conclusion  of  the  Letter  ic  ap- 
pears, that  they  were  only  against  the  earl  of 
Leicester,  and  this  was  to  be  published  onl^  by 
proclamation  in  London. 

5  H.  4,  m.  11.  and  13,  the  earl  of  Northnin- 
berland  preferred  a  Petition  to  the  king  in  par- 
liament, in  which  he  conftsseth,  that  he  hid 
not  kept  his  majesty's  laws  as  a  liege  subject : 
and  also  confesseth  the  gathering  of  power,  and 
the  giving  of  hberties:  wherefore  he  petitioned 
the  worship  of  the  kinjj  {{(ft  so  are  the  word?) 
for  his  grace.  The  km^,  upon  this  Petition, 
demand«l  the  opinion  of  the  lords  of  parlia- 
mcnty  and  of  the  judges  assistant,  if  any  thing 
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But  it  was  resolved  11  E.  8.  a.  14>  we  are  n»t 
governed  b)itheCi*il  Law.*  And  ilie  *Mirroar 
of  Justices/  the  principal  copy  whereof  is  ia 
BcUDet-Coilege  library  m  Cambridge, and  there 
is  iUso  a  cop Y  in  LiocolnVInn  Tibraiy;  nor 
Britton  in  his  Book,  who  writ  in  the  name  of 
the  kingy  iu0  e  not  the  word  Sediiio  io  them. 
And  I  attirm  coniktant^,  that  tbere  cannot  te 
slicwn  any  record,  hook,  «r  statute,  after  Ube 
making  the  statuta  of  S5  £^.  3,  in  which  He-  - 
dkio  is  taken  as  a  capiul  otf^ce.  And  yet 
the '  Mirrour  of  Justices'  reckolis  up  several 
kinds  of  Treason^  which  he  divides  into  Trea* 
sons  against  the  celestial  or  terrestrial  majesty ; 
against  the  celestial  majesty,  as  Sclii^m,  Heresy^ 
Miscreancy  (and  according  to  this,  the  Book 
of  5  R.  2,  Trial  54,  is  to  be  understood,  which 
says,  That  a  miscreant  shall  forfeit  his  HuidS, 
because  it  is  a  kind  af  treason).  And  also  im 
shews  divers  Treasons  a^nst  the  kins,  as,  TImi 
de6owering  of  tlie  king's  eVlest  daughter,  &e. 
but  not  a  word  of  Sedition,  fiut  admit,  that  Se-- 
dition  imports  a  greater  offeni^e  than  tumult^ 
yet  tbere  is  no  colour  to  say,  that  it  is  treason ; 
for  35  £dw.  3,  is  a  flat  bar  (that  I  may  use  the 
lauer-Temple  phrase)  to  any  tiling  to  be  trea- 
son, which  is  not  contained  in  it,  unless  it  ba 
made  treason  by  any  special  act  afterwards ; 
and  25  Edw.  3,  does  not  make  it  treason. 
Stamford  cites  Glanville,  and  Bracton,  and 
other  ancient  books,  to  «hew  what  was  treasofi 
before  the  said  statute,  and  what  not :  tod  bt 
says,  that  it  was  a  great  doubt  what  shall  be 
called  treason ;  saving  that  all  agree,  that  any 
thing  that  tends  to  the  death  of  the  king  was 
treason.  3dly,  Now  examine  the  words,— 
'  against  us*  -*•  diose  words  make  not  the  criow 
more  heinous,  as  the  case  is.  I  agree,  that  if 
the  words  had  been, — ^  Sedition  to  take  away 
'  the  life  of  the  king-— it  would  have  been  trea-* 
sou ;  yea,  the  very  thought  of  treason  is  trea- 
son, (though  none  can  judge  thereof  till  it  be 
produced  in  act)  19  H.  6,  47.  b.  by  Newton, 
13  Jac.  B.  R.  John  Owen's  case,  th^  writing  <»f 
a  letter,  whereby  he  intended  the  death  of  the 
king,  was  treason ;  but  it  is  not  expressed,  thet 
the  raising  of  this  sedition  was  with  such  intent, 
whereby  this  differs  from  all  the  cases  which 
can  be  put,  in  which  there  iS'Such  an  intent  of 
the  death  ofthe  ktne.  Also  this  raising  of  se^ 
dition  against  us,  shall  not  be  intend«Kl  treason ; 
for  if  it  had  been  so,  the  king  would  have  so  CK- 
pressed  it  by  the  word  Treason:  for,as  in  his  graci- 
ous disposition,  he  will  not  extend  a  fault  b^on4 
the  magnitude  thereof,  so  he  will  give  to  every 
ofience  the  true  and  genuine  name.  If  the  re- 
torn  had  b^en— ''  against  our  person'-^it  had 
been  more  certain,  that  it  concerned  the  king 
immediately ;  this  may  be  against  any  point  of 
his  government.  Ana  the  proper  and  natural 
signification  of  the  words, — <  against  us* — is  as 
much  as,  apunst  our  authority,  our  supennten- 
dency,  agamst  our  peace,  crown  and  dignity. 


coDtsioed  wkhin  the  said  Petition  were  trea- 
fon,  or  no ;  and  it  .was  resolved  by  them  all, 
that  nothing,  as  it  is  mentinned  in  the  i»aid  Pe- 
tition, was  Treason,  but  great  Misdemeanors ; 
and  yet  truly,  tboueh  not  fully  there  mentioned, 
ic  tras  a  great  rebellioM  and  insurrection.*  But 
tliey  adjudged  according  to  the  said  petition,  as 
you  are^ow  to  judge  upon  tlie  Aetam  as  it  is 
made  liere.  in  Mich.  33  ^iz.  Cawdry's  Case, 
Coke's  fifUi  Report,  p.  1.  Seditbn  and  Schism 
yere  described;  aa  Schism  is  a  separation  from 
{he  unity  of  the  Churds,  so  Sedition  is  a  sepa- 
ruion  firom  the  unity  of  the  Commonwealth. 
And  an  Author  says,  That  a  seditious  person 
diflers  from  a  schismatic,  because  the  one  ap\ 
posecb  the  spiritnal  truth,  theotho-  the  tem- 
poral :  and  as  dchism  of  itself  is  not  Heresy,  so 
Seditioe  without  other  adjuncts  is  not  Treason. 
Bracton,  f.  113, 113, 118.  hath  been  objected, 
that  he  oMd^es  sedition  treason :  I  will  grant  to 
them,  Henjgbam  also,  who  is  to  the  same  pur- 
pose: for  in  those  Books  it  is  called,  ^  Seditio 

*  regis  et  regni/  To  them  I  answer,  1.  That 
they  are  obscure.  For  what  signilied  *  seditio 
'regis,*  or  <  turaultus  regis T  Shall  it  be  the 
same  thing  in  sense  with  '  seditio  contra  re-* 

*  gem  ?'  It  seems  that  the  said  authors  neither 
remember  law  nor  language.  S.  Although  they 
redden  sedition  amongst  the  crime  lata  majet- 
tutis,  yet  that  is  not  to  be  regarded ;  for  they 
are  obsolete  Authors,  and  are  not  esteem^  as 
aatbors  in  our  law,  as  it  is  in  PI.  356,  and  Coke 
8.  35,  bat  they  may  be  used  for  ornament,  and 
they  are  gbod  marks  to  shew  to  us  how  the.  law 
was  then  taken,  but  not  to  declare  how  the  law 
is  at  this  day ;  they  are  no  binding  authority ; 
and  if  they  l>e,  yet  we  have  them  on  our  side 
likewise:  for  in  his  i4th  book,  Glanvile  says, 
That  a  man  accused  of  such  a  cnme  shall  *be 
bailed,  and  that  the  accuser  shall  give  pledges. 
And  Bracton  says,  That  if  no  accuser  appears 
they  shall  be  set  at  liberty.  And  Hengham 
reckons  amongst  the  crimes  les^  mmes/af t>,*the 
breach  of  the  peace,  and  so  does  Glanvile  also. 
Fleta,  who  was  a  follower  of  Bracton,  and 
trauacnbes  much  verbal im  out  of  him,  calls 
Sedition,  '  Sedoctionem'  of  the  lord  the  king. 
And  IS  Edw.  1,  the  statute  of  Rutland,  which 
prescribes  laws  for  Wales,  enacts,  that  the 
sheriff  shall  inquire  in  his  turn,  <  de  seductori- 

*  bus  domini  regis  (*  and  it  is  not  apparent, 
whether  he  intended  those  which  seduce  the 
king  or  his  people.  And  in  latter  times,  Seditio 
h  caXieASeHuth.  In  the  time  of  Hen.  7,  the 
eaii  of  Northumberland,  being  a  great  and  po- 
tent peer,  and  the  king  standing  in  awe  of  him, 
caosed  him,  with  94  others  of  great  quality,  to 
enter  into  an  obligation  of  30,000/.  (which  ob- 
ligation is  in  the  hands  of  sir  Robert  Cotton) 
nnto  him.  That  iCthe  said  earl  knew  Treason, 
Sedation,  loss,  &c.  to  be  intended  to  the  king, 
that  he  sbouU  reveal  it.     3.  Also  *  crimen 

*  htsK  mi^estatis^'  which  is  th<  phrase  of  the 
Civil  Law,  is  more  general  than  Treason ;  and 
the  old  aathors  which  have  been  cited  much, 
follow  the  Civil  Law,  which  hath  this  expres- 
sion ;  and  sedition  by  the  Civil  Law  is  treason* 

VOL.  III. 


*  See  Fortescue,  f.  115,  the  which  was  not 
cited ;  there,  never  sedition^  itri£^  or  murmac 
is  heard. 
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-  which  arc  the  usual  words  in  every  indictment 

of   felony.      Every  ^ireuch  of    the  peace  is 

agaiost  the  king.    The  usqbI    Return    upon 

every  ordinary  writ  out  o(  this  court  is,  that 

the  party  be  before  Us;  and  contempt  to  this 

court  is,  eon  tempt  against  Us  ;  and  it  is  in  die 

nature  of  sedition  to  the  king.    Contempts  to 

ibe    court    of   Star-Chaniber   are  contempts 

•gainst  Us;  and  upon  them,  comoiissions  of 

vebellioo  issue  :  and  if  the  parties  are  brought 

in  upon  such  commissions,  yet  they  are  bailable 

until  their  conviction.  The  king  stiles  himself, 
-Us,  ill  writ^;  and  every  disobedience  to  any 

writ  may  be  said,  *  Sedition  against  Us.'  liout^, 
-  riots,  illegal  assemblies,  may  well  be  said  and 

•ailed,  ^  Sedition  against  Us  :'  and  for  such  of- 
fences, a  man  shall  not  be  restrained  of  his  li- 
berty upoil  an  *  it  may  be/    Such  a  lietuni  is 

nece<}sary,  by  which  the  c<Mirt  may  be  truly  in- 

Ibrmed  of  the  offence.    For  the  writ  of  Habeas 

Corpus  i9,  to  submit  and  receive  what  the  court 

shall  ordain.     Ahd  this  returfi  of  this  nature  is 

not  to  he  compared  to  writs,  which  are  general, 

and  make  a  brief  narration  of  tlie  matter,  and 

are  pursued  and  explained  by  subsequent  de- 
clarations. And  yet  I  urge  not,  that  th^  re- 
turn ought  to  be  as  certain  as  on  indictment ; 

for  an  Indictment  of  Murder  is  not  good,  if  it 

lack  the  word  murdravit.     But  tlie  return  upon 

an  Habeas  Corpui,  q.  d.  inlerjecit  I.  S.  upon 

prepensed  malice,- is  geod ;  ibr  the -nature  of  the 

thing  is  expressed,  although  the  formal  word  be 

wanting;  but  out  of  the  Return,  the  substance 

ef  the  offence  ougi.t  always  to  appear,  which 

appears  not  here.    But  it  hath  been  said  by 

th^  other  side,  That  let  tlie  cause  in  the  return 

be  as  it  wilh,  yet  it  -is  not  travcrs«ible,  9  H.  0, 

54.  and  I  confess  it.     But  as  Coke's   1 1  liep. 

p.  93.  James  Ba^*s  Case  is,  the  return  ought 

*  feo  have  certainiy  so  much  in  it,  that,  if  it  be 
'  false,  tlie  party  grieved  may  have  bis  action 

upon  the  case.  And  the  grievance  complained 
of  in  the  Petition  of  Right  u.  That  upon  such 
return  no  cause  was  certified,  that  is,  no  such 
cause  upon  which  any  indictment  might  be 
drawn  up ;  for  we  never  uitderstand^  tliat  the 
party  shaU  be  tried  upon  the  H.  Corpus,  but 

•  that  upon  the  matter  contained  uithin  it  an 
Indictment  shall-  be  made,  and  he  shall  have 
•bis  trial  upon  it.  And  yet  it  is  clear,  and  it 
hath  been  agreed  of  all  hands,  in  the  argument 
•f  the  grand  H.  Corpus,  Mich.  3  Car.  in  this 
court,  that  if  the  cause  be  certified  upon  the 
return  of  the  H.  Corpus,  tbat*the  court  mtfy 
judge  of  the  legality  of  that  cause.  3.  Con- 
sider the  parts  of  this  Return,  as  they  are  cou- 
pled together, — *-  for  notable  contempts  by  him 
^  committed  against  our  self  and  our  govern- 
'  ment,  and  for  stirring  up  of  sedition  against 
*  Us.'--4Jpon  the  entire  Return,  the  king  joins 
Sedition  with  notable  Contempts;  so  that  it  is 
as  much  as  if  L.e  had  said,  that  Sedition  is  one 
of  the  notable,  contempts  mentioned  in  the  firsr 
part  of  the  Return,  so  that  he  makes  it  but  a 
contempt.  For  the  generality  and  inoertainty 
of  the  Return,  I  refer  myself  to  the  cases  put  by 
Mr.  Ask,*  and  I  will  not  wave  any  oS  them. 


True  it  is,  if  the  Return  had  been,  that  it  wai 
for  treason,  he  had  '  not  been  bailable  but  bj 
the  discretion  of  the  court,  and  such  return 
would  have  been  good ;  but  it  is  not  so  of  Se- 
dition. Gard.  157.  treason  is  applied  to  a 
petty  oftence,  to  the  breach  of  trust  by  a  guar- 
dian in  Socage  ;  but  it  is  not  treason.  And  so 
Sedition  is  of  far  less  nature  than  Treason,  and 
is  oftentimes  taken  of  a  trespass ;  it  is  nnt 
treason  of  itself,  nor  uditiosl  was  never  used 
in  an  Indictment  of  Treason.  It  was  not 
Treason  before  the  35  of  £dw.  3,  nor  can  it  b< 
treason ;  for  ^b  £dw.  3,  is  a  flat  bar  (as  I  have 
said  before)  to  all  other  offences  to  be  treason, 
«wbich  are  not  contained  within  the  said  act,  or 
declared  by  any  statute  afterwards*  And  there 
are  offences  which  are  more  heinous  in  their 
nature  than  sedition  is,  which  are  no  Treason, 
as  Insurrections,  &c.  fvhich  see  in  the  statute 
11  H.  7,  c.  7.  2  H.  5,  C.  9.  8  H.  6.  c.  14.  5  R.2, 
c.  6.  17  R.  2,  c.  8.  And  by  3  and  4  £.  §, 
c.  5,  the  assembly  of  twelve  persons  to  attempt 
the  alteration  of  any  law,  and  the  continuance 
together  by  the  space  of  an  hoar,  being  corn- 
manded  to  return,  is  made  treason ;  which  act 
was  continued  by  the  Statute  of  1  Mar.  c.  1?, 
and  1.  Eliz.  c.  16.  but  now  is  expired  by  her 
death,  and  is  not  now  in  force,  (althougti  the 
contrary  be  conceived  by  some)  which  1  prur 
may  be  well  observed.  By  the  Statute  ol  14 
Eliz,  c.  1,  rebellious  taking  of  the  Castles  of  tbc 
king  is  made  Treason,  if  they  be  not  delivered, 
&c.  which  shews  clearly,  that  such  taking  of 
Castles  in  its  nature  was  nut  treason.*  But  the 
said  Statute  is  now  expired  ;  and  also  all  su- 
tuies,  creating  new  Treasons,  are  now  repealed. 
But,  for  a  conclusion  of  ih:.^  part  of  my  argu* 
ment,  I  will  cite  a  case,  which  I  think  express 
in  the  point^  or  more  strong  than  the  case  in 
question  :  and  it  was  M.  9,  £.  3,  roll  39,  B.  K. 
Peter  Russel*s  Case ;  he  was  committed  to  pri- 
son by  the  Deputy- Justice  of  Korth-Wales,  be- 
cause he  was  accused  by  oqe  William  Solyman 
of  Sedition,  and  other  things  touching  the  kisg ; 
And  hereupon  a  Commission  issued  out  of  the 
Chancery,  to  enquire,  if  the  said  Peter  Russel 
behaved  himself  well  or  seditiously  against  the 
king  ;  and  by  the  inquisition  it  was  found,  that 
he  behaved  himself  well.  And  upon  an  Habeas 
Corpus  out  of  this  court,  his  body  was  returned, 
but  no  cause.  But  the  said  mquisition  was 
brought  hither  out  of  Chancery,  and  for  that  no 
cause  of  his  caption  was  returned,  he  prayed 
delivery ;  but  the  court  would  not  delirer  him, 
till  it  knew  the  cause  of  his  coromitment: 
Therefore,  takKig  no  re^d  of  the  said  inqoin- 
tion,  they  now  send  a  Writ  to  the  now  justice 
of  Wales,  to  certify  the  cause  of  his  commit- 
ment. And  thiTenpon  he  made  this  iieturn, 
That  the  aforesaid  Peter  Eussel  was  taken, 
because  one  William  Solyman  chained  him, 
that  he  had  committed  divers  Seditions  against 
the  lord  the  king;  and  for  that  .cause  he  was 
detained,  and  for  no  other.  And  becau&e  the 
Keturn  mc  ntions  mtt  what  Sedition  in  special,  he 
was  bailed,  but  not  discharged.  And  I  desirt 
the  bailment  of  tba  prisoner  only,  and  notfai« 
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ddifenoce,  I  desire  that  the  Caae  be  well 
ofasened.  In  tlje  said  case,  t(tere  was  an  ac- 
toal  Sedition  against  the  king ;  here  i^  only  a 
Stirling  up  of  sedition.  The  words  of  the  said 
Award  are,  *  videtur  curia  ;*  which  are  the  so- 
ieaui  words  of  a  Judgmeat,  give^  upon  gre^it 
deliberation.  There  it  ^as--<  for  other  tbiiigs 
*  coocemiog  us'-r-Tbis  is  all  one  as  if  he  bad 
said, — '  for  other  thin^  against  us' — Coocern- 
iog  ihe  king,  and^  against  the  king,  are  all  one, 
as  appeals  by  S5  £.  3,  *c.  4,  de  Clero,'  Stamf. 
124,  Westm.  1,  c.  15.  Bracton,  f.  119,  14  £liz. 
c.  S.  And  the  w6rds  of  the  Judemeot  in  the 
said  Case,  were  not '  dunittitur' '  ideo  diroitten* 
<  diis,'  which  imply  the  right  of  the  party  to  be 
bailed.  The  said  case  in  some  things  was  more 
particular  than  ouY^  case,  and  more  strong ;  for 
there  was  an  accuser  to  boot,  which  .wants 
iu  our  case.  There,  true  it  is,  that  he 
was  committed  by  the  Justice  of  Wnles,  and 
here  by  the  king  himself;  but  this  makes 
no  difference,  as  to  this  Court;  for,  be  the 
commitment  by  the  king  himself,  or  by  any 
other,  if  it  be  not  upon  ju»t  cause,  the  party 
may  be  bailed  in  this  court.  And  for  the  in- 
quisition, which  is  mentioned,  it  was  no  trial  in 
ihecasc;  nor  did  the  court  give  any  regard 
thereto.  '1  o  detain  the  prisoner  by  the  com- 
mand of  the  king  singly,  is  against  the  l^etition 
of  Right;  but  it  being  coupled  with  the  cause, 
the  cause  is  to  be  considered,  and  the  truth  of 
the  cause  is  to  be  intended,  as  ivelt  where  ir  is 
meocioned  to  be  by  an  infcriour  Judge,  as 
where  b?  the  king  liimself,  for  it  is  traversable 
neirher  m  the  one  nor  other.  And  22  II*  8, 
roll  37,  B.  R.  and  1  H.  8,  roll  8.  Harrison's 
Case,  resolved.  That  a  man  committed  by  Uie 
command  of  tlie  k  ing  is  bailable.  A  nd  S3  £liz. 
it  tras  resolved  by  all  the  Justices  of  England, 
which  I  have  viewed  iu  Chief-Justice  Ander- 
son's Book,  under  his  own  band,  and  it  was 
produced  in  parliament,  That  all  men  commit- 
ted by  the  pnvy-council  are  baihvble,  if  the  com- 
mitment be  HOC  for  High-Treason.  In  all  cases 
ofcommitmciotv  an  accuser  is  understood.  Sup- 
pose chat  the  accusation  mentioned  in  Ru^el's 
Case  of  Sedition,  had  been  an  accusation  of 
Treason,  then  the  JudjE^es  ought  not  to  have 
bsiled  him  of  right,  and  no  man  wilt  say,  hot 
that  the  said  accusation  was  a  good  cause  to 
commit  him.  But  the  discovery  of  the  offence 
ought  to  be  afterward  in  an  indictment.    . 

Fourthly,  I  come  to  the  Objections  which 
have  been  lastde  on  the  contrary. 

1.  It  was  objected,  That  tliis  was  a  case  of 
great  consequence;  I  confess  it,  but  this  conse- 
quence is  not  to  the  king ;  for  if  it  be  truly 
treason,  then  they  might  have  returned  treason, 
and  then  the  party  was  not  to  be  bailed  of  rif^ht, 
till  there  should  be  a  failure  of  prosecution ;  as 
was  lately  in  Melvio's  Case,  who  was  bailed  for 
lack  of  prosecution ;  the  return  being  for  High- 
Treason. 

2.  It  was  objected  that  there  can  be  no  con- 
Tiction,  as  this  caSc  is.  therefore  there  ought  to 
be  ooeccive  power  to  restrain-  the  prisoner. 
Ih'a  'i&  strange  news  to  me,  th:  t  there  shall  be 


any  offence  for  which  a  man  cannot  be  cnn* 
victed.  And  if  there  can  be  nO  conviction,  it 
hence  follows,  that  there  is  no  offence;  and  if 
there  be  no  offence,  ther^  ought  by  consequence 
to  be  no  imprisonment. 

3.  The  case  of  14  H.  7,  8,  hath  been  object*, 
ed,  that  a  Justice  of  Peace  may  commit  rioters 
without  bail.  1  confess  it,  for  tliis  is  by  force 
of  a  statute  which  ordains  it. 

4.  It  hath  been  objected,  That  if  an  house  be 
on  fire,  it  is  lawful  to  pull  down  the  neighliour't 
house,  for  the  prevention  of  further  miscliief ; 
and  the  cases  of  22  Ass.  and  22  £.  4,  that  every- 
man  mayjustifv  the  coercion  ofa  mad-man.  I 
answer,  lliat-  these  cases  are  true,  as  of  neces-. 
sity,  and  no  other  evasion :  but  here,  hail  is 
profferred,  which  is,  body. for  body.  .  Fire  is 
swiit,  and  canuiit  be  punished,  and  no  caution 
can  be  obtained  thereof.  But  obs^vte  the  true 
inference  and  consequence  of  this  argument  ; 
If  my  house  be  on  fire,  my  neighbour's  inu&t  I  ^ 
pulled  down ;  Mr.  Seldeii  is  seditious,  erga  Mr. 
Herbert,  his  neighbour,  must  be  impri^ned 

5.  It  hath  been  objected  out  of  Br.  Treason, 
24. 1  Mar.  That  the  said  Statute  of  25  £.  3, 
is  taken  largely,  and  that  the  detaining  of  a 
Castle  or  Fortress  is  Treason.  To  this  I  answer, 
that  the  bare  detaining  of  a  Castle  is  not  Trea- 
son, unless  it  be  with  intention  of  the  death  of 
the  king;  but  the  taking  ofa  Castle  is  treason. 
And  the  case  tlieremeaut  by  Brook,  is  Consta- 
ble's Case,  Dy.  128.  And  I  confess,  13  £liz. 
Dy.  298,  Dr.  Story*s  Case**,  that  conspiracy  to 
invade  the  kingdom,  is  Treason  ;  for  this  cannot 
be  without  great  danger  of  the  death  of  tba- 
kint; ;  for,  *  anna  tenenti,  omnia  dat  qui  just^ 
*  negat.'  And  all  those  Indictments  were,  t'nat 
they  intended  the  death  of  the  king;  but  no 
such  intention  is  expressed  here. 

6.  It  hath  been  objected.  That  this  case  ia 
out  of  the  Petition  of  Right,  because  in  this  re- 
turn theie  is  a  cause  shewed.  But  tlie  grievanoa 
wiiereupon  the  Petition  of  Bight  was  firamed, 
was,  where  no  cause  was  returned..  It  is  true, 
that  tlie  grievaace  goes  no  further,  but  where  no 
cause  was  returned  ;  for  that  was  the  grievance 
at  that  lime.  But  the  words  of  the  Petition 
of  Kight  are  further,  <  witliout  lieing  charged 
'  with  any  tbiug,  tp  wlucli  they  might  make  an- 
'  swer  by  the. law,'  which  implies,  that  such 
cause  ou|ght  to  be  contained  in  the  lCeturn» 
which  being'  put  into  an  Indictment,  fhe  party 
may  have  lus  Answer  thereto. 

7.  It  was  objected,  That  the  Keturn  shall 
not  be  construed  and  expounded  by  fractions^ 
I  answer.  That  we  need  not  make  such  an  ex- 
position; for  the  joint  construction  thereof 
makes  more  for  us,  than  the  several,  as  is 
shewed  before.* 

8.  That  a  general  Return  is  sufBcieat,  and  it 
need  not  have  trnnsof  art  in  it,  as  an  indict- 

!■"■■■■ 

*  See  Shower's  Miigibtracy  of  £n gland  vindi- 
cates!;  which  will  be  ftmnd  at  the  end  of  tlic 
Trial  of  Lord  llussel:  a.  D.  1683.  See  also  sir 
John  Hawjes's  fteply  to  the  Magistracy  of  JUig' 
land  vindicated,  p.  26. 
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meat  oaght  to  havtt.  For  Bxamer  I  oonfess  it ; 
bat  I  affirm,  as  above,  that  a  ratunv  ought  to 
be  ao  particular,  that  the  nature  of  the  offence 
ought  to  appear  oi^t  of  it :  and  it  is  not  to  be 
compared  to  general  Writs,  as « Apostatft  oapi- 
endo,  Idiotft  exaihinandoy  Leproso  amoTendo/ 
and  the  like:  for  those  writs  are  good  enough, 
because  they  contain  the  very  matter.  And 
although  it  hath  been  said^  that  there  are  two 
kinds  of  lepers,  yet  I  never  heard  but  of  one: 
^nd  the  Writ,  « de  bsretico  comburendo,'  is 
general,  and  good,  because  it  is  but  a  writ  of 
execution  upon  a  Judgment  ^ven  by  fhe  spi- 
ritual power.  But  because  they  mi^t  not 
meddle  with  the  blood  of  ^y  man,  the  exe* 
cotion  is  by  the  secular  power. 

9,  ItJiatbbeen  objected  out  of  30  Ass.  p. 
19.  that  the  kin|  would  have  one  drawn  and 
lianged  for  bringmg  into  England  the  Bulb  of 
the  pope.  But  the  book  answers  itself,  for  he 
was  not  drawn  and  hanged. 

to.  The  Statute  of  Westmin.  1,  c.  15.  was 
objected.  But  as  oft  as  that  Statute  is  ob- 
jected, I  will  always  cry  out,  « The  Petition  of 
*  Right,  TTie  PeUtion  of  Right !'  as  the  king  of 
France  cried  out  nothing  but  France,  France  ! 
when  all  the  several  dominions  of  the  king  of 
Spain  were  objected  to  him. 

11.  A  curious  distinction  hath  been  taken 
by  seijeant  Davenport,  between  stirring  to 
Sedition,  and  stirring  up  SeditioQ ;  for  the  first 
implies  an  inclination  only  to  do  it,  the  second 
impliet  An  act  done.  But  this  is  »oo  nice,  for 
if  a  man  stir  up  Sedition,  or  to  Sedition,  if  it  be 
with  intention  of  the  death  of  the  king,  the  one 
and  Che  other  is  Treason. 

18.  The  opinion  of  Fortescue  in  31  H.  6, 
la  b.  hath  been  objected,  That  for  an  offence 
done  to  the  court,  a  man  may  be  committed 
•efore  conviction.  To  this  I  answer,  1.  That 
the  Book  does  not  say,  that  he  shall  bt  com- 
amed  without  bail.  9,  The  offence  being 
done  in  face  of  the  court,  the  very  view  of  the 
court  is  a  conviction  in  liw. 

IS.  There  y^ta  objected  the  ^4  of  Edw.  9, 
IS.  Sir  Thomas  Fitchet's  Case,  who,  forgoing 
•hned  in  the  palace,  was  committed  by  this 
court  without  bail  or  mainprize ;  whkh  seems 
to  be  the  strongest  and  hardest  cnse  that  hath 
been  objected.  But  the*  answer  to  it  is  clear, 
and  undeniable ;  for  the  statute  of  3  E.  S,  c.  S. 
IS,  That  if  any  one  c6me  armed  before  the  Jus- 
tices, he  shall  forfeit  his  armour,  and  shall  be 
tmprisoned  during  the  kin^v^s  pleasure;  so  that 
by  the  express  purview  of  the  statute,  such  a 
man  is  not  baiUble.  So  my  conclusion  remains 
form,  notwithstanding  any  of  thos^  ol^ections. 
That  the  prisoner  here,  being  ^committed  be- 
fore conviction  of  any  oflBence,*  (it  being  not 
oossible  to  understand  this  offonce  treason)  is 
bailable ;  and  that  he  is  baihible  here,  I  will 
r>ffer  two  other  reasons:  1.  The  return  is  here 
for  Sedition  ;  add  there  is  an  information  in 
the  Star-chamber  ai^ainst  the  prisoner,  for  sedi* 
tiotts  practices  against  the  kin|&tfnd  his  govern- 
ment. I  will  not  affirm,  that  5iey  are  the  same 
oStnoe,  bat  there  is8omepr6bability  tbat  they 


are  the  self-same;  and  if  they  be  the  same 
ofience,  then  the  sedition  here  intended  is  not 
Treason,  and  so  the  party  is  bailable.  S.  This 
prisoner  was  ready  at  this  bar  the  last  term, 
and  here  ^as  a  grand-jury  at*  bar  the  hst 
term,  and  here  was  the  king's  counsel  present, 
who  are  most  watd^l  Ibr  the  king ;  and  jet  ao 
indictment  was  not  preferred  to  ibem  against 
this  prisoner.  Whicn  thinigs  induce  me  to  be 
of  opinion,  that  the  offence  here  mentioned  in 
this  Return  is  not  Treason,  or  so  great  as  is 
pretended  on  the  other  side.  I  wilV  remember 
one  case  which  perhaps  nuty  be  objected,  (and 
yet  I  think  they  will  not  object  it)  and  so  con- 
clude. 11  R.  9,  Parliament  Roll  14.  in  the 
printed  statute,  c.  S.  and  5.  where  it  appears, 
that  divers  questions  were  propounded  by  the 
king  to  Tresuian  and  Belknap,  the  two  Chief- 
Justices,  and  to  the  other  justices :  one  of 
which  questions  was,  how  they  are  to  be  po- 
nished,  who  resisted  the  king  in  exercising  his 
royal  power,  &c.?  And  the  answer  of  the 
Judges  was,  ti/ia'Tore,  tbat  they  are  to  be  po- 
nished  as  traitors ;  and  21 R.  S,  c.  91.  this  opi- 
nion was  confirmed .  But  aflerwards  in  1 H.  4, 
c.  S.  and  i.  and  1  If.  4,  in  the  Parliameot- 
RoU,  n.  66,  67,  the  Judges  were  questiofitd, 
for  their  opiuiou,  in  parliament.  They  answered, 
That  they  were  threatened  and  enforced  to 
give  this  opinion,  and  that  they  were  in  truth 
of  the  contrary  opinion.  And  Belknan  said, 
That  he  acquainted  and  protested  to  tne  earl 
of  Kent  aforehand,  that  his  opinion  was  always 
to  the  contrarv.  But  the  parliament  was  aot 
con«nt  with  these  excuses,  hot  they  were  all 
adjudge  Traitors;  and  Tresilmn's  end  is 
known  to  all,  and  Belknan  was  banished ;  for 
liis  wife,  in  2  H.  4,  brougnt  a  writ,  without 
naming  her  husband,  because  he  was  banished. 
And  the  said  Statute  of  31  R.  S,  was  repealed. 
Therefore  upon  tfie  whole  matter'  I  conclude, 
that  tlie  prisoner  ought  to  be  bailed. 

On  the  same  day,  sir  Miles  Hobart  aod 
Benjamin  Valentine,and  Denzil  H<^es,  esquires 
were  at  the  bar,  uaon  ait  Habeas  Corpus  di- 
rected to  the  several  prisons ;  and  their  counsel 
was  ready  at  the  bar  to^  have  argued  the  case 
for  them  also  :  but  because  the  same  Return 
was  made  as  above,  they  said;  That  all  of 
them  would  rely  upon  this  Argument  made  by 
Mr.  Littleton. 

Mr,  5!e/deti's  AiGuifXKT.* 

Upon  the  writ  bf  Habeas  Corpus  ad  iv^ 

ciendum  ei  recipiendum,  directea  out  of  the 

Kittg's-bench  to  the  Lieutenant  of  the  Tower, 

he  returns,  that  the  prisoner  was  first  committed 


^  The  Editor  of  Mr.  Selden's  Works,  in  his 
Prefoce  to  the  third  Volume,  says,  **  This  is 
the  Substance  of  an  Argument  made  in  his  (Mr. 
Selden's)own  case,  and  which  was  pronounced 
b^  Mr.  Littleton."  But  as  there  is  so  treat  a 
difference  between  them,  we  leave  the  Reader 
to  judge  of  that ;  and,  as  it  concerbt  so  grand  a 
Domt  as  the  Liberty  of  the  Sabject.  have  th^re* 
foregiv^fa  both. 
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to  to  coiiedy  by  a  wtrrant  of  tlie  lords  of  tbe 
pmj-coimcily  datoil  4  Maitu  5  Caroli  regis, 
and  recitts  fit  w»rnuit  wherein  the  kiiiE*s  pkft> 
sure  for  the  comaucment  h  abo  signifiea.  And 
ivther,  ho  remrm^  that  the  prisoner  is  de- 
tained by  hiiii>  by  tirtoe  of  another  warrant, 
lAerward  dirarad  to  hhn,  nnder  the  kiAnfs 
own  handy  daced  the  7th  of  May  fbUowng ; 
wherein  it  is  signified,  that  he  was  to  ti^Le  know- 
ledge, that  the  commitment  was  '  fir  notable 
'  ooniempts  eommined  against  Oar  Self  and 
'  Our  Goremssent,  and  foe  stirring  op  of  Sedt^ 
'  cion  almost  Us,'  with  •  command  to  diettun 
him  antil  his  mucsi/s  pieasore  were  iartber 
known,  &c.  And  so  oertilies  the  conxt,  that 
these  are  the  causes  of  taking  and  detaining 
him,  and  brings  in  his  body  accordinj;  to  the^ 
writ.  And,  whether  upon  this  Return,  the 
prisoner  oi^ht  to  be  delivered  by  the  coart, 
upon  vAcmst  bail,  or  remanded  to  tbe  Tower, 
is  the  question  ?  That  it,  sappoeiog  the  Return 
to  bo  every  way  true  (as  in  all  cases  it  must  be 
sopposedy  whoi  the  question  arises  upon  a 
return),  whether  there  be  sufficient  cause  ex- 
presssd  in  it,  for  which  the  prisoner  ought  to 
be  renmnded  ?  Or,  that  tbe  cause  of  the  com- 
mitment be  such  (as  it  is  expressed  in  the 
retun)  dkat  he  ought  to  be  bailed }  If  there 
were  no  more  in  the  cose,  but  the  lords,  or  tbe 
king's  command  only,  without  ferther  cause 
ihewed  of  the  commitment ;  then  it  were  clear, 
bj  the  Dedaration  of  both  houses  of  parlia- 
ment, and  the  Answer  of  his  majeity  to  that 
Deohratiott,  in  the  late  Petilbn  of  Right,  timt 
the  prisoners  were  to  be  remanded.  And  the 
objections  tliat  some  have  made,  out  of  the 
siatote  of  Westminster,  the  first,  c.  15.  That 
persons  committed  by  command  of  the  king, 
are  not  renlevisable,  and  out  of  Stamford,  m. 
73. 89  if  W  interpreted  *  bailable'  (which  in- 
deed lie  doth  not,  if  he  be  observed)  to  be  ui»- 
derstood  in  that  statute  b;f  *  replevisable,'  and 
the  like,  are  directly  agnhist  the  verv  body  of 
the  Petition  of  Rig|it,  and  were  so  folly  deared 
in  the  debates,  ont  of  which  the  Petition  of 
Ri«ht  was  framed,  that  to  dispute  them  again, 
were  but  to  question  what  tne  whole  parlia- 
ment had  already  resolved  on,  as  the  certain 
tod  establisbed  law  of  the  kingdom.  Nor  is 
it  timdy  to  dispute  here  again  the  general  power 
of  commitment,  by  the  loids  or  by  tbe  king 
himself.  There  is  a  coounitment*  in  the  ease, 
sod  there  is  a  cause  shewed  of  that  commtt- 
oent,  and  of  the  detainer  in  prison  ;  and  the 
<plity  of  that  Cause  only  is  troly  the  sole  ques- 
tion;  to  the  staung  of  which,  the  nature  and 
conrse  of  batb  nnon  offences,  either  returned 
generally  opon  Habeas  Corpus,  or  appesring 
more  specially  upon  indictments,  is  shortly  to 
be  first  opened.  All  offences,  by  the  laws  of 
the  realm,  bdhg  of  two  kinds :  the  first,  po- 
nishable  by  loss  of  life  or  limb  ;  the  Second,  by 
fine,  or  some  pecuniary  mulct,  or  damage  and 
impnsonmen^or  b^r  one  of  them  ;  and  those 
of  the  first  kind  being  treason,  mnrder,  felo- 
nies of  less  nature,  and  some  more ;  and  of 
the  second  kmd,  bloodsheds,  afirajs,  and  other 


trespasses:  If  any  prisoner  stand  committedr 
(though  beibre  oontictioo)  for  treason  or  mur- 
der; the  Judges,  ibr  aught  appears  in  thfer 
Books,  have  not  often  used  to  let  him  to'bai^ 
unless  it  have  appeared  to  them,  that  there  bath 
been  either  want  of  prosecution,  or  of  evidence 
to  proceed,  or  that  tbe  proceeding  through  dis- 
ability of  the  appellant  (in  case  of  appeius),  a^ 
when  he  is  excommunicate,  is  delaveo  ;  or  that 
the  evidence  is  slight,  or  some  socn-lilw  cause. 
So  that  in  th^  bailing  iq>on  such  ofiences  of 
the  highest  nature,  a  kind  of  discretion,  rather 
than  a  constant  law,  hath  been  exercised,  whev 
it  stands  wholly  indi£Gerent  m  the  eye  of  thor 
comt,  whether  the  prisoner  b^  guilty  or  not.^ 
And  according  to  that,  tber  often  let  to  baif, 
detain  in  piison^  or  remand  the  prisoner.  Also 
in  Felonies  of  less  nature;  which  being  aH,  a^ 
those  of  the  greatest  nature,  capital,  aikl  so  the^ 
punishment  of  tbe  same  above  imprisonment, 
the  imprisonment  of  the  offenders  irtthout  bail, 
is  only  used  ad  talvam  eustodiam,  and  cannot 
be  used  adpamtm.  But  if  a  prisoner  before 
conviction,  or  somewhat  that  supplies  a  con« 
viction,  (so  thersfore  also  fit  enough  before 
conviction)  stand  committed  for  trespasses  only, 
as  all  offences  of  tbe  second  kind  are,  and  ara 

Sunishable  only  by  fine  and  imprisonment,  or 
y  one  of  them  (in  which  case  imprisonment  is 
to  be  the  highest  part  of  his  punishment,  after 
conviction)  there,  by  the  constant  course  (onlesa 
some  special  act  of  parliament  be  to  the  con* 
trary  in  some  particular  case)  upon  offer  of 
good  bail  to  the  court,  he  is  to  be  bailed ; 
which  agrees  abo  with  all  justice  and  exactness 
of  reason,  that  so  both  the  court  may,  by  his 
sureties  and  bail  (to  whose  care  he  is  a-new 
committed)  be  assured  to  have  him  ready  at 
the  day  given  him  upon  the  bail,  to  answer  all 
proceeding  against  him ;  and  he  himself,  having 
sureties  that  so  undertake  for  his  appearance, 
may  not  l>e  compelled,  before  conviction,  to 
endure  thai  continually,  ad  emiodiam  only, 
which  is  the  highest  part  of  what  he  is  to  suffer, 
after  conviction,  ad  panam.  So  that  in  cases 
of  imprisonment  for  offences  of  the  first  kind, 
divers  circumstances  might  be,  for  which  suffi- 
cient bail  offered  might,  according  to  the  use, 
be  refused  by  the  court.  But  in  cases  of  im- 
prisonment for  offence^  of  the  second  kind, 
sufficient  bail,  offered  before  conviction,  ought 
of  common  ri^t  to  be  acCepted';  saving  stiH, 
where  a  special  act  of  parliament  alters  tbe 
law  in  some  particular  case  t  but  there  is  no 
colour  or  pretence  of  any 'such  act  concerning 
the  case  in  question ;  so  that  we  are  to  exa- 
mine it  (for  the  point  of  bailmg)  only  at  the 
common  law. 

The  state  then  of  the  question  is  but  this : 
Whether  that  expression,  <  for  .notable  con- 
'  tempts  against  Our^self,  and  our  government^ 
'  and  for  stirring  up  of  sedition  against  Us,'  do 


*  Vide  3  Assis.  pi.  d.  3  Assis.  pi.  IS.  43  Assis. 
pL  40.  30  Assis.  pi.  47.  41  Assis.  pi.  14.  9t 
Edw.  4,  fol.  95,  and  71  Brook,  tit.  Maiopriso 
ao  and  a3.  $  Wvt.  Dytr,  fbl.  17^  n. 
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denote  any  oHence  of  the  first  kind ;  Which,  if 
it  do  not,  or  so  do  not,  as  that  the  court  may 
by  the  words  of  it  be  sufficiently  informed  that 
it  is  some  offence,  at  least,  of  the  first  kind ; 
tlie  hail,  in  this  case,  ought  to  be  accepted. 
The  offences  in  the  return  being  two;  first, 
''notable  contempts,'  and  then  '  stirring  of 
^sedition,'  and  both  '  against  the  king/ 

There  can  be  no  question  made  ofit,  but  that 
all  Contempts,  of  what  kind  soever,  that  are 
punishable    bj^   the  laws  of  the    realm^  are 

*  against  the  king  and  his  government,' immedi- 
ately or  mediately.  And  although  the  latitude 
of  them.be  such,  as  that  some  may  vastly  ex* 
ceed  others;  yet  they  are  all,  as  Contempts, 
only  trespasses,  &c.  punishable  only  by  fine  or 
imprisonment,  or  by  both,  but  not  until  con- 
viction of  the  parties  (as.  neither  are  pther  like 
offences),  unless  the  contempt  b^  in  the  face 
of  some  coort,  against  which  it  is  committed, 
which  supplies  a  conviction.  Now  in  this  case, 
the  contempts  are  only  expressed  in  a  gene- 
rality, and  no  conviction  appears  of  them.  *  So 
that  for  that  part  of  the  relum,  there  can  be 
DO  colour  why  the  bail  ought  not  to  be  accept- 
ed. But  all  the  doubt  of  the  case  depends 
upon  the  second  offence ;  that  is,  '  the  stirring 

*  up  of  Sedition  against  the  king/  Which  if  it 
be  an  offence  only  of  the  same  kind  as  Con- 
tempts are,  or  a  mere  trespass  only  to  the  king; 
or,  if  by  the  words  of  tiie  return,  it  appears  not 
to  the  court  to  be  an  offence  of  the  first  kind, 
chat  is,  either  treason,  or  felony  at  least,  (there 
being  no  conviction  in  the  case)  the  prisoner 
ought  to  be  bailed.  For,  unless  the  court  be 
assured,  out  of  the  words  of  the  Return,  that 
the  prisoner  stands  committed  for .  some  such 
cause,  for  which  he  might  not,  of  right,  demand 
his  bail ;  it  is  clear  they  ought  to  bail  him.  It 
rests  therefore  to  examine  the  nature  of  the 
offence  comprehended  in  those  words  '  stirring 

*  op  sedition  against  us.'  If  it  be  any  thing 
above  what  is  trespass  only,  plainly  it  must  be 
either  treason  or  felony.  For  felony,  no  man 
pretends  that  by  those  words,  any  kind  of. 
felony  is  to  be  understood.  The  question  then 
roust  be,  whether  the  *  stirring  up  sedition 
'  against  the  king,*  be  treason  or  no ;  that  is 
high-treason,  as  all  treason  is  that  toucheth  the 
king,  as  treason  ?  For  petit-treason,  by  the  com- 
mon-law, is*  felony,  in  regard  of  the  king,  and 
treason  onlt  with  respect  to  persons  slain, 
against  the  Taith  and  obedience  due  from  the 
offender ;  and  therefore  the  indictments  of  it 
say  '  felonicfe  et  proditori^,' 

In  the  consideration  of  the  question  thus 
stated,  Brst,  the  use  of  the  word  Sedition,  and 
the  sense  of  it  in  our  language,  and  in  our  laws, 
that  received  it  out  of  that  language,  is  to  be 
examined ;  and  then  what  those  words  '  against 

*  us,*  iniport.  Out  of  both  which,  it  will  be 
easily  concluded,  that  the  offence,  as  it  is  ex- 
pressed in  the  return,  although  it  be  a  great 
one,  yet  it  is  only  a  trespass,  arid  punishable 
by  fine  only  or  imprisonment,  or  both  of  tliem. 
l^r  Sedition,  and  the  general  notion  of  it ,  we 
have  not  either  in  the  division  or  explication 


of  offences  that  occur  in  our  books  an  expiess 
definition,  description  or  declaration  of  it, 
though  it  occurs  sometimes  as  mingled  with 
some  other  offences,  and  the  adjective  of  it 
often^r  than  the  substantive :  Nor  hath  tiiere 
been  yet  found  any  indictment  or  proceeding 
upon  the  crime  of  Sedition,  by  that  name  singly, 
as  an  offence  in  law,  clearly  eaoii§b  known  by 
i tsel£  '  Unlawful  assemblies,  roots,  riots,  com- 
'  motions,'  are  the  nearest,  if  not  t|ie  very  things 
that  by  other  names  do,  for  the  most  part,  ex- 
press what  sedition  is  in  our  laws.  V^id.  3 
Hen.  7,  f<)l.  1,  et  Brook,  Riots  4  et  5.  But  our 
language,  rather  than  our  laws,  hath  received 
the  word  from  Latin,  and  thence  hath  in 
preambles  of  statutes,  and  of  indictments,  some- 
times inserted  it ;  so  that  missing  an  express 
exposition  of  the  word  in  our  law,  we  have 
reason  to  seek  for  it  first  in  the  language 
whence  we  received  it,  and  then  in  the  use  of 
it  in  our  own. 

In  Latin^  that  which  is  mutiny,  raising  of 
tumult,  assembling  of  any  armed  power,  or 
conventicles,  or  the  like,  is  sedition.  Whence 
it  is,  that  in  the  civil-law,  udUio  et  tvmuUus 
are  frequently  joined;  and  concitatores  sedi- 
tionis,  and  aetaret  $ediUoni$,  occur  in  the  text  of 
that  law  *,  for  such  as  stir  up  Sedition.  Atid 
thence  also  teditio  miliiam  is  used  for  a  mutiny 
of  the  Soldiers  in  the  Army,  in  Tacitus  stnd 
others,  and  t[)at  for  no  more  than  the  profess- 
ing themselves  against  any  command  whaiso- 
ever  given  by  the  general.  In  tliis  sense  it  is 
used  also  by  a  lawyer  of  Ephesusy  in  the  boly 
text,  where  Demetrius  tlie  silversmith  assem- 
bled the  rest  of  his  company  against  St.  Paul, 
for  preaching  a^in^t  Diana.  '  For  we  are' 
(saith  he,  speaking  to  appease  the  assembU) 
'  even  in  jeopardy  to  be  accused  of  this  days 

<  Sedition,  forasmuch  as  tliere  is  no  cause  wbere- 

*  by  we  may  give  a  reason  of  this  concourse  of 
^  people,'  Acts  xix.  40.  In  the  same  sense 
Tertullus,  an  orator  and  lawyer,  pleading  against 
St.  Paul  at  Cssarea,  before  Felix  the  governor 
there,  '  We  have  found  this  man  a  mover  of 
'  Sedition  amongst  all  the  Jews  throughodc  tbe 
'  world,  and  a  diief  maintainer  of  the  sect  of 
'  the  Nazarenes,'  Acts  xxiv.  5.  And  such  like 
testimonies  are  very  obvious.  In  the  self-same 
sense  the  word  was  received  into  our  laogoage, 
as  we  may  see  in  that  act  of  parliament  against 
the  Lollards,  under  H.  4,  2  H.  4,  c.  15.  The 
words  there  are,  '  That  they  uught  openly  and 

*  privily  divers  new  doctrines,  contrary  to  tbe 

*  faith  and  determinations  of  tlie  holy  church ; 
'  and  of  such  sect  and  wicked  doctrine  and 

<  opinions  they  niake  unlawful  conventicles  and 
'  confederacies,  they  hold  and  exercise  schools, 
'  they  make  and  write  books,  they  dp  wickedly 

<  instruct  and  inform  people.'  *  tx  ad  sedi- 
^  tionem  sen  insurrectionem  excilint  quantum 

<  possunt,  et  magnas^  dissehtiones  et  divisiones 

<  in  populo  faciunt.'  Rot.  Pari.  9  H.  4,  o.  ^ 

*  ff.  ad  I.  Juhan  majesUtis^  hb.  1.  &  tit.  ad 
leg.  Jul.  de  vi  publ.  I.  3,  &c.  C.  tit.  de  sedi- 
tiosis,  1.  1.  &  2.  ^ 
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'And,  as  much  as  they  may,  incite  and  stir 
'  them  to  Sedition  and  insurrection^  and  maketh 

*  great  strife  and  division  among  the  pe<»ple, 
<&c/  And  about  the  beginning  of  queen 
Mary,  an  act  of  parliament  was  made  against 
Seditious  Words  and  Rumours;  in  the  pream- 
ble whereof,  *  seditious  and  slanderous  newt' 
is  meniiooed,  and  *  seditious  and  slanderous 

*  writiogt,  and  persons  intending  and  practising 

*  to  move  and  stir  seditions'  (so  it  is  in  Rastall 
and  the  Roll  of  parliament,  not  '  seditious,'  as 
in  the  Statutes  at  Uree),  *  discord,  dissension, 
and  rebeflion  within  this  realm,'  1  et  S  Phil,  et 
Mar.  3.  And  to  the  same  purpose,  an  act  of 
explanation  of  the  said  act  ot  queen  Mary  was 
made  in  1  Eliz.  c.  6,  wherein  mention  also  is  of 

*  false,  seditious,  and  slanderous  news,  or  tales,' 
against  the  queen.  As  also  in  her  13th  year, 
c.  1,  a  provision  is  made  against  '  contentious 

*  and  seditious  spreading  abroad  of  titles  to  the 
'  succession  of  tl^e  crown.'  And  in  another  Act 
of  the  same  year,  c.  9,  also  the  bringing  Bulls 
from  Rome,  *  to  raise  and  stir  sedition/  is  men- 
tioned in  the  preamble.  And  in  the  23rd  year, 
another  act  83  Eliz.  c.  3,  was  made  with  this 
title, '  Against  seditious  words  and  rumours  ut- 
'  tered  against  the  queen's  most  excellent  ma- 

*  jesty.'  And  in  indictments  upon  that  statute 
ot  the  1st  and  2nd  of  Philip  and  Mary,  as  it  was 
continued  in  the  act  of  the  2Srd  Eliz.;  the  party 
indicted  for  slanderous  words,  in  defamation  of 
the  queen,  is  said  to  have  been  <  machinans  et 

*  intendens  seditionem  et  rebellionem  infra  hoc 

*  regnum  Anglis  movere  et  suscitare,'  and  th^at 
'  advisate,  ec  cum  mahtiosa  intentione,  contra 
'  dictarn  dominam  reginam,  et  felonice  ut  fclo 
'  dicte  domine  regine  nunc,  devisavit  et  scripsit 
'  quasdam  falsas,  seditiosas,  et  scandalosas  ma- 
'  tcrias,  &c.'  34  Eliz.  Coke,  lib.  intrat.  indict- 
ment, tbi.  352,  col.  3  and  353,  where  the  title 
is  misreferred  to  the  act  of  1  Eliz.  cap.  2. 

In  the  lord  Cromwell's  Case  also,  90  Eliz. 
Coke  4.  in  act,  de  tcanSalis,  Seditio  is  men- 
tioned <  against  the  queen's  proceedings ;'   and 

*  seditio  domini  regis,  vel  exercitus  sui,'  in  Brac- 
ton,  fol.  118,  and  '  seditio  regni,  vel  exercitus/ 
in  Glanville,  1.  14.  c.  1,  and  '  seditio  personae 

*  domini  regis  vel  exercitus,'  in  Hengham,  c.  2. 

Now,  for  the  sense  of  the  words  *  sedition/ 
and  '  seditious/  it  will  be  most  plain,  that  in  all 
these  places,  (except  those  old  Books  of  Brac- 
ton,  GlanvilFe,  and  Hengham,  the  interpretation 
of  »hom  hath  fittest  place  after  the  examina- 
tion of  the  objections  made  to  prove  sedition  to 
be  treason)  they  denoted  in  our  language,  and 
in  the  use  of  our  laws,  tliat  received  them 
thence,  such  an  offence  as  was  not  punishable 
(without  i^me  special  provision  by  act  of  par- 
liament) otherwise  than  by  fine  and  imprisoti- 
ment  at  the  utmost;  and  were  reputed  singly, 
but  as-words  or  names  designing  '  tumults,  un- 

*  iawOil  assemblies,  routs,  factions  or  rebellions,' 
against  any  part  of  the  established  laws,  or  pub- 
lic commands.  Therefore  in  that  act  of  2  Hen . 
4,  concerning  the  Lollards,  the  punishment  of 
them  that  o&nded  a  gainst  the  acts,  and  '  were 

*  such  stirrers  of  sedition  and  insonrection/  was, 


that  they  should  be  imprisoned  only  by  virtue 
of  that  act,  until  purgation,  if  they  purged  them- 
selves ;  and  imprisoned  and  fined  alter  convic- 
tion, and  detained  in  prison  till  abjuration :  and 
upon  refusal  to  abjure,  or  upon  relapse,  to  be 
burnt  for  heretics :  but  that  act  is  repealed  by 
the  25  Hen.  8,  c.  14.  So,  by  the  act  of  the  1st 
and  2nd  of  Philip  and  Mary,  the  first  offence 
of  *  speaking  seditious  and  slanderous  words/ 
or  rumours  of  the  king  or-queen,  was  after  con- 
viction, standing  on  the  pillory,  and  loss  of  ears, 
(unless  be  redeemed  them  by  the  fine  of  100/.) 
and  three  months  imprisonment.  And  if  any, 
from  another's  report,  shall  speak  any  seditious 
Imd  slanderous  news  of  the  king  and  queen,  he 
should,  after  conviction,  lose  one  ear,  (or  redeem 
it  by  100  marks)  and  have  one  month's  impri- 
sonment :  And  that '  if  any  should  mahciously 
'  devise,  or  write  any  book  or  writing,  contain- 
^  ing  any  false  matter,  clause  or  sentence,  of 
'  slander,  reproach,  and -dishonour  of  the  king 

*  or  queen,  to  alienate  the  minds  of  the  subjects 
'  from  their  dutiful  obedience,  or  to  the  eacou- 

*  raging,  stirring,  or  moving  of  any  insurrection 

*  or  rebellion  within  this  realm  ;  or,  if  any  pro^ 
'  cure  any  such  thing  to  be  done  (the  said  of- 

*  fence  being  not  punishable  by  the  statote  of 

<  25  of  Edw.  3,  of  treason)  be  should  lose  his 
'  right  hand.  And  that  the  second  offence  of 
'  them  that  were  punishable  b^  loss  of  ear  or 

<  ears,  should  be  imprisoned  duringlife,  and  loss 

*  of  all  their  goods  nnd  chattels.'  This  act  of 
queen  Mary  expired  at  her  death,, and  agreeable 
to  it  was  that  provision  of  the  act  of  1  Eliz.  c  6, 
which  extended  the  same  to  queen  Eliz.  during 
her  life;  but  there  is  no  such  law  at  this  day  in 
being.  So,  in  that  of  the  13  of  Eliz.  c.  1,  the 
first  offence  of*  contentious  and  s^itiuus  spread- 

*  ing  abroad  of  titles  to  the  succession  of  the 
'  crown/  is  punished  by  the  imprisonment  of 
one  whole  year,  and  the  loss  of  half  the  ofiend- 
er's  ^oods,  and  the  second  offence  by  the  pains 
of  a  pramunirt.  The  bringing  in  of  Bulls  also 
from  Rome,  to"  alienate  the  nfiiids  of  the  sub- 
jects from  their  dutiful  obedience,  and  to  raise 
and  stir  sedition  and  rebellion*,  is  made  high 
treason  by  that  dther  act  of  the  same  year.  By 
which  it  appears,  that  '  stirring  to  sedition ' 
alone  is  in  that  very  act  clearly  supposed  of  far 
less  nature.  Biit  that  act  is  also  expired.  In 
that  also  of  the  23  of  EUz.  c.  2,  the  reporters  of 

*  seditious  news  or  rumours'  against  the  queen, 
was  made  loss  of  ears  (as  before ;)  or,  that  to  be 
redeemed  at  200/.  besides  imprisonment  of  six 
months :  and  the  reporters  firom  anjther'i 
mouth,  to  be  punished  according  to  that  of  l 
and  2  of  Philip  and  Mary ;  saving,  that  the  im- 
prisonment, by  this  act,  is  three  months,  and 
the  second  offence  is  made  felony,  and  writing 
of  any  seditious  matter,  to  the  purposes  in  that 
act  or  qtieen  Mary,  is  made  felony,  upon  which 
act  the  indietments  of  felony  before  men- 
tioned, are  grounded ;  but  that  act  also  expired 
by  the  death  of  queen  Eliz.  And  in  that  case 
of  the  lord  Cromwell,  who  brought  a  $eandalum 
tnagnatum  against  the  parson  of  Northelenham 
in  Norfolk,  for  saying,  <  That  you  like  not  -of 
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^  mc,  but  you  like  of  thtm  that  maiotain  wdi- 
tioiis  ag&inst  the  queen's  proceeding.'  Al- 
though, in  the  report  of  the  case,  sediuon  gene- 
rallj  be  called  an  open  and  heinous  crime,  aod 
deicribed  to  be  as  in  the  tiature  of  some  great 
&ctiotts  assembly,  or  riot ;  yet  the  defendant 
justifies  the  words,  by  this,  that  the  plaintiff  and 
he  had  discourse  of  one  that  preached  against 
the  Book  of  Common  Prayer,  and  tliat  in  their 
discourse  the  plaintiff  said  to  the  defendant,  *  1 

*  like  not  of  tbee :'  To  which  be  replied,  <  It  is 

*  no  marvel,  for  you  like  of  them  that  maintain 

*  sedition,  (praedicf  seditiosam  doctrinam  innu- 
'  endo)  against  the  queen's  prpceediii^ ;'  and 
the  justification  allowed  good.  Wheirce  it  ap- 
pears clearly,  that '  maintaining  sedition,'  gene- 
rally may  tie,  such  preaching  of  seditious  doc- 
trine which  js  punishable  only  by  the  statute  of 
1  £liz.  cap.  1,  by  fine  and  imprisonment.  Out 
of  all  which  examples,  it  appear^,  that  sedition, 
atnd  acts  seditipusly  done,  are  of  themselves 
^ngly  no  capital  cnmes,  or  otherwise  punbh- 
able  than  by  fine  or  impHsoument^  or  both; 
unless  bv  some  special  act  of  parliament  it  be 
ordained  otherwise.  And  to  confirm  this  also, 
we  may  observe  divers  other  statutes ;  wliere 
souts,  riots,  rebellions,  and  insurrections  (all 
.fvhicb,  of  tliems^ves,  if  no  traitorous  attempt  ap- 
pear,by  some  overt  act,are  punishable  but  by  fine 
or  imprisonment,  unless  some  act  of  parliament 
especially  ordain  a  greater  punishment)  have 
•pecial  punishments  appointed  for  tliem ;  being 
«t  the  oommon  law  but  in  the  nature  of  tres- 
passes. As  in  the  17  Rich.  3,  c.  8.  it  ap|)ears, 
chat  in  the  5th  year  of  the  same  king  (which  is 
5  Rich.  9,  e.  6.  Stat.  1.) '  outrageous  assemblies 
'  of  the  people  against  the  king's  dignity,  and 
'  his  crown,  and  tSe  laws  of  the  land'  (as  every 
gnat  riot  is)  were  made  Treason;  which  act  is 
long  since  repealed.  Whence  it  is  also  very 
observable  to  this  purpose,  that  in  two  Acts  of 

rrliament,  the  one  of  the  3  Hen*  5,  c.  9.  Stat, 
and  the  other  of  the  8  lien.  6,  c.  14.  the 
aunple  word  '  riots'  (which  is  most  known  in 
the  law,  to  this  day,  for  seditious  assemblies)  is 
taken  plainly  as  an  expresaion  sufficiently  com- 
prebending  assemblies  of  people,  in  great  noni- 
oer^  in  manner  of  insurrection,  and  also' rebel- 
lions, as  will  appear  nlaioly,  bv  comparing  the 
preambles  witu  the  bodies  of  the  same  acts. 
And  in  11  Hen.  7r  c.  7.  fiv  the  punishment  of 

*  unlawful  raising  and  leading  of  people,  riots, 
'  routs,  and  other  unlawful  assemblief,'  a  fi>rm 
of  proceeding  is  appointed ;  wherein  appears 
nost  plainly  and  expressly,  that  the  punishment 
was  only  by  fine  and  imprisonment,  and  the  ant 
was  to  continue  bat  till  the  next  parliament, 
when  it  expired.  Therefi)re  also  by  the  act  of 
3  &  4  Edw.  6,  c.  5.  entitled,  *  An  Act  for  the 
'( punishment  of  unlawful  assemblies,  and  rising 

*  of  the  king's  subjects,^  it  was  ordained,  <  That 

<  if  any  persons,  to  the  number  of  twelve,  or 

*  above,  being  ias^embled  together,  shall  intend, 
'  with  force  of  arms,  unhi^fttlly,  and  of  their 

*  own  autliority,  to  kill  or  imprison  jBoy  of  the 

<  king's  privy-council,  or  to  alter  or  change  any 
'  li^ws  established  by  parliameot.  and  shall  not 


*  depart  and  retire  to  their  own  habitatioDs, 
'  within  one  hour  after  command  mode  by  the 

*  sheriff,  some  justice  of  the  peace,  or  other  such 
'  officer,  in  that  behalf,  the'  offence  should  be 

*  high-treason .  And  if  such  persons  asseoiblcj, 
'  to  the  pulling  down  of  ditches,  or  laying  open 

*  indosures,  or  to  the  committing  of  some  suclt 
'  more  offences,  retire  not  withm  that  space, 
'  that  it  shall  be  felony  in  them.  And  if  any 
'  should  incite  such  persons  to  any  such  act,  bt 
'  speaking,  ringing  a  bell,  sounding  a  trumpet', 

*  firing  of  beacons,  or  the,hke;  insomuch  (bat 

*  they  remained  together  after  any  such  com- 

*  mand  as  aforesaid  by  the  space  of  an  hoar, 
'  and  commit  any  such  act,  as  aforesaid,  it 
'  should  be  felony  also.  .  And  the  persoos  so 
^  assembled,  and  remaining  together,  to  'the 

*  number  of  forty,  by  ilie  space  of  two  bours» 

<  are  by  the  same  made  traitors.  And  that  if 
'  the  number  be  above  two,  and  nnder  twelve, 
'  that  with  force  of  arms,  unlawfully,  and  of 

*  their  own  authority,  assembled  for  the  caitiog 
'  down  of  ditches,  indosures,  and  diyers  Mich 

*  other  thines,  their  staying  together  after  socb 
^  command  by  the  space  of  an  hour,  sliould  be 

*  punished  by  a  year's  imprisonment,  and  fine 

*  and  ransom  at  the  king's  pleasure.'  And  it  is 
also  in  the  same  Act  ordained,  '  That  if  an; 
'  person  shall  procure,  move,  or  stir  anr  other 
^  person,  or  persons,'  to  arise,  or  make  snj 

*  traitorous  or  rebellious  assembly,  to  the  intent 
^  to  do  any  of  the  things  before-mentioned,  it 

<  should  be  felony.  And  further,  that  if  any 
'  person  were  spoken  to,  moved,  or  stirred  to 
^  make  any  commotion,  insurrection,  or  unlaw- 
'  ful  assembly  for  any  of  the  intents  befbit- 

*  mentioned,  and  did  not-teU  it  within  twenty- 
'  four  hours  aflerward,  unless  he  have  suffidtnt 

*  excuse,  to  some'bead  officer  where  suchtpeak- 

*  ing  were  hed,  should  suffer  imprisonment,  on- 

*  til  he  were  discharged  by  three  justices  oiftlK 

*  peace,  whereof  one  to  be  of  the  quorum.*  Tbi) 
Act  was  to  endure  tiH  the  end  of  the  next  par- 
liament only^  which  was  in  7  Edw.  6,  and  then, 
cap.  11.  it  was  continued  till  the  end  of  tbf 
next  which  was  in  1  Mar.  sess.  fi.  wherein,  c. 
12.  it  is  repealed,  and  another  of  the  same  na- 
ture made.  Both  which  shew  most  evidcndj, 
that  those  unlawful  assemblies,  insurrections, 
commotions,  and  the  like,  which  are  plainly 
Seditions,  provided  for  bv  those  acts,  were  be- 
fore but  trespasses,  punishable  only  by  fine  and 
imprisonment.  That  of  the  1  Mar.  sess.  t  c. 
IS.  is  intituled,  <  An  Act  agamst  unhwriul  and 

*  rebellious  assemblies,'  where  the  clause  of  the 
privy-counsellors  (that  was  in  the  3  &  4  Ed<r.  6») 
IS  omitted ;  and  the  rest  of  the  offence  toncfa- 
ii^  the  altering  of  laws,  is  expressed,  as  in  dnt  i 
of  £d.  6,  saving,  that  the  crime  is  made  fielonj, 
whereas  it  was  treason  by  that  of  Ed.  6.  The 
rest  of  that  act  of  1  Mar.  is,  for  the  most  part, 
apeeable  with  that  of  Ed.  6,  saving,  that  none 
of  the  offieoces  are  treason  by  this  act,  but 
fiek>ny  at  the  moet.    Ajid  for  the  being  *  spokeo 

*  to,  or  stirred  to  make  any  conunotion,  and 

<  not  discovering  it,'  here,  in  this  of  qoce" 
Maryi  itie  offiBoder  is  to  suffer  impriioaoieflt 
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only  for  three  months,  unless  he  be  discharjred 
hy  three  justices  of  the  peace,  rs  in  that  of  Ed. 
6.  This  of  queen  Mary,  was  kept  on  by  con- 
tin  nance  only,  from  one  parliament  to  another, 
<iunu«;  lier  lime ;  and  in  1  Eliz.  c.  16.  it  was 
mdde  to  continue  during  the  life  of  queen  Eliz. 
.lud  at  her  death  expired.  To  this  purpose  also  , 
ihe  Act  of  I*  Eliz.  c.  1.  is  obsen'able ;  where, 

*  unlawful  practices,  secret  conspiracies  and 

*  devices,  to*  take  or  surprize  any  of  the  queen's 

*  fortified  castJes,  and  tne  malicious  and  rebel- 
'  lious  intent  of  surprizing,  or  taking  them,  be- 

*  ing  e^presbed  by  overt-act,  or  word,*  are  made 
f<^iony ;  *  and  the  not  giving  them  up  within 

*  six  days  after  command  from  her,  is  made 
'  treason  ;*  wliich  act  ulio  expired  with  her  life. 
Here  the  offences  made  Treason  and  Felony  by 
the  Act,  were  both  seditions  of  a  higli  nature; 
and  jet  but  trespasses  before  the  act  made,  nor 
are  ihey  other  now  the  act  is  expired.  For  the 
sor^rizmg  or  detaining  of  a  castle,  without  levy- 
ing a  war,  or  some  other  act  of  treason  (as  in 
Sherley^  case  in  Dyer)  was  not  treason,  but  by 
iliat  act.  To  tliese  we  may  justly  add  that 
case  of  the  earl  of  Northumberland  in  5  Hen. 
4,  rot.  {>arl.  n.  11, 12.  &:c.  He  acknowledged 
bj  writing,  in  parliament,  that  he  was  goilty 
of  not  '  keeping;  the  laws  as  ligeance  asketh, 
'  and  of  gathering  power,  and  giving  of  iiveries* 
(which  are  the  words  of  the  Parliament-Roll), 
an'i  upon  special  consideration  had,  by  the 
lords  and  Judges  in  parliament,  of  the  nature  of 
the  offence  thus  set  furth,  they  adjudged  it  was 
neither  felony  uor  treason,  but  only  trespass ; 
and  so  are  the  express  words  of  the  roll.  Yet 
the '  gathering  of  power,  and  giving  liveries,  and 
'  breaking  of  allegiance,'  are  large  expressions 
of  th.it,  which  in  itself  was  truly  sedition,  and 
that  of  a  high  nature.  And  thus,  both  by  the 
use  of  the  word,  and  the  punishment  provided, 
in  some  cases  in  parliament,  for  remedy  of  the 
offience  (without  which  special  provision  it  is 
never  found  capital)  it  appears  clearly  that 
sedition,  or  the  stirring  of  sedition,  alone,  at 
the  common  law,  (and  no  statute,  now  in  force, 
bath  ordained  otherwise)  is  but  tr^pass,  and 
punishable  only  by  fine  and  imprisonment. 

Now  for  the  words  '  against  Us ;'  that  is, 
against  the  king.  There  is  no  doubt  at  all,  but 
thut  all  offences  are  against  the  king.  Every 
slight  uespass,  by  the  law,  is  '  contra  pacem 
'domini  regis;'  and  whatsoever. is  against  his 
peace  is  agaiasc  him ;  as  also  divers  indictments 
of  mere  trespasses  conclude  with  *  in  contemp- 

*  tWD  domini  regis,'  and  ^  contra  coronam  et 
'  di^itatem  suas:'  As  in  an  Indictment  for 
hearing  of  mass,  is  <  contra  pacem,  dignitatem 

*  et  coronam  domini  regis.'  All  which  import 
'  against  the  king.'  And  that  act  of  23  Eliz.  is 
made  *  against  seditious  wonis  against  the 
'  queen's  most  excellent  msyesty ;'  which,  even 
alter  the  act,  remained  not  capita],  being  before 
but  trespass.  Aitd  in  the  preamble  of  that  of 
14  Eliz.  it  appears,  the  act  was  made  against 
'  unlawful  practice,  secret  conspiracies  and  de- 

*  vices,  stirred  and  moved  against  our  sovereign 

*  bdy  the  qoeeii,  io  seeking  unlawfatty  to  take 


'  her  castles,  fortresses,  and  the  like.'  And  io 
Bractrtrt,  fbl.  119.  b.  §.  3.  &  120.  b.  §.  6.  the 
concealing  of  treasure,  which  is  punishable  by 
fine  and  imprisonment,  is  expressly  said  to  be 

*  gravis  prfsumptio  contra  regem  et  dignitatem, 

*  el  coronam  suam ;'  as  also  the  nut  keeping 
the  assises  of  bread  and  «ile,  and  the  like. 
Neither  is  there  any  doubt  of  this,  but  that  tlid 
words,  *  against  the  kina;/  may  be  applicable 
tp  any  kind,  and  as  well  to  the  least  as  the 
greatest  kind  of  offences,  and  imply  nothing 
that  increases  the  offence  above  trespass. 

It  follows  then,  for  the  last  part  of  the  con- 
sideration, that  ^sedition  *being  but  that  which 
we  otherwise  call  unlawful  assemblies,  riot,  nm- 
tiny,  rebellion,  of  the  like ;  and  every  offence  pu- 
nishable, being  against  the  king)  the  *  stirring  up  * 

*  of  sedition  against  the  king,'  which  is  or  may 
be  the  <  stirring  up  of  a  rout,  unlawful  assem- 
'bly,  mutiny,  rebellion,'  or  the  like,  against' 
sdtiic  ordinai-y,  or  extraordinary  command,  pro-^ 
cess,  writ,  or  execution  of  some  established 
law,  is  no  other  offence,  by  the  expression  in 
the  return;  nor  can  thereby  be  understood  to 
he  other,  without  some  special  act  of  parlia-^ 
ment  have  altered  the  law,  than  trespass,  and 
punishable  only  by  fine  and  imprisonment,  and 
so,  by  consequence,  no  Treason.  As  for  a  spe- 
cial act  of  parliament,  that  maketb  '  sedition. 
'  against  the  king,'  to  be  higher  than  *  trespass,', 
there  is  none  such  extant.  Among  all  the  acts 
of  parliament  that  are  in  force,  there  is  none 
gives  any  colour  here,  but  that  of  25  Ed.  3» 
wherein  treason  is  declared :  and  in  that  act, 
only  these  words;  *  if  iiny  one  levy  war  hgainst*^ 
<  our  lord  the  king,  in  his  realm,  or  be  adherin§( 

*  to  ihe  enemies  of  our  lord  the  king  in  his 
'  realm,  giving  to  them  aid  or  comfort  in  his 

*  realm,  or  elsewhere,  and  hereof  be  attainted 

*  of  overt  act,  it  is  High-Treason.'  The  other 
words  concerning  other  and  higher  treasons,  in 
that  lyct,  have  nothing  that  can  So  much  as  of 
themselves  suppose   a   '  sedition   against   the 

*  king ;'  but  it  is  true,  that  in  these  before  re- 
cited there  may  be  a  '  sedition  against  the 
'  king ;'  that  is,  the  levying  of  war  against  the 
king  may  be  by  sHition,  or  the  adhenng  to  the 
king's  enemies,  or  the  levying  of  war  against 
him,  may  be,  by  a  low  expression,  perhaps 
stiled  '  sedition  against  the  king ;'  as  in  every 
greater  crime,  as  in  theft,  trespass  may  be  in- 
cluded, or  understood.  Now,  unless  on  the 
other  side,  in  that  which  is  sedition  against  the 
king,  treason  roust  necessarily  be  understood, 
these  words  of  the  25  Ed.  3,  make  no  more  to 
prove  that  sedition  is  treason,  than  any  act 
agttinst  thefl,  can  prove  that  trespass  is  felony. 
Therefore  also,  in  that  very  act  of  25  Ed.  S, 
the  riding  openly  or  secretly  with  .armed  men 
to  kill  or  rob  another  man,  or  to  take  him,  and 
keep  him  until  he  make  fine  and, ransom  for  his 
deliverance,  though  it  be  plainly  <  sedition 
'  against  the  king,'  it  being  against  his  peace, 
his  laws,  and  his  crown  and  dignity,  is  but  fe- 
lony, if  robbery  be  committed  with  it,  and 
trespass  only  if'^imprisonment  till  fine  and  rant 
som.    And  so  it  id  declared  expressly  in  xHt 
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act.  And  though  there  have  been  divers  acts 
of  parliament  since  that  of  the  15  Ed.  3,  that 
have  made  divers  other  facts  treason,  yet  there 
is  none  of  tbeiu  that  remain  unrepealed,  or  not 
expired,  that  make  any  such  fact  treason,  as  is 
of  the  nature  of  sedition  against  the  king;  and 
except  only  the  treasons  nuuie  by  those  special 
acts'  of  parliament,  that  remain  in  force  (us 
,  those  concerning  bulls  from  Rome,  jesuiti, 
clipping  of  coin,  and  some  few  more),  ttiere  is 
noUiiiig  at  this  day  treason,  saving  what  is  com- 
prised in*  that  act  of  25  £d.  3,  to  which  some 
special  laws*  have,  in  the  ages  since  Ed.  3^  now 
and  then  reduced  all  treason,  by  abrogating  all 
intenxnient  laws  of  treason.  And  hy  that  act, 
it  there  be  a  doubt  that  happens  before  the 
judges,  by  reason  of  any  new  case  that  comes 
before  them,  they  ought  not  to  judge  it  treason, 
until  it  be  enacted  by  parliament  to  be  so.  And 
it  doth,  in  the  same  act,  appear,  that  before 
that  time,  there  was  a  greater  latitude  of  trea- 
son, than  at  any  time  since.  Now,  even  in 
that  time,  there  is  an  express  judgnient  of  the 
very  point  in  question ;  though  not  iu  the  same 
terms  wi(h  this  case,  yet  in  tl^e  self-same  sense, 
as  if  this  rase  had  then  been  before  the  judges. 
.  It  was  the  case  of  one  Kussel ;  he  was  impri- 
soned by  the  Justice  of  North  Wales,  in  9  Ed. 
S,  and  returned  to  he  so,  <  eo  quod  A.  B.  im- 
'  posuit  ei  fecisse  debuisse  diversas  seditiones, 

*  &c.  dominum  regem  tangentes.*  Upon  this 
return,  the  court  adjudged,  that  the  oiFences 
contained  in  the  retara,  and  as  they  could 
thereby  be  understood,  were  such  for  which  he 
oughl  to  be  bailed;  and  Uiey  give  their  reason 
with  the  judgment,  <  because  it  did  not  appear 
'^  what  kind  of  seditions  against  the  king  were 
'  meant  by  it.'  '  Eo  quod  non  specificatur 
'  quales  seditiones,  &c.  ideo  dimittendus/  bv 
mainprize  or  bait,  which  to  this  purpose  are  ail 
one.  For  if  the  sedition  had  been  with  traitor- 
ous intents,  and  so  expressed,  then  it  had  betfn 

.  treason,  for  which  thev  would  not  have  let  h'm 
Co  mainprize.  liut  because  sedition  against 
tli^  king  might  be  of  divers  other  natures,  and 
mere  trespasses,  therefore  they  said,  <  ideo  di- 
'  mitteudus  est;*  expressing  therein  the  ri^t  of 
the  prisoner,  that  he  might  justly  claim  to  be 
bailed,  and  by  law  ought  to  he  bailed,  and  not 
only  that  he  was  bailable.  But  three  objections 
mav,  perhaps,  be  made  to  this  judgment,  to 
make  it  differ  in  substance  from  the  cose  in 
question.    The  first,  that  <  A.  B.  iiuposuit  ci 

*  fecisse  debuisse  diversas  seditfones/ &:c.  which 
being  as  an  accusation  in  so  general  terms,  was 
not  certain  enough  to  make  liim  answer  to  it, 
and  thence  might  be  cause  of  the  judgment. 
The  second,  that  it  is  not  '  contra  dominum 
'  rcgem/  or  *  against  the  king/  as  the  case  here 
h,  but  *  tanEcntes,'  or  *  touching*  the  king. 
And  the  thiru,  that  here  is  the  king*s  warrant 
witnessing  the  oflence,  and  command  for  im- 
prisonment, and  in  that  of  9'  Ed.  3,  only  the 
charfie  of  a  subject  and  the  conmiitment  of  a 

*  Vide  11  Rich.  2,  c.  3,  pet.  3,  1  Hen.  4,  c. 
IQi  1  Edw.  a,  c  12. 1  Mar.  Pari.  1,  c.  6. 


subject.  To  all  tluree,  the  reply  is  easy.  For 
the  first,  it  is  plain,  that  the  justice  ot'  North 
Wales  shews  the  reason  of  tne  imprisonment 
to  be,  because  Uussel  was  charged  by  A.  B.  to 
have  committed  '  sedition  touching  the  king/  i 
as  every  one  that  is  returned  to  stand  coounit* 
ted  for  any.  offence,  is  supposed  to  stand  so 
committed,  because  somebody  charged  him,  or 
accused  him,  or  can  testify  against  him;  snd 
that  is  here  more  particularly  expressed,  wliicb 
in  every  return  is  supposed  to  be  understood  in 
the  general  words.  As,  suppose  the  return 
were,  that  such  a  one  stands  committed  for 
treason,  or  murder,  upon  the  accusation,  tcs- 
timouy,  or  examination  of  A.  B.  taken  thus,  or 
thus :  wpuld  the  court  bail  him  the  sooner  for 
that  addition  ?  And  in  returns,  it  was  never 
expected  that  there  should  be  such  certainty  is 
that  the  prisoner  might  plead  and  be  tried. 
Which  can  never  be  done  from  returns,  but 
only  by  appeals  or  indictments,  wherein  the  of- 
fence IS  in  special  set  forih  by  time,  place,  and 
all  circumstances.  Or,  if  they  had>  in  this  case 
of  Russel,  expected  or  considered  such  a  cer- 
tauity,  they  ought  not  to  have  let  him  into 
mainprize,  pr  bailed  him  ;  but  clearly  dismissed 
him.  For,  if  an  appeal,  which  is  an  accusation, 
were  brought  agamst  a  man,  or  an  indictment 
put  in  '  de  diversis  murdris,'  or  '  de  murdro/ 
generally;  or,  'de  prod  itidne,' generally;  dearly, 
upon  such  an  appeal  or  indictment,  tlie  court 
would  not  put  the  party  neither  to  answer,  nor 
so  much  as  to  the  trouble  of  bail  or  mainprize,  be- 
cause such  a  charge  that  way,  n^'ere  merely  void. 
For  in  appeals  and  indictments,  the  particular 
drcumstance,  and  the  special  offence  most  al- 
ways be  set  forth,  or  else  they  are  void ;  but  in 
returns,  the  general  expression  is  sufficient  for 
the  court  to  judgp,  whether  the  offence  be  sucb, 
as  that  the  prisoner  ought  to  be  bailed  or  no,  as 
the  common  and  most  known  practice  is.  So 
that  the  first  objection  is  of  no  force.  For  the 
second,  it  is  certain  that  the  words  '  tangtiiUrt 

*  rcgem,^  and  *  contra  r^em,'  in  matter  of  6i- 
fenceb,  occurring  in  our  laws,  are  tfdien  as  sy- 
nonimous.  As  in  25  £id.  3,  Stat,  de  Clero,  <;.  4. 
we  have  Treasons  or  Felonies,  '  touchants  au- 
'  ters  persons  que  le  roy  mesme  ou  son  ro}-al 
'  majestic,'  'touching  others  than  the  king/ 
which  is  the  same  with,  '  being  against  others 
'  than  the  king,'  or  '  besides  the  king ;'  that  is, 
petit  Treasons  (wliich  are  both  Treasons  aiid 
Felonies)  as  ic  appears  in  Stamford,  1.  $.  c.  4o. 
fol.  124.  b.  liigli-Treason  being  '  touching  the 
'  king,*  or  '  against  the  king,'  or  '  extending  to 

*  the^ing ;'  which  is  the  same  in  25  Ed.  3,  de 
proditionibus.  Where  the  sense  of  the  words 
appears  by  a  law  made  but  few  years  aflcr  this 
very  case  of  Russel.  So  in  Westmin.  ] .  ch.  15, 
^Treason  que  touc^lia  le  roy  mesme,'  is  ex- 
pressW  fpr  *  Treason  against  the  king  ;'  that  is, 
Higli-Treason.  And  Bmcton,  fqL  119,  b.  J.  2. 
calls  tlie  counterfeiting  the  Great  Seal,  which  it 
High-Treason  to  this  day,  *  Crimen  laesae  roa- 

*  jestatis,  quod  tangit  coronam  regis,'  or  *  Trea- 

*  son  against  the  king.'  And,  in  this  latter  age, 
we  see  in  the  statute  of  14  £liz.  c,  ^y  that 
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'  Treaflon  toucbing  the  penon  of  the  queen/ 
and  '  Treason  concerning  the   person  of  the 

*  queen*  are  ix)tb  u  tlie  same,  and  both  for 

<  Treasons  mgninst  the  cineen's  person/  So  that 
'  tangentes  regem/  and  ♦  contra  regem/  denote 
the  selfsame  tiling  in  the  law,  and  for  that 
matter,  RusselM  case  and  tbi»ireturn  are  of  Uie 
self-same  nature.  Now  for  the  third  objection 
oonceming  the  king*s  warrant  and  command  in 
this  present  case,  which  is  not  in  that  of  Rus- 
set's, but  only  the  accusation,  or  charge,  and 
command  of  a  subject.  Fbr  the  coronund 
singly  considered,  it  is  clearly  against  the  Pe- 
tition of  Right :  but  if  it  be  considered  here 
(as  it  ought)  joined  with  thfc  cause  of  commits 
ment,  then  the  cause  is  only  considerable  by  it- 
self, as  expressed  by  the  wnn^t.  But  there , 
is  no  book-case,  act  of  parliament,  or  other  tes- 
timony of  law  with  us,  that  in  this  kind  of  con- 
sideration makes  any  difference  between  the 
expression  of  an  offence,  in  a  return  of  the 
lins's  warrant,  and  the  expression  of  it  in  a 
return  of  a  subject.  For  all  returns  of  this 
kind,  in  judgnoent  of  law,  are  supposed  true  ; 
and  the  sole  point  examinable,  for  matter  of 
bail,  is  the  nature  of  the  offence;  unless  the 
commitment  were  by  one  that  might  not  com- 
mit, or  that' some  other  circumstance,  not  con- 
cerning the^  matters,  were  in  the  case.  And 
besides,  in  2«  Hen.  8,  rot.  38.  Parker's  case,  et 
1  Hen.  8,  rot. — ^the  kuig's  command  for  conv- 
mitiuentfor  rouider,  and  other  offences  of  high 
nature,  hath  been  in  the  return,  where  the  pri- 
soner was  bailed.  Nor  will  there  remain  any 
colour  of  testimony  to  maintain  this  last  otyec* 
tion*  ' 

And  as  against  tlus  case  of  Russel  (which  is 
10  fully  io  the.  point)  these  objections  may  be 
road« ;  so  against  the  main,  the  conclqsibn,  it 
may  be  objected  out  of  those  old  authors, 
Bracton,  Glanville  and  Hei^gham ;  that  Brac- 
ton,  in  express  words,  makes  '  seditio  domini 

*  r^'  to  be  treason :  '  si  quis  aliquid  egerit* 
(saith  be,  foL   118.  b.)  *  ad  seditioneni  domiiii 

*  regis,  rt\  exercitus  sui,  vel  procurantibus  aux- 
'  ilmm  et  constlium  prsbuerit  vel  consensum,' 
it  is  *  criroeo  laesse  majestatis,'  to  be  punisbed 
with  de^th,  and  so  supposes  it  Higlv-Treason. 
So  GlanTille,  '  Si  quis  machinatus  fuerit,  Tel 

<  aliquid  fecerit,  in  mortem  re^is,  vel  seditionem 

*  regoi,  rel  exercitus;'  he  saith  it  is  likewise 
Treason.  And  Hengham  bringing  examples 
of  the  '  Placita  de  crimine  Iobsib  mBJestatis,' 
adds,  '  ot  de  nece  vel  seditione  persons  do- 
'  mini  regis,  vel  re|ni,  vel  exercitus.'  Where 
we  see,  •  seditio  regis,'  or  *  regni,'  or  *  exerci- 
'  tos,'  is  supposed  Treason.  But  the  answers 
to  the  authority  of  these  old  authors  is  various. 
Ftrst,  Hcywever  they  were  all  three  (if  at  least 
that  of  Glanville  he  the  work'  of  sir  Randal 
GlanviUe,  ChieMustice  of  Enghmd  under  H. 
3.)  learned  and  famous  Judges  in  their  ages, 
yet  they  lived  so  long  since,  and  the  rest  of  the 
particouurs  of  which  they  write,  are  so  different 
(whether  we  ot^rvd  the  pleas  of  th^e  crown  in 
them,  or  the  pleas  between  party  and  party) 
fwra  the  practioe  nd  establisbcd  laws  of  the 


ensuing  ages,  that  their  authority  is  of  slight  or 
no  moment,  for  direction  in  judgment  of  the 
law  at  this  day,  tliouglr  it  be  very  considerable 
in  examination  what  the  law  was  in  their  times : 
and  that  way  it  sometimes  is  used  as  an  orna- 
ment tn  argument  only,  as  it  is  said  in  the  Com- 
mentaries of  tliem.  The  first  of  them  died 
about  400  years  since  ;  the  second,  about  350; 
and  Hengham  about  300  years  past.  SecoUdly, 
the  words-of  *  seditio  regisj  or  *  regni,'  are  an 
obscure  expression,  and  hardly  so  intelligible 
as  tfiat  we  may  kno^  what  they  meant.  For 
what  can  <  sedition  of  the  king'  mean,  in  Eng- 
lish or  in  Latin,  as  they  express  it?  And  if  it 
be  taken  for  *  sedition  against  the  king'  (as  in* 
deed  the  Hke  words  are  mterpreted  in  Scottish, 
out  of  the '  r^iam  majestatem,'  by  Mr.  Skeue^ 
it  must  be  so  taken  against  all  grammar,  and 
usual  cmitext  of  words ;  for  no  more  than  *  tn- 

*  multus  regis,  rebellio  resis,  insurrectio  regis,' 
is  ^  tumult  agaifist  fhe  king,.'  or  *  rebellion' 
aeainst  the  Itioj^,'  or  '  insurrection  against  the 

<  king,'  is  <  seduio  regis,'  in  force  of  language, 

*  sedition  asainst  the  king.'  Thirdly,  Admit  it 
be  rightly  tiucen  Ibr  *  sedition  against  the  king/ 
in  those  old  Authofs,  vet  the  statute  of  S5  £d. 
3,  'de  proditionibus,'  so  settles  the  law  for 
treason,  that  whatsoever  was  treason  befbre 
tlint  acr,  and  is  not  comprised  within  that  act. 
is  no  treason  -at*  this  day,  unless  some  special 
act  of  parliament  have  ordained  it.  Fourthly^ 
The  constant  course  of  testimonies,  as  they  are 
before  shewed,  since  the  !ie5th  of  Ed.  3,  prove 
expressly,  that  only  *  sedttion  against  the  king;* 
is  taken  for  a  less  ofience,  and  mere  trespass. 
Fifthly,  in  particular  offences,  we  sae  Bracton 
(whose  authority  is  the  chief  of  the  three,  whe- 
ther we  regard  the  expreesion,  or  the  quality  of 
the  writer)  differs  much  from  the  common  lai^ 
of  the  later  ages :  and  so  much,  that  he  is  di- 
rectly, in  some  things  of  great  moment,  con- 
trary to  the  clear  known  law,  both  of  the  pre* 
sent  and  of  ancient  times.  As  he  aUows  no 
killiug  of  a  man  to  be  murder,  but  what  is  done 
so  secretly,  tliat  it  is  not  known  who  doth  it. 
Bracton,  1.  3,  de  Corona,  fol.  134.  b.  &  10^. 
And  that  if  the  offender  be  taken,  or,  if  the 
party  hurt  live  lon)r  enough  to  discover  him 
that  hurt  htm,  though  he  die  afterward,  it  is 
(saith  he)  no  murder.  Which  is  directly  con- 
trary to  the  law,  yet  altered  by  no  special  act 
nf  fMirliament.  So,  <  Si  quis  alterius  virilia  ab- 
'  sciderit,  et  libidinis  causa,  vel  commen;ii  cas- 

*  traverit,  sequitur'  (saith  he,  p.  144.  b.  §.  3.) 
'  pcena  aliquando  capitalis,  aliquando  perpe- 

*  tuuni  exiliurn,  cum  omnium  bonorum  adenip- 
.*  tione;'  whereas  there  is  no  such  thing  in  the 
laws  of  England.    But  indeed,  by  the  civil  faw, 

*  qui  hominum  libidinis,  vel  proroercii  causa 

*  castraverit,  pcena  legis  Comeliae  de  sicariispu* 

<  nitur ;'  that  is,  is  punishable  capitally,  ff.  ad 
leg.  Cornel,  de  sicariis,  1.  3.§.  4.  &  I.  4.  §.  ult. 
Whence,  doubtless,  Bracton,  (who  cites  ofUn, 
to  other  purposes,  the  very  texts  and  words, 
and  quotes  (be  places  of  the  Digests,  and  the 
Code)  had  that  punishment' for  such  as  ^ded 
And  thence  also  had,  by  all  ItkeUkood, 
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that  touching  sedition.  For,  by  the  Civil  Law, 
;bU  sedition,  public  raising  of  tumults,  Kntberiog 
jurroed  men  without  pubbc  authority,  and  what- 
soever is  but  with  us  as  a  commotiun  or  riot,  is 
treason  (crimen  laesa  majebtatis)  and  capital. 
To  wliich  purpose  there  be  divert  texts  in  that 
iatv  ff.  ad  leg.  Juliam  majest.  1.  1.  i^  de  poenis, 
1.  dU.  §.  9.  de  appellatiouibus,  1. 16.  C.  de  sedi- 
tiosis,  1.  1.^2.  &c..  which  .doubtless  he  both 
read  and  often  followed  :  and  hj  *  concitatores 

*  seditionis,'  or  <  stirrers  up  of  sedition,'  by  that 
very  name  were  condemned  as  capital  traitors. 
But  this  was  never,  for  nught  appears,  law  in 
England ;  but  the  contrary  appears  plain  enough 
by  what  is  already  said.  Sixthly,  for  answer  t9 
the  objections  out  of  Bracton  and  Glanvilfe, 
if  their  authority  shall  be  taken  sufficient  to 
maintain  sedition  to  be  treason :  then  will  it  be 
as  reasonable  to  prove,  that  in  such  a  case  bail 
•Iso  should  be  taken.  For  Bracton  saith  ex- 
pressly of  that,  and  other  treasons,  that  be  joins 
with  It,  that  the  prisoner  ought  to  be  bailed, 
unless  an  accuser  oe  presexit.  *  Si  quis,'  saith  he, 
'  de  hoc  crimine  defamatus  fuerit,  tunc  viden* 
'  dum  erat  utrum  ap^rent  accusator,  vel  non ; 

*  si  autem  nuUus  appareat,  nisi  sola  faroa  qu« 

*  tanium  apud  bonos  et  graves  oriatur,  hie  salvo 

*  attachiabitur  per  salvos  et  securos  plegios  vd  si 
'  plegios  non  habuerit,  per  carcerisinclusionem, 
'  donee  decrimines  sibi  imposilo  Veritas  inquira* 

*  tur.'  AndGlanvillesaith  expreasly,tl)at  although 
cm  accuser  be  present,  yet  he  is  to  be  bailed. '  £ti- 
f  amsl  accusator  fiierit'  (saith  he)  <  accusi^tus 

*  dimittitur  ^er  plegios ;  aut  si  non  fuerit,  in 

*  carcerero  dimittitur.'  So  that  either  the  autho- 
rity of  these  old  authors  is  of  no  moment,' for 
the  reasons  before  shewed ;  or  if  it  be  valuable, 
-and  that  advantage  must  bf  taken  from  them, 
it  is  as  reasonable  that  their  other  opinion,  for 
the  bail,  be  as  well  accepted  and  allowed  of  in 
^his  case.  But  there  remains,  perhaps,  one  ob- 
jectiop,  out  of  the  opinions  of  Tresilian  and 
JBelknap,  the  two  Chief-Justices;  and  of  Holt, 
f  ullhorp,  and  Burgh,  J4istices  of  the  Common - 
Pleas,  and  Locktdn,  one  of  the  king's  Serjeants 
IB  .11  Ricb.  8,  (Vide  21  Bich.  9,  c.  11,  see  the 
roQ :)  Who  being,  among  other  things,  de- 
snanded  at  Nottingham  by  the  king,  and  charg- 
ed to  answer,  upon  their  faith  and  legiance  to 
the  king,  how  tliev  ought  to  be  punished  that 
did  interrupt  the  king,  so  that  he  mi^^ht  not  ex- 
ercise those  things  that  pertaineth  to  his  rega» 
lity  and  prerogative :  (in  which  words,  perhaps, 
may  be  mcluded  all  kind  of  sedition  agaipst 
any  proceeding,  process,  or  ordinary  command 
of  the  king)  with  one  assent  they  answered, 
That  they  ought  to  be  punished  as  traitors. 
And  if  that  were  law,  it  were  hard  to  find  a  se** 
dition  against  the  king,  but  that  it  were  treason. 
For  all  his  proceedings,  process,  and  ordinary 
c6mmands,  belong  to  his  regality  and  preroga- 
tive, and  every  sedition  against  him,  is  akind  of 
interruption  of  the  exercise,  at  least,  of  those 
proceedings,  process,  and  ordinary  commands. 

.  It  is  true,  that  in  the  11  Rich.  2,  such  an 
finswer,  among  divets  others  of  like  nature, 
were  given  by  those  judge^  and  ths^t  9erjfa«t; 


and  they  put  thir  seals  also  to  them.  But  it  is 
as  true,  tliat  for  these  very  answers  they  were 
accused  by  the  conmions  in  parliament,  the 
self-same  year,  wKere  they  answered  upon  the 
accusation  :  First,  That  the  answers  itere  writ* 
ten  in  the  original  to  which  tbeir  seals  were  pifr, 
otherwise  than  their  meaning  was,  in  some 
part.  Secondly,  1  hat  they  had  been  threatened 
to  make  no  other  answer  than  what  might 
agree  with  the  king's  liking.  Tliirdly,  That  tbeir 
answers  proceeded  not  of  their  free-will,  but  f6r 
fear  of  death ;  and  that  some  of  them  had  re* 
vealed  as  much  to  the  earl  of  Kent,  desiring 
him  to  witness  as  much  hereafter  if  time  served. 
Hot.  Pari.  11  Bich.  )2,  n.  14,  and  vide  Stat  11 
Rich.  8.  c.  3,  5,  &c.  Notwithsundiog  all 
which,  at  the  instance  of  the  commons,  tbej 
were  judged  all  by  declaration  in  parliament 
made  by  the  king  and  commons,  which  was  ac- 
cording to  the  act  of  26  £dw.  d,>  and  so  by  act 
of  parliament,  to  be  traitors,  and  to  suffer  as  ia 
case  of  treason  ;  good  part  of  which  proceeding 
is  reniembered  in  the  statutes  of  that  year,  but 
mucli  more  in  the  Rolls  of  that  parliament. 
And  although  in  the  parliament  of  21  Rich.  2, 
that  parliament,  and  in  particular,  this  proceed* 
iug  against  the  judges,  were  wholly  anaulied, 
and  tbeir  answers  adjudged  good ;  as  appears 
in  the  printed  statutes  of  that  year,  21  Rich.  3, 
c.  12,  yet  in  the  Ist  of  Hen.  4,  it  was  declared 
by  parliament,  1  Hen.  4,  c.  3,  that  this  pro- 
ceeding of  parliament  of  21  ^ich.  2,  being 
caused  by  a  certain  number  only  of  the  meiu- 
hers  of  parliament^  and  that  the  'Statuus, 
'judgments,  ordinances,  and   establishineuis, 

*  were  made,  ordained,  and  given  erroneously 
'and  deceitfully,  in  great  disherison  and  fiusl 
'  destruction,  and  undoing  of  the  liege  people 
'  of  the  realm.'  Where  ahK>  it  was  further  de- 
clared and  adjudged,  in  the  same  parliament, 
that  all  the  parhament  of  21  Rich.  2,  and  all 
'  circumstaiir/rs  and  dependents  thereupon  to 

*  be  of  no  force  or  value,  but  annulled.^  And 
besides,  that  '  the  parliament  of  the  11  Rich. 
'  2,'  wherein  those  Judges  were  condemned  as 
IVaitors,  for  that  answer,  and  all  the  rest  of  tliat 
kind,  should  '  be  firmly  holden  and  kept,  after 
'  the  purport  and  effect  of  the  same,  as  a  thing 
'  made  for  the  great  honour  and  common  pro6t 
'  of  the  realm  *  So  that  that  answer  of  d)e 
Judges,  in  tlie  11  Rich.  2,  so  highly  condeoiued 
as  false  and  erroneous,  by  two  parliaments, 
bath  which  have  to  this  day  continued  in  firm 
stren^,  is  of  no  wei£;ht  to  prove  that  *  sedition 

*  against  tlie  king  is  Treason.'  Nor  doth  an^ 
thing  else  prove  it,  but  the  contrary  is  mani- 
fested by  the  arguments  before  urged.  And  by 
consequence,  it  is  only  trespass  against  the 
king,  and  punishable  by  fine  and  imprisonment, 
and  therefore  the  prisoner  returned  to  stand 
committed  '  for  stirring  it  up  against  the  kinj^ 
ought  to  be  bailed.  , 

Some  days  after,  sir  Rob,  Heathy  the  King's 
Attorney  General,  ai^aed,  That  this  Return 
was  good,  and  that  the  parties  ought  not  u>  be 
bailed :  J^nd  that  within  the  Return  there  apr 
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j)ears  good  caiis^  of  tbeir  commitmeDt,  and  of 
(U'tr  deUioiog  also.  Tlie  case  i$  great  in  ek- 
pectaiion  and  coDsequfxics  :  and  concerns  the 
Lbeity  of  the  Subject  on  tlie  one  part,  whereof 
the  arguoient  is  plausible ;  and  on  the  other 
{)art,  it  concerns  the  safety  and  sovereignty  of 
liie  kin^  which  is  a  thing  of  great  weifrht.  The 
consideration  of  both  pertains  to  you  the  Judges^ 
without  slighting  the  one,  or  too  much  elevating 

I  be  other.  The  Return,  which  now  is  before 
you,  is  entire ;  but  I  will  first  consider  it  as  di- 
vided ill  parts.     First,  the  first  Warrant,  which 

II  that  of  the  Lords  of  the  Privy  Council,  is  ge- 
neral, thai  it  WAS  by  the  comv»and  of  the  lord 
die  king :  and  this  in  former  times  was  held  a 
a  very  good  return,  when  due  respect  and  reve- 
reoce  was  given  to  government;  but,  tempara 
vmiantur.  And  this  Return  is  no  way  weak- 
ened by  stny  latter  opinion ;  for  notwithstand- 
ing that,  tlie  first  commitment  of  a  roan. may  be 
general :  for  if  upon  the  return,  the  true  cause 
>liould  be  revealed  to  the  gaoler,  by  this  means, 
faults  should  he  published  and  divulged  before 
ibeir  ponishmeot,  and  so  the  complices  of  the 
fact  will  escape,  and,it  is  not  fit  that  the  gaoler, 
Hhich  is  but  a  ministerial  officer,  should  be  ac- 
quainted wiib  the  secrets  of  the  cause.  But 
when  the  cause  is  returned  in  court,  more  cer- 
tainty is  requisite;  for  then  (as  it  hath  been  ob- 
jected) something  ought  to  be  expressed  to 
which  the  party  may  answer,  and  upon  which 
the  court  may  ground  their  judgment.  And  to 
this  purpose,  the  Petition  of  Right  hath  been 
uuch  insisted  upon ;  but  the  law  is  not  altered 
bjT  It,  but  remains  as  it  was  before.  And  this 
niU  appear  upon  the  view  of  all  the  parts  of  the 
Petition.  1.  The  occasion  of  the  Petition,  and 
the  grievance,  is  shewed  in  these  words :  ^  Di- 
*  vers  of  your  subjects  have  been  of  late  impri- 
'  soned,  without  any  canse  shewed,'  lkc\  Bat 
in  this  return  there  is  a  cause  shewed,  to  which 
the  parties  may  answer.  Then,  «,  The  prayer 
of  the  Petition  is,  That  no  Freemai),  in  any  such 
inanoer  as  before  is  mentioned,  be  imprisoned 
or  detained  ;  that  is,  such  manner  of  imprison- 
ment, the  ground  whereof  doth  not  appear. 
Tbeu  the  Answer  of  the  king  to  the  Petition 
was  in  sundrv  words :  %  June  1d*28,  in  these 
words,  *  The  king  willeth,  that  right  be  done  ac- 
'  cording  to  the  taws  ^d  customs  of  the  realm, 
'&c.'  Which  ans«*cr  gave  not  satisfaction. 
And  afterwards  his  Answer  was  in  a  parliament- 
ary phrase,  <  Soit  droit  fait  come  est  desire.' 
Bat  aiurwards,  on  the  S6th  of  June,  1628,  the 
king  expressed  his  intention  and  meaning  in- the 
said  Answer.  <Mt  most  be  conceived,  that  I 
have  granted  no  new,  but  only  confirmed  the 
ancient  Liberties  of  my  Su.l^ects,  hcJ^  A  Pe- 
utioo  in  parliament  is  not  a  law,  yet  it  is  for  the 
honour  and  dignity  of  the  king,  to  observe  and 
keep  it  faithfully;  but  it  is  the  doty  of  tbe..peo- 
pie  not  to  stretch  it  beyond  the  words  and  in- 
tention of  the  king.  And  no  other  construction 
can  be  made  of  the  Petition,  than  to  take  it  as 
a  confirmation  of  the  antiont  liberties  and  ri^bts 
of  tlte  subjects.  So  that  now  the  case  remains 
in  tlv  sa9»c  9««lity  and.dflKree,  aa it srt» before 


the  Petition.  Therefore  we  will  now  consider, 
how  tlie  law  was  taken  before  the  Petition ;  and 
for  the  discussing  thereof,  we  will  examine  the 
second  part  of  the  Return,  and  in  it  two  things: 
1.  If  the  Return,  as  it  is  now  made,  shall  be 
intended  for  true.  S.  Admit  that  it  is  true,  if 
there  be  any  offence  contained  within  it^  which 
is  good  to  detain  the  prisoi^ers.  For  the  Ut  it 
is  clear,  that  the  cause  shall  be  intended  true 
which  is  returned,  tI)ough  in  truth  it  he  folse ; 
and  so  are  9  U.  6, 44,  and  F.  Corpm  cum  cotua, 
and  3  Coke's  Rep.  11.  p.  d3,  Bagg's  case.  .  It 
seems  that  thei:e  is  such  a  crime  contained  in 
this  return,  which  is  a  good  cause  for  detaining 
the  prisoners.  It  is  true,  that  it  wasxonfidently 
nrged  in  parliament,  ii^3  Car.  that  general  re- 
turns, that  were  comnutted  by  the  command  of 
the  lord  the  king,  are  not  good:  and  that  those 
arguments  remain  as  monuments  on  record,  in 
the  upper  house  of  parliament ;  but  I  will  npt 
admi  t  them  for  law.  But  I  will  remember  what 
was  the  opinion  of  former  tunes,  t2  H.  6,  63, 
by  Newton ;  a  man  cooMiiiUed  by  the  command 
of  the  king,  is  not  replevisable.  And  the  opi- 
nion, cannot 'be  intended  of  a  replevin  made  b^ 
the  sheriff,  because  the  principal  case  there  is 
upon  a  return  in  this  court.  33  Uen^  6,  S8, 
Poyning's  case,  where  the  return  was,  That  he 
was  committed  by  the  lords  of  the  council,  and 
it  was  admitted  good.  It  is  true,  that  this  opi- 
nion is  grounded  upon  West.  1.  c.  15.  but  I  will 
not  insist  upon  it.  But  tlie  consunt.^ opinion 
bath  always  been,  that  a  man  committed^y  the 
command  of  the  king  is  not  bailable,  fi.9  H. 
6,  44,  it  is  sakl.  That  if  one  be  taken  upon  the 
king's  suit,  the  court  will  not^^nrnta  suptrsetkag. 
The  contrary  opinion  is  grounded  upon  Magna 
Cbarta,  which  is  a  general  law,  and  literally  luith 
BO  sense  to  that  purpose  :  and  it  is  contrary  to 
the  usual  practice  in  criminal  causes,  in  «ibich 
the  imprisonment  is  always  lawfid  until  the 
trial,  altlwugh  it  be  made  by  a  justice  of  peape, 
or  constable.  And  that  a  man  committed  by 
the  command  of  the  king  or  privy  council,  is  not 
bailable,  be  cited  1  Jac.  sir  John  Brocket's 
case;  8  Jac;  Thomas  Casar*s  case;  19  Jac. 
James  Demaistres's  case ;  43  £liz.  William 
Rinch's  case ;  and  in  the  case  of  M.  36  Eliz.  and 
4  and  d  Eliz. ILThimelby's  case;  and  said,  that 
there  are  innumerable  precedents  to  this  pur- 
pose. M.  21  and  29  Elix.  upon  the  return  of 
an  Habeas  Corpus  it  appears,  that  Michael 
Page  was  consmitted  by  the  conunand  of  the 
lord  the  king,  but  was  not  delivered;  and  after 
was  arraigned  in  this  court,  and  lost  his  hand. 
And  at  the  same  time  Stubbs  was  committed  by 
the  command  of  the  lord  the  king,  for  seditious 
words  and  mmonrs,  and  he  lost  his  hand  also 
upon  the  same  trial.  M.  17  and  18  Eliz.  upon 
Habeas  Corpus  for  John  Loan,  it  was  returned. 
That  he  was  committed  for  divulgitig  sundry  se- 
ditions writings,  and  he  was  remanded.  A  nd  7 
H.  7,  roll  6.  Rug's  Case ;  and  roll  13.  Chase'js 
Case,.where  the  return  was,  That  they  were 
committed  by  the  command  of  the  lord  the 
king,  and  they  were  not  deGvered ;  and  this  was 
also  the  opiaKW'ia.  this .couit^  M«  JS  Car.  and 
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mfter  the  said  time  the  law  is  not  altered ;  and 
90, 1  hope,  neither  are  yonc  opinions. 

Bat  to  ooqsider  the  particular  cau^e  men- 
tioned in  the  return,  I  wiU  not  rely  upon  the 
lirst  part  of  the  words,  although  they  be  of  great 
wei^nt,  but  only  upon  the  last  words, — '  for 

*  stirring  up  of  Sedition  against  Us/— But'  it 
bath  been  objected,  that  Swlition  is  not  a  word 
known  in  the  law :  But  I  marvel  that  the  sig- 
nification  of  the  word  is  not  understood,  when 
it  is  joined  with  the  words — *  against  Us ;' — 
this  ought  to  be  understood,  Sedition  against 
the  king,  in  his  politic  capacity.  Sedition  hath 
sundry  aocepnations,  acoording  to  the  subject 
handled,  as  it  appears  Coke's  4  Rep.  p.  IS, 
lord  Cromnell's  Case,  which  hatli  been  cited. 
If  it  be  moken  of  a  man,  that  he  is  seditious, 
if  it  be  or  a  Company  in  London,  it  shall  be 
understood  sedition  in  the  company ;  if  it  be 
spoken  of  a  Soldier,  it  shall  be  taken  for  mu- 
tinous. Mr.  Littleton,  who  argued  this  case, 
very  well  said.  That  Tacitus  used  this  word, 
ancf  it  is  true ;  and  he.  says.  That  there  are 
two  manners  of  seditious,  '  Seditio  armata  et 

*  togata ;'  and  the  last  is  more  dangerous  than 
the  former.  But  couple  it  with  the  subsequent 
.words  here,   '  ancainst  us,*  the  interpretation 

^  and  sense  thereof  is  easy,  and  '  loquendum  ut 
'  *  vulgus/  Mr.  Littletfon  shews  the  accepta- 
tion of  this  word  in  divers  places  of  Scrmture, 
and  I  will  not  reject  them,  for  they  make  for 
me ;  80  Numb.  S,  the  Latin  is/—'  populi  versi 
'  sunt  in  seditionem  ;*— and  it  is  Englished 
^monnuring,*  but  clearly  it  was  high-treason 
asahlst  the  governor,  and  God  himself.  96 
Numb.  9, '  in  s^tione  Corah,'  it  is  manifest, 
that  that  waaa  great  insurrectinir.      19  Jod.  1, 

*  facta  est  ergo  seditio  in  Ephraim,'  <  The 
<  Ephraimites  rose  against  Jephtha ;'  and  he  at 
the  same  time  was  their  judge  and  govemor, 
so  it  was  the  height  of  insurrection.  It  is  true, 
that  in  15  Aas  3,  '  fiuta  est  seditio ;'  and  in 
some  translations  it  is,  ^  Orta  est  repugnantia 

*  non  parva,'  for  it  may  be  taken  m  several 
senses.  19  Acts  40,  the  tovlrn-elerk  there 
knew  not  how  to  answer  for  *  this  day*s  sedi- 
tion,* or  insurrection,  and  no  doubt  he  "was  in 
great  peril,  for  it  was  a  great  insurrection ;  and 
I  wish  the  greater  ones  were  as  circumspect  as 
he  was.    94  Acts  6,  '  TertuUus  accused  Paul 

*  of  sedition,'  and  doubtless  it  was  conceived  a 
great  offence,  if  you  oonsider  the  time  and  other 
circumstances,  for  thev  were  httthens  and  Ro- 
mans. And  although  he  in  very  truth  taught 
the  gospel  of  God,  yet  he  was  taken  for  a  pes- 
tilent fellow,  and  as  a  persuader  to  shake  off 
government.  Bracton,  lib.  3,  de  Corona,  c.  9, 
ranks  sedition  amongst  the  crimes  Uue  maj»- 
tatit.  But  it  hath  been  objected,  that  if  it  be 
a  capital  offence,  it  ought  to  be  felonv  or  trea- 
son. To  this  I  say,  that  it  cannot  be  felony, 
but  it  may  be  treason,  for  any  thing  that  ap- 
pears. It  is  true,  thilt  by  the  stetute  of  95  £. 
3,  treasons  are  declared,  and  nothing  shall  be 
called  treason,  which  is  not  compriMd  within 
the  said  sututey  unless  it  be  declared  so  by  act 
of  parliament.    Bat  upon  InitictMieat  of  trea> 


son,  such  sedition  as  this  may  be  given  in  eri. 
denoe,  and  perhaps  will  prove  treason.  And 
the  return  is  not,  that  he  was  seditious,  v^ich 
shews  only  an  inclination;  but  that  he  scirral 
up  sedition,  which  maiy  be  treason,  if  the  evi- 
dence  will  hear  it.  in  divers  acts  of  pnrlia* 
ment,  notice  is  taken  of  this  word  Seditio^  and 
it  is  always  coupled  with  insurrectioa  or  rebel- 
lion,  as  appears  by  the  statutes  of  5  R.  9,  c.  6. 
17  R.  9,  c.  8.  9  H.  5,  c.  9.  8  H:  6,  c.  14. 
3«e4E.6,c.5.  9R.9,c5.  l&9Phil.& 
Mar.  c.  9.  1  Eliz.  c.  7.  IS  Elia.  c.  9.  9S 
Eliz.  c.  9.  97  Eliz.  c.  9,  and  35  Eliz.  c.  1,  all 
which  were  cited  before ;  and  they  prove,  that 
Sedition  is  a  word  well  known  in  the  law,  and 
of  dangerous  consequence,  and  which  cannot 
be  expounded  in  good  sense.  Wherefore,  fls 
to  the  nature  of  the  offence,  I  leave  it  to  lbs 
court.  But  out  of  these  statutes  it  appear*, 
that  there  is  a  narrow  diflRsrence  between  it  and 
Treason,  if  there  be  any  at  till. 

3dly,  As  to  the  Objections  which  have  been 
made,  I  will  give  a  short  answer  to  them. 

1.  It  was  objected.  That  every  imprison- 
ment is  either  for  custody,  or  punishment;  the 
last  is  always  after  the  Judgment  given  for  the 
offence ;  and  if  it  be  but  for  custmly,  the  party 
upon  tender  of  snfl^cient  raainpemers  is  baila- 
ble. I  confess,  that  thiis  difference  is  true,  bat 
not  in  all  respects ;  for  I  deny,  that  a  man  is 
alway^hailable,  when  imprisonment  is  imposed 
upon  falhi  for  custody :  For  imprisonment  it 
fof  two  intents;  the  one  is,  that  the  partf 
which  had  ofiended,  should  not  avoid  the  judg- 
ment of  law;  the  second  is,  that  he  shall  not 
do  hann  in  die  interhn  during  his*  trial ;  tnA 
the  law  is  careful  in  this  pomt.  But  it  bath 
been  said.  That  although  the  party  be  baikd 
yet  he  is  imprisoned.  I  deny  that,  for  so  is  1 
U.  4, 0.  If  the  party  come  notmt  the  dav,  tbe 
hail  shall  be  imprisoned ;  but  yet  the  bail  shall 
not  suffer  the  same  punishment  whkh  ought  to 
have  been  inflicted  upon  the  party ;  as  if  it 
were  for  treason,  the  bail  shall  not  answer  for 
the  fault,  but  only  for  the  body.  Seijesot 
Berkley  did  well  call  a  seditious  man,  an  In- 
cendiary to  the  government,  and,  as  c&mmmt 
inetntiium,  is  to  be  restrained  of  his  libertj. 
And  he  put  99  E.  4,  and  99  Ass.  50,  tliat  a 
madman  mav  be  restrained,  to  prevent  tht 
hurt  he  would  otherwise  do  himself  and  oihen. 
A  seditious  man  is  as  a  madman,  in  the  pvblie 
state  of  the  Commoiiwealth,  and  thmbie 
oo^ht  to  be  restrained.  And  it  appears  hj  the 
wnt  '  De  Leproso  amovendo,'  that  a  lep^r  if 
to  be  removed,  and,  in  a  maimer,  imprisoned, 
for  the  contagion  of  the  disease ;  and  this  is  for 
the  safeguard  of  others,  lest  his  leprosy  infect 
others.  The  application  is  easy,  and  bj  the 
Sutute  of  1  Jac^  c.  33,  is  restrained  to  keep 
within  doors ;  and  if  he  go  abroad,  any  man 
mav  justify  the  killing  of  him.  The  infectioo 
of  Sedition  is  as  dangerous  as  any  of  these  dis- 
eases, therefore  it  is  not  safe  to  let  seditioni 
men  to  bail,  or  at  liberty ;  and  in  dangerooi 
cases,  the  wisest  wny  is  to  make  all  safe.  I» 
aU  caict  •f  this  nadue,  mvch  is  left  to  tht  d»^ 
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cretioD  of  the  court.    The  Case  of  Mi  9  £.  3, 
roll.  89  Hussell,  bath  been  objected,  to  be  in 
the  point;    I  luive  viewed  the  record  of  that 
case,  and  although  it  be  verbally,  yet  it  is  not 
malenallj  to  this  purpose :    for  tiie  commit- 
ment was  by  a  Justice  of  North  Wales,  upon 
the  accusation  of  ao  accuser ;  and  it  was  with- 
in a  short  time  after  the  statute  of  5  £.  3,  by 
which  it  was  ordained,  That  none  should  be 
imprisoned    upon   the  accusation  of  one  ac- 
cuser :   but  here  the  detainment  is  by  the  king 
himself,  for  stirring  up  of  sedition.    And  there 
the  return  was,  That  he  was  accused  of  sedi- 
tions and  indecencies,  where,  the  latter  word 
doth  qualify  the  former.    And  there  issued  a 
Writ  of  good  behaviour,  (as  the  use  was)  to  en-« 
quire  of  the  truth  of  the  offence;  and  it  was 
found,  that  there  ivas  no  such  offence:  and 
then  upon  the  same  return  again  he  was  set  at 
liberty ;  so  that  the  case  there  was  special,  and 
the  manner  of  proceedings  special.    And  I  de- 
tire  that  one  thing  may  be  observed,  that  Rus* 
leU  came  in  here  upon  the  Habeas  Corpus,  20 
Sept.  but  was  not  delivered  until  Hillary  Term 
ibUoning.    And  for  28  U.  6^  the  duke~ of  Suf- 
folk's Case,  which  was  objected,  that  the  ge- 
neral accusation  of  divers  treasons  was  not  le- 
gal.' That  b  true,  bi-cause  it  was  in  parlia- 
ment, and  in  the  nature  of  an  accusation ;  and 
being  in  a  court  of  justice,  it  had  been  unjust 
to  condemn  a  man  before  his  trial ;  and  yet 
tliis  court,  upon  probability  of  a  fault,  does  oft- 
times  restrain  a  man  before  conviction.     But 
u  hath  beeo  objected  in  this  case,  Tliey  liave 
keen  a  long  time  imprisoned,  and  no  proceed- 
uigs  against  them.    It  is  well  known,  tliere 
have  lieen  some  proceedings  against  them,  and 
they  declined  them  ;   and  also  more  than  three 
moutlis  is  requisite  for  the  preparation  of  sucii 
proceedings,  and  the  kiiii;  intends  to  proceed 
a^ist  them  in  convenient  time.    And  some 
Uiat  were  offenders  in  the  same  kind  are  al- 
ready delivered,  to  wit,  Mr.  Coriton  aiul  sir 
Peter  Haymau.    Therefore,  if  any  injury  be 
done  to  the  Prisoners,  they  tliemselves  are  the 
oause  of  it,  for  not  submitting  theoMelves  to 
the  king.     And  for  the  instance  iKthich  Mr.  Lilr 
lleton  used  of  the  Judges  in  11  R.  9,  although 
they  suffered  for  tlieir  opinions  given  to  the 
kiu$!,  I  desire,  that  the  time  when  their  opinioo 
'  was  dehvered,  may  be  considered,  to.wity  in 
liie  ti»e  of  R.  9,  and  the  time  wlien  they  suf- 
fered, to  wit,  in  the  time  of  H.  4.    And  it  was 
the  sajring  of  a  noble  gentleman,  <he  lord  £ger- 
ton.  That  Belknap  suQered  rather  by  the  po- 
tency of  iiis  enemies,  than  the  greatness  of  his 
offence :  and  yet  it  is  to  be  confessed,  that  they 
xfiighi  have  given  better  counsel;   but  there 
was  DO  time  to  dispute  of  the  justness  of  their 
counsel,  when  the  sword  was  in  the  hands  of 
the  conqueror; 

What  hath  been  relied  upon  is  the  Resolu- 
tion of  all  tk€  Justices  of  England  in  34  Eliz. 
which  Resolution  is  now  registered  in  U)e  upper 
bouse  of  parliament,  at  the  request  of  the  com- 
mons, in  tertio  Ccroii  regis ;  but  I  leave  it  to 
you,  as  (hftt  Resolution  shall  sw^iy  your  judg- 


ments. The  said  Resolution  is.  That  the 
cause  ought  to  be  certified  in  the  generality,  or 
specialty ;  and  here  the  general  cause  is  certi- 
fied at  least,  if  the  special  be  not  so :  and  upon 
the  whole  matter  the  bailment  of  these  priso- 
ners is  left  to  your  discretipn ;  and  I  have 
shewed  to  you  the  discretion  of  your  predeces- 
sors. And  if  any  danger  appear  to  you  in 
their  bailment,  I  am  confident  that  ye  will  not 
bail  them,  if  any  danger  may  ensue ;  but  first 
ye  are  to  consult  wiUi  the  king,  and  he  will 
shew  you  where  the  danger  rests.  Therefora 
upon  tiie  whole  matter  I  pray,  that  they  be  re-  .• 
manded. 

When  the  Court  was  ready  to  hare  delivered 
their  Opinions  in  this  great  business,  the  Pri* 
soners  were  not  brought  to  the  bar,  according 
to  the  rule  of  the  coort.  Therefore  proclama- 
tion was  made  for  the  Keepers  of  the  several 
prisons  to  bring  in  their  Prisoners;  but  none  of 
tliem  appeared,  except  the  Marshal  of  the 
King's-bench,  i%ho  informed  the  Court,  that 
Mr.  Stroud,  who  was  iu  his  custody,  was  re* 
moved  yesterday,  and  pot  in  the  Tower  of  Lon- 
don by  the  king's  own  warrant:  and  so  it  was 
done  witli  the  other  prisoners ;  for  each  of  them 
wfs  removed  out  of  his  prison  in  which  he  was 
before.  But  notwithstanding,  it  was  prayed 
by  the  counsel  for  the  prisoners,  that  the  Court 
would  deliver  their  Opinion  as  to  the  matter  in 
law :  but  tlie  Court  refused  to  do  that,  because 
it  was  to  no  purpose ;  for  the  Prisoners  being 
absent,  they  could  not  be  bailed,  deUvered,  or 
remanded. 

The  evening  before,  there  came  a  letter  to 
the  Judges  of  this  court  from  the  King  hiniselt^ 
informing  the  court  with  the  Reasons,  where- 
fore the  Prisoners  were  not  suffered  to  come  at 
the  tlay  appointed  for  the  Resolution  of  the 
Judges. 

To  our  trusty  and  well-beloved,  our  Chief- 
Justice,  and  the  rest  of  our  Justices  of  our 
Bench. 

''  C.  JR.  Trusty  and  well-beloved,  we  greet 
you  well.  Whereas  by  our  special  command* 
ment  we  have  lately  removed  sir  Miles  Hobart, 
WaltecLong,  and  William  Stroud,  (rom  the  se- 
veral prisons  where  they  were  formerly  com* 
mitted,  and  have  now  sent  them  toour  Tower 
of  London ;  understanding  there  are  various 
constructions  made  thereof  according  to  the 
several  apprehensions  of  those  who  discourse  of 
it,  as  if  we  had  done  it  to  decline  the  course  of 
justice ;  we  have  tlierefore  thougbt  fit  to  let 
you  know  the  true  reason  and  occasion  there- 
of; as  also,  why  we  commanded  those  and  the 
other  Prisoners  should  not  come  before  you  the 
last  day.  We  (having  beard  how  most  of  them 
awhile  since  did  carry  themselves  insolently 
and  unmannerly  both  towards  us  and  your 
lordships)  were  and.  are  very  sensible  thereof; 
and  though  we  hear  yourselves  gavc^  them  soma 
admonition  for  that  miscarriage,  yet  we  could 
not  but  resent  our  honour,  and  the  honour  of. 
'  so  great  a  court  of  justice,  so  far,  as  to  let  the 
world  k4)ow  liQw  much  yft  diaiike  tJ«e  same; 
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and  having  ynderstood  that  jotir  lordships,  and 
the  rest  of  oor  Jadges  and  Barons  Of  our  Courts 
of  Common  Pleas  and  Exchequer,  whose  ad- 
vices' and  jodgments  we  have  desired  in  this 
great  business,  so  much  concerning  our  govern- 
cnent,  have  not  yet  resolved  the  main  question; 
we  did  not  think  the  presence  of  tbo&e  Prisoners 
necessary;  and  until  we  should  find  (heir  temper 
and  discretions  to  be  such  as  may  deserve  it, 
we  were  not  willing  to  afibrd  them  fav^nir. 
Nevertheless,  the  respect  we  bear  to  the  pro- 
ceedings of  that  Court,  hath  caused  us  to  give 
way,  tliat  Selden  and  Valentine  should  aHend 
you  to-morrow,  they  being  sufficient  to  appear 
before  you,  smce  you  cannot  as  yet  give  any 
resolute  Opinion  in  the  main  point  in  question. 
Given  under  our  signet,  at  our  manor  at  Green- 
wich, this  24th  June,  in  the  fifth  year  of  our 
reign.** 

Within  three  hours  after  the  receipt  of  those 
Letters,  other  letters  were  brought  unto  the 
said  Judges,  as  foUoweth  : 

To  our  trusty  and  welUbeloved,  our  Chief- 
Justice,  and  the  rest  of  our  Justices  of  Qur 
Bench. 

"  C.  R.  Trusty  and  wtU-beloved,  We  greet 
you  well.  Whereas  by  our  letters  of  this  day's 
date,  we  gave  you  to  understand  our  pleasure, 
That  of  those  prisoners .  which,  by  our  com- 
mandment, are  kept  in  our  Tower  of  London, 
Selden  and  Valentine  should  be  brought  to- 
morrow before  you ;  now,  upon  more  mature 
deliberation,  we  have  resolveJ,  That  all  of  them 
shall  receive  the  some  treatment,  and  that 
none  shall  come  before  you,  until  we  have 
cause  given  as  co  believe  tliey  will  make  a  bet- 
ter demonstration  of  their  modesty  and  civility, 
both  towards  us  hnd  your  lordships,  than  at 
their  last  appearance  they  did.  Given  under 
our  siguet,  at  Greenwich,  this  24th  day  of  June, 
in  the  fifth  year  of  our  reign.'' 

So  tlie  Court  this  Term  delivered  no  opinion, 
and  the  imprisoned  Gentlemen  continued  in  re- 
straint all  the  long  vacation. 

TowkrdS'the  latter  end  of  this  vacation,  all 
the  Justices  of  the  KingVBench  being  then  in 
the  country,  received  every  one* of  them  a  let- 
ter to  bo  at  SerjeantVinn  upon  ^f  ichaelmas- 
day.  These  Letters  were  irom  the  Council- 
Table;  and  the  cause  expressed  in  them  was, 
'  That  his  majesty  had  present  and  urgent  oe- 
*  casion  to  use  their  service.'  The  Judges  came 
up  accordingly  on  Tuesday,  being  Michaelmas- 
day.  The  next  morning  about  four  o'clock, 
letters  were  broucht  to  the  Chief- Justice  from 
Mr.  Trumbal,  Clerk  of  the  Council  then  at- 
tending, that  he  and  judge  Whitelocke,  one  of 
the  Judges  of  that  court,  sliould  attend  the  king 
that  morning  so  stton  as  conveniently  they 
ceuld;  which  the  Chief-Justice  and  that  Judge 
did  at  Hampton  that  morning;  where  the  king 
takincr  them  apart  from  the  Council^  fell  upon 
the  br  ^iness  of  the  Gentlemen  in  the  Tower,  and 
was  contented  tliey  should  be  bailed,  notwith- 
standing thfir  vbttioacy,  in  tliat  they  w«uld  not 


give  the  king  a  Petition,  expressing,  •  That  thov 

*  were  sorry  he  was  oflTeiHled  ^itli  thrm.'  He 
shewed  his  purpose  to  proceed  ngaipst  them  by 
the  Common  Law  in  the  KingV  Bench,  and  to 
leave  his  proceeding  in  tlie  Siar-Chamber.  Di- 
vers  other  matters  he  proposed  to  the  snid 
Judges  by  way  of  Advice,*  and  seemed  ucH 
oontemed  with  what  they  answered,  though  it 
was  not  to  his  mind ;  which  was.  That  the  of- 
fences were  not  capital,  and  that  by  the  hw 
the  prisoners  ought  to  be  bailed,  giving  secaritj 
for  their  good  behaviour.  Whereupon  tl>e  kin'» 
told  them,  *  That  he  would  never  be  olliraded 

*  with  his  Judges,  so  they  dealt  plainly  with 

*  him,  and  did  not  answer  him  by  Oracles  aod 
'  Riddles.'t 

The  first  day  of  Michaelmas  Term  it  tra« 
moved  by  Mr.  Maaon,  to  have  the  Resolution 
of  the  Judges;  and  the  court  with  one  voice 

*  Mr.  Whitelocke  in  his  Memorialu,  p.  13, 
says,  '*  My  father  did  often  and  highly  com- 
plain against,  this  way  of  sending  to  the' Judges 
for  their  Opinions  beforehand ;  and  said,  That 
if  bishop  Land  went  on  in  his  way,  he  would 
kindle  a  flame  in  the  nation." 

t  Mr.  Whitelocke,  in  his  Memorials  of 
the  English  AflFairs,  page  14,  says,  <*  The 
Judges  were  somewhat  perplexed  about  the 
Habeas  Corpus  for  the  Tariiament-men,  and 
wrote  an  humble  aod  stout  Letter  to  the  kine, 
'  That  by  their  oatlts  they  were  to  bail  the 
<  Prisoners ;  but  thought 'fit,  before  they  did  it, 

*  or  published  their  Opinions  therein,  to  inform 

*  his  majesty  thereof,  and  humbly  to  ad%ise 
'  him  (as  had  been  done  by  his  noble  p^o«^ 
'  nitors  in  like  casf)  to  send  a  direction  to  his 

*  Justices  of  liis  bench,  to  bail  the  prisotien.* 
But  the  Lord  Keej>er  would  not  acknowledge 
to  my  father,  who  was  sent  to  him  from  the 
rest  of  his  brethren  about  this  bnsiness,  that  be 
had  shewed  the  Judges  Letter  to  the  king,  but 
dissembled  the  matter,  and  told  him,  tlut  be 
and    his  brethren  most  attend   the  king  at 
Greenwich,  at  a  day  appointed  by  him.— Ac- 
cordingly the  Judges  attended  the  king,  who 
was  not  pleased  with  their  determination,  but  ! 
commanded  them  not  to  deliver  any  Opinioa  | 
in  thi^  cnse  without  consulting  with  the  rest  of 
the  Judges;    who  delayed  the  business,  and  , 
would  hear  Arguments  in  the  case  as  well  as  j 
the  Judges  of  the  King's-Becch  had  done;  and  | 
so  the  boMuesA  was  put  off  to  the  end  of  the 
Term.    Then  the  Court  of  KingVBench  being 
ready  to  deKver  their  Opinions,  the  Prisooen  j 
were  removed  to  other  prisons,  and  a  Letter  | 
came  to  the  Judges  from  tlie  king,  '  That  this 

'  was  done  because  of  their  insolent  carriage  \ 

*  at  the  bar/    And  so  they  did  not  appear.—  j 
The  Judges  of  the  King's-fiench  were  sent  tr>r  | 
by  the  I^rd-Keeper  to  be  in  London  on  Mi- 
chaelmns-day;  the  chief-justice  Hyde,  and  my 
fiither,  were  sent  for  to  the  king  at  EiamptoD* 
Court,  who  advised  with  them  about  the  im-  { 
prisoned    Pariiament-men ;    and    both   tbest 
Judges  did  what  good  offices  they  could,  to 
bring  on  tlie. king  to  lieri  these  breaches.'' 
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Mi'dy  That  thej  are  now  conteot  that  they 
Khouid  be  bailed,  but  tliat  they  ought  to  find 
fiurcties  also  for  the  j9;ood  behaviour.  And 
justice  Jones  said.  That  so  it  was  done  io  the 
Case  which  had  been  often  remembered  to 
another  purpose,  to  wit,  Kussers  Case,  in 
9  £.  3.  To  which  Mr.  Selden  answered  (witli 
whom  all  the  other  Prisoners  a(^ed  in  opi- 
nion). That  they  have  their  sureties  ready  for 
the  bail,  but  not  for  the  good  behaviour;  and 
desire,  that  the  bail  might  first  be.  accepted, 
and  that  they  be  not  urged  to  the  other;  and 
(iuit  for  these  reasons : 

1.  The  case  here  hath  long  depended  in 
com,  and  they  have  been  imprisoned  fof  these 
thirty  weeks,  and  it  had  been  oftentimes  ar- 
gued on  the  one  side  and  the  otlier ;  and  those 
chat  argued  lor  the  king,  always  demanded 
that  we  should  be  remanded ;  and  those  which 
argued  on  our  tide,  desired  that  we  might  he 
hailed  or  dischareed  ;  but  it  was  neirer  3ie  de- 
sire of  the  one  side  or  the  oiher,  that  we  should 
be  bouad  to  the  good  behaviour.  And  in  the 
lai»t  Term  four  Several  days, were  appointed  for 
the  Resolution  of  the  court,  and  the  sole  point 
in  question  was.  If  bailable  or  not?  Therefore 
he  now  desires,  that  the  matter  of  Bail  and  of 
4^ood  Behaviour  may  be  severed,  and  not  cou- 
t'uunded. 

2.  Because  the  finding  of  Sureties  of  good 
behaviour  is   seldom  orged  upon  Returns  of 

'  Felonies  or  Treasons.  And  it  is  but  an  im- 
plication upon  the  return,  that  we  are  culpable 
of  those  matters  which  are  objected. 

S.  We  demand  to  be  bailed  in  point  of 
Eight ;  and  if  it  be  not  grantable  of  right,  we 
du  Dot  demand  it*,  but  the  finilin^of  Sureties 
for  the  good  behaviour,  is  a  point  of  discretion 
merely ;  and  we  cannot  assent  to  it  without  great 
offence  to  the  parliament,  where  th<>se  matters 
which  are  surmised  by  return  were  acted  ;  and 
by  the  statute  of  4  U.  8,  all  punishments  of 
froch  nature  are  made  void,  and  of  none  effect. 
Therefore,  &c. 

Court.  The  neturn  doth  not  make  mention^ 
of  any  thing  done  in  parliament,  and  we  can* 
not  in  a  judicial  way  take  notice  that  these 
things  were  done  in  parliament.  And  by  White- 
locke^  the  surety  of  good  behaviour,  is  a  pre- 
venting medicine  of  the  damage  that  may  fall 
out  to  the  coramonwealtli;  and  it  is  an  act  of 
(government  and  jurisdiction,  and  not  of  law. 
And  hy  CrokCy  it  is  no  inconvenience  to  the 
Prisoners ;  fur  the  same  bail  sufBceth,  .and  all 
shall  be  written  upon  one  piece  of  parchment. 
And  Heathy  Attorney-General,  said,  Tlmt  ^ 
the  command  of  the  king,  he  bad  an  Informa- 
tion ready  in  his  hand  to  deliver  in  the  court 
against  them.        * 

Hyde^  Chief-Justice.  If  noW  you  refuse  to 
6nd  Sureties  for  the  good  beliaviour,  and  be 
for  that  cause  remanded,  perhaps  we  after- 
wards will  not  grant  a  Ilnheas  (^orpus  for  yoil, 
inasmuch  as  we  are  made  ocqaainted^ith  the 
cause  of  your  imprasonmeot. 

Ashley,  the  King's  Serjeant,  offered  his  own 
Wl  for  Mr.  Hollj^i  one  of  the  priioQerr,  who 

VOL.  til. 


had  married  liis  daughter  and  heir,  bat  the 
court  refused  it ;  for  it  is  contrary  to.  the  course 
of  the  court,  unless  the  Prisoner  himself  will 
become  bound  also.* 

And  Mr.  Lon^t  that  had  found  sureties  in 
the  Chief- Justice's  Chnmber,  for  the  good  be- 
haviour, refused  to  continue  his  sureties  any 
longer,  inasmuch  as  they  were  bound  in  a  gi-eat' 
sum  of  3,000/.  and  the  good  behaviour  was  a 
ticklish  point.  Therefore  he  was  committed  to 
the  custody  of  the  IVIarshal,  and  all  the  other 
Prisoners  were  remanded  to  prison,  because 
they  would  nut  find  sureties  tor  the  good  be- 
haviour. 

Mich.  6  Car.  B.  R. 

John  Selden  was  committed  to  the  Marshal- 
sea  of  the  KingV Bench,  fer  not  putting  in 
Sureties  for  his  good  behaviour.  There  were 
with  him  in  the  same  prison,  Uohart,  Stroud; 
and  Valentine.  In  tlie  ead  of  Trinity  Term, 
6  Car.  the  sickness  increasing  in  S4)Uthwarky 
the  three  last  named  made  suit  unto  the  Judges 
of  tlie  KingVBeAch,  to  be  delivered  over  to 
the  Gatehouse  in  Westminster,  to  avoid  the 
danger.  The  Judges  thought  it  charity,  and 
by  writ  to  the  marshal  of  the  King's-Bench, 
commanded  him  to  deliver  them  to  the  Keeper 
of  the  Gatehouse,  and  sent  him  a  writ  to  re- 
ceive them.  Mr.  Selden  never  sent  unto  them 
wliilst  they  were'  in  town,  but  «\hen  they  were  * 
all  gone,  made  suit  to  the  Lord-Treasurer  to 
move  the  king,  that,  to  avtfid  this  danger,  ho 
might  be  removed  to  the  Gatehouse ;  which 
he  did,  and  sent  a  warrant  under  his  hand  to 
the  marshal,  signifying  his  majesty's  pleasure 
to  remove  him  to  the  Gatehouse  :  accordingly 
he  was  removed;  Thereupon,  when  the  Judges 
came  to  town  in  Michaelmas  Term,  they  called 
the  Marshal  to  account  for  his  Prisoner,  Mr. 
Selden;  and  he  presenting  unto  them  tlie  Lord 

•  '*  Tin*  motion  of  discharging  proceeded 
from  the  king  himself,  who  had  conferred  with 
the  Judges,  and  had  declared  his  content  the 
Prisoners  should  be  bailed,  notwithstanding 
their  obstinacy,  that  ihey  would  not  so  much 
as  present  a  Petition  to  him  to  express,  that' 
'  they  were  sorry  he  was  offended  with  them.' 
But  the  Piispners  be^an  now  to  value  them- 
selves^  upon  their  sufierini;,  :ind  had  sa much 
comitenance  from  several  of  their  late  fellow- 
meihbers,  that  they  would  not  now  accept  of  a 
deliverance,  but  unanimoui»ly  refused  to  find 
sureties  for  their  behaviour:  nay,  Mr.  lioUis 
was  so  industrious  to  be  continued  in  custody, 
^t  wlien  ofiered  his  own  bail,  he  would  not 
yield  to  the  course  of  the  Court,  to  be  himself 
bound  with  him.  And  even  Mr.  I^ng,  who 
had  actually  found  sureties  in  the  Chief  Jus- 
tices Chamber,  decUred  in  court,  that  his  sure- 
ties should  no  longer  continue.  Such  a  merit 
did  they  now  place  in  confinement,  as  to  labour 
against  their  own  liberty;  and  by  such  glorying 
in  persecution  to  ruise  a  popularity  to  them- 
selves, and  cast  an  odium  on  the  king.''  ^  Ken- 
net,  p.  49. 
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Treasurer's  Warrant  by  the  king's  direction, 
the  Judges  told  i>iin  it  would  not  terve,  for  he 
could  not  be  removed  but  by  writ;  and  upon 
bis  majesty's  pleasure  siguified,  it  might  so  hiavc 
been  d«ne.  And  although  the  Judges  were 
out  of  town,  yet  the  Clerk  of  the  Crown  would 
have  made  the  writ  upon  so  good  a  warrant, 
and  it  might  have  been  ^subscribed  by  the 
Judges  at  their  return.  And  to  avoid  the  like 
error  hereafter,  the  court  sent  justice  Whiie- 
locke  to  the  Lord  Treasurer,  to  let  him  know, 
^hat  Mr.  Selden  never  looked  after  any  of  the 
Court,  but  sought  a  new  and  irregular  way  to 
hfi  removed  witliout  them.  The  Lord  Trea- 
surer made  a  very  honourable  answer,  That  be 
would  not  move  the  king  for  Mr.  Selden  to  be 
removed  by  this  means,  until  he  sent  him  word, 
on  his  credit,  that  it  was  a  legal  way;  and  told 
that  Judge,  that  Mr.  Selden  was  at  the  Judges 
dispose,  to  remove  back  when  they  would,  for 
it  was  not  the  king's  meaning  to  do  any  thing 
contrary  to  the  onier  of  tl]«  court,  or  tbeir 
formal  proceedings:  so  Writs  were  sent  this 
Michaelmas  Term  to  remove\he  four  Prisoners 
back  again  to  the  Marshalsea. 

The  Case  of  Sie  Miles  Hobaet,  and  Wil- 
liam Stroud,  Esq. 
On  the  93rd  of  January,  the  Attorney-Ge- 
nerai  exhibited  two  several  Informations,  the 
one  against  Wm.  Stroud,  esq.  the  other  against 
sir  Miles  Ilobart,  knt.  The  charge  against 
both  of  them  tlierdin,  was  for  several  escapes 
out  of  the  prison  of  the  Gatehouse :  they  both 
beaded,  Not  Guihy.  And  their  cases  appeared 
to  be  as  foUoweth :  The  said  William  Stroud, 
and  sir  Miles  Hobart,  wefe  by  the  king's  com- 
mand  committed  to  prison,  for  misdemeanors 
alleged  aminst  them,  in  their  carriage  in  the 
House  of  Conmions  at  the  last  parliament. 
Afterwards  in  Trinity  Term,  anno  6  Caroli, 
both  of  them  behig  by  order  of  this  court,  and 
by  a  wiirrant  from  the  Attorney-General,  to  be 
removed  uitto  the  Qatebouse ;  the  warden  of 
the  Marshalsea,  where  they  were  before  im- 
prisoned, sent  the  said  Stroud  to  the  keeper  of 
.  the  Gatehouse,  who  received  him  into  his  bouse 
lately  built,  and  adjoining  to  the  prison  of  rlie 
Gatehouse,  but  bemg  no  part  thereof.  After 
which,  receipt,  the  same  night,  he  licensed  the 
•aid  Stroud  .to  go  with  bis  keeper  unto  his 
chamber  in  GrayVinn,  and  there  to  reside. 
Sir  Miles  Ilobart  was  also  by  the  said  warden 
of  the  Marshalsea,  delivered  to  the  keeper  of 
the  Gatehouse,  but  being  sick,  and  abiding  at 
his  chamber  in  Fleet-street,  be  could  not  be 
verooved  to  the  prison  of  the  Gatehouse,  but 
tbere  continued  with  his' keeper  also.  After- 
wards the  Sickness  increasing  in  London,  they 
(with  the  licence  of  the  keeper  of  the  Gate- 
house, as  it  was  proved)  retired  with  their 
onder-keepers  to  their  several  houses  in  the 
country  for  the  space  -of  six  weeks,  until  Mi- 
chaelmas Term  then  next  following,  when  hy 
'  direction  of  the  said  keeper  they  returned  to  his 
bouse ;  but  in  all  that  space  it  could  not  be 
.    proved,  that  they  were  in  any  part  of  the  old 


prison  of  the  Gatehouse,  but  m  the  new  buikl- 
ing  thereto  -adjoining ;  udless  when  they  once 
withdrew  themselves  to  a  close-stool,  which  was 
placed  near  to  the  parlour,  and  was  part  of  the 
old  prison  of  the  Gat^ouse.  This  Evidence 
was  given  to  both  the  Juries,  and  both  of  them 
returned  their  Verdicts  sevecallv,  *  That  they 

*  were  not  Guilty,'  according  to  tbelnformatioa 
exhibited  against  them.  And  in  this  case  it 
was  debated  at  the  BaCr  and  Bench,  whether  bj 
this  receipt  and  continuance  in  the  new  hoose 
only,  it  may  be  said.  That  they  ever  had  beea 
imprisoned?  And  the  Judges  held,  'That  their 
'  voluntary  retirement  to  the  close-stool  made 
'  them  to  be  prisoners/  They  resolved  h\ao, 
that  in  this  and  all  other  cases,  although  a  Pri- 
soner depart  from  prison  with  his  keeper's 
licence,  yet  it  is  an  offence  as  well  paoishable 
in  the  prisoner  as  in  the  keeper.  And  Cil- 
thorpe  made  this  difference  between  breach  of 
prison  and  escape;   the  £rst  is  *  epinst  the 

*  Gaoler's  will ;'  the  other  is  '  with  his  consent, 

*  but  in  both  the  Prisoner  is  punishable :' 
whereunto  the  whole  Court  agreed.  It  was 
also  resolved  that  the  Prison  of  the  King's 
Bench  is  not  any  local  prison,  confined  only  to 
one  place,  and  that  every  place  where  any 
person  is  restrained  •f  his  hberty  is  a  prison : 
as,  if  one  take  sanctuary  and  depart  tlience, 
he  shall  be  said  to  break  prison.* 

In  the  next  parliament,  which  met  April  13, 
1640,  it  was  referred  to  a  committee,  to  con* 
sider  of  the  breach  of  privilege  by  sir  John 
Finch  (the  Speaker),  5  Car.  1,  who  refused  to 

*  Mr.  Whitiocke,  in  his  Memorials,  p.  IC, 
says,  "  In  The  year  1631,  some  of  the  impri- 
soned Parliament-men,  upim*  tbeir  Petition, 
were  removed  from  the  prisons  wherein  tbey 
then  were,  to  other  prisons,  to  prevent  the  dan- 
ger of  the  sickness' then  increasing.  Sir  Miles 
Hobart  put  in  sureties  for  his  good  behariour, 
and  so  was  discharged  from  his  imprisonmeat. 
— Anno  1631.  Sir  John  Walter  died,  a  grave 
and  learned  Judge ;  he  fell  into  the  king*s  di^ 
pleasure,  chaiged  by  his  roiyesty  *  for  dealing 

<  cautelously,  and  no,t  plainly,  with  him,  in  the 
'  business  concerning  the  parliament-men :'  as 
if  he  had  given  his  opinion  to  the  king  privately 
one  way,  and  thereby  brought  him  on  the  stage, 
and  there  left  him,  and  then  was  of  another 
Judgment.  His  opinion  was  contrary  to  all 
the  rest  of  the  Judges,  *  That  a  Parliament- 

<  man  for  misdemeanor  in  the  house,  criminallT, 
'  out  of  his  office  and  duty,  might  be  only  iai- 

*  prisoned,  and  not  fiuther  proceeded  agaust:' 
which  seemed  very  strange  to  ihe  otlier  Judges, 
because  it  could  not  appear,  whether  the  party 
had  committed  an  oflfence,  unless  he  mignt  be 
admitted  to  his  answer.  I1ie  king  discharged 
him  of  bis  service  by  Message,  yet  he  kept  hit 
place  of  Chief-Baron,  and  would  not  leare  It 
but  by  legal  proceeding ;  because  his  patent  of 
it  was,  Quam  diu  $e  bene  gesterit,  ana  it  m^si 
be  tried  whether  he  did  bme  te  geiterCy  or  not: 
he  never  sat  in  court  after  the  king  forbad 
liim/yet  held  his  pkce  till  be  died.*^ 
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pot  the  qjuestion  by  command  of  the  house; 
and  tiie  cummittee  ordered  to  state  matter  of 
fact,  and  so  report. 

Monday,  April  20.  Jit.  Treasurer  reported, 
That  »tr  John  Finch  late  Speaker  did  not  say, 
'  He  would  not  put  the  question  ;'  but  that, 
*  He  dmnt  not  put  it:'  tbit  <  he  left  the  Chair 
not  to  disobey  the  house,' but  *  to  obey  his  ma^- 

tW  house  thereupon  resolved,  That  it  was 
a  bleach  of  Priviicfe  of  the  bouse,  for'  the 


Speaker  not  to  obey  ilie-  commands  of  the 
bouse ;  and  that  it  appeared  the  Speaker  did 
adjourn  the  house  by  command  of  the  king^ 
without  coaseut  of  the  house,  which  is  also  a 
breach  of  privilege ;  it  was  therefore  ordered, 
that  this  should  be  humbiy  represented  to  his 
majesty*  But  this  parliament  beiiig  soon  dis- 
solved, viz.  May  5, 1640,  nothing  wa»  dooe  for 
these  Gentlemen,  but  in  the  next  parliament^ 
which  met  Nov.  S,  1640,  reparation  was  or- 
dered them ;  as  will  be  shewn  in  the  following 
proceeding. 


130.  Proceedings  against  Sir  John  Elliot,  Denzil  Hollis,  esq. 
and  Benjamin  Valentine,  esq.  for  seditious  Speeches  ia 
Parliament:  in  B.  R.  Mich.  5  Charles  I.  a. n.  1629-* 


Sm  Robert  Ilenfch,  the  king's  Attomey-Ge- 
send,  ahtbited  intbrmations  in  ,this  court 
against  sir  John  Elliot,  .knight,  Denzil  ilollis, 
and  Beojamia  Valentine,  eaqrs.  the  effect  of 
nhjch  wasjf  That  the  king  that  now  is,  for 
weight;  causes,  such  a  duy  and  year,  did  sum- 
mon a  parliament,  and  to  that  purpose  sent  his 
writ  to  the  sheriff  of  Cornwall  to  chuse  two 
kaigbu:  by  virtue  whereof  sir  John  Elliot  was 
chosen  and  returned  knight  for  Cornwall.  And 
that  in  the  sane  manner,  the  other  defendants 
were  elected  Inicgesses  of  other  places,  for  the 
same  parliament.  And  shewed  further,  that 
air  John  Finch  was  chosen  for  one  of  the  cici- 
sens  of  Qanterbury,  and  was  Speaker  of  the 
house  of  commons.  And  that  the  said  ICUiot 
publicly  and  maliciously  in  the  house  of  com- 
mons, to  rais«  sedition  between  the  king,  his 
nobles,  and  people,  uttered  these  words,* That 
'  the  Council  and  Judges  hail  all  conspired  to 

<  trunple  under  foot  the  Liberties  of  the  Su)^ 

<  jecu.'  He  further  shewed,  that  the  king  had 
power  to  call,  adjourn,  and  dissolve  parlia- 
ments :  and  that  the  king,  for  divers  reasonis, 
bad  a  purpose  to  have  the  house  of  commons 
adjourned,  and  gave  direction  to  sir  John  FincTi, 
then  the  Speaker,  to  move  an  adjournment-; 
and  if  it  should  not  be  obeyed,  that  he  should 
forthwith  come  from  the  house  to  the  king. 
Aod  that  the  Defendants,  by  confederacy 
aforefaaad,  spake  along  and  continued  speech, 
which  ,«vas   recited  verbatim^  in  which  were 


*  The  king  at  first  intended  to  proceed 
against  the  above  gentlemen  in  tlic  Star-Cham- 
ber,  to  which  end  an  Information  was  exhibited 
against  tbem  io  that  court,  on  the  7  th  of  May ; 
but  that  being  dropped,  diey  were  proceeded 
against  in  the  King*s-bench,  and  the  same  mat- 
ters in  effect  were  set  forth  at  in  the  Infor- 
mation in  the  Sur-Cbamber. 

t  See  the  Information  in  the  Ring*s^nch, 
the  Defendant's  Plea,  the  ^ Attorney-General's 
Demuner,'&c.  at  large,  at  the  end  of  the  Case, 
opon  occasion  of  the  Reversion  of  the  Judgment 
io  B.  R.  by  the  Uoose  of  Lords  on  a  Writ  of 
Error,  a.  d.  1668. 


divers  malicious  and  sedkioos  words,  of  dan- 
gerous consequence.  Aud  to  the  iiiieDt.  that 
they  mi^ht  not.  be  presented  of  uttering  their 
premediute  speeches,  their  intention  was,  that 
the  Speaker  should  not  go  out  of  the  Chair  till 
thev  Imd  spoken  them ;  the  Defendants,  HoUis 
and  Valentine,  laid  violent  hands  upon  the 
Speaker,  to  the  great  affrightment  and  disturb- 
ance of  the  house.  Aud  the  Speaker  being  got 
out  of  Uie  Chair,  they  by  violence  set  him  in 
the  Chair  again;  so  'that  there  was  a^  great 
tumult  in  the  house.  And  afler  the  said 
speeches  pronounced  by  sir  Jolm'EUiot,  liulUf 
did  rccapuulaie  them. 

And  CO  this  Information, 
•  The  Defendants  put  iu  a  Plea  to  the  Juris- 
diction of  the  conrt^  because  •  these  ofTentics 
'  are  supposed  to  be  done  io  parliament,  and 
'  ought  not  to  be  punished  in  tliis  cuur^  ot  ia 
<  any  other,  but  in  parliament/ 

And  tlie  Attorney-General  moved  the  Court, 
to  over-rule  the  plea  to  the  juriadiction.  Aud 
that,  he  said,  the  court  miglit  do,  altliough  he 
had  not  demurred  upon  the  plea.  But  the 
court  would  not  over-rule  the  plea,  but  gave 
day  to  join  in  demurrer  this  term.  And  on  the 
first  day  of  the  next  term,  the  record  shall  be 
read,  and  within  a  day  after  sliall  be  argued 
at  bar. 

UydCj  Chief-Justice,  said  to  the  counsel  of 
the  Defendanu ;  So  far  lig]bt  we  will  give  you  : 
this  is  no  new  question,  but  all  the  Judges  in 
England,  and  Barons  of  the  Eichequer,  before 
now,  have  oft  been  assembled  on  tliis  occa- 
sion, and  have,  with  p-eat  patience,  heard 
the  aigumenis  on  both  sides ;  and  it  was  tq- 
solved  by  them  all  with  one  voice,  Tliat  an 
offence  committed  in  parliament,  criminaHy  or 
contemptuously,  the  parliament  being  ended, 
rests  punishable  in  anotlier  court. 

/oifts.  It  is  true,  that  we  all  resolved.  That 
an  offence  committed  in  parliament  against  the 
crown,  is  punishable  after  the  parliament  in 
another  court ;  and  what  court  shall  that  be, 
but  the  court  of  the  King's-bench,  in  which  the 
king,  by  intendment^  sitteth  ? 

WhiilnKkt.  The  question  is  now  reduced  to  a 
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narrow  room,  for  all  the  Judges  are  agreed, 
That  an  ofifence  committed  in  plurliament  against 
the  king  or  his  government,  may  be  punished 
out  of  parliament.  So  that  the  sole  doubt 
vrhich  now  remains,  is,  whether  this  court  can 
punish  it. 

Croke  agreed,  That  so  it  had  been  resolved 
bjrall  the  Judges,  because  otherwise  therc'would 
be  a  failure  of  justice.  And  by  him,  if  such 
an  offence  be  punishable  in  another  court,  what 
court  shall  punish  it  but  this  court,  which  is 
the  highest  court  in  the  reahn  for  criminal 
offences?  And  perhaps'  not  only  criminal  ac- 
tions committed  in  parliament  are  punishable 
here,  but  words  also. 

Mr.  Mason.of  Lincoln's-Inn  argued  for  sir 
John  Elliot,  oneof  the  Defendants.  The  chaiiges 
in  the  Infonnation  against  him  are  three: 

1.  For  Speeches.    ♦ 

2.  For  Contehipts  to  the  King,  in  resisting 
the  Adjournment. 

3.  For  Conspiracy  with  the  other  Defendants, 
to  detain  Mr.  Speaker  in  the  CImir. 

In  tlie  discussion  of  these  matters,  he  argued 
much  to  the  same  intent  he  had  argued  before, 
therefore  his  argument  is  reporrecf  here  very 

1.  For  his  Speeches,  they  contain  matter  of 
accusation  against  some  great  peers  of  the 
realm ;    and  as  to  them,  he  said,  that  the  king 
cannot  take  notice  of  them.     The  Parliament  is 
a  Council,  antj  the  Grand  Council  of  the  king ; 
and  councils  are  secret  and  close,  none  other 
have  access  to  those  councils  of  parliament,  and 
they  themselves  ought  not  to  impart  them  with- 
out the  consent  of  the  whole  house.     A  Jury  it 
ft  leet,  which  is  sworn  to  inquire  of  otfences 
within  the  said  jurisdiction,  are  sworn  to  keep 
their  own  counsel.;    so  the  house  of  commons 
inquire  of  all  grievances  within  the  kingdom, 
and  their  counsels  ar^  not  to  be  revealed.  And 
to  this  purpose  was  a  Petition,  8  U.  4,  n.  10. 
That  the  kiog  slfall  not  give  credit  to  any  pri- 
vate reports  of  their  proceedings,  to  which  the 
king  assents :    therefore  the  king  ought  not  to 
give  credit  to  the  information  of  these  offences 
m  this  case.     2.  The  words  thems>eiies  contain 
Severn  I  accusations  of  great  men ;  and  the  11  berty 
of  accusation  hath  always  been  parliamentary 
50  E.  3.  Parliament  lt.>n,  u.  21,  the  lord  Lati- 
mer was. impeached  in  parliament  for  "^undry  of- 
fences.    11  R.  2,  the  archbishop  of  York  ;  18 
11.  6,  n.  18,  the  duke  of  Suffolk  ;  1  Mar  Dy. 
93,  the  duke  of  Norfolk  ;   36  H.  (3,  n.  60,  un 
Vickar  General ;   2  and  8  E.  6,  c.  18.  the*  lord 
Seymour ;  18  of  king  James,'  the  lord  of  St.  Al- 
baiis.  Chancellor  of  En^fland ;    and  21  of  king 
James,  Cranti<i|d,  Lr^rd  Treasurer ;    and  1  Car. 
the  duke  of  Buckingham.     3.  1  his  is  a  privilege 
of  parliament,  which  is  determinable  in  parlia- 
ment, and  not  elsewhere;    11   R.  2,  n.  ?.  the 
Parliament  Roll,  a  Petition  exhibited  in  pai^ 
liamcni,  and  alloweil  by  the  kitig.  That  the  li- 
bcrtiesand  privileges  of  pnrliaiuiit  shall  Oiih  he 
discufs^ed  tliere,  and  not  in  other  courts,  nor  liy 
the  common,  nor  civil  law;  (see  this  Case  more 
Bt  large  m  Selden'sJ^vtes  upon  Fortfscue,  f,  42.) 


11  R.*  2,  Roll  of  the  process  and  judgment.  An 
appeal  of  Treason  was  exhibited  against  the 
arcchbishop  of  Canterbury  and  others,  and  there 
the  advice  of  the  sages  of  the  one  law  and  the 
other  being  required ;    but  because  the  appeal 
concerned  persons  which  arepeers  of  the  realm, 
which  are  not  tried  elsewhere  than  in  parlia- 
ment, and  not  in  an  inferior  cooH.     28  U.  6,  n. 
18.    Tliere  being  a  question  in  parliament  con- 
cerning precedency,  between  the  earl  of  Arun- 
del, and  the  earl  of  Devon,  the-opinion  of  the 
Judges  being  demanded,  they  answered,  Thst 
this  question  ooght  to  be  determined  by  the 
parliament,  and  oy  no  other.    31  H.  6,  n.  25, 
26.     During  the  prorogation  of  the  parliament, 
Thorp  that  was  the  Speaker,  was  out  in  execu- 
tion at  the  suit  of  the  duke  of  York ;  and  upon 
the  re-assembly  of  the  parliament,  the  comooni 
made  suit,  to'  the  king  and  lords  to  have  their 
Speaker  delivered.      Upon  this,  the  lords  de- 
mand the  opinion  of  the  Judges;    wbo  answer, 
That  they  ought  not  to  detennine  the  privileges 
of  the  high  court  of  parliament.     4.  This  accu- 
sation in  parliament  is  in  legal.course  of  justice, 
and  therefore  the  accuser  shall  never  be  im- 
peached, 13  H.  7,  and  n  Eliz.  Dy.  285.  forg- 
mg  of  false  deeds  brought  against  a  peer  of  the 
realm,  action  de  scandalU  nmgnatum,  drtth  not 
lie.     Coke's  Rep.  4.  U,  Cuiler  and  Dixy*s  case, 
where  divers  cases  are  likewise  put  tu  this  pur- 
pose.    35  11.  6,  15.     If  upon  the  view  of  the 
body  the  slater  cannot  he  founds  tlie  Coroner 
ought  to  enquire,  Who  first  found  the  dead  hodj^ 
And  if  the  first  fiit'der  accuse  another  of  tlie 
murder,  that  is  afterward  acquit,  be  shall  not 
have  an  action  upon  the  case,  for  it  was  done  in 
legal  manner.     So  it  is  the  duty  of  the  com- 
mons to  enquire  of  the  Grievances  of  the  Sub- 
jects, and  fhe  causes  thereof,  and  doing  it  in  a 
legal  manner,  19  il.  6,  19.  8  II.  4,  6.  in  conspi- 
racy it  is  a  good  plea,  that  he  was  one  of  the  in- 
dictors.      And  20  H.  6,  5.  that  he  was  a  grand 
Jury-man,  and  informed  his^companions.    And 
21   E.  4,  6,  7.  and  35  H.  6,  14.  that  he  was  a 
Justice  of  Peace,  and  infonned  the  Jury,  27  As?, 
p.  12.  is  to  the  same  purpose.  And  if  a  Justice 
of  Peace,  the  first  fmHer,  a  juror,  or  indictor, 
shall  not  be  punUhed  in  such  cases ;  ^f'ortmi, 
a  member  of  the  house  of  commons  shall  i:ot, 
v«ho,  Ub  1 II.  7,  i^  a  Judge.   27  Ass.  p.  44,  aiaj 
be  objected,  where  two  were  indicted  of  a  con- 
spiracy, because  ihey  maintained  one  another; 
but  the  reason  of  the  said  case  was,  because 
mainten'aice  is  a  matter  forbiddai  by  the  law; 
but  parlamentary  accusation,  which  is  our  mat- 
ter, is  not  ft>rb!df]en  by  any  law.     Coke's  Uep. 
9  56.  there  was  a  con^pi^acy,  in  procuring  otiiers 
to  he  indicted.     And  it  is  nne.for  there  it  was 
n«>t  his  duty  to  prefi-r  such  accusation.  (2)  The 
accusation  was  extra-judicial,  and  outofcouit; 
but  it  was  not  so  in  our  cast-.  (3)  \Vords  bp'ken 
in  parliament,  which  is  a  st>|.'erior  cotrr,  cannot 
be  qurstioncd  in  this  court,  which  is  inferior. 
3  E.  3,  19.  hnd  Stan) ford  153,  will  be  objected, 
where  ilie  bishop  of  ^V'l•chestt^  was  arraiiii  ed 
ill  this  court,  btcnu«e  he  departed  (he  parlia- 
ment without  licence ;  there  is  but  the  optnioo 
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of  Scroop  an4  cho  ciise  was  entered,  P.  3  £.*  19. 
And  it  is  CO  be  obserred,  tlmt  the  pletf  of  the 
bishop  there,  was  never  over-ruled.  From  this 
I  gather,  that  Scroop  was  not  constant  to  his 
opinion,  whi<ih  was  Sudden,  being  in  the  same 
term  in  which  the  plea  was  entered  ;  or  if  he 
were,  yet  the  other  Judges  agree  not  with  him; 
and  also  at  last  the  bishop  was  discharged  by 
the  king's  writ.  From  this  I  gather,  that  the 
opinion  of  the  court  was  against  the  king,  as  in 
Pi.  to,  in  Fogasaa's  case,  where  the  opinion  of 
the  court  was  against  the  king,  Uie  party  was 
dischai^ed  by  privy  sea).  1  and  9  Phil,  and 
Mar.  hath  been  objected,  where  an  information 
in  this  court  was  preferred  against  Mr.  Plowden, 
and  other  members  of  the  house  of  commons, 
tor  departing  from  the  hpose  without  licence. 
But  in  that  case  I  observe  these  matters.  (1) 
That  tbb  information  depended  during  all  the 
liie  of  the  queen,  and  at  last  was  tine  die,  by 
the  death  of  the  aueen.  (2)  In  the  said  case, 
no  plea  was  made  to  the  jurisdiction  of  the ' 
court,  as  here  it  is.  (S)  Some  of  them  sub- 
mitted themselves  to  the  fine,  because  it  was 
easy,  for  it  was  but  53».  Ad.  BJt  this  cannot  be 
orgeri  as  a  precedent,  because  it  never  came  in 
judgment,  and  no  opinion  of  the  coort  was  de- 
livered therein.  And  it  is  no  argument,  that 
because  at  that  time  they  would  not  plead  to 
the  jurisdiction,  therefore' we  no%v  cannot  if  we 
would.  (4)  TheM  offences  were  not  ddne  in 
the  parliament  house,  but  elsewhere  by  their 
ahseuce^  ol  which  the  country  may  take  notice ; 
but  not  of  our  matters  done  in  parliament.  And 
absence  from  parliament,  is  an  offence  aeainst 
the  king's  summons  to  parliament.  20  R.  2, 
Tarliament  Roll  12.  Thomas  Hacksey  was  in- 
dicted of  high  treason  in  this  court,  for  prefer- 
ring Petition  in  parliament •;  but  1  II.  4,  n.  90. 
be  preferred  a  Petition  to  have  this  judgment 
voided^  and  so  it  was,  although  the  king  had 
pirdoi.ed  him  before.  And  1  H.  4.  n.  104.  ait 
il»e  Commons  made  petition  to  the  same  pur- 
p  >c,  because*  this  ttnds  to  the  destruction  of 
liicir  privileges.  And  this  was  likeivise  granted. 
4  H.  8,  c,  8,  Strode*s  case.  That  all  coodemna- 
tivob  imposed  upon  one,  for  preferring  of  any 
Hili,  speaking,  or  reasoning  in  parliament,  are 
\oid.  And  this  hath  aUv;Ay9  been  conceived  to 
be  a  general  act,  because  the  pn»yers,  time, 
words,  and  persons  are  general,  and  the  answer 
to  it  is  general ;  for  a  general  act  is  always  on- 
>wered  %%ith,  Le  roif  voit,  and  a  particular  act 
with  6oic  droit  faii  al  par  lifts.  And  S3  H.  6, 
17, 18.  a  general  act  is  always  inrolled,  and  so 
thi>  is. 

2.  For  the  second  matter,  the  Contempt  to 
the  command  of  the  adjournment,  Jac.  18.  it 
was  queftiiuiied  in  parliament,  wtietlier  the  king 
can  adjottra  the  parliameut,  (although  it  he 
witnnut  doubt  tliat  the  king  can  prorogue  it). 
And  the  Judges  resolve,  that  the  king  may  ad- 
journ the  house  by  commission  :  and  27  Fliz. 
It  v^as  resolved  accordingly.  But  it  is  to  be 
ob^(nred,  that  none  was  then  impeached  for 
movtnf  that  question.  (2.)  It  is  to  l>e  oh- 
lervedy  tl»4  iliey  resolve,  that  the  adjoornment 


may  be  by  commission,  but  not  resolved  that 
it  may  be  by  a  verbal  command,  signified  bv 
another;  and  it  derogates  not  from  the  kinj^^ 
prerogative,  that  he  cannot  so  do,  no  more 
than  in  the  case^of  26  H.  8,  8.  that  he  caanot 
grant  one  acre  of  land  by  parol.  The  king 
himself  may  adjourn  the  house  in  person,  or 
under  the  great  seal,  but  not  by  verbal  mes* 
sage,  for  none  is  bound  to  give  credit  to  such 
message;  but  when  it  is  under  the  .Great  Sea), 
it  is  teste 'meipso.  And  if  there  was  no  com- 
mand, then  there  can  be  no  contempt  in  the  di*-- 
obedience  of  that  command.  (3J  In  this,  no 
contempt  appears  by  the  iuformauon  ;  for  the 
information  is,  that  the  king  had  power  to  ad- 
journ parliaments.  Then  put  toe  case,  the 
command  be,  that  they  should  adjourn  them- 
selves: this  is  no  pursuance  of  the  power 
which  he  is  supposed .  to  have.  The  bouse  may 
be  adjourned  two  wa^s,  to  wit,  by  the  king,  or 
by  the  house  itself:  the  last  is  their  own  volun- 
tary act,  which  the  king  cannot  compel,  for, 
*  voluntas  non  cogitur.' 

3.  For  the  third  matter,  which  is  the  Con- 
spiracy :  although  this  be  supposed  to  be  out 
of  the  house,  yet  the  act  is  legal ;  for  members 
of  the  house  may  advise  of  matters  out  of  the 
house :  for  the  house  itself  is  not  so  much  for 
consultations,  as  for  proposition  of  them.  And 
20  11.  6,  34'.  is,  that  inquests  which  are  sworn 
for  the  king,  may  enquire  of  matters  elsewhere. 
(2)  For  the  Conspiracy  to  lay  violent  hands 
upon  the  Speaker,  to  keep  him  in  the  Chair  ; 
the  house  hath  privilege  to  detain  him  in  the 
Chair,  and  it  was  but  lightly  and  softly,  and 
other  Speakers  have  been  so  served.  (3)  The 
kin^  cannot  prefer  an  information  for  trespass; 
ibr  It  is  said,  the  king  ought  to  be  informed  by 
a  jury>  to  wit,  by  indictment,  or  presentment. 
(4)  This  cannot  be  any  contempt,  because  it 
appears  not  that  the  house  was  adjourned ;  and 
if  so,  then  the  Speaker  ought  to  remain  in  the 
chair;  for  without  him,  the  house  cannot  be 
adjourned.  But  it  may  be  objected,  that  the 
information  is.  That  ail  tbe^e  matters  were 
done'maliciojsly  and  seditiously.  But  to  this 
I  answer,  That  this  is  always  to  be  understood 
according  to  the  subject  matter,  15  E.  4,  4. 
and  18  H.  8,  5.  A  wit'c  that  hath  title  to  have 
dower,  » grr.es  with  another  to  enter,  (which, 
hath  right)  tliat  she  againat  him  may  recover 
her  dower.  This  shall  not  be  calletl  Covin, 
because  both  the  parties  have  right  and  titles. 
(2)  It  will  be  objected,  Ihait  if  tliese  matters 
bhalt  not  be  punishable  here ;  they  shall  he  nn* 
punished  altogether,  because  the  parliament  is 
determmed.  To  this  1  say.  That  ihey  may  be 
punished  in  the  subsequent  parliament,  and  so 
there  shall  be  no  failure  ot  i  tght.  And  many 
times  matters  in  one  parliament  have  been 
continued  to  ancithf  r,  as  4  K.  3,  n.  16.  the  lord 
Berkley's  Case,  50  E.  3,  n.  185.  21  R.  2,  c.  16. 
0  H.  6,  n.  45,  46.  8  H.  4,  n.  12,  ofl'ence  m  the 
fore^^t  ought  to  be  pfjisheil  in  tyre,  and  eyres 
oftentimes  were  nui  i.cld  but  t\ery  third  year. 
C.  9.  F.pistle.and  36  K  3.  c.  10.  A  pnrlia^ 
nent  may  be  every  year.    Error  in  this  ^uit 
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cannot  be  reversed  but  in  parliament,  and  yet 
H  was  never  objected,  that  therefore  there  snail 
be  a  failure  of  right.  25  £.  3,  c.  9.  If  a  new 
case  of  treason  happen,  which  is  doubtful,  it 
shall  not  .be  deteriniaed  till  tbe  next  parlia- 
jpent.  So  in  Westm.  2,  c.  38.  where  a  new 
case  happens,  in  %vhieh  there  is  no  writ,  staj 
shall  be  made  till  the  next  parliament.  And 
yet  in  these  cases,  there  is  no  failure  of  right. 
And  so  the  judges  have  always  done  in  ail 
diflkult  cases;  they  have  referred  the  detenai- 
aatioii  of  than  to  the  next  parliament,  as  ap- 
pears by  2  £.  3,  6,  7.  1  £.  3,  8.  33  U.  6,  18. 
5  £.  2,  Dower  145,  the  case  of  dower  of  a 
lent-charge.  And  1  Jae.  the  Judges  revise  to 
ildiver  their  opinions  concerning  the  onion  of 
the  two  kin^oms.  The  present  case  is  great, 
rare,  and  without  precedent,  therefore,  not  de- 
tenninable  but  in  parliament.  And  it  is  of 
dangerous  consequence ;  for  (1)  by  the  same 
reason,  all  the  members  of  the  house  of  oom- 
nons  mav  be  questioned.  (2)  The  parties  shall 
be  disabled  to  make  their  defence,  and  the 
clerk  of  parliament  is  net  bound  to  disclose 
chose  particulars.  And  by  this  means,  tiie  de- 
bates of  a  great  council  sball  he  referred  to  a 
]»etty  j  ury.  And  the  parties  cannot  make  jus- 
tiiicatioo,  for  they  cannot  speak  those  words 
bere,  which  were  spoken  in  the  parliament, 
withoat  shinder.  And  the  defendants  have  not 
means  to  compel  any  to  be  witnesses  for  them; 
for  the  members  of  the  h<»use  ought  not  to  dis- 
cover the  coun^l  of  the  house :  so  that  they 
are  debarred  of  justification,  evidence,  and 
witness.  Lastly,  By  this  means,  none  will  ad- 
venture to  accuse  any  oflEender  in  parliament, 
but  will  rather  submit  himself  to  the  common 
danger ;  for,  for  his  pains  he  ^all  be  imprisoned, 
and  perhaps  t;reauy  fined :  and  if  both  these 
be  unjust,  yet  the  party  so  vexed  can  have  no 
recompence.    Therefore,  &c. 

Tfif  Court,  Tlie  question  is  not  now,  whe- 
ther these  matters  be  o£fonces,  and  whether 
true  or  false.  Bnt  admitting  them  to  be  o^ 
fences,  the  sole  question  is,  Whether  this  court 
may  punish  them ;  so  tiAt  a  great  part  of  your 
argument  is  nothing  to  the  present  question. 

At  another  day,  being  the  next, 

Mr.  Calthorpe  (who  succeeded  Mr.  Mason, 
as  Recorder  of  London)  argued  for  Mr.  Valen- 
tine, another  of  the  defendants ; 

1.  In  general,  be  said,  foe  the  nature  of  the 
crimes,  that  they  are  of  four  sorts :  1 .  Id  Matter. 
§.  In  Words.    3.  By  Consent.    4.  By  Letters. 

Two  of  them  are  laid  to  the  charge  of  this 
Defendant,  to  wit,  the  crime  of  the  Matter, 
and  of  Consent.  And  of  ofiences,  Bracton 
makes  some  public,  some  private.  The  of- 
fences here  are  public.  And  of  them,  some 
ftre  capital,  some  not  capital ;  as  assault,  con- 
apiracy,  and  such  like,  which  have  not  the  pu- 
nishment of  life  and  death.  Public  crimes 
capital  are  such  as  are  against  the  law  of  na- 
ture, as  treason,  murder;  I  will  aeree,  that  if 
they  be  committed  in  parliament,  Uiey  may  be 
^estioned  elsewhere  out  of  parUament.    B«t 


in  our  case,  the  crimes  are  D0tea|»tal,  for  they 
are  assault  and  conspiracy,  which  in  msay 
cases  may  be  justified,  as  appears  by  22  H.  7, 
Keilw.  92.  2.  Ass.  3  H.  4,  10.  22  £.  4,  43. 
Therefore  this  court  shall  not  have  jonsdiccioB 
of  them,  for  they  are  not  against  the  law  of  na- 
tions, of  God,  or  natnre ;  and  if  these  matteis 
shall  be  examinable  here,  by  conseqjaenct  til 
actions  of  parliament-men  may  be  drawn  in 
question  in  this  court.  But  it  seems  by  thoe 
reasons^  that  tbis  court  shall  not  bate  junsdic* 
tion,  as  this  case  is : 

1.  Because  these  Oftnoee  are  jusiiQabk, 
bein]{  but  the  bnngpng  the  Speaker  to  the 
Chair,  which  ^sg  .perhaps  waa  done  bj  tbe 
.Votes  of  tbe  Commons;  but  if  these  natters 
shall  be  justified  in  this  court,  no  trial  caa  be, 
finr  upon  issue  of  his  own  wrongs  he  caanot  be 
tried,  because  acts  done  in  the  house  of  con- 
nM>ns  are  of  record,  as  it  was  resolved  in  die 
parliament,  iJac  and  \&  U.  7}  3.  C.9.S1. 
are  that  such  matters  cannot  be  tried  by  tbe 
country.  And  now  tbey  cannot  be  tried  by 
record,  becau^  as  22  U.  8,  Dy.  32.  is,  so  in- 
ferior  court  emnot  write  to  a  euperior.  And 
no  Certiorari  lies  out  of  the  Chancery,  to  send 
this  here  by  Mittimus,  for  there  was  never  sdj 
precedent  thereof;  and  tbe  book  of  the  booK 
of  commons,  which  is  with  their  clerk,  o«^t 
not  to  be  divuleed.  And  C.  IMtU.  is,  that  if  t 
roan  be  indicted  in  tbia  court  for  piracy  coo- 
mitted  upon  tbe  sea,  he  may  weU  plead  to  tbe 
jurisdiction  of  this  court,  bemuse  this  covrt 
cannot  try.it. 

2.  It  appears  by  the  old  Treatise,  <  De  oiodo 

*  tenendi  Parliamentum,'  that  the  Judees  »re 
but  assistants  in  the  parliament;  and  if  any 
words  or  acts  are  made  there,  they  hare  so 
power  to  contradict  or  controul  them.  Tbea 
It  is  incongruous  that  they,  after  tbe  parliament 
dissolved,  sbedl  have  power  to  puoikh  socb 
words  or  acts,  which  at  the  time  of  the  speaking 
or  doing,  they  had  not  power  to  contradict. 
Tliere  arc  superior,  middle,  and  mere  inferior 
magistrates ;  and  the  superior  shall  not  be  sob* 
)cct  to  the  controul  ot  the  inferior.  It  ii  a 
position,  that  *  in  pares  est  nuUam  hnperiam, 

*  multo  minus  in  eos,  qui  roagis  imperiom  bs- 
<  bent.'  C.  LUll.  says.  That  the  parliament  is 
the  supreme  tribunal  of  tbe  kingdom,  and  diey 
are  Jndges  of  the  supreme  tribunai;  therefore 
tbey  ought  not  to  be  questioned  by  their  isfe- 
rbrs.  (I).  The  Ofiences  objected  do  concern 
the  privileges  of  parliament,  which  privilesn 
are  determinable  m  parliament,  and  not  else- 
where, as  appears  by  the  precedents  wbicb 
have  been  cited  before.  (4.)  The  Common  Uw 
bath  assigned  proper  courts  for  matters,  in  re- 
spect of  the  place  and  persons  x  1.  For  tbe 
place,  it  appears  by.li  Ed»4,d,  and  old  Entriei) 
101,  that  m  an  ^ectumefirmm^  it  is  a  good  pies, 
thai  tbe  land  is  anoient  deoMsne,  aiid  this  ei- 
dttdes  all  other  courts.  So  it  i»  for  land  in 
Durham,  old  Entries,  419,  for  it  is  question- 
able there,  and  not  oat  of  the  oooaty.  3.  For 
persona,  H.  15  H.  r.  foL  93,  old  Entries,  47. 
If  a  dcrk  of  tbe  Chauceiy  b«  impleaded  ia 
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this  cooit,  he  may  plead  bis  privilege,  and 
sbaiJ  oot  answer.  So  it  is  of  a  Clerk  of  the  £x- 
cheqoer,  old  Entries,  473,  (ben  much  more 
when  ofl^ces  are  done  m  parUameot,  wbieb  is 
exempt  in  ordinary  jurisdiction,  tliey  shall  not 
be  drawn  into  qne^tion  in  this  coart.  And  if 
a  man  be  indicted  in  this  court,  be  may  plead 
sanctuary,  S3  H.  7,  Keilw.  91.  &  S3,  and  shall 
berestoredySlE.  3,60.  The  Abbot  of  Bury's 
esse  is  to  the  same  purpose.  (5.)  For  any 
thing  that  appears,  the  house  of  commons  had 
approved  of  tMse  matters,  therefore  they  ought 
not  to  be  questioned  in  this  court.  And  if 
they  be  offanoes,  and  the  said  house  hath  not 
ponished  them,  this  will  be  a  casting  of  impu- 
ution  upon  them.  (6.)  It  appears  by  the  old 
£)Btries,  446,  447.  that  such  an  one  oo^bt  to 
repfescnt  the  borough  of  St.  Germains,  from 
whence  he  was  sent ;  therefore  be  is  in  nature 
of  an  arabaasadqr,  he  shall  not  be  questioned 
for  any  thing  in  the  eKecution  of  Us  office,  if  he 
do  nothing  against  the  Law  of  Nature  or  Na- 
tions, as  it  is  the  case  of  an  ambassador.  In 
the  time  of  queen  Elizabeth,  (Camden's  Brit. 
449.)  the  bishop  of  Ross,  in  Scotland,  being 
ambassador  here,  attempted  divers  matters 
against  the  State ;  and  by  the  opinian  of  all 
die  civilians  of  the  said  time,  he  may  be  ques- 
tioned for  those  ofiences,  because  they  are 
against  the  law  of  nations  and  nature;  and  in 
such  matters,  he  shall  not  enjoy  the  privilej^es 
of  an  ambassador.  But  if  he  commit  a  avil 
ofieoce,  which  is  against  the  municipal  lafr 
only,  he  cannot  be  questioned  for  it,  as  Bodin. 
de  Republica,  agrees  the  case.  -  Upon  the  Star 
tote  of  S8  H.  6,  c.  15,  for  Trial  or  Pirates,  13 
Jac.  the  case  fell  out  to  be  thus:  A  Jew  came 
ambassador  to  the  United  Provinces,  and  in 
his  journey  he  took  some  Spanish  ships,  and 
after  was  driven  upon  this  coast ;  and  agreed 
upon  the  said  statute,  that  be  cannot  be  tried 
as  a  pirate  here  by  commission,  but  be  may  be 
qaestioned  milUtr  in  the  admiralty;  for,  '  le- 
*  gati  suo  regi  soli  judicium  faciunt.'  So  am- 
bassadors of  parliament,  soli  parliamentOf  to 
wit,  ill  such  things,  which  of  themselves  are 
JBsti6able.  .  ^7.)  There  wns,  never  anv  prece- 
dent, that  this  court  had  punished  ofllenoes  of 
this  nature,  committed  in  parliament,  where 
any  plea  was  put  in,  as  here  it  is  to  the  juris- 
diction of  the  court;  and  where  there  is  no 
precedent,  non-usage  is  a  good  expositor  of 
the  law.  Lord  IaUL  Sectim  ISO.  Co.  IMtl 
f.  81,  says,  as  usage  is  a  good  interpreter  of 
the  laws,  so  non-usage,  where  there  is  no  exam- 
ple, is  a  great  intendment  that  the  law  will  not 
bear  it.  6  Elis.  Dy.  8S9,  upon  the  Sutute  of 
S7  H.  8,  of  inroUments,  that  bargain  and  sale 
of  a  house  in  London  ought  not  to  be  enrolled; 
the  reason  there  given  is,  because  it  is  not  used. 
SS  Eliz.  Dy.  376,  no  error  lies  here  of  a  Judg- 
ment given  in  the  five  ports,  because  such  writ 
was  never  seen ;  yet  in  the  diversity  of  Courts 
it  is  said,  that  error  lies  of  a  Judgment  given  in 
the  fire  ports.  39  H.  6,  39^  by  Ashton,  that  a 
protection  to  go  to  Rome  was  never  se^,  there- 
ibre  be  disaUoned  it.  (6.)  If  this  Court  shall 


have  jurisdiction,  the  court  may  give  judgment 
accoi*ding  to  law,  and  yet  contrary  to  parlia- 
ment law,  for  the  parliament  in  divers  cases 
hath  a  peculiar  law.  Notwithstanding  the  Sta- 
tute of  1  U.  5,  c.  1.  That  eyery  burgess  uoght/ 
to  be  resident  within  the  borough  of  which  he 
is  burgess,  yet  the  constant  usage  of  par- 
liament is  contrary  thereunto;  and  if  such 
matter  shall  be  in  question  before  ye,  ye 
ought  to  adjudge  according  to  the  statute,  and 
not  accordmg  to  tlieir  usage.  So  the  house 
of  Lords  hath  a  special  law  also,  as  appear  by 
11  R.  8,  the  Roll  of  the  process  and  judgment 
(which  hath,  been  cited  before  to  another  pur- 
fiose)  where  an  appeal  was  not  according  to  the 
one  law  oiHbe  other,  yet  it  was  good  according 
to  the  course  of  pariiament.  (9.)  Because  this 
matter  is  brou|^ht  in  this  court  by  way  of  Infor- 
mation, where  it  ought  to  be  by  way  of  Indict- 
ment. And  it  appears  by  41  Ass.vp.  19,  thet 
if  a  bill  of  Deceit  he  broujght  in  this  court, 
where  it  ought  to  be  by  writ,  this  matter  may 
be  pleaded  to  the  jurisdiction  of  the  court,  be- 
cause it  is  m  et  armif,  and  contra  pMcem,  It 
appears  by  all  our  Books,  that  informations 
ought  not  to  be  grounded  upon  surmises,  but 
upon  matter  of  record,  4  H.  7,  5.  6  £.  a,  Dy. 
74.  Information  in  the  Exchequer,  and  11  H. 
8,  Keilw.  101,  are  to  this  purpose.  And  if 
the  matter  heviet  armit,  then  it  ought  to  be. 
found  by  inquest.  2  E.  3,  1,  S.  Appeal  shall 
not  be  granted  upon  the  return  of  the  sheriff*, 
but  the  king  ought  to  be  certified  of  it  by  in- 
dictment.  1 H.  7, 6,  and  Stamf.  f.  96,  a.  upon 
the  statute  of  25  £.  3,  c.  4,  that  none  sh.ill  be 
imprisoned  but  upon  indictment  or  present- 
ment ;  and  28  E.  3,  c.  3,  42  E.  3,  c.  3,  are  to 
the  same  purpose.  So  here,  this  information 
ought  to  have  been  grounded  upon  indictoient, 
or  otlier  matter  of  record,  and  not  upon  bare 
intelligence  given  to  the  king.  (10.)  The  pre- 
sent case  is  great  and  difficult,  and  in  such  cases, 
the  Judges  have  always  outed  themselves  of 
jurisdiction^  as  appears  by  Bracton,  Book  t, 
f.  1,  <  Si  aliquid  novi  non  usitatum  in  regno  ao* 
ciderit,*  2  E.  3,  6, 7,  and  Dower  242. 

Now  I  will  remofs  some  Objections  irhich 
may  be  made. 

Where  the  king  is  Plaintiff',  i^  is  in  his  eleo* 
tion  to  bring  his  action  in  what  Court  hepleases. 
Thir  is  true  in  some  sense,  to  wit,  That  the 
King  is  not  restrained  by  the  Statute  of  Magna 
Charta,  *  Quod  communia  pladta  non  sequah- 
<tar  curiam  nostram;'  for  he  may  bring  his 
MMre  impedit  in  B.  R.  And  if  it  conccma 
Durham,  or  other  County  Palatine,  yet  the 
king  may  h4ve  his  action  here:  for  the  said 
Courts  are  created  by .  patent,  and  the  kinjg 
may  not  \ie  restrained  by  parliament,  or  by  his 
own  patent,  to  bring  his  action  where  he 
plcaseth.  But  the  king  shall  not  have  his 
action  where  he  pleaseth  against  a  proliibition 
of  the  common  law,  as  12  H.  7,  Keilw.  6,  the 
king  shall  not  have  tk/ormedon  h\  Chancery. 
And  C.  6.  20  Oreforfs  Case,  if  the  king  will 
bring  an  infonmation  4n  an  inferior  court,' the 
party  may  plead  to  th^  jorisdiotioo.    So  wheie 
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the  Common  linw  makes  a  prohibition,  the  king 
hath  not  election  of.his  court. 

The  information  is  contra  formatn  statuti, 
wliich  Statute,  as  I  conceive,  is  intended  the 
statute  of  5  U.  4,  c.  6,  and  11  H.  6,  a  11, 
which  gives  power  to  -this  court  to  punish  an 
jissault  made  upon  the  servant  of  a  knigiit  of 
Parliament.  But  our  case  is  not  within  those 
statutes,  nor  the  intent  of  them  ;  for  it  is  not 
intendiblc,  that  tlie  parliament  should  disadvan- 
tage themselves  in  point  of  their  privilege. 
And  this  was  a  Trespass  done  within  the  house, 
by  parlij&ment-men  amongst  themselves..  And 
CJromptou's  Jurisdiction  o£  Courts,  f.  8,  saith, 
Tliat  the  parliament  may  punish  trespasses 
done  there. 

Precedents  have  been  cited  of  Parliament- 
men  imprisoned  and  punished  for  matters  done 
in  parliament.  To  this  I  say.  That  there  is 
via  jurisy  and  tia  facti ;  and  via  facti  is  not 
always  ma  juris,  C.  4,  93,  Precedents  are  no 
good  dirocdons,  unless  they  be  judicial. 

Otherwise  there  will  be  a  failure  of  justice, 
.  wrongs  shall  be  6npunisbed.  To  this  I  answer. 
That  a  mischief  is  oft-times  rather  sufferable 
cSin  an  inconvenience,  to  draw  in  question  the 
privileges  of  parliament.  By  the  antient  Com- 
mon I^w,  as  it  appears  by  21  E.  3,  23,  and 
SI  Ass.  if  an  infant  bring  an  Appeal,  the  suit 
$hall  be  stafd  during  his  infancy ;  because  the 
party  cannot  Jia?e  his  trial  by  battle  against 
the.  mfant ;  but  the  law  is  now  held  otherwise 
in  the  said  case,  ^nd  in  some  cases,, criminal 
offences  shall  bedispunished,  29  II.  8,  Dy.  40. 
Appeal  of  Murder  lies  not  for  Murder  done  in 
several  Counties. 

This  court  of  B.  R«is  coram  ipso  rege;  the 
king  himself,  by  intendment,  is  here  in  person. 
Andy  as  it  is  said,  C.  9, 118,  it  is,  '  Supremum 
'  Ee^ni  Tribunal,'  of  oixiioary  jurisdiction.  But 
to  this  I  say.  That  the  Parliament  is  a  crans- 
.cendent  court,  and  of  transcendent  jurisdiction : 
it  appears  by  28  Ass.  p.  52,  that  the  stile  of 
other  courts  is  coram  rege,  as  well  as  this  is ; 
as  '  coram  rege  in.  canccllaria,  coram  rege  in 
'  camera;'  knd« though  it  be  coram  re^e,  yet 
th^  Judges  give  the  judgment. .  And  m  the 
time  of  il.  ^  in  this  court,  some  entries  were 
*  coram  rege,'  others,  <  coram  Ilugooe  de  Bigod.' 

The  Privileges  of  Parliament  are  not  ques- 
tioned, but  the  conspiracies  and  misdemeanors 
of  ^me  of  them.  But  to  this  I  say,  that  the 
distinction  is  difficult  and  narrow  in  this  case, 
where  the  offences  objected  are  justifiable,  and 
if  they  be  offences,  tliis  reflects  upon  the  house, 
which  hath  not  punished  them. 

The  Cases  of  3  £.  3, 19,  and  1  and  2  Phil. 
ei  Mar.  have  been  objected.  But  for  the  last 
it  is  observable.  That  no  plea  was  pleaded  to 
the  jurisdiction,  as  it  is  in  our  case.  And  if  a 
parliament-man,  or  other  which  hath  privilege, 
De  impleaded  in  foreign  court,  and  neglect  his 
plea  to  the^juri«diction,  the  court  may  well  pro- 
ceed, 9  H.  7,  14,  36  H.  C,  34  H.  13  Jac.  In 
this  Court  the  lord  Norreys,  that  was  a  peer  of 
parhament,  was  indicted  lor  tl>e  murder  of  one 
Bigody  and  pleaded  his  pardon,    Aod  there  it 


was  doubted,  how  the  Court  should  proceed 
against  him  (for  he,  by  law,  ought  to  lave  l\is 
tnal  by  his  peers).  And  it  was  resolved,  that 
when  he  pleads  his  pardon/or  confesieth  lis 
fiiult,  thereby  he  gives  jurisdiction  to  the  court, 
and  the  court  may  give  judgment  against  hko. 
So  that  these  cases,  where  it  was  not  pleaded 
to  the  jurisdiction,  can  be  no  precedent  in  oor 
case. 

The  privilege  here  is  not  claimed  bj  Pre 
scription  or  Charter,  therefore  it  is  not  good. 
But  I  say^  that  notwithstanding  this,  it  is 
good;  for  where  the  Common  Law  outs  acoyrt 
of  jurisdiction,  there  needs  no  Charter  or  Pre 
scription ;  10  H.  €,  13,  8  H.  8,  Keilw.  189. 
Br.  n.  c.  515.  Where  sanctuairy  of  a  Churcli 
is  pleaded,  there  is  no  need  lo  make  prescrip- 
tion, because  every  Church  is  a  sanctuary  by 
the  common  law.    Therefore,  &c. 

Sir  Robert  Heatk,  the  King's  Attorney,  tlie 
same  day  araued  on  the  other  side,  but  brieflv. 
First,  he  answered  the  Objectjpns  which  had 
been  madp. 

1.  He  said,  That  informations  miglit  well  be 
for  matters  of  this  nature,  which  are  not  capi- 
tal ;  and  that  there  are  many  precedents  of 
such  informations.  (But  Note,  that  he  pro- 
duced none  of  tliem-) 

2.  It  hath  been  objected,  That  they  are  u 
council,  therefore  they  ought  to  speak  frech. 
But  such  speeches  which  ar^  here  pronounceil, 
prove  them  not  counsellors,  of  state,  but  Bed- 
lams ;  the.  addition  of  one  word  would  h&>e 
made  it  treason,  to  wit,  proditorie.  But  it  is 
the  pleasure  of  the  king  to  proceed  in  this  mao- 
ner,  as  now  it  is.  And  there  is  great  differeooe 
between  Bills  and  Libels,  and  between  ti)eir 
proceedings,  as  council  and  as  mutinous. 

3.  Tliat  it  would  be  of  dangerous  coDS^ 
quence;  fuf  by  this  means  none  would  adven- 
ture to  complain  of  grievances.  I  answer,  tbey 
may  make  their  complaints  in  a  parliamentary' 
manner';  but  they  may  notinove  things,  whicD 
tend  to  distraction  of  the  king  and  his  go^-em- 
ment. 

4.  These  matters  may  be  punished  in  follow- 
ing parliaments.  'But  this  is  impossible,  for 
fbUowing  parliaments  cannot  know  with  nht 
mind  these  matters  were  done.  Also  tbe 
House  of  Commons  is  not  a  a  court  of  juitire 
of  itself.  The  two  houses  are  but  one  body, 
and  they  cannot  proceed  criminally  to  punish 
crimes,  but  only  their  members  by  way  of  im- 
prisonment; and  also  they  are  not  a  Court  of 
Record.  And  they  have  forbid  their  clerk  to 
make  entry  of  their  speeches,  but  only  of  mat- 
ters of  course ;  ibr  many  times  they  speak  apon 
the  sudden,  as  occasion  is  offered.  And  there 
is  no  necessity  that  the  king  should  expect  a 
new  parliament.  The  Lorcii  may  grant  Coin- 
missions  to  determine  matters  after  the  parlia- 
ment ended ;  but  the  House  of  Commons  can- 
not do  so.  And  also  a  new  House  of  Commons 
consists  of  new  men,  which  have  no  cognizance 
of  the!»e  offences:  m.4.  The  bishop  of  Carlisle, 
ffir  words  spoken  in  the  parliament,  tliat  the 
king  had  not  right  to  the  crown^  was  arraignv^^ 
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io  this  oemrt  of  High-treaioii;  And  then  he  did 
not  plead  his  privilege  of  pafljament,  but  said, 
That  be  was  EpUcopus  uncttu,  &c. 

5.  4H.  &  Strode^s  Case  hatli  been  ob- 
jettad.  But  this  is  but  a  particular  act,  al- 
ibough  it  be  io  print;  for  Rastal  eutitles  it  by 
the  name  of  Strode :  so  the  title,  body,  and 
proviso  of  die  act  areparticufcu'. 

6.  That  this  is  an  inferior  court  to  the  par- 
iioment,  therefore,  &c.  To  this  I  say,  That, 
even  sitcing  the  parliament,  this  court  of  B.  K. 
and  ottier  courts,  may  judge  .of  their  privile^res, 
as  of  a  parliament-man  put  in  execution,  £ec. 
and  other  vases.  It  is  true  that  the  judges 
have  ofc-times  declined  to  pive  their  judgment 
opoD  the  privileges  of  parliament,  sitting  tlie 
coort.  .  But  from  this  it  follows  not,  that  when 
the  ofience  is  coma»itted  there,  and  not  punish- 
ed, and  the  said  court  djssoked,  that  therefore 
the  said  matter  shall  ^ot  be  questioned  in  this 
court. 

7.  By  this  means  the  Privileges  of  parliament 
shall  be  in  great  danger,  if  this  court  may  judge 
of  them.  But  I  answer.  That  there  is  no  danger 
at  ail;  for  this  court  may  judge  of  acts  of  par- 
liament. 

8.  Perhaps  thes6  matters  were  done  by  the 
V*otes  of  the  house ;  or,  if  they  be  offences,  it 
is  an  imputation  to  the  house  to  say,  I'hat  they 
had  neglected  ro  punish  them ;  but  this  matter 
doth  not  appear.  And  if  the  truth  were  so, 
these  matters  might  be  given  in  evidence. 

9.  There  b  no  precedent  in  the  case,  which 
is  a  ^reat  presumption  qf  law.  But  to  this  1 
answer.  That  there  was  never  any  precedent 
of  such  a  fact,  therefore  there  cannot  be  a  pre- 
cedent of  such  a  judgment.  And  yet  in  the 
tiine  of  queen  Elizaljeth,  it  wa8<  resolved  by 
Brown,  aixi  many  other  justices,  that  offences 
done  in  parliament  may  be  punished  out  of 
parliament,  by  imprisonment  or  otherwise. 
And  the  case  of  3  £.  d,  19,  is  taken  for  good 
law  by  Sumf.  and  Fitzh.  And  29  E.  S,  and 
1  .Mar.  accord  directly  with  it.  But  it  hath 
been  objected,  that  there  was  no  plea  made  to 
the  jurisdiction.  But  it  is  to  be  observed,  that 
Plon'den,  that  was  a  learned  man,  was  one  of 
the  defendants,  and  he  pleaded  not  to  the  ju- 
risdiction, but  pleaded-  licence  to  depart.  And 
the  said  information  depended  during  alt  the 
reign  of  queen  Mary,  during  which  time  there 
were  four  parliaments,  and  they  never  ques- 
tioned this  matter. — But  it  hath  been  further 
objected.  That  the  said  case  differs  from  our 
case,  because  that  there  the  offence  was  done 
out  of  the  house,  and  this  was  done  within 
the  house.  But  in  the  said  case,  if  licence 
to  depart  be  pleaded,  it  ought  to  be  tried  in 
parUament,  as  well  as  these  ofKences  here. 
Therefore,  &c. 

The  Judges  also  the  same  day  sp^ke  briefly 
to  the  case,  and  agreed  with  one  voice,  *  That 
*  the  court,  as  this  case  is,,  shall  have  jurisdic- 
'  tion,  aldiough  that  these  offences  were  com- 
'  miued  in  parliament,  and  tlint  the  imprisoned 
'  members  ought  to  answer.' 

VOL.  III. 


JoneB  began  and  said.  That  thot^h  this  qoes^ 
tion  be  now  newly  moved,  yet  it  is  an  ancient 
question  with  him;  for  it  had  been  in  his 
tboughtsthese  18  years.  For  this  information, 
there  a(;e  three  questions  in  it :  1.  Whether  the 
matters  informed  be  true  or  false?  And  this 
ought  to  be  determmed  by  Jury  or  Demurrer. 
2.  'When  the  matters  of  the  information  are 
found  or  confessed  to  be  true,  if  the  infofma- 
tion  be  good  in  substance?  3.  Admit  that  the 
offences  are.  truly  charged,  if  this  Court  hath 
power  to  punish  them?  And  that  is  the  sole 
question  of  this  day. — And  it  seems  to  me,  that 
of  these  offences,  altboudi  committed  iti  par- 
liament, this  court  shall  have  jurisdiction  to 
puiiish  them.  The  plea  of  the  Defendants  liere 
to  the  jurisdiction  being  concluded  with  a  de- 
murrer, is  not  peremptory  unto  them,  although 
it  be  adjudged  against  them;  but  if  the  plea  be 
pleaded  to  the  jurisdiction,  which  is  found 
against  the  Defendant  by  verdict,  this  is  pe- 
remptory. 

In  the  dbcussion  of  this  point,  I  declined 
these  questions:  1.  If  the  matter  be  voted  ih 
parliament,  when  it  is  finished,  it  can  be  pu- 
nished and  examined  iu  another  court?  3.  If 
tiie  matter  be  commenced  in  parliament,  and 
that  ended,  if  afterward  it  may  be  questioned 
in  another  court? 

I  question  not  these  matters;  but  I  hold» 
that  an  offence  committed  criminally  in  parlia- 
ment, may  be  questioned  elsewhere,  as  in  this 
court;  and  that  for  these  Reasons: 

1.  <  Quia  interest  rcipublicae  ut  maleficia 
'  non  maneant  impunita:"  and  there  ought  to 
be  a  fresh  punishment  of  them.  Parliaments 
are  called  at  the  king's  pleasure,  and  (he  king 
is  not  compellable  to  call  his  parliafnent;  and 
if  before  the  next  parliament,  the  party  offend- 
ing, or  the  witnesses  die,  then  there  will  be  a 
failure  of  justice. " 

2.  The  parliament  is  no  constant  court; 
every  parliament  mostly  consists  of  several 
men,  and,  by  con^quence,  they  cannot  take 
notice  of  matters  done  in  the  foregoing  parlia- 
ment; and  there  they  do  not  examine  by  oath, 
unless  it  be  in  Chancery,  as  it  ik  used  of  late 
time. 

S.  The  parliuroent  cannot  send  process  to 
make  the  offenders  to  appear  at  the  next  par- 
li.iment;  and  being  at  large,  if  they  lieur  a 
noise  of  a  parliament,  they  will  fugam  J'acere, 
and  so  prevtut  their  punishment. 

4.  Put  the  case,  that  one  of  the  Defendants 
be.  made  a  baron  of  parliament,  now  he  can- 
not be  punished  in  the  house  of  commons,  and 
so  he  ^nalt  be  nnpunished. 

It  hnth  been  objected,  *  That  the  jisrlfament 

*  is  the  superior  court  to  this,  there fpre  this 

*  court  cannot  examine  thc'r  proceedings.'. 

To  this  I  toy.  That  this  Court  of  the  King's- 
Bench  is  a  higher  court  than  the  Justices  of 
Oyer  and  Terminer,  or  the  Justices  of  Assiae  : 
but  if  an  offcticc  be  'done  where  the  King*s- 
Bench  is,  after  it  is  removed,  this  offence  may 
be  examined  by  the  Justices  of  Oyer  and  Ter- 
miner^ or  by  the  Justices  of  Assixe.    We  can- 
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not  qaestion  the  judgmcots  of  parliainents,  but 
their  particulur  offences. 

2  Oltjecr.  It  is  a  privilege  of  parliaioent, 
whereot'we  are  oot  competent  judges. 

.To  this  I  iiaVf  That  <  privilepimn  est  privata 

*  lex  et  privat.' legem/  And  this  ought  to  be 
by  grant  or  prescription  iti  parliament:  and 
then  it  ought  ti>  b.e  pleaded  for  the  manner,  as 
is  in  83  H.  1,  Dy.  as  it  is  not  here  pleaded. 
Also  we  are  Judges  of  all  acts  of  parliumeut : 
a»  4  H.  7f  ordinance  made  by  th^  king  and 
commons  is  not  good,  and  we  are  judges 
what  shall  be  a  session  of  parliament,  as  it 
is  in  Plowden,  in.  Partridge's  Case.  We  are 
Judges  of  their  lives  and  lands,  therefore  of 
their  liberties.  And  8  Kliz.  which  was  cited 
by  Mr.  Attorney,  it  was  the  fipinion  of  Dyer, 
Oatlyn,  Welsh,  Brown^  andSouthcot,  justices, 
That  odences  committed  in  parliament  may  be 
punished  out  of  parliament.  And  3  £d.  5,  19, 
It  is  good  law.  And  it  is  usual  near  tlie  end 
of  parltameuts,  to  ^t  down  some  petty  punish- 
ment upon  offenders  in  parliament,  to  pre- 
vent other  courts.  And  1  have  seen  a  Roll  in 
thi^  Court,  in  6  II.  6,  where  Judgment  was 
given  in  a  Writ  of  Annuity  in  Ireland,  and 
afberward  the  said  judgnieUt  wa»  reversed  in 
parliament  lo  Ireland  ;  upon  which  judgment, 
Writ  of  Error  was  brought  in  this  Court,  and 
reversed. 

HydCf  Chief- Justice,  to  the  same  intent : 
No  new  matter  hath  been  offered  tj»  us  now  by 
them  tliat  argue  for  the  DefehdantSy  but  the 
same  reasons  and  authorities  in  sulsuince, 
which  w(^re  objected  before  ail  the  justices  of 
England,  oud  barons  of  the  EKchequer,  at  Ser^ 
leants-ion  in  Fleet-btreet,  upon  an  Information 
in  the  Star-Chamber  for  the  same  matter.  At 
which  time,  after  great  deliberation,  it  was  re- 
solved by  all  of  them,  '  That  no  offence  com- 
'  mitted  in  partiamenty  that  being  ended,  may 

*  be  punished  out  of  parliament.'  And  no 
court  more  apt  for  that  purpose  than  this  court 
in  which  we  are :  and  it  cannot  be  puni&hed 
in  a  future  parliament,  becavse  it  cannot  take 
notice  of  matters  done  in  a  foregoing  parlia- 
ment. 

As  to  what  was  said,  That  an  inferior  court 
cannot  meddle  with  matters  done  in  a  superior; 
true  it  is,  that  an  inferior  court  cannot  meddle 
with  judgments  of  a  superior  court ;  but  if  par- 
ticular members  of  a  superior  court  offrnd, 
tlicy  are  ofi>times  puDi»hable  in  an  inferior 
court,  as,  if  a  judge  shall  commit  a  capital  of- 
fence in  this  court  he  may  be  arraigned  thereof 
at  Newgate,  3  E.  3,  19.  and  1  Mar.  which 
have  bee^  cited,  over-rule  this  case.  There- 
fore, &c. 

Jiistice  Whitlocke.  1.  I  say  in  this  case, 
'  Nihil  dictum  qnod  non  dictum  prius.'  2. 
That  all  tlie  Judges  of  England  have  resolved 
this  very  point.  3.  Ths(t  now  we  are  but  upon 
the  brink  and  skirts  of  the  cause :  for  it  is  not 
now  in  question,  if  these  be  offences  or  no  ; 
or,  if  true  or  false ;  but  only  if  tliis  court  have 
jurisdiction. 


But  it  hath  been  objected,  That  the  offence 
is  not  capital,  tlierefore  it  is  nut  examinable  ia 
thi^  court.  .    , 

But  thoogn  it  be  not  capital,  yet  it  is  crimi- 
nal, for  it  is  sowing  of  sedition  to  the  destruc- 
tion of  the  commonwealth.  The  question  now 
is  not  between  us  that  are  Judges  of  this  Court, 
and  the  parliament,  or  between  the  king  and 
tlie  parliament,  but  between  some  private  mem- 
bers of  tlte  bouse  of  commons  and  the  kin^ 
himself:  for  here  the  king  himself  questions 
them  for  those  offences,  as  well  he  may.  In 
every  commonwealih  there  is  one  super^emi- 
nent  power,  which  is  not  sul^ect  to  'be  ques- 
tioned by  any  otlier,  and  that  is  the  king  in  this 
commonwealth,  who,  as  Bracton  saith,  *  Solum 
<  Deum  habet  ultorem.'  But  no  other  nithio 
the  realm  hath  this  privilege.  It  is  true,  that 
that  which  is  done  in  parliament  by  conseat  of 
all  the  house,  shall,  not  be  questioned  elbe- 
where:  but  if  any  private  members  '  exuant 
*  persOuas  judicem,  et  induunt  malefadentiuro 
'  personas,  et  sunt  seditiosi  ;*  is  there  such 
sanctimony  in  the  place,  that  they  may  not  be 
questioned  for  it  elsewhere?  The  bishop  of 
Hoss,  as  the  case  hath.been  put,  being  ambos- 
sador  here,  practised  matters  ajsainst  the  state : 
and  it  was  resolved.  That  although  *  legatai 
^  sit  rex  in  aheno  solo/  yet  when  he  goes  oot 
of  the  bounds  of  his  office,  and  complots  with 
traitors  in  this  kin^^dom,  that  he  shall  be  pu- 
nished as  an  offender  here.  A  minister  hntb 
a  sreat  privilege  when  he  is  in  the. pulpit;  but 
yet,  if  in  the  ^  pulpit  he  utter  speeches,  which 
are  scandalous  to  the  state,  he  is  puuisbable. 
So  in  this  c^se,  when  a  burgess  of  parliameot 
becomes  mutinous^  he  shall  oot  have  the  privi- 
lege of  parliament.  In  my  opinion,  the  realm 
cannot  consist  without  parhaments,  but  the 
behaviour  of  pArliament^men  ought  to  be  par- 
liamentary. No  outrageous  speeches  were  ever 
used  against  a  great  minister  of  state  in  parlis- 
roent  which  have  not  been  punished.  If  a  judge 
of  this  court  utter  scandalous  speeches  to  the 
state,  be  ,may  be  questioned  for  them  before 
commissioners  of  Oyer  and  Terminer,  because 
this  is  no  judicial  act  of  the  court. 

But  it  bath  been  objected,  That  we  cannot 
examine  acta  done  by  a  higher  power. . 

To  this  I  put  tliis  case :  when  a  peer  of  the 
realm  is  nrruiened  of  Treason,  we  are  not  hii 
judges,  but  the  High-Steward,  and  he  shall  be 
tried  by  his  peers :  but  if  error  be  committed 
in  this  procefHling,  that  shall  be  reversed  bv 
error  in  this  court :  for  tliat  which  we  do  ii 
coram  ipso  rege. 

It  hath  been  objected,  « That  the  Parlia- 
*  ment-law  differs  from  tlie  law  by  which  we 
'judge  in  this  court  in  sundry  cases.'  And  for 
the  instance  which  hath  been  made,  '  That  by 

<  the  statute,  none  ought  to  be  chosen  bar^esi 

<  of  a  town  in  which  he  doth  not  inhabit,  but 
'  that  the  usage  of  parliament  is  ooutrary;'  But 
if  information  be  brought  upon  the  said  statute 
against  such  a  burgess,  I  think  that  the  statutf 
is  a  good  warrant  fur  us  to  give  judgmeifc 
against  him4 
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And  it  hmh  been  otgeded,  « Tlutf  diere  is 
<  DO  Precedent  in  this  matter/ 

But  there  are  sundry  Precedents,  by  «».hich 
it  appears,  that  the  parliament  bath  transmitted 
matten  to  this  court;  as  9  B.  S,  there  being  a 
question  between  a  great  peer  and  a  bishop,  it 
was  transmitted  to  ttiis  oourt^  being  for  matter 
of  behaviour:  and  although  the  Judges  of  this 
court  are  but  inferior  men,  yet  the  court  is 
higher.  For  it  i4>pears  by  11  Elis.  Dy.  That 
the  Earl  Manhal  of  England  is  an  odicer  of 
this  ccurt;  and  it  is  aiwajrs  admitted  in  parlia* 
menr,  That  the  Privileges  of  Parliament  bold 
not  in  three  cases,  to  wit,  1.  In  case  of  Trea- 
son. 2.  In  case  of  Felony.  And  3.  in  suit 
fnr  the  Peace.  And  the  last  is  our  very  case. 
Therefore,  &c. 

CnAe  argued  to  the  same  intent»-  he  said, 
That  these  offences  ought  to  be  punished  in  the 
court,  or  no  where ;  and  all  manner  of  offences 
which  are  against  the  crown  are  examinable  in 
this  coort.     It  hath  been  objected,  <  That  by 

*  this  means,  none  will  adventure  to  make  com- 

*  plaints  in  pniriiament.'  >  That  is  not  so;  for  he 
may  complain  in  a  parliamentary  course,*  but 
not  fidsely  and  unlawfully,  as  liere  is  pretended : 
for  that  which  is  unlawfully,  cannot  be  in  a 
parliamentary  course. 

Ii  bath  been  objected,  *  That  the  parliament 

*  is  a  higher  court  than  this.'  And  it  is  true: 
But  every  member  is  not  a  Court ;  and  if  be 
commit  offence  he  is  punishable  here.  Our 
court  is  a  court  of  high  jurisdiction,  it  cannot 
take  cognizance  of  real  pleas ;  but  if  a  real 
tUea  comes  by  error  in  this  couit,  it  shall  never 
oe  trammitted.  But  this  court  may  award  a 
Grand  Cape^  «nd  other  process  usual  in  real 
actions :  but  of  all  capital  and  crimmal  causes, 
we  are  originally  competent  judges,  and  by  con- 
sequence of  this  matter.  But  i  am  not  of  the 
opinion  of  Mr.  Attomey*General,  that  the  word 
proditorU  would  have  mode  this  treason.  Atid 
^or  the  other  matters,  he  asreedwith  the  judges. 
Therefore  by  the  court,,  m  defendants  were 
ruled  to  plnd  forthcr:  and  Mr.  Leuthal  of 
lincolnVlnn  was  assigned  of  coonsel  fur  them. 

But  inasmuch  as  the  Defendants  would  not 
put  in  any  other  Flea,  the  last  day  of  the  Term 
jiod^ent  was  given  against  them  upon  a  nihil 
dieu ;  vrhich  Judgment  was  pronounced  by 
Jones  to  this  effect : 

*'  The  matter  of  the  Information  now,  by  the 
<»nfe8tion  of  the  Defendants,  is  admitted  to  be 
true,  and  we  think  their  plea  to  the  jurisdiction 
insufficient  for  the  matter  and  manner  of  it. 
Anid  we  hereby  will  not  draw  the  true  Liberties 
of  Parliament-men  into  questbn ;  to  wit,  for 
such  matters  which  they  do  or  speak  in  a  par- 
liamentary manner.  But  in  this  case  tnere 
was  a  conspiracy  between  the  Defendants  to 
slander  the  state,  and  to  raise  sedition  an^  dis- 
cord betiween  the  king,  his  peers,  and  people ; 
and  this  was  not  a  parliamentary  course.  All 
the  Judges  of  England,  except  one,  hare  re- 
solved tte  statute  of  4  H.  6,  to  be  a  private  act, 
and  to  extend  to  Strode  onlv.  But  eveiy 
Bcnher  of  the  pailiaratnt  shall  haft  such  pri- 


vileges as  are  there  mentioned ;  but  they  have 
no  privilege  to  »peak  at  their  pleasure.  The 
parliament  is  an  high  court,  therefore  it  ought 
not  to  be  disorderly,  but  ought  to  give  good 
example  to  other  courts.  It  a  Judge  of  our 
court  should  rail  upon  the  state,  or  clef|;y,  he 
is  punishable  for  it.  A  member  of  the  parlia- 
ment may  charge  any  great  oihcer  of  the  state 
with  any  particular  offence ;  but  this  *was  a 
malevoluus  accusation  in  the  generality  of  all 
the  officers  of  state,  therefore  the  jnatter  con- 
tained within  the  information  is  a  great  ofience, 
and  punishable  in  this  court. 

2.  *'  For  the  Punishment,  although  the  Of- 
fence be  great,  vet  that  shall  be  with  a  light 
hand,  and  sbsill  be  in  this  manner. 

1.  **  That  every  of  the  Defendants  shall  be 
imprisoned  during  the  kiiig*s  pleasure :  Sir  John 
KUiot  to  be  imprisoned  iu  the  Tower  of  Lon- 
don, and  the  other  Defendants  in  oihcrj>risons. 

S.  «  That  none  of  them  shall  be  delivered  * 
out  of  prison  until  he  give  security  in  this  court 
fur  his  good  behavious,  and  have  made  submis- 
sion and  acknowled^ent  of  his  offence.        , 

3.  **  Sir  John  Elliot,  inasmuch  as  we  think 
hiin  the  greatest  offender,  and  the  ringleader, 
shall  pay  to  the  king  a  Fine  of  2,000/.  and  Mr. 
HoUis,  a  Fine  of  1,000  marks :  and  Mr.  Valen- 
tine, because  he  is  of  less  ability  than  the  rest, 
shall  pay  a  Fine  of  500/."  And  to  all  this,  aU 
the  other  Justices  with  one  voice  accorded. 

Afterwards  the  Parliament  which  met  the  3d 
of  November,  1640,  upon  report  made  by  Mr. 
Recorder  GIvn,  of  the  state  of  the  several  and 
respective  Cases  of  Mr.  Hollis,  Mr.  Selden, 
and  the  rest  of  the  imprisoned  Members  of  the 
parliament,  in  Tertio'  Caroli,  touching  their  ex- 
traordinary sufferings,  for  their  constant  affec- 
tions to  the  Liberties  of  the  kingdom,  expressed > 
in  that  parliament ;  and  upon  Arguments  made 
in  the  house  thereupon,  did,  upon  the  6th  of 
July,  1641,  paLSS  these  ensuing  Votes:  which, 
in  respect  of  the  reference  they  have  to  these 
last  mentioned  proceedings,  we  have  thought 
fit  to  insert :  viz. 

July  6, 1641, 

1.  **  Resolved  upon  the  question.  That  the 
issuing  out  of  the  Warrants  from  the  lords  and 
otliers  of  the  privy-council,  compelling  Mr. 
Hollis,  and  the  rest  of  the  members  of-  that 
parliament,  3  Car.  during  the  parliament,  to 
appear  before  them,  is  a  breach  of  tlie  privi- 
lege of  parliament  by  those  privy  counsellors. 

S.  **  That  the  committing  of  Mr.  HoUis  and 
the  rest,  by  the  lords  and  others  of  thepriry- 
council,  during  the  parUament,  is  a  breach  of 
the  Privilege  of  parliament  by  those  lorda^  and 
others. 

3.  <<  That  the  searching  and  sealing  of  the 
chamber,  etndy,  and  papers  of  Mr.  Hollis,  {Ir. 
Selden,  and  sir  John  Elliot,  being  members  of 
this  boose,  and  during  4he  parliament,  and  issu- 

'  mg  of  Warrants  to  thot  purpose,  was  a  breach 
of  the  privilege  of  parliament,  by  those  that  ex-  ' 
ecuted  the  same. 

4.  '*  That  the  exhibiting  of  an  Infonnation  in 
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ti)^  Cmirt  of  Stai^Chmnbery  against  Mr^  Hollis 
and  the  rest,  fur"  matters  done  bj  them  in  par- 
hament,  being  members  of  parliament,  aud  the 
same  so  appearing  in  the  Informatioii,  it  a 
breach  of  the  privilege  of  parliament.^ 

5.  *'  That  sir  Robert  Heath,  and  sir  Hum- 
phrey Davenport,  sir  Heneage  Finch,  Mr.  Hud- 
son, and  sir  Robert  Berkley,  that  subscribed 
their  names  to  the  Information,  are  guilty  there- 
by of  the  breach  of  privilege  of  parliament. 

6.  *'  That  there  was  a  delay  of  justice  to- 
wards Mr.  Hollis,  and  the  rest  that  appeared 
upon  the  Habeas  Corpus,  in  that  they  were  not 
bailed  in  Easter  and  Trinity-term,  5  Car. 

7.  "  That  sir  Nich.  Hyde,  then  Chief  Justice 
of  the  KiugVbench,  is  guilty  of  this  delay. 

8.  **  That  sir  William  Jones,  being  then  one 
•  of  the  Justices  of  tlie  court  of  King's-bencb,  is 

guilty  of  this  delay. 

•  9.  **  That  sir  James  Whitlocke,  knt.  then 
one  of  the  justices  of  the  court  of  KiogVbench, 
is  not  guilty  of  this  delay  V' 

*  Mr.  Whitlocke  in  his  Memorials  of  the 
English  Affairs,  p.  38,  39,  says,  "  In  the  house 
there  fell  out  a  Debate  touching  the  Writs  of 
Habeas  Corpus,  upon  which  Selden  and  the 
rest  of  his  fellow-prisoners  demanded '  to  be 
bailed;  andf  the  Judges  of  the  KingVbench  did 
not  bail  them,  as  by  law  they  ought ;  but  re- 
quired of  them  sureties  for  their  good  behaviour. 
This  was  so  far  aggravated  by  some,  that  they 
moved,  '  The  prisoners  might  have  reparation 

*  out  of  the  estates  of  those  Judges  who  then 

*  sat  in  the  Kiog*s-bench  when  they  were  re- 

*  manded  to  pri&on;'  which  Judges  they  named 
to  he  Hyde,  Jones,  and  my  father:  as  for 
judge  Croke,  who  was  one  of  that  court,  they 
excused  him,  as  differing  in  opinion  from  the 
rest. — I  being  a  member  of  the  house,  and  son 
to  the  Judge,  knew  this  to  be  mistaken,  as  to 
the  fact,  and  spake  in  the  behalf  of  my  lather, 
to  this  effect :  *  That  it  was  not  unknown  4o 

*  divers  worthy  members  of  the  house,  that 
'judge  Whitlocke  had  been  a  faithful,  able,  and 

*  stout  assertor  of  the  Rights  and  Liberties  of 

*  Uie  frce-bom  subjects  of  this  kingdom;    for 

*  which  he  had  been  many  ways  a  sufferer.  And 

*  particularly  by  a  stnut  and  close  imprisonment, 

*  for  what  he  said  and  did,  as  a  member  of  this 

*  honourable  hohse  in  a  former  parliament :  and 
'  he  appeals  to  those  noble  gentlemen,  whocan- 
'  not  but  remember  those  passages^  and  some 

*  who  wete  then  sufferers  with  him.     And  for 

*  his  Opinion,  and  carriage  in  the  Case  of  the 
/  Habeas  Corpus,  it  is  affirmed  to  have  been 

*  the  same  with  that  of  Judge  Croke ;    and 

*  he  appeals  for  this,  tp  the  honourable  gentle- 
.  •  men  who  were  concerned  in  it ;  and  others, 

*  who  were  present  then  in  conrt'  Hampden, 
and  divers  others,  seconded  this  motion ;  who 
affirmed  very  much  of  the  matter  of  fact,  and 
expressed  themselves  with  great  respect  and 
honour  to  the  memory  of  the  deceased  Judge, 
who  was  thereupon  reckoned  by  the  house  in 
the  same  degree  with  Judge  Croke,  as  to  their 
censure  end  proceedings.'' 


'  Ordered,  That  the  farther  debate  of  this  shall 
be  taken  into  ctinsideratioa  on  to-morroir 
ftionnng. 

July  8, 1641. 

10.  '<Rc8olred  anon  the  question.  That  sir 
George  Croke,  knight,  then  one  of  the  Judges 
of  the  King's-hchch,  is  not  guilty  of  this  delay. 

11.  "That  the  continuance  of  Mr.  Hollis, 
and  the  rest  of  the  Members  of  Parliament,  3 
Car.  in  prison,  by  the  then  Judges  of  the  KingV 
bench,  tor  not  putting  in  sureties  for  their  good 
behaviour,  was  without  just  orlesal  cause. 

12.  "  That  the  exhibitine  of  the  inlbrmadoa 
against  Mr.  Hollis,  sir  John  EUioty  and  Mr. 
Valentine,  in  the  King's-bencb,  beieg  Members 
of  Parliameot,  formatters  done  in  perlianent, 
was  a  breach  of  the  privilege  of  parliament. 

13.  <'That  the  over-ruling  of  the  Plea, 
pleaded  by  Mr.  Hollis,  sir  John  Elliot,  and  Mr. 
Valentine,  upon  the  infurmation,  to  tbe  jurisdic- 
tion of  the  court,  was  against  the  law  and  pri- 
vilege of  parliament.. 

14.  **  That  the  jndnnent  given  opon  a  nihH 
dicit,  against  Mr.  HoUis,  sir  John  JElliot,  aad 
Mr.  Valentine,  and  fine  thereupon  imposed, 
and  their  several  imprisonmeDts  thereupon, 
was  against  the  law  and  privilege  of  pai^anieot, 

15.  <' That  the  several  proceedings  agamstMr. 
Hollis,  and  the  rest,  by  committing  then,  and 
prosecuting  them  ip  the  Star-Chamber,  and  in 
tbe  King's-Bench,  is  a  Grievance. 

16.  <<  That  Mr.  Hollis,  Mr.  Stroud,  Mr.  Va- 
leniine,  and  Mr.  Lon^,  and  the  besrs  and  exe* 
cutors  of  sir  John  Elliot,  sir  Miles  Hobart,  aad 
sir  Peter  Heyman,  respectively^  ought  to  have 
reparation  for  their  req>ective  damages  and 
sufferings,  against  the  lords  and  others  of  the 
council,  by  whose  warrants  they  were  appre- 
hended and  committed,  and  agamst  the  council 
that  put  their  hands  to  the  information  in  tbe 
Star-Chamber,  and  against  the  Judges  of  the 
King^s-fiench. 

17.  *'  That  Mr. Lawrence  Whitaker,  beings 
member  of  the  .padiainent  8  Car.  entering  into 
the  chamber  of  sir  John  Elliot,  being  likewise  a 
member  of  the  parhament,  searching  of  bis 
trunks  and  papers,  and  sealinjg  of  Uiem,  is 
guilty  of  the  breach  of  the  privuege  of  pariia- 
meat,  this  being  done  before  the  dissolotaoB  of 
parliament. 

18.  **  That  Mr.  Lawrence  Whitaker  being 
guilty  of  the  breach  of  the  privileges  as  afore- 
said, shall  be  sent  forthwith  to  the  Tower,  there 
to  remain  a  prisoner  during  the  pleaaereof  tbe 
house.'' 

Mr.  Whitaker  was  called  down,  and  kneel- 
ing at  the  bar,  Mr.  Speaker  pronounced  ibis 
Sentence  against  him  accordingly. 

Mr.  Whitaker  being  at  the  bar,  did  not 
deny,  but  that  he  did  seardi  end  swl  ^)  Ota 
chamber,  and  trunk,  and  study  of  sir  John  El- 
liot, between  tbe  i2d  and  10th  of  March,  during 
which  time  the  parliament  was  adjoamed :  i>nt 
endeavoured  to  e&tenuate  it,  by  the  confosk» 
of  the  times,  at  that  time ;  the  length  of  the 
time  since  ihat  crime  srai  comnutledy  being 
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thirteen  yemn;  the  coiamaod  that  laj  upon 
huD,  being  commaiided  by  the  king  and  S3 
privy-counsftllon. 

Afterwards  Mr.  Recorder  Glyn  made  a,  far- 
ther Report  to  th«  House  of  Commons,  rit. 

The  VVamint,  which  issued  and  was » sub* 
scribed  bj  twelve  privy-coanaellors,  to  summon 
nine  of  the  members  of  the  house  of  commons, 
in  the  Paiiiament  of  tertio  Caroli,  to  appear 
before  tbem  during  the  parliament,  viz.  Mr. 
Wm.  Stroud,  Mr.  Benj.  Valenune,  Mr.  HolUs, 
sir  John  EUiot,  Mr.  Selden,  sir  Miles  Hobart, 
sir  Peter  Hejnwn,  Mr.  Walter  Long,  and  Mr. 
Wm.  Coriton,  heaiing  dale  tertio  Martii^  quar- 
to  Caroii  ;  and  the  names  of  the  twelve  privy- 
coonsellofi  that  signed  this  warrant,  were  read  i 
the  parlijUDeDt  being  adjourned  the  2d  of 
Ifardi,  to  the  10th  of  March,  and  then  dis- 
solired. 

The  Warrants  under  the  hands  of  siiteen 
privy-counsettors,  for  committing  of  Mr.  Den- 
nl  HoUis,  iir  John  £lliot,  Mr.  John  Selden, 
Mr.  Benj.  Valentine,  and  Mr.  Wm.  Coriton, 
close  prisoners  to  the  Tower,  bearing  date, 
evjtrto  Mariiiy  quarto  Caroti,  during  t^  par- 
liafBent;  were  read;  and  the  names  of  the 
privv-connsellon  that  subscribed  them,  were 
read.  The  Warrants  under  the  hands  of  99 
privy-coonaellora, directed  to  Wm.  Boswel,  esq. 
to  repair  to  die  lodgings  of  Derail  HoUis,  esq. 
and  to  Simon  Digby,  esq.  to  repair  to  the  lodg* 
ings  of  Mr.  John  Selden,  and  to  Lawrence 
Wbitaher,  aaq.  to  repair  to  the  lodgings  of  sir 
John  Elliot,  reqnirine  them  to  seal  up  the 
tnioks,  stndiet,  and  cabinets,  or  any  other  thing 
that  bad  suy  f^P^n  i"  them,  of  the  said  Mr. 
Uoliis,  Mn  Jonn  Selden,  and  sir  John  Elliot, 
were  read,  and  likewise  the  names  of  the  privy* 
coonsellors  that  subscribed  the  said  Warrants. 
A  Warrant  under  the  bands  of  IS  privy-coua- 
fdlors,  for  the  commitment  of  Mr.  Wm.  Strond 
dose  prisoner  to  the  King^s-Bench,  bearing 
data  9d  April,  1638,  was  read,  and  the  names 
of  the  prtvy-coonseUors  that  subscribed  it :  The 
like  Warrant  was  for  the  commitment  of  Mr. 
Walter  I^mg,  dose  prisoner  to  the  Marshilsea. 

lUsolvcd,  &c.  1.  <<  That  Mr.  Hollis  shall 
lave  the  sum  of  5,000/.  for  his  damages,  losses, 
imprisoanaents,  and  sniTerin^s,  sustained  and 
oodergone  by  him,  for  his  service  done  to  the 
commonwealth  in  the  parliament  of  tertio  Coh 
toU. 

2.  "  That  Mr.  John  Selden  shall  have'  the 
•urn  of  5,000i.  for  his  damages,  losses,  impri- 
wnmeois,  and  suiFeringa,  sustained  and  under- 
p>ae  by  him,  for  his  service  done  to  the  com- 
noD wealth  in  the  parliament  of  tertio  Caroii, 

3.  *<  That  the  sum  o(  SfiOOL  be  assigned  for 
the  damages,  losses,  imprisonments,  and  suffer- 
ing, sustained  and  undergone  by  sir  John  £U 
Itot,  for  his  service  done  to  the  comraonnrealth 
in  the  parliament  of  tertio  Caroii,  to  be  dis- 
posed of  in  Mch  manner  as.this  house  shall  ap- 
point. 

4.  «  That  the  sun  of  9,000/,  part  of  4,000/. 
paid  into  the  late  caurt  of  Waidt  and  Livaries, 


by  the  heirs  pf  sir  John  Elliot,  by  reason  of  hia 
marriage  with  sir  Daniel  Norton's  daughter, 
shall  be  repaid  to  Mr.  Elliot,  out  of  the  arrears 
of  monies  payable  into  the  late  court  of  Ward* 
and  Liveries,  before  the  taking  away  of  tha 
said  late  court. 

Ordered,  <*  That  it  be  refencd  to  the  cota* 
mittee  who  brought  in  this  report,  to  examine 
the  decree  made  in  tlie  late  court  of  Warda 
and  Liveries,  concerning  the  marriage  of  sir 
John  Elliot's  heir  with  sir  Daniel  Norton's 
daughter ;  and  what  monies  were  paid  by  rea« 
son  of  the  said  Decree,  and  by  whom ;  and  to 
report  their  opinion  thereupon  to  the  house. 
Also,  That  it  oe  referred  to  the  committee,  to 
examine  after  whait  manner  sir  John  bUiot 
came  to  his  death,  his  usage  in  the  Tower,  and 
CO  view  the  rooms  and  places  where  he  v^as  im« 
prisoned,  and  where  he  died,  and  to  report  the 
same  to  the  house. 

Resolved,  &cc,  5.  '<  That  the  son  of  5,0001. 

shall  be  paid  unto  the of  sir  Peter 

Heyman,  for  the  damages,  losses,  sufferings, 
ant]  imprisonments,  sustained  and  undcrgona 
by  sir  Peter,  for  his  sen  ice  dune  to  the  com- 
monwealth in  th^  parliament  of  terti(t  Caroii. 

6.  "  That  Mr.  Walter  Long  shall  have  the 
sum  of  5,000/.  paid  unto  him,  for  the  damages, 
losses,  sufferings,  and  imprisonment,  sustained 
and  undergone  by  him,  K>r  his  service  done  to 
the  commonwealth  in  the  parliament  tertio  Co" 
roii. 

7.  **  That  the  sum  of  5,000/.  shdll  be  assigned 
for  the  damages,  losses,  sufferings,  and  imprison- 
ment, sustained  and  undergone  by  Mr.  Stroud 
(late  a  member  of  this  house)  deceased,  for 
service  done  by  him  to  the  Commonwealth  itt 
the  parliament  of  tertio  Caroii, 

8.  <<  That  Mr.  Benj.  Vaknttne  shall  have  th« 
sum  of  5,000/.  paid  unto  him,  for  the  damages, 
losses,  sufferings,  and  imprisonments,  sustained 
and  undergone  by  him,  for  his  service  to  the 
Commou wealth  in  the  parliament  of  tertio 
Caroii, 

9.  '*  That  the  sum  of  500/.  shall  be  bestowed 
and  disposed  of,  for  the  erecting  a  Monument  to 
sir  Miles  Hobart,  a  member  ot  the  parliameiit 
of  tertio  Caroii,  in  memory  of  his  sufferings  for 
his  service  tq  the  Conunonwealth  in  the  pariia> 
ment  of  tertio  Caroii,*' 

Ordered,  That  it  be  recommitted  to  the  Com- 
mittee, who  brought  in  this  report,  to  consider 
how  the  several  snms  of  money  this  day  ordered 
to  be  paid  for  damages  to  t lie  several  members 
before  named,  for  tlwir  sufferings  in  the  service 
o{  the  Commonwealth,  may  be  raised. 

In  the  reign  of  king  Charles  9,  diif  Aflbir 
was  taken  into  consideration,  and  the  bouse  of 
commons  came  to  sevend  Resolutions;  vii. 
Die  Martis,  19  Nov.  1667. 

Upon  a  Report  made  by  Mr.  Vanghan  froni 
the  committee  concerning  Freedom  of  Speech 
in  parliament 

Resolved,  ike.  That  the  boose  do  agree  with 
the  committee,  That  the  act  of  parliament  in 
4  Han.  8,  comau)xdy  intitied|  An  Aet  cooccni* 
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ing  Richard  Strode,  is  a  general  law,  extending 
to  indemDify  all  and  erety  the  members  of  both 
houses  of  parliament,  in  all  parliaments,  for 
and  touching  any  bills,  speaking,  reasoning,  or 
declaring  of  any  matter  or  matters,  in  and  con- 
cerning the  parliament  to  be  communed  and 
treated  of,  and  is  a  4eclaratory  law  of  the  an- 
cient and  necessary  rights  and  privileges  of 
parliament. 

Die  Sabbati,  23  Nov.  1667. 
Resolved,  &c.  That  the  Judgment  given  5 
Car.  against  sir  John  Elliut,  Denzil  HoUis,  and 
Benj.  Valentine,  in  the  KingVBcnch,  is  an  il- 
legal judgment,  and  against  the  freedom  and 
privilege  of  parliament. 

Die  Sabbati,  7  Dec.  1667. 

Resolved,  &c.  That  the  concurrence  of  the 
lords  be  desired  to  the  Votes  of  this  house  con- 
cerning Freedom  of  Speech  in  parliament :  and 
that  a  Conference  be  on  Moiidav  next  desired 
to  be  had  with  the  lords,  at  which  time  the 
Votes  may  be  delivered,  and  reasons  for  tbem 
given. 

Die  Jovis,  13  Dec.  1667. 

A  message  from  the  lords  by  sir  William 
Child  and  sir  Thomas  Estcourt.  '  Mr.  Speak- 
er ;  The  lords  have  commanded  us  to  accjuaint 
vou,  that  they  agree  with  this  house  in  the 
Votes  delivered  them  at  the  last  Conference 
concerning  Freedom  of  Speech  in  parliament. 

Die  Merconi,  11  Dec.  1667. 

Next  the  Lord  Chamberlain  and  die  lord 
Afthlev  reported  the  effect  of  the  Conference 
with  ine  bouse  of  commons  yesterday,  which 
was  managed  by  Mr.  Vaughan,  who  said  he  was 
commanded  by  the  house  of  commons  to  ao* 
quaint  their  lordships  with  some  resolves  of 
loeir  house  cpnoeruing  the  Freedom  of  Speech 
in>  Parliamoit^  and  to  desire  their  lordships 
oohcurrence  therein: 

In  order  to  which,  he  was  to  acquaint  their 
lordships  with  the  Reasons  that  induced  the 
house  of  commons  to  pass  those  resolves.  He 
said  the  house?  of  commons  was  accidentally  in- 
formed of  certain  Books  published  under  the 
name  of  sir  George  Croke*s  Reports,  i^  one 
of  which  there  was  a  Case  published,  which 
did  very  much  concern  this  great  Privilege  of 
Parliament :  and  which  passing  firom  hand  to 
hand  among^  the  men  of  the  lon^  •robe,  might 
come  in  time  to  be  a  received  opmiun  as  good 
biw. 

The  House  of  Commons  considering  tlie  con- 
sequence, did  take  care  that  this  Case  might  bo 
enquired  into,  and  caused  the  Book  to  be  pro- 
duced  and  read  in -their  house,  and  he  thought 
it  the  next  and  clearest  way  to  inform  their 
lordships,  is  to  read  the  Case  itself,  which  is 
Quinto  Carol!  primi  Michaelmas  term,  which 
Case  was  read  as  foUowetb : 

«  The  King  v.  sir  John  Elliot,  Denzil  Hollis, 

and  Benjamin  Valentine. 

<<  An  Information  was  exhibited  against  them 

by  the  Attomey-.General,  reciting,  that  a  par- 

liameut  was  summoned  to  be  held  at  West- 


minster, 17  Martii  8  CaroK  regis  ibidem  in- 
choat.  And  that  sir  John  ^Tiot  wag  dolv 
elected  and  returned  knight  for  the  county  of 
Cornwall,  and  the  other  two  burgesses  of  par- 
liament for  other  places:  and  sir  John  Finch 
chosen  Speaker.  That  sir  John  Elliot,  *  mar 
'  chinans  et  iutendens  omnibus  viis  et  modis 

*  seminare  et  ezcitare*  d  scord,  evil  irill,  mor- 
murings,  and  seditions,  as  well^ '  versar.regem, 

*  magnates,  prelatos,  proceres*et  justiciarios,et 

*  reliquos  subjectos  regis^  et  totatiter  deprivaie 
'  et  subvertere  regimen  et  gubemationem  repi 
'  Anglis,  tarn  in  domino  rege  quam  in  concili- 
'ariis  et  ministris  suis  cujuscunque  geaerisy  et 

*  introducere  tumultum  et  confusionem*  in  all 
estates  and  parts,  *  et  ad  tntentionem,'  tbuall 
the  king's  subjects  should  withdraw  their  affec- 
tions from  the  king,  the  23d  of  Feb.  anno  4 
Car.  in  the  parliament,  and  hearing  of  the 
commons,  <  falso,  malitiose,  et  seditiosc/  used 
these  words,  *  Jhe  king's  privy  council,  his 
'judges,  and  his  counsel  learned,  have  con- 

<  spired  together  to  trample  under  their  feet  the 
'^Liberties  of  the  Subjects  of  this  realm,  aod 
'  the  liberties  of  this  house.' 

^  And  afterwards,^  upon  the  2nd  of  March, 
anno  4,  aforesaid,  the  king  appointed  the  par- 
liament to  be  adjourned  until  the  10th  of  March 
next  following,  and  so  signified  his  pleasure  to 
the  house  of  commons ;  and  that  the  tliree  De- 
fendants the  said  2d  day  of  March,  4  (!ar.  ma- 
litiou  apeed,  and  amongst  themselves  conspir- 
ed to  disturb  and  distract  the  commons,  tbit 
they  should  not  adjourn  themselves  accoHing 
to  the  king's  pleasure  before  signified ;  and  that 
the  said  sir  John  ElKot,  accoMing  to  theagre^ 
ni,ent  and  conspiracy  aforesaid,  had  maUcioosiy 
'  in  propositom  et  intentionem  pradictam'  b 
the  house  of  commons  aforesaid,  spoken  these 
foise,  pernicious,  and  seditious  words  prece- 
dent, &c.  And  that  the  said  Denril  Mollis,  ac- 
cording to  the  Agreement  and  Conspiracy 
aforesaid,  between  him  and  the  other  defen- 
dants, then  and  there  *  falso)  malitiose,  et  sedi- 

*  tiose  uttered  haec  fidsa,  malitiosa  ec  scandalosa 

*  verba  prceedentia,  &c.'  And  that  the  said 
Dentil  Hollis, and  Benjamin  Valentine,'  secao- 

<  dum  agreamentum  et  conspirationem  predict. 

*  &c.  ad  intentioneA  et  proposiium  prsdict' 
uttered  the  said  words  upon  the  said  sid  day  of 
March,  after  the  signifying  the  king's  pleasure 
to  adjourn ;  and  Xm  said  sir  John  Finch,  the 
Speaker,  endeavouring  to  get  out  of  the  Chair, 
according  to  the  king's  command,  they  '  tI  et 
'  annis.mann  forti  et  illicito*  assaulted,  eril  iih 
treated,  and  forcibly  detained  him  in  the  Chair; 
and  afterwards  being  out  of  the  Chair,  they  as- 
saulted him  in  the  house,  atid  evil  entreated 
him,  *  et  violenter  manu  forti  et  illiciio'  drew 
him  to  the  Chaif,  and  thrust  him  into  it.  Where- 
upon there  was  great  tumult  and  commotion  la 
the  bouse,  to  the  great  terror  of  the  Commons 
there  assembled,  against  their  allegiance,  m 
moxiaum  eontemptumy  and  to.  the  didierison  ol 
the  king,  his  crown  and  dignity,  for  which,  etc  j 
To  this  Information  the  Defendants  h^peamf 
pleaded  to  the  jurtsdictioBof  this  court,  thtf 
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the  oonn  oo^t  not  to  hare  cc^izance  thereof, 
because  it  is  for  ofieoces  done  in  parliament, 
aod  ought  to  be  there  examined  and  punished, 
and  not  ebewhere.  1 1  was  thereupon  demurred, 
and  after  Arsument  adjudged,  that  they  ought 
to  answer ;  for  the  charge  is  fur  conspiracy,  se- 
ditious acts  and  practices,  to  stop  the  adjuurn- 
ment  of  the  parliament,  wliich  may  be  exa- 
mined out  of  parliament,  being  seditious  and 
unlawful  acts ;  and  this  court  may  take  cogni- 
zance and  punish  them :  Afterwards  divers 
rules  being  given  against  them,  viz.  Sir  John 
Elliot,  that  he  should  be  committed  to  the 
Tower,  and  should  pay  2,000/.  Hne,  and  upon 
his  eukirgeiuent  should  find  sureties  for  his  good 
behaviour ;  and  against  UoUis,  that  he  should 
pay  1,000  marks,  and  should  be  imprisoned, 
and  find  sureties,  &c.  and  against  Valeatine, 
that  be  should  pay  500/.  fine,  be  imprisoned, 
aod  find  •>oreties.'' 

Then  Mr.  Vayghan  laid  much  emphasis  upon 
the  words/  machinaus  et  intendens,  &c.'  and 
then  went  oo.  That  the  bouse  of  commons  bad 
not  only  read  tbe  Case  as  it  was  in  the  Book, 
but  did  look  into  tbe  Record,  wbere,  in  the  In- 
formation itself,  they  found  »oine  considerable 
ditlerences  from  tlie  print ;  as  tiiat  the  crime 
aiied^ed  consisting  pardy  of  Words  spoken  in 
the  liuu»e,  pardy  of  criminal  actions  pretended 
to  be  coQimitted ;  the  Gentlemen  accused 
pleaded  severally,  namely,  specially  to  die 
words,  and  a  several  plea  apart  to  the  criminal 
actions :  But  the  court  dealt  so  craftily,  that 
they  over-ruled  the  whole  plea,  mingled  toge^ 
tber,  and  took  it  in  general,  so  that  perhaps 
whatsoever  was  criminal  in  the  actions  mignt 
serve  for  a  ju^ti(ication  of  their  rule,  and  might 
make  it  seem  in  time  to  become  a'  Precedent, 
and  a  ruled  case  aguinst  tbe  Liberty  »f  Speech 
in  Parliament,  which  they  durst  not  singly  and 
bare-faced  lia%'e  done. 

Tlie  House  of  Commons  did  take  csre  to  en- 
quire what  ancient  laws  did  foitify  this  the 
greatest  Privilef»e  of  both  houses  ^  and  they 
iuottd  in  the  4'tlei).  8.  an  Act  concerning  one 
Richard  Strode,  who  was  a  member  of  parlia- 
ment, and  was  fined  at  the  Stannary  Courts,  in 
tbe  West,  for  condescending  and  ngreeini:  with 
other  members  of  the  house  to  pass  certain  acts 
io  the  prfjudice  of  tbe  Stannaries;  this  act 
was  made  occasionally  for  him,  but  dfd  reach 
to  every  member  of  parliament  that  then  was, 
or  shall  be ;  die  very  words  beini(,  viz. 

'And  over  that,  it  be  enacted  by  the  same  au- 

<  thoric7f  that  all  suits,  accusemeuts,  coudemn- 

*  at  ions,  executions,  fines,  amer9ements,  pu- 

*  nishments,  corrections^  grievances,  charges 
'  and  impositions,  put  or  liad,  or  hereafter  to  be 

*  put  .or  had  unto,  or  upon  the  s^d^  Richard, 
'  and  to  every  other  person  or  persons  afore- 
'  specified,  that  now  be  of  this  present  parlin- 

*  ment,  or  that  of  any   parliament  hereafter 

<  shall  be,  for  any  bill,  speaking,  reasoning,  or 
'  declaring  of  any  matter  or  matters  concern- 

<  ing  the  parlwmsnt  to  be  commenced  and 
treated  of,  bA^rly  void,  and  of  qone  effect. 

over  thnik  it  enacted  by  the  said  aa- 


*  thority,  that  if  the  ^d  Richard  Strode,  or  any 

*  of  the  said  other  person  or  persons  hereafter 
'  be  vexed,  troubled,  or  otherwise  charged  for 

*  any  causes,  as  is  aforesaid,  that  then  he  or 

*  they,  and  every  of  them  so  vexed  or  tit>ubled 
'  of,  or  for  the  same,  to  have  action  upon  th« 

*  case  against  every  such  person  or  persons  so 
^  vexiug  or  troubling  anjf,  contrary,  to  this  ordi- 
'  nance  and  provision;  in  tbe  vrhicb  action  the 
'  party  grieved  shall  recover  treble  damages  and 
'  costs,  and  that  no  protection,  essoyne,  nor 

*  wager  of  law  in  the  said  action  in  any  wise  be  > 

*  admitted  nor  received.' 

He  said,  it  is  very  possible  the  Plea  of  those 
worthy  persons,  Denzil  HoUis,  sir  John  Elliot, 
and  the  rest,  was  not  sufficient  to  tbe  jurisdic- 
tion of  the  court,  if  you  take  in  their  crimi- 
nal actions  altogether;  but,  as  to  the  words 
spoken  in  parliament,  die  court  could  have  no 
|urisdiction  while  this  act  of  4  Hen.  8.  is  in 
force,  which  extends  to  all  members  that  then 
were  (or  ever  should  be,)  as  well  as  Strode ; 
and  was  a  public  general  law,  though  made 
upon  a  private  and  a  particular  occasion. 

He  recommended  to  their  lordships  the  con- 
sideration of  the  time  when  these  words  in  the 
Case  of  sir  George  Croke's  Reports  were  spoken, 
which  was  the-2nd  of  Marcn,  4  Caroh  primi, 
being  in  that  parhament  which  began  in  the 
precedent  March,  3  Car.  at  which  lime  the 
Judgment  given  in  the  KingVBencb  about  ilie 
Habeas  Corpus  was  newW  reversed,  wliich 
concerned  the  freedom  of -our  persons,  the- 
liberty  of  speech  invaded  in  this  case ;  and  not 
long  after  the  same  Judges  (with  some  others) 
joined  with  tbem  in  the  Cases  of  Ship-money, 
invailed  the  propriety  of  our  goods  and  estates ; 
so  tlmt  their  lordships  find  every  part  of  these 
words  for  v%hich  those  worthy  peraons  were  ac- 
cused, justified. 

If  any  man  should  speak  against  any  of  the 
great  officers,  as  the  Chancellor  or  Treasurer,  or 
any  of  the  rest  recited  in  thobe  acts,  as  by  ac- 
cusing them  of  corruption,  ill  cou^isel,  or  tbe 
like,  he  might  possibly  justify  himself  by  proving 
of' it;  but  in  this  case  it  was  imposuble  to  do  it, 
because  those  judi^nieiits  had  preceded  and  con- 
cluded him,  for  be  cuuid  make  none,  but  by  al- 
ledging  their  own  judgments  uhich  they  them- 
selves had  resolved,  and  wouht  not  therefore  al- 
low to  be  cringes,  which  they  had  made  for  laws. 

He  did  inform  their  lordships,  that  the  Bill  in 
the  Rolls' hath  another  tide  than  that  he  did 
mention  ;  this  being- that,  that  tbe  clerks  kne«r  • 
it  by,  rather  than  the'  proper  title. 

The  words  in  the  Case  are  charged  ea  inten^ 
tione,  which  ought  not  to  be ;  for  it  is  dear^ 
and  nndonbted  law,  that  whatever  is  in  itself 
lawful,  cannot  h»ve  an  uidawful  inteikt  annexed 
to  it.  Things  unlawful  may  be  made  a  higher 
crime  by  the  illness  of  the  intent;  for  instance, 
taking  away  my  horse  is  a  trespass  only,  but  in- 
tending to  steal  him  makes  it  felony ;  borrow*  ' 
ing  my  horse,  though  intending  to  steal  him, 
is  not  felony,  because  borrowing  is  latrfiil ; 
and  there  were  no  use  of  freedom  of  speeck 
otherwise^  for  a  deprived  intention  may  bt 
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JudgmeDt  19  recorded,  to  be  brought  before  the 
Jords  in  parliament  by  a  Writ  of  Error,  to  the 
end  that  such  further  Judgment  may  he  givca 
upon  the  said  case,  as  this  booM  sliail  find  meet. 

Attorn.  Gen.  et  ai.  v.  HoUis  ct  al.— Mich.  10 
Car.  secuitdi  regis.  Rot.  76. 

An  Information  in  the  KiogVbench  agaiau 
Sir  John  Elliot. 
Memorandum,  quod  Rob.  Heath  mil.  attora. 
dom.  regis  nunc  general,  qui  pro  eodem  dom. 
rege  in  hac  parte  sequiiur  in  propr.  penooi 
sua  ven.  hie  m  cur.  dicti  dom.  regis  coram  rei^ 
apud  Westm.  die  Merour.  prox.  post  crastio. 
Animar.  isto eodem  term,  et  pro  eodirni  domiAo 
rcge  protolit  hie  in  cur.  dicti  doniin.  rcgii 
coram  ipso  rege  tunc  ibidem  quandam  ipfonna- 
tionem  versus  Johan.  Elliot  nuper.de  London 
miL  Benjamin  Valentiue  nuper  de  Loodoa  sr. 
ct  DenEii  Hollis  nuper  de  Londou  ar.  que 
sequitur  in  hec  verba  scilicet  Midd.  iS.  Memo- 
randum quod  Robertus  Heath  mil.  attoro.  dom. 
regis  nunc  genex^l.  qui  pro  eodem  doin.  re|e 
in  hac  parte  sequitur  in  propria  persona  sua 
ven.  hie  in  cur.  dicti  dom.  regis  coram  ipso 
rege  ^pBd  Westm.  die  Mercur.  prox.  post  eras- 
tin.  Animar.  isto  eodem  termino.  £t  pro  eo- 
dem dom*.  rege  dat  cur.  hie  iotelligi  tt  infur- 
mari.  Quod  cum  dictiis  dtim.  rex  pro  divenis 
arduis  et  urgentibus  negotiis  ipsum  re^em  et 
statum  et  defension.  regn.  Angl.  et  ecclesis 
Anglican,  oonceroen.  quoddam  pariiameot. 
suum  apud  civit.  auam  Westm.  pred.  teaeri 
ordinavit.  Cumque  superinde  quoddain  parlia- 
mentum  suum  debito  modo  inchoat.  et  tent 
fuit  apud  Westm.  pred.  decimo  septimo  die 
Martii  anno  regni  aicti  dom.  j-egis  3  et  ibidem 
per  diversas  prorogationes  contiuuat.  usque  10 
diem  Martii  anno  regni  dicti  dom.  regis  4.  quo 
quidem  10  die  Martii  idem  parliament,  dissolat. 
fuit.  Cumque  an  tea  pred.  17  diem  Martii  atmo 
3  suprad.  scilicet  16  die  ejusdem.mensis  Mar. 
anno  3  suprad.  Johannes  Elliot  nuper  de  Lon- 
don mil.  debito  modo  elect,  et  return,  fuit  no. 
mil.  pro  cum.  Cornub.  in  eodem  parliament, 
deservitur.  Cumque  ctiam  Benjamin  Valen- 
tine nuper  de  London  ar.  eodem  16  die  Martu 
anno  3  suprad.  debito  modo  elect,  et  retomat. 
fuit  un  burgens.  pro  burgo  de  St.  Germans  lo 
pred.  com.  Cornub.  in  eodem  parliament,  de- 
servitur. Cumque  etiam  Deozil  Hollis  nuper 
de  London  ar  eodem  16.  die  Martii  aooo 
3.  suprad.  debito  modo  elect,  et  retomat. 
fuit  un.  buiigens.  pro  buigo  de  Dorcliesler  lo 
com.  Dors,  in  eodem  parliament  deservitur. 
Cumque  etiam  Johannes  Finch  mil.  eodem  16 
die  Martii  anno  3  suprad.  debito  modo  elect. 
et  retomat.  fuit  nn.  civium  pro  civitar.  Cantuar. 
in  eodem  parliament,  deservitur.  Cumque  pea. 
16  die  Manii  anno  3  suprad.  pre&L  J.  F^<^ 
apud  Westm.  pred.  debito  modo  electos  « 
constitut.  fuit  Prolooitor.  per  common.  lu 
eodem  parliament.  Et  sic  Prolocutor  J)n> 
commun.  continuavit  usque  dissolutioo.  «jt^ 
dem  parliament.  Quod  prefat.  J.  E.  machin«« 


•nnesed  to  any  the  most  justiiablc  action. 
If  a  man  eat  no  flesh,  he  may  be  accused 
for  the  depraved  intention  of  bringing  in  the 
Pythagorean  religion,  and  subverting  the  Chris- 
tian :  if  a  roan  drink  water,  he  may  be  accused 
of  the  depraved  intention  of  subrertmg  the  king's 
governmeot,  by  destroying  his  revenue  both  of 
excise  and  custom^ 

Ne  man  can  make  a  doubt,  but  whatsoever  is 
once  eaacted  is  lawiul ;  but  nothing  can  cpme 
into  an  act  of  parliament,  but  it  must  be  first 
offered  or  propounded  by  somebody,  so  that  if 
the  act  can  wrong  nobody,  no  more  can  the  ftrst 
propounding  ;  the  members  must  be  as  free  as 
the  houses.  An  act  of  parliament  cannot  dis« 
turb  the  state,  therefore  the  debate  that  tends  to 
it  cannot,  fur  it  must  be  propounded  and  de- 
bated before  it  can  be  enacted. 

In  the  reign  of  Henry  8,  when  there  were  so 
many  persoils  taken  by  act  of  parliament  out  of 
the  lords  house,  as  the  Abbots  and  Priors,  and 
all  the  religious  houses  and  lands  taken  away  ; 
at  had  been  a  strange  information  against  any 
member  of  parliament  then,  for  propounding 
•0  great  an  alteration  in  church  and  state. 

Sesides,  religion  itself  began  then  to  be  alter- 
ed, and  was  perfected  in  the  beginning  of  queen 
Edward  the  6th's  reign,  and  returned  again  to 
Popery  in  the  beginning  of  queen  Mary's ;  and 
the  Protestant  reSgion  restored  again  in  the  be- 
ginning of  queen  El\pibeth's. 

Should  a  member  of  parliament,  in  any  of 
these  times,  have  been  justly  infonned  against 
in  the  King's-Bench  for  propounding  or  debating 
any  of  these  alterations;  so  that  their  lordships 
perceive  the  reasons  and  inducements  the  house 
of  commons  had  to  pass  these  votes  now  pre- 
sented to  their  lordships  ? 

Afterwards  these  Votes  were  read,  viz. 

Resolved,  &c.  **  1.  I'hat  the  act  of  parlia- 
ment 4  Hen.  8,  commonly  intitled,  An  Act 
concerning  Richard  Strode,  is  a  general  law, 
extending  to  indemnify  all  and  every  the  mem- 
bers of  both  houses  of  parliament,  in  all  parlia- 
m'ents,  for  and  toucliing  any  bills, speaking,  rea- 
soning, or  declaring  of  any  matter  or  matters  in 
and  concerning  the  parliament,  to  be  com- 
muned and  treated  of;  and  is  a  declaratory 
law  of  the  antieiit  and  necessary  rights  and  pri- 
▼ilefpes  of  parliament.     2.  That  the  Jud^ent 

S'ven  5  Car.  against  sir  John  Elliot,  Denzil 
oUis,  and  Benjamin  Valentine,  esquires,  in 
the  Kingi's'bench,  was  an  illegal  Judgment,  and 
against  the  freedom  and  privilege  of  parliament." 

To  both  which  Votes  the  lords  agree  with 
tlie  house  ofcomaoBB. 

Upon  consideration  had  this  day  of  a  Judg- 
ment given  in  the  court  of  KiugVBench  in  Mi- 
chaelmas term,  in  the  5  Charles  1,  against  sir 
John  Elliot,  knL  Denzil  Hollis,'  and  Benjamin 
Valentine,  esquires,  which  Judgment  is  found 
to  be  erroneous:  It  ia  ordered  by  the  lords  spi- 
mual  and  temponU  in  parliament  asf^enibled. 
That  the  said  Denzil  Hollis,  esq.  (now  lord  Hol- 
las, baron  of  Ifeild)  be  desired  to  cause  tlie  Roll 
«f  the  Court  of  KingVBepcb,  whereip  the  said 


et   iotenflens   omnibus  viis  et  modis  qttil>^ 
potent  discord,  malevolenc*  vavtmvtt^oo^  ^ 
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sedfttooes  cam  int.  pred.  dom.  regem  et  magnat. 
prslatos,  proceres  et  justic.  suos  hujus  regni 
quam  iot.  pred.  magdat.  prslat.  proceres  et 
justiciar,  dieti  dom.  regis  et  reliquos  suhdit. 
suos  seminare  et  excitare  et  regimen  et  guber- 
natioD.  hujus  regni  Angl.  tarn  in  pred.  dom. 
regequara  in  consiliar.  et  ministris  suis  cujus- 
cimque  generis  totalit.  deprivare  et  eiiervaje  et 
tumult,  et  confusion,  in  omnibus  statibus  et 
partibus  hujus  regni  Angl.  introducere  et  ad 
intention,  quod  veri  et  ligei  subdit.  dicti  do- 
niiai  regis  cordialem  suum  amorem  ab  ipso 
re«e  retraherent  in  et  duran.  parliament,  pred. 
yrilicet  S3  die  Febr.  anno  4  suprad.  apud 
Westm.  pred.  in  dorao  pomraun.  pr.rliameDC. 
ibidem  et  sedente  eadem  domo  miiitib.  civib. 
et  botgens.  ad  tunc  et  ibidem  assemblat.  et  in 
eor.  present ia  et  audita  falso  et  malitiose  et 
seditiose  hec  falsa  Acta  malitiosa  et  scandalosa 
verba  Anglicana  alta  voce  dixit  et  propalavft, 
Tideiibet,  *  The  King's  Privy  Council,  ail  his 

*  judges  and  his  counsel  learned,  have  con- 
'  «pired  together  to  trample  under  tbeir  feet 

*  the  liberty  of  the  subjects  of  this  realm,  and 
Mlie  privileges  of  this  bouse.'  (Privileg.  pred. 
domus  comman.  parliament,  innuendo)  cuui- 
que  poCeatas  summonend.  parliament,  ejusdein- 
que  continuand.  adjornaod.  prorogand.  et  dis- 
so! vend.  dom.  regi  spectat  et  de  jure  pertinet 
ad  libitum  et  beneplacitum  suum.  cumque 
dictos  dom.  rex  pro  divers,  urgent,  causis 
ipsura  ad  hoc  spccialit.  moven.  secundo  die 
Martii  anno  4  suprad.  parliament,  pred.  adjor- 
oari  ordinaWt  eodero  secundo  die  Martii  usque 
10  diem  eiusdem  mensis  Martii  adtiinc  prox. 
futur.  £t  dictus  dom.  rex  pred.  secundo  die 
Martii  anno  4  suprad.  apud  VVestm.  pred. 
man^avit  prefat.  Johann.  Finch  adiuoc  Prolo- 
cutori  pred.^uodipse  eodem  secundo  die  Martii 
miiitihus  civibus  et  burgens.  in  domo  commuu. 
parliament,  ad  tunc  et  ibidem  assemblat.  bene- 
placitum dicti  dom.  regis  significaret  et  notum 
faceret  quod  immediate  post  signification,  ill. 
tic  fact.  pred.  domus  coramun.  per  ipsos  mil. 
aves  et  burgens.  adjomaretur  usque  10  diem 
Martii  adtunc  prox.  futur.  £t  superinde  prefat. 
Johannes  Fioch  eodem  secundo  die  Martii 
apud  Westm.  pred.  miiitib.  civib.  et  burgens. 
in  dicta  domo  commun.  parliament,  adtunc  et 
ibidem  assemblat  seden.  eadem  domo  publice 
«ignKcavit  et  notum  fecit  pred.  beneplacitum 
dicti  dom.  re^ts  quod  pred.  domus  immediate 
post  signification,  ill.  met.  usque  ad  pred.  10 
diem  Martii  per  seipsos  adjornaretur  et  quod 
pred.  Johannes  Elliot  B.  Valentine  et  Denzil 
iiollis  tempore  signification,  pred.  per  pred. 
Prolocutor,  in  forma  pred.  fact,  presentes  fuer. 
ID  domo  commun.  pred.  et  adtunc  et  ibidem 
audivenint  eandem  signification,  et  ill.  bene 
intellexer.  pred.  tamen  J.  £.  B.  V.  et  D.  H. 
eodem  secundo  die  Martii  anno  quarto  suprad. 
apod  West.  pred.  malitiose  aereaver.  et  inter 
eos  con^irmrer.  ad  disturband.  milites  cives  et 
burgens.  de  pred.  domo  commun.  parliament, 
io  ^em  domo  apgd  Westm.  pred.  adtunc  et 
ibidem  assemblat.  ne  illi  secundum  beheplaci- 
lum  dif:ti  dom.  regis  eis  ut  prefertur  significat. 
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seipsos  adjornarentur.  Etpred.  J.  £.  secundum 
ngream'ent.  et  conspiration,  pred.  nd  malitiosa 
proppsita  et  intention,  pred.  postea  scilicet 
eodem  secundo  die  Martii  antio  4  suprad.  apud 
We»im.  pred.  iu  eadem  dom.  common,  parlia- 
ment, in  presentiaet  auditu  pred.  milit.  civium 
ct  burgeiis.  adtunc  et  ibidem  assemblat.  alta 
voce  falso  maliiioseet  seditiose  dixit  et  propalavit 
hec  falsa  ficta  scandqlosa  malitiosa  et  ^editiosa 
A  nglicana  verba  sequen.  *  The  miserable  condi^ 
'  tion  we  are  in,  both  in  matters  of  religion  and 
'  policy,  makes  me  look  with  a  tender  eye  both 
'  to  the  person  of  the  king  and  the  subject: 

<  you  know  how'  Arminianism  doth  undermine 
'  us,  and  how  popery  comes  upon   us  so  open- 

*  faced  as  it  gives  a  terror  to  the.  law;  that 
'  particularly    concerning    the    plantation    of 

*  Jesuits  amongst  us,  and  other  things  incident  ' 
'  thereto,  do  manifestly  shew  it.     And  not  only 

'  these  men  who  are  actors  themselves,  I  mean 

*  the  Jesuits,  but  those  that  are  their  great  inas- 

*  ters  and  fautors,  they  have  the  power  of  the 
'  law,  and  dare  check  magistrates  in  tlie  exe- 
'  cution  of  their  duties ;  from  them  it  conies  that 
'  we  suffer,  their  guilt,  and  the  fear  of  punishment 
'  that  may  befall  them,brings  us  upon  those  rocks. 

*  Thete  are  among  them  some  prelates  of  the 

*  church,  the  great  bishop  of  Wincliester  and  his 
'fellows;  it  is  apparent  what  they  have  done  to 
'  cast  an  aspersion  upon  the  honour,  piety  and 
'  goodness  of  the  king.    These  are  not  all:  but  it 

*  is  extended  to  some  others,  who,  1  fear,  inguik 

*  and  conscience  of  their  own  ill  deserts,  do 
'join  their  power  wiili  that  bishop,  and  tha 
'  rest,  to  draw  his  majesty  into  a  jealousy  of 

*  the  parliament ;  amongst  them  I  sliall  not 
'  fear  to   name  the  great  Lord  Treasurer,  ia 

*  whose  person  is,  I  fear,  contracted  all  that 
'  which  we  sufl'er.  If  we  look  into  religion  and 
'  policy,  I  find  him  building  upon  the  ground 
'  laid  by  the  duke  of  Bucks,  his  great  master ; 
'  firom  him,  I  fear,  came  those  ill  counsels 
'  which  contracted  that  unhappy  conclusion  of 
'  the  last  session  of  parliameht.  And  whoso- 
^  ever  shall  go  about  to  break  parliaments,  par- 
'  liaments  will  break  him  !  I  ni\d  that  not  only 
'  in  the  affections  of  his  heart,  but  also  it  rela- 

*  tion  tor  him,  he  is  the  head  of  the  Papists. 

*  They  and  their  priests  and  Jesuits  have  ail  re^ 

*  latiun  to  him,  and  I  doubt  not  to  fix  it  indu- 
'  bitably  upon  him  ;  and  so  far  from  the  great- 
^  ness  and  power  of  him  comes  the  danger  of 

*  our  religion.  For  policy  in  that  great  ques- 
'  tion  of  Tonnage  and  Poundage  ;  that  interest 

<  that  is  pretended  to  be  the  king's,  is  but  the 
'  interest  of  that  person  to  undermine  the  po- 

*  licy  of  this  government,' and  thereby  to  weaken 

*  the  kingdom.     It  was  the  counsel  of  Hospi- 

*  tales,  chancellor  to  Charles  the  Ninth,  kin^ 

*  of  France,  that  the  way  to  weaken  this  king- 
'  dom  was  to  impeach  the  trade  of  it,  and  so  to 
'  lay  our  walls  waste  and  open.     And  I  doubt 

*  not,  but  by  the  disquisition  of  a  few  dajrs 
^  to  prove  that  his  labours  are  to  undermine 
'  us;  That  he  invites  strangers  jo  come  in  to 

*  drive  our  trade,  or  at  least  our  merchants  to 

'  trade  in  strange  bottoms,  which  is  as  danger-  . 
y 
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*  out ;  Mid  this  is  th«t  which  imprints  this  faa^ 

<  iu  hi?  person,  and  makes  him  to  misinterpret 
'  our  proceedings  to  liis  majesty.  No«r  there- 
'  fore  it  will  le  fit  fur  true  Englishmen  to  per- 

*  form  their  duties^  and  to  hUuvt  their  desire  of 
'  the  safety  both  of  the  king  and  kingdomi  and 
'  to  resolve  to  defend  the  sincerity  of  our  reli- 
'  gion,  aud  to  declare  our  resolutions  &Iso  for 

*  the  defence  of  the  right  of  the  subject,  where- 

<  by  we  may  declare  ourselves  to  be  freemen, 

<  and  so  the  more  Wealthy  and  able  to  supply 

*  his  majcHty  upon  all  occasions.     And  that 

*  we  should  declare  all  that  we  hare  suffered 
'  to  be  the  effiect  of  new  counsels,  to  the  ruin 

*  of  the  government  of  this  state,  and  to  make 
'  a  protestation  against  all  those  men,  whether 

*  greater  or  subordinate,  that  they  shall  all  be 
'  declared  as  capital  enemies  to  the  king  and 
'  kingdoo),  that  will  persuade  the  king  to  take 
'  Tunange-and  Poundage  without  grant  of  par- 
^  liamcnt.  And  that  if  any  merchants  shall 
^  willinuly  pay  tho&e  duties  without  consent  of 

*  parliament,  they  shall  be  declared  as  acces- 
'  saries  to  the  rest/  Quodque  pred.  D.  U.  se- 
cundum agretunent.  et  cons|)iration.  inde  inter 
ipsum  et  prefat.  J.  £■  &  t).  V.  ut  piefertur  pre- 
habit,  postea  sciUcct  codem  sccundo  die  Martii 
aono  4  suprad.  apud  VVe>tm.  pred.  in  eadem 
domo  commun.  parliament,  militib.  civib.  ct 
buigens.  adtuncet  ibidem  a ssemblat.  et  in  cor. 
presentia  et  auditu  ^Ita  voce  falso  malitiose  et 
feditiose  dixit  et  propalavit  hec  fiEdsa  ficta  ma- 
litiosa  pemiciosa  et  sedttiosii  verba  Anglican, 
aequen.  videlicet,    *  Whosoever  sliall  counsel 

*  the  taking  up  of  Tonnage  and  Poundage  witli- 

<  out  au  act  of  parliament,  let  him  be  account- 
'  ed  a  capital  enemy  to  the  king  and  kingdom ; 

*  and  what  merchant  soever  shall  pay  Tonnage 

<  and  Poundage,  without  an  act  of  parliament, 

*  let  him  be  accounted  a  betrayer  of  the  liber- 

<  ties  of  the  subject,  and  a  capital  enemy  to 

*  the  king  and  kingdom.'  Quodque  prefat.  B. 
V.  &  D.  II.  secundum  agreament.  ct  conspi- 
ration, pred.  inde  inter  eos  et  prefat.  J.  E.  pre* 
habit,  ad  intention,  et  proposit.  pred.  et  ad  in- 

,  tention.  quod,  prefat.  J.  £.  &i  D.  H.  pred. 

falsa   malitiosa  scandalosa  et  s^viitiosa  verba 

pred.  in  forma  pred.  et  ad  intention,  ec  propo- 

sita  pred.  per  cos  pred.  secundo  die  Martii 

anno  4  suprad.  diet,  et  propalat.  ut  prefertur 

dicerent  et  propalarent  eodem  secundo  die 
•Martii  post  signification,  pred.  pred.  benepla- 

citi  dicti   dom.  regis  pro  adjornament.   diet. 

domus   commun.    parliament,    ut    prefertur. 

fiend,  per  prefat.  Prolocatorem  fact,  et  ante 

dictionem   et  Propalationem   aliquor.  verbur. 

pred.  prefat.  J.  £.  Sc  D.  II.  eodem  secundo  die 

Martii  ut  prefertur  diet,  et  propalat.  prefaf. 

Johanne  Finch  Prolocutor,  pred.  adtunc.  et 

ibidem  in  quadam  cathedra  Anglice  vocat.  *  the 

*SpeajLer*s  Chair*  indonio  pred.  existen.  et  ex- 
tra pred.  secundum  niandat<  dicti  dom.  regi« 

ei  in  hac  parte  prius  dat.  ire  conan.  in  et  super 

prefat.  Johannem  Finch  adtunc  et  ibidem  in 

pace  Dei  et^dict.   dom.  regis  axbten.   vi  et 

urmis  et  manu  forti  et  illicite  insuU.  fecer.  et 

4^imdem  J,  Fmcb  mol^tnictaver,  e(  Qundem  J. 


F.  in  cathedra  pred.  contra  volnntat.  suam 
manu  furti  et  illicite  detiauer.  Quodque  postea 
eodem  secundo  die  Martii  et  ante  diction.  pr>- 
palatioo.  aliquor.  verbor.  pred.  per  pred.  J.  £. 
et  D.  U.  diet,  et  propalat.  secundo  die  iUartii 
anno  4.  suprad.  prefat.  J.  F.  Fro^cutor.  pred. 
apud  WVstiu.  pred.  in  d')mo  pred.  extra  caths- 
dram  pred.  adtunc  existen.  in  et  super  prefat. 
J.  F.  adtunc  et  ibidtm  in  pace  Dei  et  diet,  do- 
mini  regis  insult,  fecer.  et  prefat.  J.  Finch  ma- 
letractaver.  et  violent,  manu  forti  et  illicite 
contra  voluntat.  suam*  iu  cathedram  pred* 
traxer.  truscr.  et  impuler.  per  quod  magn. 
tumult,  et  periculosa  commotio  «t  confusio  in 
dom.  commun.  pred.  et  maximi  terror,  pred. 
militib.  civib.  et  burgens.  adtunc  et  ibidem 
assemhlat.  adtunc  et  ibidem  mot.  et  etcitat. 
flier,  contra  ligeanc.  suar.  debit,  in  mai^n.  coo- 
tempt,  et  manifest.  cxheredatipQem  dicti  do- 
inini  reieis  et  defection,  persone  regiminis  et 
prerogative  sue  regie  et  in  Wgum  et  status  hu- 
jus  regni  Angl.  subversion,  et  in  mago.  scandal. 
et  ignominiafti  consiliar,  de  private  concilio 
dicti  dom.  regis  et  al.  magnet,  prelator.  tt 
procer.  hujus  regni  Angl.  et  justiciar,  etjustic. 
dicti  dom.  regis  ac  in  disturbation.  et  icrrorsm 
communitat.  in  parliament,  pred.  sic  ut  pre- 
mittiiur  assemhlat.  uecnon  ad  pessifnum  et  per- 
niciosissimum  exemplum  x>mn.  al.  in  hujusmodi 
casu  delinqueo.  et  oontrs  pacem  ejusdem  dom. 
res^i*  coron.  et  dignitat.  suas  oecnon  cootra 
fiirmam  statut.  £(c.  Unde  idem  attorn.  &c. 
per  quod  precept  fuit  vie.  quod  nonf  omitt. 
£(c.  Quin  venire  fac.  eos  ad  respond.  &e. 

The  Defendants  plead  severally  for  themselves, 
that  they  were  Parliament-men,  and  that 
the  offence  was  committed  in  parliamept, 
and  ought  there  to  be  heard  and  determin- 
ed, and  not  in  the  King's-Bench. 

£t  modo  scilicet  die  Martis  pros,  post  octab. 
Saocti  Martini  isto  eodem  termino  coram  dom« 
rege  apud  West.  veu.  pred.  J.  £.  toil.  B.  V. 
&  D.  11.  in  propr.  person,  suis  et  pred.  J.  £• 
habit,  audit,  inforwatioo.  pred.  idem  J.  quoad 
sup  posit,  transgr.  o^eos.  et  contempt,  pred.  in 
infbrmatione  pred.  mentiooat.  in  diceod.  et 
propalaud.  pred.  Anglicana  varba  in  ioforma- 
tione  pred.  superius  recitat.  Ac  eidem  J.  p<?t 
informationem  pred.  in  forma  pred.  imposit. 
die.  quod  ipse  non  intend,  quod  dom.  res 
nunc  de  aut  pro  supposit.  transgr.  offeni.  ei 
contempt,  ill.  eidem' J.  sic  imposit.  in  cur.  dicii 
dom.  regis  nuix  hie  reaponderi  velit  aut  debeat 
quia  die.  quod  pred.  suppoait.  offeas.  traasgr. 
et  contempt,  in  dicend.  et  propaland.  pred. 
Anglicana  verba  in  informatioiie  pred.  flsen* 
tioaat.  et  eidem  J.  in  forma  pred.  imposit  in 
parliament,  et  aon  in  cur.  dom.  regis  naoc 
nic  audiii  et  terminari  debeat,  &c.  £t  ulterio9 
idem  Jobaones  die.  quod  ipse  pred.  1(^  ^^ 
Martii  anno  3  suprad.  in  io^rm^tioae  pif<|' 
mentionat.  d^bito  inodi>  elect,  et  retorn.  fui( 
uo.  mil.  pro  pred.  com.  Comub.  ia  parliaoMnt. 
pred,  deservitur.  prout  in  informattone  pK<k 
superius  mentionat  Quodque  idem.  J.  t«inporf 
supposit.  oSkou  ^^mugr,  et  «OQtc«ipt.  pred.  ^ 
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(ticvnd.  et  prapaland.  An|;l!cana  verba  pred. 
eidtm  J.  io  forma  pred.  hnposit.  ac  duran.  toto 

I    tevpore  parliament,  pred^  opud  Weatm.  pred. 

i    fair  e(  remansit  un.   mil.  pro  com.  Comub. 

!  pred.  pro  eodem  parliament.  £t  hoc  parat.  est 
reriticare  undo  ex  quo  in  iuformatioue  pred. 
evidenter  apparet  et  plene  liquet  quod  supposii. 
offens.  transgr.  et  contempt,  pred.  in  dicend.  <t 
propaland.  Anglicnna  «erba  pred.  eidem  J. 
JD  forma  pred.  imppsit.  et  per  information,  pred. 
suppo^it.  commiss.  fore  commiss.  fuit  in  pred. 
domo  comiDHn.  parliament,  pred.  in  parlia- 
ment, pred.  idem  J.  pet.  judic.  si  pred.  dom. 
rex  nunc  hie  de  ofFens.  transgr.  et  contempt, 
pred.  quoad  Anglicana  verba  pred.  per  ipsum 
Jf.  in  parliament,  pred.  in  forma  pred.  dici  et 
propalari  soppoait.  in  cur.  dicti  dom.  regis  nunc 
Lie  responderi  velit  aut  debeat.  £t  quoad  tot. 
re»d.  snpposit.  oflfens.  tiian:gr.  et  contempt,  in 
informal ione  pred.  mentionat.  eidcm  J.  in  for- 
ma pred.  impoirit.  eidem  J.  die  quod  ipse  non 
iotendit  quod  dictus  dom.  rex  nunc  de  aut  pro 
pred.  resid.  offens.  transgr.  et  contempt,  pred. 
in  eadem  informatione  mentionat.  eidem  J.  su- 
perius  in  forma  pred.  imposit.  in  cur.  dicti  dom. 
regis  nuDc  hie  responderi  velic  aut  debeat  quia 
die  quod  resid., pred.  supposit.  oifens.  transgr. 
et  contempt,  in  informatione  pred.  ^apenus 
spec,  eidem  Johanni  per  information,  pred.  in 
furma  pred.  imposit.  in  parliament,  et  non  in 
cur.  dom.  regis  nunc  hie  audiri  et  terminuri  de- 
bent.  £t  idem  J.  ulterius  die.  quod  ipse  pred. 
16  die  Mariii  anuo  3  suprad.  m  informatione 
pred.  mentiouat.  debitomodo  elect,  et  retomat. 
itiit  un.  mil.  pro  pred.  com.  Comub.  in  pred. 
parliament,  deservitur,  prout  per  information, 
pred.  superius  mentionat.  Quodque  idem  J. 
tempore  resid.  supposit.  ofTens.  transgr.  et  con- 
tempt, pred.  ei  m  forma  pred.  imposit.  Ac 
duran.  toto  tempore  parliament.'  pred.  apnd 
Westm.  pred.  fuit  et  remansit  un.mil.  pfo  pred. 
com.  Cornub.  in  parHament.  pred.  £t  hoc 
parat.  est  verificare.  Unde  et  ex  quo  in  infor- 
matione pred.  evident,  apparet  et  plene  liquet 
qnod  pred.  resid.  pred.  supposit.  transgr.  offens. 
et  contempt,  pred.  in  inrormatione  pred.  men- 
tionat. eidem  J.  in  forma  pred.  imposit.  per  ean- 
dem  information,  supposit.  fore  commiss.  fait 
commiss.  in  pred.  domo  commun.  parliament, 
pred.  in  parliament,  pred.  idem  Jr  pet.  judic.  si 
dictus  dom.  rex  nunc  de  resid.  pred.  sopposit. 
oflTens.  transgr.  et  contempt,  in  informatione 
pred.  mentionat.  eidem  J.  in  forma  pred.  im- 
posit. in  parliament,  pred.  in  forma  pred.  fieri 
sopposit.  m  cur.  dom.  regis  nunc  hie  responderi 
velit  aut  dewiest,  &c. 

Et  pred.  Benjamin.  Valentine  habit,  audit, 
information,  prod,  idem  B.  die.  quod  ipse  non  in- 
tendit  quod  dictus  dom.  rex  nunc  de  aut  pro  sap- 
posit,  offens.  et  contempt,  pred.  in  informatione 
pred.  mentionat.  eidem  B.  per  eandem  informa- 
tion, imposit.  in  cur.  dicti  dom.  regis  nunc  hie  re- 
sponderi velit  aut  debeat.  Quia  die.  quod  pred. 
soppo&ic.  oifens.  transgr.  et  contempt,  in  inform- 
atione. pred.  mentionat.  eidem  fi.  per  eandem 
informauonem  in  foniia  pred.  imposit.  in  par- 
liament, et  non  in  cor.  domini  regis  nunc  hie 


aodiri  et  terminari  debent.  £t  idem-  B.  ulte- 
rius dicit  qnod  ipse  pred  .•Id  die  Mrtrtii  anno 
3  suprad.  in  "infonnatione  pred.  mentionat. 
debrto  modo  elect,  et  retorn*.  fuit  un.  burgens. 
pro  predicto  burgo  de  St.  Germuns  in  pred. 
com,  Cornub.  in  pred.  parliament,  deservitur, 
prout  per  information,  pred.  suptrius  men- 
tionat. Quodq;  idem  B.  tempore  supposit.  of- 
fens.  iransgr.  et  contempt,  pred.  ei  in  forma  pred. 
imposit.  Ac  duran.  toto  tempore  parfiameut. 
pred.  apud  Westm.  pred.  fuit  et  remansit.  un. 
burgens.  pro  pred.  burgo.  de  Sr.  Germans  in 
eodem  parliament.  £t  hoe  parat.  est  verifi- 
care. Unde  et  ex  quo  in  informatione  pred. 
evident,  apparet  et  bene  liquet  quod  supposit. 
offens.  transgr.  et  contempt,  pred.  in  informa- 
tione pred.  mentionat.  eidem  B.  in  forma  pred. 
imposit.  per  information,  pred.  supposit.  fore 
commiss.  fuit  commiss.  in  pred.  datno  commun. 
parliament i  pred.  Idem  B.  pet.  judic.  si  dictus 
domhms  rex  nunc  de  ofTens.  transgr.  et  con- 
tempt, pred.  sic  sibi  imposit  .per  ipsum  B.  in 
parhament.  predict,  fieri  supposit.  in  cur.  dicti 
dom.  regis  none  hie  responderi  velit  aut  de- 
beat,  &c. 

Et  pred.  Denzil  HoUis  habit,  audit,  mforma- 
tion.  idem  D.  quoad  supposit.  transgr.  offens. 
et  contempt,  pred.  in  inlormationc  pred.  men- 
tionat. in  dicend.  et  propaland.  pred.  Anglicana 
^verba  in  informatione  pred.  superius  recitaC. 
Ac  eidem  D.  per  information,  pred.  in  forma 
pred.  imposit  die.  quod  ipse  non  intendit  quod 
dominus  rex  nunc  de  nut  pro  supposit.  transgr. 
offens.  et  contempt,  ill.  eiuem.  D.  src  imposit. 
in  cur.  dicti  domini  regis  nunc  hie  responderi 
velit  auc  debeat.  Quia  die.  quod  pred.  sup- 
posit. offens.  trans,  et  coutempt,  in  dicend.  et 
propdSand.  pred.  Anglicana  verba  in  informa- 
tione pred.  mentionat.  eidem  D.  in  forma  pred. 
imposit.'  in  parliftnient.  et  non  in  cur.  dom. 
regis  tmnc  hie  audiri  et  terminari  debeant,  &c. 
£t  ulterius  idem  D.  die.  ^uod  ipse  pred.  16  die 
Martii  anno  3  suprad.  in  informatione  pred, 
mentionat.  debito  modo'elect.  et  retornat.  fuit 
un.  bnrgens.  pro  pred.  hurgo  de  Dorchester  in 
pred.  com.  Dors,  in  parliament. pred.  des^rvitur, 
prout  in  informatione  pred.  superius  mentionat. 
Quodque  idem  D.  tempore  supposiL  offens. 
transgr.  et  contempt,  pred.  io  dicend.  et  pro- 
paland. Anglicana  verba  pred.  eidem  D.  in 
forma  pred.  imposit.  ac  duran.  toto  tempore 
parliament,  pred.  apud  Westm.  pred.  fuit  et 
remansit.  un.  burgens.  pro  pred.. burgo  de  Dot- 
chester  in  eodem  parhament.  "Et  hec  parat. 
est  verificare.  Unde  ^t  ex  quo  in  informatione 
pred.  evident,  apparet  et  plene  liquet  quod  sop- 
posit. offens.  transgr.  et  contempt,  pred.  in  ai- 
cend.  et  propaland.  Anglicana  veri^  pred. 
eidem  D.  in  forma  pred.  imposit.  per  informa-* 
tionem  pred.  supposit.  fore  commiss.  fuit  com- 
miss. in  domo  pred.  commun.  parhament.  pred. 
parliament,  pred.  idem  D.  pet.  judig.  si  dicti]^ 
dom.  rex  nunc  de  offens.  transgr.  et  contempt, 
pred.  quoad  Anglicma  verba  pred.  per  ipsum 
D.  in  parliament  pred.  in  forma  pred.  'diei  et 
propalari  supposit.  in  cur.  dom.  r^is  none  hie 
responderi  velit  ftut  debeat.    £t  quoad  tot. 
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resid.  supposit.  oflPeus.  transgr.  et  contempt,  in 
informaiione  pred.  meutionac.  eidiem  D.  supe- 
rius  in  forma  pred.  imponit.  idem  D.  dicic  quod 
ipse  non  iniendit  quod  dicius  dom.  rex  nunc  de 
aut  pro  pred.  resid.  olTeiis.  transgr.  et  contempt, 
pred.  in  eadcm  infhrmntione  meutionat.  eidem 
D.  superius  in  foriiia  predict,  iiuposit.  in  cur. 
dicti  dom.  regis  nunc  hie  re»ponderi  velit  aut 
debeat.  Quia  die.  qood  pred.  resid.  suppo^it. 
offens.  transgr.  et  contempt,  in  informatione 
pred.  superius  specKicat.  eidem  D.  per  informa- 
tiun.  pred.  in  forma  pred.  im|K)nit.  in  parlia- 
ment, et  non  in  cur.  dom.  regis  nunc  hie  audiri 
et  lerniinari  debent.  Et  idem  D.  ulterius  die. 
quod  ipse*  pred.  16  die  Martii  anno  3  auprad. 
in  informaiione  pred.  mentiouat.  debito  modo 
elect,  ct  retornat.  fuit  un.  burgens.  pro  pred. 
burgo  de  Dorche^icr  in  pred.  com.  Dors,  in 
pred.  parliaij^ent.  deservitur,  prdut  per  inform- 
arloD.  pred.  superius  mentionatur.  Quodque 
idem  D.  tempore  resid.  supposit.  oflTens.  transgr. 
et  contempt,  pred.  ei  in  forma  pred.  imposit. 
Hc  duran.  toto  tempore  parliament,  pred.  apud 
Wcstm.  pred.  fuit  et  remansit  uu.  burgens.  pro 
pVed.  burgo  de  Dorcbe^ter  in  pred.  com.  Dors., 
in  pdiliament.  .pr.ed.  £t  hoc  parat.  est  verifi- 
care.  Unde  et  ex  quo  in  informatione  pred. 
evident,  apparet  ct  plene  liquet  quod  pred.  re- 
sid. suppusit.  oCfens.  transgr.  et  contempt,  pred. 
in  informatione  pred.  mentionat.  eidem  D.  in 
forma  pred.  imposit.  per  candem  informationem 
suppon.  fore  commiss.  in  pred.  domo  commun. 
parliament,  pred.  in  parliament,  pred.  idem  D. 
pet.  judic.  si  dictus  dom.  rex  nunc  de  resid.  pre- 
dict, sopposit.  offens.  transgr.  et  contempt,  in 
informatione  pred.  mentionat.  eidem  t).  in 
forma  pred.  imposit.  in  parliament,  pred.  in 
forma  pred.  fieri  supposit.  in  cur.  dum.  regis  hie 
re:>ponderi  velit  aut  dcbeat,  &c. 


The  Attopney-Genera!  demurs  to  the  Pleas 
severally. 

£t  prefat.  Robertas  Heath  mil.  qui  sequitur, 
&c.  quoad  pred.  placiium  pred.  J.  Elliot  pro 
eodcm  dom.  rege  die.  quod  placitum  ill.  prefat. 
J.  in  forma  pred.  superius  placitat.  mnteriaque 
in  placito  pred.  content,  minus  suthclen.  in 
lege  existunt  ad  precludend.  cur.  hie  a  jurisdic- 
tion, sua  audiend.  et  terminand.  offens.  transgr. 
€t  contempt,  in  informatione  pred.  mentionat. 
eidem  J.  per  en n Jem  informationem  in  forma 
pred.  impoMt.  Unde  pro. defect u  sufBcien.  re- 
spon.  in  hnc  parte  pet.  judic.  Et  quod  prefat. 
J.  dicto  dom.  regi  ni  cur.  hie  respondeat  de  et 
in  premiss.  &c. 

Et  prefat.  R.  H.  mil.  qui  sequitur,  8:c.  quoad 
pred.  placitum  prefat.  B.  V.  pro  eodem  domino 
rege  die.  quod  placitum  ill.  prefat.  B.  in  fonna 
pned.  superius  placitat.  irateriaque  in  eodem 
content,  minus  sufHcien.  in  lege  exist,  ad  pre- 
cludend. cur.  hie  a  jurisdiction,  sua  audiend. 
et  terminand.  offens.  transgr.  et  contempt, 
pred.  in  informatione  pred.  mentionat.  eidem 
O.  per  eaudem  information,  in  fonna  pred.  im- 
posit. Unde  pro  defectu  sufficien.  respons.  in 
tiac  parte  pet.  judic.  et  quod  prefat.  B.  dicto 
dom.  regi  in  cur.  bic  respondeat  de  et  in  pre- 


miss. &c.    £t  simile  quo  ad  placitum  Denzil 
Holiis. 

The  Defendants  severally  join  in  Demurrer. 

'Et  pred.  J.  Elliot  mil.  ut  prius  die.  quod  pla- 
citum pred.  per  ipsum  J.  superius  in  forma 
pred.  placitat. .tnajteriaque  in  placito  pred.  con- 
tent, bon.  et  sufBcien.  in  lege  existuat  ad  pre- 
cludend. cur.  hie  a  jurisdiction,  sua  aadiend. 
et  terminand.  offens.  transgr.  et  contenipt. 
pred.  in  informatione  pred.  mentionat.  eidtin 
Johanni  per  eandem  informationem  in  forma 
pred.  imposit.  Quod  quidem  placitum  ma- 
teriamque  in  eodem  placito  content,  idem  J.  I 
E.  rail,  parat.  est  verificare.  Unde  ex  quo 
idem  att(;rn.  dicti  dom.  regis  pro  eodem  dom. 
rege  ad  placitum  ill.  non  respond,  nee  ill.  oii- 
qualit.  dcdic.  sed  verification,  ill.  admittere 
omnino  recusat  pet.  judic.  et  quod  ipse  idem  i 
J.  de  offens.  transgr.  et  contempt,  pred.  in  in- 
formatione pred.  mentionat.  eidem  J.  per  ean- 
dem informationem  in  forma  pred.  imposit.  per 
cur.  hie  dimittatur,  &c.  Et  sic  de  verbo  in 
verbum  pro  Valentine  et  Holiis  separatim.  , 

The  Attorney-General  prays  that  the  Defend-     j 
ants  may  answer. 

Et  quia  cur.  dom.  regis  hie  de  judic.  suo 
inde  reddend.  nondum  advisatur  dies  inde  dat. 
est  tam  prefat.  Roberto  Heath  md.  qui  se- 
quitur,  &c.  quam  pred.  J.  E.  B.  V.*&  D.  H. 
in  ^tatu  quo  nunc,  &c.  usque  octab.  Sancti 
Hillar.  coram  dom.  rege  ubicunoue,  &C.  de  ju- 
dicio  suo  inde  audiend.  eo  quod  cur.  nondum, 
&e.  Ad  quas  quidem  octab.  Sancti  Hillar. 
coram  dom.  rege  apud  Westra.  ven.  tam  pre- 
fat. R.  H.  qui  sequitur,  &c.  quam  pred.  J.  £. 
B.  V.'&  D.  H.  in  propr.  person,  suis.  Ei  pre- 
fat. R.  H.  qui  sequitur,  Ate.  pro  eodem  dom. 
rege  pet.  judic. 

Judgment  that  the  Pleas  to  the  Jurisdiction  of 
tlie  KingVBench  are  insufficient. 
Et  quod  pred.  J.  £.  B.  V.  D.  H.  dicto  don. 
regi  in  cur.  hie  respondeant  et  eor.  quthbet  re- 
spondeat de  et  in  premiss.  &c.  Super  quo  visif 
lectis  et  audit,  omnibus  et  singulis  premiss,  pro 
eo  quod  videtur  cur.  hie  quod  separal.  pladta 
pr«d.  per  prefat.  J.  £.  B.  V.  &  D.  H.  in  forma 
pred.  superius  placitaL  materiaque  in  sepaiml. 
pkeitis  pred.  content,  minus  sufficien.  in  lege 
existunt  ad  precludend. 

The  Defendants  ordered  to  ansW^r  over. 

Cur.  hie  a  jurisdictione  sua  audiend.  et  ter- 
minand. offens.  tranter,  et  coniempt.  pred.  in 
informatione  pred.  mentionat.  eisdem.  J.  E.  B. 
V.  &  D.  H.  per  eandem  information,  in  fount 
prod,  imposit.  dictum  est  eisdem  J.  E.  B.  V.  & 
b.  H.  quod  ipsi  iidem  J.  E.  B.  V.  &  D.  H. 
dicto  dom.  regi  in  cur.  hie  respondeant  &  eor. 
quilibet  respondeat  de  et  in  premisn.  in  infor- 
matione pred.  superius  content.  &c.  Et  super 
hoc  dies  dat.  est  per  cur.  eisdem  J.  £.  B.  V\  & 
D.  H.  coram  dom.  rege  ubicunque,  &c.  usque 
diem  Veneris  prox.  post  octab.  Pur.  beatc  Marie 
Virgin,  ad  information,  predict,  interioqueo^ 
et  tunc  ad  respond,  pcriculis  suis. 
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Jodgment  against  them  for  want  of  Pleas  in 
Chief. 

Ad  qaem  diem  coram  dom.  rege  aptid  Westm. 
Tea.  ram  prefat.  R.  II.  qui  sequitur,  tic.  quam 
prefai.  J.  E.  B.  V.  &  D.  II.  in  propr.  persouis 
iuli.  £c  prefat.  J.  £.  B.  V.  &  D.  11.  hcet  ipsi 
tepius  premouir.  ec  solempnit.  exact,  ad  re- 
spond, oihil  dicunt  in  barr.  »ive  exoneration,  io- 
romiBtiou.  pred.  per  quod  idem  dominus  rex 
remaiiet  yersus  eos  iudefense.  Ideo  cons,  est 
quod  pred.  J.  E.  B.  V.  &  D.  H.  capiantur  ad 
satisfuciend.  dom.  regi  de  finib.  suis  occasion e 
tr.insgr.  ct  contempt,  pred.  Ac  ouod  habeant 
imprisonament.  corpor.  suor.  ad  voluntat.  ipsi  us 
dom.  regis,  et  quod  anteqoam  deliberentur  qui- 
libec  eor.  inveniat.  suffic.  secur.  de  se  bene 
gerend.  erga  dictum  dominum  regem  et  cunc- 
turn  populum  soum.  Et  quod  pred.  J.  £.  com- 
mittatur  locumtenen.  Turris  domitii  regis  Lon- 
don, salvo  cttsiodiend.  quousque,  &c.  Quod, 
que  pred.  B.  V.  &  B.  H.  cominittantur  Mar. 
inaresc.  domini  regis  coram  ipso  rcge  salvo  cus- 
todiend.  quousqae,  &c. 

£t  finis  ejasdem  J.  £.  afferatur  per  cur.  oc- 
casione  predict,  ad  2,000/. 

£t  tinis  ejusdem  B.  V.  afferatur  per  cur.  oc- 
casione  pred.  ad  500/. 

Et  finis  ejusdem  D.  H.  afferatur  per  cur.  ad. 
1000  mercas. 

Afterwards  the  Attornev-General  comes  into 
Court,  and  acknowIed|;es  that  IloUis  has 
paid  his  Fine. 

Poftea  scilicet  die  Lune  prox.  post  octab. 
Piir.  beare  Marie  Virgin,  anno  regni  dom.  Ca« 
roll  nunc  regis  Angl.  &c.  13.  coram  dom.  rege 
apud  West.  ven.  Johannes  Banks  mil.  attorn, 
dom.  regis  nunc  general,  qui  pro  eodem  dom.. 
n^e  mudo  in  hac  parte  sequitur  et  pro  eodem 
dom.  rege  die.  et  cognovit  quod  pred.  D.  H. 
solvit  et  satisfecit  pred.  1,000  mercas  recept.  ad 
Scaccarii  dicti  dom.  regis  ad  usuni  dicti  dom. 
regis  in  plen.  satisfaction,  pred.  fiiiis  super  ip- 
sum  D.  pro  ofifens.  pred.  in  informatione  pred. 
superius  nominal,  per  cur.  hie  in  ipsbm  impo- 
sit.  prout  per  constat,  sub  manu  Edwardi  War- 
dour  mil.  clerici  pelUum  recept.  Scaccarii  dicti 
dom.  regis  hie  in  cur.  osteos.  plene  liquet.  Et 
pro  eodem  dom.  rege  idem  attoro.  dicti  dom. 
regis  general,  cognovit  dictum  dom.  regem  inde 
fore  saiisfactum.  Ideo  idem  D.  H.  de  eisdem 
1,000  mercis  eat  inde  quiet. 

At  another  time  afler,  the  Attorney  brings  into 
Court  the  kiug*9  Letters  Patents  under  his 
privy-seal,  whereby  the  king  remits  to  Va- 
lentine his  Fine,  and  all  the  rest  of  the  Judg- 
ment ;  and  prays  the  same  may  be  enroll^ 
and  allowed.  ' 

Postea  scilicet  die  Mercur.  prox.  post  quin- 
den.  Pasche  anno  regni  dicti  dom.  regis  nunc 
Angl.  &c.  16  coram  dom.  rege  apud  Westm. 
Yen.  Johannes  Banks  mil.  attorn,  dom.  regis 
nunc  general,  in  propr.  persona  sua.  Et  pro- 
tttlit  in  cur.  dicti  dom.  regis  -coram  dom.  rege 
tunc  ibidem  auoddam  breve  ipsius  dom.  regis 
de  privat.  sigillo  »ibi  et  al.  direct,  et  petiit  il- 


lud  irrotulari  et  allocari,  cujus  quidero  brevi» 
tenor  sequitur  in  base  verba  :  <  Charles,  by  the 
'  grace  of  God,    king  of  England,  Scotland^  " 
'  France,  and  Ireland,  Defender  of  the  Faith, 
'  &c.     To  the  lord  high-treasuicr  of  England, 

*  chancellor,   under-treasurer,    and    barons  of 

*  oiir  Exchequer!  and  all  other  otficers  and  mi- 

*  nisters  of  the  same  court  for  the  time  being, 
'  and  to  the  chief-justice,  and  the  rest  of  our 
'justices  of  our  court  of  King's-Bench,  and  to 
'  our  attorney-general,  and  all  other  officers 
'  and  ministers  of  the  same  court  for  the  time 

*  being,  greeting.      Whereas  in    Michaelmas 

*  term,  ui  the  tenth  year  of  our  rei^,  upon  an 
'  Information  in  our  name  exhibited  in  our 
'  court  of  KingVBench,  against  Benjamin  Va- 
'  leucine,  esq. ;  and  others,  for  divers  oficnccs, 
'  trespasses,  and  contempts  therein  mentioned, 
'  the  said  Bienjamin  Valentine,  by  Judgment  of 
'  the  same  court,  was  fined  to  us  in  the  sum  of 

*  500/.  and  to  be  committed  to  our  prison  'of 

*  our  Marshalsen  during  our  pleasure ;  and 
'  that  he  shall  find  sufficient  security  for  his 
<  good  behaviour  to  us  and  our  people,  as  by 

*  the  said  Information  and  Judgment  there- 

*  upon  remaining  upon  record  in  our  said  court 
'  of  KiueVBencb,  more  at  large  may  appear. 
'  And  whereas  the  said  6.  V.  hath  been  re- 

*  strained  of  his  liberty  since  the  last  parlia-* 

*  ment  for  not  satisf^in^  the  said  fine  so  impos- 
'  ed  on  him,  as  aforesaid.  Now  know  ye,  That 
'  we  of  our  special  grace  have  remised,  relea»- 
'  ed,  and  quit-claimed,  and  by  tliese  presents, 
'  for  us,  our  heirs  and  successors,  do  remise,  re- 

*  lease,  and  quit-claim  unto  the  said  B.  V.  the 
'  said  fine  or  sum  of  600/.  by  the  Judgment  of 
'  our  said  court  on  him  the  said  B.  V.  imposed 
'  as  aforesaid.     And  all  commitment,  imprison- 

*  ment,  and  other  matters  whatsoever  adjudged 

*  or  inflicted  upon  him  by  our  said  courts  for  or 
'  by  reason  of  the  trespasses,  oflences  or  con- 
'  tempts  aforesaid.  W  hecefore  we  do  by  these 
^  presents  will  and  require,  as  well  the  lord- 
'  treasurer,  chancellor,  under-treasurer,  and 
'  barons  of  our  Exchequer,  as  the  iustices  of 
'  our  court  of  KingVBench,  and  the  officers 

*  and  ministers  of  the  said  several  courts  re- 

*  spectively,  to  whom  it  shall  or  may  appertain, 
'  that  they,  and  every  of  them  respectively,  at 
^  all  times  hereafter  do  forbear,  ana  utterly  sur- 
'  cease  to  make  or  grant  forth  any  extents, 
'  seizures,  executions,  or  other  process  what- 
'  soever,  against  the  said  B.  V.  his  heirs,  exe- 

*  cutors  or  administrators,  or  his  or  their  lands, 
'  tenements,  hereditaments,  goods  or  chattels, 
'  for  or  concerning  the  lev)  ing  of  the  said  fine 

*  or  sum  of  500/.  or  any  part  thereof.  And 
'  that  they  take  order  as  well  for  his  full  and 
'  clear  discharge  thereof,  as  of  and  from  his 
'  commitment  and  imprisonment  as  aforesaid. 
'  And  tliese  presents,  or  the  enrolment  there- 
/  of,  shall  be  unto  them,  and  every  of  them  to 
'  whom  it  shall  or  may  appertain,  a  sufficient 
'  warrant  and  discharge  in  that  behalf.  And 
'  lastly,  we  wiU,  and  by  these  presents  autho-' 
'-rise  and  require  our  attorney-general  for  the 

*  time  being,  for  us,  and  in  our  behalf,  to  ac- 
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bnc  breve  oemspeet.  i«cord.  €t  proeem.  pred. 
u]teriu8  inde  assensu  dominor.  spiritual,  et 
temporal,  in  endem  pariiameix.  cxitles.  pro 
error.'  ill.  corrigeud.  qaod  <le  jure  et  secundum 
legem  et  cous.  regDi  nostri  Angl.  Tuerit  facicnd. 
T.  meipso  apud  Westm.  19  die  Febr.  anno 
regni  nostri  20.  .   Nokbury. 

The  Lord  Chief  Jostice  delivers  the  Record. 
Virtute  cujus  quidem  brevis  dictus  capital, 
justic.  record,  pred.  dora.  regi  in  present,  par- 
liament, propr.  raiinibus  protulit  secundum  exi- 
geac.  ejusdew  brevis  et  postea  scilt.  8  die  Mar- 
tii  anno  regni  dom.  regis  nunc  Carol!  tecundi 
30  coram  ipso  rcge  in  present!  parlianrenL  ren. 
pred'  D.  H.  modo  dom.  Hoilis  baro  de  Ifeild 
per  Samuel.  Astry  attorn,  suum  et  dicit  quo<l  in 
record,  et  process,  pred.  ac  etiaip  in  rcdditioiie 
judicii  pred.  manifest  est  crrat.  videlicet  in  luec 
verba  in  informatione  pred.  mentioiiat.  ibie 
dicti  eti  propalat.  in  domo  commun.  parlianieot. 
per  pred.  D.  H.  modo  dominum  UoUis  tone  ex- 
isten.  hurgens.  pro  burgo  de  Dorchester  in  tunc 
preseu.  parliament,  desfcrvien'  audiri  ct  termi- 
nari  in  domo  commun.  parliament,  debeaat  per 
legem  terre  et  non  in  car.  domini  regis  et  in 
hoc  quod  per  information,  in  dicto  record,  men- 
tion at.  idem  D.  11,  modo  dominus  Hoilis  one- 
ratur  cum  dictione  et  propalatione  quorundaoi 
verbor.  in  domo  commun.  parliament,  ac  etiaro 
cum  transgrs.  et  insult,  fact.  \i  et  afmis  super 
Johannem  Finch  Prolocutor,  ejusdem  tunc  do- 
mus  commun.  parliament.  Ad  que  idem  D.  H. 
modo  dominus  H.  quo  separal.  placita  placira- 
bat  tamen  aoicum  tantum  judic.  reddic.  est  de 
utroqoe  per  cur.  et  unicus  linis  ubi  diio  judicia 
reddi  et  duo  fines  imponi  deboisseot  quia  si 
forte  iransgr  et  insult,  audiri  et  rerminah  forte 
possit  aut  debeat  in  car.  dom.  regis  coram  ipso 
rege  tanieii  dictio  et  propalatio  verbor.  quorum- 
cunque  in  domo  commun.  parliament,  per  bor- 
^s.  in  ebdem  parliameirt.  dt ser?ien.  alibi  quara 
m  parliatueAC.  audiri  sea  tenninari  non  debeat, 
&c. 

Et  Gfflfridus  Palmer  mil.  et  bar.  ateom.  do- 
mini regis  nunc  general,  qui  per  eodem  dom. 
negc  in  hac  parte  sequitm"  presen.  in  propr.  per- 
sona sua  pro  eodem  xlotti.  rege  dicti  quod  nee 
in  record,  et  process,  pred.  nee  in  redditxooe 
judicii  pred.  in  ullo  est  errat.  et  pet.  &c. 

A  Message  was  sent  to  the  House  of  Com- 
mons by  sir  William  Child  and  sir  Justinian 
Lenin,  to  acquaint  them,  that  the  Lords  do 
agree  to  those  Votes  which  were  delivered  at  the 
Conference  yesterday. 

Die  Mercorii,  15  April,  1^8. 

'*  Wbcreas  counsel  bare  been  this  day  heard 
jit  the  bar,  as  well  to  argue  the  Errors  assigned 
by  the  lord  Hoilis,  haron  of  Iff  ild,  upon  a  Writ 
of  Error  de|)ending  in  this  hoase,  brought  against 
a  Judgment  given  in  the  court  of  Krng's-Bcnch 
in  5  Car.  1,  against  the  said  lord  HoUis,  by  the 
name  of  Denzil  Hdlis,  esq.  and  others;  as  also 
to  maintain  and  defend  the  said  Judoment  on 
his  majesty *s  behalf :   Upon  due  considerauon 


'  knowledge  satisfaction  apon  record  of  and  for 

*  the  said  fine  of  500/.  on  the  said  B.  V.  by 
'Judgment  of  our  said  coort  So  imposed  as 
'  aforesaid.    Where|^y  he  may  be  fully  and  ab- 

<  solutely  acquitted  and  discharged  thereof 
'  against  us,  our  heirs  and  successors ;   und 

*  these  preseats,  or  the  enrolment  thereof,  shall 
'  be  unto  our   said   attorney-general  for  the 

<  time  beinc,  a  good  and  sufiicicnt  warrant  in 

*  that  behalf.     Given  under  our  pr ivy-pea j  at 

*  our  palace  of  Westminster,  the  7th  d.»y  of 

*  March,  in  the  fifteenth  year  of  our  reign  J 

Judgment  of  the  Court  at  tlie  Attorney's  prayer^ 
that  Valentine  be  discharged. 

Et  super  hoc  idem  J.  B.  miles  attorn,  dicti 
dom.  regis  general,  pro  eodem  dom.  re^e  vir- 
tute brevis  de  privat.  sigillo  predict,  dicit  et 
cognovit  ipsum  dominum  rei^eni  fore  plenar. 
satisfact.  de  pred.  fin.  500/.  super  ipsum  B.  V. 
pro  ofien^.  predict,  in  informatione  predict, 
mentionat.  per  cur.  hie  ut  prWertur  imposit.  et 
pet.  quod  pred.  B.  V.  virtute  brevis  pred.  de 
imprisonameo^.  suo  ads.  ipsius  dom.  regis  et  de 
Judic.  pred.  exoneretar  et  dimittatur  super*  quo 
vis.  et  per  cur.  hie  intellect,  omnibus  et  singu- 
lis premiss,  cons,  est  per  car.  quod  pred.  B.  V. 
pro  ofFens.  pred.  in  informatione  pred.  supcrius 
mentionat.  per  cur.  hie  ut  prefertur  imposit.  sit 
inde  quiet,  et  eat  inde  sine  die,  et  quod  ipse 
idem  B.  V.  de  imprisonament.  suo  ad  sect, 
dom.  regis  et  de  jndic.  pred.  versus  ipsom  B. 
in  forma  pred.  reddit  eioneretur  et  dimittatur, 
&c. 

D.  Hoilis,  now  Lord  Hoilis,  brings  a  Writ  of 
Error  upon  the  said  Judgment,  returnable 
in  Parliament. 

Postea  scilicet  12  die  Febr'  ftnno  regni  dom. 
nostri  Caroli  secundi^  nunc  regis  Angl.  &c.  20 
dominus  rex  mandavit  dilecto  et  fidel.  stio  Jo- 
fianni  Kelynge  mil.  ciipital.  justic.  dicti  dom. 
regis  ad  placita  coram  ipso  rege  tenend.  assign. 
breve  snum  clausum  iu  nsc  verba,  Carolut  se- 
cundus,  &c.  dilecto  et  fidel.  nostro  Johanni  Ke- 
lynge mil.  capital,  justic  nostro  ad  placita  co- 
ram nobis  tenend.  assign,  salutem.  Quia  in 
record,  process,  ac  etiam  in  redditione  judicii 
saper  quandam  mformationem  in  cur.  dom.  Ca- 
roli primi  nnper  regis  Angl.  patris  nostri  pre- 
charissimi  coram  ipso  nnper  dom.  rege  exhibit. 
per  Robertam  Heath  mil.  tunc  attorn,  general. 
Ipsius  nuper  dom.  regis,  qui  pro  eodem  domino 
rege  in  ea  parte  sequebatnr  versus  Johannem 
Elliot  nuper  de  London  mil.  B.  Valentine  nu- 
per de  London  pred.  ar.  et  D.  Hoilis  nuper  de 
Lond.  pred.  ar.  de  div^.  tnalegestur.  ut  dicitur 
error  intervenit  manifestus  de  grave  dampn. 
ipsius  D.  H.  modo  dom.  Hoilis  baron,  de 
Ifeild  sicut  ex  querela  sua  accepimus.  Nos 
errorem'  srquis  fuerint  modo  dibiro  corrrgi  et 
eidem  D.  H.  modo  domino  HolHs  baron,  de 
Ifeild  pie  nam  et  celerem  justic.  fieri  volen.  iu 
hac  parte  vobis  mandamus  quod  si  jadic.  inde 
reddit.  sit  tunc  record,  et  process,  pred.  cum 
omnibus  ea  tangen.  nobis  m  present,  parlia- 
Inent.  nostra m  distincte  et  aperie  mittacis  et 


•i33]  STATE  TRIALS,  SCn^ULtaL  l629.-^f€^uditiau$SpeechainPm-li^^   [8M 


had  of  what  both  bttn  offered  on  both  parts 
UiereupoD,  the  I«rdi  spiritual  and  temporal  io 
parliament  do  order  aod  adjurigi*.  That  the  said 
Judgment  gjven  in  the  court  of  KingVBench  in 
5  Car.  1,.  acaiiist  the  said  Denxil  HoUts,  and 
others,  shall  be  reversed /' 

The  Form  vjiercof  (to  be  affixed  to  the  Tran- 
script oi*  the  Record)  followeth : 

<  £t  quia  curia  parliamenti  de  judicio  suo  de 

<  et  super  praunissii  reddend*  nondum  advtsatur, 
'  dies  datDS  etr  tam  prsedict*  Gralfrido  Palmer 
'  mi  lit  i  et  baronet'  qui  sequitur,  &c.  quam  pna- 
'  diet'  Denzil  domino  UoUis  coram  esudem  curia 

*  usque  ail  diem  Mercurii  deeimum  quintum 

*  diem  Aprilia  tunc  proximum  sequentem  apud 
'  Westmonaat,  in  comitat'  Midd'  de  judicio  suo 
'  inde  aodiend'  eo  ound  curia  prsedict'  nondum, 
*kc.    Ad  quom  diem  coram  curia  predict' 

<  Galfridus  Palmer  qui  sequitur,  &c.  quam  pne- 

<  dictus  Denzil  dominus  Hollis  in  propriis  per- 

*  sonis  suis.  Super  quo,  visis,  et  per  eandem 
'  curiam  none  bic  pienius  intellectis  omnibus  et 

*  singulis  prsBmissis,  maturaque  delibt;rntione 
'  jnde  habita,  consideratum  est  per  curiam  pr»> 
'  dictam,  quod  judicium  pnedict'  ob  errores 

*  prsdictos  et  alios  in  recordo  et  proc^ssu  prse- 

*  dictis  compertos,  revocetur,  adnulletur  et  pe- 
'  nitus  pro  nullo  habeatur.      £t  quod  pradict* 

<  Deniii  dominus  Hollis  ad  omnia  quas  idem 
'  Denzil  dominus  Hollis  occasiooe  judicii  pne- 
'  diet,  amisit,  restituatur/ 

Jo.  Browne,  Cleric.  Purliamentonim. 


It  seems  to  be  but  just  towards  the  cliarac- 
.  ters  of  the  Judges  of  this  time  to  add  the  fol- 
lonria^  passages  from  Ken  net : 

*'  1  be  urgent  necesutjr  of  Supplies,  to  be  in 
some  mea&ure  suitable  to  the  king's  honour, 
and  the  very  nation's  support,  must  exercise  the 
kini^'s  council  io  finding  out  all  possible  ways 
and  means  to  brine  in  money.  In  order  to 
this  urgent  end,  the  kine  sent  his  letters,  dated 
May  13, 1630,  to  the  Judges  and  Attorneys 
Geaeral,  to  frame  and  publish  certain  orders 
for  execution  of  the  office  of  Receiver  and  Col- 
leaor  of  Fines  and  Forfeitures,  erected  by  his 
late  father  of  blessed  memory ,'aiid  h y  his  present 
ivajesty  confirmed  to  John  Chamberla)n  bis 
iBajesty'a  physician,  and  Edward  Brown,  esq. 
1  he  Judges  met  and  concluded,  that  the  said 
letters  pFitenta  were  both  against  law  and  his 
m^esty's  profit,  and  sent  an  account  of  the  ex* 
cesses  and  irregularities  in  the  said  patent,  in  a 
letter  from  all  the  Justices  aod  Barons,  directed 
tererally  to  tUe  Lord  Keeper  and  Lord  Trea* 
surer.  And  though  this  did  well  demonstrate 
tbe  iategrity  of  the  Judges,  that  tliey  would 
never  prostitute  an  opinion  lo  the  mere  interest 
of  the  kinn;  and  did  as  macb  vindicate  lus 
iQt^esty*s  honour,  that  he  would  insibt  epon  no 
muhod,  though  begun  by  his  father,  which  the 
Judges  of  his  realm  should  not  pronounce  to 
be  strictly  lawful ;  yet.  In w ever,  this  too  was 
applied  to  tbe  prejudice  of  the  court,  as  if  they 
were  piirsuif»g  metbotds  which  the  very  Judges 
condemned  for  arbitrary  and  iUcgaL 


*'  Weetminsur-hall  was  exercised  witli  many 
singular  cases,  that  serve  much  to  express  tbe 
disposition  of  the  times.  In  Easter  Term  sir 
Henry  Martyn,  LL.D.  and  Judge  of  the  Ad- 
miraUy,  made  a  great  complaint  to  the  king 
against  the  Judges  of  the  KingVBench,  for 
granting  prohibitions  against  his  court:  and 
upon  this  occasion  the  Judges  were  called  be- 
fore the  king,  where  they  stoutly  justified  thei^ 
proceedings  in  those  cases  to  be  according  to 
law,  and  frum  ivhence  they  could  not  depart 
by  virtue  of  their  oaths.  About  the  next  Term, 
the  feoffees  in  tru«t  for  the  buying  in  of  impro* 
priatbos  to  be  bestowed  upon  preaclpng  mi* 
nisters,  were  brought  into  the  Exchequer  for 
breach  of  their  trust  in  not  augmenting  poorer  ^ 
vicarages,  but  giving  arbitrary  pensions  to  leo» 
turers  and  disaffected  preachers :  their  corpo* 
ration  was  dissolved,  and  their  fund  and  stock 
adjudged  to  the  king ;  of  which  we  must  take 
some  farther  notice  in  our  view  of  church  af« 
fairs.  Nigh  the  siime  time,  Huntley,  a  minister 
io  Kent  before  mentioned,  having  been  cen- 
sured and  imprisoned  by  the  High  Commission 
Court,  brought  now  his  action  of  false  impri* 
sonment  against  the  keeper  Mr.  Barker,  and 
some  of  the  commissioners  by  name.  The  At-* . 
tomey  General  moved,  that  the  action  might 
lay  against  the  gaoler  only,  and  by  no  means 
against  any  of  the  persons  in  the  High  Com* 
mission :  but  after  long  debate,  the  Court  or* 
deced  that  two  of  the  commissioners  should  an- 
swer. The  bishop  of  London  made  the  king  sen- 
sible, that  the  authority  of  his  High  Commission 
Court  would  fall  to  nothing,  if  the  Judges  of  it 
must  be  now  exposed  to  personal  actions.  Upon 
which  the  king  sent  his  advocate.  Dr.  Ryves,  to 
the  Lord  Chief  Justice,  requiring  him  to  pro* 
ceed  no  farther  in  that  cause  till  ne  bad  spoken 
with  his  miyesty.  The  Chief  Justice  answered, 
'  We  receive  the  Message;'  and  theu  consulted 
with  the  Judges,  and  they  came  to  this  resolu- 
tion, that '  they  conceived  such  a  message  not  to 
'  stand  with  their  oaths,  which  commanded  an 
^  indefinite  stay  of  a  cause  between  party  and 
'  paity,  that  might  stop  the  course  ol  justice  so 
'  long  as  the  king  would.'  And  they  farther  de* 
clared  the  doctor  to  be  no  fit  messenger,  all 
messages  from  the  king  to  -them  b<ing  usually 
by  the  lord  keeper,  or  the  attorney  general,  in 
causes  relating  to  the  administration  of  jmitice* 
By  the  court's  desire,  the  chief  justice  acquaint-* 
ed  tlie  lord  keeper  and  tbe  bi^p  of  London, 
who  both  agreed  that  tike  message  was  mis« 
taken,  and  that  the  king's  mind  was  not  to 
command  a  slop,  but  to  desire  as  much  slow* 
ness  as  might  stand  with  justice.'  After  this, 
upon  the  importunity  of  the  comiuisaioners^ 
who  would  no  longer  act  if  thus  exposed  to 
suits  at  common  law ;  the  king  assumed  Uie 
matter  U>  himself,  and  sending  lor  the  Jndges, 
cbareed  them  with  '  express  command,  that 
'  tbey  should  not  out  the  commissioners  to  an* 
*  swor.'  The  Judges  stoutly  repbed,  that  tbey 
could  not,  without  broach  of  their  oaths,  per- 
form  that  command.  Afterwarda  the  matter 
waa  hundkd  at  tl^e  couiMul-table  in  presenf:o 
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of  the  Judges;  where,  after  long  hearing,  it 
was  determined,  ibat  the  Judges  had  done  their 
duty,  and  that  the  commissioners  ought  to  an- 
swer. Toward  the  end  of  Trinity  term  the 
sickness  encreasing  in'  Soathwark,  Hobarr, 
Stroud,  and  Valentine,  three  of  the  late  mem- 
bers, imprisoned  in  the  Marshalsea,  sued  to  tlie 
Judges  of  the  KingVbencb  to  be  removed  to 
the  Gate-house,  and  were  by  writ  from  the 
court  so  removed.  But  Mr.  Selden,  being  at 
'  the  same  time  in  theMarshalsea,  had  forgot  or 
omitted  to  make  the  like  application  to  the 
King's- bencli  till  the  term  was  over,  and  the 
Judges  in  the  circuit :  After  which  he  sued  to 
the  Lord-Treasurer  for  the  like  favour  of  re- 
moval, and  by  warrant  from  uis  lordship  was 
accordingly  so  removed.  But  in  Michaelmas 
term  the  Judges  called  on  the  marshal  for  his 
prisoner  Selden ;  and  he  producing  the  trea- 
surer's warrant  by  (he  king's  direction,  they  de- 
clared such  warrant  to  be  illeeai,  and  sent  their 
writ  to  remand  the  prisoner  Sack  again  to  the 
Marshalsea. .  In  the  Hilary  term  following,  the 
attorney-general  exhibited  two  several  informa- 
tions against  sir  Miles  Hobarr,  kt.  and  William 


Stroud,  esq. ;  (who  by  writ  from  the  KingV 
bench  had  been  removed  from  the  Marshalsea 
to  the  Gate-house)  for  escapes  out  of  prisoo, 
proving  that  Stroud  had  resided  with  a  aeef  er 
in  his  own  chambers  at  Gra/s-Inn  ;  and  llo- 
bart  had  continued  with  a  keeper  at  bis  lodg- 
ings in  Fleet-street.  The  jury  returned  their 
verdicts  severally  Not  Guilty  :  And  tKe  Judges 
resolved,  that  the  prison  of  the  KingVbencb  is 
not  any  local  prisuu  confined  to  one  place;  but 
that  every  place  where  any  person  is  by  autho- 
rity of  that  court  restrained  of  his  liberty,  n  a 
prison.  These  several  cases,  and  the  decision 
of  them,  do  abundantly  pit)ve,  that  the  present 
set  of  Judges  were  no  servile  creatures  of  the 
court ;  and  that  the  kin^  did  not  insist  upon 
their  obsequious  compliance  with  him;  bat 
they  gave  their  judgments  with  freedom  and 
courage,  and  the  king  acquiesced  in  their  opi- 
nion, though  contrary  to  his  own." 

That  the  court  of  King*s-bench  can  commit 
to  any  prison,  see  Rex  v.  Hart  and  White, 
in  doin.  proc.  May  1809,  and  the  cases  and 
authorities  cited  in  that  case. 


131. 
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Proceedings  against  RogerManwaring,  D.  D.  for  preaching 
and  publishing  two  Sermons,  maintaining  Doctrines  tending 
to  the  Subversion  of  the  Laws  and  Liberties  of  the  Kingdom : 
4  Charles  L  a.d.  1628.  fl  Rushw.  Coll.  2  Cobb.  ParK 
Hist.  388.     Sir  John  Napier's  MS.] 


Roger  Manwaring  promoted  the  same 
business  (the  Forced  Loan^  in  two  Sermons. 
In  one  of  them  he  said  :  '  That  the  kinz  is  not 

*  bound  to  observe  the  laws  of  the  reahn  con- 

*  ceming  the  Subjects'  Rights  and  Liberties,  but 

*  that  his  royal  will  and  command  in  imposing 

*  Loans  and  Taxes,  without  common  consent 

*  in  parliament,  doth  oblige  the  subjects  con- 
'  science  upon  pain  of  eternal  damnation.  That 

*  those  who  refused  to  pay  this  Loan,  offended 

<  against  the  law  of  God,  and  the  king's  su- 

<  preme  authority,  and  became  guilty  of  impiety, 
'  disloyalty,  and  rebellion.     And  that  the  ^au- 

<  thority  of  parliament  is  not  necessary  for  the 

*  raising  of  Aids  and  Subsidies  ;  and  that  the 

*  slow  proceedings  of  such  great  assemblies, 

*  were  not  fitted  for  the  supply  of  the  state's 

*  urgent  necessities,  but  would  rather  produce 
'  sundry  impediments   to  the  just  designs  of 

*  princes.** 

*  Sanderson,  in  his  Life  of  Charles  1,  says, 
"  That  this  Dr.  Manwaring  preached  two  bold 
Sermons,  one  before  the  king,  and  the  other 
at  his  parish  church.  In  the  first  he  asserted, 
'  That  the  king's  royal  command,  imposing 
'Taxes  and  Loans,  without  consent  of  paHia- 
'  ment,  did  so  far  bind  the  conscience  of  the 

*  subjects  of  this  kingdom  that  they  could  not 

*  refuse  the  payment  without  peril  of  damna- 
« tion.'    The  other  was  on  this  topic,  '  That 

*  the  authority  of  parliament  was  not  nMessary 


On  the  23rd  of  June  1629,  Mr.  Rouse,  a 
Member  of  the  House  of  Commons,  brought  in 
a  Charge  against  Dr.  Roger  Manwaring,  which 
some  Say%  after  was  seconded  with  a  Decla- 
ration :  viz. 

'<  Mr.  Speaker;  I  am  to  deliver  from  the 
committee  a  Charge  against  Mr.  Manwariiitr, 
a  preacher  in  divinity;  but  a  man  so  criminous, 
that  he  hath  turned  his  titles  into  accusations; 
for  the  better  (hey  are,  the  worse  is  he  that 
dishonours  them.  Here  is  a  great  Charge  that 
lies  upon  him,  it  is  great  in  itself,  and  great, 
because,  it  hath  many  ereat  Charges  in  it; 
'  Serpens  qui  serpentem  devorat  fit  draco,'  bis 
Charge  having  digested  many  Charges  into  it, 
becomes  a  Monster  of  Charges. 

<<  The  main  and  great  one  is  this,  a  Plot  and 
Practice  to  alter  and  subvert  the  frame  and 

*  for  the  raising  Aids  and  Subsidies.'  This  au- 
thor adds,  he  well  remembers  what  the  king 
said  when  he  w:as  afterwards  censured  for  it ; 
'  lie  that  will  preach  more  than  he  can  prove, 

<  let  him  sufier  for  it ;  I  give  him  no  thanks  for 

<  giving  mc  my  due.'  So  that  this  being  en- 
tirely Sie  business  of  parliament,  lie  was  left, 
both  by  the  king  and  church,  to  their  Sentence." 

Kenoet  says,both  Sermons  were  first  preached 
at  Oatlands  in  July  1627.  The  preacher  was 
made  Dean  of  Worcester  1633;  bishop  of  St. 
Davids  1635 ;  and  died  at  Carmarthen^  in  po- 
verty, 1653. 
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deitj  into  his  ears ;  for  if  from  his  ears  itsbonld 
have  passed  to  his  heart,  it  had  been  mortal : 
you  know  how  Hvrod  perished.  Now  this 
man  gives  a  participation  of  diyine  omnipo- 
tence  to  kings  ;  and  though  a  part  may  seem 
to  qualify,  yet  all  doth  seem  again  to  fill  up 
that  qualiBcation,  and  very  dangerously,  \\'  we 
rememl)er  that  God  saith  of  himself,  '  I  am  a 
<  jealous  God.' 

**-  He  goes  about  to  destroy  the  kingdom  and 
commonwealth  by  his  divinity ;  but  do  we  find 
in  Scripture  such  a  destroying  divinity  ?  Sureljr 
I  find  there,  that  <  God  is  a  Uod  of  order,  and 

*  not  of  confusion:'  and  that  *  the  Son  of  Grod 
^  came  to  save,  and  not  to  destroy/  By  which 
it  seems  be  hath  not  his  divinity  from  God,  nor 
from  the  Son  of  God  :  and  that  we  may  be 
sure  he  went  to  hell  for  divinity,  he  names 
sundry  Jesuits  and  friers,  with  whom  he  con* 
suited  and  traded  for  his  divinity.  But  not  to 
bely  hell  itself,  the  Jesuits  are  honester  than 
he :  for  if  he  had  not  brought  more  bell  unto 
them  than  be  found  with  them,  he  had  not 
found  this  divinity  in  them  which  he  hath 
brought  forth ;  yea,  in  his  quotations  he  hatb 
used  those  shifts  and  falshoods,  for  which  boys 
are  to  be  whipt  in  schools,  and  yet  by  them  h* 
thinks  to  6arry  the  cause  of  a  kingdom. 

**  Hot,  for  a  conclusion,  to  give  the  true 
character  of  this  man,  whom  fneversawyl 
will  shew  it  yOu  by  one  whom  I  know  to  be 
Contrary  to  him  :  Samuel  we  know  all  to  be  r 
true  prophet ;  now  we  read  of  Samuel,  that 

*  he  writ  the  law  of  the  kingdom  in  a  Book,  and 
'  laid  it  up  before  the  Lord.'  And  this  he  did^ 
as  one  of  Mr.  Manwaring's  owa  authors 
affirms,  that  the  king  may  know  what  to  com* 
mand,  and  the  people  what  to  obe^^ ;  but  Mr. 
Man  waring  finding  the  law  of.tliis  kingdom 
written  in  Books,  tears  it  in  pieces,  and  that  in 
the  presence  of  the  Lord,  in  a  pulpii,  that  the 
king  may  not  know  what  to  command,  nor  the 
people  what  to  obey.  ^ 

*'  Thus  Mr.  Manwaring  being  contrary  to  a 
true  prophet,  must  needs  be  a  false  one,  and  - 
the  judgment  of  a  false  prophet  belongs  to  him. 
I  have  shewed  you  an  evil  tree,  that  bringeth 
forth  evil  firuit;  and  now  it  rests  with  you  to 
determine,  whether  the  following  Sentence 
shall  follow,  *  Cot  it  down,  and  cast  it  into 
'the  fire.'" 

.  June  4.  The  commons  proceeded  with  a 
Declaration  against  Dr.  Manwaring;  which 
was  the  same  day  presented  to  the  lords  at  a 
Conference  between  the  committees  of  both 
houses  :  and  Mr.  Pym  was  appointed  by  the 
Commons  to  manage  that  Conference.-^The 
Declaration  was  as  follows : 


fiibrie  of  this  estate  and  commonwealth.  This 
u  the  great  one,  and  it  hath  others  in  it  that 
gives  it  more  light    To  this  end, 

<*  1.  He  labours  to  infuse  into  the  conscience 
of  his  majesty,  the  persuasion  of  a  Power  not 
bounding  itself  with  laws,  which  king  James  of 
fiunoas  memory,  calls,  in  his  Speech  to  the  par- 
liament. Tyranny,  yea  tyranny  accompanied 
with  perjury. 

'*  9.  He  endeavours  to  persuade  tlie  consci- 
ence of  the  Subjects,  that  they  are  bound  to 
obey  commands  illegal ;  yea,  he  damns  them 
for  not  obeying  them. 

**  S.  He  robs  the  Subjects  of  the  Propriety  of 
their  Goods. 

<'  4.  He  brands  them  that  will  not  lose  this 
propriety  with  most  scandalous  speech,  and 
odious  titles,  to  make  them  both  hateful  to 
prince  and  people ;  so  to  set  a  division  between 
the  bead  and  the  members,  and  between  the 
members  themselves. 

**  5.  To  the  sane  end,  not  much  unlike  to 
Fan  snd  his  fellows,  he  seeks  to  blow  up  Par- 
liaments,  and  Parliamentary  powers. 

^  The  fifth  being  duly  viewed,  will  Appear  to 
be  so  many  Charges,  and  the^  make  up  all  the 
ptat  and  main  Charge,  a  mischievous  Plot  to 
alter  and  subvert  the  frame  and  government  of 
this  state  and  commonwealth. 

^  And  now,  though  jou  may  be  sore,  that  Mr. 
Manwaring  lenves  us  no  propriety  in  our  goods, 
yet  he  hath  an  at»olute  propriety  in  this 
Charge;  hear  himself  making  up  his  own 
Chaige.  [Here  he  read  several  passages  out  of 
his  Book,  and  then  proceeded  and  said ;]  You 
have  heard  his  Charge  made  up  by  his  own 
words,  and  withal  I  doubt  not  but  you  seem  to 
hear  the  voice  of  that  wicked  one,  <  quid  da- 

*  bitis  ?'  "What  will  you  give  me,  and  I  will  be- 
(raj  this  state,  kingdom,  and  commonwealth  ? 

"  Bat  there  are  two  observations  (I  might 
add  a  third,  which  is  like  unto  '  a  three-fold 

*  cord,  which  cannot  easily  be  broken)'  will 
draw  theChar^  more  violently  upon  him. 

"  The  first  is  of  the  time  when  this  Doctrine 
of  destruction  was  set  forth  ;  it  was  preached 
io  the  heart  of  the  Loan,  and  it  was  printed  in 
ih«  be^oniog  oC  that  Term  which  ended  in  a 
Remitiitur :  so  that  you  might  guess  there  might 
he  a  double  plot,  by  the  law  and  conscience,  to 
Kt  on  fire  the  frame  and  estate  of  this  com- 
Don*wealth  t  and  one  of  these  entailed  foxes 
was  Mr.  Manwaring. — Aiiotlier  note  may  be 
taken  of  the  time^  that  i^  the  unseasonableness 
of  it;  fur  this  Doctrine  of  the  Loan  (in  case  of 
necessity)  was  the  year  after  an  assent  in  par- 
liament to  four  Subsidies  and  three  Fifteens, 
which  miKht  serve  for  a  sufficient  stopple  for 
the  doctor^s  mouth,  to  keep  in  his  doctrine  of 
necessity. 

"  A  second  observation  may  be  of  the  means 
by  which  he  seeks, to  destroy  this  common- 
wealth; hi^  means  are  Divinity,  yea,  by  his 
Divinity  he  would  destroy  both  king  and  king- 
dom. * 

"  The  king :  for  there  can  be  no  greater 
nischief  to  a  prince,  than  to  put  the  opinioa  of 

VOL.  HI. 


The  Declabatioit  of  the  Commons  against 
Rc>ger  Manwaring,  Clerk,  D.  D. 
**  For  the  more  efit^tual  pret'ention  of  the 
apparent  ruin  and  destruction  of  this  kingdom, 
which  most  necessarily  ensue,  if  the  good  and 
fundamental  laws  and  customs,  therein  esta- 
blished, should  be  brought  into  contempt  and 
violated;  and»that  form  of  government  thereby 
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.  filtered,  by  which  it  hath  been  «o  long  main- 
t: lined  in  peftce  and  happiness ;  and  tu  the  ho- 
nour of  our  sovereign  lord  tlie  king,  and  tor  the 
preservation  of  hi^ crown  and  dignity^  the  com- 
mons in  this  present  parliament  assembled,  do, 
by  this  their  bill,  siiew  and  declare  a<;aiiist  Ro- 
ger j\] an  waring,  clerk,  D.  D.  that  whereas,  by 
the  laws  ond  statutes  of  this  realm,  the  free 
8'ibjects  of  England  d«i  undoubtedly  inherit  this 
fight  and  liberty,  not  to  be  compelled  to  con- 
tribute any  tax,  Ca^'age,  or  aid,  or  to  make  any 
loans,  not  set  or  imposed,  by  common  consent, 
by  act  ot'  parliaraeui :  and  wiicreas  divers  of  his 
niHJesty*s  loving  subjects,  rdyiug  upon  the  said 
laws  and  customs,  did,  in  nil  humility,  refuse 
tti  lend  such  sums  of  money,  without  autho- 
rity of  paiUamenc,  as  were  Lately  required  of 
them  ; 

"  Nevertheless  he  the  said  Roger  Manwdriug, 
in  contempt,  and  contrary  to  the  laws  of  this 
teaUn,  hath  lately  preached  in  his  majesty *s 
presence,  two  several  Sermons,  that  is  to  say, 
the  4th  day  of  July  last  one  of  the  said  Sermons, 
and  upon  the  ^9th  day  of  the  same  month  the 
Mtl/er  of  the  said  Sermons ;  both  which  Sermons 
be  huth  siuce  published  in  print  in  a  Book  in- 
tituled. Religion  and  Allegiance ;.  and  with  a 
wicked  t^id  malicious  intention,  tu  seduce  and 
misguide  the  conscience  of  the  king's  most  ex- 
cellent majesty,  touching  the  observation  of  the 
laws  and  customs  of  this  kingdom,  and  of  the 
rights  and  liberties  of  the  subjects,  to  incense 
his  rr)^al  displeasure  against  the  good  subjects 
so  refusing,  to  scandalize,  subvert,  and  im- 
peach the  good  laws  aud  government  of  this 
realm,  anc^  the  authority  of  the  high  court  of 
parliament,  to  alienate  his  royal  heart  from  his 
people,  and  to  cause  jealousy,  sedition,  and  divi- 
sion in  the  kingdom.  Ue  tlie  said  Roger  Man- 
waring  doth  in  the  said  Sermons  and  Book  per- 
suade the  king's  most  excellent  majesty, 

%.  **  That  his  majesty  is  not  bound  to  keep 
«nd  observe  the  good  laws  and  customs  of  this 
realm,  concerning  the  rights  and  liberties  of 
the  subjects  aforementioned :  And  that  his 
royal  will  aifd  command  in  imposing  loans, 
taxes,  and  other  aids  upon  his  people,  without 
common  consent  in  parliament,  doth  so  far 
bind  the  consciences  of  the  subjects  of  this 
kingdom,  that  they  cannot  refuse  the  same 
frithout  peril  of  eternal  danmation. 

2.  **  That  those  of  his  majesty's  loving  sub- 
jects which  refuse  tbe  loun  aforementioned,  in 
such  manner  as  is  before  cited,  did  therein  of- 
fend against  the  law  of  God,  against  his  ma- 
jesty *s  supreme  authority,  and  by  so  doing  be- 
came guilty  of  impietyi  disloyalty,  rebellion, 
and  disobedience,  and  liable'  to  many  other 
taxes  and  censures,  which  he  in  the  several 
parts  of  his  book  doth  most  falsely  and  malici- 
ously lay  upon  them\ 

3.  "  That  authority  of  parliament  is  not 
necessary  for  the  raising  of  aids  and  subsidies; 
that  the  slow  proceedings  of  such  assemblies 
are  not  fit  for  the  supply  of  the  urgent  necessi- 
ties of  the  state,  but  rather  apt  to  produce 
^indry   in.tptdimcuts^  t»   the  jt^i  designs  of 


princes,  and  to  give  them  occa^on  of  displea- 
sure and  discontent. 

'<  All  whicli  the  commons  are  ready  to  prove,, 
not  only  by  the  general  scope  of  the  same  Ser- 
mou(kand  Book,  but  likewise  by  several  clauses, 
assertion 9,  and  sentences  therein  contained; 
and-  that  he  tbe  safd  Roger  Man  waring,  by 
preaching  and  publishing  the  Sermons  aud 
Cook  aforementioned,  did  most  unlawfully  abu»e 
Ins  holy  fuuciioo,  instituted  .by  God  in  bis 
church  for  the  guiding  of  tlie  consciences  of  all 
his  servants,  aud  chiefly  of  sovereign  princes 
and  magistrates,  and  for  tbe  maintenance  «iif 
tbe  peace  and  concord,  betwixt  all  men,  espe- 
cially betwixt  the  king  and  bis  people,  and  hatb 
thereby  roost  grievously  otfended  against  tlie 
crown  and  dignity  of  bis  majesty,  and  again:>t 
the  prosperity  and  good  goveAmient  of  this 
stale  and  commouwealth.  And  the  said  com- 
mons, by  protestation  solving  to  themselves  tbe 
liberty  of  exhibiting  at  any  time  hereafter,  on 
any  other  occasion  of  impeachment  against  the 
said  Ro(;er  INlanwariyg^  and  also  of  replying  to 
the  Aiowers  which  he  the  said  Roger  ^hall  maU 
unto  any  of  the  matters  contained  in  this  pre- 
sent Bill  of  Complaint,  and  of  oflfering  further 
proof  of  the  premises,  or  any  of  tliem,  as  the 
cause,  according  to  the  course  of  paHiament, 
shall  require,  do  pray,  that  the  said  Roger  Man- 
waring  may  be  put  to  answer  to  all  and  eve^ 
tbe  premises;  and  that  such  proceeding,  ex- 
amination, trial,  judgment,  ana  exemplary  pu- 
nishment, may  be  thereupon  had  and  executt^i^ 
as  is  agreeable  to  law  and  justice. 

Mr.  Pym'sSpcechat  the  delivery  of  the  Charge 
against  Dr.  Manwaring. 

This  Declaration,  ingrossed  in  parrhmeDt, 
being  read,  Mr.  Pym  addressed  himself  to  tlie 
lords  in  this  manner: 

*'  Tlrnt  be  should  speak  to  this  cause  with 
more  confidence,  because  he  saw  nothing  oat 
of  himself  thiit  might  discourage  him :  If  he 
considered  the  Matter,  tlie  offences  were  of  an 
high  nature,  of  easy  proof;  if  he  considered 
their  lordsliips,  who  were  the  judges  of  tbeir 
own  interest,  tbeir  own  honour,  the  example 
of  tbeir  ancestors,  the  care  of  their  posterity, 
would  all  be  advocates  with  him  in  Uiis  cause 
on  the  behalf  of  the  common-wealth ;  if  be 
considered  the  king  our  -sovereign  (the  pretence 
of  whose  service  cuid  prerogative  might  per- 
chance be  sought  unto  as  a  defence  and  shelter 
for  this  delinquent)  he  could  not  but  remember 
that  part  of  bismpjesly*8  Answer  to  the  Petition 
of  Right  of  both  houses,  that  he  held  himstif 
bound  in  conscience  to  preserve  those  liberties, 
which  this  man  would  persuade  him  toimpcacb: 
he  said  further.  That  he  could  not  but  re- 
member his  majesty's  love  to  piety  and  justice, 
manifested  upon  all  occasions;  and  he  knew 
love  to  be  the  root  and  spring  of  all  other  pas- 
sidus  and  affectious.  A  man  therefore  bates, 
because  he  sees  somewhat  in  that  which  be 
hates  contrary  to  that  which  he  loves;  a  rosn 
therefore  is  angry  because  he  sees  aoDJewbatia 
that  wherewith  he  ia  angry,  that  gives  ia>p«*l'* 
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ment  and  intermption  to  the  Accomplishment 
t)f  tiiat  which  lie  loves.— -If  this  be  so,  by  the 
same  net  of  bis  apprehension,  by  which  he  be- 
lieves his  majesty's  love  to  piety  and  justice,  he 
mnst  needs  believe  his  hdie  and  detestntion  of 
ihia  man,  who  vent  aboot  to  witlidraw  him 
from  the  exercise  of  both. 

"  Then  he  proceeded  to  that  which,  he  said, 
was  the  task  enjoined  hiro,  to  mi^jke  good  every 
clause  of  that  which  had  been  read  unto  them : 
which  thai"  he  might  the  more  clearly  perform, 
he  propounded  to  observe  tl»at  order  of  parts, 
«nto  which  the  said  declaration  was  naturally 
dissolved.  1.  Of  the  Preamble.  2.  The  body 
of  tlie  Charge.  3.  The  Conclusion,  or  prayer 
of  the  commons.  The  Preamble  consisted  al- 
totether  of  recital;  first,  of  the  inducements 
upon  which  die  commons  undertook  this  coin- 
ptaint.  The  second  of  those  laws  and  liber- 
ties, ag^atnst  which  the  offence  was  committed. 
The  third,  of  the  violation  of  tliose  laws  which 
have  relation  to  that  offence. 

^  From  the  connexion  of  ^1  those  recitals,  h^ 
said,  thera  did  result  three  positions,  whicli  he 
was  to  maintain  as  tlie  gronud»work  and  found- 
ation of  the  whole  cause. - 

"  The  first.  That  the  form  of  government  in 
any  state  could  not  be  altered  wiUiout  apparent 
danger  of  ruin  to  that  state.  The  second,  the 
Uw  uf  England,  whereby  the  subject  was  ex- 
eiDpted  from  Taxes,  and  Loans,  not  granted  by 
common  consent  of  parliament,  was  not  intro- 
duced by  any^  statute,  or  by  any  charter  or 
saaciiun  of  princes,  but  was  the  ancient  and 
fiindamental  law,  issuing  from  the  first  frame 
and  constitution  of  the  kingdom,  llie  third, 
that  this  Liberty  of  the  Subject  is  not  only  most 
convenient  and  profitable  for  the  people,  but 
most  honourable,  most  necessary  for  the  king ; 
yea  in  that  point  of  supply  for  which  it  was 
endeavoured  to  be  broken. 

**  The  form  of  government  is  that  which  doth 
actuate  and  dispose  every  part  and  o ember  of 
a  ktate  to  the  common  good;  and  as  those 
parts  give  strength  and  ornament  to  the  whole, 
80  they  receive  fiK>m  it  again  strength  and  pro- 
tection in  their  several  stations  and  degreer..  If 
this  motual  relation  and  intercourse  be  broken, 
the  whole  frame  will  quickly  be  dissolved,  and 
fidl  in  pieces,  and  instead  of  this  concord  and 
interchange  of  support,  whilst  one  part  seeks 
to  uphold  tlie  old  form  of  government,  and  tlie 
other  part  to- introduce  a  new,  they  will  misera^ 
bly  C(»nsume  and  devoar  one  another.  Histo- 
ries are  full  of  the  calamities  of  whole  states 
and  nations  in  such  cases.  It  is  true,  that-  time 
must  needs  bring  some  alterations,  and  every 
alteration  is  a  step  and  degree  towards  a  dis- 
solubon >  those  thinsis  only  are  eternal  which 
are  consUnt  and  onifonn  r  therefore  it  is  ob- 
served by  the  best  writers  upon  this  subject,  that 
those  common-wealths  have  been  most  double 
and  perpetual,  which  have  often  reformed  and 
recomposed  themselves  accordini;  to  tlieir  first 
institution  and  ordinance;  fi>r  by  this  means 
they  r^air  the  breaches,  and  counterwork  the 
ftrdinaiy  and  natural  effects  of  time. 


.  "  The  second  question  is  as  m«ni£est,  there 
are  plain  footSteps  of  those  laws  in  the  govern- 
ment of  the  Saxons,  they  were  of  that  vigor  and 
force,  as  to  over-live  the  Conquest,  nay,  to  give 
bounds  andlimivs  to  the  Conqueror,  whose  vic- 
tory gave,  him  hrst  hope;  but  the  assurance  and 
possession  of  the  crown  he  obtained  by  compo- 
sition, in  which  he  bound  himself  to  obser\'e 
these,  and  the  other  ancient  laws  and  liberties 
of  the  kingdom,  which  afterwards  he  likewise 
confirmed  by  oath  at  his  coronation :  from  hint  ' 
(he  said  obligation  descended  to  his  successors. 
It  is  true,  they  have  been  often  broken,  they 
have  been  often  confirmed  by  charters  of  kinesv 
by  acts  of  parliaments;  but  the  petitions  of  the 
subjects,  upon  which  those  charters  and  acts 
were  founded,  were  ever  petitions  of  right,  dc^ 
mnnding  their  antient  and  due  liberties,  not 
suing  for  any  new. 

"  To  clear  the  third  Position  (he  sni<l)  may 
seem  to  some  men  more  a  paradox.  That  those 
Liberties  of  the  Subject  should  be  so  honoura- 
ble, so  profitable  for  the  king,  and  most  neces-. 
sary  for  the  supply  of  bis  majesty.  1 1  hath  bee;}i 
upon  another  occasion  declared,  that  if  those 
liberties  were  taken  away,  diere  sliould  remain 
no  more  industry,  no  more  justice^  no  mora 
courage ;  who  will  contend,  who  will  endanger 
himself  for  that  which  is  not  his  own  ? 

'^But,  he  said,  he  would  not  insist  upon  any 
of  those  points,  nor  yet  upon  others  very  im- 
portant; he  said,  that  if  those  libertiea  were  ta* 
ken  away,  there  would  remain  no  means  for  the 
subjects,  by  any  act  of  Bounty  or  Benevolence, 
to  ingratiate  themselves  to  their  bovereign.-^- 
And  he  desired  their  lordships  to  remember 
what  profitable  prerogatives  the  laws  had  ap- 
pointed for  the  support  of  sovereignty;  as 
wardships,  treasures-trove,  felons  goods,  fines, 
amercements,  and  other  issues  of  courts,  wrecks, 
escheats,  and  many  more,  too  long  to  be  enu- 
merated ;  which  for  the  most  part  are  now  by 
charters  and  grants  of  several  princes  dispersed 
into  the  hands  of  private  persons;  and  that 
besides  the  affcient  demesnes  of  the  crown  of 
England,  William  the  Conqueror  did  annex,  for 
the  better  maintenance  of  his  estate,  great  pro- 
portions of  those  lands,  which  were  confiscate 
from  those  English  which  persisted  to  withstand 
liim  ;  and  of  these,  very  lew  remain  at  tiiis  day 
in  the  king's  possesion :  And  that  since  that 
time*  the  revenue  of  the  crown  had  been  sup- 
plied and  augmented  by  attainders,  and  otlies 
casualties,  in  the  age  of  our  fathers,  by  the  dis- 
solution of  monasteries  and  chantries  near  • 
third  part  of  the  whole  land  being  come  into 
the  king's  possession.  He  remembered  further, 
that  constant  and  profitable  grant  of  the  sub- 
jects in  the  act  of  tunnage  and  poundage.  And 
all  these,  he  said,  were  so  alienated,  anticipated, 
over-chari^ed  with  annuities  and  assionuients, 
that  no  means  were  left  for  the  pressing  and 
important  occasions  of  this  time,  but  tite  volun- 
tary and  free  gift  of  the  subjects  in  parliament, 

*^  The  hearts  of  the  people,  and  their  bounty 
in  parliament,  is  the  only  constant  treasure  and 
revenue  of  th«  crown,which  cannot  be cxhauit* 
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ed,  alienated,  anticipated,  or  otherwise  charged 
and  incumbered/' 

In  bis  entrance  into  the  second  part,  he  pro- 
pounded these  steps,  by  wiiich  he  meant  to 
proceed. 

I.  *'  To  shew  the  state  of  the  cause,  as  it 
stood  both  in  the  Charge  and  in  the  Proof',  that 
*  so  their  lordships  might  the   better  compare 
them  both  together. 

S.  '^  To  take  away  tlie  pretensions  of  mitiga- 
tions andJimitations  of  his  opinions,  which  the 
doctor  had  provided  for  his  own  defence. 

3.  ''  To  observe  those  circumstances  of  ag- 
•gravation,  which  might  properly  be  annexed  to 

nis  Charge.  * 

4.  '^  I'o  propound  some  Precedents  of  former 
times,  wherein,  though  he  could  not  match  the 
offence  now  iu  question  (for  he  thought  the  like 
before  had  never  been  committed)  yet  he  should 
produce  such  as  should  sufficienily  declare, 
how  forward  our  ancestors  would  have  been  in 
the  prosecution  and  condemning  of  such  of- 

,  fences,  if  they  had  been  then  committed. 

*<  The  Offence  was  prescribed  in  a  double 
manner;  First,  by  the  general  scope  and  inten- 
tion, and  by  the  matter  and  particulars  of  the 
&ct,  whereby  that  intention  was  expressed. 

'*  In  the  description  o(  the  intention  he  ob» 
served  six  points,  every  one  4»f  which  was  a 
character  ot  extreme  malice  and  wtckedn^s. 
1.  His  attempt  to  mi^^ide  and  seduce  the 
conscience  of  the  king.  ft.  To  incense  his 
royal  displeasure  against  his  subjects.  S.  I'o 
scandalize,  impeach,  and  subvert  the  good  laws 
and  government  of  the  kingdom,  and  authority 
of  parliaments.  4.  To  avert  his  majesty's  mind 
from  calling  of  parliaments.  5.  To  alienate 
his  royal  heart  from  his  people.  6.  To  cause 
jealousies,  sedition,  and  division  in  the  king- 
dom. Of  these  particulars  (he  said)  he  would 
Ibrbear  to  speak  further,  till  he  should  come  to 
those  parts  of  the  &ct,  to  which  they  were 
most  properly  to  be  applied. 

**  Tlie  materials  of  the  Charge  were  pontrivcd 
into  three  distinct  Articles ;  the  first  of  these 
comprehended  two  clauses. 

1.  "  That  his  majesty  is  not  bound  to  keep 
and  observe  the  good  laws  and  costoms  of  the 
realm,  concerning  the  Rkht  and  Liberty  of  the 
Subject  to  be  exempted  trom  all  L<Kins,  Taxes, 
tod  other  Aids  laicf  upon  them,  without  com- 
■lon  consent  in  parliament. 

<•  That  his  majesty's  will  and  command  in 

imposing  any  Charges  upon  bis  subjects  whh- 

.    wt  such  consent,  doth  so  far  bind  them  in  their 

tonsciences,  that  they  cannot  refuse  tlie  same 

-without  peril  of  eternal  damnation. 

'^  Two  kinds  of  Proof  were  produced  upon 
Ibis  Article.  The  first  was  from  some  asser- 
tions of  the  doctor's,  concerning  the  power  of 
kings  in  general,  but  by  the  necessary  conse- 
eafloce  to  be  applied  to  the  king  of  England. 
The  next  kind  ot  proof  was  from  his  censures, 
and  determinations  upon  the  particular  case  of 
tbo  late  I/>an,  which  by  necessity  and  parity  of 
reason,  were  likewise  applicable  to  all  cases  of 
the  like  nature.    And  lest  by  frailty  of  memory 


be  might  mistake  tiie  words,  or  invert  the  sense, 
he  desired. leave  to  resort  to  his  paper,  wherein 
tlie  places  were  carefully  extracted  out  of  the 
book  itself.  And  then  lu;  read  each  particular 
clause  by  itself,  pointing  to  the  page  for  proof,  ' 
whicli  we  here  forbear  to  mention,  referring 
the  reader  to  the  book  itself. 

<<  Then  he  proceeded  and  said,  That  horn  j 
tiiis  evidence  ot  the  fact  doth  issue  a  dear  evi* 
dcnce  of  his  wicked  intention  to  misguiile  and 
seduce  the  king^s  conscience,  touching  the  ob*  I 
servation  of  the  laws  and  Uberties  of  the  king- 
dom, to  scandalize  and  impeach  the  good  laws 
imd  government  of  the  realm,  and  the  authority 
of  parliaments,  which  are  two  of  those  charac- 
ters of  malife  which  he  forpierly  noted,  andooff 
in  forced  thus :  If  to  give  tlte  king  ill  counsel, 
in  some  one  partictilar  action,  baUi  heretofore 
been  heavily  punished  in  this  high  court ;  how 
much  more  lieinous  mast  it  needs  be  thought 
by  ill  counsel  to  pervert  and  seduce  his  mar 
jesty's  conscience,  which  is  the  sovereign  prin* 
ciple  of  all  moral  actions,  from  which  taey  are 
to  receive  warrant  for  their  direction  before 
they  be  acted,  and  judgment  for  their  refitnna* 
tion  afterwards?  If  scanda^itm  magmtttmf 
slander  and  infamy  cast  upon  great  lords  and 
officers  of  the  kingdom,  have  been  always  niosl 
,  severely  censured ;  -  how  much  more  tender 
ou^ht  we  to  be  of  that  slander  and  infiuny  which 
is  here  cast  upon  the  laws  and  govemmeot, 
from  whence  is  derived  all  the  honour  and  reve- 
rence due  to  those  great  lords  and  magistrates? 

'<  All  men  (and  so  the  greatest  and  highest 
magistrates)  are  sul^ect  to  passions  and  parti- 
alities, whereby  they  may  be  transported  into 
over-bard  injurious  crosses :  wliich  considera- 
tions may  sometimes  excuse,  though  never  jos* 
tify,  the  railing  and  evil  speeches  of  men,  who 
have  been  so  provoked ;  it  being  a  true  rale, 
that  whatsoever  gives  strength  and  inforcemest 
to  the  temptation  in  any  sin,  doth  necessarily 
imply  an  abatement  and  diminution  of  guilt  in 
that  sin.  But  to  slander  and  disgrace  the  laws 
and  government,  is  without  possibility  of  aoy 
such  excuse,  it  being  a  simple  act  of  a  malig- 
nant willy  not  induced  nor  excited  by  any  oot- 
ward  provocation :  the  laws  carrying  an  equal 
and  constant  respect  to  all,  ought  to  be  reve- 
renced equally  by  all. — ^And  thas  he  derired 
the  proofii  and  iaforcements^  upon  the  first  Ar« 
tide  of  the  Charge. 

"  The  second  Article  he  said  contained  three 
dauses.  1.  That  these  refusers  had  o£fiendcd 
against  the  law  of  God.  S.  Against  the  su» 
preme  authority.  S.  By  so  doing,  were  beconc 
guilty  of  impiety,  disloyalty,  rebdlion,  disobe- 
dience, and  liable  to  many  other  taxes. 

'<  For  proof  of  all  these  (he  satd^  he  needed' 
no  other  evidence  than  what  might  be  easily 
drawn  from  those  places  whidi  he  had  read  al- 
ready; for  what  impiety  can  be  greater,  thaa 
to  contemn  the  law  of  God,  and  i6  prefer  ho- 
man  laws  before  it?  What  mater  disloyalty, 
rebellion,  and  disobedience,  than  to  depress  su- 
preme authority,  to  tie  the  hands  and  dip  the 
wings  of  sovereign  princctf  ?  yat  he  desired  their 
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Jordships  pakieiKSt  io  lieiiriiig  toane  few  other 
placet,  wherein  the  stiuns  Mid  Uunty  which  Uie 
doctor  eodesToored  to  lay  upon  thp  refusers^ 
Blight  a|»pear  b^  the  odioosness  of  their  com- 
periionsy  io  which  he  doth  labour  to  rank  them. 

^  The  first  companion  ie  with  Popish  Reco- 
aants ;  yet  he  makes  theoi  the  worst  of  the  two, 
sod  for  the  better  reseaihlanoe,  gives  them  a 
new  name  of  Temporal  Recnsants.  For  this  he 
alledgeth  the  1st  Sermon,  p.  31,  39,  and  part  of 
the  fifth  consideration,  hy  which  he  would  per- 
suade them  to  yield  to  this  loan. 

^ '  Fifthly,  If  I  hey  would  consider  what  ad- 

<  vantage  Uus   their  recusancy  in  teropurals, 

*  gives  to  the  oontfmon  adversary,  who  for  disu- 
'  bedieoce  in  spirituals,  have  hitherto  alone  in^ 

*  hericed  that  name,  for  that  whif  h  we  oursrives 
'  condemn  in  them  for  so  doing,  and  profess  to 
'  bate  that  religion  which  teacbetli  them  so  to 

*  do;  that  is,  to  refuse  subjection  unto  princes 

*  in  spirituals  ;  the  same,  if  not  worse,  S4ime  of 
'  oar  side  now  (if  ours  they  be)  dare  to  practise. 

**  *  We  mnftt  needs  be  ar^^ued  of  less  consci- 
'  ence,  and  more  ingratitude,  both  to  God  and 
'  the  king,  if  in  temporal  thin^  we  qbey  not : 

<  they  in  spirituals  deny  subjection,  wherein  they 

*  may  perhaps  frame  unto  themselves  some  rear 
'  sons  of  probability,  that  the  ofibnce  is  not  so 

<  heinous^  if  we  in  temporal  shall  be  so  refirac- 

*  tory,  what  colour  of  reason  can  we  possibly 
'  fiod  to  make  our  defence  withal,  without  the 

*  utter  shaming  of  ourselves,  and  laying  a  suin 

<  which  cannot  easily  be  washed  out,  upon  that 

<  rel^ion  which  hb  majesty  doth  so  graciously 
'  maintain,  and  ourselves  profess  ?' 

'*  The  second  comparison  is  with  Turks  and 
Jews,  in  the  9d  Sermon,  p.  47.  What  a  Paradox 
is,  &c.  What  a  Turk  will  do  for  a'  Christian, 
and  a  Christian  for  a  Turk,  and  a  Jew  for  both, 
&c.  the  same  and  much  less  Christian  men 
ihould  deoY  to  a  Christian  king. 

'*  The  tnird  coinpanson  is  with  Corah,  Da- 
than  and  Abirara,  Theodas  and  Judas,'  which  is 
taken  out  of  the  2d  Sermon,  p.  49,  where  he 
labours  to  deprive  those  refusers  of  all  merit 
in  the  sufferings  for  this  cause.— Corah,  D»>^ 
than  and  Abiram,  whom  for  their  mnrmorines 
God  suddenly  sunk  into  hell-fire,  might  as  wdl 
alledge  their  snfierings  had  some  resemblimce 
with  that  of  the  three  children  in  the  fiabylo- 
nian  fomaoe;  and  Theodas  and  Judas,  the  two 
ioceodiaries  of  the  people,  in  the  days  of  Ce- 
sar's tribute,  might  as  well  pretend  their  cause 
to  be  like  the  Maccabees. 

''Thus  he  ended  the  second  Article  of  the 
Charge,  upon  which,  he  said,  were  imprinted 
other  two  of  these  six  characters  of  malice,  for^ 
mcHy  vented :  that  is,  a  vricked  intention  to 
iscreaae  hie  majesti's  displeasure  a^inst  hit 
good  subjects  so  refosing,  and  to  ailienate  his 
beartfrom  the  rest  of  his  people:  both  which 
were  points  so  odious,  that  he  needed  not  to 
add  any  fiirther  inforcement  or  illustration. 

**  The  third  Article  conained  three  Clauses. 

**  1,  That  amber ity  of  parliament  is  not  ne- 
cessary for  tbe  raisivg  of  Aids  and  Subsidies. 
—3.  That  the  alow  prboeedingi  of  mch  aa- 


semblies,  are  not  fit  to  supply  the  urgent  aecev 
sity  of  the  state. — 3.  That  parliaments  are  apt 
to  produce  sundry  impediments  to  the  just  de- 
signs of  princes,  and  give  them  occasion  of  dis- 
pleasure and  discontent. 

*'  For  proof  of  all  which  he  alledgcd  two 
places,  containing  the  two  first  of  those  six  con- 
siderations^ which  are  propounded  by  the  doc- 
tor, to  induce  the  refusers  to  yield  to  the  Loan, 
in  the  /irst  Sermon,  p.  86,  27. 
** '  First,  if  they  would  please  to  consider,  that 
though  such  assemblies  as  are  the  highest  and 
greatest  representations  of  a  kingdom,  be  most 
sacred  and  honourable,  and  necessary  also  to 
those  ends  to  which  they  were  at  first  insti- 
tuted ;  yet  know  we  must^  that  ordained  they 
were  not  to  this  end,  to  contribute  any  right  to 
kings,  whereby  to  challenge  tributary  aids  and 
subsidiary  helps;  bot  for  the  more  equal  im- 
posing, and  more  easy  exacting  of  that  whidi 
unto  kings  doth  appertain  by  natural  and  ori- 
ginal law  and  justice,  as  their  proper  inheri- 
tance annexed  to  their  imperial  crowns  from 
their  birth.  And  therefore  if  by  a  magistrate 
that  is  supreme,  if  upon  necessity,  extreme  and 
urgent,  such  subsiaiary  helps  be  required,  a 
proportion  being  held  respectively  to  the  ab^ 
lity  of  the  persons  charged,  and  the  sum  and 
quantity  so  required  surmount  not  too  remark- 
ably the  use  and  charge  for  which  it  was  levied, 
very  hard  would  it  be  for  any  man  in  tlie 
world,  that  should  not  accordingly  satisfy  such 
demands,  to  defend  his  conscience  from  thai 
heavy  prejudice  of  resisting  the  ordinance  of 
God,  iind  receiving  to  himself  damnation; 
though  every  of  those  circumstances  be  not 
observed,  which  by  tlie  municipal  law  is  rf 
quired. 

«  <  Secondly,  if  they  would  consider  the  ii»- 
portunities  that  often  may  be  urgent,  and 
pressing  necessaries  of  stau,  that  cannot  stay 
without  certain  and  apparent  danger,  for  tha 
motion  and  revolution  of  so  g);eat  and  vast  a 
body  as  such  assemblies  are,  nor  yet  abide  their 
long  and  pausing  deliberation  when  they  are 
assembled,  nor  stand  upon  the  answering  of 
those  jealous  and  over-wary  cautions  and  ob- 
jections made -by  some,  who,  wedded  ovei^ 
much  to  the  love  of  epidemical  and  popular 
errors,  and  bent  to  cross  the  moat  just  and 
lawful  designs  of  their  wise  and  g;racions  sove* 
reign  ;  and  that  under  the  plausible  shews  of 
singular  liberty  and  freedom,  which,  if  their 
conscience  might  speak,  would  App^x'  nothing 
more  than  the  satisfying  either  or  private  h»> 
mours,  passions,  or  purposes.' 
"  He  said,  he  needed  not  draw  any  argu* 
ments  or  conclusions  firom  these  places;  the 
substance  of  the  Chaiige  appeared  sufficiently 
in  the  words  themselves :  end  to  this  3d  Article 
he  fixed  two  other  of  these  six  charactfrs  of 
malice,  ibat  it  is  his  wicked  intention  to  avert 
his  majesty's  mind  from  causing  of  pariiaasenis^ 
and  to  cause  jealousies,  aeditioo^  and  diviiione 
in  the  kingdom;  which  be  shortly  enforced 
thus :  if  ptfliaments  he  taken  away,  mischieft 
aad  disorderi  nuet  seed*  abouad,  without  ai^ 
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possibility  of  good  laws  to  reform  them ;  griev- 
ances will  daily  increase,  without  opportunities 
o)r  means  to  redress  them ;  and  what  readier 
way  can  there  be  to  distractions  betwixt  the 
king  and  people,  to  tumults  and  distempers  in 
the  state,  than  tins  ? 

*^  And  so  he  concluded  this  third  Article  of 
*be  Charge. 

**  The  limitations  whereby  the  doctor  had 
provided  to  justify  (or  at  least  to  excused  him- 
^fy  were  propounded. to  be  three.  1.  Tnat  he 
did  not  attribute  to  the  king  any  such  absolute 
power  as  might  be  exercised  at  all  times,  or 
tipon  all  occasions,  according  to  his  own  plea- 
sure, but  only  upon  necessity;  extreme  and 
urgent.  9.  Ihat  the  sum  required  must  be 
proportionable  to  the  ability  of  the  party  and 
to  the  use  and  occasion,  d.  That  he  did  not 
say,  that  the  suV-stance  of  the  municipal  or  na- 
iional  laws  might  be  omitted  or  neglected,  but 
the  circumstances  only. 

"To  these  were  offered  three  Answers,  the 
iirst  general,  the  other  two  particular.  The 
ffeneral  Answer  was  this.  That  it  is  all  one  to 
leave  the  power  absolute,  and  to  leave  the  judg- 
ment arbitrary,  when  to  execute  that  power ; 
tor  although  these  limitations  should  be  admit- 
ted, yet  it  18  left  to  the  king  alone  to  determine, 
what  is  an  urgent  and  pressing  necessity,  what 
is  a  just  proj)ortion,  both  in  respect  of  the 
ability,  and  of  the  use  and  occasion :  and  what 
shall  be  said  to  be  a  circumstance,  and  what  of 
the  substance  of  the  law ;  and  the  subject  is 
left  without  remedy:  the  legal  bounds  being 
taken  away,  no  private  person  shall  be  allowed 
Co  oppose  his  own  particular  opinion  in  any 
of  these  points  to  the  king's  resolution  ;  so  that 
all  these  limitations,  thotigh  specious  in  shew, 
are  in  effect  fruitless  and  vain. 

^  The  first  particular  Answer  applied  to  that 
limitation  of  urgent  necessity,  was  taken  from 
the  case  of  Nonnandy,  as  it  appears  in  the 
Commentaries  of  Guilme  Jeremie,  upon  the 
customary  laws  of  that  duchy:  they  having 
been  oppressed  with  some  grievances,  contrary 
to  this  >i*anchise,  made  their  complaint  to  Lewis 
the  tenth,  which  by  his  charter,  in  the  year 
1314,  acknowledging  the  right  and  custom  of 
the  country,  and  that  they  had  been  unjustly 
grieved,  did  erant  and  provide,  that  from 
thence-forward  they  should  be  free  from  all 
subsidies  and  exactions  to  be  imposed  by  him 
and  his  successors ;  yet  with  this  clause,  *  si  ne- 
*  cessitie  grand  ne  le  requiret :'  which  small  ex- 
ception hath  devoured  all  these  immunities; 
for  though  these  states  meet  every  year,  yet 
they  have  little  or  no  power  left,  but  to  agree  to 
such  levies,  as  the  king  will  please  to  make 
upon  them. 

^  The  second  particular  answer  applied  to  the 
fimitation  tkid  diminution  of  tliis  power,  which 
may  be  pretended  to  be  made  by  this  word, 
circumstances,  as  if  he  did  acknowledge  the 
king  to  be  bound  to  the  substance  of  the  law, 
and  free  only  in  reeard  of  the  manner;  whereas 
if  the  places  be  observed,  it  will  appear,  that 
Im  inteada  by  that  word|  The  assembly  of  par- 


liaments, and  assent  of  the  people,  such  cod- 
tribution,  which  is  the  very  substance  of  the 
right  and  liberty  now  in^uetstion. 

''TTie  Circumstances  of  Aggravation  ob- 
served  to  be  annexed  to  this  cause,  were  these. 
The  first  from  tlie  place  where  these  sermons 
were  preached ;  the  court,  the  king's  own  fa- 
mily, where  such  doctrine  was  before  so  well 
beheved,  that  no  man  needed  to  be  converted. 
Of  this  there  could  be  no.end,  but  either  simo- 
niacal,  by  flattery  and  soothing  to  make  way 
for  his  own  preferment;'  or  else  extreme  mali- 
cious, to  add  new  afBictions  to  those  who  lay 
under  his  majesty's  wrath,  disgraced  and  im- 
prisoned, and  to  enlarge  the  wound  which  had 
been  given  to  the  laws  and  liberties  of  the 
kingdom. 

*•  The  second  was  from  the  consideration  of 
his  holy  function:  he  is  a  preacher  of  God's 
word ;  and  yet  he  had  endeavoured  to  make  that 
which  was  the  only  rule  of  justice  and  goodness, 
to  be  the  warrant  for  violence  and  oppreii»ioD. 
He  is  a  messenger  of  peace,  but  he  had  endea- 
voured to  sow  strife  and  dissension,  not  only 
amongst  private  persons,  but  even  betwixt  the 
king  and  his  people,  to  the  disturbance  and 
danger  of  the  whole  state:  he  is  a  spiritual 
father,  but  like  that  evil  father  in  the  gospel, 
he  haxb  given  his  children  stones  instead  of 
bread;  instead  of  flesh  he  hath  given  them 
scorfiions.  Lastly,  he  ii  a  minister  of  the 
church  of  England,  but  he  hath  acted  the  part 
of  a  Romish  Jesuit ;  they  Idbour  our  destruction, 
by  dissolving  the  oath  of  allegiance  uken  by 
the  people;  nc  doth  the  same  work,  by  dissolv- 
ing the  oath  of  protection  and  justice  taken  by 
the  king. 

"  A  third  point  ofaggravation  was  drawn  from 
the  quality  of  these  authors,  upon  whose  ao- 
thority  he  doth  principally  rely,  being  for  the 
most  part  friars  and  Jesuits,  and  from  his  fraud 
and  shifting  in  citing  those  authors  to  purposes 
quite  different  from  their  own  ineanings. 

"  Touching  which  it  was  performed,  that  most 
of  his  places  are  such' as  were  intended  by  the 
authors  ctmcerning  absolute  monarchies,  not  re- 
gulated by  laws  or  contracts  betwixt  the  king  and 
bis  people ;  and  in  answer  to  all  nutliorities  of 
this  kind,  were  nlledged  certain  passages  of  a 
Speech  from  our  late  sovereign  king  James,  to 
the  lords  and  commons  in  parliament,  1609. 

**  In  these  our  times  we  are  to  distinguish  lie- 
twixt  the  btate  of  kings  in  iheir  first  oriKiaal, 
and  between  the  state  of  settled  kings  and  luo- 
narchs  that  do  at  this  time  govern  in  civil  king- 
doms, &c. 

<<  Every  jost  king  in  a  settled  kingdom,  it 
bound  to  observe  the  paction  made  to  nis  peo- 
ple by  his  laws,  in  framing 'his  government 
agreeable  thereunto,  &c.  ' 

**  All  kiniis  that  are  not  tyrants  or  peijnred, 
will  be  glad  to  bound  themselves  within  the 
limits  of  their  laws ;  mid  they  that  penuads 
them  to  thecontrary  are  vipers  and  pests,  both 
against  them  and  the  commonwealth. 

«  It  was  secondly  observed,  that  in  the  97 
page  of  his  first  SennoD,  be  cites  these  vfords, 
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necessity,  aid ;  and  if  the  subjects  did  not  sup* 
ply,  the  kins  might  justly  avenge  it.  That  the 
propriety  of  estates  and  goi»ds  was  ordinarily 
la  the  subject;  but  extraordinarily^  that  is,  in 
case  of  the  kiogS  need,  the  king  hath  right  to 
dispose  them. 

**  These  assertions  in  that  Sermon,  he  said, 
would  be  proved  by  very  good  testimony,  and 
therefore  desired  theiords  that  it  might  he  care- 
fully examined,  because  the  cominom  held  it  to 
be  a  ^reat  contempt  to  the  parliament  for  him 
to  maintain  that  so  publicly^  wliich  was  here 
questioned. 

'*  They  held  it  a  great  presumption  for  a  pri* 
vate  divine  to  debate  the  right  and  pow^r  of  the 
king,,  which  is  a  matter  of  such  a  nature,  as 
to  be  handled  only  in  this  high  court,  and  thai 
with  moderation  and  tenderness. — And  so  he 
concluded  tliat  point  of  aggravation. 

'^  In  .the  last  place,  he  produced  some  such 
precedents  as  might  testify  ivhat  the  opinion  of 
our  ancestors  would  have  been,  if  this  case  had 
fallen  out  in  their  time;  and  herein,  he  said 
he  would  confine  himself  to  the  rei|;ns  of  the 
first  three  Edwards,  two  of  them  princes. of 
great  glory :  He  began  with  the  eldest,  Westni. 
1.  c.  33. 

"  By  this  statute,  3  £d.  1,  provision  was 
made  against  those  who  should  tell  any  false 
news  or  device,  by  which  any  discord  or  scandal 
may  arise  betwixt  the  king,  his  people,  and  great 
men  of  the  kingdom. 

«  27  Edw.  3,  RoU  Pari.  n.  80.  It  was  de- 
clared by  the  king's  proclamation,  scat  into  all 
the  counties  of  England,  That  they  that  reported 
that  he  would  not  observe  the  Great  Charter, 
were  malicious  people,  who  desired   to  put 


Soarez  de  legibus,  lib.  5,  cap.  17.  Acceptati- 
'  oneoi  populi  non  esse  conditionem  nccessa- 

<  riam  ex  vi  juris  naturalis  nut  gentium,  neque 

<  ex  jure  communi.'  *  The  Jesuit  adds,  *  neque 
*ex  antiquo  jure  Hispanis;*  which  words  are 
left  out  by  the  doctor,  lest  the  reader  might  be 
invited  to  inq^uire  what  was  '  antiquum  jus  His- 

*  paniae;'and  it  might  have  been  learned  from  the 
same  author  in  another  place  of  that  work,  that 
aWiut  two  hundred  years  since,  this  liberty  was 
*:ranted  to  the  people  by  one  of  the  kin^,,that 
no  tribute  should  be  imposed  without  their  con- 
sent. And  the  author  adds  further,  that  after 
the  law  introduced  and  confirmed  by  custom, 
the  king  is  bound  to  observe  it.  From  this 
place  he  took  occasion  to  make  this  short  di- 
gression, That  the  kmgs  of  Spain  being  pow^ 
erful  and  wise  princes,  would  never  have  pJirted 
n)th  such  a  mark  of  absolute  royalty,  if  they 
hod  not  found  in  this  course  more  advantage 
t!mn  in  the  other,  and  the  success  and  prospe- 
rity of  that  kingdom,  through  the  valour  and 
industry  of  the  Spanish  nation,  so  much  advan- 
ced since  that  time,  do  manifest  the  wisdom  of 
that  change. 

"  The  third  observation  of  fraud,  in  pervert- 
ing his  authors,  was  this:  In  the  twentieth  page 
vt  the  first  Sermon,  he  cites  these  words  out  of 
tiie  same  SuaresB,  de  l^ibus,  lib.  5.  c.  15.  fol. 
200.   '  Tribute  esse  maxime  naturalia,  et  prss 

*  se  ferre  justitiam,  qus  exiguntur  de  rebus 

*  propriis  ;*  this  be  produceth  in  proof  of  the 
just  right  of  kings  to  lay  tributes.  And  no  man 
that  reads  it  doubts,  but  that  in  Siurez's  opinion, 
the  kin^*s  interest  and  propriety  in  the  goods  of 
Lis  subjects,  is  the  ground  of  that  justice;  but 
the  truth  is,  that  Suarez  in  that  chapter  had 
distributed  tributes  into  divers  kinds,  of  which 
he  calli  one  sort, '  Thbotura  reale/  and  describes 
it  thus,  '  Soleut  ita  vocari  pensiones  qusdatn 

*  qux  peuduntur  regibus  et  principibus  exteris 
'  et  agris,  que  ^  priucipio  ad  sustentationem 

*  illis  applicata  fuerunt,  ipsi  vero  in  feodum  in 

*  aliis  ea  donarunt  sub  certa  pensione  annua, 
'  quae  jure  civili  canon  appellan  solet,  quia  cer- 
^  U  regula  et  lege  praescripta  erat ;'  so  that  the 
issue  is,  this,  which  Suarez  affirms  for  justificar 
tiuo  of  one  kind  of  tribute,  which  is  no  more 
than  a  fee-farm  of  rent  due  by  reservation  in 
the  grant  <if  the  king's  own  lands,  tlie  Dr.  here- 
in, worse  than  a  Jesuit,  doth  wrest  to  the  justi- 
fication of  all  kinds  of  tribute  exacted  by 
imposition  upon  the  goods  of  the  subjects, 
wherein  tbe  king  had  no  interest  or  propriety 
at  all. 

4.  **  The  last  aggravation  was  drawn  firom 
his  behaviour  since  these  Sermons  preached, 
whereby  he  did  continue  still  to  multiply  and 
increase  his  oiTence,  yea,  even  since  the  sitting 
of  the  parliament,  and  his  beinic  questioned  in 
parliament;  upon  the  4th  of  May  last  he  was 
so  bold,  as  to  publish  the  sixme  doctrine  in  bis 
own  parish-church  of  St.  Giles;  the  points  of 
which  Sermons  are  these: 

"  That  the  king  had  right  to  order  all,  as  to 
him  should  seem  good,  without  any  man*s  con- 
tent.   That  the  kiag  might  require,  in  time  of 


trouble  and  debate  betwixt  the  king  and  his  sub- 
jects, and  to  disturb  the  peace  and  good  estate 
of  the  king,  the  people,  and  the  realm.  . 

**  5  Edw.  2.  Inter  nojras  ordiuationes,  Henry 
de  Beamond,  for  giving  the  king  ill  counsel 
agitinst  his  oath,  was  put  from  the  coimcii,  and 
restrained  from  coming  into  the  presence  of  tbe 
king,  under  pain  of  confiscation  and  banishment. 

'<  19  Edw.  2.  Clause  Minidors.  Commissions 
were  granted  to  inquiie  upon  the  statute  of  W, 
1.  touching  the  spreading  of  news,  whereby  dis- 
cord and  scandal  might  grow  betwixt  the  king 
And  his  people. 

**  10  Edw.  Clause  M.  26.  Proclamation 
went  out  to  arrest  all  «hem  who  had  presumed 
to  report,  that  the  king  would  lay  upon  the 
wools  certain  sums,  besides  the  ancient  and  due 
customs,  where  the  king  calls  these  reports, 

*  Exquisita  mendacia,  &c.  que  non  tanium'  in 

*  publicam  Issionem,  sed  in  nostrum  cedunt 

*  damnum, et  dedecus  manifestum/ 

<'  12  Edw.  3.  Rot.  Almanlse.  The  king  writes 
to  the  archbisliop  of  Canterbury,  excusing  him- 
self for  some  impositions  which  he  had  laid,  pro- 
fessing his  great  sorrow  for  it,  desires  the  arch- 
bishop by  indulgences  and  other  ways  to  stir  up 
the  people  to  pray  f(»r  him,  hoping  that  God 
would  enable  him  by  some  satisfactorjr  benefit 
to  make  amends  and  comfort  his  s.ub)ecc»  for 
those  pre ssure#« 
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**  To  these  temporal  precedents  oF  tncient 
times  which  were  alledged,  he  added  an  eccle- 
siastical precedent  out  of  a  hook  called  Papilla 
Oculi,  being  published  for  the  instruction  of  coo-. 
fessorsy  in  the  title '  de  participantibus  cum  ei- 

*  communicatis/  fol.  59.     All  the  articles  of 
Magna  Charu  are  inserted  with  this  direction, 

*  Hos  articulos  i^norare  non  debent  qoibus  in- 
'  cumbit  confessiones  audire  infra  prouuciam 

*  Cantuariensem.' 

'^  He  likewise  remembered  the  proclamation 
8  Jac  for  the  calling  in  and  burniqg  of  doctor 
CoweVs  book,  for  which  these  reasons  are  given, 
For  mistaking  the  true  state  of  the  parliament  of 
the  kingdom,  and  fundamental  constitution  and 
priyileges  thereof:  for  speaking  irrererently  of 
the  common  law,  it  being  a  thing  utterly  unlaw- 
ful for  any  subject  to  speak  or  write  against  tha» 
law  uhder  which  he  liv^tb,  and  which  we  are 
sworn  and  resolve  to  maintain.  * 

**  From  these  precedenu  he  collected,  that  if 
temer  parliaments  were  so  careful  of  false  ru- 
mours and  news,  they  would  have  been  much 
more  tendec  of  such  doctrines 'as  these,  which 
might  produce  true  occasions  of  discord  betwixt 
the  king  and  his  people. 

**  If  those  who  reported  the  king  would  lay 
impositions,  and  break  his  laws,  were  thought 
aucb  heinous  offenders,  how  much  more  should 
the  man  be  condemned,  who  persuaded  the  king 
he  is  not  bound  to  keep  those  laws  ?  If  that 
^eat  king  was  so  fisr  from  challehging  any  right 
m  this  kind,  that  he  professed  his  own  sorrow 
and  repentance  for  griering  his  subjects  with 
unlawful  chaises :  If  confessors  were  enjoined 
to  ihune  the  consciences  of  the  people  to  the 
observances  of  these  laws,  certainly  such  doc- 
trine, and  such  a  preacher  as  this,  would  have 
been  held  most  strange,  and  abominable  in  all 
these  times  \ 

**  The  third  general  part  was  the  conclusion 
or  prayer  of  the  commons,  which  consisted  of 
ihyee  clauses.  l.'They  reserved  to  themselves 
liberty  of  any  other  accusation,  and  for  this,  he 
said,  there  was  great  reason,  that  as  the  doctor 
multiplied  his  offences,  so  they  may  renew  their 
accusations.  9.  They  save  to  themsetvee  liberty 
of  replyin|{  to  his  Answer,  for  they  had  grea't 
cause  to  think  that  he  who  would  shift  so  muqh 
.in  offendine,  would  shift  much  more  in  answer- 
ing. S.  They  desire  he  might  be  brought  to 
examination  and  judgment ;  this  they  thought 
.  would  be  very  important  for  the  comfort  of  the 
present  age,  for  the  security  of  the  future  against 
such  wicked  and  malicious  practices;  and  so  he 
concluded,  that  seeing  the  cause  had  strength 
enoueh  to  maintain  itself,  his  liumble  suit  to 
their  lordships  was.  That  they  would  not  observe 
fab  infirmities  and  defects,  to  the  diminution  or 
pr^udioe  of  that  strength.'' 

June  9.  The  Lord  Keeper  having  reported 
the  Dedaration  before  mentioned,  and  the  sub- 
stance  oi  Mr.  Pym's  Speech  on  the  delivery  of 
it,  the  lords  ordeced,  that  the  said  Manwaring 
should  b»  taken  into  custody,  and  brought  to 
Miwer  the  Char]ge  exhibited  against  him. 


June  10.  The  brds  examined  several  wit- 
nesses in  Dr.  Manwaring*s  cause. 

June  Uth.  Roger  Manwaring,  doctor  io 
divinity,  being  this  day  brought  tii  the  bar,  tbt 
Declaration  of  thfe  CQpimons  against  him  wa& 
read.  Then  Mr.  Serjeant  Crew  and*  Mr.  At- 
tomej^-General  did  charge  him  with  the  ufieaces 
contained  in  the  said  Declaration :  and  opened 
the  Proofs  of  the  said  Offences  out  of  the  seve- 
ral places  of  his  ^wo  Sermons,  which  he  preached 
before  the  king  in  July  last.  And  they  did  fur- 
ther charge  the  said  Itoger  for  preaching  a  third 
Sermon  the  4th  bf  May  last,  sitting  the  parliap 
meot,rn  his  own  parish  church  of  St.  Giks  uthe 
Fields ;  wherein  he  delivered  three  Articles  to 
this  effect,  viz.  1.  *'  That  in  matters  of  Sap- 
plies,  in  cases  of  necessity,  the  king  had  right  to 
order  all,  as  seemed  good  to  him,  witiiout  con- 
sent oi  his  people.  2.  That  the  king  might  re- 
quire Loans  of  his  people,  and  avenge  on  such 
as  should  deny.  3.  That  the  subject  hath  pro* 
perty  of  his  goods  in  ordinary ;  but,  in  eitraor- 
dinaries,  the  propert;)r  was  in  the  king."— Aod 
they  charged  the  said  Manwaring  with  great 
presumption,  to  dispute  the  right  of  the  king 
and  liberty  of  the  subject,  and  the  right  of  the 
parliaments,  in  his  ordinary  Sermons. 

The  Charge  being  ended,  the  Lord-Keeper 
demanded  of  Dr.  Manwaring,  Whether  Be  did 
acknowledge  the  3  tenets  to  be,  preached  by 
him  in  his  Sermons  4th  of  May :  this  he  abso- 
lutely  denied.  Whereupon  the  Clerk  reid 
the  Examination  of  H.  Clayton,  esq.  and  sir  D. 
Norton,  knt.  who  bad  affirmed  some  parts  there- 
of upon  their  oaths.  Then  Dr.  Manwaring  be- 
ing admitted  to  speak  for  himself,  protested  be- 
fore God,  upon  his  salvation,  "  That  he  never 
had  any  meaning  to  persuade  the  king  to  alter 
the  fundamental  laws  of  the  kingdom  :  his  oolj 
ends  were  to  do  his  majesty  service;  and  to 
persuade  a  supply  in  cases  of  extreme  neces- 
sity; he  desir^  favour  and  justice  to  eiphiin 
himself;  and,  because  his  book  consists  of  many 
conclusions,  that  the  spiritual  lords  might  be 
judges  of  the  inferences  and  logical  deductions 
therein."  He  further  humbly  besought  their 
lordships  to  allow  liim  counselto  speak  for  him, 
in  point  of  law ;  time  to  answer  the  particnlars ; 
a  copy  of  the  Charge  in  writing ;  and  recobrse 
to  his  hooks  at  home,  upon  caution  to  attend 
again,  when  their  lordships  shall  appoint.  i 

The  prisoner  being  withdrawn,  and,  after 
some  debate  on  his  requests,  brought  to  the  bar  j 
again,  the  Lord-Keeper,  by  direction  of  the 
house,  blamed  him  for  that  he  divided  his 
judges;  by  requiring  a  part  of. his  Charge 
against  him  to  be  referred  to  the  lords  ibe 
bishops ;  whereas  the  whole  matter  belongs  w 
all  the  lords  jointly.— Then  his  lordship  lold 
him.  That  the  house  had  considered  of  I:i9  o^^f 
requests,  and  granted  him  these,  vix.  1.  l<^ 
have  a  copy  of  his  Charge.  3.  To  l»ave  Um* 
till  Friday  morning  to  make  his  Answer.  '3. 
To  have  leave  to  g  >  to  his  own  house,  and  to 
abide  there  with  a  keeper.  And  his  lordship 
forther  told  him,  That  if,  upon  recoikctiog  him- 
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•eJf,  he  thall  desire  acoe»  to  their  lordsbipt  to*  I 
morrow  mornings  it  shnli  be  granted  him. 

Jone  12.   A  Message  firom  the  commons,  by  \ 
lir  Edw:  Coke  and  others.  | 

The  2nd  part  of  which  Message  was  concern-  ' 
ing  Dr.  Maitwaring's  Book;   They  said  they  ' 
Ibund  his  majesty's  command  set  upon  the  first  | 
leaf,  to  warrant  the  printing  of  that  book ;  but  ' 
that  this  they  had  cause  to  suspect,  because, 
though  they  foand  those  words  struck  out  in  the 
original,  they  still  btood  in  the  printed  book. 
Ai^,  as  they  conceive  the  printer  durst  not  do 
it  without  warrant,  they  therefore  desired  their 
lordships  to  examine  by  what  means  this  special 
command  was  derived,  from  his  majesty  to  the 
printer?  And  when  their  lordships  have  found  | 
the  party,  or  parties,  who  gave  the  warrant, 
the  commons  demand  to  have  him  or  them 
punished,  with  as  much  severity  or  more,  as 
Man  waring  himself. — Anne,    **  The  lords  do, 
unanimously,   agree,  That  his  majesty's  said 
Message  for  the  entering,  enrolling,  and  print- 
ing of  the  said  Petition  and  Answer,  shall  be 
entered  here,  as  is  desired :  and,  as  concerning 
the  examination   who  gave   the  warrant  for 
printing  of  Dr.   Manwaring's  Book,  their  lord- 
ships will  take  it  into  consideration ;   and  do 
that  therein,  which  shall  be  fit.'' 

The  same  day,  upon  another  Message  of  the 
commons  to  the  upper  house,  it  was  ordered  by 
their  lordstiips,  That  Rd.  Badger,  tvho  printed 
Dr.  Man wa ring's  Book,  be  presently  brought 
before  their  lordships ;  who,  being  brought  to 
the  bar,  sworn  and  examined,  answered,  That 
Dr.  Manwaring,  himself,  delivered  him  his  two 
Sermons  to  be  printed,  tvith  the  bishop  of  Lon- 
don's signification  to  that  effect,  under  tiis 
lordship's  hand  :  and  that  when  tlie  book  w^s 
fiiWy  printed,  Dr.  Manwaring  brought  the  title 
of  his  said  book,  written  with  his  own  hand,  as 
it  is  now  printed.  Hereupon  the  said  printer 
was  dismissed  at  this  time;  and  the  earl  of  Es- 
sex and  the  bishop  of  Lincoln  were  sent,  from 
the  house,  to  the  bishop  of  London,  to  under- 
stand, from  his  lordship,  what  authority  he  had 
for  signifying  his  majesty's  specini  command  fur 
the  printing  of  Dr.  Manwaring's  Book. 

June  13.  .Dr.  Manwaring  being  tliis  day 
brought  to  the  bar  before  the  lords,  and  ad- 
mitt^  to  speak  for  himself  unto  the  Charge  of 
the  commons  against  him,  answered  in  etiVct 
us  follow eth ;  '*  First,  he  shewed  that  he  was 
under  a  great  burthen  of  sorrow  and  weakness 
here  to  present  himself  unto  their  lordships : 
and  then  rendered  them  humble  thanks,  for 
filing  him  leave  and  time  to  recollect  himself 
before  he  made  his  Answer:  and  craved  a 
favourable  interpretation  of  what  he  was  now 
to  speak.  As  touching  his  two  Sermons  com- 
plaiuffd  of  by  the  commons,  he  said,  *  That  he 
was  induced  to  preach  them  by  a  public  remon- 
strance of  the  necessities  of  the  state  at  that 
lime:  and  that  he  primed  tlicm  at  his  majesty's 
special  command.  That. the  grounds  uf  his 
positions,  in  those  two  Sermon^,  are  in  the 
holv  scriptures,  aud  in  th^  interpreters  of  the 
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scriptures,  and  are  not  complained  of  by  the 
commons,  but  the  inferences  only,  drawn  from 
those  grounds,  are  questioned  by  them.  He 
craved  leave  to  explain  himself  in  two  of  those 
positions :  I'he  first  where  he  says,  *  That  kings 
partake  of  omnipotence  with  God,'  he  said, 
that  he  meant  no  more  by  this  than  is  meant 
by  the  holy  scriptures,  and  by  the  laws  of  the 
land :  for  the  Psalms  say,  *  Dii  estis' ;  and  Mr. 
Calvin  saith,  *  Reges  a  Deo  imperium  habere, 
*  er  divinam  potestatem  in  regibus  residere ;' 
wherefore  to  offend  against  kings  he  thought  it 
sacrilege;  and,  by  tlie  laws  of  the  kingdom,  a 
great  inuige  of  God  is  in  the  king.  The  other 
portion,  which  he  desired  to  explain,  was 
touching  the  king's  justice;  where  he  says,  in 
his  second  Sermon,  p.  S5.  ^  That  justice  inter- 
cedes not  between  God  and  nan,  nor  between 
the  prince,  being  e  father,  end  tiie  people,  as 
children :'  he  said,  <  I'hat  he  meant  thereby,  that 
as  noan  cannot  requite  God,  nor  the  child  the 
father ;  so  the  king,  being  dispenser  of  God'e 
power,  canuiot  be  requit^;  but  bis  meaning 
was  not,  that  the  king  should  not  have  laws.'-^ 
And  couching  tluMe  inferences,  made  by  the 
commons  out  of  his  two  Sermons  complained 
of,  which  they  impute  ctitlier  to  sedition  or 
malice,  or  to  the  destroying  of  the  municipal 
laws  of  the  land,  or  slighting  of  parliaments,  he 
protested,  before  God  and  his  holy  angels,  that 
they  were  never  in  his  thoughts.  He  only 
thought  to  persuade  those  huoourable  gentle- 
men, who  refused  to  conform  themselves,  to 
yield  a  supply  unto  the  present  and  imminent 
necessities  of  the  state.  And,  in  the  conclusion 
of  his  speech,  be  expressed  his  great  sorrow  to 
be  dius  accused :  and  begged  pardon  and 
mercy  of  their  lordships,  and  of  the  commons, 
even  for  God's  sake;  for  the  king's  sake,  whom 
they  so  much  honoured ;  for  religion's  sake ; 
and  for  his  calling's  sake ;  humbly  beseeching 
tliem  to  accept  of  this  submission.'' 

This  being  spoken  by  Dr.  Manwaring,  and 
he  willed  to  withdraw ;  the  lord  ai^hbishop  of 
Canterbury,  (Dr.  George  Abl)Ot)  called  to  him 
to  stay ;  and  iiaving  desired  leave  of  the  house 
that  he  might  say  somewhat  unto  him,  which 
was  granted  ;  liis  grace  then  told  him,  '  That 
lie  ini^ht  have  made  some  better  use  of  the 
great  £ivour  which  they  did  him,  in  giving  hint 
time  to  recollect  himself  before  his  Answer : 
but  he  saw  in  him  (as  St.  Bernard  saith)  '  I'hat 
there  are  some  men  who  are  miieri  sed  tio« 
miterendi  V  and  that  he  was  sorry  to  hear  such 
an  Answer  to  the  accusation  of  the  commons :' 
but,  God  be  thanked,  the  king  had  now  wiped 
away  what  was  intended  by  his  two  Sermons : 
which  Sennons,  his  grace  said,  he  both  mislik- 
ed  and  abhorred,  and  was  sorry  that  he  came 
only  to  extenuate  his  fault.  Touching  the  par- 
ticipation, which  J^t,  Manwaring  gave  tlie  king 
with  God,  his  i^race  told  him, '  That  it  was  very 
blasphemy ;  and  that  ttiose  words  in  the  Psaline, 
Dii  estis,  do  warrant  no  such  matter:'  and 
touching  hi»  other  assertion,  that  there  is  lio 
justice  but  between  equals,  and  not  between 
God  and  man;  the  parent  and  his  children; 
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Dor  between  the  king  and  bis  people ;  his  trace 
told  him,  '  It  was  impiout  and  false ;  and  that 
he  had  thereby  drawn  an  inramy  fip«)n  tift  and 
our  religion  ;  and  had  gi%'en  an  occasion  to  die 
Jesuits  ro  traduce  us  :*  and  shewed  him,  <  That 
the  scriptures  do  plainly  cfeclare  and  prove  a 
justice  from  God  to  man,  from  a  parent  to  his 
children,  and  from  a  king  to  his  people  :'  and 
farther,  *  That,  by  the  laws  of  God  and  man, 
there  was  ever  a  communitive  justice  between 
the  king  and  his  people,  for  matter  of  c<^in% 
and  a  distributive  ju.stice  for  eovernment/  Then 
putting  him  in  mind  of  Anaxarchns  the  philo- 
sopher, whom  tlie  king  of  Cyprus  caused  to  be 
brayed  in  a  brazen  mortar  for  his  base  flattery 
(as  a  just  rew^ard  for  all  flatterers  of  princes)  he 
blamed  him  much  for  citing  of  Suarez,  and 
other  Jesuits  in  bi<  sermons :  and  willed  him  to 
read  the  Fathers,  the  aniient  interpreters  of  the 
scriptures." 

The  Archbishop  bavins  ended  his  grave  ad- 
monition, Dr.  Mnnwnrini*  made  a  short  reply 
touching  his  said  two  a^'sertinns :  and  said, 
*  That  he  denied  not  justice  and  law  to  be  be- 
tween kinsr  and  people ;  but  affirmed  that  tlie 
king's  justice  could  not  be  requited  :  nnd  ex- 
cused himself  for  citing  of  Suaiez,  for  in  those 
places  he  spake  for  the  king/ 

The  prisoner  being  withdrawn,  the  lords  con- 
sidered of  their  censure  against  him ;  and  their 
lordships  thought  him  worthy  of  severe  punish- 
ment, for  attributing  unto  the  king  a  participa- 
tion of  God's  omnipotence,  and  an  absolute 
power  of  government ;  for  his  scandalous  asser- 
tions against  parliaments;  and  for  branding 
those  gentlemen,  who  refused  the  late  Loans, 
with  damnation ;  but,  for  tliat  he  so  deeply 
protested  that  he  had  no  intention  to  seduce  the 
king's  conscience ;  nor  to  sow  sedition  between 
his  mnjesty  and  his  people ;  nor  to  incense  bis 
majesty  against  parliaments ;  nor  to  abrogate 
the  municipal  laws,  as  was  objected  by  the 
commons ;  and  in  regard  tliat  the  king  himself 
had  protested  (as  was  affirmed  by  some  lords  of 
the  privy-council)  that  he  understood  him  not 
in  that  sense ;  and  for  that  his  majesty's  ^m- 
cious  Answer  onto  the  Petition  of  Right  exhi- 
bited  this  parliament,  hath  ren^oved  those  jea- 
lousies, which  otherwise  the  subjects  might 
justly  have  feared,  by  the-  assertions  in  those 
Sermons :  and  also  for  that  he,  the  «atd  Dr. 
Manwarinc,  had  shewed  h>mself  very  penitent 
and  sorry  for  the  same  s  their  lordships  agreed 
of  a  milder  Sentrnce  against  him  than  other- 
wise they  would. — ^This  Sentence,  being  first 
.  argued  by  parts,  was  afterwards  read  and  as- 
sented unto  by  the  general  and  unanimous  vote 
of  the  whole  house. 

June  14.  A  Message  was  sent  to  tlie  com- 
mons, *  That  the  lords  were  ready  to  proceed 
to  Judgment  against  Dr.  Man  waring ;  if  they, 
with  their  Speaker,  will  come  to  demand  the 
same.'  Anw,  *Thejr  will  come  presently.' 
The  lords  being  in.  their  rubes.  Dr.  Manwaring 
was  brought  to  the  bar  by  the  Serjeant  at  arms ; 
and  the  commons  with  theirSpeaker  being  come, 
llr.  Speaker  said :— «  My  lords ;   the  koigbts, 


cittsent,  and  burgesses,  of  the  commons  bouse 
of  parliament,  have  impeached  before  your 
liirdAhips  Roger  Manwaring,  clerk,  doctor  ia 
divinity,  of  divers  enormous  crimes;  for  which 
your  lordships  have  convened  him  before  you, 
and  examined  the  said  offences :  and  hdw, 
(he  commons  have  commanded  me,  their 
Speaker,  |o  demand  Judgment  against  him  for 
the  same." 

The  JuUGVssiT  against  Dr.  Manwaring. 

Then  the  Lord  Keeper  pronounced  the 
Judgment  against  him  in  tliese  words,  viz. 

"  Whereas  Roger  ManwRring,  doctor  in  di- 
vinity, hath  been  impeached  by  the  house  of 
commons  for  misdemeanors  of  a  high  nature, 
in  preaching  two  Sermons  before  his  mnjesty  in 
summer  last;  which  are  since  published  in 
print,  in  a  Book  intituled,  *  Religion  and  AUe- 
*  giancc ;'  and  in  a  third  Sermon  preached  in 
the  parish  church  of  St.  Giles  in  the  Fields,  the 
4th  of  May  last ;  and  their  lordships  hare  coa- 
&idered  of  the  said  Dr.  Manwaring's  Answer 
thereunto,  expressed  with  tears  and  ^rieffor 
his  offence,  most  humbly  craving  pardon  there- 
fore of  the  lords  and  commons  :  yet  neverthe- 
kss,  for  that  this  can  be  no  satisfaction  for  the 
great  offences  wherewith  he  is  charged  by  the 
said  declaration,  which  do  evidently  appear  ia 
the  very  words  of  the  said  two  Sermons,  their 
lordships  have  proceeded  to  judgment  agninst 
him ;  and  therefore  this  high  court  doth  ad- 
judge,— 1.  That  Roger  Manwaring,  doctor  in 
divmitVy  shall  be  imprisoned  during  the  plen- 
sure  of  the  house.  2.  That  be  shall  be  fined  at 
J, 000/.  to  the  king.  3.  That  he  .shall  make 
tuch  submission  and  acknowledgment  of  his  of- 
fences, as  shall  be  set  down  by  a  committee  in 
writing,  both  here  at  the  bar,  and  in  the  house 
of  coQunons.  4.  That  he  shall  be  suspended 
for  the  term  of  three  years,  from  the  exercising 
of  tlie  ministry ;  and  in  the  mean  time  a  suffi- 
cient preaching  minister  shall  be  provided  ont 
of  the  profits  of  his  living  to  serve  the  cure : 
this  suspension,  and  this  provision  of  a  preach- 
ing minister,  shall  be  done  by  the  ecclesiastical 
jurisdiction.  5.  That  he  shall  be  disabled  for 
e\*fir  to  preach  at  the  court  hereafter.  6.  That 
he  shall  be  for  ever  disabled  to  have  anv  eccle- 
siastical dignity  or  secular  office.  7.  1  hat  the 
snid  Book  is  worthy  to  be  burnt :  and  that  for 
the  better  effecting  of  this,  bis  majesty  may  he 
moved  to  grant  a  proclamation  to  call  in  the 
said  Books,  that  they  may  be  all  burnt  accord- 
ingly, in  London,  nnd  in  both  the  univenities; 
i  and  for  the  inhibiting  tlie  printing  thereof, 
hereafter,  upon  a  great  penalty.  Aoid  this  is 
the  Judgment  of  the  lords.^' 

Tlien  the  commons  departed,  and  Dr.  Man- 
waring was  sent  prisoner  to  the  Fleet. — After 
this  the  bishop  of  Lincoln  (Dr.  John  Williams) 
refKirtrd  the  Answer  of  the  bishop  of  London, 
unto  the  Message  sent  him  by  the  bou^e  the 
12th  of  June,  to  this  effet^t,  vis.  That  tlie  bisliop 
of  London  (Dr.  Geotge  Mouataigne)  answer- 
ed, *  That  he  received  a  letter  from  the  bishop 
of  Bath  aud  Wells  (Dr.  W.  Laud)  the  last  ftui* 
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flier,  for  the  printing  and  publishing  of  Dr. 
Manwaring's  two  Sermons,  by-  Iiis  majesty's 
coiDitiandt  and  tiicreapon  his  lordship  did  give 
way  far  (be  printing  thereof*  without  fiirther 
exaiuiiution  :  and  caused  these  words,  *  Pub- 
lished by  his  Majesty's  Special  Command/  to 
be  put  on  the  front  of  the  said  book  ;  that  it 
might  appear  to  be  printed  by  his  majesty's  au- 
thoriiy,  and  not  by  his  lordship's  approbation.' 
Hereupon  the  said  bishop  of  Bath  and  Wells, 
beii^  preaenCt  saidi  *  He  could  give  no  sudden 
Answer  unto  thb  report ;  but  acknowledge.! 
tbit  he  wrote  the  said  leUer  unto  the  bishop  of 
London,  by  his  majesty's  express  command- 
meat,  that  the  said  two  Sermons  should  be^ 
printed:  which  letter,  he  said,  he  wrote  last 
summer  from  Woodstock,  when  liis  majesty 
was  there.'  And  the  earl  of  Montgomery 
affirmed,  upon  bis  honour,  '  That  he  was  then 
present  at  Woodstock,  and  heard  his  majesty 
command  the  bishop  of  Bath  and  Wells  to 
cause  the  said  Book  to  be  printed ;  and  that 
tht  said  bishop  desired  his  majesty  to  think 
better  of  it,  for  there  were  many  things  therein 
which  would  be  very  diitasteful  to  ilie  people.' 
--The  duke  of  Bucks,  also,  and  the  earls  of 
8affolk  and  Dorset*  protested,  on  their  honours, 
'  That  they  have  since  heard  his  majesty  affirm 
as  much.' 

June  16.  The  Honse  ef  Lords  ordered  to 
he  delivered  to  the  kin^  by  the  Lord-Keeper 
two  Messages,  one  agmnst  Dr.  Manwaring's 
Books;  during  his  majesty  to  put  out  bis  Pro- 
clamation to  call  in  the.  said  Books,  that  ihey 
might  be  all  burnt  in  London  and  Westminster, 
and  at  both  the  universities.  Also  to  inhibit 
the  reprinting  of  them  under  severe  penal- 
ties, &c. 

June  18.  The  Lord  Keeper  reported-thekine's 
Answer  to  the  two  Messages,  concerning  the 
cancellmg  tlie  commission  of  Excise,  and  about 
Dr.  Manwaring's  Books.  As  to  Dr.  Man  waring, 
his  majesty  said^  <*  That  he  was  wcH  pleased 
with  their  request,  and  would  order  the  attoi^ 
ney-general  to  prepare  a  proclamation  accord- 
ingly." 

I>r.  Manwaring's  Submission. 

June  21.  Dr.  Manwaring  was  brought  to  the 
bar,  in  order  to  read  and  subscribe  the  follow- 
ing Submission,  which  a  committee  of  lords  had 
drawn  up  for  that  purpose :  viz. 

*^  May  it  please  this  honourable  house,  I  do 
here,  in  all  sorrow  of  heart  and  true  repontavQB, 


acknowledge  the  man^  errors  and  indiscretiona 
which  I  liave  committed;  in  preaching  and 
publishing  those  two  Sermons  or  nnine,  which  -I 
called  *  Religion  and  Allegiance,'  and  my  great 
fault  in  falling  upon  this  theme  again,  aiiJ  hand- 
hug  the  same  rashly  and  unadvisedly,  in  my 
own  parish  cliurch  of  St.  Giles  in  the  Fields, 
the  4th  of  Muy  last  pa^.  I  d.)  fully  acknow- 
ledge those  3  Sermons  of  mine,  to  have  been 
full  of  many  dangerous  passages,  inferences,  and 
scandalous  aspersions  in  most  pans  of  the  same  ^ 
and  I  do  humbly  acknowledge-  the  justice  of 
this  honourable  house,  in  that  Judgment  and 
Sentence  passed  upon  me  for  my  great  otfence : 
and  I  do,  from  the  bottom  of  my  heart,  crave 
pardon  of  God,  the  king,  and  tliis  honourable 
house,  the  church,  and  this  commonwealth  in 
general,  and  those  worthy  persons  adjudged  to 
be  reflected  npon  by  me  m  particular;  fur  these 
great  errors  and  ofieuces. 

"  UooEi^  Mavwarzno." 

After  this,  tlie  Doctor  was  led  into  the  house 
of  commons  by  the  warden  of  the  Fleet  prison, 
where  he  made  the  same  Submission,  on  his 
knees^  at  their  bar.^i^ 


*  Doctor  Manwaring's  Sermons,  intituled, 
"  Religion  and  Allegiance,'' were  suppressed  by 
proclamation,  the  king  declaring,  that  though  tho 
grounds  thereof  were  rightly  Laid  to  persuado 
obedience  from  subjects  to  their  sovereign,  and 
that  for  conscience  sake;  yet  in  divers  passa^e^ 
inferences,  and  applications  thereof,  trenchmg 
upon  the  laws  of  this  land,  and  proceedings  of 
parliamentSi  whereof  he  was  ignorant,  he  so 
far  erred,  that  he  had  drawn  upon  himself  the 
just  censure  and  sentence  of  the  high  court  of 
parliament,  by  whose  judgment  also  that  Book 
stands  condemned  :  Wherefore  beinie  desirous 
to  remof  e  occasions  of  scandal,  he  thought  fit 
that  those  Sennons,  in  regard  of  their  influences 
and  applications,  be  totally  suppresse<l; 

Moreover  bishop  Montague,  and  doctor 
Manwaring,  procured  a  royal  Pardon  of  all 
errors  heretofore  committed  by  them,  either  iu 
speaking,  writing,  or  printing,  for  which  ihey 
might  be  herearter  questioned.*  And  doctor 
Manwaring,  censured  by  tlie  lords  in  parlia- 
ment, and  perpetually  disabled  from  future  ec- 
clesiastical preferments  in  tbe  church  of  Eng- 
land, was  immediately  presented  to  the  rectory 
of  Stamford  Rivers  in  Essex,  and  had  a  dispen- 
sation to  hold  it,  togetlier  with  the  rectory  of 
St.  Giles's  in  the  Fields. 
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132.  TlieCase  of  Hugh  Pine,  esq.  upon  an  Accusation  of  Treason, 
for  Words  spoken  in  Contempt  of  the  Kihg :  4  Charles  I. 
1628.    [Croke,Car.  117-] 


Id  Seijeants-Inn  Hall,  at  a  Meeting  of  the 
T«»eWe  Judf^es,  viz. 

T%e  Kmg*i  BenrA.— Sir  Nicholas  Hyde,  knt. 
Chief  Justice ;  sir  John  Doderidge,  knt. ;  sir 
Wm.  Jones,  knt.;  sir  James  Whitlock,  knt. 
Justices. 

Th4  Common  Pleat. — Sir  TIio.  Itichardson, 
knt.  Chief  Justice;  sir  Richard  Hutton,  knt.; 
sir  Francis  Harvey,  knt.;  sir  Georj^e  Croke, 
knt. ;  sir  Henry  Yelverton^  knt.  Justices. 

The  ExcAequcr,-^S'ir  Jn.  Walter,  knt.  Chief 
Baron;  sir  Edward  Bromley,  knt.;  sir  John 
Denhaoi,  knt. ;  sir  George  Vernon^  knt. ;  sir 
Thomas  Trevor,  knt.  Barous. 

William  Collier,  attending  Mr.  Pine  at  bis 
house  in  the  country,  wa»  demanded  of  him. 
Whether  he  had  seen  the  king  at  Hiaton,  or  no? 
Collier  answered,  That  he  had  seen  ttie  king 
Ihere.  Mr.  Pine  replied,  "Then  hast  thou 
seen  as  unwise  a  king  as  ever  was,  and  so  go- 
verned as  never  king  was ;  for  he  is  carried  as  a 
roon  would  carry  a  child  with  an  apple;  there- 
fore I  and  divers  more  did  refuse  to  do  our 
duties  to  him." 

After  which  tvords  spoken,  William  Collier, 
ueeting  with  Richard  Collier  his  brother,  asked 
btm,  "  Whether  the  kioi;  were  not  a  wise  king?" 
who  answered,  «*  Yes,  he  was  a  wise  aud  tem- 
perate king.*' 

After  which,  at  another  time,  Monsieur  Se- 
biza  being  at  Mr.  Pawlett*s  house,  at  Ilinton, 
Mr.  Pine  asked  Collier;  whether  the  king  was 
there,  or  no?  who  answered,  that  he  heard 
he  was.  Mr.  Pine  replied,  That  he  could  have 
had  him  at  his  house,  if  be  ^ould,  as  well  as 
Mr.  Pawlett. 

At  another  time  one  George  Morley,  a  lock- 
smith, being  at  Mr.  Pine's  house,  he  asked  him, 
^  «  What  news?"  whereunto  he  answered,  That 
'  he  heard  the  kin*:  was  at  Mr.  Pawlett's  at  Hm- 
ton.  Then  Mr.  Pine  said,  **  That  is  nothing; 
for  I  might  have  had  him  at  my  house,  as  well 
as  Mr.  Pawlett,  for  he  is  to  be  carried  any  whi- 
ther." And  then  Mr.  Pine  said  aloud,  "  Before 
God,  he  is  no  more  fit  to  be  king  than  Hick- 
wright."  This  Hickwright  was  an  old  simple 
fellow  who  was  then  Mr.  Pine's  shepherd. 

Theae  words  being  tlnis  proved  by  William 
Collier  and  George  Morley,  all  th^  judges  were 
commanded  to  assemble  themselves,  to  con- 
sider and  resolve  what  offence  the  speaking  of 
those  words  were. 

Whereupon  sir  Nicholas  Hyde,  chief  justice 
of  the  king's  bench;  sir  Thomas  Richardson, 
chief  justice  of  the  common  pleas;  sir  John 
Walter,  chief  baron  of  the  exchequer ;  sir  Wil- 
liam Jones,  one  of  the  justices  of  the  king's 
bench ;  sir  Henry  Yelverton,  one  of  the  justices 
of  the  Common  pleas;  sir  Thomas  Trevor  and 
Oeorj;e  Vernon^  barons  of  the  excbequefi  noDe 


other  of  the  jadges  being  then  in  town,  met  at 
Seijeants-Ihn,  in  Fleet-street,  w  here  tbey  de- 
bated the  case  amongst  themselves,  in  the  pre- 
sence of  sir  Robert  Heath,  the  attorney-gene- 
ral ;  and  divers  precedents  were  tlien  produced, 

viz. 
The  Case  of  Jiiliana  Quick,  (Kane).  Anno 
vicesimo  primo  Henrici  Sexti. 
Juliana  filia  Willielmi  Quick,  et  alii  falsi  pro- 
ditores  incogniti  in  occulto  machiuantes  mortem 
re^is,  &c.  pnedicta  Juliana  ex  assenSu  WiUiel- 
mi,  et  aliorum  proditorum  ignotorum,  eidem 
domino  regi,  ut  fuit  equitans  in  via  adhesit,  et 
dixit  eidem  domino  regi ;  *  Harry  of  Windsor, 

<  ride  soberly,  thy  horse  may  stumble  and  break 
'  thy  neck.'  And  when  the  noble  John  Beau- 
champ  then  said  to  her,  '  To  whom  speakest 

*  thou?"  she  answered,  '  To  that  proud  boy  in 
'  red,  riding  on  horseback,'  point mg  with  her 
hand  to  the  said  king.  And  further  calling  out 
to  the  said  king,  said,  *  It  becometh  tliee  bet- 

*  ter  to  ride  to  thy  uncle,  than  that  thy  uncle 

*  should  ride  to  thee;  thou  wilt  kill  him,  as  thou 

<  hast  killed  thy  mother:  lend  to  tby  uncle's 
'  wife,  whom  thou  keenest  from  him.  Tboa 
'  art  a  fool,  a  known  fool  throughout  the  whole 
'  kingdom  of  England.'  She  had  pain  fort  tt 
{/are  because  she  would. not  plead.* 

Thomas  Kerver's  Case,  (Berkshire).  In  the 
twenty-first  year  of  Hen.  6. 
Thomas  Kerver  indictatur,  pro  eo  quod  ipse 
p'roditorie  dixit  verba  sequentia,  '  Woe  to  the 
'  kingdom  where  a  child  is  king.'  Et  iteroni 
dixit,  <  It  had  been  better  for  the  kingdom  of 
'  England  by  an  hundred  thousand  pounds,  if 

<  the  said  king  had  been  dead  twenty  years  be- 
'  fore.'   Et  iterum,  '  It  had  been  better  for  tbe 

<  said  kingdom  by  an  hundred  thousand  pounds, 

*  if  the  said  king  never  had  been  bom.'  Aud, 
'  That  the  Dauphin  of  France  was  in  Aquitaiu 
'  and  Gascoyn,  with  a  great  power,  and  va- 
'  liauily  fighting,  possessing  himself  of  the  land 

*  of  the  king  of  England  in  Aquitain  and  Ga»- 

*  coyn.    And  if  the  said  king  were  but  of  as 

*  much  humanity  as  the  Dauphin,  who  is  nf  his 
'  age,  the  said  kmg  might  quietly  and  peaceably 
^  hold  and  enjoy  his  said  lands.'  To  this  he 
pleaded  Not  Guilty,  and  was  committed  to  the 
constable  of  the  Tower  of  London ;  and  ofler- 
ward  recommitted  to  Wallingford  castle.-^ 
Ideo  nil  ultra  apparet. 

John  Clipsham's  Case,  (Sussex).  In  tlie  tweoty- 
ninth  year  of  Hen.  6. 
Johannes  Clipsmim  indictatur,  pro  eo  quod 

*  A  prisoner  standing  mute  in  high-treason 
is  iptofueto  attainted :  S  Hale,  286, 4  Bl.  Com. 
S48.  And  in  felony  and  piracy  such  obstinacy 
amounts  to  a  conviction,  by  19  Geo.  3,  c.  SO. 
See  3  Hawk.  P.  C.  ch.  SO,  8vo.  edit. 
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ipsi  et  slii  dixeranty  quod  dominm  rex  non 
fuic  (k  poCestatCy  oec  sci^otia,  ad  regnain  An- 
gliz  gubcrnandiim,  et  quod  noluerUDt  ulterius 
obedire  regi,  ncc  gubernationi  nxsyjofra  idem 
regnnm;  miuantesque  inter  se  veiM  populoB 
domioi  re^  de  comiuCtt  Kanciv,  pro  eo  quod 
ipsi  nolueruot  resistere  ipsum  regero  de  ju»- 
ticia  sua  infra  eundem  coiuitatum,  ac  similiter 
insunexerunty  &c. 

The  Mirficlds'  Case,  (Sussex).  In  the  twentj- 
ninth  year  of  Hen.  6, 
Johannes  Mirfieid  et  Willielmus  Mirfield  in- 
dlctautar,  pro  eo  quod  dixerunt,'  '  That  the 

*  kiug  was  a  natural  fool,  and  would  often- 
'  times  hold  a  staff  in  his  hand,  with  a  bird  over 

*  the  end,  playing  therewith  as  a  fool;  and  that 
'aootber  king  must  be  ordained  to  rule  the 

*  land;  saying.  That  dw  king  was  not  a  person 
'  able  to  role  the  land/    £t  ulterius  dixerunt, 

*  That  ibe  charter  that  the  king  made  at  the 
'  Orst  insurrection  was  fabe ;  and  that  he  and 
'  bis  fellowship  would  arise  again ;  and  when 

*  they  were  up^  they  would  not  leave  any  gen- 
'  tiemao  alive  but  such  as  they  list,  &c.' — Per 
indictam.  session.  Sussex. 

Bretenham's  Case,  (Norfolk).    In  the  thirty- 
first  year  of  Hen.  6. 
Willielmus  Brecenhaoi  generosus  indictatur, 
pro  proditoriis  verbis,  viz.  quod    *  Ricliardus 
'  dux  Eborum    extra   terram  Iliberniae  iufra 

*  quiodecem  dies  tunc  proxime  sequeiites  ve- 
'  Diret  et  coronam  dicti  domini  regis  de  eodem 
'  rege  auferret,  et  illud  super  caput  ejusdeoi 

*  duels  infra  brevi  poni  facerit.' — Notatur  in 
margine  indictamenta  sic,  trespas  enormia,  con- 
tempt, et  alia  offence.  Tamen  in  indictamento 
est  *  proditorie  loquebatur,  &c.' 

William  Ashton's  Case,  (Suffolk).  In  the 
thirty-first  year  of  Hen.  6. 
WiUidmos  Ashton  miles  indictatur,  pro  eo 
qood  ipse  et  alii  proditoiie  diversas  billas  et 
scripturas  in  rythmb  et  balladis  factas  et  fa- 
bricatas,  snper  ostia  et  fenestras  diversoram 
homioum  posoerunr,  redtantes  iu  dsdem, 
qood  dominus  rex,  per  consilium  ducis  Snffnl- 
ci«,  episcopi  Sarum,  epiacopi  Cicestrias  domi- 
oi de  Say,  et  aliurum  de  concilio  domiui  regis 
existent.'  vencUdit  regna  Anglis  et  Franciae;  et 
qood  rex  Franciae,  avoncSus  regis,  regnaret 
mper  dictum  regem,  dicentes  et  scribeates  base 
ounia  et  singula.  £t  similiter  miserant  literas 
homtnibus  &  Kane,  sd  insurgendum  erga  re- 
lem,  ad  adjuvandom  ducem  Eborum,  &c.  ad 
guerram  levandum.  Per  indictamentum  Suff. 
■line  31 H.  6. 

John  Gayle's  Case,  (Essex).  In  the  thirty- 
fiMirth  year  of  Hen.  sexti. 
Johannes  Gayle  iudictatur,  pro  eo  qood  ipse 
tt  alii  dixerunt,  qood  '  dictus  rex,  et  omnes 
'  domiQi  stti  circa  personam  suam,  et  oonci- 
<  hum  soum,  falsi  sum,  et  qood  ipsi  petitiones 
'  was,  «Q  ultimo  parliamento  dicti  regis,  apud 
'  Westmoaasterium  tentvm,  per  ipsos  et  totam 
'  commonitatem  Kanci»  petitiooat.  &c.  invitis 
'  dentibw  dicti  itgis  hsl^cro  ipoloeront  i  et  qaod 


*  non  licet  episcopis  dicti  regni  nllam  potesta* 
'  tern,  nee  aliqnam  congrcgationem  popuU  erga 

*  ipsos  ad  perturbandum  de  bonis  propositis 

*  suis  perimpjendis,  asscmblare,  nee  retinere. 
'  Quodque  presbyteri  totius  AogliaB  nulla  bona 

<  nee  catalia,  preter  catkedram  et  candela- 
'  brum,  ad  inspiciendum  super  libros  suos  ha- 

<  berent  et  possiderent.      Ac  quod  Johannes 

<  Mortimer,  alias  Cade,  est  vtvens ;   et  quod 

<  ipse  asset  eorum  capitalis  capitaueus  in  om* 
^  nibus  propositis  suis  pcrimplend.  credentes, 

<  et  dicentes,  quod  ipsi  essent  infra  tres  dies 
'  quinque  millia  hominum  armatorum  :  et  si- 
'  miiiter  guerram  erga  regem  levarent.'**-Ha-i 
buerunt  chartam  allocationis  eodem  termino. 

Oliver  Germaine's  Case,  (Wiltshire).  In  the 
second  ^ear  of  Kdw.  4. 
Oliverus  Gerroaine,  taylor,  et  alii  falsi  pro- 
ditores,  machiuantes  et  proponentes  quomodo 
regem  Edvardum,  &c.  destruere  potuenint ;  et 
Henricum  sextum,  nuper  de  facto,  et  non  de 
jure,  regem  Angliae,  mimicum  regis  Anglias, 
authoritate  parliamenti  reputat.  et  approbat. 
iufra  regnum  Angliae,  extra  regnum  Scotiae  re- 
ducere,  .et  regem  Edvardum  deponere,  &c. 
mortem  regis  compasser,  &c.  credentes  et  di- 
centes inter  se,  in  prophesiis,  ut  falsi  heretici^ 
quod  dominus  Henricus,  nupcr  rex^  infra  breve 
es»et  eorum  rex  in  regno  Angliae  sicut  prius,  et 
coronam  suam  in  eodem  regno  haberet  et  reti- 
neret,  dicentes  haec  omnia  ea  intentione,  quod 
veri  populi  domiui  regis  cordialem  amorcm  ex- 
traherent. — Judgment,  to  be  hanged,  drawn, 
and  quartered. 

William  Belmyn*s  Case,  (Norfolk).  Anno 
nono  Edvardi  quarti. 
Willielmus  Belmyn,  de  Norwico,  mercer,  in- 
dictatur, quod  cum  Eobertus  de  Ryddesdale,  ^ 
diutUrno  tempore  proponens  statum  et  dignita- 
tem regis  Edvardi  quarti,  &c.  adnihillare,  &c« 
et  ipsum  regem  per  guerram,  &c.  de  regali, 
&c.  privare,  &c.  inter  alias  falsas  proditioues, 
&c.  diversos  articulos  proditorum,  &c.  fabri- 
cavit,  publicavit,  et  proclamavit.  £t  quod 
pnedictus  Willielmus  quandam  sceduUm  te- 
norem  praedictorum  articulorum  continent, 
apud  N.  &c.  monstravit  et  publicavit,  et  eos- 
dem  articulos  pro  boois  articulis,  et  communi 
utilitate  regni  ezpcdientes  afirmavit,  et  quam- 
plures  personas  ad  ipsos  articnbs  manutenen-*. 
dum  et  approbanduro  excitavit.~^Nota,  Nox| 
dicitur  proaitorie  in  eodem  indictamento. 

Tlie  Case  of  Thomas  Buidet,  (Warwick).  Anno 
decimo  septiaio  Edvardi  quarti. 
Juratores  prsMentant,  quod  Thomas  BurdeC, 
nuper  de  Arrow,  in  comitatu  Warwici,annigery 
Deum  prae  oculis  non  habens,  et  debitom  legi» 
ancise  wm  minime  ponderans,  ex  malitia  pns- 
cogitata,  diabolica  instigatione  sednctns,  viceai* 
mo  die  Aprilis,  anno  re^oi  regis  Edvardi  quar> 
ti,  post  conquestom  decimo  quarto,  et  per  di» 
versas  vices  postea,  apud  villam  WestmooM- 
teni,  in  comitato  Middlesexiae,  ialso  et  prodi^ 
torie,  contra  legianciss  suae  debitom,  mortem 
et  destractionem  ipsius  regis  imaginavit  com- 
passof  ftut  et  dccukrit,.  ac  ipsum  regcfO  fidse 
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et  proditorie  adtunc  et  ibidem  interficerc  pro- 
posuity  et  ad  illud  falsam  nefandum  prbpositum 
MiURi  perimplettdam,  falso  et  proditone  labo- 
rafit  et  procuravit  quosdam  Jobannem  Stacj, 
nuper  de  Oionia,  in  comitatu  Oxon,  generu- 
sum,  et  Thomam  Blake,  nnper  de  Oxon,  in 
oomitattt  Oxon,  dericumy  apad  villain  West- 
niona»terii  pnedictam  duodecimo  die  Norem- 
bris  time  proxime  secjueut.  ad  calculandum  et 
laborandum  de  et  circa  nativitatem  dicti  do- 
miui  regis  et  Edvardi  filii  sui  primogeniti,  prin- 
cipis  Walliae,  et  de  morte  eoruodem  domini  re- 
gis ac  prindpis  ad  sciendum  quando  iidem  rex 
et  Edvardtts  filius  ejus  morientur.  Dictique 
Johannes  Stacj  et  Thomas  Blake,  sdeutes  iliud 
falsum  et  nefandum  proposicum  pnedicti  Tho- 
me Burdtfty  ipsi  Johannes  Stacy  et  Thomas 
Blake,  dicto  duodecimo  die  Novembris,  apud 
villam  Westmona&terii  praedictam,  falso  et  pro- 
ditorie mortem  ipsorum  regis  et  principis  imagi- 
naverunt  et  compassi  fiierunt,  ac  ipsos  regtm 
ac  prindpem  adtunc  et  ibidem  interficere  pro- 
posuerunt.  Et  postea,  sexto  die  Februarii, 
dicto  anno  decimo  quarto,  apud  vfllam  West- 
monasterii  prsBdictam,  prsdicti  Johannes  Stacj 
ac  Thomas  Blake  eorum  falsum  et  proditorium 

Eropositum  perimplendam,  falso  et  proditorie 
tboraverunt  et  culculaverunt  per  artem  magi- 
cam,  nJeromanciaro,  et  astronomiam,  in  mor- 
tem et  Snalcm  de&tructionem  ipsorum  regis  ac 
prindpis.  Et  postea,  scilicet,  vicesimo  die 
Maii,  anno  regni  dicti  re^  decimo  quinto, 
apud  villam  Westmooasterii  praedictam,  pne- 
dicti Johannes  Stacjr  et  Thomas  Blake,  falso  et 
proditorie  artibus  prasdictis  laboraverunt ;  licet 
juxta  determinationem  sacraro  sancts  ecclesiae 
ac  doctrinam  diversorum  doctoruin,  coilibet  li- 
geo  domini  regis,  de  intromittendo  de  regibus 
et  prindpibus,  in  foroA  pnedictft, .  absque 
eorum  voiuntate,  et  praceptis  inhibitum  fuit. 
£t  po&tea,  iidem  Johannes  Stacy  et  Tbomas 
Blaxe,  ac  praedictus  Thomas  Burdet,  apud 
pnedictam  villam  Westmonasterii,  vicesimo 
sexto  die  Maii,  eodem  anno*  decimo  qninto, 
cuidam  Alexandra  Rosseton,  et  aliis  de  populo 
domini  repis,  ftdso  et  proditorie  manifestave- 
runt  et  dixerunt,  *  qnod  per  calculationem  et 

*  artcs  praedictas,  per  ipsos  Johannera  Stacy  et 
<  Thomam  Blake^  in  form&  pnedict& ,  factas, 
'  iidem  rex  et  prmceps  non  aiu  viverent,  sed 

*  infra  breve  obierent ;'  ad  intentionem  qnod 
per  detectionem  et  hujusmodi  materia  mani- 
festationem,  populi  ipsius  regis  magis  ab  ipso 
Mge  cordialem  amorem  retxaherent ;  et  idem 
dominus  rex  per  notitiam  illarum  detectionis 
ft  manifestationis,  tristitiam  inde  caperetet  ab- 
Weviacioiiem  vita  sua.  Ac  qnod  pradictus 
Thomas  Burdet,  mortem  et  destructionem  ip- 
tios  rejpfl  supremi  dicti  domini  sui  et  pnedicti 
domini  prindpis,  ac  subversiooem  legum  soa- 
rum  per  ^uerram  et  discordiam  inter  ipsum  re- 
gem  et  ligeos  Sttos  in  regno  pnedicto  moven- 
dom,  sexto  die  Martii,  anno  regni  dicti  regis 
decimo  septimo,  apod  Holboni,  in  comitatu 
Middlesexia,  faJso  et  proditorie  imaginavit, 
compassus  fuit,  et  drcuivit,  ac  ipsos  regem  ac 
principem 'iotor6cere  proposi^it.    £t  ad  iilud 


falsum  nefandum  propositum  soum  finalitcr 
perimplendom,  praedictus  Thomas  Burd^  di- 
veraas  billas  et  scripturas  in  rythmis  et  bailadis 
de  murmurationibus  seditionibus  et  proditoriii 
exdtatiouibos,  &ctas  et  fabricatas  apud  Hoi- 
bom,  et  villam  Westmonasterii  praoict.  falw 
et  proditorie  dispersit,  projecit,  et  seminavit 
dicto  sexto  de  Martii,  ac  quinto  ct  sexto  diebui 
Maii,  dicto  anno  dedmo  septimo,  ad  inta- 
tionem  quod  populi  domini  regis  oordiaiem 
amorem  ab  ipso  rege  retraherent  ac  ipsum  re- 
lioquerent,  ac  erga  ipsum  regem  insui^erent, 
et  guerram  ei^ga  ipsum  regem  levareot,  lo  fina- 
lem  destructionem  ipsorum  regis  ac  doiuioi 
principis,  et  contra  Ugeandam  suum,  necnon 
contra  coronam  et  dignitatem  ipsius  regi).— 
Judgment,  (o  be  hangeS,  drawn,  and  quariered. 

The  Case  of  John  Alkerter,  (Kane).  Anoo  de- 
cimo octavo  Edvarai  quarti. 
Johannes  Alkerter,  yeoman,  nuper  serrteni 
Ricbardi  comitis  Warwici  et  Sarum,  A  diutumo 
tempore  proponens  staturo  regu  pejorare  et  de 
rq^mine,  &c.  quantam  io  se  fuit  proditone; 
per  diversa  verba  nefanda,  et  alia  dicta  sua  re- 
nenosa,  de  diversis  murmurationibus  seditiooi- 
bus  proditonim  escitationibus  factis  et  fabri- 
catis,  A  gubernatione  privare,  &c.  ad  inten- 
tionem quod  populi  ejusdem  regis  cordialem 
amorem  retralierent,  per  discordiam  inter  reeem 
et  populum  sunm  movendum,  proditorie  dixit 
Willielmo  Pend,  Willielmo  Fowle,  et  Sampsoni 
Halk,  sub  hac  forma,  viz.  quod  Willielmos 
Pend  et  Johannes  Alkerter  olim  servieotes 
dicti  Richardi  comitis  Warwid  fuerunt,  et  nunc 
quod  idem  comes  diem  suum  clausit  extra- 
itaum ;  et  hoc  non  obstante  infra  breve  babe- 
rent  oomitem  Oxonia  (qui  supersteb  est)  infra 
hoc  regnum  Anglia,  qui  in  futu^  parcellam 
hujus  patria  guberuet ;  affirmandoqoe  nlterius 
verba  sua  cuidam  Galfrido  Peke,  quod  £d- 
vardus  quem  vos  vocatis  regem  Anglia  fidso 
fuit,  &c. ;  dicendo,  quod  idem  Edvardas  per 
subtilem  artem  suam  eundem  comitem  War- 
wid  interfedt  et  murdravit,  ap  fratrem  suum, 
nuper  ducem  Clarencia,  ad  mortem  simiii  mo- 
do  traxit,  non  habens  causas  nee  aliquam  vcri- 
tatem ;  et  dicendo,  quod  quicunque  inherita- 
bilis  sit  directe  post  mortem  naturalem  Henrid 
sexti  (nunc  de  facto,  et  non  de  jure,  regis  An- 
glia), ad  coronam  Anglia  ilie  tantummudo  si- 
neret  et  suus  homo  esset.  £t  multa  alia  httjos* 
modi  verba  proditorie  dixit.-<^Utlagatus  fiiic, 
prout  patet  per  rotul.  session.  Kane,  anno  18 
Ed.  4. 

Thomas  Hever*s  Case,  (Kancia).  Anno  deci- 
mo octavo  Edvardi  quarti. 
Thomas  Hever  indictatur,  pro  eo  quod  pro- 
ditorie dixit,  *  quod  ultimum  parliamentum  do- 
'mini  re^is,  apud  Westmonasterium  teutum, 
'  magis  simplex  et  insufiiciens  fuit  quaiu  un» 
'  quam  an(ea/  Et  ulterius,  *  Quod  doniaus 
'  rex  proposuit  moram  suam  infra  oomitatom 
'  Kaoda  trahere  et  amorem  ligaorum  suoraa 
'  ibidem  habere,  quia  amorem  cordialem  infra 
'  eandem  civitatem  noa.habuit,nec  in  futuro 
'  habebi( :   et  quod  si  episcopus  Bathoniemis 
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'morietor,  qooH  tone  imrocdiRte  Thomas  ar- 

*  chiepiscopus  Cantuariensit  ct  carriioalis  An- 

*  glix  caput  soum  amitteret '  £t  multa  diver- 
tiiDoda  verba  proditoria  de  rege  quam  alia 
verba  malitiosa  de  dominis  Mii9,  tarn  spirituali- 
bas  quam  temporalibus^ — Utiagattts,  proutptt- 
tec  per  rotul.  session  is. 

Coliingbourn's  Case,    (London).     Hilar,  an. 
secun.  Ricbarrli  tertii. 

VVillielmus  Cnllingboarn,  nuper  de  Lydyard, 
in  coinitatu  Wilts  armiger,  et  alii  falsi  prodi- 
tores,  mortem  regis  et  suhjectionem  regni  pro- 
ditorie  imaginarerunt  et  compassi  fuerunt :  et 
id  iliud  perimplendum,  excitaverunt,  &c« 
quenHam  Tho.  Yate  ei  ofFerendo  octo  libras  ad 
partes  transmarinas  exire,  ad  ioquendum  ibi- 
dem cam  Henrico  nuncupante  se  comit.  Uich- 
inundix,  et  altis,  &c.  proditorie  attinct.  per 
partiamentuniy  &c.  ad  dicendum,  quad  ipsi 
cum  omni  potestate,  &c.  revenirent  in  AngUam 
citra  festum  Sancii  Lucae  evan^elista;,  et  totum 
integrum  redditum  totius  regni  Anglic,  de  ter- 
inino  Sancti  Michaelis,  ike.  in  eorura  releva- 
men  haberent.  £t  ulterius,  ad  demonstran- 
dam  cis  quod  per  concilium  ipsius  Willielmi 
Coliinsboum,  si  dictus  comes  Richmundis,  et 
aiii,  &c.  nd  terram  Anglis,  apud  Poole,  in  co- 
mitatu  Dorcestriae,  arrivare  volueront,  ipse 
Wiliielmas  CoUingboum  et  alii  proditores,  eis 
tssociando  commotionem  populi  ipsius  regis, 
insurrectionem  et  guerram  erga  ipsum  regem 
iotcrim  lerare  causarent ;  et  partem  ipsorum 
f&lsorum  proditoram  contra  regem  in  omnibus 
acciperent ;  et  omnia  infira  regnum  Anglia  ad 
eonim  dispositiouem  cssent.  £t  ulterins,  ad 
Hiccndum  et  demonstrandum  dictis  proditori- 
bat,  &c.  ad'destinandom  Johannem  Cheyney 
usque  ad  regem  Francis,  ad  demonstrandum 
libi,  quud  ambassiatores  sui  in  An<;liam  a 
dicto  rege  Francis  venientes  defraudari  debe- 
aot ;  et  quod  rex  Anglis  nullum  promissum  eis 
castodirec  sed  scilummodo  ad  depoiiendum  seu 
ad  respectuandiim  guerram  inter  dominum  re- 
gem tempore  hyentaU,  e6  quod  in  principio 
lemporis  aestivalis  Anglica  potestas  in  omnibus 
preparari  poss  t  ad  bellum  dicto  domino  regi 
Francis  prasbendum,  et  eundem  re^em  et  ter- 
rain suam  adtuoc  fiiialiter  destruendo.  £t  ul- 
teriiis  ad  advtsandum  ipsum  regem  Franciis  ad 
auiilium  dictorum  proditorum  pecuniis,  &c.  nt 
ipse  iter  regis  Anglls  usque  terram  Francise 
itnpedire  proponct.  £t  sic  pnedictus  Williel- 
mus  Colli nt^bti urn  et  alii  fuerunt  proditorib  ad- 
bxrentej,  &c.  Et  quc>d  pradictus  Willielmus 
Cnllingboum,  et  alii -falsi  proditores,  Deum 
pre  oculis,  &c.  k  diuturoo  tempore  intendens 
ppr  covinam  asbensura  et  volantatcm  di verso- 
rum  aliorum  proditorum  eisdem  prodiioribus 
Atiluerentiumy  &c.  associaverunt,  et  mortem 
re^^  per  guerram,  commotionem,  et  discor- 
dinm  mter  rej^em  et  ligeos  suos  infra  regnum 
An^liae  levandum,  compassi  fuerunt,  &c,  £t 
sd  illad  perimplen'Jum,  prsedictus  VVillielmus 
Collingbourn,  et  alii,  diversas  billas  et  scriptu- 
ras  in  rythrais  et  hnlladis  de  mormurationious, 
Kdrtionibus,  et  loquelis,  et  proditoriis  etcita- 


tionjbus,  MiH^  et  proditorie  feceront,  scripse- 
nmt,  et  fabricavemot,  et  illas  per  ipsos  sic- 
ftctiis,  scriptas,  et  fabricatas,  die,  &c.  super  di« 
versa  ostia  ecclesTSB  cuthedralis  Sancti  Fauli^ 
London,  proditorie  posueruot,  et  public^  ibi* 
dem  6xeruntv  ad  movendun  et  excitandum  li- 
peos  regis  billas  et  ^cripturas  iUaa  legentes  et 
raieUigentes,  commotionem  e€  Kuerntm  erga 
ipsum  regem  fecere  et  levare,  contra  ligeancMa 
suae  debitum,  et  fin  ilem  destractionem  r^is, 
et  subversionem  regni,  ftc — Judgment,  to  b« 
hanged,  drawn,  and  quartered. 

Bagnall's  Case,  (London]).     Anno  nono  lien* 
rici  septimi. 

Thomas  Bagnall  et  alii  mortem  regis  ima«(i- 
naveruot,  &c.  et  ad  intenttonem.  prsBdictam, 
qu6d  populi  regis  cordialem  amorem  retraliei^e, 
occ.  diversas  billas  et  scripturaa  in  rythmis  et 
balladi<i  de  murmurationibus,  scditionibus,  et 
prodirorlis  ex  citation  ibus,^  tam  versus  regem 
quim  alios  magnates  de  consilio  suo  tangent, 
proditorie  fecerunt,  &c.  super  ostium  ecrle>iae 
sancti  Benedicti  in  Graciolis-strect,  et  snper  le 
Standard  in  Cheap,  ac  super  ostium  ecclesia 
Panli  posuerunt,  &c.  et  quod  ipsi  fuerunt  ad- 
hsrentes  cuidam  Pctro  Wnrbeck,  inimicn  rrgis, 
in  partihus  transmarinis  existent,  ad  levandum 
guerram  ad  depoiiendum  regem. — Judgment, 
to  be  hanged,  drawn,  and  quartered. 

Stanley  and  Clifford's  Case,  (Middl.).    Decim« 
Henrici  septimi. 

Willielmus  Stanley,  miles,  et  Ilobertns  Clif- 
ford, miles,  ad  invicem  inter  se  communirave* 
nmt  et  interlocuti  fuerunt  de  quodam  Petro 
VVarbeck  de  Thornaco  sub  obediently  archi- 
ducis  Austria  et  Burgundic,  iiiiraico  domini 
reikis,  &c.  fals6  nuncupante  se  fore  Richardma 
secundum  filium  domini  £dvardi  nnper  regit 
Anglis  quarii,  in  partibus  exterioribas  ultra 
mare  existent,  ac  mortem,  &c.  regis,  ac  subver- 
sionem re^rni  Anglis,  proditorie  conspirave- 
runt,  &c.  et  eundem  regem  per  i;uefram,  &c. 
in  regno  Anglic,  leviindum  de  comnft,  &c.  de* 
nonendum,  &c.  £t  ad  illud  perimplendum, 
&c.  pnedicti  Willielmus  Stanley  et  Robert  us 
Clifford  proditorie,  &c.  inter  se  aegreati  fue- 
runt, quud  ipse  Robertus  ad  partes-  extents 
praedictns  ad  prsfatum  Petrum  Warbeck,  &c. 
transfretaret,  et  in  ipsius  Petri  adventora  ad 
guerram  levan4um  expectaret ;  et  ipsum  P^ 
trum  in  regnum  Anslis  cum  toto  posse  suo  in- 
troduceret,  ipsum  in  regem  eriiceret,  &c.  £t 
ulteriits  dictus  Willielmus  Stanley  prsfato  Ro- 
berto Clifford  proditorie  promisit,  &c.  ad  qnod<* 
cunque  et  quotiescnnque  ipse  Robertus  Clifford 
aliquos  ad  domnm  Willielmi  Stanley  i^  partibus 
exterioribiis,  per  privatum  signum  inter  ipsos 
habitum.  destinaret,  pro  ipsius  ac  dicti  Petri 
VVarbeck,  inimicoruni  re^b,  &c.  adjuvaroine ; 
ipse  Willielmus  Stanley  co  toto  posse  adjuvare 
rellet,  &c.  quorum,  ^c.  pnetextu  dictus  Ro- 
bertus Clifford  iter  suum  ad  partes  exterssi 
prsfato  Petro  Warbeck  nrripuit,  &c.  £t  sic 
fuerunt  adhsrestes,  &c. — ^Judgment,  to  be 
banged;  drtwD|  aad  quartered. 
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March  and  Carew's  Cate,  (Surrey).     Anno 
tricesimo  Hearici  octavi. 
Haaricos  MarcbiO)  Exon,  proditori^  dicebat, 
'I  like  well  of  the  proceedings  of  Cardinal 

*  Pool :»  et  utteriiks,  *  BttC  I  like  not  die  f  ro- 

*  ceedings  of  this  realm  ;*  and  *  I  trust  to  see  a 

*  ckange  in  the  world  :*  et  ulteriikB  *  I  tmn 

*  once  to  have  a  fair  day  upon  those  knaves 
<  which' rule  about  the  king:'  et  ulterids,  '  I 

*  trust  to  f>ive  them  a  boffet  one  day/  Et  oodd 
Nicholaus  Carew,  miles,  malitios^  et  prodito- 
ri^  murmuravit,  et  indi^natns  fuit,  et  dioebat 
hsc  verba  AngUcana,  <  I  marvel  greatly  that 
'  the  indictment  against  the  lord  marquis  was 

*  so  secretly  handled,  and  to  what  purpose  ?  for 

*  the  like  was  never  seen/-*-Per  bagam  ses- 
cionis  tent,  coram  Thorn.  Audiey,  caucellar.  et 
alias,  30  Hen.  8. 

The  Case  of  John  Rugg,  (Berkshire).    In  the 
thirty-first  year  of  Henry  8. 
Jolm  RugKy  chivaler,  for  these  words,  '  The 

*  king's  highness  cannot  be  supreme  head  of  the 

*  church  of  England  by  God's  law.'  Hueo, 
abbot  of  Reading,  superinde  dixit,  '  What  did 

*  you  for  sa%'ing  your  conscience  when  you  were 

*  sworn  to  take  the  king  for  supreme  head  ?' 
Et  superiiide  prasdictus  Joh.  Rugg  dixit,    <  I 

*  added  this  condition  in  my  mind,  to  take  him 

*  for  supreme  head  in  temporal  things,  but  not 
'  in  spiritual  things.' — Per  indictam.  Mich.  31 
Hen.  8. 

The  Case  of  Robert  Rumwick,  (Kent).  In  the 
thirty-first  year  of  Henry  8. 
Rohertus  Rumwick  indictatur,  qu6d  cum  di- 
▼ersi  fueront  romedentes  et  compotantes,  &c. 
Thomas  Brook,  tenens  quendam  ciphum  cervi- 
aifle  impletum,  &c.  dixit,  <  God  save  the  king  ! 

*  here  is  good  ale.'  Ad  quod  praedictus  Ro- 
bertus  dixit  proditorife,  Ike.  desiderans  mortem 
fep%,  &CQ.  '  God  save  the  cup  of  good  ale !  for 

*  king  Henry  shall  be  hanged  when  twenty 
'  others  shall  be  saved.'  Cui  praedictus  Tho- 
mas dixit,  *  Knnwest  thou  what  thou  sayest  ?' 
Pr^dictus  Rohertus  itarum  dixit  ut  supra, 
*God,&c.* 

The   Case  of  Lionel   Haughton,  (Leicester). 
Anno  tricesimo  tertio  Henrici  octavi. 
laonellus  Haughton,  nuper  de  Ormeskirk,  in 


oomitat.  Lancaatriae,  taylor,  pro  weihh^  ik.  be- 
ing shooting  at  the  batts,  said,  '  I  would  the 
'  king's  body  had  been  there  as  the  arrow  did 

*  light;'  and,  'By  the  mass  I  would  it  had 
'  been  in  his  body/ — Per  indictament.  Mich. 
S3  H.  8. 

The  Case  of  Edward  Peacham. 
Edward  Peacham  was  indicted  of  treason 
for  divers  treasonable  passages  in  a  sermon 
which  was  never  preached,  or  uitended  to  be 
preached,  but  only  set  down  in  writings,  and 
fijimd  in  his  study :  He  was  tried  and  found 
guilty,  but  not  executed. — Note,  That  laanj 
of  the  judges  were  of  opinion,  that  it  was  doc 
treason.    [See  vol.  2.  p.  870.] 

Challercomb's  Case. 

Henry  Challercomb  was  also  indicted  of 
treason  for  words,  and  was  found  guilty,  and 
executed. 

The  Case  of  John  Williams. 

John  Williams  was  also  indicted,  found  goii- 
ty,  and  executed,  for  writmg  a  treaaoDaUe 
book,  called  Balaam's  Ass.  [See  ▼.  2.  p.  1006.] 

Upon  consideration  of  all  which  precedents, 
and  of  the  statutes  of  treason,  it  was  resolved 
by  all  the  Judges  before-named,  and  so  certifi' 
ed  to  his  majesty,  that  the  speaking  of  the 
words  before-mentioned,  though  they  were  u 
wicked  as  might  be,  were  not  treason. 

For  they  resolved,  that  unless  it  were  bj 
some  particular  statute,  no  words  will  be  trea- 
son ;  for  there  is  no  treason  at  this  day  but  bf 
the  statute  95  Edw.  3,  c.  2,  for  imagining  ti.c 
death  of  the  l^ng,  &c.  and  the  indictment 
must  be  framed  upon  one  of  the  points  in  that 
statute :  and  the  words  spoken  here  can  bebni 
evidence^to  discover  the  corrupt  heart  of  him  j 
that  spake  them  ;  but  of  themselves  thej  are 
nut  treason,  neither  can  any  indictment  be 
framed  upon  them. 

To  charge  the  king  with  a  pergonal  vice,  t% 
to  say  of  him,  *  That  he  is  the  greatest  wbore- 

*  monjirer  or  drunkard  in  the  kingdom,'  is  no 
treason  ;  as  Yelverton  said  it  was  held  by  the 
Judges,  upon  debate  of  Peacham 's  Case. 


133.  Proceeding  against  John  Felton,*  for  the  Murder  of  the 
Duke  of  Buckingham  :  4  Charles  L  a.  d,  1628.  [Rushw. 
Coll.  635.  Whitel.  Mem.  U.  Mays  Hist,  of  the  Pail.  10. 
1  Clar.  Hist,  of  the  Rebellion,  (Oxford  ed.  of  1707)  28,  42. 
3  Kennet,  45.     4  Carte's  Hist.   195.] 


d  HE  town  of  Rochel  was  at  this  time  straitly 
beleaguered  by  the  French  kimg,  and  the  king  of 

♦  "  This  Felton,"  says  May,"  was  a  soWierof 
a  low  stature,  and  no  promising  aspect ;  of  dispo- 
sition &erious,andiiiel«&6faoly,  butreiigioosin  tiie 


England  had  prepared  a  fleet  to  relieve  it, 
under  the  command  of  the  duke  of  fiuckiugban^ 

whole  course  of  his  life  and  conversation ;  '•hich 
Jost  I  do  not  mention  out  of  purpose  to  counte- 
nance his  unlawful  act,  as  aupposiug  him  ^ 
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tvbo  being  adraoced  ns  far  as  Pertsmouth,  on 
.SaCoitkiy  August  !23y  16^8,  being  Bartholomew 
Kve,  was  suddenl^y  slain  *  in  his  o«n  lodgings 
(iiere,  bj  one  lieutenant  Fdton,  about  nine  in 
the  morning,  who  with  onb  blow,  having  got  a 
knife  for  the  purpose,  struck  the  duke  under 
the  left  rib,  and  up  into  the  heart,  leaving  the 
koife  in  his  bodr,  and  got  away  undiscovered, 
lii  the  fall  to  the  ground,  the  duke  was  heard 
to  snv,  '  The  villain  hath  killed  me/  Company 
coming  presently  in,  found  him  weltering  in  his 
blood  ;  and  each  person  looking  upon  another, 
marvelled  who  should  do  so  horrid  an  act :  a 
j<raIousy  was  presently  had  of  Monsieur  Sobiez, 
who  was  then  there  labouring  for  speedy  relief 
to  be  sent  to  Rochel ;  but  he  protesting  his  in- 
nocencv,   Felton  immediately  stept  out,  and 
said, '  I  am  tha  man  that  have  done  the  deed^ 
•  let  no  man  suffer  that  is  innocent.*     Where- 
upon he  was  immediately  apprehended,  sent  to 
London,  and  there  imprisoned.    The  king  was 
wlthiu  four  miles  of  Portsmouth,   when   the 
news  was  brought  him  of  the  death  of  the  duke : 
he  bid  secure  the  nmrderer  :  and  bishop  Laud 


have  had  (as  some  did  then  talk)  any  inspiration 
or  calling  of  God  to  it :  His  confessions  to  his 
friends,  both  public  and  private,  were,  That  he 
bad  often  secret  motions  to  that  purpose,  which 
he  bad  resisted  and  prayed  against,  and  had 
almost  overcome,  until  he  was  at  last  confirm- 
ed ill  it,  by  reading  the  late  dissolved  parlia- 
ment's Remonstrance  against  the  duke :  That 
then  his  conscience  told  him  it  was  just  and 
laudable,  to  be  the  executioner  of  that  man, 
whom  the  highest  court  of  judicature,  the  repre- 
sentative body  of  the  kingdom,  had  condemned 
as  a  traitor.  But,  let  posterity  censure  it  as 
tliey  pleaa« ;  certain  it  is,  that  Felton  did  much 
repent  him  of  tlie  unlawfyluess  of  the  fiict,  out 
of  no  fear  of  deatii,  or  punishment  here,  fur 
he  wished  his  huod  cut  off  before  the  execution, 
wtiich  his  judges  could  not  doom  by  the  ian's 
of  England." 

*  James  Ilowell,  in  a  letter  to  tlie  countess 
of  Sunderland,  dated  Aug.  5th  16!?8,  gves  the 
following  Account  of  this  transaction : 

"  Upon  Saturday  last,  which  was  but  next 
before  yesterday,  being  Bartholomew  eve,  ihe 
duke  did  rise  up  in  a  well-disposed  humour  out 
of  his  bed,  and  cut  a  caper  or  two,  and  being 
rendy,  and  having  been  under  the  biuber's 
tumd,  (where  the  murderer  had  thought  to 
have  done  the  deed,  for  lie  was  leaning  upon 
the  window  all  the  while)  he  ^vent  to  breakfast, 
attended  by  a  great  company  of  commanders, 
wliere  Moos.  Soubigc  came  to  him,  and  whis- 
pered him  in  the  enr  that  Itochel  was  relieved : 
rheduke  seemed  to  slight  tlie  news,  which  made 
some  think  that  Souuize  went  away  discon- 
tented. After  breakf;ist,  the  duke  going  out, 
col.  Fryer  stept  before  him,  and  stopping  him 
upon  some  busiufs«,  and  lieut.  Felton  being 
behind,  made  a  thrust  with  a  common  ten- 
■  enny  knife  over  Fryer's  arm  at  the  duke, 
^vhich  lighted  so  fatally,  that  he  slit  his  heart 
iu  two,  leaving  the  knife  sticking  in  the  body. 

VOL.  III. 


had  advertisement  of  his  death  the  Sith  of  A  ug. 
being  then  at  Croydon,  with  bishop  Neal  and 
other  bishops,  consecrating  bishop  Montague 
for  Chichester. 

Whilst  Felton  remained  a  prisoner  at  Lon- 
don, great  was  the  resort  of  people  to  see  the 
man  who  had  committed  so  hold  a  murder, 
others  came  to  understand  what  ueie  the  mo- 
tives and  inducements  thereunto;  to  which  the 
man  for  the  most  part  answered,  that  be  did 
acknowledge  the  fact,  and  condemned  himself 
for  the  doing  thereof.  Yet  withal,  confessed 
he  had  long  looked  upon  the  duke  as  an  evil 
instrument  in  the  common-weakh,  and  that  he 
was  convinced  thereof  by  the  remonstrance  of 
parliament.  Which  considerations,  together 
with  the  instigation  of  the  evil  one  (nho  is  al- 
wnys  really  to  put  sinful  motions  into  speedy 
actions)  induced  him  to  do  that  which  he  did ; 
He  was  a  person  of  a  little  stature,  of  a  stout 
and  revengeful  spirit,  who  having  once  received 
an  injury  from  a  gentleman,  he  cut  off  a  piece 
of  his  little  finger,  and  sent  it  with  a  challenge 
to  the  gentleman  to  fight  with  him,  thereby  to 


I'he  duke  took  out  the  knife,  and  threw  it  away; 
and  laying  his  hand  on  his  sword,  and  drawing  ic 
half  out,  said,   <  The   villain  hath  killed  me,'' 
(meaning,  as  souie  think,  col.  Fryer)  for  there 
had  hec'U  some  ditVereucc  betwixt  them  ;  so* 
reeling  against  a  chimney  he  fell  down  dead. 
The  dutche^s  being  with   child,   hearing  the 
noise  below,  came  m  her  night-^eers  from  her 
bed-chamber,  which  was  in  an  upper  room,  to 
a  kind  of  rail,  and  thence  bchcUl  him  weltcrmg 
in  his  own  blood.     Felton  had  lost  his  hat  ia 
the  crowd,  n  h.erein  tlicre  was  a  paper  so>ved». 
wherein  he  declared,  that  the  rea>nn   which 
moved  him  to  this  net,  was  no  grudge  of  hi^ 
own,  though  he  had   been  fur   behind  for  his 
pay,  and  had  been  put  by  his  captain's  place 
twice,  but  in  regard  he  thought  the  duke  an 
eneiny  to  the  State,  because  he  wa»  branded  in 
parliament ;  therefore  what  he  did  was  fur  the 
public  good  of  his  country.     Yet  he  cot  clearly 
down,  and  so  nn'uht  have  gone  to  his  horse, 
which   mas  tyed  to  a  heike  hard  by;  but  he 
wns  so  ania2€d  that  lie  nu^^ed  his  way,  and  S9 
struck  into  the  pastry,  whert*.  although  the  cry 
went  that  some*  Frenchmim   had  done  it,  be 
thinking  the  word  was  Felton,  boldly  confessed, 
it  was  he  that  had  done  the  deed,  and  so  ha 
was  in  their  hands.    Jack  Stamford  would  have  ' 
run  at  him,  but  he  w:\s  kept  ofi'by  Mr.  Ni<;hola8; 
so  beini;  carried  up  to  a  tower,  captain  Mince 
tore  off  his»purs,  aud  asking  Jiow  lie  durst  at* 
tempt  such  un  act,  making  him  believe  the 
duke  was  not  dciid,  he  answered  boldly,  that 
he  knew  he  was  disputciied,  for  it  was  not  h^^. 
but  the  hand  of  lieavtn  that  gave  the  stroke; 
and  though  his  whole  body  had  been  covered 
over  with  armour  of  prout^  he  could  not  have- 
avoided  it.     Captain  Charles  Price  w  ent  post 
presently  to  the  king  four  miles  off,  who  being! 
at  prayers  on  his  knees  when  it  was  told  him,. 
yet  never  stirred,  nor  was  he  disturbed  a  mbit 
till  all  divine  service  was  done.? 

2  b 
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let  him  Icnow  that  be  valuerJ  not  the  exposing 
bis  whole  body  to  hazard,  bo  he  might  but  have 
an  opportunity  to  he  reven((ed. 

Afterwards  Felton  was  caHed  before  the 
council,  where  he  confessed  much  of  what  is 
•before  meniioned  doncerning  his  inducement 
to  the  murder:  the  council  much  pressed  him 
to  confess  who  set  him  on  work  to  do  such  a 
bloody  act,  and  if  the  Puritans  had  no  hand 
therein  ;  he  denitd  they  had,  and  so  he  did  to 
rhe  las',  that  no  person  whatsoever  knew  any 
thini;  of  his  intentions  or  purpose  to  kill  the 
duke,  that  he  revealed  it  to  none  living.  Dr. 
Laud,  bishop  oi'London,  heiii^then  at  the  coun- 
cil-table, told  him  if  he  would  not  confess,  he 
must  go  to  the  rack,  Felton  replied,  if  it  must 
be  so  he  could  not  tell  whom  he  might  nomi- 
nate in  the  extremity  of  torture,  and  if  what  he 
thould  say  then  must  go  for  truth,  he  could  not 
tell  whether  his  lordship  (meaning  the  bishop 
of  London)  or  which  of  their  lordships  he  might 
name,  tor  torture  mi^ht  draw  unexpected  things 
from  him:  after  this  he  was  asked  no  more 
-questions,  but  sent  back  to  prison.  The  couu- 
cil  then  fell  into  debate,  whether  by  the  law  of 
the  land  they  could  justify  the  putting  him  to 
the  rack :  The  king  being  at  council  said,  before 
any  such  thing  shrmld  be  doue,  let  the  advice  of 
the  judges  be  had  therein,  whether  it  be  legal 
or  no,  and  afterwards  his  majesty  the  13th  of 
November,  4  Cnr.  propounded  the  question  to 
air  Tho.  Richardson,  lord  chief  justice  of  the 
common  pleas,  to  be  propounded  to  all  the 
jtistices,  (viz.)  Felton  now  a  prisoner  in  the 
Tower  having  confessed  that  he  had  killed  the 
duke  of  Buckingham,  and  said  he  was  induced 
to  this,  partly  for  private  displeasure,  and 
partly  by  reason  of  remonstrance  m  parliament, 
having  also  read  some  books,  which,  he  said, 
defended  that  it  was  lawful  to  kill  an  enemy 
to  the  republic,  the  questfon  therefore  is,  whe- 
ther by  the  law  he  might  not  .be  racked,  and 
whether  there  were  any  law  against  it,  (for  said 
the  king)  if  it  might  be  done  by  law,  he  would 
not  use  his  prerogative  in  this  point,  and  hav- 
ing put  this  question  to  the  lord  chief  justice, 
the  king  commanded  him  to  demand  the  re- 
solutions of  all  ibe  judges. 
,  First  the  Justices  of  Serjeants  Tnn  in  Chan- 
cery-lane did  meet  and  agree,  that  the  king 
may  not  in  this  case  put  the  party  to  the  rack. 
Aiid  the  14tli  of  November  all*  the  justices 
being  assembled  at  Seijeants  Inn  in  Fleet-street, 
■greed  in  one,  that  he  ought  not  by  the  law  to 
he  tortai«d  by  the  rack,,  for  no  such  punishment 
is  known  er  allowed  by  our  law  •. 

And  this  in  case  of  treason  was  brought  into 
this  kingdom  in  the  thne  of  Henry  the  6th ; 
note  Fortescne  for  this  point,  in  his  book  •  de 

*  See  the  Note  to  the  countess  of  Shrews^ 
bury's  Case,  vol.  *.  p.  7T4.  ami  the  Articles 
there  oitcd. 


*  laudibus  le|;um  Angliae,'  see  the  preamble  of 
the  act  28  II.  8.  for  the  trial  of  felooy,  where 
treasons  are  done  upon  the  sen,  and  statute  U 
Ed.  3,  ca.  of  jailors  or  keepers,  who  by  duress 
make  the  prisoners  to  be  approvers. 

On  Thursday  the  27th  of  November,  Fehoa 
was  removed  from  tlie  Tower  to  the  Gate-house, 
in  order  to  his  trial,  and  was  the  same  day 
brought  by  the  sheriffs  of  London  to  the  KiogV 
bench  bar,  and  the  indictment  being .  read,  he 
was  demanded  whether  he  were  guilty  of  tlie 
murder  therein  mentioned:  He  answered,  he 
was  guilty  in  killing  the  duke  of  Buckmgbam, 
and  further  said,  tliat  he  did  deserve  death  for 
the  same,  though  he  did  not  do  it  out  of  malice 
to  him.  So  the  court  passed  sentence  of  death 
upon  him  ;  whereupon  he  offered  that  hand  to 
be  cut  off  that  did  the  fact ;  but  the  court  could 
not,  upon  his  own  offer,  inflict  that  furtJjer 
punishment  upon  him :  Nevertheless  the  kin;; 
sent  to  the  judges  to  intimate  his  desire,  that 
his  hand  might  be  cut  off  before  execution. 
But  the  court  answered,  that  it  could  not  be; 
for  in  all  murders,  the  judgment  was  the  same, 
unless  when  the  statute  of  25  £.  3,  did  alter 
the  nature  of  the  offence,  and  upon  a  several 
indictment,  as  it  was  in  queen  Elizabeth's  time, 
when  a  felon  at  the  bar  flung  a  stone  at  a  judge 
upon  the  bench,  for  which  he  was  iadictal, 
and  his  sentence  was  to  have  his  baud  cut  ofT; 
wliich  was  accordingly  done.  And  they  also 
proceeded  against  him  upon  the  other  indict- 
ment for  felony,  for  vvhich  he  was  found  guilty, 
and  afterwards  hangeii.  And  Felton  was  after- 
wards hung  up  in  chains,  in  manner  as  is  u^ual 
upon  notorious  murders*. 


*  "  All  the  historians  abound  with  Usti- 
monies  of  the  king*s  fondness  for  Buckingham. 
It  appears  that  to  shew  his  affection  to  the 
duke*s  memory,  he  gave  command  for  a  ro.ag- 
nificent  funeral,  till  the  thrifty  treasurer  diverted 
the  project  by  telling  his  majesty,  *  Such  pomp 
'  would  but  puove  but  an  hour*s  show :  and  it 
'  would  be  more  for  his  glory  to  erect  him  a 

*  stately  monument  that  might  be  done  for  half 

*  the  cost.'  Upon  which  his  body  was  pri? attly 
iiiterred,  on  September  25.  And  when  the 
king  afterwards  talked  of  a  costly  monament, 
the  treasurer  is  said  to  have  used  this  other  eva- 
sion :  *  Sir,  I  am  loth  to  tell  your  majesty  whnt 

*  tlie  world  will  say  both  here  and  abroad,  if 
'  you  should  raise  a  monument  for  the  duke 

*  before  you  erect  one  for  your  fiaher."*  Sec  3 
Kennet,  45. 

Lord  Clarendon  relates  the  strange  story  of 
Buckingham's  father  appearing  three  times  to 
an  Oflicer  of  the  King*s  Wardrobe,  und  direct- 
ing him  to  tell  the  Didie,  that  if  he  did  not  con- 
ciliate the  people,  he  would  be  suffered  to  live 
but  a  short  time.  1  Claf.  Hift.  of  the  Rebel- 
lion, 42. 
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134.  Proceedings  against  IMr.  Richard  Chambers,  in  the  Star- 
Chamber,  for  seditious  Speeches  before  the  Privy-Council: 
5  Charles  I.  1629  *    [1  Rushw.  Collections,  6/0.] 


In  the  year  1639,  sir  Uofftrt  Heath,  the  king's 
Atioroey-Generaly  preferred  an  Information  id 
the  Star-Cbttmber  against  Richard  Cfanmbers  of 
the  city  of  London^  merchant.  Wherein,  firbt, 
he  did  set  forth  the  gracious  government  of  the 
king,  and  the  great  privileges  which  tlie  iner- 
chauts  have  in  their  trading,  by  paying  mo- 
derate Daties  for  the  goods  and'merchandizes 
exported  and  imported  ;  and  setting  forth,  that 
the  raising  and  pubhshing  of  undutiful  and 
ialse  speeches,  which  may  tend  to  the  disho* 
nour  of  the  .  king  or  the  state,  or  to  the  dis- 
couragement or  discontentment  of  the  subject, 
or  to  set  discord  or  variance  between  his  majesty 
and  his  good  people,  are  offences  of  dangerous 
consequence,  and  by  the  law  prohibited,  and 
condemned  under  several  penalties  and  punish- 
meuts.  That  nevertheless  the  said  Richard 
Chambers,  the  88th  day  at' September  last,  be- 
ing, ainongst  other  merchant;*,  called  tu  the 
Council-board  at  Hampton-Court,  about  some 
things  which  were  complained  of  in  reference 
to  the  Customs,  did  then  and  there,  in  an  inso- 
lent manner,  in  the  presence  or  hearing  of  the 
liids  and  other  of  hin  majesty's  privy-council, 
then  sitting  in  council,  utter  these  undutiful, 
seditious,  and  false  words, '  that  the  merchants 
•*  are  in  no  part  of  Uie  world  so  screwed  and 
'  wrung  as  in  England ;  that  in  Turkey  they 
*  have  more  encouragement.'  By  which  words, 
he  the  said  Richard  Chumbeni,  as  the  Informa- 
tion setteth  forth,  did  endeavour  to  alienate  the 
good  affection  of  his  majesty's  subjects  from  his 
majesty,  and  to  bring  a  slander  upon  his  just 
government:  and  therefore  the  king's  Attorney 
praved  process  against  him. 

TO  this  Mr.  CfiamUrs  made  answer.  That 
having  a  case  of  silk  grogerams  .brought  from 
Bristol  by  a  carrier  to  London,  of  the  VHlne  of 
40P/.  tl»e  bame  vuere,  by  some  inferior  oihcers, 
attending  on  the  Custom-House,  seized  without 
this  defendant's  consent,  notwithstanding  he 
offered  to  give  security  to  pay  such  customs  as 
should  be  due  by  law ;  and  that  he  hath  been 
otherwise  grieved  and  damnified,  by  the  inju- 
rious dealing  of  the  under-officors  of  the  Cus- 
tom-House ;  and  mentioned  the  particulars 
wherein  :  and  that  being  called  before  the  lyrds 
of  the  Council,  he  confesseth,  that  out  of  Uie 
great  sense  which  he  had  of  the  'injuries  done 
him  by  ihe  said  inferior  ofiicers,  he  did  utter 
the»e  words,  '  that  the  merchants  in  England 
'  were  more  wrung  and  screwed  thim  in  foreign 


*  Laud  WHS  accused  of  having  aggrayated  the 
matter  against  Chambers,  and  uf  having  said 
to  the  king,  **  if  ytmr  mujesty  had  many  such 
Chambers,  you  would  soon  have  no  Chamber 
lefc  to  re.-«t  in."  Hi^t.  of  the  Trial  and  Troubles 
of  Abp.  Laud. 


'  parts/  Which  words  were  only  spoken  in  tht 
presence  of  the  privy-council,  and  not  spoken 
abroad,  to  stir  up  any  discord  among  the  pebpW  ; 
and  not  spoken  with  any  disloyal  thought  at 
that  time  of  his  majesty's  government,  but  only 
intending  by  these  words  to  introduce  his  just 
complaint  against  the  wrongs  and  injuries  he 
had  sustained  by  the  inferior  officers ;  and  that 
as  soon  as  be  had  heard  a  hard  construction 
was  given  of  his  words,  he  endeavoured  by  peti- 
tion to  the  lords  of  the  council,  humbly  to  ex* 
plain  his  meaning,  that  he  had  not  the  least 
evil  thought  as  to  his  majesty's  euvemment; 
vet  was  not  permitted  to  be  heard,  but  present- 
ly sent  away  prisoner  to  the  Marshalsea :  and 
when  he  was  there  a  prisoner,  lie  did  again  en- 
deavour by  petition  to  give  satisfaction  to  the 
lords  of  the  council;  but  they  would  not  be 
pleased  to  accept  of  tiis  faitliful  explanation, 
which  he  now  makes  unt^j  this  honourable  court 
upon  his  oath ;  and  doth  profess  from  the  bot- 
tom of  his  heart, '  that  his  speeches  oidy  aimed 
<  at  the  abuses  of  the  infenor  officers,  who  in 

*  many  thing?  dealt  most  cruelly  with  him  and 
'other  merchants.' 

There  were  two  of  the  clerks  of  the  privy- 
Council  examined  as  witnesses  to  prove  th^ 
words,  notwithstanding  the  defendant  confessed 
the  words  in  his  Answer  as  aforesaid,  who  prov* 
ed  the  words  as  laid  in  the  information.  And 
on  the  6th  of  May,  16^9,  the  cause  came  to  be 
heard  in  the  StnrChamber,  and  the  court  were 
of  opinion,  that  the  words  spoken  were  a  com- 
paring of  his  majesty's  government  with  the  go- 
vernment of  the  Turks ;  intending  thereby  to 
make  the  people  believe,  that  his  majesty's 
happy  government  ma^  be  termed  •  Turkish  ty- 

*  raony;'  and  therefore ' the  Court  fined  the' 
said  Mr.  Chambers  in  the  sum  of  2,0001.  to  his 
majesty's  use,  and  to  stand  committed  to  the 
prison  of  the  Fleet,  and  to  make  submission 
for  his  great  offence,  both  at  tli^  council-board, 
in  court  of  Star-Chamber,  and  -at  the  Hoyal 
Exchange. 

There  was  a  great  difference  of  opinion  ia 
the  Court  aboui  the  Fine  :  and  because  it  is  a 
remarkable  case,  herd  felloweih  the  names  of 
each  several  person  .uho  gave  sentence,  and 
the  fine  they  concluded  upon,  viz. 

Sir  Francit  Cotlington,  chancellor  of  the  Ex- 
chequer, his  opinion  was  for  500/.  fme  to 
the  king,  and  to  acknoiv ledge  his  o(Tence  at 
the  co«ncil-boHrd,  the  Star-Chamber  Bat^ 
and  the  ExchaiTce. 
Sir  Thomas  lUchardtoHf  ]ord  chief  jnstice  of 
the  Common  Pieas,  bOOf.  fine  to  the  king,  , 
and  to  <lesire  the  kiugS  favour. 
Sir  Nicfiolu*  Hjfde\  lord  chief  justice  of  the 
King's- Bencby  500/.  and  to  d^e  the  king's 
favour.  • 


375]  STATE  TRIALS,  5  Cbaeles  I.  1 62d.— /*roc«ciing»  against  Rkhard  Chamberi,  [87G 

Sir  John  Cook,  secretary  of  state,  1,000/. 

Sir  Humphrey  May,  chancellor,  1,500/. 

Sir  Thomas  £dmondty  2,000/. 

Sir  Edward  Barret^  2,000/. 

Dr.  Neal,  bishop  of  Winchester,  3,000/. 

Dr.  Laud,  bishop  of  London,  3,000/. 

Li.  CarltoUf  principal  secretary  of  state,  3,000/. 

Lord ,  chancellor  of  Scotland,  3,000/. 

Earl  of  Holland,  1,500/. 
Earl  of  Doncanttr^  1,500/. 
EarlofSr</i«feiry,  1,500/. 
Earl  of  Dorseiy  3,000/. 
BiiH  oi  Suffolk,  8,000/. 
E.  of  Mountgoinery,  lord  chamberlain,  1,500/. 
Earl  of  Arundel,  lord  high  marshal,  3,000/. 
Lord  Montague,  lord  privy  seal,  3,000/. 
Lord  Conway,  2,000/. 
Lord  Weston,  lord  treasurer,  3,000/. 
X.  Coventry,  lord  k.  of  the  great  seal,  1,500/. 
So  the  fine  was  settled  to  2,000/.— And  all 

(except  tlie  two  chief  justices)  concurred 

for  a  SuhmissioQ  also  to  be  made.     And 

accordingly  the  copy  of  the  Subntission 

^ras  sent  to  the  Warden  of  the  Fleet,  from 

Mr.  Attorney-General,  to  ^hew  the  said 

Richard  Chambers,  to  perform  and  ac- 
knowledge it ;  and  was  as  foUoweth: 

^*  I  Richard  Chambers,  of  London,  merchant, 
^o  humbly  acknowledge,  that  whereas  upon  an 
infoimation  exhibited  against  me  by  the  king*s 
attorney-general,  I  was  in  Easter  term  last  sen- 
tenced by  the  honourable  court  of  Star-Cham- 
ber,  for  that  in  September  last,  1628,  being 
convented  before  the  lunls  and  others  of  his 
majesty's  most  honourable  privy-council-board, 
upon  some  speeches  then  used  coucerning  the 
merchants  ot  this  kingdom,  and  his  majesty's 
well  and  ^acious  usage  of  them ;  did  then, 
end  there,  in  insolent,  contemptuous,  and  sedi- 
tious manner,  falsly  and  maliciously  say  and 
affirm,  <  that  they,'  meaning  the  merchants, 

*  are  in  no  |)arts  of  the  world  so.  screwed  and 

*  wrung  as  in  England ;    and  that  in  Turkey 

*  they  have  more  encouragement.'  And  where- 
as by  4he  sentence  of  that  honourable  court,  I 
•was  adjudged,  among  other  punishments  justly 
imposed  upon  me,  to  make  my  humble  ackuow- 
ledgment  and  submissiou  of  this  great  offence 
at  ihis  honourable  board,  before  1  should  be 
delivered  out  of  the  prison  of  the  Fleet,  where- 
to I  was  then  committed,  as  by  the  said  decree 


and  sentence  of  that  court,  among  other  things, 
it  doth  nnd  mnv  appear :  now  I  the  said  R. 
Chamber*,  in  obedience  to  the  seutence  of  the 
eaid  honourable  court,  do  humbly  confess  and 
acknowl^ge  the  speaking  of  these  words  afore- 
said, for  the  which  I  was  so  charged,  and  am 
iicartily  sorry  for  the  same ;  and  do  humbly 
beseech  your  lordships  all  to  be  honourable  in- 
tercessors for  me  to  his  maje-sty,-  thiit  he  would 
be  gc(K:iously  pleased  to  pardon  this  great 
error  and  fault  so  committed  by  me." 

When  Mr.  Chambers  read  this  draught  of 
Submission,  he  thus  subscribed  the  same  : 

^  All  the  fibovesaid  contents  and  Submission, 
*  I  Eic:hard  Chambers  do  utterly  abhor 


'  and  detest,  as  most  unjust  and  false; 
'  aud  never  till  death  will  acknowledge 
*  any  part  thereof.        Rich.  Chahbebs.' 

Also  he  under-writ  these  texts  of  Scripture 
to  the  said  Submission,  before  he  returned  it. 

'  Ihat  make  a  man  an  o£fender  for  a  wonl, 
and  lay  a  snare  for  him  that  reproveth  in  tlie 
gate,  and  turn  aside  the  just  for  a  thing  of 
nought. 

'  Blame  not  before  thou  hast  examined  the 
truth ;  understand  first,  atid  then  rebuke : 
answer  not  before  thou  hast  heard  the  cause, 
neither  interrupt  men  in  the  midst  of  their 
talk, 

*  Doth  our  law  judge  any  man  before  it  hear 
him,  and  know  what  he  doeth  ? 

'  King  Agrippasaid  uuto  Paul,  Thou  art  per- 
mitted to  speak  fur  thyself. 

'  Thou  shah  not  wrest  the  judgment  of  the 
poor  in  his  cause,  thou  shalt  not  respect  per- 
sons, neither  take  a  gift :  for  a  gift  doth  bliad 
the  eyes  of  the  wise,  and  pervert  the  eyes  of 
the  righteous. 

*  Wue  to  them  that  devise  iniquity,  because 
it  is  in  the  powerof  their  hand,  and  they  covet 
fields,  and  take  them  by  violence;  and 
houses,  and  take  them  away  :  so  they  oppress 
a  man  and  his  house,  even  a  man  and  his  he- 
ritage. 

*  Thus  saiih  the  Lord  God,  let  it  suffice  you, 
O  princes  of  Israel :  reuiove  violence  and 
spoil,  and  execute  judi^ment  and  justice,  take 
away  your  exactions  from  my  people,  saitb 
the  Ix)rd  God. 

'  If  thou  seest  the  oppression  of  the  poor, 
and  violent  penerting  of  judgment  and  justice 
in  a  province,  marvel  not  at  the  matter  :  for 
he  that  is  higher  than  the  highest  regardetb, 
and  there  be  higher  than  they.  Per  me, 
Richard  Chambers.' 

Afterwards  in  the  term  of  Trinity,  tlie  5th 
year  of  king  Charles,  it  is  found  in  the  great 
Roll  of  this  year,  that  (here  is  demanded  there, 
'of  Richard  Chambers  of  London,  merchanr, 
12,000/.  for  a  certain  Fine,  imposed  on  him,  hi- 
ther sent  by  virtue  of  a  writ  of  our  said  lurd 
the  king,  under  the  foot  of  the  great  seal  of 
Englaod,  directed  to  the  treasurer  and  bnrons 
of  this  £xchequer,.for  making  execution  there- 
of to  the  use  of  the  said  lord  the  king,  as  is 
there  contained ;  and  now,  that  is  to  say,  in 
the  octab  of  the  blessed  Trinity,  this  term, 
comes  the  said  Richard  Chambers  in  his  own 
proper  person,  and  demands  oyer  of  the  de- 
mand aforesaid,  and  it  is  read  unto  him  ;  and 
he  demands  oyer  also  of  the  writ  aforesRid, 
under  the  foot  of  the  great  seal  of  Englaud, 
hither  sent,  and  is  read  unto  iiim  in  these 
words ! 

**  Charles  by  the  grace  of  God,  of  England, 
Scotland,  France  and  Ireland,  kin<!,  defender 
of  the  faith,  &c.  to  liis  treasurer  and  barons  of 
his  Exchequer,  health.  The  extrete  of  certain 
fines  taxed  and  adjudged  by  us  and  our  council, 
in  our  said  council,  in  our  court  of  Star-Cham- 
ber,  in  iH  term  of  St.  Michael,  the  term  of  St, 


377] 


STATE  TRIALS,  5  Cbarlbs  I.  1629.*:^  9tiUum  Speeches, 


[37« 


Hilary,  and  the  term  of  Easter  last  past,  Dpon 
llioiD&s  Bams,  of  tbe  pariah  of  St.  Clement 
Dane*  in  dM  county  of  Middlesex,  carpenter, 
aud  otliersy  aeverally  and  dividedly,  as  they  he 
tliere  sev^raily  iiaMSsed,  we  send  unto  you  in- 
cluded in  Uiese  presents,  comraanding,  that 
looking  into  theni)  yoa  do  that  which  by  law 
you  ought  to  do  afaiast  them,  ibr  the  letying 
of  thoae  fines.  Wicne«  ourself  at  Westmin- 
ster, the  Slat  of  May*  in  the  year  of  oar  reign 
ihe5th." 

And  the  tenor  of  the  Schedule  to  the  said 
Writ  annexed,  as  to  the  said  Richard  Cham- 
bers, fbllowetii  in  these  words : 

.  **  In  the  mm  of  Easter,  the  fifth  year  of 
Ling  Charles,  of  Richard  Chambers  of  London, 
jnercbant,  9,000/.  which  being  read,  heard, 
and  by  him  understood,  he  complains,  tiiat  he 
is  gneTOusly  vexed  and  inquieted  by  colour  of 
tlic  premises;  find  that  not  justly,  for  that  pro- 
testing, th^t  the  great  roll,  and  the  matter 
therein  contained,  is  not  in  law  sufficient,  to 
vhich  he  hath  no  need,  nor  is  bound  by  law  to 
answer.  Yet  for  plea  the  said  Richard  Cham- 
bers saith,  that  he,  ufthe  demand  aforesaid,  in 
the  great  roU  aforesaid  mentioned,  aiid  every 
parcel  thereof,  ought  to  be  discharged  against 
(1)6  said  lord  the  king,  for  that  he  said,  that  he 
trom  tbe  time  of  the  taxation  of  the  aforesaid 
fine,  and  long  before,  was  a  freeman  and  a 
merchant  of  this  kingdom  ;  that  is  to  say,  in 
the  parish  of  the  blessed  Mary  of  the  Arches, 
in  the  ward  of  Cheap,  LondiHi :  and  that  by  a 
certain  act  in  the  parliament  of  the  lord  Henry, 
iate  king  of  England,  the  third,  held  in  the 
nmth  year  of  his  reign,  it  was  provided  by  nu- 
ihurity  of  the  said  parliament,  that  a  freeman 
5hall  not  be  amerced  for  a  little  offence,  but  ac- 
C'jrding  to  the  manner  of  the  said  offence ;  and 
I'jr  a  great  ofl'ence,  according  to  the  greatness 
ot  the  offrnce,  saving  to  him  his  contenement 
or  freehold  ;  and  a  merchant  in  the  same  man- 
iK'r,  bAving  unto  him  his  merchandize  ;  and  a 
Tiiiiiioof  any  other  than  the  king  after  the  same 
ntjUi.tr  to  be  amerced,  saving  his  wainage ; 
;.iid  none  of  the  said  amerciaments  to  be  un- 
pu^<l  but  by  the  oaths  of  good  and  hwful 
m^n  of  tbe  neighbourhood  :  and  by  a  certain 
ither  act  in  the  parliament  of.  the  lord  Ed- 
ward, lare  king  of  England,  the  first,  held  in 
the  third*  year  of  his  reign,  it  was  and  is 
provided,  that  no  city,  borough,  or  town, 
':or  any  man,  shall  he  amerced,  without  rea- 
s'.nahle  cause,  and  according  to  his  trespass ; 
t-iat  is  to  say,  a  freeman,  saving  to  him  his 
t.'nteneroent ;  a  merchant,  savuii;  to  him  his 
ii-erchandize ;  and  a  villain,  saving  to  him 
f::^  «%ainage  :  and  this  by  their  peers :  and  by 
tise  same  act  in  the  parliament  of  the  said 
iord  Henry,  late  king  of  England,  the  third, 
ueld  in  the  9th  yenrofhis  reign  aforesaid,  it 
was  and  is  provided  by  the  authority  of  the 
said  parliament,  that  no  freeman  should  be 
taken  or  imprisoned,  or  disseized  of  his  freehold, 
or  liberties,  or  free- customs,  or  out-lat\ed,  or 
boithedy  or  any  way  destrejed  t  ajnd  that  the 


lord  the  king  should  not  go  upon  him,  nor 
deal  with  him,  but  by  a  lawful  judgment  of  his 
peer9,  or  by  the  law  of  the  land  :  and  by  a 
certain  act  in  parliament  of  the  lord  Edward, 
late  king  of  England,  the  third,  held  in  the 
fifth  year  of  his  reign,  it  was  and  is  provideid  by 
the  authority  of  tbe  said  parliament,  that  no 
man  henceforward  should  be  attached  by  rea* 
son  of  any  accusation,  nor  prejudged  of  life 
or  member,  nor  that  bis  lands,  tenements, 
goods  or  chattels  should  be  seized  into  the 
hands  of  the  lord  the  king  against  tbe  fbrm 
of  the  Great  Charter,  and  the  law  of  the  land; 
and  by  a  certain  act  in  the  parliament  of  the 
lord  Henry,  late  king  of  England,  the  seventh, 
held  in  the  third  year  of  his  reign,  reciting,  that 
by  unlawful  maintenances  civen  of  liveries^ 
signs,  and  tokens,  and  retaincfers  by  indentures, 
promises,  oaths,  writings,  and  otl>er  imbracerics 
of  the  subjects  of  the  said  lord  the  king,  false 
demeanors  of  sheriO's,  in  making  of  pannels, 
and  other  false  returns,  by  taking  of  meney  by 
juror?,  by  great  riots  and  unlawful  assemblies^ 
the  policy  and  good  government  of  this  king- 
dom was  almost  subdued  ;  and  by  not  punisn- 
ing  of  the  said  inconvcniencies,  and  by  occasion 
of  the  premisses,  little  or  nothing  was  found  by 
inquisition  ;  by  reason  thereof,  the  l&ws  of  the 
land  had  little  effect  in  their  execution,  to  the 
increase  of  murders,  robberies,  peijuries,  and 
insecurities  of  all  men  living,  to  the  loss  of  their 
lands,  and  goods,  to  the  great  displeasure  of 
Almighty  God  ;  it  was  ordained  for  reformation 
of  the  premisses,  by  authority  of  the  ssid  par- 
liament, that  the  chancellor  and  treasurer  of 
England  for  the  time  bein{;,  and  the  keeper  of 
the  privy--eal  of  the  lard  the  king,  or  two  of 
them,  calling  to  them  one  bishop,  one  lord 
temporal  of  the  most  honourable  council  of  the 
lord  the  king,  and  the  two  chief  justices  of  the 
KingVbcnch  and  Common  Plens  for  the  time 
being,  or  two  other  justices  in  their  absence,  by 
bill  or  information  exhibited  to  the  chancellor 
for  the  king,  or  any  other,  against  any  person, 
for  any  other  ill  behaviours  aforesaid,  have  au* 
thority  of  calling  before  them,  by  writ  of  privy- 
seal,  such  mnlei'actors,  and  of  examining  tbeqi 
and  others  by  their  discretion,  and  of  punish- 
ing such  as  they  find  detective  therein,  accord- 
ing to  their  demerits,  according  to  the  form  and 
effect  of  the  statutes  thereof  made,  in  the  same 
manner  and  form  as  they  might  and  ought  to 
be  punished,  if  they  were  thereof  convinced  ac- 
cording to  the  due  course  of  1r«v  :  and  by  a 
certain  other  act  in  the  parliament  of  the  lord 
Henry,  late  king  of  England,  the  eighth,  held 
in  the  21st  year  of  his  reign,  reritlpg  the 
offtnces  in  the  foresaid ^tutute  of  the  said  late 
kine  Henry  the  seventh,  hrfi»re-mcntioned,  bj 
HUiiioriiy  of  the  said  parliament,  it  was  and  is 
ordained  and  enacted,  that  h(  nceforward  the 
chanc(  llor,  treasurer  ofEncl*  d,  and  the  pre- 
sident of  the  most  honourable  privy-councd  of 
the  kin?,  attending  his  most  hoconiable  person 
for  the  time  being,  and  the  lord  keeper  of  the 
pnvy-seal  of  the  lord  the  king,  or  two  of  them. 
Calling  to  tbem  one  bishop,  and  ouje  tem^oir^ 
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conceiving  it  to  be  very  frivolooft  and  insuffi- 
cient, and  derogatory  to  tbe  honour  and  jum- 
diction  of  the  court  of  Star-Chamber,  buiaUj 
prayetli  might  not  be  allowed  of,  nor  filed :  it 
IS  therefore  thi$  day  ordered,  that  the  said 
plea  shall  be  read  on  Saturday  next;  and  tbeu 
upon  hearing  the  king's  counsel,  and  the  cooa. 
sel  of  the  said  Richard  Chambers,  this  couit 
will  declare  their  further  order  therein ;  and  in 
the  mean  time  the  said  plea  is  not  to  be  filed 
nor  delivered  out." 

In  Michaelmas  term  following,  Mr.  Cham- 
bers was  brought  by  a  Habeas  Corpus  oat  of 
the  Fleet;  and  the  warden  did  return, 

"  That  he  was  committed  to  the  Fleet  by  TJr- 
tue  of  a  decree  In  the  Star-Chamber,  by  reasoo 
of  certain  words  he  used  at  tbe  council-table, 
viz.  that  the  merchants  of  England  were 
screwed  up  here  iu  England  more  than  v^ 
Turkey.  And  for  these  and  other  words  of  de- 
famation of* the  government,  be  was  ceosured 
to  be  committed  to  the  Fleet,  and  to  be  there 
imprisoned  until  he  had  made  his  submiasion  at 
the  council-table,  and  to  pay  a  fine  of  2,000/. 
And  now  at  the  bar  he  prayeth  to  be  delivered, 
because  this  sentence  is  not  warranted  by  any 
law  or  statute*:  for  tlie  statute  of  3  H.  7,  which 
is  the  foundation  of  the  court  of  Star-Chainber, 
doth  not  give  them  any  authority  to  pouish  for 
words  only.  But  all  tbe  court  informed  him, 
that  the  court  of  Stur-Chamber  was  not  erected 
by  tbe  statute  of  3  H.  7,  but  was  y  court  many 
years  before,  and  one  of  the  most  high  and  hch 
nourable  courts  of  justice ;  and  to  deliver  one 
who  was  committed  by  the  decree  of  one  of  the 
courts  of  justice,  was  not  tlie  usage  of  thiS 
court;  and  therefore  he  was  remand^." 


lord,  of  the  most  honourable  council  of  the 
lord  the  king,  and  two  chief  justices  of  the 
King's-bench,  and  Common  Pleas  for  the  time 
being,  or  two  justices  in  their  absence,  by^uy 
bill  or  information  tlien  after  to  be  exhibited 
to  the  chancellor  of  England,  the  treasurer,  the 
president  of  the  most  honourable  council  of  the 
lord  the  king,  or  the  keeper  of  the  privy-seal 
of  the  lord  the  king  for  the  time  being,  for  any 
misdemeanor  in  the  aforesaid  statute  of  king 
Henry  the  seventh  aforesaid  before  recited, 
from  nenceforth  have  full  power  and  authority 
of  calling  before  them,  by  writ  or  by  privy-seal, 
such  malefactors,  and  of  examining  of  them 
and  others  hy  their  discretion,  and  of  punishing 
those  that  are  found  defective  according  to 
their  demerits,  according  to  the  form  and 
effect  of  the  said  siatuie  of  the  aforesaid  lord 
king  Henry  the  seventh,  and  of  all  other  sta- 
tutes thereupon  made  not  revoked  and  expired, 
in  the  snme  manner  and  form  as  they  might 
and  ought  to  be  punished,  if  they  were  convicted 
according;  to  the  due  order  of  the  laws  of  the 
said  lord  the  king.  And  by  the  aforesaid  wTit, 
under  the  foot  of  the  great  seaf,  it  manifestly 
appears,  Uiat  the  said  fine  was  imposed  by  the 
lord  the  king  and  bis  council,  and  not  by  the 
legal  peers  of  the  said  Richard  Chambers,  nor 
by  tbe  law  of  the  land,  nor  according  to  the 
m^mner  of  the  pretended  offence  of  tbe  said 
iiichard  Chambers,  nor  saving  unto  liim  his 
merchandize,  nor  for  any  oftence  mentioned  in 
the  said  !»tatutes.  Alland  singular  the  which, 
the  said  Richard  Ciiamhers  is  ready  to  verify 
to  the  court,  &c.  and  demands  judgment ;  and 
that  he  be  discharged  of  the  said  2,000/.  against 
the  said  lord,  the  notv  king ;  and  that  as  to  the 
premisses  he  may  be  dismissed  from  this  court. 
'  Waterhouse.*' 

With  this  Plea,  he  annexed  a  Petition  to 
the  lord  chief  baron,  and  also  to  every  one  of 
the  barons,  humbly  desiring  the  filing  of  the 
plea,  with  other  reasons  in  the  manner  of  a 
motion  at  tbe  bar,  because  he  said,  counsel 
wonld  not  move,  plead,  nor  set  hand  to  it,  as 
further  appeareth. 

The  copy  of  the  Order  upon  Mr.  Attorney's 
motion  in  tlie  Exchequer,  the  17th  of  July, 
1629,  after  the  Plea  pot  in,  and  order  to  file 
it.     Per  the  lord  chief  baron. 

«*  Touching  the  Plea  put  into  tljis  court  by 
Richard  Chambers,  to  discharge  himself  of  a 
fine  of  *2,000/.  set  on  him  in  the  Star-Chamber, 
forasmuch  as  sir  Robert  Heath,  knight,  his 
majesty's  attorney-general,  informed  this  court, 
that  the  said  Chambers  in  his  said  plea  recites 
divers  statutes,  and  Magna  Charta,  and  what 
offences  are  punisliable  in  the  Star-Chamher, 
and  how  the  proceedings  ought  to  be ;  and 
upon  the  whole  matter  concludes,  ttiat  the 
said  fine  wrs  impoted  by  the  king  and  his 
council,  and  not  by  a  legal  judgment  of  his 
peers,  nor  by  the  laws  of  the  land,  nor  accord- 
ing to  the  manner  of  his  offence,  nor  saving 
his  merchandize,  nor  for  any  offence  mentioned 
iu  the  said  statutes;  wliich  plea,  Mr.  Attorney 


As  a  concurrent  proof  of  these  proceediogf 
conceniing  Mr.  Chambers,  we  shall  insert  here 
a  Petition  of  his  (though'  out  of  time)  Co  tiie 
Long  Parliament, 

To  the  Parliament  of  the  Commonwealdi  uf 
England,  Scotland;  and  Ireland. 
The  brief  Remonstrance  and  humble  Petiiiou 
of  Richard  Chambers,  merchant,  late  alder- 
derman  and  sheriff*  of  the  city  of  London: 

'<  Shewing ;  That  iu  the  parliament  htU  in 
the  years  1627  and  1628,  it  was  voted  and  de- 
clared by  the  honourable  house  of  commons, 
that  whosoever  shall  counsel  or  advise  the  tak- 
ing or  levying  of  the  subsidy  of  Tonnage  and 
Poundage,  not  granted  by  parliament,  or  sluiil 
be  any  actor  or  instrument  therein,  shall  be 
reputed  an  innovator  in  the  government,  and  a 
capital  enemy  to  the  kingdom  and  common- 
wealth ;  and  if  any  merchant  or  person  what- 
soever shall  volimtarily  yield  or  pay  tlie  said 
subbidy  of  Tonnage  and  Poundage,  not  bein^ 
granted  by  parliament,  they  shaU  likewise  be 
reputed  betrayers  of  the  liberties  of  Engtaod, 
and  enemies  to  the  same,  as  may  appear  by  tlie 
said  Order  upon  record. 

''  In  submission  and  obedience  whereonto, 
the  petitioner  fir»t  opposed  and  withstood  the 
payment  of  Tunoagc  and  Poundage,  until  tliej 
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were  settled  bj  parliament^  and  all  other  illegal 
taxes ;  for  which  submis^ioiv  and  obedience,  in 
the  rears  1628  and  16%9»  the  p^itiouer  had 
lyVGOl.  of  bis  gbod&  %\rongfuIly  taken  and  de- 
tained from  him  by  the  late  king's  ofhcers  and 
fanners  of  the  Custom-house  of  London,  for 
pretended  duties,  and  a  heavy  sentence  and 
fine  in  the  Star-Chamber,  which  was  imposed 
upon  him  in  the  year  1629.  Besides  which 
losses, the  petitioner  further  suffered  in  his  person 
by  six  whole  years  imprisonment  in  the  Fleet, 
for  not  submitting  to  that  sentence  and  fine; 
aod  in  the  year*  1637,  nine  months  imprison- 
ment in  Newgate  for  withstanding  Ship-money ; 
tj  which  losses  and  imprisonments,  tlie  peti- 
tioner was  put  bT  the  exercise  of  bis  calling, 
aod  was  wounded  in  his  credit  and  reputation. 

**  VVhidi  sufferings  the  honourable  nouse  of 
corooions  (upon  the  petitioner's  complaint  in 
the  jear  1640,)  taking  into  their  grave  consi- 
liderations,  were  pleased  to  refer  the  examina- 
tion thereof  to  a  committee  of  fifty  members, 
wlierein  were  included  the  committee  for  the 
navy  and  customs;  who  being  well  satisfied  of 
tlie  truth  thereof,  by  oath,  and  other  good  suffi- 
cient proofs  ttpoir  record,  drew  up  their  report, 
that  the  petitioner  ought  then  to  have  13,680/. 
in  part  of  reparation,  leaving  the  rest  of  those 
reparations  to  the  further  judgment  of  the  ho- 
iK)Urable  house,  as  by  the  annexed  copy  of  that 
report  may  further  appear. 

**  In  [Hirauit  of  which  report,  the  parliament 
then  levied  and  received  from  the  old  farmers 
and  officers  of  the  customs  50,000/.  for  wrongs 
and  abuses  done  to  the  petitioner,  chiefly,  and 
other  merchants,  intending  first  to  give  to  the 
petitioner  satisfaction  out  of  the  same,  because 
be  was  the  first  man  that  opposed  the  pre- 
tended duties,  and  the  greatest  suficrer. 

**  Whereupon  in  tlie  year  1642,  the  peti- 
tioner was  chosen  alderman,  and  in  the  year 
1644  sheriff  of  the  city  of  London:  which 
places  the  petitioner  earnestly  endeavoured  to 
ihon ;  but  such  were  the  earnest  importunities, 
and  persuasive  encouragements  of  divers  mem- 
l«rs  of  the  honourable  house,  (who  then  desir- 
ed to  have  the  petitioner  in  place  of  trust, 
for  his  former  service  to  the  commonwealth) 
that  the  petitioner  was  constrained  to  accept 
not  only  of  the  place  of  alderman,  but  further 
underwent  the  office  and  charge  of  sheriff  of 
L>ndon,  which  stood  the  petitioner  in  4,000/. 
ihat  year. 

*'  But  notwithstanding  the  aforesaid  promises 
and  intents  of  the  parliament  to  give  the  peti- 
tioner satisfaction,  such  were  the  great  compul- 
tive  exigents,  and  urgent  necessities  of  those 
rimes,  caused  by  the  public  distractions,  that 
the  said  monies  were  conyerted  to  the  public 
ase.  Therefore  the  parliament  desired  the  pe- 
titioner to  have  a  little  patience,  promising  him 
ipeedy  satisfaction  as  well  for  the  forbearance 
ii  for  the  principal  debt.  Bat  the  distractions 
continuing,  the  |>etitioner  had  neither  interest 
por  any  part  of  his  principal.  The  parliament 
in  the  ]fear  1648,  in  part  of  satisfaction,  settled 
the  petitioner  in  the  office  of  lurveyor  and  check 
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in  tiie  Custom  House  of  London,  then  worth  at 
least  600/.  per  annum ;  but  the  petitioner  hav- 
ing enjoyed  that  place  only  eight  months,  was 
causelessly  ousted  by  bini^ier  information  of  in- 
truders, who  have  enjoyed  that  office  and  di- 
vided the  profit  thereof  between  them  ever  since 
that  intrusion. 

"  Moreover,  the  late  king,  by  privy  seal,  owes 
to  the  petitioner's  wife  (who  is  the  relict  of  Mr. 
Thomas  Ferrer)  for  linen  cloth  5,000/.  and  for 
money  lent  1,200/.  for  which  she  was  asbigned 
satisfaction  out  of  the  customs  of  tobacco.  Be- 
sides, she  was  further  assigned  out  of  sir  Tho- 
mas Dawes'  office  100  marks  per  annum.  All 
which  debts  likewise  lie  whony  unsatisfied^  to 
the  petitioner's  great  prejudice. 

'<  Besides  the  aforesaid  losses,  hinderances, 
expences,  sufferings,  and  forbearances  of  the 
profit  of  the  said  office,  tlie  petitioner  from  time 
to  time  hath  laid  out  himself  for  the  common 
good,  in  acting,  leading,  spending,  (and  serving) 
when  others  refused  ;  exposed  himself  to  that 
imminent  danger  at  Brentford,  by  leading  out  a 
troop  of  horse  for  the  privile{<es,  liberties,  and 
rights  of  the  city  of  London  and  commonwealth, 
insomuch,  that  thereby,  and  for  want  of  his  sa- 
tisfaction aforesaid,  the  petitioner,  having  con- 
sumed his  estate,  hath  been  constrained  to  sell 
and  mortgage  some  part  of  his  lands  to  pay 
creditors,  and  to  maintain  his  family,  having  a 
wife  and  nine  children  ;  and  is  likely  to  be  un- 
done for  obeying  the  parliament's  commands, 
unless  by  the  justice  and  commiseration  of  this 
honourable  assembly  he  be  speedily  relieved  and 
righted  ;  for  that  ever  since  the  said  reported 
sum,  the  petitioner  from  time  to  time  hath 
made  his  humble  addresses  to  the  supreme 
powers  for  the  time  being,  for  satisfaction  there- 
of, and  to  be  restored  to  the  said  office,  but 
could  not  prevail. 

''  The  petitioner  therefore  humbly  prays,  that 
he  may  not  perish  for  acting  for  the  public  good  - 
according  to  the  declaration  of  parliament ;  but 
that  now  after  S6  years  suffering,  whereof  12 
years  in  fruitless  and  wearisome  waitings,  this 
honourable  assembly  would  now  be  pleased  to 
take  the  unparalleled  sufferings  of  the  petitioner 
into  their  grave  considerations,  for  some  speedy 
course  for  the  petitioner's  satisfaction,  to  pay 
his  debb,  and  redeem  his  lands,  by  ordering  him 
the  one  moiety  of  his  debt  in  ready  money  out 
of  the  daily  customs  of  London,  (from  whence 
his  first  losses  and  sufferings  sprang)  and  the 
otlier  moiety  to  be  discompted  upon  such  goods 
as  the  petitioner  shall  make  entries  of  by  export- 
ation or  importation  in  the  Custom  House,Loc- 
don,  until  his  debt  with  the  interest  be  fiilly  sa- 
tisfied and  paid ;  or  any  other  speedy  way,  as  in 
your  grave  wisdoms  shall  seem  meet :  and  in 
like  manner  for  liis  wife's  debt,  which  is  to  pay 
debts  and  legacies:  and  that  the  petitioner  may 
forthwith  be  restored  to,  and  settled  in  the  said 
office,  and  have  reparations  from  the  intruders. 
And  Ithe  petitioner,  with  his,  shall  in  all  duty 
ever  pray,  &c.  Ricba&o  Chambeks." 

Sept.  6, 1654. 
The  petitioner  being  weaned  out  with  12 
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tpear'*  attendance  upon  one  parliament,  in  hopes  subject,  grew  infirm ;   and  beiug  not  relieved, 

of  reparation  for  his  impnsonmenr,  troubles,  was  reduced  to  a  low  estate  and  conditioo. 

and  losses,' during  the  11  years  former  interval  He  died  in  summer  1656,  being  about  tbe  age 

o(  parliament,  in  standing  for  the  liberty  of  the  of  70  years. 


135.  Proceedings  in  the  Star-Chamber  against  Dr.  Alexander 
Leighton,  for  a  Libel :  6  Charles  I.  a.  d.  1630. 


I**  The  following  report  of  this  Case  is  extracted 
from  2  Rushworto,  55.  Mrs.  Macaulay,  in 
her  history,  comments  on  the  proceedings 
against  Dr.  Leigbton  with  great  seventy. 
2  Macaul.  Hist.  91.  Indeed,  the  cruelty  of 
the  Sentence  is  beyond  excuse.^    Uar^rave.] 

An  Information  formerly  exhibited  in  the 
Star-Chamber  against  Alexander  Leighton,  a 
Scotsman  born,  and  a  doctor  of  divinity,  came 
to  be  beard  the  4th  of  June  in  the  court  of 
Star-Chamber,  for  framing  a  hook  entitled,  <  An 

*  Appeal  to  the  Parhament,  or  a  PUa  against 
^  Prelacy,'  wijich  he  prhited  and  published, 
during  die  sitting  of  the  last  parliaiiient :  and 
delivered  it  to  diverse  persons  in  a  way  of  pre- 
senting just  complaints  (as  he  gave  out^  to  the 
then  commons  honse  of  parliament,  4  Car.  1. 

The  defendant  was  charged  by  the  said  In- 
formation with  framing,  pobiishinir,  and  dis- 
persing a  scandalous  book  against  King,  Peers, 
and  Prelates,  wherein  amongst  other  things  he 
sets  forth  Uiese  false  and  seditions  assertions 
and  positions  Ibllowi/ig : 

1.  "  That  we  do  not  read  of  greoter  perse- 

*  cution  and  higher  indignity  done  upon  God's 
'  people  in  any  nation  professing  the  gospel, 

*  than  in  thia  our  island,  especially  since  the 

*  death  of  queen  Elizabeth. 

S.  •*  He  terms  the  Prelates  of  this  reahn 
* '  men  of  blood/  and  enemies  to  God  and  the 
'  Btate,  and  saith,  that  the  maintaining  and 
'  establishing  of  bisliops  within  tliis  realm  is  a 

*  main  and  master-sin  established  by  law,  and 
'  that  ministers  should  have  no  voices  in  coun- 
^  ctl  deliberative  and  decisive. 

3.  ••  He  avowed  the  prelacy  of  our  Churcli 
'  to  be  '  antichristian  and  satanical;'  and  terms 
'  the  bishops,  ^  ravens  and  magpies,'  that  prey 

*  upon  tbe  state. 

4.  '<  He  terms  the  canons  of  our  church, 

<  made  anno  1G03, '  nonsense  canons.' 

5.  "He  disallowed  and  contemned  the  cere- 

*  mony  of  kneeling  in  tlie  receiving  of  ithe  sa- 

*  crament,  alle<!ine  that  the  suggestion  o£  false 

*  fears  to  the  king  by  the  prelacy,  and  the  seek- 

*  ing  of  their  own  unlawful  standing,  brought 

*  forth  tliat  received  spawn  of  the  beast,  koeel- 
'  ing  at  the  receiving  of  the  sacrament. 

6.  **  He  affirms  that  the  prelates  did  corrupt 

*  tlie  king,  forestalling  his  judgment  against 

*  God  and  goodness ;  and  most  audaciously  and 

<  wickedly  caileth  his  majesty's  royal  consort, 

*  our  grncious  queen,  *  the  daughter  of  Hetb.' 

7.  "  He  most  impiously  seems  to  commend 
'  him  that  committed  the  barbarous  and  bloody 
f  aa  of  murdering  the  late  duke  of  Bucking- 


'  ham ;  and  to  encourage  others  to  second  him 
'  in  the  like  wicked  and  desperate  attempt,  to 
'  the  destruction  of  others. 

8.  *'  He  layeth  a  most  seditious  scaDdai 
'  upon  the  king,  state,  and  kingdom,  wickedl; 
<  affirming,  <  that  all  that  pass  by  us  spoil  us,  sod 
* '  we  spoil  all  that  rely  upon  us  ;*  and  amoogst 

*  other  particulars,  instanceih  the  black  piRiog 

*  death  of  the  famished  Rocbelers,  to  tbe  num* 

*  ber  of  15,000  in  fovr  months :  by  whicti  pas- 
'  sages  and  wicked  positions  and  assertions,  bt 
'  did,  as  much  as  in  him  lay,  scandalize  his  ma« 
'  je&ty's  sacred  person,  his  religious,  wi^  sod 

*  just  government,  the  person  of  his  royal  coo- 
'  son  the  queen,  the  persons  of  the  lords  aod 
'  peers  of  this  realm,  especially  the  reveraid 

*  bishops. 

9.  <*  That  in  another  place  of  the  said  Book, 
'  endeavouring  to. slander  not  only  his  majesty  s 
'  sacred  person  and  government,  but  also  to 
'  detract  from  his  royal  power,  in  making  Iski 

*  and  caoouft  fur  government  eitclesiastical,  and 
'  in  matters  concerning  the  church,  be  saith, 

*  that  the  church  hath  her  laws  from  the  scrip* 
'  ture,  and  tliat  no  king  may  make  laws  iu  the 
'  liouse  of  God :  for  if  they  niik^it,  then  tba 
'  scripture  might  be  impeHcct. 

10.  «  And  further  charged,  that  in  aaollifi 
'  place  of  the  said  book,  thinking  to  salve  all 

*  with  an  expression  ef  his  sacred  roajt-sty,  be 

<  Iwth  these  words  following;  *  what  pity  it  w 

<  *  and  indeUble  dishonour  it  will  be  to  you  the 
* «  states  representative,  tliat  so  iugeauoos  and 

<  *  tracuble  a  king  should  be  so  monstrouvly 

<  *  abused,  to  the  undoing  of  liimself  and  lus 
<' subjects.^" 

The  defendant  in  his  Answer  confessed  lie 
writing  of  the  Bool,  but  with  no  such  ill  mt«»- 
lion,  as  by  the  said  inform..tion  is  suggested; 
his  end  therein  being  only  to  remonstrate  cer- 
tain Grievances  in  church  and  state,  undiT 
which  the  people  suffered,  to  the  end  tbe  par- 
liament might  take  them  into  consideratioo, 
and  so  give  such  redress,  as  might  be  (or  iw 
honour  of  the  king,  the  quiet  of  the  people,  aafl 
the  peace  of  the  church.  , 

At  the  hearing  of  the  cause  (June  4),  the  J"^ 
fendant's  Answer  was  read  at  la"^«>  ■"°.., 
aforesaid  particulars  charged  in  the  Informauoa 
as  seditious  and  scandalous,  were  also  rean  ?" 
of  the  Book.  After  which  the  court  proc^ 
to  give  Sentence,  and  did  tlicre  ^f^^^'r^  A. 
evidently  appeared  upon  proof,  '^*"*^.  !*|f  x.. 
fendaut  had  printed  5  or  600  of  the  said  W«^*' 
and  that  in  their  opinions  he  had  coniniiti«u^^ 
most  odious  aod  heinous  offence,  *^^^*"fl  "^  j^j 
severest  punishment  the  court  could  lunici, 
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inaaag  and  pobtishing  %  book  «>  ftill  of  most 
pestilent,  devilish  and  dangerous  assertions,  to 
tJie  scmdid  of  the  king,  qoeen  and  peers,  espe- 
daJlj  the  bishops. 

The  t«ro  Lord  Chief  Justices  being  present, 
delivered  their  opinions,  that  they  would  with- 
out any  scrapie  have  proceeded  against  the  de- 
fendant as  for  treason  committed  by  him,  if  it 
had  come  before  tbem;  and  other  lords  ei- 
pressly  affirmed/  that  it  was  his  majesty's  ex- 
rcediug  great  mercy  and  goodness,  that  he  was 
brought  to  receive  the  censure  of  this  court, 
and  not  questioned  at  another  tribunal  as  a 
tiaitor. 

And  their  lordships  by  an  unanimous  consent 
adjudged  and  decreed,  That  Dr.  Leighton 
khoold  he  commined  to  the  prison  of  the  Fleet, 
there  to  remain  during  hfe,  unless  his  majesty 
diall  be  graciously  pleasect  to  enlarge  him ;  and 
he  shall  pay  a  fine  of  10,000i.  to  his  majesty's 
use. 

And  in  respect  the  defendant  hath  hereto- 
fore entered  into  the  ministry,  and  this  court 
for  the  reverence  of  that  calling,  doth  not  use 
to  indict  any  corporal  or  ignominious  punish- 
ment upon  any  person,  so  long  as  they  continue 
in  orders,  the  court  doth  refer  him  to  the  High- 
commission,  there  to  be  degraded  of  his  minis- 
try; and  that  being  done,  he  shall  then  also 
for  further  punishment  and  example  to  others, 
be  brought  into  tbe  pillory  at  Westminster,  (the 
court  sitting)  and  there  whipped,  and  after  his 
whipping  be  set  upon  the  pufory  for  some  con- 
Tement  space,  and  have  one  of  his  ears  cut  off, 
and  his  nose  slit,  and  be  branded  in  the  face 
with  a  double  S  S,  for  a  Sower  of  Sedition ;  and 
shall  then  be  carried  to  the  prison  of  the  Fleet, 
and  at  some  other  convenient  time  afterwards 
shall  be  carried  into  the  pillory  at  Cheapside, 
upon  a  market-day,  and  be  there  likewise  wbipt, 
and  then  be  set  upon  the  pillory,  and  have  his 
other  ear  cut  oflT,  and  from  thence  be  carried 
back  to  the  prison  of  the  Fleet,  there  to  remain 
during  life,  uuieat  his  majesty  shall  be  graci- 
ously pleased  to  inlarge  him. 

This  Sentence  being  given  toward  the  end  of 
Trinity-term,  and  the  court  not  usually  sitting 
after  tbe  term,  unless  upon  emergent  occasions, 
and  it  requiring  «ome  time  in  the  Ecclesiastical 
court,  in  order  to  the  degradation  of  the  de- 
fendant, it  was  Michaelmas- term  following 
before  any  part  of  the  Sentence  could  be  put  in 
execution ;  but  Nov.  4tli  he  was  accordingly 
degraded,  and  oti  Wednesday  Nov.  10th  (being 
a  Star-Cham  her  day)  he  was  to  have  under- 
gpne  the  execution  of  this  sentence;  but  the 
evening  before  he  escaped  out  of  the  Fleet, 
where  be  had  been  kept  a  close  prisoner,  and 
infomiation  hereof  being  given  to  the  lords  of 
the  privy- council,  they  oi^ered  this  hue  and 
cry  to  be  printed  to  retake  him. 

A  Hue  ai\d  Cry  against  Dr.  Lei^hton,  by  order 
of  t!»e  Privy-Council. 

'  Whereas  Alexander  Leighton,  a  Scottish 
'  man  born,  who  was  lately  sentenced  by  the 
'  honourable  court  of  Star-Chamber,  to  pay  a 
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*  great  fine  to  his  mnjesty,  and  to  undergo  cor- 

*  poral  punishment,  for  writing,  printing,  and 
'publishing  a  very  libellous  atid  scanihdous 

*  book  against  the  king,  and-  his  government, 

*  hath  this  11th  day  of  November  escaped  out 
'  of  the  prison  of  tlie  Fleet,  where  he  wns  a 
'  prisoner:  these  are  in  his  majesty's  name  to 
'  require  and  command  all  jusiices  of  peace, 

*  mayors,  sheriffs,  bailiffs,  cu>tomer8,  searchers 

*  and  officers  of  the  ports,  and  all  other  his  ma- 
'  jesty's  loving  subjects,  to  u&e  all  diligence  for. 

*  the  apprehending  of  the  said  Alexander  Leigh- 
'  ton  ;  and  being  apprehended,  safely  to  keep 
'  him  in  custody,  until  his  mnjesty  shall  receive 

*  notice  thereof,  and  shall  give  further  direction 
'  concerning  him.    He  is  a  man  of  low  stature, 

*  fair  complexion  :  he  hath  a  yellowish  beard,  a 
'  high  forehead,  between  forty  and  fifty  years  of 

*  age.' 

This  hue  and  cry  followed  him  to  Bedford- 
shire, where  he  was  apprehended,  and  brou^la 
again  a  prisoner  to  tbe  Fleet.  Concernuig 
whose  escape,  and  executing  of  the  Sentence 
upon  him  aferwards,  the  bishop  of  I/>ndon  in 
his  Diary,  on  the  4th  of  November,  makes  thit 
memorial,  viz. 

'  Leighton  was  degraded  at  the  High-Com- 
'  mission,    Tuesday   the   9th  of  November  ; 

<  th^t  night  Leighton  broke  out  of  the  Fleet, 
'  the  warden  says  he  got  or  was  helped  over 
'  the  wall,  and  moreover  professed  he  knew 
'  nol  this  till  Wednesday  noon,  he  told  it  not 

*  me  till  Thursday  night.  He  was  taken  again 
^  in  Bedfordshire,  and  brought  baclc  to  the 
'  Fleet,  within  a  fortnight.     Friday  Novcra- 

*  her  the  16tli,  part  of  his  sentence  was  exe- 

*  cuted  upon  him  in  this  manner,  in  the  new 

*  palace  at  Westminster,  in  term  time:  1.  He 
'  was  severely  whipt  before  he  was  put  in  the 

*  pillory.    2.  Being  set  in  the  pillory,  he  had 

*  one  of  his  ears  cut  off.  3.  One  side  of  his 
'  nose  sliL  4.  Branded  on  one  cheek  with  a 
'  red  hot  iron,  with  the  letters  S  S,  signifying  a 

*  Stirrer  up  of  Sedition,  and  afterwards  carried 

*  back  again  prisoner  to  tbe  Fleet,  to  be  kepC 
'  in  close  custody. 

*  And  on  that  day  seven-night,  his  sores  upon 

*  his  back,  ear,  nose,  and  face  being  not  cured, 
'  he  was  whipt  again  at  the  pillory  in  Chea|>- 
'  side,  and  there  had  the  remainder  of  his  sen* 

*  tence  executed  upon  him,  by  cutting  off  tlic 

*  other  ear,  slitting  the  other  side  of  tbe  nose, 

<  and  branding  the  other  cheek.' 

The  severe  punishment  of  this  uiifortunate 
gentleman  many  people  pitied,  he  beuag  a  per- 
son well  known  both  for  learning,  and  othe^ 
abilities;  only  his  untempcred  leal  (as  his 
countrymen  then  gave  out)  prompted  him  to 
that  mistake,  for  whid»  the  necessity  of  nfiairs 
at  that  time  required  this  severity  from  tbe  hand 
of  the  magistrate,  more  than  perhaps  the  crim« 
would  do  in  a  following  juncture. 

Afterwards  those  who  procured  his  escape 
were  taken  and  brought  into  tlteStnr-Chamher, 
and  proceeded  against,  vii.  The  defendants 
practising  with  one  Leigliton,  a  notable  of- 
fender, to  procure  his  e»cape  out  of  tbe  Fleely 
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and  coaunitted  U$  the  Fleet  doling  the  king** 
pleasure*. 

ceedings  against  Dr.  Leigliton.  Particularij, 
they  resolved,  that  the  fine  and  corporal  pu« 
nishment  and  imprisonment  by  the  sentence 
of  the  Star-Cbamber  were  ille^,  and  that  lie 
ought  to  have  satistaction  for  hm  smfferings  and 
damages.  Joum.  Conuu.  21  April  1641.* 
Hargrave. 


Levingston  put  off  his' cloak,  bat  and  breeches, 
being  all  of  a  grey  colour,  and  Anderson  his- 
doublet,  aiid  Leighton  put  theirs  on,  and  in  that 
disguise  they  all  went  out  of  the  Fleet  unsus- 
pected ;  hut  were  aftenvards  taken  again,  and 
ibr  these  o(rence?,  and  respect  had  of  their 
penitemy,  they  were  only  fined  500/.  a^piece, 

*  "  In  1641  the  house  of  commons  came  to 
several  Resolutions  in  condemnatiQu  of  tiie  pro- 


136.  Proceedings  in  the  Star-Chamber  against  the  Earl  of  Bedford, 
the  Earl  of  Clare,  the  Earl  of  Somerset,  Sir  Robert  Cot* 
TON,  John  Selden,  esq.  Oliver  St,  John,  esq.  and  others, 
for  publishing  a  seditious  and  scandalous  Writing :  26th  May, 
6  Charles  I.  a.d.  1630.  [Rushw.  Hist.  Coll.  Tanner s  MSS. 
in  the  Bodleian  Library.] 


["  The  written  piece,  which  gave  occasion  to 
these  Proceedings,  was  a  most  unconstitu- 
tional Project*  for  advancing  the  king's  Pre- 
rogative and  Revenue.  It  appears  to  have 
been  sent  over  from  Italy  by  the  famous  sir 
Robert  Dudley,  son  of  queen  Elizabeth's  fa- 
vourite the  earl  of  Leicester ;  and  sir  Robert 

*  is  supposed  to  have  been  tl\e  author ;  tiiough' 
if  that  was  really  so^  it  highly  reflects  on  one, 
who  on  oiher  accounts  is  transmitted  to  us 
with  high  encomiums  for  his  mental  endow- 
ments and  accompli<ihments,  as  the  reader 
will  see  by  consulting  sir  William  Dugdale. 
See  2  Dngd.  Baron.  232.  It  is  probable, 
that  the  prosecution  was  commenced,  in 
order  to  exculpate  both  James  and  Charles 

'  •  On  this  matter  Kennet  thus  expresses  him- 
self, "  Ou  the  same  day  [May  29,  1630  ;  on 
which  be  just  befure  menuons  that  the  prince, 
afterwards  king  Charles  2.  had  been  l)0rn] 
«  great  cause  was  brought  to  hearing  in  the 
Star-Chamber  concerning  aDiscr>urse,  intituled, 

*  A  Proposition  for  his  Majesty's  Service  to  bridle 

*  the  Impertinency  of  Parliaments,'  which  had 
given  so  much  offence  and  jealousy  about  the 
time  of  the  last  disi>oltition,  that  the  king  or- 
dered his  Attorney-General  to  prefer  an  in- 
formation against  the  earls  of  Bedford,  Clare, 
and  Somerset,  sir  Robert  Cotton,  Mr.  Selden, 
Air.  St.  John,  and  others,  for  spreading  the 
said  libel.  '1  he  earl  of  Somerset  by  hh  counsel 
pleaded  that  this  discourse  wascitiier  the  same 
that  was  stiewed  him  in  the  time  of  his  attend- 
ance upon  his  late  majesty  king  J:;ni«s,  or  had 
the  same  things  in  it,  and  findmg  no  cause  of 
concealing  such  a  former  projecr,  and  imngin- 
in*r  it  to  Be  of  no  scandal  to  the  present  go- 
vernment, he  bmi  irasually  imparted  it  to  the 
earls  of  Bedford  and  Clare,  who  after  perusal 
ctiereof,  delivered  this  opinion  of  it  at  their 
next  meeting,  *  tliat  it  was  a  fantastic  project 

*  of  some  bruin-siok  traveller,  ^\  ho  had  made  col- 

<  lections  of  some  princes  in  Italy,  and  other  fo- 

*  reign  Slates,  no  way  suitable  to  the  government 

<  of  this  kingdom/  And  upon  the  depositions 
•f  sir  David  Fowlis,  it  appeared  that  the  very 


the  first,  with  their  respective  ministers,  from 
the  imputation  of  approving  of  the  Project. 
It  may  seem  surprizing  to  the  reader,  that 
such  persons  as  Mr.  Selden,  and  tlie  other 
defendants  named,  except  the  earl  of  5y>- 
roerset,  should  lie  under  a  suspicion  of  coun- 
tenancing Propositions  so  irreconcileable 
with  their  political  pr(tfe8sions  and  conduct 
at  the  time.  But,  as  there  can  be  no  reason 
for  supposing  that  they  gave  their  approba- 
tion to  such  arbitrary  proposals,  perhaps 
they  r.  ere  included  in  the  prosecution  from  a 
suspicion  of  having  encouraged  a  belief,  that 
the  king  secretly  favoured  the  scheme  and 
meditated  to  execute  it.  On  consulting  the 
Book  intitled   the  **  Annals  of  James"  znd 

original  manuscript  was  penned  by  sir  Robert 
Dudley,  at  norence,  and  sent  over  hither  in 
the  time  of  king  James,  by  one  Mr.  Tates,  who 
sent  it  in  a  letter  to  the  deponent,  and  he  de- 
livered it  to  the  earl  of  Somerset,  and  the  earl 
connnunicaied  it  to  the  king.-— While  this  cause 
was  hearing  in  a  ^rent  presence  of  the  nobi* 
lity  and  gentry,  the  king  sent  word  to  the  Lord 
Keeper,  "  that  in  respect  of  the  great  joy  upon 
the  birth  of  his  son,  he  should  immediately 
order  the  proceedings  to  be  stepped  aud  the 
defendants  to  be  discharged.*'  Accordinglr, 
the  keeper  acquainted  the  court  with  his  ma- 
jesty's special  command,  and  upon  which  the 
said  writing  was  ordered  to  be  burned,  as  sedi- 
tious, and  scandalous,  and  the  proceedings  were 
taken  off  the  file.  And  here,  though  the  pro- 
ject was  proved  to  have  been  a  private  esf-ay 
in  a  former  reign,  and  in  a  foreign  country, 
and  though  the  stDpping  of  process  hereupoo 
was  a  generous  act  of  favour,  upon  a  proper 
season  of  public  joy,  yet  those  persons  who 
had  the  art,  and  the  ill-nature,  to  turn  every 
tiling  as  a  disgrace  and  a  disadvantage  upou 
the  court,  knew  how  to  insinuate  as  if  the  king 
and  the  ministry  had  realty  formed  that  scheme 
against  the  use  of  future  parliaments,  and  xhere- 
fore  would  not  sulftf  it  to  be  eiamined  to  the 
bottom.*' 
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qaentlj  to  alter  their  style,  and  tb  be  conform- 
able to  your  will  and  pleasure  ;  for  their  wordt 
nod  opposition  import  nothing,  where  the  power 
is  in  your  majesty  s  own  hands,  to  do  with  them 
what  you  please;  being  indeed  the  chief  pur- 
pose of  this  discourse,  and  the  secret  intent 
thereof,  fit  to  be  cmcealed  from  any  English 
at  all,  cither  counsellors  of  state  or  other. 

For  these,  and  divers  other  weighty  reasons, 
it  may  he  considered  in  this  place,  to  maka 
your  majesty  more  powerful  and  strong,  some 
orders  be  observed,  that  are  used  in  fortified 
countries,  the  government  whereof  imports  tif 
much  as  the  states  themselves,  I  mean,  m  times 
of  doubt  or  suspect,  which  are  these.  Impri- 
mis, that  none  wear  arms  or  weapons  at  ail, 
either  in  city  or  country,  but  such  as  your  ma- 
jesty may  think  fit  to  pritilege,  and  tliey  to  b« 
enrolled.  2.  That  as  many  highways  as  con- 
veniently maybe  done,be  made  passable  through 
those  cities  and  towns  fortified,  to  constrain  the 
passengers  to  travel  through  them.  3.  That  the 
soldiers  of  fortresses  be  sometimes  chosen  of 
another  nation,  if  subject  to  the  same  prince ; 
but  howsoever,  not  to  be  born  in  the  same  pro- 
vince, or  within  40  or  50  miles  of  the  fortress, 
and  not  to  have  friends  or  correspondency  near 
it.  4.  That  at  all  the  gates  of  each  walled  town 
be  appointed  officers, not  to  suflFer  any  unknown 
passengers  to  pass,  without  a  ticker,  shewing 
from  whence  he  came,  and  whither  to  go.  And 
that  the  gntes  of  each  city  be  shut  all  night,  and 
keys  kept  by  the  mayor  or  governor.  5.  Also 
innkeepers  to  deliver  the  nnmcb  of  all  unknown 
passengers  that  loiige  in  their  houses;  and  if 
they  stay  suspiciously  at  any  time,  to  present 
them  to  the  governor:  whereby  dangerous  per- 
sons seeing  these  strict  courses,  will  be  mor« 
wary  of  their  actions,  and  thereby  mischievous 
attempts  will  be  prevented.  All  which  being 
referred  to  your  majesty's  wise  consideration,  it 
is  meet  for  me  withal  to  give  you  some  satis-, 
faction  of  the  charge  and  time  to  perform  what 
is  purposed,  that  you  may  not  be  discouraged 
in  the  difficulty  ot  the  one,  or  prolongation  of 
the  other ;  both  which  doubts  are  resolved  ia 
one  and  the  same  reason,  in  respect  that,  in 
England,  each  chief  town  commohly  hath  a 
ruinated  castle,  well  seated  for  strength,  whose 
foundation  and  stones  remaining,  may  be  both 
quickly  rejiaired  for  this  use,  and  with  little 
charge  and  industrjr  made  strong  enough,  I  hope, . 
for  this  purpose,  within  the  space  of  one  year; 
by  adding  withal  bulwarks  and  ram  piers  for  the 
ordnance,  according  to  the  rules  of  fortification. 
The  ordnance  foi  these  forts  may  be  of  iron,  not 
to  disfumish  your  majesty's  navy,  or  be  at  a 
greater  chaise  than  is  needful. 

To  maintain  yearly  the  fort,  I  make  account 
an  ordinary  pay,  3,00^  men  will  be  sufficient, 
and  will  require  40,000/.  charge  per  annum,  or 
thereabouts,  being  an  expence  that  inferior 
princes  undergo,  for  their  necessary  safety.  All 
which  prevention,  added  to  the  invincible  sea- 
force  your  majesty  hath  already,  and  may  have, 
will  make  you  the  most  powerful  and  obeyed 
king  of  the  world :  which  I  could- likewise  con* 


Charles  the  First,''  we  observe  that  the  au- 
thor adopts  a  like  construction,  adding  that 
the  piece  in  question  was  written  by  sir  Ro- 
bert Dudley  at  Florence,  in  1613.  See  p. 
361. — We  snail  now  lay  before  the  reader, 
first  the  writing  which  was  the  cause  of  the 
Prosecution;  and  secondly  the  account  of 
the  Proceedings  in  the  Star-Chamber ;  for 
both  of  which  we  are  obliged  to  Mr.  Rosh- 
worth,"     Hargrave.] 

Extract  froai  RushworWs  Appendiv  to    hit 

Historical  CoUections,  vol.  l.p.  19. 
A  Pbopo^itiov  Foa  his  Majesty's  Service 

TO    BRIDLE   THE    ImPEBTIMENCE  OF     PAR- 
LIAMENTS. 

The  Proposition  for  your  majesty's  service, 
containeth  two  parts:  the  one  to  secure  your. 
Sute,  and  to  bridle  the  Impertinency  of  Par- 
liaments :  the  other,  to  increase  your  majesty's 
Revenue,  much  more  than  it  is. 

1.  Touching  the  first,  having  considered  divers 
means,  I  find  none  so  important  to  strengthen 
your  majesty's  regal  authority,  against  all  op- 
positions and  practises  of  troublesome  spirits, 
and  to  bridle  them,  than  to  fortify  your  king- 
dom, by  having  a  fortress  in  every  chief  town, 
and  important  place  thereof,  furnished  with 
ordnance,  munition,  and  faithful  men,  as  they 
ought  to  be,  with  all  other  circunistances  fit  for 
to  be  digested  in  a  business  of  this  nature ; 
ordering  withal,  the  trained  soldiers  of  the 
country  to  be  united  in  one  dependency  with 
the  said  fon,  as  well  to  secure  their  beginning 
as  to  succoar  them  in  any  occasion  of  suspect ; 
and  also  to  retain  and  keep  their  arms  for  more 
security,  whereby  the  countries  are  no  less  to 
be  brought  in  subjection,  than  the  cities  them- 
selves, and  consequently  the  whole  kingdom  ; 
your  raajeftty  having  by  this  course  the  power 
thereof  m  your  own  hands.  The  reasons  of  the 
suggests  are  these.  1.  That  in  policy,  there  is 
a  greater  tie  of  the  people  by  force  and  neces- 
sity, than  merely  by  love  and  affection ;  for  by 
tke  one,  the  government  resteth  always  secure; 
liQt  by  the  other,  no  longer  than  the  people 
are  contented.  2.  It  forceth  obstinate  sub- 
jfcts  to  be  no  more  presumptuous,  than  it 
pleaseth  yOur  majesty  to  permit  them.  d.  That 
to  leave  a  state  nnfumisbed,  is,  to  give  the 
bridle  thereof  to  the  subjects ;  when,  by  the 
contrary,  it  resteth  only  in  the  prince's  hands. 
4.  That  modem  fortresses  take  long  time  in 
winning,  with  such  charge  and  difficulty,  as  no 
subjects  in  these  times  have  means  probable 
to  attempt  them..  5.  That  it  is  a  sure  remedy 
u)^nst  rebelhon,  and  popular  mutinies,  or 
against  foreign  powers;  becaose  they  cannot 
ne!i  sucG^d,  when  by  this  course  the  apparent 
means  is  taken  away  to  force  the  king  and  sub- 
ject uDon  a  doubtful  fortune  of  a  set  battle,  as  , , 
was  tlie  cause  that  moved  the  pretended  inva- 
sion against  the  land,  attempted  by  the  king  of 
Spain  in  the  year  1588.  6.  That  your  ma- 
jesty's government  is  the  more  secure,  by  the 
people's  more  stibjection ;  and  by  their  subjec- 
liooi  yoQf  pvliamot  must  bfi  foreed  conse- 
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firm  by  many  examples,  but  I  omit  them  for 
brevity,  niid  not  to  confuse  your  majesiy  with 
too  much  matter.    Your  majesty  may  find  by 
the  >scope  of  this  discourse,  the  means  shewed 
iu  general  to  bridle  your  subjects,  that  may  be 
either  discontent  or  obstinate.    So  likewise  um 
I  to  conclude  the  same  intent  particularly, 
•gainst  the  penerseuess  of  your  parliament,  as 
well  to  suppress  tiiat  pernicious  numour,  as  to 
avoid  their  oppositions  againbt  your  profit,  be- 
ing (he  second  part  to  be  discoursed  on :  and 
therefore  have  hrst  thought  fit,  for  better  pre- 
vention thereof,  to  make  known  to  your  ma- 
jesty the  purpose  of  a  general  Oath  your  sub- 
jects may  take,  for  sure  avoiding  of  all  rubs, 
that  may  hinder  the  conclusion  of  these  busi- 
nesses.   It  is  further  meant,  that  no  subject, 
Upon  pain  of  high  treason,  may  refuse  the  same 
oath,  containing  only  matter  of  allegiance,  and 
not  scruples  in  points  of  conscience,  that  may 
give  pretence  not  to  be  denied.    The  effect  of 
the  oath  is  this,  that  all  yoor  majesty's  subjects 
do  acknowledge  you  to  be  as  absolute  a  king 
.  and  monarch  within  your  dominions,  as   is 
among  the  Christian  prmces ;   and  your  prero- 
gative as  great ;  whereby  you  may  and  siiall  of 
yourself,  by  your  majesty's  proclamation,  as 
well  as  other  sovereign  princes  doing  the  like, 
either  make  laws,  or  reverse  any  n^ade,  with  any 
otiier  act  so  great  a  monarch  as  yourself  may 
do,  and  that  without  further  consent  of  a  parlia- 
ment. Or  need  to  call  them  at  all  in  such  cases ; 
considering,  that  the  parliament  in  all  matters, 
excepting  causes  to  "be  sentenced  at  the  highest 
court,  ought  to  be  subject  unto  your  mnjesty's 
will,  to  give  the  negative  or  affirmative  conclu- 
sion, and  not  be  constrained  by  their  impcrti- 
nencies  to  any  inconvenience,  appertaining  to 
your  majesty^  regal  authority ;   and  this,  not- 
withstanding any  bad  pretence  or  custom  to  the 
contrary  in  practise,  which  indeed  were  fitter  to 
be  offered  a  prince  elected,  without  other  right, 
than  to  your  miyesty,  born  successively  king  of 
Engtand,  Scotland,  and  Ireland,  and  your  heirs 
for  ever;  and  so  received,  not  only  of  your  sub- 
jects, but  also  of  the  whole  world.    How  ne- 
cessary the  dangerous  supremacy  of  parlia- 
ment's usurpation  is  to  be  prevented,  the  exam- 
ple of  Lewis  the  11th,  king  of  France,  doth  ma- 
nifest, who  found  the  like  opposition  as  your 
majesty  doth,  and  by  his  wisdom  suppressed  it. 
And  to  the  purpose  here  intended,  which  is  not 
to  put  down  altogether  Parliaments  and  their 
authority,  being  in  many  cases  very  necessary 
and  fit;  but  to  abridge  them  so  far, as  they  seek 
to  derogate  from  your  majesty's  regal  authority, 
and  advancement  of  your  greatness ;  the  caution 
in  offering  the  aforesaid  Oath,  may  require  some 
jjolicy,  for  the  easier  passage  at  first,  either  by 
singular  or  particular  tcacution  ;   and  that  so 
near  about  one  time  over  the  land,  as  one  go- 
▼emment  may.  not  know  what  the  oiher  iutend- 
cth ;  80  it  may  pass  the  easier,  by  having  no 
time  of  combination  or  opposition.     There  is 
mnother  means  also  more  certain  than  this,  to 
bring  to  pass  the  oath  more  easily,  as  also  your 
profit  anid  what  else  pretended ;  which  here  I 


omit  for  brevity,  requiring  a  lon||  discourse  by 
iuelf,  and  have  set  it  down  ih  particular  instruc- 
tions to  inform  your  majesty. 

2.  The  second  part  ok  this  discourse  is, 
touching  your  majesty's  profit,  after  your  state 
is  secured:  wherein  I  sfaouUl  observe  both 
some  reasonable  content  to  tbo  people,  as  also 
consider  the  great  expences  Uiat  princes  have 
now-a-days^  more  than  in  times  past,  to  maio- 
tain  their  greatness,  and  safety  of  their  suljects, 
who,  if  they  have  not  wit  or  will  to  consider 
their  own  interest  so  much  indiflferenily,  your 
majesty's  wisdom 'must  repair  their  defects, 
and  force  them  to  it  by  compulsion;  but  I 
hope  there  shall  be  no  such  cause,  in  points  |0 
reasonable,  to  increase  your  majesty^s  reveoue, 
wherein  I  set  down  divers  means  for  your  gra* 
cioiis  self  to  make  choice  of,  either  aU  or  part 
at  your  pleasure,  and  to  put  it  in  execution  by 
such  decrees  and  cautions,  as  your  great  wis^ 
dom  shall  think  fit  in  a  business  of  tltis  nature. 
Imprimis,  the  first  means  or  course  intended 
to  increase  your  miyesty's  revenues  or  profits 
withal,  is»of  greatest  consequence,  and  I  call  it 
a  decimation^  being  so  termed  in  Italy,  where 
in  some  part  it  is  in  use,  importing  the  tenth  of 
all  subjects  estates,  to  )>e  paid  as  a  yearly  rept 
to  their  prince,  and  as  well  monied-men  ia 
towns,  as  landed-men  in  the  countries,  their 
value  and  estates  esteemed  justly  as  it  is  to  the 
true  value,  though  with  reason  ;  and  this  paid 
yearly  in  money :  which  course  appUed  in 
England  for  your  majesty's  service,  may  senra 
instead  of  subsidies,*^  fifteens,  and  such  hke, 
which  in  tliis  case  are  fit  to  be  released,  for  th^ 
subjects,  benefit  and  content,  in  recompenoe  of 
the  said  deciina,  which  will  yield  your  majesty 
more  in  certainty,  than  they  do  casually,  by 
500,000/.  per  annum  at  the  least. 

Item,  that  when  your  majesty  hath  gotten 
money  into  your  hand^  by  some  courses  to  be 
set  down,  it  would  be  a  profitable  course  to 
encrease  your  entrada,  to  buy  out  all  estates 
and  leases  upon  your  own  lands,  in  sucii  sort, 
as  they  be  made  no  losers;  whereby  having  your 
lands  free,  and  renting  it  out  to  the  true  value, 
as  it  is  most  in  use,  and  not  employed  as  here- 
tofore, at  an  old  rent,  and  small^nes,  you  mj 
then  rent  it  out  for  at  least  four  or  five  times 
more  money  than  the  old  rent  comes  unto.  So 
as  if  your  majesty's  lands  be  already  but 
60,000/.  per  annum,  by  this  course  it  will  be 
augmented  at  the  least  200,000/.  per  annum : 
and  to  buy  out  the  tenants  estates  will  come  to 
a  small  matter  by  the  course,  to  make  them  no 
losers,  considering  the  gaip  they  have  already 
made  upon  the  land :  and  this  is  the  rather  to 
be  done,  and  the  present  course  changed,  be- 
cause it  hath  been  a  custom  .used  nierely  to 
cozen  the  king. 

Item,  whereas  most  princes  do  receive  tot 
'benefit  of  salt  in  their  own  hands,  as  a  matier 
of  great  profit,  because  they  receive  it  «'  »{• 
lowest  price  possible,  and  vent  it  at  double 
gain  yearly ;  the  same  course  used  by  ytw 
majesty,  were  worth  at  least  l^OjOfW/.  P«J 
annum.    It  ii  likewi«»  in  other  pvtf|  tm  4 
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wfigbts  and  fficasuns  of  tbe  land,  either  in 
private  hoimea,  shops,  or  pnblic  markets,  bbould  < 
be  viewed  to  be  just,  ami  sealed  once  a  Tear, 
paviog  to  che  prince  for  it;  which  in  Engjuuid, 
applied  to  your  majestj,  with  order  to  pay  Gd, 
for  tbe  sealing  of  eiacb  said  height  or  measuve, 
would  yield  near  60,000/.  per  apoom. 

lien,  thoujgh  all  countries  pay  a  gabella  for 
tmnspoDtatioo  of  cloth,  and  so  likewise  in  Eng- 
land; yet,  in  Spain,  tiiere  is  imfost  upon  the 
wools,  which  in  Eoglaad  is  so  great  a  wealth 
and  benefit  to  the  sheep-masters,  as  they  may 
well  pay  ^ou  5/.  per  cent,  of  the  true  value  at 
the  sheaivig,  which  I  oonoeive  may  be  worth 
140,000/.  per  annum. 

Item,  wnereas  the.  lawyers  fees  and  gains 
io  Eng^nd  be  excessive,  to  your  subjects  pre- 
judice :  it  were  better  for  your  majesty  to  make 
Use  thereof,  and  impose  on  all  causes  sentenced 
with  the  party,  to  pay  d/.  per  cent,  of  the  true 
value  that  the  ctiuse  hath  gained  hiai ;  and  for 
recompeoce  thereof,  to  limit  all  lawyers  fees 
and  gettinga*  wliereby  the  subject  shall  save 
mora  in  fees  and  cluirges,  than  he  giveth  to 
your  majesty  is  the  gabeUa^  which  1  believe 
may  be  worth,  one  year  with  another,  50,000/. 

Item,  whereas  the  inns  and  victualling-houses 
io  England  are  more  chargeable  to  the  travel- 
lets  tfiem  in  other  countries,  it  were  good  for 
your  majesty  to  Unit  them  to  certain  ordinaries, 
and  raise  besides  a  large  imposition,  as  is  used 
in  Tuscany,  and  other  parts;  that  is,  a  prohi- 
biting all  inns  and  victualliog-hottses,  but  such 
u  shall  pay  it ;  and  to  impose  upon  die  chief 
iaas  and  taverns,  to  pay  10/.  a-year  to  your 
majesty,  and  the  worst  5/.  per  annum,  and  all 
ale-houses  SOf.  per  annum,  more  or  less,  as  they 
are  in  cuttooi.  Of  all  sorts  there  are  so  many 
in  England,  that  this  impost  may  well  yield 
100,000/.  per  annum  to  vour  majesty. 

Item,  in  Tnscany,  andf  other  pans,  there  is  a 
go^/Zaof  all  cattle,  or  flesh,  and  horses  sold  in 
markets,  paving  three  or  four  per  cent,  of  what 
they  are  sold  for»  which  by  conjecture  may  be 
worth  in  England,  800,000/.  per  annum ;,  using 
tbe  like  custom  upon  fish,  and  other  victuals, 
(bread  excepted^  and  for  this  cause,  flesh,  and 
fish,  and  victuals  in  the  markets,  to  be.  prised 
and  sold  by  weight,  whereby  the  subject  sav^th 
more  in  not  bemg  cozened,  than  the  imposi- 
tion impairethtbem. 

Item,  in  Tuscany  is  used  a  taxation  of  7  per 
cent,  upon  all  alienation  of  lands  to  the  true 
value.  As  also  7  per  cent,  upon  all  dowries, 
or  marriage-monies.  The  like,  if  it  be  justly 
osed  in  £ngland,  were  worth  at  least  100,000/. 
per  annum ;  with  many  other  taxations  upon 
meal,  and  upon  all  merchandises  in  all  towns, 
as  well  aa  port-towns,  which  here  I  omit,  with 
divers  others,  as  not  so  fit  for  England.  And 
ia  satisfaction  of  the  subject  for  these  taxes, 
your  majesty  may  be  pleased  to  release  them 
of  wardflims,  and  to  enjoy  all  their  estates  at 

18  years  old  ;  and  in  the  mean  time,  tbeir  pro- 
fits to  be  preserved  for  their  own  benefit.    And 

also  in  forfeitures  of  estate  by  condemnation, 

your  msJMty  may  wltMC  th«  subject;  as  not  to 


take  the  forfiekute  of  their  lands,  but  their 
goods,  high  treason  only  excepted;  and  io 
allow  the  counsel  of  lawyers  in  case  of  life  and 
death;  as  also  not  to  be  condemned  without 
two  witnesses,  with  such  like  benefit,  wiiich 
importcdi  much  more  their  good  tiian  all  the 
taxations  named  can  prejudice  them. 

Item,  some  of  the  former  taxations,  used  in 
Ireland  and  in  Scotland,  as  may  easily  be 
brooglit  about  by  the  first  example  thereof 
used  in  England,  may  v^y  well  'be  auide  to 
incieaae  your  revenue  there,  more  than  it  is,  by 
200,000/.  per  ann. 

Ittts,  all  offices  in  the  land,  great  and  small, 
io  your  majesty's  grant,  may  he  granted,  wkh 
condition,  to  pa;^  yon  a  part  yearly,  according 
to  the  value:  this,  in  time,  may  be  worth,  as  i 
conceivw,  100,000/.  per  annum:  adding  also 
notaries,  attornies,  and  such  like,  to  pay  some 

r portion  yearly  towards  it,  for  being  allowed 
your  majesty  to  practise,  and  prohibiting 
ete  any  to  practise  in  auch  places. 

Item,  to  reduce  your  majesty ^s  household  to 
board-waees,  as  most  other  princes  do,  resenr« 
ing  some  few  Ubles;  this  will  save  your  majesty 
60,000/.  per  aonum^  and  ease  greatly  tbe  sttl>> 
ject  besides,  both  m  carriages  and  provision, 
which  is  a  good  reason,  that  your  majesty  in 
honoul  might  do  it. 

Item,  I  know  an  assured  course  in  your  ma* 
jesty's  navy,  which  may  save  at  least  40,000/. 
per  annum,  which  requiring  a  whole  discourse 
by  itself,  I  omit ;  only  promise  you  to  do  it, 
\vt)ensoever  you  command. 

Item,  whereas  vour  majesty's  laws  do  com- 
mand the  strict  keeping  of  fasting-days,  you 
may  also  prohibit  nn  those  days  to  eat  eggs, 
cheese,  and  white-meats,  but  only  sucK  as  are 
contented  to  pay  eighteen  pence  a  year  for  the 
liberty  to  eat  them,  and  the  better  sort  ten 
shillings.  The  employment  of  this  majr  be  for 
the  defence  of  the  land,  in  maintainmg  tbe 
navy,  garrisons,  and  such  like,  much  after  the 
fashion  of  a  Crosado  in  Spain,  as  your  majesty 
knoweth,  being  first  begun  there  under  the  pre* 
tence  to  defend  the  land  against  the  Moors. 
And  the  same  used  in  England,  as  afiMresaid,  , 
may  verv  well  yield,  one  year  with/  another, 
100,000/.  without  any  disgust  to  any,  becaoae 
it  is  at  every  one^s  clioiccT  to  give  it  or  no. 
Lastly,  I  have  a  course  upon  the  Catholics, 
and  very  safe  for  your  mi^esty,  being  wicb 
their  good-liking,  as  it  may  be  wrought,  to- 
yield  you  presently  at  least  200,000/.  per  an- 
num, by  raising  a  certain  value  upon  their 
lands,  and  some  otlier  impositions ;  which  re- 
quiring  a  long  discourse  by  itself,  I  will  omit  it 
here,  setting  it  down  in  my  ini»tmctions.  It 
will  save  your  majesty  at  least  100,000/.  pw 
annum,  to  make  it  pain  of  death  and  confisce* 
tion  of  goods  and  lands,  for  any  of  the  officera 
to  cozen  you,  which  now  is  much  to  be  .feared 
they  do,  or  else  the^  could  not  be  so  rich  ;  and 
herein  to  allow  a  fonrth  part  benefit  to  theai 
that  shall  find  out  the  cozenage.  Here  is  not 
meant  officers  of  state,  as  the  lord  treasorer| 
&C.  being  officen  of  the  crown. 
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The  sum  of  all  this  account  amounteth  unto 
two  miUioas,  or  3,000,000/.  per  nnn. :  suppose 
it  to  be  but  one  million  and  a  half,  as  assuredly 
your  majesty  may  make  by  these  courses  set 
down,  yet  it  is  much  more  than  I  promised  in 
ray  letter  for  your  majesty's  service.  Besides, 
«ome  sums  of  money  in  present,  by  the  courses 
following :  imprimis^  by  ttie  prince's  marriage, 
to  make  all  the  earls  in  England  grandees  of 
Spain,  and  principi,  with  such  like  privileges, 
and  to  pay  20,000/.  a-piece  for  it.  2.  As  suso, 
if  you  make  them  fceditaries  of  the  towns  be- 
longing to  their  earldoms,  if  they  will  pay  for  it 
besides,  as  they  do  to  the  king  of  Spain  in  the 
kingdom  of  Naples.  And  so  likewise  barons, 
to  be  made  earls  and  peers,  to  pay  19,000/.  a- 
piece,  I  think  might  yield  500,000/.  and  oblige 
them  more  sure  to  his  majesty.  3.  To  make 
choice  of  200  of  the  richest^  men  of  England 
in  estate,  that  be  not  noblemen,  and  make 
them  titillate,  as  is  used  in  Naples,  and  paying 
for  it ;  that  is,  a  duke  30,000/.  a  marquis 
'  15,000/.  an  earl  10,000/.  and  a  baron  or  vis- 
count 5,000/.  It  is  to  be  understood,  that  the 
ancient  nobility  ai  barons,  made  earls,  are  to 
precede  these  as  peers,  though  these  be  made 
marquises  or  dukes;  this  may  raise  a  million  of 
pounds  and  more  unto  your  majesty.  To  make 
gentlemen  of  low  quahty,  and  franckhns,  and 
rich  farmers,  esquires,  to  precede  them,  would 
yield' your  majesty  also  a  great  sum  of  money 
m  present.  I  know  another  course  to  yield 
your  majesty  at  least  300,000/.  in  money,  which 
as  yet  the  time  serveth  not  to  discover,  until 
your  majesty  be  resolved  to  proceed  in  some  of 
the  former  courses,  wliich  till  then  I  omit. 
Other  courses,  also,  that  may  make  present 
money,  I  shall  study  for  your  majesty's  ser^'ice, 
and,  as  I  find  thera  out,  acquaint  you  witlial. 

Lastly,  to  conclude  all  these  discourses  by 
the  application  of  this  course  used  for  your 
profit,  that  it  is  not  only  the  means  to  make 
you  the  richest  king  that  ever  England  had, 
but  also  tlie  safety  augmented  thereby  to 
be  most  secure,  besides  what  was  sliewed  in 
the  first  part  of  this  discourse ;  I  mean,  by 
the  occasion  of  this  taxation,  and  raising  of 
monies,  your  majesty  shall  have  cause  and 
means  to  imploy  m  all  places  of  tiie  land  so 
many  officers  and  \ninisters,  to  be  obliged  to 
you  fur  their  own  good  and  interest,  as  nothing 
can  be  attempted  against  your  person,  or  royal 
state,  over  land,  but  some  of  them  shall,  in  all 
probability,  have  means  lo  find  it  out,  and  hin- 
der it.  Besides,  this  course  will  detect  many 
disorders  and  abuses  in  the  public  government, 
which  were  hard  to  be  discovered^  by  men  in- 
different. To  prohibit  gorgeous  and  costly 
apparel  to  be  worn,  but  by  persons  of  good 
quality,  shall  save  the  gentry  of  the  kingdom 
much  more  money,  than  they  shall  be  taxed  to 
pay  unto  your  majesty.  Thus  withal  I  take  my 
leave,  and  kiss  your  gracious  ^ands,  desiring 
pardon  for  my  error  I  may  commit  herein. 

Extract  from  Ruskworthf  vol,  2,  p..  51. 
Ov  the  29th  of  May,  1630,  a  great  cause  was 


brought  to  hearing  in  the  >Star-Chacnber,  con- 
cerning a  Discourse,  intituled,  '  A  Propoutioo 
'  for  his  Majesty's  Service  to  bridle  theloipfr* 
*  tinency  of  Parliaments.*  Wherein  the  kiog's 
Attorney-General  was  plaintiff,  the  earl  of 
Bedford,  the  earl  of  Clare,  the  earl  of  Somerset, 
»ir  Robert  Cotton,  John  Sclden,  Oliver  St 
John,  and  others,  defendants.  Here  now  fol- 
loweth  the  Answers  of  the  Defendants,  and  lb« 
Judgment  of  the  court  thereupon,  viz. 

.  Af^er  the  king's  Attorney-General  opened 
the  aforementioned  Information,  the  Answer 
of  Robert  earl  of  Somerset  to  the  said  Infor- 
mation, was  also  opened  by  his  council,  to  this 
effect  : 

That  the  Discourse,  as  he  believed,  was  ei- 
ther the  same  that  was  shewed  him  in  the  time 
of  his  attendance  near  his  late  majesty  king 
James,  or  liad  many  of  the  same  thinn  io  it : 
and  finding  no  cause  of  concealing  a  Proposi- 
tion made  in  a  former  king's  time,  and  having 
no  apprehension,  that  scandal  to  his  majest/, 
or  the  present  government,  might  thereby  hap- 
pen, he  casuaUy  imparted  it  to  the  earls  of 
Bedford  and  Clare,  who,  after  perusal  thereof, 
delivered  their  opinion  concerning  it,  at  tbeir 
next  meeting ;  *  that  it  was  a  phantastic  pro- 
'  ject  of  some  brain-sick  traveller,  who  had 
'  made  collections  of  some  princes  in  Italy,  and 
<  other  foreign  states,  no  way  suitable  to  the 
'  government  of  this  kingdom.' 

And  further  said,  that,  besides  that  one  time, 
there  was  never  any  conference,  nor  any  pas- 
sage by  letter  or  otherwise,  betwixt  them  con- 
cerning it,  or  with  any  other  person,  and  de- 
nied that  he  either  contrived  the  Propositioo, 
or  knew  of  the  contriving  thereof,  or  ever  ima- 
gined that  his  majesty  would  innovate  the  an- 
tient  form  of  government,  dispose  of  the  estates 
of  his  subjects  without  their  consents,  make  or 
repeal  laws  by  proclamation  without  consent  ot 
parliament,  plant  garrisons  in  his  principal  cities 
and  towns,  or  put  in  execution  any  part  of  the 
said  discourse :  and  the  reason  why  he  did  not 
present  the  discourse  to  his  majesty,  or  some  ot 
the  lords  of  the  council,  or  some  magistrate, 
was,  because  he  did  not  conceive  the  same  did 
in  any  sort  concern  the  time  of  his  majcstv's  go- 
vernment, but  was  contrived  in  some  fonnflr 
time,  as  appeared  manifestly,  by  the  particulais 
therein  contained ;  and  that  about  16  or  17 
years  ago,  sir  David  Fowles  shewed  him  the 
prmect,  to  whom  he  replied,  *  That  he  was  sa- 
tisfied no  use  could  be  made  thereof,  and  so  he 
redelivered  it,  and  concluded  that  the  divulging 
thereof  was  in  his  opinion  pardoned  by  the  g^ 
neral  pardon  granted  upon  his  now  majesty  • 
coronation.' 

The  rest  of  the  Defendants  denied  any  their 
contrivance  thereof,  alledgin^  the  author,  as 
they  were  informed,  was  livmg  beyaod  sWf 
and  that  they  ought  not  to  be  questioned  for 
it,  being  writ  in  the  time  of  king  James,  and 
not  in  reference  to  his  now  majesty's  gofero- 
ment,  denying  that  they  had  the  least  thought 
or  intention  to  scandalize  the  government;  tor 
that  they  njepted  the  diMouxH  tf  i9<»**  ^f 
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read  it,  as  a  foolish  and  impertiiilnt  issue  of 
•ome projecting  brain;  and  uiejf  averred  their 
detestation  of  lach  a  project,  and  that  they 
bore  loya!  hearts  to  his  majesty,  and  blessed 
God  for  the  happy  and  peaceable  govcrnmeDt 
under  him. 

After  the  publication  of  the  Cause  in  order  to 
a  bearinir,  it  appeared  by  the  Depositions  of  sir 
David  Fowlesy  that  he  received  the  said  Writ- 
ia<;  from  one  Mr.  Yates,  in  the  time  of  king 
Jaisesy  who  brought  it  from  sir  Robert  Dudley 
at  Florence,  together  with  a  Letter,  desiring 
him  to  deliver  it  to  the  earl  of  Somerset,  that 
he  might  communicate  it  to  king  James,  which 
was  done  accordingly,  and  that  in  his  hearing 
the  earl  ugoilied  a  dislike  thereof;  and  that  he 
received  it  back  from  the  earl,  being  the  origi- 
nal, and  kept  it  by  him  till  the  lords  of  the 
couocii  sent  for  it^  and  that  he  made  no  copy 
thereof. 

It  appeared  also  by  the  Depositions  of  other 
witoessea,  that  this  Discourse,  nine  years  ago, 
was  boo^t  by  them  in  Little- Britain  amojigst 
•(her  manuscripts. 

So  this  Cause  coming  to  hearings  a  great 
presence  of  nobility  being  in  court,  the  attor- 
ney-general opened  the  Chaige.  But  before 
much  proceeding,  his  majesty  sent  word  unto 
the  lord  keeper  Coventry,  then  in  courts  that 
the  queen  was  brought  to  bed  of  a  son,  and  a 
private  message  also  was  delivered  to  him  from 
the  king ;  whereupon  the  Lord-Keeper  declared 
in  court,  that  his  most  sacred  majesty  had  ta- 
ken this  matter  into  lus  most  serious  conside- 
ratton,  and  nthough  the  same  was  of  so  high  a 
nature,  as  it  was  necessary  to  be  brought  in 
question,  (being  contrary  to  many  laws  and 
suttttes,  and  the  common  law  itself]^  yet  his 
majesty  balancing  the  same  in  the  scales  of 
justice  and  mercy,  the  Author  of  the  Discourse 
being  discovered  to  live  beyond  the  seas,  found 
the^e  Defendants  rather  fitting  to  be  objects  of 
his  mercy,  than  justice,  they  being  some  of 
them  noblemen,  and  such  as  his  majesty  did 
and  doch  well  esteem  and  like  of,  in  his  rov'al 
opinion  :  and  that  his  majesty  was  the  rather 
inclined  to  extend  his  goodness,  in  regard  of 
the  time;  it  having  now  pleased  the  great  jus- 
tice of  heaven  to  bless  his  nvyesty  and  his  king- 
dom with  a  royal  issue  of  his  body,  a  hopeful 
prince,  the  great  joy  and  long  expecUtioo  both 
of  the  king  and  kingdom. 

Upon  this  declaration  of  the  king's  pleasure 
Hie  Lord-Keeper  made  known,  that  the  court 
by  his  majesty's  special  command  was  to  pro- 
ceed no  further  in  the  hearing  of  this  cause  ; 
but  ordered  the  Project,  or  Book,  to  be  burnt, 
us  seditious  and  scandalous,  both  to  his  ma-^ 
jesty,  the  state,  and  government  of  this  king- 
dom. And  ordered  the  Proceedings  to  be 
Uken  Qfi  the  file. 


An  Account  of  this  Proposition  is  contained 
in  a  volume  in  the  hand-writing  of  archbishop 
Sancroft  among  Tanner's  MSS.  in  the  Bodleian 
Ubrary  at  Oxford.  It  begins  with  the  Attor- 
ney-Geoeral's  luformation  as  follow^: 


*'  To  the  King's  most  excellent  Ma'ty, 

'*  Humbly  complayning  enformeth  yourroott 
excellent  ma'ty,  sir  Rob.  Heath  kt.  your 
ma'ties  Attorney-Gen*all,  that  whereas  yoor 
sacred  ma'tie  ever  since  your  happy  accessc  to 
the  imperiall  crowne  of  this  realm  hath  gov'ned 
your  people  with  soe  much  justice,  and  mode- 
ration, that  all  your  good  subjects  do  bearo 
that  rcv'ence  and  love  to  your  sacred  person, 
as  is  justly  due  to  so  gracious  a  sovcraigne ; 
and  your  ma'ty,  next  to  the  service  of  Almj|hty 
God,  and  the  maintenance  of  his  true  religion, 
hath  preserved  and  maintained  the  ancient  and 
fnndamentall  laws  of  this  kingdom  without  in- 
novation :  Yet  so  it  is,  may  it  please  your  most 
excellent  majesty.  That  some  malicious  per- 
sons who  are  as  yet  unknowne  to  your  said  AU 
tomey,  being  ill  affected  to  your  ma'ty,  and  to 
your  happy  gov'nement,  and  intending  to  raise 
false  scaodalls,  and  seditious  rumours  against 
your  ma't^',  and  your  gracious  governem't,  have 
of  late  wickedly  and.  seditiously  framed,  con- 
trived, and  written,  a  false,  seditious,  and  pesti- 
lent discourse  in  these  words  following." 

Then  follows  the  Proposition  as  printed 
above,  ending  with  a  formal  rec^uest  to  the  king, 
to  call  on  the  defendants  for  trial,  signed  by  the 
Attorney-General,     Then  follows ; 

The  Akswer  of  Francis,  Earlc  of  Bedford, 
one  of  the  DePts,  to  the  Infunnation  exhi- 
bited against  him,  and  others,  by  Sir  R. 
Heath,  kt.  liis  Ma'ties  Attomey-Gen'all. 

The  said  Def%  sax'ingt&c.  with  all  duty  and 
thankfullnesse,  doth  acknowledge  y*t  his  ma'ty 
liath  with  greatjustice  and  moderation  governed 
his  people,  for  which  among  the  rest  of  his  lov- 
ing subjects,  thb  deft  hath  aUvaics  had  and 
ever  shall  have  a '  speciall  love  and  revereiKie 
of  his  sacred  person,  as  due  to  so  gracious  a 
sov'aigne.  He  doth  also  acknowledge  his 
ma'ties,  gracious  Care  to  preserve  and  maintaine 
the  ancient,  and  fundamental!  lawes  of  this 
kingdome,  without  innovation ;  insomuch  that 
the  said  det'^t  nev'r  had  thought,  that  his  most 
excellent  majesty  did  enteud  to  innovate  his 
lawes  in  any  thing  :  for  his  gov'ment  hath  been 
so  moderate  as  this  deft  hath  alwaies  conceiv- 
ed it  to  be  a  speciall  happiness  to  his  people, 
neither  did  he,  this  deft,  ever  raise  any  rumours 
at  all  against  his  nni'ty,  or  his  gov*ment.  And 
concerning  the  discourse  in  tlie  information 
mentioned,  the  said  deft  saith  that  he  did  not 
name,  write,  or  contrive  the  same,  nor  doth 
know  who  did  name,  write,  or  contrive  the 
same,  but  for  declaration  of  the  def  t's  know- 
ledge and  thoughts  concerning  the  same,  saith 
that  he  never  did  see  or  heare  the  said  discourse 
until  the  month  of  July  or  August,  in  the  5th 
year  of  his  ma'ty's  happy  reigne,  about  which 
time,  a  writing  conteyning  the  said  discourse 
was  sent  to  this  deft,  he  then  being  at  his 
house  in  Whobome  in  Bedfordshire;  which 
was  sent,  as  the  deft  was  informed,  from  one 
Mr.  Oliver  St.  Jobn^  of  Lincoln's  Inne,  whe 
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detir'd  um^hiRi  die  Mid  copy^  Vch  was  sent 
wato  tbi»der%  i»'di  when  the  9*d  earle  Imd 
rend,  he  returned  to  this  deft,  md  told  him. 


then  and  formerly  was  of  this  dePt's  councell 
in  his  law  businesse,  and  within  two  or  three 
weeks'  after,  the  s'd  Mr.  St.  Johiv  repaired  to 
Cbts  dePt's  liouse,  and  there  this  def 't  and  tlie 
a'd  Afr.  St.  John,  bad  *sonie  speech  and  oo»- 
ference  concerning  the  said  discourae,  upon 
which  conference  the  s'd  Mr.  St.  John  did  de- 
clare to  tliis  deft,,  that  be  had  the  said  discourse 
from  sV  Rob.  Cotton,  kt.  and  baronett,  and 
that  he  was  enfbmied  and  told,  that  it  was 
written  about  the  12th  vear  of  the  late  k.  James, 
of  blessed  memory,  which  this  def  ^t  eesiiy  be>- 
lieired,  for  that  he  observed  ic  coUld  not  be  ap- 
plied to  his  marries  time,  y't  now  is,  as  i^ell  for 
chat  there  is  in  the  same  discourse  mention 
made  of  tlie  kinjr^s  son  the  prince,  to  be  married 
for  raising  of  present  monies,  as  for  some  other 
passages  therein,  w'ch  this  deft  doth  still  be- 
leeve ;  neither  did  this  def  *t  think,  or  beleeve, 
or  can  be  perswaded,  that  it  was  presented,  or 
meant  or  intended  to  be  presented  to  his  gra^ 
cioos  ma'ty,  y't  now  is,  for  that  he  hath  ob- 
served bis  ma'ties  aversness  from  such  courses. 
And  he  this  def 't  further  s'lh  that  he  this  dePt 
kept  the  same  discourse  by  him,  till  the  end  of 
SeptV  or  beginning  of  OctVr  iu  the  said  year, 
at  w'ch  time  this  deft  repaired  to  his  house  in 
the  parish  of  Cbiswick  in  the  county  of  Middle- 
sex, in  w'ch  parish  the  earie  of  Som'sett,  and 
other  of  the  dePts  named  in  the  same  informa- 
tion both  then  and  before  dwelt,  and  after  some 
time  of  this  dePt's  being  at  Chibwick  aforesaid, 
meeting  wit^  the  said  earle  of  Som'sett,  and 
conferring  of  divers  matters  happening  in  such 
time,  as  the  earle  of  Som'sett  had  been  in  grace 
and  favour  with  his  s*d  late  ma'tie,  among 
other  speeches,  they  had  communication  of 
aev'all  ways  then  propounded  both  for  preserv- 
ation, as  also  for  increase  of  his  s*d  late  ma'ties 
revenues.  W'ch  said  earle  of  Som^sett  then  re- 
lated, that  div'se  waies  had  been  offered  unto 
him  about  those  times,  and  among  others  he 
mentioned  some  like  these  waies  y't  are  ex- 
pressed in  the  said  discourse,  in  the  information 
specified.  Whereupon  this  dePt  did  aske  of 
hislWp,  whether  he  had  seen  a  discourse  tend^ 
ing  to  such  purpose,  mentioning  an  army  and 
gaoells,  and  he  answered,  y't  he  had  then  a  no^ 
tion  of  some  such  matter^  but  did  not  then  per- 
fectly call  the  particulars  thereof  to  mind,  but 
if  he  might  see  it,  he  should  then  better  remenv- 
ber  it,  and  thereupon  tbis  deft  did  send,  or 


that  be  remembred  that  in  the  time  of  the  8*d 
kite  king,  Heads,  or  Propositions  of  like  effect, 
had  been  tendred  unto  his  I  d*p.  And  this 
dePt  s*th  he  oevV  did  write,  or  cause  any  topic 
thereof  to  be  written,  nor  did  he  communicate, 
shew,  or  pnbHsh  the  same  other«iisc  than  as 
aforesaid,  saving  to  $ome  of  tlie  Tds  of  his  ma- 
jesties most  ho'ble  privy-cooncell  by  their  co- 
mand  in  rhis  M'ch*maB'  terroe.  •And  the  said 
deft  saitl),  that  the  said  discourse  doth  doc 
concerne  the  present  time  of  his  ina'ty»  or  his 
gov'nem't;  neither  did  he  evV  say,  alfiilne,  or 
believe,  that  there  ev'r  was  any  purpose  to  in- 
t'taioe  it :  neither  did  this  def '^t  disperse,  or  di- 
vulge the  same,  to  the  intent  that  the  mme,  or 
any  thing  conteyned  therein  shoukl-  be  divulg- 
ed, or  dispersed,  as  if  the  same  had  been  intir- 
tained  by  his  most  excellent  ma'ty,  or  by  any 
other,  or  with  purpose  to  put  in  execacio%  or 
to  raise  fears,  or  jealousies  in  any  w'tsoever,  or 
that  his'sacred  ma'ty  bad  any  purpose  to  alter, 
or  innovate  any  laws  of  this  kingdom,  or  the 
ancient  manner  of  the  gov'nem't  thereof,  or  to 
draw  things  to  be  disposed  of  at  his  will,  or  dis- 
pose of  the  states,  revenues,  or  goods  of  hb 
ma'ties subjects;  or  to  make  or  repeale  sta- 
tutes* by  his  ma'ties  proclamation,  or  that  he 
purposed  to  place,  of  maintaine  garrisons  or 
fortified  places  for  any  such  end,  as  in  the  s'd 
information  is  declared,  and  he  is  fitlly  assured, 
y*t  his  ma'ty  nevV  did,  nor  will  give  the  least 
mtertainment  to'  any  such  design,  and  the  said 
deft  confesseth,  y*t  he  did  not  shew  or  delivV 
the  said  wrighcing  to  any  of  his  ma*ties  most 
ho'ble  p«vy-councell,  or  other  magistrate  other- 
wise than  as  afores'd,  for  what  [qu.  that]  he 
did  not,  nor  yet  doth  conceive,  ttiat  it  had  any 
relation  to  his  ma'ties  gov*nem?t,  or  that  he 
ever  had  purpose,  or  disposition  to  give  care  to 
such  projects,  or  devioes,  or  that  any  would  so 
believe.  And  as  to  all  and  every  the  misde- 
meano*sand  offences  in  the  inibrmation  laid  to 
the  charge  of  this  deft,  he  is  thereof  not  guilty 
in  manner  and  forme,  as  by  the  sakf  informa- 
tion is  supppsed.  W'ch  matters  the  said  deft 
doth,  and  will  aver  and  prove,  as  this  ho'ble 
court  shall  award,  and  praieth  to  be  dismissed 
without  further  atteixtinf^  because  of  thrsaid 
suity  &c. . .  . 
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137.  The  Trial  of  Mervin  Lord  Audley,  Earl  of  Castlehavent, 
for  a  Rape  and  Sodomy :  7  Charles  I.  a.  d..  1631.  [sRushw. 
Coll.  93.     Hutt.  Rep.  115.] 


FhEKB  «vere  three  Indictments  fouod  at 
SttiisbiirT  in  Wiltshire  against  the  eurl»  the 
Wednesday  preceding  Easier,  before  the  Lorti 
Chief  JoBtKse  Hyde,  the  L.  C.  J.  Richardson, 
atid  baron  Denbam,  Justices  of  Assize  for  tiiat 
circuit,  and  special  commissioners  in  that  mat- 
ter. One  Indictment  was  for  a  Rape  upon  bis 
o«rn  wife ;  for  holding  her  by  force,  while  one 
of  his  minions  forcibly,  against  her  wili,  had 
carnal  knowledge  of  her:  so  that  he  was  in- 
dicted as  Fntsentf  Auxiliant  and  Confortant  *; 
and  therefore  a  pnucipal.  The  other  two  In- 
dictments were  for  Buggery  with  a  man. 


*  BritroD,  c.  9.  says, 
ren,  and  some  other 


that  sodomites,  sorce- 
offenders,  were  to  be 
baroed.  I'he  Mirrour  says  tliey  were  to  be 
buried  alive  ;  in  conformity  with  which,  Ld.  Co. 
S  lost.  c.  10,  qodccfs  Fieta  b.  I.e.  35,  where  I 
cannot  find  any  such  matter:  however,  it 
seems  likely  that  afterwards  they  had  ceased 
to  be  punished  capitally ;  which  occasioned  the 
statute  of  S5  Hen.  8.  c.  6,  passed  in  the  year 
1594,  which  was  about  six  years  after  U.  8, 
bad  begun  upon  the  suppression  of  Monasteries 
[See  14  Rimer's  Foed.  258]  and  about  the  time 
when  the  general  suppression  of  them  seems  to 
hare  been  resolved  on.  About  a  year  after- 
wards (1536)  the  lesser  monasteries  were  ^np- 
pressed.  And  in  four  years  more  (1540)  the 
work  was  completed  by  the  final  dissolution 
of  all  manner  of  abbics,  priories,  monasteries, 
^c.  and  tlie  transfer  of  their  revenues  and 
estates  to  the  crown,  by  st.  31  il.  8,  c.  13.     See 

1  Cobbetl's  Pari.  Hist.  526,  537, 1  Rapin  782, 
807—821.  fol.  ed.  and  Burnet's  Hist,  of  the 
Reformation.  The  st.25  H.  8,  c.  6,  was  re- 
pealed by  I  he  general  st.  i  £.  6,  c.  12,  and  by 

2  E.  6,  c.  39,  the  crime  was  made  felony  with- 
out benefit  of  clergy,  but  without  forfeiture  of 
lauds  or  goods,  or  corruption  of  blood,  which 
St.  of  2  E.  6,  c.  29,  was  repealed  by  st.  1  Mar. 
c.  1,  so  both  acts  stood  repealed  until  the  sta- 
tute 5  £liz.  c.  17,  by  which  the  whole  act  25 
H.  8,  c.  6,  is  reviv^  and  re^nacted.  Mr. 
Barrington  in  the  first  edition  of  his  '*  Observa- 
tjons  on  the  Statutes/'  p.  31,  <*  Assisa  panis  et 
cerevisiae/'  made  a  remarkable  mistake  in  quot- 
ing by  memory  a  passage  from  Tacitus.  He 
seems  to  hatre  thought  it  likely  that  the  custom 
of  pelting  criminals  in  the  pillory  was  derired 
from  the  antient  Oermaos^  <*  Infamcs,''  says  he, 
*'  luto  ac  cceno  aspergunt."  The  passage 
which  he  had  in  his  mind  is  doubtless  the  follow- 
ing in  Tacitus  de  Mor.  Gtrm.  s.  18.  ''  Dis* 
tinctio  poenarum  ex  delicto.  Proditores  et  trans- 
fiigas  arborihus  suspendunt :  ignavos  et  imbelles 
et  curpore  infames  coeno  ac  palude,  injectft  in 
super  crate,  mergunt.  Diversitas  supplicii  illuc 
rctpicit ;  tanquam  scelera  ostendi  oporteat  dom 
puDiuutur,  fiagitia  abscondi."    The  passage  io 

vol.  in. 


The  Judges,  on  Friday  morning  before  the 
trial,  being  sent  for,  all  but  Denham  being  met 
at  (ieijeaiits-Inn  in  Fleet^street,  these  Ques- 
tions were  proposeci  them  by  sir  Robert  Heath, 
the  king's  Attorney  General;  a  Memorial  of 
which  a  learned  judge,  sir  James  W hillock, 
one  of  the  eight  hereafter  mentioned,  set  down 
in  writing;  to  the  aifect  following. 

1.  W  tie! her  a  peer  of  the  realm  miglit  wave 
his  Trial  by  peers,  and  plead  he  will  be  tried 
by  God  and  the  country?  Answ.  He  might 
nut :  for  his  Trial  by  peers  was  no  privilege,  but 
the  law  declared  by  Magna  Charta  :  which  if 
he  would  not  plead  to  by  a  trial  of  his  peers,  it 
was  standing  mute. 

2.  Whether  a  peer  might  challenge  bis  peers, 
as  in  the  case  of  common  Jurats  ?  Anm,  He 
might  not,  (which  I  think  is  so,  said  that  Judae) 
because  they  were  not  upon  their  oath,  but 
upon  their  honour,  and  a  cliaileitge  is  tried 
whether  he  stands  indifferent,  as  unswoQi. 

S.  Whether  a  peer  might  not  have  counsel 
any  more  than  a  commoner?  Answ,  f  f  matter 
of  law  appearec),  he  nii(^ht;  not  for  matter  of 
fact.— Certain  Examinations  having  been  taken 
by  the  lords  without  an  oath :  It  was  resolved. 
Those  could  not  be  used  until  tbey  were  re- 
peated upon  oath,  unless  of  the  party  to  be 
tried ;  which  might  be  read  without  an  oath. 

4.  Whether  the  Wife  in  this  case  might  be 
a  witness  against  her  husband  for  .the  rape  ? 
Antw»  She  might :  for  she.was  the  party  wrong- 
ed; otherwise  she  might  be  abused*.  In  like 
manner  a  viliaiii  (vassal)  might  be  a  witnesii 
against  his  lord  in  such  cases. 

5.  Whether,  if  he  stood  mute,  he  could  de- 
mand his  clergy  ?  Amv,  If  he  stood  f  mute  in 
the  case  of  Rape  or  Buggery,  he  might  have  hit 
clergy  X  in  either. 


the  Mirrour,  c.  4,  s.  ^4,  p.  252,  is  <<  Le  mortal 
pecli^  de  majest^  vers  le  roy  celestre  de  sodomy 
soy  fomist  per  enforer  les  pecheurs  touts  vin 
profond  en  terre ;  issint  que  memoire  soit  i^ 
strain^  pour  la  grande  abomination  del  fait.'' 
The  words  in  Britton  are,  **  Soit  enqois  de 
ceox  que  felonisement  en  temps  de  pees  dent 
autre  blees  ou  autre  mesons  ars;  £t  ceux  qqe 
serrount  de  ceo  ntteynts  soieot  ars,  issint  c^oe 
eux  soient  punys  par  mesme  cele  chose  dount 
ils  pecherent;  et  mesme  eel  jugement  eyent  son* 
cers  et  sorceresses  et  sodomites  et  mescreaonts 
appcrtement  atteynts."  Britton  fo.  xii. 

♦  East's  P.  C.  ch.  X.  s.  6. 

t  See  the  Note  to  Weston's  Trial,  vol.  2.  p. , 
914.     See  also  Bnrrington's  Obs.  on  St.  West. 
1st.  c.  12. 

I  The  sUtute  of  25  H.  8,  c.  6,  in  case  of 
Buggery,  and  of  13  Eliz.  c.  7,  in  case  of  a 
Rape,  take  away  Clergy  only  from  such  as  are 
convicted  by  verdict,  outlawry,  or  confession : 

20 
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6.  Then  if  he  might  not  be  put  to  a  trial  on 
thft  other  Indictmenty  might  not  be  be  for  a 
later  Buggery,  and  be  denied  the  clergy  ?  Atisw. 
On  that  he  mi^bt  by  18  Eliz.  7. 

7.  Whetlier,  in  case  one  stood  mute,  Evi- 
dence might  be  opened  by  the  courtV  com- 
mand concerning  the  fact,  thuugli  the  delin- 
quent was  to  be  pressed  to  death  for  his  con- 
tempt ?  Answ,  1  hat  was  a  matter  which  lay  in 
the  discretion  of  the  court. 

8.  VVhether  in  cases  wherein  clergy  was  al- 
lowable, the  party  might  pray  it  before  he  an- 

'  swered,  and  deny  to  answer  otherwise  ?  Answ. 
This  was  a  conftission. 

9.  Whether  in  a  Rape  there  most  be  pene- 
tration ?  The  Answer  was  in  the  affirmative. 

10.  llie  prisoner  having  petitioned  to  be 
bailed,  whether  it  might  not  be  grante<l }  Answ. 
The  king,  as  king,  was  to  advise  about  it :  The 
Judges  ac(|uainted  the  Lord  Keeper  he  could 
not  in  justice  require  it ;  yet  he  might  be  bailed 
et  gratia,  which  was  not  fit  in  tliat  odious  case. 

^  At  a  second  meeting  of  the  Judges  in  Ser- 
jeants Inn,  there  were  other  things  considered 
of  concerning  this  matter.  They  made  a  dil- 
ferenQp  between  Buggery  and  a  Rape,  in  point 
of  havini^  the  clergy  if  he  stood  mute :  for  ic  wss 
argued  he  might  have  his  clergy  if  he  stood 
mute  in  a  Rape,  but  not  in  Buggery ;  because 
by  the  statute  25  IL  8,  Buggery  was  made  fe- 
lony,  which  by  the  common  law  was  not.  And 
in  the  very  creation  of  the  offence,  clergy  was 
taken  away ;  whereas  clergy  lay  for  a  rape  until 
it  was  (should  be)  taken  away  by  statute. 

It  was  concluded  the  Lords  might  eat  and 
drink  before  they  were  aereed,  but  that  they 
could  not  separate  nor  adjourn  till  they  gave 
their  Verdict:  That  this  appeared  out  of  tlie 
lord  Dacres  of  Greystock's  Case*,  who  was 
tried  for  Treason,  and  acquitted  by  his  peers  in 
90  Hen.  8.  It  was  agreed  by  the  Justices  in 
tliat  case  of  the  lord  Dacres,  That  verdict  could 
not  be  given  by  a  lesser  number  of  lords  than 
It ;  and  that  if  Vi  were  for  the  kinf[,  and  13 
for  the  prisoner,  the  prisoner  should  be  ac- 
aoitted :  That  in  an  Appeal,  if  the  Defendant 
•hould  be  route,  he  should  be  hanged ;  and  it 
was  an  Attainder,  it  being  not  within  the  sta- 
lute  of  \Vestroinster,  cap.  12.  De  Peine  fort 
'et  Dure.f    No  more  vna  Treason.* 

It  was  also  iigreed.  That  a  lord  of  parliament 
WM  withii)  the  statute  of  Westminster  1,  in  case 
of  Fekmy,  and  should  be  pressed  to  death. 

Farther,,  That  if  the  lord  Audley  should  have 
hSs  defgy  upon  his  being  mute,  yet  lie  might  be 
tried  upoa  the  other  Indictments  of  Rape  and 
.Buggery,  and  shonld  not  have  his  clergy,  by  the 
statute  of  18  Eliz.  because  the  admitting  him 


which  do  not  extend  to  those  who  stand  mine, 
11  Co.  Rep.  30.  6,  Poulter's  case ;  but  bv  the 
3  et  4  of  Wil.  et  Mar.  c.  9,  all  who  would  be 
excluded  in  case  of  conviction  by  verdict  or 
eonfession,  are  excluded  in  case  of  standing 
mate.  . 
•  Kely,.56. .       f  S.  P.  C.  Lib.  3,  c  60. 


to  his  clergy  would  be  a  supersede  as  to  all  is* 
^ictments  of  offences  within  clergy,  not  of  those 
without,  by  that  statute:  For  by  the  oommoa 
law,  he  that  was  admitted  to  his  clergj  was  dis- 
charged from  answering  any  other  offence ;  lor 
by  indictment  of  that  law  he  was  taken  out  ot 
the  power  of  the  secular  judge,  and  put  into  the 
hanas  of  the  ordinary,  whose  prisoner  he  was 
all  his  life  after. 

It  was  resolved,  from  the  lord  Dacres's  Case, 
That  the  Lord  Steward,  after  Verdict  given, 
might  take  time  to  advise  upon  it,  for  an  j  point 
of  Taw ;  that  his  office  continued  to  him  till  his 
Judgment  and  Resolution  ;  and  it  was  but  a 
commission  pro  hoc  vice  notwithstanding. 

The  Abraicnxekt. 

The  lord  Coventry,  Lord  Keeper  of  the  Great 
Seal  of  England,  was  appointed  Lord  Hi^k 
Steward  for  that  day ;  who,  Imving  orders  for 
the  said  Trial  from  his  majesty,  gave  directions 
for  the  same. 

The  lords  the  peers  took  their  places  aboat  8 
of  the  clock  in  tbe  morning,  and  were  seated 
on  benches  on  each  side  of  a  large  table,  co- 
vered with  green  cloth ;  and  below  them  were 
the  Judges  placed,  and  the  king's  learned  coun- 
sel, and  the  officers  of  the  court.  And  baring 
disposed  of  themselves  in  their  several  plac«is 
the  Lord  Steward  about  9  of  the  clock  entered 
the  hall  uncovered,  with  seven  maces  carried 
before  him  by  seven  Seijeants  at  Arms,  and  was 
attended  upon  by  sir  John  Burrougln,  garter 
principal  king  at  arms,  and  Mr.  James  Max- 
well, usher  of  the  black  rod. 

After  the  Lord  Steward  had  saluted  all  the 
lords  the  peers,  (who  saluted  him  again)  he  pre- 
sently ascended  the  state ;  and  being  seated  in 
the  chair,  he  was  presented  with  his  miyesty's 
Commission  by  one  of  the  masters  of  the  Cluui' 
eery,  which  bore  date  the  13th  of  April,  1631. 

After  he  had  received  the  said  Commissioo, 
he  commanded  an  O  Yes  to  be  made,  by  one 
of  the  Seijeants  at  Arms,  for  a  general  silence; 
and  then  dehvered  the  said  Commission  to  sir 
Thomas  Fenshaw,  Clerk  of  the  Crown,  to  U 
openly  read.  Which  being  done,  Mr.  Msv^well 
kneeled  down  and  presented  his  lordship  with 
a  white  staff  verge  of  state,  which  he  gave  to 
one  of  the  Serjeants  at  Arms,  who  held  tk 
same  up  by  the  cloth  of  state  on  the  right  hand 
thereof.  And  after  the  Commission  was  read, 
and  the  staff  received  as  aforesaid,  his  grace 
commanded  a  solemn  O  Yes  to  be  made ;  and 
then  gave  leave  t«)  all  the  lords,  the  peers,  and 
the  judges,  and  to  all  privy  counsellors  tlicre 
present,  to  be  covered;  and  command  wa* 
given,  that  none  under  that  degree  should  keep 
on  their  hats  upon  pain  of  imprisoameRt.  A^^ 
then  the  peers  were  severally  caUed  by  ibeir 
names,  and  each  of  them  nnswered  particularly, 
viz.  1.  Lord  Weston,IjordHighTreasurer  of  Eng- 
land; 2.  Earl  of  Manchester,  Lord  Privy  Seal;  3. 
Earl  of  Arundel  and  Surrey,  Earl  Marshal;  4. 
Earl  of  Pembroke  and  Montgomery ,Lord  Cham- 
berlain; 5.  EarlofKent;6.  Earl  of  Worcester: 
7.  Earl  of  Bedford;  8.  Earl  of  Essex;  9,  Esil 
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of  Dorset;  10.  Earl  of  Sallsbur j ;  11.  Earl  of 
Leicester;  IS.  Earl  of  Warwick ;  13.  Earl  of 
Cariiflc;  14.  Earl  of  Holland;  15.  Earl  of 
Berks ;  16.  Earl  of  Denbigh ;  17.  Viscount 
Wimblecon;  18.  Vise. Conway;  19.  Vise. Dor- 
chester; 20.  Vise.  Weiitworth;  21.  Lord  Per- 
cv;  22.  Lord  Strange;  23.  Lord  Clifford;  24. 
Lord  Fetre;  25.  Lord  North;  26.  Lord  Go- 
lia^ ;  27.  Lord  Howard. 

The  Judges  present:  sir  Nicholas  Hyde, 
L.  C.  J.  of  the  IkingVBench ;  sir  Thomas  1U« 
cliardson,  L.  C.  J.  of  the  Common*Pleas;  sir 
Humphrey  Davenport,  L.  C.  B.  of  the  Exche- 
quer; Baron  Denham;  Judee  Jones;  Judge 
llucton ;  Judge  Whitlocke;  Judge  Ctx)ke. 

The  King*s  Counsel :  sir  Uobert  Heath,  At- 
torney-General;  sir  Richard  Shelton,  Solicitor- 
General;  sir  John  Finch,  queeit's  Attorney- 
General  ;  sir  Thomas  Crew,  king's  Serjeant  at 
Law. 

Officers  of  the  Court :  sir  Thomas  Fenshaw, 
Clerk  of  the  Crown;  Mr.  John  Keeling,  his 
Deputy  or  Assistant. 

This  done,  the  Lord  Steward,  after  a  solemn 
precognizaoce,  commanded  the  Indictments  to 
be  certified  and  brought  in ;  and  then,  by  a 
Serjeant  at  anns,  tlie  lieutenant  of  the  Tower 
was  called  to  bring  forth  the  Prisoner,  (who  un- 
til that  time  was  kept  in  a  little  room  by  tiie 
Common- Pleas)  and  the  lieuteAant  brought  him 
to  die  bar,  with  divers  of  the  ^uard  attending 
on  Itim,  wliere  he  had  a  place  in  maimer  of  a 
pew,  lined  with  green,  in  which  he  stood ;  and 
the  lieutenant  had  another  of  the  same  form 
far  him  to  rest  in,  adjoining  to  it.  And  when 
he  had  done  his  obeisance  to  the  Lord-Hi^h 
Steward  and  the  peers,  (who  ail  re-saluted  him 
again)  the  Lord-High-Stcward  spake  to  him  in 
the  manner  following : 

The  lord-IIigh-Steward's  Speech. 

My  lord  Audley ;  tlie  kine  hath  understood, 
both  by  report  and  tlie  verdict  of  divers  gen- 
tlemen of  quality  in  l^our  own  country,  tliat  you 
stand  impeached  of  sundry  crimes  of  a  most 
high  and  heinous  nature ;  and  to  try  whether 
they  be  true  or  not,  and  that  justice  may  be 
done  accordin^y,  his  majesty  brings  you  this 
day  to  your  Tnal,  doing  lierein  like  the  mighty 
King  oi  Kings,  in  the  18th  of  Genesis,  ver.  20, 
21,  who  went  down  to  see  whether  their  sins 
were  so  grievous  as  the  cry  of  them :  *  Because 
'  the  cry  of  Sodom  and  Gomorrah  is  great,  and 
^  their  sins  be  grievous,  I  will  go  down  (saith 
'  the  Lord)  and  see  whether  they  have  done  al- 
*  together  according  to  the  cry  of  it.'  And 
kings  on  earth  can  have  no  better  pattern  to 
follow  than  the  King  of  Heaven ;  and  therefore 
our  sovereign  lord  the  king,  God's  vicegerent 
here  on  eanh,  hath  commanded  that  you  sliall 
be  liere  tried  this  day,  and  to  that  end,  hath  caus- 
ed these  peers  to  be  assembled :  and  the  desire  of 
his  maj .  is,that  your  trial  shall  be  as  equal  as  equi- 
ty nnd  justice  Itself;  and  therefore  these  noble 
men  your  peers  (whose  hearts  are  as  full  of  in- 
tegrity, justice,  aiid  truth,  as  their  veins  full  of 
,  noble  blood)  are  this  day  to  try  you.    Where- 


fore, if  you  be  innocent,  speair  boldly  and  con- 
fidently, and  fear  not  to  justify  yourself;  and 
be  assured  that  those  that  accuse  you  (if  you 
be  free  yourself)  shall  not  escape  free.  But  if 
you  be  guilty  of^  those  crimes,  I  advise  yon  to 
give  honour  to  God  aud  the  kinc,  and  confesa 
your  fault;  for  it  is  not  vain  confidence,  nor 
subtilty,  nor  standing  out  in  denial,  that  can 
hide  tlie  truth ;  and  all  shifts  aud  subtilties 
against  it  are  but  <  Concilia  adversus  Domi* 
'  num.'  Therefore,  if  truth  touch  you  at  the 
heart,  and  your  conscience,  which  is  a  thousand 
witnesses,  and  Qod*s  grace,  which  is  greater 
than  both,  stand  not  out  against  it :  And  if 
you  do,  God  will  put  it  into  uie  hearts  of  thcse^ 
noble  persons  to  find  it  out,  aud  to  do  that 
which  is  just. 

The  Lord  Audley*s  Answer. 
May  it  please  your  grace;  J  have  been 
close  prisoner  tliese  six  months,  without  friends, 
without  counsel  or  advice :  I  am  ignorant  of 
the  advantages  and  disadvantages  of  the  law. 
and  am  but  weak  of  speech  at  the  best,  and 
therefore  I  desire  to  have  the  Uberty  of  having 
Counsel  to  speak  for  me. 

The  Lord-High-Steward's  Reply. 

For  your  so  long  imprisonment,  it  bath  been 
to  you  a  special  favour;  for  you  have  had 
time  enough  to  bethink  yourself,  and  more 
thxm  ever  any  man  had  th«^  bath  been  com- 
mitted fur  such  an  oifence,  and  more  favour 
than  ever  any  had  that  came  to  this  bar ;  and 
you  shall  demand  nothing,  which  the  law  can 
allow,  but  you  shall  have  it.  But  for  your  de- 
maud,  I  must  move  it  to  the  lords  the  Judges, 
and  they  shall  satisfy  you  in  it,  or  any  other 
thing  you  desire. 

Tl>en  his  grace  desired  to  be  resolved  of  the 
Judges,  Whether  this  demand  of  mv  lord  Aud- 
ley, to  have  Counsel  to  plead  for  him,  might 
be  granted  or  not  ? 

The  Judges,  answere.1,  That,  in  criminal 
cases,  counsel  is  not  to  be  admitted  for  nmtter 
of  fact ;  but  fur  matter  of  law  they  mav. 

Then  the  Lord  Steward  proceeded  to  th« 
Charge,  commanded  the  three  Indictments  to 
be  read  by  sir  Thomas  Feushaw,  Clerk  of  the 
Crown ;  two  for  Sodomy  with  Lawrence  Fiu- 
Patrick,  his  footman ;  the  third  for  a  Rape  com- 
mitted on  his  own  wife,  the  oountets  of  Caslie- 
haven :  viz. 

The  Three  Indictments. 

The  following  are  Copies  of  the  said  Indictt 
ments  :  viz. 

1.  JR^jr  versus  Dominum  Audley,  for  a  Rap^ 
7  Car.  I. 

<  Wilts,  ss.    Juratores  pro  domino  refue  super 

<  sacramentum  suum  pnesent',  qnod  Martinos 

<  dominufi  Audley,  nuper  de  Fouotell  Gifford 

*  in  comitatu  Wilts,  et  iEgidius  Broadway  de 

*  Fountell  Giflford  pnedict'in  comitatu  predlcto 

<  gcnerosus,  timorem  Dei  pm  ocnlis  suis  non 
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^  habentes,  sed  instigatione  diabolica  moti  et 
'  seducti,  vicesimo  die  Junii,  anno  r«giu  domi- 
'  Di  nostri  Caroli,  Dei  gratia  Ao^Utty  Soode, 
'  Franciae,  et  Hibernis  regis,  fidei  defensoris, 
*•  sesita,  Rpad  Fountell  Gifford  prodict'  et  in  et 
<  super  Annam  doioinam  Audle^,  uxprciD  pne* 

*  fati  domiiii  M.'utini  Aadleyt  in  pace  Dei  et 

*  dicti  douiini  regis  ibidem  exiftteni'  iosuU'  fe- 
'  cerunt.      £t  prttdictus  <£gtdius    Broadway 

*  praedictam  Annam  dominam  Audley,  vi  at 
'  armis,   ciiuti'a   volaacatem  ipsius  Anns  ad 

*  tunc  et  ibidem  violenter  et  felonioe  rapuit,  ac 

*  ipsam  Annam  ad  tunc  et  ibidem  contra  vo- 
' '  luntatem  suam  violenter  et  feloi^ice  carnaliter 

^  cognovit,  contra  pacem  domini  regis  miiic, 

*  coron',  et  diguitat'  suaa,  et  contra  fonnam 
^  statuti  in  hujusmodi  cam  edit'  et  provis'. 

*  £t  ultra,  juratores  prsdicti  dicunt  super 
'  sacfamentum  snum  pnedict*,  quod  predictus 

*  Martinos  duminus  Audiey  praedicto  vicesimo 

*  die  J  units  ann'  sexto  supradicto ;  apud  Foun- 
' '  tell  Gifford  pnedictam,  in  comitatu  praedicto, 

'  felonice  fuit  prssens,  auxilians,  et  confortans, 

*  abettans,  procurans,  ac^uvans,  et  manutenens 

*  praedictum  ^^idium  Br.  ad  feloniam  pr»dio- 

*  tarn,  in  forma  praedicta  felonice  faciend'  et 
'  perpetrand',  contra  pacem  dicti  domini  regis 
*■  none,  coronam  et  dignitatem  suas,  ac  contra 
*•  fonnam  statuti  prasdicti/. 

2.  Rex  versus  Dominum  Audley,  for  Sodomy. 
7  Cur,  1. 

'  Wilt9,  SB.     Juratores  pro  domino  rege  su- 

*  per  sacramentum  suum  praesent\  quod  Mar- 
'  tinus  dominus  Audlev,  nuperde  Fountell  Gif- 
^  ford  in  comitatu  Wilts*,  Deum  pne  oculis  non 
'  habens,  ncc  nature  ordinem  respicien%,  sed 
'  insti^aiioue  diabolica  motus  et  seductus,  pri- 

*  mo  die  Junii,  an'  regni  domini  nostri  Caroli, 
'  &c.  sexto,  apud  Fouutell  Gifford  pnedict'  in 
'  dicto  comitatu  Wilts,  in  domo  mansionali 

*  ejuadem  Martini  domini  Audiey,  ibidem  vi  et 
<  armis  in  quendam  Florence  Fit^-patrick,  yeo- 
'  man,  insult*  fecit,  et  cum  eodem  Florence  F 

*  ad  tunc  et  ibidem  nequit',  diabolice,  felouice, 
'  et  contra  naturam  rem  veneream  habuir,  ip- 
'  sumque  F.  ad  tunc  et  ibidem  carnaliter  cog- 
'  novit,  peccatomque  itlud  sodomiticum  detes- 

*  labile  et  abominandum,  Anglic^  vocat'  bug- 
'  gery  (inter  Christian os  non  nominandum)  ad 
'  tunc  et  ibidem  cum  eodem  Florence  F.  nequit 

*  diabolice,  felonice,  et  contra  naturam  com- 

*  misit  et  perpetravit  in  ma^nam  Dei  omnipo- 
'  tentis  displicentiam,  ac  totios  bumani  generis 
'  dedecus,  ac  contra  pacem  dicti  doni'    reg' 

*  nunc,  coronam  et  d  gnitat'  suas,  et  contra  for- 

*  roam  statuii  in  hujusmodi  casu  edit'  et  provis*. 

3.  lies  versus  Dominvm  Audlky,  for  Sodomy. 
7  Car.  1. 

*  -Wilts,  SB.  Juratores  pro  domino  r^e  su- 
'  per  sacramentum  suum  present*,  quod  Mar- 
'  tin  us    dominus  Audlev,  nuper  de  Fountell 

*  Gifford  in  comiutu  Wilts',  Deum  pre  ocuiis 
^  non  habenA,  nee  naturae  ordinem  respiciens, 
'  9fi\  instigatione  diabolica  motus  et  seductus, 
'  priuio  die  Jonii,  ah*  regni  domini  nobtri  Ca- 


*  roti,  kc,  seito,  apud  FounleU  Gifford  pntdla* 

*  in  dicto  comitatu  Wilu,  in  domo  mansionali 

<  ejdsdem  Martini  domini  And  ley,  ibidem  vi  et 

*  armis  in  qnendam  Florence  Fiti-patrick,  yeo« 

*  man,  insult'  fecit,  et  cum  eodem  Florence  F. 
'  ad  tttiK  et  ibidem  nequit',  diabolice,  felonice, 

*  et  contra  naturam  tern  reneream  haboit,  ip* 

*  sumque  F.  ad  tunc  et  ibidem  carnaliter  cog- 
'  novit,  peccatttmqae  iflud  sodomiticum  detea- 

<  tabile  et  abominandum,  Anglic^  vocat*  bug- 
/  gerjr  (inter  Christianos  non  nominandum)  ad 
'  tunc  et  ibidem  cum  eodem  Florence  F.  ne- 
'  quit'  diabolice^  ft^lonice,  ec  contra  naturam 

*  commisit  et  perpetravit  in  magnam  Dei  omoi- 

*  potentis  disjnicentiam,  ac  Coiius  liumani  ge- 

<  neris  dedecus,  ac  contra  pacem  dicti  dom' 

*  reg'  nunc,  coronam  et  diguitat'suasi  et  contra 

<  forma m  sututi  iu  hujusmodi  casu  edit'  et  pro- 
«  vis'.' 

Then  being  asked,  whether  he  was  Ooilty 
of  them,  or  Not  Guilty?  He  answered,  Not 
Guilty.  Then  he  was  asked  how  he  would  be 
tried  ?  The  earl  said,  By  God  and  my  Peers. 
Whereupon  the  peers  put  off  their  hats;  and 
thereupon  the  issue  was  joined. 

The  Lord  High  Steward's  Speech  to  the  Lords. 

My  Lords ;  The  prisoner  stands  indicted  for 
a  Rape  by  one  Indictment,  and  of  Sodomy* 
by  two;  and  lie  hath  pleaded'  Not  Guilty  to 
them  all :  it  is  my  duty  to  char«;e'7ou  wiih  the 
Trial  of  it,  and  you  are  to  judge  of  it  The  of- 
fences wherewith  he  stands  chained,  are  to  be 
proved  by  Evidence ;  and  the  crimes  that  come 
this  day  before  us,  may  in  some  breed  detesta- 
tion, and  the  person  of  his  lordship  in  otbcn 
may  breed  compassion ;  I  desire  your  lordships 
tti  set  these  two  aside,  and  let  your  reason  sway 
your  judgment,  and  let  that  rule  your  affec- 
tions, and  your  hearts  your  heads;  for  neither 
of  these  ought  to  be  put  into  the  balance,  for 
a  grain  on  either  side  may  sway  the  scale.  You 
are  to  give  attentive  hearing,  and  then  to  weigh 
equally,  that  the  scale  majr  lean  ihc  right  way. 
The  Judges  will  assist  you  in  the  points  of  law, 
which  if  you  doubt  of  you  are  to  expound  it 
to  me,  and  I  to  them.  And  this  you  are  to  do 
without  corporal  oath ;  for  the  law  coiiceiveib 
you  of  such  integrity,  that  you  will  do  that 
for  justice,  which  others  do  upon  their  oaths; 
ana  therefore  admits  of  no  challenge :  and  God 
direct  you  to  do  as  you  ouglit. 

Then  Sir  Tho.  Crew  gave  the  first  Charge; 
and  after  him  Mj-.  Attorney  said  as  followeth : 

My  Lord  Steward  ;  May  it  please  your  grace, 
there  are  three  Indictments  against  Merlin 
lord  Audiey;  the  first  for  a  Rape,  tl»c  other 
two  for  Sodomy.  The  person  is  honourable; 
the  crimes  of  which  he  is  indicted  dishcnour- 
able;  which  if  it  fall  out  to  be  true,  which  ii 
to  be  left  to  trial,  I  dare  be  bold  to  say,  never 

♦  See  in  Coke's  Ent.  S5S,  a  precedent  of 
this  kind  in  Stafford's  Case,  which  m  Co.  5  Inst. 
59,  is  said  to  have  been.drawn  by  great  advice. 
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poet  invented,  nor  historian  writ  of  any  deed  so 
foal.  And  although  Suetonius  hath  curiously 
set  out  tlie  vices  of  some  of  the  emperors  who 
had  absolute  power,  » hich  might  make  tUem 
fearless  of  all  manner  of  punishment,  and  be- 
sides were  heathens,  and  knew  not  God ;  yet 
none  of  these  came  near  this  lord's  crimes. 
The  one  is  a  crime,  that,  I  may  speak  it  to  the 
honour  of  oar  nation,  is  of  such  rarity,  that  we 
seldom  or  never  knew  of  the  hke ;  but  they  are 
all  of  such  a  pestilential  nature,  that,  if  tbej 
be  not  punished,  they  will  draw  from  Heaven 
a  heavy  Judgment  upon  dus  kingdom. 

Whereupon  (Mr.  Attorney  digressing  from 
the  mailer)  the  lord  Audley  would  have  inter- 
rupted him,  and  required  to  hold  him  to  the 
points  in  the  Indictments.  But  the  Lord  High 
bteward  desired  his  lordsliip  to  be  patient,  and 
assured  him  he  should  be  heard  in  fit  time  at 
nill.  Whereupon  Mr.  Attorney  proceeded  again 
m  his  Charge  as  followeth : 

Maj  it  please  your  Grace;  I  can  speak  it 
nitii  joyand  comrort,  during  all  my  time  of  ser- 
vice, both  in  his  majesty's  father's  time,  and 
since  be  came  to  the  crown,  I  had  never  the 
like  occasion  to  speak  in  this  place  against  a 
peer  of  the  realm  before  now;  and  God  knows 
I  do  it  now  with  sorrow,  and  I  hope  I  shall 
never  have  the  like  occasion  to  do  so  much 
again.  But  his  majesty,  wbo  is  the  pattern  of 
Tirtue,  not  only  as  king,  but  in  his  person  also ; 
io  whom  it  is  hard  to  judge  whether  he  most 
excels  in  justice  or  mercy,  but  I  rather  think 
in  mercy,  would  hfive  my  lord  Audley  the  pri- 
loner  at  the  bar,  heard  with  as  much  favour 
£5  such  a  crime  can  admit :  and  when  he  first 
heard  of  it,  he  gave  strict  command,  that  the 
truth  should  be  searched  out,  that  his  throne 
aud  people  might  be  cleared  from  so  hepvy  and 
heinous  sins;  and  thereupon  he  was  indicted 
in  his  own  country,  according  to  the  law,  and 
by  gentlemen  of  worth  and  quality.  The  Bill 
was  found;  and  now  he  is  personally  hroueht 
tii  the  bar  to  be  tried  by  these  his  honourable 
peers,  such  of  whose  wisdom  and  sincerity  there 
cnn  be  no  question,  but  that  he  shall  have  just 
and  honourable  trial.  And  first,  I  shall  begiu 
with  the  Indictment  of  Rape.  Bracton  tells  us 
of  king  Athelstane's  Law  before  the  Conquest : 
*  If  the  party  were  of  no  chaste  life,  but  a 
'  whore,  yet  there  may  be  a  ravishment;  but  it 
'  is  a  good  plea  to  say  she  was  his  concubine.' 

In  an  Indictment  of  Rape,  there  is  no  time 
of  prosecution  necessary;  for  «  nullum  tempus 
'  occurrit  regi :'  but  in  case  of  an  Appeal  of 
Ra|>e,  if  the  woman  did  not  prosecute  in  con- 
venient  time,  it  will  bar  her.  If  a  man  take 
twaya  maid  by  force,  and  ravisli  her,  and  after- 
wards she  give  her  consent  aud  marry  him,  yet 
it  is  a  Rape. 

For  the  Crimea  todomitkum,  our  law  had  no 
knowledge  of  it  till  the  25th  of  Henry  8,  by 
which  statute  it  was  made  Felony:  and  in  this 
there  is  no  more  question,  but  only,  whether  it 
be  crimen  godomiticum  sine  pcnetratione ;  and 
the  law  of  15  Etiz.  sets  it  down  in  general  words : 


and  where  the  law  doth  not  distinguish,  neither 
must  we.  And  I  know  you  will  be  cautious 
how  you  trill  ^jive  the  least  mitigation  to  so 
abominable  a  sm,  which  brought  such  plagues 
after  it,  as  we  mtLy  see  in  Gen.  xvii.  Levit.  xviii. 
Judg.  xix.  Rom.  i.  But,  my  lord,  it  seemed 
to  me  strange  at  the  first,  how  a  nobleman  of 
his  quahty  should  fall  to  such  abominable  sins ; 
but  when  I  found  he  hath  given  himself  over  to 
lust,  and  that  *  Nemo  repenib  fit  pessimus,' 
and  if  once  men  habit  themselves  in  ill,  it  is 
no  marvel  if  they  hH  into  any  sins,  and  that  he 
was  constant  to  no  religion,  but  in  the  morning 
he  would  be  a  Papist  and  go  to  mass,  and  in 
the  afternoon  a  Protestant  and  go  to  a  sermon. 
When  I  had  considered  these  things,  I  easily 
conceived,  and  shall  be  bold  to  give  your  grace 
a  reason  why  he  became  so  ill.  He  belie?ed 
not  God,  he  had  not  the  fear  of  God  before 
his  eyes ;  he  left  God,  and  God  left  him  to  his 
own  wickedness :  and  what  may  not  a  man  run 
into?  What  sin  so  foul,  what  thing  so  odious, 
which  lie  dares  not  adventure  ?  But  I  find  in 
him  things  beyond  all  imagination :  for  I  find 
his  ill  imagination  and  intentions  bent  to  have 
ever  his  wife  naught  with  the  wickedest  man  that 
I  heard  of  before :  for  who  would  not  have  his 
wife  virtuous  and  good,  bow  bad  soever  him- 
self be?  And  I  find  him  bawd  to  his  own  wife. 
If  she  loved  him,  she  must  love  Skipwith,  whom 
he  honoured  above  all,  and  not  any  honest  love, 
but  in  a  dishonest  love;  and  he  gives  his  reason 
by  Scripture,  '  She  was  now  made  subject  to 
'  him  ;*  and  therefore  if  sbe  did  ill  at  his  com- 
mand, it  was  not  her  fault  but  his,  and  he  would 
answer  it.  His  irresular  bounty  toward  Skip- 
with was  also  remarkable.  He  lets  this  Skip- 
with, whom  he  calls  his  favourite,  spend  of  his 
purse  500/.  per  annum ;  and  if  his  wife  or 
daughter  would  have  uny  thing,  though  never 
so  necessary,  they  must  lie  with  Skipwith,  and 
have  it  from  him,  and  not  otherwise;  also  tell- 
ing Skipwith  and  his  daughter-in-law,  he  had 
rather  hare  a  child  by  him  than  any  other. 
But  for  these  things,  I  had  rather  they  should 
come  of  the  Witnesses  mouths  than  from  me : 
and  thereupon  desired  that  tlie  Proofs  might 
be  read.' 

The  Deposition  of  Walter  Bigg. 

Walter  Bigg  deposed.  That  Amptil  was  s 
page  to  sir  H.  Smith,  and  had  no  more  means 
when  he  came  to  my  lord  Audley,  bu.t  the  mare 
he  rode  on.  He  entertained  him  as  his  page  8 
years,  and  afterwards  let  him  keep  horses  in 
my  lord's  grounds,  by  which  {  think  he  enrich- 
ecf  himself  2,000/.  but  he  never  sat  at  table  with 
my  lord  till  he  had  married  his  daughter,  and 
then  he  gave  him  to  the  value  of  7,000/. — That 
Skipwith  was  sent  from  Ireland  to  be  my  lady*s 
page;  and  that  his  father  and  mother  were 
very  poor  folks  there.  He  spent  of  ray  lord's 
purse  per  annum  500/.  and  he  gave  him  at  one 
time  1,000/.  and  hath  made  divers  deeds  of 
land  unto  him.^-My  lord  was  first  a  Protes- 
tant ;  but  after,  by  buying  of  Founthill,  he 
turned  his  religion. 
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Lord  Audley's  Examination. 

That  Henry  Skipwith  bad  no  mcnns  when  be 
came  to  him,  and  that  he  had  ^iven  him  1,000/. 
and  that  Skipwith  lay  with  him  when  he  was 
straitened  in  roums ;  and  that  he  gave  a  farm  of 
700/.  per  annum  to  Amptii  that  married  his 
daughter,  and  at  other  times  to  the  value  of 
7,000/.  and  thi\t  there  was  one  Blandina  in  his 
huuse  14  days,  and  bestowed  an  illdiseass  there, 
and  therefore  lie  sent  her  away. 

The  lord  Audley's  Examination  taken  before 
the  Lord-Keeper,  Lord-Treasurer,  Lord-Mai^ 
shul,  and  others;  which  being  shewed  to  him, 
subscribed  with  his  own  hand,  he  would  not 
acknowledge,  but  excused  it,  saying  his  eyes 
were  had;  but  bemg  perfectly  read,  he  ac- 
knowledged it. 
My  Lord-Steward's  Advice  to  my  lord  Audley. 

My  lord ;  I  would  advise  you  not  to  deny 
the  things  which  are  clearly  proved ;  for  then 
the  lords  will  give  less  credit  to  the  rest  you  say^ 

The  Countess  of  Castlehaven*s  Examination. 

That  shortly  after  the  earl  married  her,  viz. 

the  first  or  second  night,  Amptii  came  to  the 

bed's  side,  while  she  and  her  husband  were  in 

bed,  and  the  lord  Audley  spake  lasciviously  to 

.  her,  and  told  her,  <  That  now  her  body  was 

y*  his;  and  that  if  she  loved  him  she  must  love 

/'     *  Amptii ;  and  that  if  she  lay  with  any  other 

*  man  with  his  consent,  it  was  not  her  fault  hul 
'  his ;  and  that  if  it  was  his  will  to  have  it  so, 

*  she  must  obey,  and  do  it.* — ^That  he  attempted 
to  draw  her  to  lie  with  his  servant  Skipwith ; 
and  that  Skipwith  made  him  believe  he  did  it, 
but  did  it  not. — ^That  he  would  make  Skipwith 
come  naked  into  his  chamber,  and  delighted  in 
calling  up  his  servants  to  shew  their  privities ; 
and  would  make  her  look  on,  and  commended 
those  that  had  the  largest. — ^That  one  night, 
being  a-bed  with  her  at  Founthill,  he  called 
for  his  man  Brodway,  and  commanded  him 
to  lie  at  his  bed's  feet ;  and  about  midnight 
(she  being  asleep)  called  him  to  light  a  pipe  of 
tobacco.  Brodway  rose  in  his  shirt,  and  my 
lord  pulled  him  into  bed  to  him  and  her,  and 
made  him  lie  next  to  her ;  and  Brodway  lay 
^^'ith  her,  and  knew  her  carnally,  whilst  she 
made  resistance,  and  the  lord  held  both  her 
hands  and  one  of  her  legs  the  while  :  and 
that  as  soon  as  she  was  free,  she  would 
have  killed  herself  with  a  knife,  but  that 
Brodway  forcibly  took  the  knife  from  her  and 
broke  it ;  and  before  that  act  of  Brodway, 
she  had  never  done  it.-^That  he  delighted  to 
see  the  act  done ;  and  made  Amptii  to  come 
into  bed  with  them,  and  lie  with  her  whilst  he 
might  see  it :  and  she  cried  out  to  have  saved 
herself. 

Then  Lawrence  Fitz-Pairick  was  produced  : 
but  before  his  Examination  was  read,  the  earl 
desired  that  neither  he,  nor  any  other,  might  be 
allowed  Witnesses  against  him,  until  be  had 
taken  the  oath  of  allegiance.  This  was  re- 
ferred to  the  lords  the  Judges. 

The  Judges  resolve  agamst  him|  that  they 


might  be  Witoessesi  unless  they  were  convictfti 
recusants. 

The  Examination  of  Fitz-Patrick  was  then 

read,  the  truth  of  which  he  then  again  cod- 

firmed  upon  Oath. 

That  the  earl  had  committed  Sodomy  t«icc 

upon  his  person  ;  tliat  Henry  Skipwith  was  the 

special  favourite  of  my  lord  Audley,  and  that 

he  usually   lay  with  him :  and  that  Skipwith 

said,  that  the  lord  Audley  made  him  lie  with 

his  own  lady ;  and  that  he  saw  Skipwith  in  bb 

sight  do  it,  my  lord  being  present :  and  that  be 

lay  with  Blandina  in  his  sight,  and  four  more 

of  the  servants,  and  afterwards  the  earl  himselt 

lay  with  her  in  their  sights. 

Then  Skipwith  was  produced  and  sworn,  and 
his  Examination  read,  which  he  again  coo- 
firmed  upon  oath,  and  deposeth^  viz. 

That  the  earl  often  solicited  him  to  lie  with 
the  young  lady,  and  persuaded  her  to  lore 
him;  and  to  draw  her  thereunto,  be  urged 
that  his  son  loved  her  not ;  and  that  in  tix 
end  he  usually  lay  with  the  young  lady,  and 
that  there  was  love  between  them  both  before 
and  after ;  and  that  my  lord  said,  he  would 
rather  have  a  boy  of  his  begetting  than  an/ 
other;  and  that  she  w^  but  twelve  years  of 
age  when  he  first  lay  with  herjl  and  that  be 
could  not  enter  her  body  without  art;  and 
that  the  lord  Audley  fetched  oil  to  open  her 
body,  but  she  cried  out,  and  he  could  not 
enter;  and  then  the  earl  appointed  oil  dtt 
second  time ;  and  theo  Skipwith  entered  ber 
body,  and  he  knew  her  carnally;  and  that 
my  lord  made  him  lie  with  his  own  lady,  but 
he  knew  her  not,  but  told  his  lord  lie  did.— 
That  he  spent  500/.  per  ann.  of  the  lord'i 
purse,  and,  for  the  most  part,  be  lay  with  the 
said  earl.  That  the  earl  gave  hion  his  house 
at  Sahsbury,  and  a  manor  of  600/.— T)«t 
Blandina  lay  in  the  earl's  bouse  half  a  jrcar, 
and  was  a  common  whore. 

Fitz-Patrick's  second  Examination. 
That  the  lord  Audley  made  him  lie  with  him 
at  Founthill  und  at  Salisbury,  and  once  in  the 
bed,  and  emitted  between  his  thighs,  but  did 
not  penetrate  his  body  ;  aud  that  he  heard  be 
did  so  with  others. — 'Hiat  Skipwith  lay  wttb  the 
young  lady  often,  and  ordinarily ;  and  that  the 
earl  knew  it,  and  encouraged  him  in  it,  ^d 
wished  to  have  a  boy  by  him  and  the  young 
lady.— That  Blandina  lived  half  a  year  in  my 
lord's  house,  and  was  a  cuminou  whore; 

Eduund  Scot's  Eiamination. 
He  deposelh,That  Skipwitli  freouendyknew 
tlie  young  lady,  and  that  the  earl  knew  it,  and 
encourag^  bun  therein. 

Frt*s  Examination. 
That  Henry  Skipwith  and  tbe  young  lad;  by 
often  together,  and  the  eari  in  company ;  «i|<l 
that  then  the  earl  protested,  that  he  would  fii" 
have  a  boy  of  his  begetting. 
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'  Lord  doth  visit  this  land  for  the  iniquity 
*  thereot?  And  then  iCODcludes  ;  That  God 
may  remove  and  take  away  from  us  his  plagues, 
lee  this  wicked  man  (saith  he)  be  taken  away 
from  amongst  us. 

Then  the  Earl  (after  the  Lord  Steward  had 
told  him  be  should  be  heard  in  his  own  De- 
fence, with  as  much  patience  as  was  admirted 
in  his  Charge)  entered  into  his  own  Defence. 
But  the  Lord  Steward  advised  him  to  speak  per- 
tinently ;  whereupon  be  alledged,  tliat  he  was  a 
weak  man^  and  of  ill  memory,  and  therefore 
desired  that  he  might  not  be  interrupted. 

1.  Then  he  began  his  defence  with  excep- 
tions against  his  wife,  urging,  that  she  was 
naught  and  dishonest  with  Brodway,  by  her  own 
confession. 

Whereupon  my  Lord  Steward  answered. 
That  this  made  against  his  lordship  ;  therefore 
he  ought  not  to  alledge  for  his  Defence  that 
fact,  as  an  imputation  to  his  wife,  which  he 
forced  her  unto  by  compulsion  and  violence. 

2.  Then  he  objected  against  tlie  Incompe- 
tency of  the  Witnesses,  as  the  one  his  wife,  the 


Then  was  read  the  young  lady  Al'DLey's  Exa- 
mination. 

That  she  was  married  to  her  husband  by  a 
Romish  prieat  iii  th«  morning,  and  at  night  by 
a  prebend  at  Kilkenny;  that  she  was  first 
tempted  to  lie  with  Skipwith  by  the  earl's  al- 
lurements ;  and  that  she  had  no  means  but 
what  she  had  from  Skipwith ;  but  she  would 
not  He  with  Pawlet ;  he  solicited  her  also  to  lie 
Kith  one  Green. — l*hat  the  Earl  himself  saw 
lier  and  Skipwith  lie  together  divers  times; 
and  nine  servants  of  the  house  had  also  seen  it. 

When  the  Earl  solicited  her  first,  he  said', 
that  opon  his  knowledge  her  husband  loved  her 
not ;  and  threatened,  that  he  would  turii  her 
out  of  doors,  if  she  did  not  lie  with  Skipwith ; 
and  that  if  she  did  not,  he  would  tell  her  bus- 
hand  she  did. — ^That  she  being  very  young,  he 
used  oil  to  enter  her  body  first :  and  afterwards 
be  QsoaJly  lay  with  her,  and  it  was  with  the 
carrs  privity  and  consent. 

fiftosvAT*s  Examination,  who  confesseth, 

That  he  lay  at  the  Eari's  bed's  feet,  and  one 
ni^hctheearf  called  to  him  for  tobacco;  and 
.M  be  brought  it  in  his  shirt,  he  caught  hold  of 
kim,  and  bid  biin  come  to  bed,  which  he  re- 
fused ;  but  to  satisfy  my  lord,  at  last  be  con- 
sented, and  came  into  the  bed  on  my  lord's 
side:  then  ray  lord  turned  him  upon  his  wife, 
and  bid  him  lie  with  her,  which  lie  did;  and 
the  earl  held  one  of  her  legs  and  both  her 
hands,  and  at  the  last  (notwithstanding  her 
resistance)  lay  with  ber.«*-Tben  the  ear)  used 
bis  bodjr  as  the  body  of  a  woman,  but  never 
pierced  it,  only  emitted  between  his  thighs.-* 
He  hath  seen  Skipwith  lie  with  the  young 
lady  in  bed  together ;  and  when  he  had  got 
upon  her,  the  earl  stood  by  and  encouraged 
him  to  get  her  wiih  child:  and  that  he  hath 
made  him  the  said  Brodway  kiss  his  own  lady, 
and  often  solicited  him  to  uve  with  her,  teltitig 
bim,  that  be  himself  should  not  live  long,  and 
ihnt  it  miffht  be  hlM  making  ;  and  that  he  liath 
uid  the  like  to  Skipwith. 

The  Eakl's  second  Examination. 

The  Earl  desired  to  be  pardoned  of  those 
things  whereof  he  must  accuse  himself,  and 
said,  '  That  condemnation  should  not  come  out 
'  of  bis  own  mouth,' 

These  Testimonies  being  read,  Mr.  Attorney 
pressed  things  v^  earnestly,  and  in  excellent 
method  against  the  Earl,  and  said, 

My  lorda ;  you  have  seen  the  clearness  of 
the  Proofi^  and  I  know  your  wisdoms  to  be  such, 
as  yoa  well  know  in  so  d&rk  a  buMuess  clearer 
proofs  cannot  possibly  be  had  ;  for  let  a  man 
be  never  so  wicked,  or  never  so  impudent,  he 
will  not  call  Witnesses  to  see  his  wickedness : 
yet  you  see  liere  this  pomt  ftilly  proved. 

Then  he  shewed  how  both  the  laws  of  God 
and  man  wore  against  Sodomy,  and  cited  Levit. 
IB,  towards  the  end,  •  That  by  these  Ab«)mi- 
'  nations  the  land  is  defiUd ;  and  therefore  the 


other  fiis  servants;  and  they  drawn  to  tliis  by 
his  son's  practice,  who  sought  his  life :  and  de- 
sired tu  know,  if  tiiere  were  not  a  statute  against 
the  Incompetency  o^  Witnesses  ? 

The  Jud|;es  resolred  him,  that  there  was 
none  touchmg  Witnesses;  but  iu  cases  of  High- 
Treason,  there  was  a  statute  concerning  Ac- 
cusers. 

3.  I1ien  he  desired  to  be  resolved,  wliether, 
because  Brodway  doth  not  depose  any  Pene- 
tration, but  only  that  he  emitted  upon  her 
belly  vk'hile  the  earl  held  her,  that  should  be 
judged  Felony  as  for  a  Rape  ? 

The  Judges  resolved  it  to  be  a  Rape,  and  so 
consequently  to  be  Felony. 

4.  Then  he  desired  to  be  resolved,  whether 
his  wife  is  to  be  allowed  a  cuinpetent  Witnesf 
i^inst  him,  or  not  ? 

The  Judges  resolve,  Thut  in  civil  cases  the 
W^ife  may  not ;  but  in  a  criminal  cause  of  this 
nature,  where  the  wife  is  the  party  grieved, 
and  on  whom  the  crime  is  committed,  sne  is  to 
be  admitted  a  witness  neainst  her  husband. 

Then  the  liord  IIi;;[i-Steward  desired  the 
lords  tlie  Judges  to  resolve  the  questions  which 
Mr.  Attorney  w  his  Charge  submitted  and  re- 
ferred to  their  judgments. 

1.  Whether  it  were  to  be  accounted  Buggery 
within  the  statute,  without  penetration?  The 
Judges  resolve,  tlmt  it  was ;  and  that  tlic  use 
of  the  body,  so  far  as  to  emit  thereupon,  makes 
it  so. 

2.  Whether,  it  being  proved  that  the  party 
ravished  were  of  evil  fame,  and  of  an  uncnast€ 
life,  it  will  amount  to  a  Rape  ?  The  Judges 
resolve  it  to  be  a  Rapej  thouglf  committed  on 
the  body  of  a  common  strumpet ;  for  it  is  th« 
enforcing  ugainst  the  will  which  makes  th« 
Rape ;  and  a  common  whore  may  be  ravished 
against  her  wit),  and  it  is  Felony  to  do  it. 

3.  Whether  it  is  adjudged  a  Rape,  when  tbe 
woman  eomplainetb  not  presently?  And,  whe« 
tber  th«%  b«  a  necessity  of  accusation  within  « 
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convenient  time,  as  within  .84  hours  f  The 
Jadget  resolve.  That  inasmuch'  as  she  was 
forced  aeaiost  her  will,  and  then  shewed  her 
dislike,  sue  was  not  liinited  to  any  time  for  her 
complaint ;  and  that  in  an  ladicUnent,  there 
is  no  limitation  of  time,  but  in  an  Appeul 
there  is. 

4.  Whether  men  of  no  -  worth  shall  be  al- 
lowed  sufficient  Proofs  against  a  baron,  or  not? 
The  Judges  resolve,  that  any  man  is  a  sufficient 
witness  in  case  of  Felony. 

Then  the  Lord  Steward  spake,  and  said ; 
My  lord,  you  Itave  been  graciously  dealt  with 
in  this  proceeding,  for  it  is  not  an  usual  thing 
in  so  capital  and  heinous  causes  as  this,  to 
bring  the  party  and  witnesses  face  to  face  be- 
fore trial :  but,  my  lord,  you  have  long  before 
thrs  time  heard  tneir  Examinations,  and  ques- 
tioned and  opposed  them  face  to  face ;  and  are 
thereby  the  better  enabled  to  make  your  De- 
fence; and  his  majesty  is  still  graciously  pleased 
to  continue  his  goodness  to  weirds  you,  and  hath 
commanded  that  you  should  be  heard  at  full: 
if  therefore  you  have  any  thing  else  to  say  for 
yourself,  speak  it. 

Whereupon  the  Earl  answered,  (having  first 
made  a  solemn  Protestation  of  his  Innocency, 
but  nevertheless  implored  the  mercy  of  God 
and  the  king)  That  he  had  nothing  more  to 
say,  but  left  himself  to  God  and  his  peers,  and 
presented  to  their  consideration  three  Woes  : 

1.  Woe  to  that  man,  whose  Wife  should  be 
a  Witness  against  him  ! 

2.  Woe  to  that  man,  whose  Son  should  per* 
secute  him,  and  conspire  his  death  ! 

3.  Woe  to  that  man,  whose  Servants  should 
be  allowed  Witnesses  to  take  away  his  hfe  ! 

And  he  willed  the  Iord*i  totake  thU  into  their 
consideration ;  for  it  might  be  some  of  their 
cases,  or  the  case  of  any  gentleman  of  worth, 
that  keeps  a  footman  or  other,  whose  wife  is 
weary  of  her  husband,  or  his  son  arrived  to  full 
ap,  that  would  draw  his  servants  to  conspire 
his  father*s  death. 

He  said  further,  his  wife  bad  been  naught  in 
his  absence,  and  bad  had  a  child,  which  he 
concealed  to  save  her  honour. 

That  bis  son  was  now  become  31  years  old, 
and  h^  himself  old  and  decayed ;  and  the  one 
would  have  his  lands,  and  the  other  a  young 
husband:  and  therefore,  by  tlie  testimony  of 
them  and  their  servants  added  to  their  own, 
they  had  plotted  and  conspired  his  destruction 
(ind  death. 

And  then  (being  thereunto  required  by  the 
Lord  Steward)  be  withdrew  himself  from  the 
bar. 

Then  the  J^rd  Steward  (afur  solemn  procle* 
BMtion  of  silesce^  addressed  himself  to  the 
lords,  and  said :  My  lords  the  peers,  your  lord- 
fhips  have  beard  the  ProoA,  the  Prisoner's 
Defeoce,  all  his  DoubU  and  Questions  re- 
solved by  the  lords  the  Judges ;  and  therefore 
your  lordships,  if  you  pieaee,  may  withdraw 

ioorseliFes,  if  you  are  sattsfitd;  beoause  the 
'rieotiitr  ie  not  (e  be  ealied  to  the  bat  again, 


until  your  lordships  are  agreed  upon  the  Ver> 
diet. 

Then  the  peers  withdrew  themselves;  and 
al\er  two  hours  debate,  and  several  adricesand 
conferences  with  the  Lord  Chief  Justice,  whom 
they  sent  for,  and  consulted  «itb  four  sererdl 
times;  having  in  that  time  also  sent  the  earlcf 
Warwick,  and  viscount  of  Dorchester,  tot^eiher 
with'  the  Lord  Chief  Justice,  to  consult  with 
the  Lord  Steward,  at  the  lat>t  they  returned  to 
tlieir  places :  and  then  the  Lord  Steward  asked 
them  one  by  one,  b^inning  at  ibe  loi»est|  iod 
so  ascending;  I 

1.  Whether  the  said  earl  of  Castlehavenwas  I 
Guilty  of  the  Rape  whereof  he  stood  indicted, 
or  not?  And  they  all  gave  him  Guilty. 

S.  Whether  the  said  earl  of  Castlehaven  wu 
Guilty  of  the  Sodomy  with  which  he  was  charged, 
or  not?  And  fifteen  of  the  lords  coudemoed  j 
him,  and  the  other  twelve  freed  hioD. 

The  Skktevce. 

When  the  Verdict  was  thus  giVen,  the  liea- 
tenant  of  the  Tower  was  again  oommanded  to 
bring  the  prisoner  to  the  bar,  to  hear  his  Sen- 
tence ;  and  after  he  was  brought  ia,  the  Lord 
Steward  said  unto  him  : 

Forasmuch  as  thou  Mervin  lord  Audley,  etrl 
of  Castlehaven,  ha&t  been  indicted  for  diven 
Felonies,  by  three  several  Indictments;  one 
for  a  Rape,  the  other  two  for  Sodon? ;  m 
hast  pleaded  Not  Guilty  to  them  ail,  and  for 
thy  Trial  thou  bast  put  thyself  upon  God  and 
thy  peers;  which  trial  thou  bast  nad,  and  they 
found  thee  Guilty  of  them  all :  What  canst  then 
say  for  tliyself,  why  the  Sentence  of  Desth 
should  not  be  pronounced  against  thee  ? 

Whereupon  he  answered,  He  could  say  no 
more,  but  referred  himself  to  God  and  the 
king's  mercy. 

Then  the  Lord  Steward  said.  My  heart 
srieveth  for  that  which  my  tongue  must  otter ; 
but  justice  is  the  way  to  cut  off  wickedness,  and 
therefore  hear  thy  Sentence.  I 

Thou  must  go  from  hence  to  the  prison  from 
whence  thou  earnest^  and  from,  thence  to  the 
place  of  execution,  there  to  be  hanged  by  the 
neck  till  thou  be  dead,  and  the  Lord  hare  ineNv 
on  thy  souL 

The  Lord  Steward^s  Exhortation. 
Oh  think  upon  your  offences !  wbidi  are  » 
heinous  and  so  horrible,  that  a  Christian  mnn 
ought  scarce  to  name  them,  and  such  as  tbe 
depraved  nature  of  man  (which  of  itself  carries 
a  man  to  all  sin)  abhorretb  f  And  you  htive  not 
only  offended  agaiost  nature,  but  the  rage  of» 
man's  jealousy  r  And,  although  you  die  not  for 
that,  that  yott  have  abused  your  ovvn  daughter. 
And  having  both  honour  and  fortune  to  les^e 
behind  yoo,  you  would  have  bad  tlie  iiiipio^| 
and  spurious  ofl&pring  of  a  harlot  to  inherit  • 
Both  those  aie  horrid  crimes.  But  my  lord,  it 
grieves  me  to  see  you  stand  out  against  tbe 
troth  80  apparent;  and  thereibie  I  will  c^|^ 
elude  with  this  admonition.  That  God  nusj 
have  taken  you  away  when  you  were  bliudw 
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in  your  sins,  and  therefore  hope  lie  hath  re- 
served you  as  a  subject  of  his  mercy  :  and  as 
he  sends  yna  to  see  this  day  of  shame,  that  you 
mar  reitiro  unto  him,  so  tJiereby  in  a  manner 
he  lovingly  dravrs  you  to  him :  therefore  spend 
the  remainder  of  your  time  in  tears  and  repent- 
ance: and  this  daj's  work,  I  hoj^e,  ivill  he  a 
correction  from  inuny  crimes  and  corruptious.- 

Whereupon,  at  last,  the  Earl  descended  to  a 
low  Petition  to  the  lords,  and  very  humbly  be- 
soQgtit  tliem  to  intercede  with  his  majesty,  that 
he  might  not  suddenly  cut  him  ofl;  bot  give  him 
time  of  repentance.  And  then  he  desired  iheir 
lordships  pardons,  in  that  he  had  been  so  great 
a  stain  to  honour  and  nobility. 

Then  a  Pn»clamaUon  being  made  by  a  Ser- 
jeant, declaringi  That  the  lord  High-Steward's 
pleasure  was,  that  all  such  as  had  attended  this 
day's  Nervioe  might  depart;  the  lieutenant  of 
the  Tower  carried  the  earl  away,  and  the  court 
broke  up. 

The  Execution. 

In  pursuance  of  the  Sentence,  a  warrant  was 
issued  for  his  Execution  upoo  Saturday  the  14th 
of  May  following;  !iotice  whereof  was  given 
him,  and  his  coifin  carried  into  the  Tower  about 
a  week  before,  that  lie  might  the  better  pre- 
pare hisuself  for  death :  The  dean  of  Paul's, 
doctor  Winerfe,  failed  not  daily  to  visit  him, 
and  to  see  Uow  be  stood,  and  to  settle  him  in 
his  religion. 

Being  brought  to  'the  scaflbld,  attended  by 
the  dean  of  Paul's  and  Dr,  Wickham,  together 
with  bis  trv'^ntSf  he  saluted  the  noble  peraon- 
agesy  and  whole  assembly,  shewing  to  (Kem  all 
a  very  noble,  manly  and  chearful  countenance, 
such  as  seemed  no  way«  daunted  with  the  fear 
of  death.  After  a  short  while  shewiog  himself 
to  the  people,  he  addressed  himself  to  prayer, 
the  deans  accompanying  him  in  tliat  exercise, 
bot  somewhat  apart ;  which  being  not  long,  he 
stood  upon  his  legs,  and  i^ffftd  upon  the  two 
deans,  conferring  with  them.  Then  he  turned 
to  the  Lords,  and  spake  to  ibis  ell^ct : 

"  I  acknowledge  with  thnnkfiiln^  the  great 
goodness  df  Almighty  God,  that  it  hath  pleased 
his  divine  miyesty  to  bestow  on  me  many  en- 
dowments, as  lionour,  riches,  and  tlie  like, 
which  I  have  mis-speaC;  having  been  a  vicious 
liver,  and  justly  deserved  deaS),  for  aa  much, 
aad  in  tliat  the  kost  sin  at  God*s  hands  justly 
deserveth  death,  and  no  les.s;  but  for  the  two 
heinous  crimes  with  which  1  am  branded,  con- 
demned, and  liere  to  suAer  f(>r,  I  do  here  deny 
tbem  upon  my  death,  freely  forgiving  tliose  that 
bare  accused  me,  and  have  been  the  occasion 
of  my  death,  even  as  freol  v  as  I  myself  do  de- 
sire foiviveness  at  God's  hands,  wliiich  I  hope 
to  obtain  through  his  infinite  gixKloess  and 
mercy;  and  somewhat  tiie  rather,  by  your 
Christian  prayers,  which  I  expect,  and  humbly 
beg  of  your  lordsliips  and  this  whole  assembly. 
Now  for  as  rouch  as  there  bath  been  speech 
and  rumour  of  my  unsettledness  in  diy  Religion, 
I  have,  lor  explanation  thereof,  not  only  made 
Confession  of  n/  Faith  to  xhtm  two  worthy 
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doctors,  but  for  better  satisfaction  to  the  world 
in  that  point,  express  the  same  in  writing'under 
my  hand  signed  ;  which  as  it  is  here  set  down^ 
I  desire  may  be  publicly  read." 

The  Confession  of  his  Fkith  then  was  read 
by  a  young  gentleman,  with  a  loud  voice,  where^ 
in  he  professes  he  dies  in  the  faith  of  the  church 
of  England.  r 

Aher  which  lie  proceeded  :  '*  I  acknowledge 
the  great  justice  and  mercy  of  the  king's  ma- 
jesty ;  his  justice  in  brining  me  to  the  bar ; 
and  his  mercy  in  aifordine  me  such  a  nuble 
and  gracious  Trial  there :  and  I  give  his  ma-  ^ 
jesty  humble  and  hearty  thinks  fur  assigning 
my  death  to  be  in  this^  manner,  contrary  to  tha 
Sentence  pronounced  against  me  at  my  arraign- 
ment. But  there  is  a  {greater  favour  than  tlii^, 
for  which  I  am  to  render  thanks  unto  his  sa* 
cred  majesty,  and  tliat  is,  the  long  time  I  have 
had  to  repent  in;  whereof  (praised  be  Almighty 
God)  I  c^n  speak  with  comfort,  I  have  made 
good  use.  and  am  now  fully  prepared  for  death, 
and  much  the  better,  by  the  good  help  and  in- 
struction of  tliese  two  worthy  men,  to  whom  I 
acknowledge  myself  hounden,  and  do  here,  be- 
fore you  all,  give  tliem  hearty  thanks  tor  their 
great  pains  taken  iu  coining  to  me,  prayidg  for 
me,  and  preaching  and  reading  to  me. — And  I 
dfsire  your  lordships  to  present  my  humbla 
acknowledgment  to  his  majesty,  for  his  good- 
ness in  sending  them  to  me,  and  my  thanks  for 
the  same. — I  do  also  from  my  heart  desire  and 
beseech.  Almighty  God  to  bless  the  king's  ma- 
jesty, the  queen,  and  tlie  young  prince,  toge- 
ther with  all  such  other  is^ue  as  ne  shall  here- 
after iu  mercy  be&tow  on  them,  and  the  whole 
state;  and  my  trust  anvl  deaire  is,  there  may 
be  ever  one  of  their  line  .to  sway  the  scepter  of 
titesa  kingdoms  to  the  w(n*ld*si!nd. — And  1  be- 
seech, and  do  lieurtily  pray  for  the  welfare  and 
happy  prosperity  of  toe  king  and  queen  of  Bo* 
hernia,  with  all  their  princejy  issue.  I  do  again 
desire  your  lordships  to  make  tender  of  my 
humble  acknowledgement  of  his  mercy  and 
isoodness. — And  now  lastly.  That  you  will  not 
bend  your  eyes  so  much  upon  me,  as  your 
hands  and  hearts  to  heaven  in  prayers  for  me ; 
and  so  X  take  my  last  farewell  of  your  lordships 
and  the  world.* 

Then  he  went  again  to  his  private  pra}xrs  ; 
which  being  done,  h^  prepareli  himself  for 
deatli,  striving  to  sl\ew  ch^  like  courage  .aod 
magnanimity  wlucii  he  had  formerly  done,  unto 
the  last:  but  sight  of  the  headsman  (whom  yet 
he  freely  forgave,  and  took  hirn  by  the  hand, 
bidding  him  do  his  otbce  manfully)  together 
with  the  apprehension  of  his  near  approaching 
ond,  made  him  some«»liat  to  change  colour, 
and  sliew  some  signs  of  trembling  passion ;  for 
his  hands  shook  a  little  in  undoing  his  baud- 
strings;  which  his  man  perceiving,  stept  to  him  - 
and  helpt  him,  as  also  off  with  his^  doublet. 
Then  taking  leave  again  of  the  lords,  the  doc- 
tors, and  bis  man,  saying  a  very  short  prayer 
by  himself,  be  pulled  down  bis  handkerchief 
over  his  face,  and  laid  his  head  upon  the  blook  ; 
which  was  takexl  off  at  one  b|pw, 
2& 
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138.  The  Trial  of  Lawrence  Fitz-Patrick  and  Giles  Broadway, 
two  Servants  of  the  before-mentioned  Lord  Audley,  Earl  of 
Castlehaven,  at  the  Kings- Bench,  for  a  Rape  and  3odomy ; 
7  Charles  I.  a.  d.  1631.    [2  Rushw.  Coll.   102.] 

OS  Monday  the  ^th  of  Jane  16S1,  tlie  mar-^  You  have  accused  yourself  sufficiently.    Fitz- 
.....     ^-.     .   _  ._._..      Patrigj.  rppiij.(j^ThathelhoughtneitUertbela»s 

of  the  kingdom  required,  nor  was  he  bound  to 
be  the!  destruction  of  himself:  what  Evidence 
he  had  formerly  given,  -was  for  the  king  agun^t 
the  earl,  and  no  further. 

The  Lord  Chief  Justice  replied,  It  was  true, 
the  law  did  not  oblige  any  man  to  be  bis  own 
accuser;  yet  where  his  testimony  served  to 
take  away  Jiny  one's  life,  and  made  himself 
guilty  of  the  same  crime,  tlierein  it  should  serte 
to  cut  him  offolbo. 

Then  the  Jury  demanded  of  the  Court  satis- 
faction cuncernini;  the  words  of  the 'Statute, 
which  run,  <  To  charge  him  alone  to  be,  and  ac- 
'  counted  a  felon  in  law,  that  committed  a  Bug- 
*  gery  with  man  or  beast.^  (Of  which  fact  Uie 
late  earl  was  found  guilty,  and  had  suffered.) 

The  Lord  Chief  Ju<»tice  replied,  That  foras- 
much as  every  accessary  to  a  felon  is  a  felon  is 
law  ;  so .  he  being  a  voluntary  prostitute,  when 
he  wad  not  only  of  understandrng  and  jears  to 
know  the  lieinousness  of  the  sin,  but  also  of 
strength  to  have  withstood  his  lord,  lie  thei ef^re 
was  so  far  forth  gi^ilty* 

Whereupon  the  Jury  found  the  bill,  and  the 
Sentence  of  Death  was  passed  oa  them  both; 
and  they  «vere  delivered  and  tommittrd  to  the 
sherifif  of  Middlesex,  who,  after  he  had  suffered 
them  to  have  some  repast  at  Mr.  Uilfs  in  the 
Palace  Yard,  and  conference  with  their  friends, 
carried  them  to  New)i>ate,  where  they  beliaved 
themselres  civilly  and  religiously. 

As  soon  as  they  were  found  guilty,  the  Judges 
of  the  Coivt  ^te  thb  Letter  to  the  Lord 
Keeper  to  prepare  him  for  the  king. 
.  <*  Right  Honourable ;  May  it  please  toot 
lordship  to  be  informed,  That  this  day  Giles 
Brodway  and  Lawrence  Fitz* Patrick  were  tried 
before  us  in  the  KingVBench,  for  the  several 
offences  of  Hape  and  Buirgery,  of  which  they 
were  indicted,  and  th'ey  have  rcceii'ed  Judg- 
ment of  Death  :  but  we* forbear  awarding  Exe- 
cution, upon  a  message  sent  from  your  lordship 
by  sir  Thomas  Fenshaw,  of  his  majesty's  plea- 
sure for  the  stay  of  Execution,  until  further  di- 
rection from  his  majesty:  hue  copceivn:g  there 
is  great  cause  to  put  the  malefactors  to  eiecu- 
tion,  we  thought  it  our  duty  to  acquaint  your 
lordship  with  the  passages  of  the  Trial,  that  his 
majesty  by  your  lurdbhip'b  means  bi'ing  made 
acquainted  therewith,  may  signify  his  further 
plea9ure. — Brodway,  who  was  arraigned  fortlte 
Rape,  very  impudently  denied  his  own  Confes- 
sion, taken  before  the  lords  the  peers  in  the 
Trial  of  my  lord  Andley:  he  pretended  he  was 
amazed, and  knew  not  what  he  subscribed;  and 
professed  himself  guiltless,  with  great  execra- 
tions.   Ue  would  not  be  Mtisfied,  unless  ths 


shal  of  the  KingVBench  brought  Fitz- Patrick 
'  and  Brodway  to  the  bar,  where  was  a  jury  of 
sufficient  and  able  Wiltshire  men,  impanuelled 
to  go  upon  and  try  them. 

The  countess  of  Castlehaven  herself  was  in 
court,  to  give  Evidence  against  Brodway  ;  and 
she  came  in  upon  the  instant,  wheu  the  Lord 
Chief  Justice  (sir  Nicholas  Hjde)  demanded  of 
her,  Whether  the  Evidence  she  had  formerly 
given  at  her  lord's  Arraignment  was  true,  and 
the  full  matter  of  Charge  she  had  then  to  de- 
liver against  the  Prisoner?  Whereupon  she 
answered,  It  was. — My  lord  said :  Madam,  you 
have  sworn  that  Brodway,  prisoner  at  the  bar, 
hath  Iain  with  you  by  force,  which  may  b^,  and 
'  yet  no  act  committed :  Did  he  enter  your  body  ? 
She  said,  That  in  her  former  oath  taken,  when 
she  testified  be  lay  with  her  by  force,  her  mean- 
ing was,  that  he  had  known  her  carnally,  and 
that  he  did  enter  her  body*. 

Then  was  she  wished' to  look  on  the  Pri- 
soner :  unto  .which  motion  and  commandment 
she  made  a  short  reply :  That  although  she 
could  not  look  on  him,  but  with  a  kind  erf  in- 
dignation, and  with  shiime,  in  regard  of  that 
which  had  been  offered  unto  her,  and  she  su^ 
fered  by  him,  yet  she  had  so  much  charity  in 
her,  and  sirth  respect  to  God  and  his  truth,  that 
she  had  delivered  nothing  for  malice:  and  there- 
fore hoped  that'  her  oath  and  evidence  there- 
upon should  be  credited :  and  so  desired  to  be 
believed  and  dismissed.  Whicli  being  granted, 
she  departed  with  a^  much  privacy  as  might  be 
into  her  coach. 

Fitz-Patrick  being  asked  concerning  his  guil- 
tiness or  innocency,  denmnded,  who  were  his 
accusers  ?   The  Lord  Chief  Justice  answered, 

♦  Emission  i»  necesss\ry  to  bonstitute  a  rape. 
So  ruled  by  eight  judges,  though  indeed  it  does 
not  seem  perfectly  clear  what  was  lord  Mans- 
field's opinion,  cont.  lord  Loughborough  C.  J.  of 
C.  B.  Buller  J.  of  B.  R.  and  Heath  J.  of  C.  B. 
(Perryn  B.  absent)  in  the  case  of  Hill  tried  at 
Lincoln  assizes  in  1781.  See  East's  Crown  Law 
tit.  Rape,jiwhere  an  account  is  given  of  previous 
opinions  on  this  point.  In  practice,  direct 
proof  of  emission  is  not  required.  It  may  be 
inferred  from  circumstances.  Note,  It  seems 
that  Mr.  East  was  not  aware  that  the  earl  of 
Castlehaven  and  lord  Audley  was  the  same 

ferson.  The  earldom  of  Castlehaven  was-an 
risb  peerage,  which  in  1777  became  extinct  on 
the  death  of  the  last  Earl,  for  want  ot  male 
descendants,  claimmg  through  males  only  from 
'  the  first  earl.  The  English  honour  of  Audley, 
being  a  barony  in  fee,  is  inheritable  by  females, 
and  still  sabsists. 
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Mj  was  produced  face  to  face,  which  she  was; 
ubo  bj  her  oath,  viva  voce,  satisfied  the  audi- 
tors, both  coDi^ertiiog  the  troth  of  the  fact  aud' 
liis  own  impudence. — Fitz-Patrick,  who  was 
'  arraigned  for  the  Buiigery,  confesseH  his  Exa- 
ininaiion  to  be  true;  but  like  one  very  igno- 
1-SLnt,  or  rather  senseless,  would  have  tisein  true 
against  the  lord  Audley,  and  nut  against  him- 
self, which  was  impossible :  he  pretended  he 
wa«  promised  security  froui  danger,  if  he  would 
testify  against  the  lord  Audley  ;.  and  so  sought 
to  raise  a  suspicion,  as  if' he  had  been  wrought 
upon,  to  be  a  witness  to  bring  the  lord  Audiey 
to  his  end.  They  were  both  found  guilty,  to 
the  full  satisfaction  of  all  that  were  present ; 
and  we  fur  our  parts  thought  it  to  stand  with 
t be  honour  of  common  justice,  that  seeing  their 
testimony  had  been  tail^en  to  bring  a  peer  of 
the  realm  to  bis  death,  for  an  offence  as  much 
thebs  as  his,  that  they  should  as  well  suffer  fur 
it  as  he  did,  Ust  any  jealousy  should  arise  about 
the  truth  of  the  fact,  and  the  justness  of  the  pro- 
ceedings. But  upon  receipt  of  your  lordship's 
Alessage,  we  have  stopped  the  Bxecution  till 
his  majesty's  further  pleasure  be  known ;  to* 
*  wfaich  we  shall  liumbly  submit  ourselves,  and 
rest  at  your  lordship's  command,  N.  Hyde,  W. 
Jones,  J.  WhiUock,  G.  Croke." 

The  king  by  this  means  being  truly  informed 
how  things  stood,  signified  his  pleasure,  that 
(liey  should  be  executed,  but  to  have  a  week's 
lime  for  repentance. 

On  Wednesday,  the  6th  of  July  1631,  they 
were  brought  to  Tyburn;  where,  when  the  exe- 
cutioner Lad  tied  tiie  halter  about  Fitz- Patrick's 
neck,  he  said  : 

'*  Fora^inach  as  I  am  here,  and,  as  it  were, 
upon  the  instant  to  suffer  death,  I  desire  all 
loving  subjects  and  members  of  the  church  of 
Rome  to  pray  for  me."  Then  he  proceeded  to 
pray  to  our  Saviour,  his  Mother, and  the  Saints ; 
ID  which  he  was  interrupted  by  some  gentle- 
men, who  told  him,  that  the  beginning  of  his 
S raver  was  good,  for  that  he  offered  it  to  Christ 
es'us,  in  whom  only  salvation  is  to  be  found  ; 
as  for  the  Viiigin  Mary,  and  tlie  Saints,  they 
could  do  him  no  good.  But  notwithstanding 
be  persisted,  saying,  **  O  yes,  the  blessed 
Virgin  never  forsook  or  failed  any  that  tcustr 
ed  in,  or  called  upon  her ;  and  therefore 
he  would  depend  upon  her  and  the  rest  of 
the  ^Saints ;  and  so  proceeded  to  an  exhort- 
ation to  Mr.  Brodway,  to  cleave  to  the  same 
opinion,  and  die  in  the  Romish  faith ;  for  which 
to  have  him  do,  he  said,  if  he  had  it,  he  would 
give  the  whole  world."  Unto  which  motion 
Brodway  gave  no.  answer,  or  seemed  not  to  re- 
tard it.  "  Then  he  proceeded  to  shew  bow  ht 
bad  been  examined  by  nty  Lord  Chief  Justice 
touching  the  corruptness  of  my  lord  of  Castle- 
haven's  life,  wherein  he  said  he  confessed  no- 
tbiog  to  prejudice  the  said  earl.  ^ 

"  That  being  witliin  three  days  after  sent  for 
before  the  lords  of  the  council,  my  lord  Dorset 
bad  entrapped  and  eosnared  him  to  his  dostruc- 
troQ ;  for  saying  upon  his  honour,  and  speaking 
ii  in  the  plural  number  (as  the  mouth  of  the 


16$\.—The  Trial JifFiiz-Patrkk  and  Brodxiay.    [«l2i 

whole   board)    that  whatsoevier    he  delivered 
should  no  ways  prejudice  himself,  lie  thereby 

fot  him  to  declare  the  earl  guilty  of  the  sin  of 
lujjgery;  wherein  hiinsdf  being  a  party,  was 
the  only  cause  he  came  now  to  suffer  death  s 
for  which  his  lordsiiip's  skill  and  policy  in  sifting 
hiui,  together  with  a  dispensation  of  His  pro- 
mise and  oath,  he  freely  forgave  him ;  saying 
farther,  the  said  lord  had  done  liim  no  wrong, 
because  he  therein  was  but  an  instrument  to  . 
send  him  out  of  this  world  into  a  better.  Then 
^e  demanded  of  the  company,  if  the  earl  denied 
the  sin  at  his  d(;ath ;  and  wished  my  lord  had 
not  (if  he  did)  for  it  was  too  true;  His  lordship 
had  both  buggered  him,  and  he  his  lordship. 
That  it  was  true  (for  some  private  discontent- 
ment) he  bore  a  little  malice  to  the  earl  and 
•Skipwith,  for  which  he  asked-  God  forgiveness. 
That  for  Brodway,  if  he  had  done  any  thing  to 
the  countess,  he  did  it  not  out  of  his  own  ill 
corrupt  nature,  but  was  provoked  and  persuad- 
ed to  It  by  the  earl.  ^ 

**  He  cleared  the  youn^  lord,  as  never  being 
any  occasion  or  means  ol  his'  father's  death,  in 
hiring,  or  pcrsuediug  him  to  give  -evidence,  as 
he  had  done.  He  confessed  he  had  lived  an  ill 
life,  in  that  he  had  delighted  in  drinking,  whor- 
ing, and  all  manner  of  uncleanness;  but  now, 
as  he  was  heartily  sorry,  so  he  doubted  not  of 
mercy  of  Almighty  God,  to  pardon  and  forgiv# 
him  all  his  sins,  through  and  for  the  merits  and 
mediation-sake  of  Christ  Jesus,  the  blessed  Vir- 
gin, and  the  Saints  in  Heaven. 

'*  That  he  had  fallen  or  run  into  these  sins, 
(and  especially  that  which  he  came  to  die  for) 
by  reason  he  had  neglected,  and  not  so  duly, 
as  he  should  have  ^one,  repaired  to  his  ghostljr 
father,  to  make  confession,  and  take  instruc- 
tions from  him.  That  after  he  did  make  con- 
fession and  his  sins  known  to  the  priest,  he  was 
not  only  sorry  for  them,  but  also  resolved  never 
to  come  into  ray  lord^  house  again ;  but  it  was 
through  frailty,  and  because  he  was  not  fur- 
nished of  another  place.'' 

So  turning  again  to  Brodway,  and  persuad- 
ing him  to  embrace  the  Romish  faith,  wherein, 
as  he  perceived,  his  labour  was  in  vain,  so  tha 
sheriff'and  other  persons  of  quality  willed  him 
to  forbear,  and  shut  up  his  discourse,  unless  h* 
had  any  thing  more  to  say  to  the  purpose. 
Whereupon  praying  for  the  king,  queen  and 
state,  he  betook  himself  to  private  prayer,  and 
therein  for  the  most  pai  t  continued  to  his  <jeatti. 
Brodway  came,  (and  as  it  was  thouglit  by 
the  company,  a  true  penitent)  and  after  fetch- 
ing a  deep  sigh  at  the  sight  of  the  tree,  he  lifted 
up  his  eyes  and  hands  tOv\ards  Heaven,  making 
and  sayintf  to  himself  two  short  prayers;  so  at- 
tending Fitz-Patrick's  discourse,  he  sat  in  pri- 
vate meditation,  often  fnaking  it  manifest  ht 
was  in  prayer  most  of  the  time,  and  also  re- 
joicing at  the  assembly's  well  wishing  of  him, 
for  which  he  returned  smiles  and  thanks.  His 
time  being  come  lo  stand  up  and  have  the  hal- 
ter put  about  his  neck,  and  so  dech^re  hiaisvK, 
he  willingly  suffered  the  one,  and  procteded  m 
the  other.    First  asking  Fitz-Putrick  if  he  ha4 
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done,  he  pulled  a  sheet  of  paper  oat  of  his 
pocket ;  which  being  writ  broadways,  he  could 
not  spread  it  to  read,  therefore  desired  to  have 
his  hands  untied;  whibh  was  done,  and  he 
read  it  distinctly,  to  the  assembly ;  the  effect 
whereof  was,  to  declare  hiinself  guilty,  in  the 
sight  of  Ahnighty  God,  of  death  and  damna- 
tion ;  f(ir  that  he  had  broke  all  the  command- 
ments, in  thought,  word,^  and  deed,  and  sinned 
in  pride  of  life,  lu'>t  of- the  eye,  conceit  of  his 
own  beauty,  matchless  strength,  and  other 
natunil  gifts,  in  desire  of  reveDge,-not  pitying 
the  poor,  unlawful  riches,  not  repairing  to  ser- 
mons, not  observing  the  Sabbath,  &c.  For  all 
which,  and  other  his  sins  whatsoever,  he  both 
desired  of,  and  trusted  in  God  ibr  pardon,  and 
that  through  and  for  the  only  merits  of  our 
Saviour  Christ  Jesus,  his  bitter  death  and  pas- 
sion. He  expressed  a  strong  assurance,  wnich 
\i\h  very  soul  had,  of  forgiveness,  in  that,  through 
the  assistance  of  the  Holy  Ghost,  he  had  laid 
such  hold  on  Chribt  as  he  had  done.  This  paper- 
writing  contained  the  confession  and  prayer; 
also  (as  I  remember)  something  of  his  slender 
guiltiness  and  desert  of  death,  but  not  so  much. 
Th^n  delivering  his  to  the  sheriff,  he  opened 
a  little  book,  mtitled,  <  Learn  to  die,'  and  de- 
tired  the  company  to  join  with  him;  so  reading 
over  three  short  prayers,  the  last  whereof  was 
composed  only  of  conCes^-ion,  and  for  pardon, 
which  prayer  he  pronounced  with  great  com- 
fort,'' at  every  Amen  clapping  himself  nn  the 
brea&t ;  he  closed  it  up,  and  gave  jt  to  bis 
ghostly  father,  a  minister  and  kinsmnn  of  his, 
who  came  along  with  him  on  horseback  close 
by  the  care.  '1  hen  he  pulled  out  a  little  paper, 
•which  contained  a  prayer  of  his  own.makmg; 
and' when  he  had  read  it,  and  every  one  joined- 
with  him  in  the  Amen,  he  commended  it  also  to 
the  sheriff;  and  then  throwing  away  his  posy 
of  flowers,  he  roused  himself  and  satd  to  this 
effect: 

**  Gentlemen,  though  true  it  is,  wliat  I  for- 
merly have  delivered  touching  my  guiltiness  and 
desert  of  death,  my  ipcaniiig  was,  and  is,  only 
in  respect  of  my  sins  towards  God,  and  no  fui^- 
thcr  for  breach  of  the  laws  of  the  kingdom,  than 
only  lying  once  with  the  lady  Castlchaven, 
throneli  persuasion  of  the  earl,  who  was  then  in 
bed  with  her :  and  using  sonie  small  force  for 
the  purpose,  I  did  emit,  but  not  penetrate  her 
body.  I  can>e  not  i6  my  lord  with  a  desire  or 
intent  any  ways  to  sen'e  him,  but  was  ratiier 
inclined  fur  the  sea :  only  Mr.  Skipwith  had 
drawn  me  thither  for  society-aake:  and  not  hear- 
ing from  my  friends  concerning  my  intended 
voyage,  and  being  more  kindly  respected  by  tfic 
earl  than  I  looked  for,  I  staid  from  week  to 
week,  and  from  month  to  month,  contrary  to 
my  intention.  Then  my  lord,  making  me  his 
bed-fellow,  did  one  day,  when  Skipwith  was 
with  him  in  the  garden,'  (but  walking  some- 
tvlmt  apart)  break  out  in  speeches  to  me  to  this 
purpose':  Hrodway,  thou  art  young,  lusty,  and 
weU  favoured,  and  therefore  canst  not  hut  pre- 
vail with  any  woman  thou  attempiest :  where- 
fore for  that  I  am  old,  and  cannot  live  long, 


my  wife  wliolly  delighting  in  lost,  which  I  an 
neither  able  nor  willing  to  satisfy,  thou  mayest 
do  well  to  lie  with  her  :  and  so  pleading  her, 
after  my  death  marry  her,  and  thereby  uims  thy 
fortune.  Fitz- Pat  rick  knows  my  lord  had  solh 
cited  me  again  and  agani,  hearwg  him  use  thii 
language  when  we  have  been  in  bed  together, 
and  he  lying  at  the  bed's  feet.**  Which  to  dear, 
he  charged  Fitz-Putrick  to  speak  his  l^nowledge; 
who  replied,  "  'Iwas  true.^  Theh  he  was  asked 
by  one  of  the  lords,  "  Whether  whtn  my  lord 
solicited  him,  my  lady  desired  to  have  him  kno« 
her  carnally  ?"  To  whom  he  said,  "  No,  he 
would  not  wrong  her,  though  she  liated  him  in- 
finitely. But,"  said  he,  "  I  know  well,  if  I  were 
minded,  and  able  to  proffer,  she  would  nut  saj 
nay  :  for  Mr.  Skipwith  and  Aiuptil  lay  Vith  her 
commonly."  ' 

He  added,  "  That  Skipwith  confessed  to  bim  ^ 
he  had  often  known  her,  and  gotten  a  child  upon 
her,  which  she,  like  a  wicked  woman,  had  made 
away :  which  was  the  only  and  sole  occasion 
he  the  said  Skipwith  now  hated  her,  and  there- 
fore had  t timed  to  the  young  lady  Audley;  all 
which  he  presumed  Skipwith  would  cuafeM 
upon  his  oath.  That  the  countess  was  the 
wiokedest  woman  in  the  world,  and  had 
more  to  answer  for  than  any  woman  that  lived, 
as  bethought.*'  *  At  which  words,  that  Lord 
which  abked  him  the  former  question,  said, 
Grow  not  into  a  passion,  Mr.  Brodway,  and 
speak  nothing  for  malice.  He  answered, 
"  God  forbid  1  should,  I  am  in  charity  with  all 
living  people,  and  do  as  freely  forgive  my  lady 
Caatlehaven,  as  I  do  desire  Giod  to  forgive  me: 
but  what  I  speak,  is  true,  as  I  shall  presendf 
answer  before  him  that  redeemed  me,  and 
the  Holy  Ghost  who  sanctified  me :  To  whom 
be  all  honour  and  glory,  now  and  for  everroore. 
Amen." 

Then  he  proceeded  farther,  and'sairf,"Thit 
my  lord  would  have  had  him  done  it  long  before : 
for  One  night  coming  to  him  to  his  bedside,  b« 
caught  him,  and  bid  him  come  to  bed  to  him 
and  his  wife  :  that  thereupon  he  made  to  him 
as  if  he  would;  but  being  got  firom  hini,  de- 
parted the  chamber,  never  intending  to  do  » 
foul  a  deed  ;  and  that  for  the  reasons  aforesaid 
he  hated  her  of  all  women  living.  Howbert, 
that  one  time,  satisfying  my  lord's  desire,  hr 
came'  to  bed  to  them,  where  (being  gratilycdj 
nature  provoked  bim  to  a  kind  o(  desire,  and 
he  emitted,  but  did  not  enter  her  body,  as  he 
hoped  for  salvation ;  that  he  never  knew  ojj 
woman  carnally  wliilst  he  lived  in  ray  Mi 
house. 

"  That  it  was  not  his  intentions  to  bring  to 
light  either  my  lord's  or  my  lady's  shame ;  but 
that  when  he  was  upon  his  oath  he  could  not 
but  speak  the  truth,  his  nature  being  nercr 
prone  to  lying  ;  or.  if  it  were  in  his  youth,  tbe 
good  correction  of  his  parents  bad  weaned  WjJ 
from  it,  saying,  that  his  mother  had  often  tola 
him  the  old  Proverb,  «  A  lyar  is  worse  than  « 
thief;'  and  he  thought  he  had  more  stripes  tor 
that  than  all  faults  else  whatsoever :  ^^  ** 
had,  as  he  hoped,  spoke  nothiog  of  «^^ 


495]   STATE  TRIAi;^,  7  Charles  L  1631.— 77ie  Trial  iff  James  Lord  UchiUru:.    [4iG 


agaiosc  my  lord  at  his  arrai^nroent ;  he  could 
not  DOW  remember  every  thing ;  if  lie  Imd,  he 
desired'  pardoti.**  And  so  concladinf;  his 
Speech,  prepared  hirawlffor  death ;  pulling  out 
a  laced  handkerchief,  he  desired  the  execu- 
tioner to  tie  it  about  his  head.  Theu  pulling 
off  his  g:arters,  aod  unbuttoning  his  doubler, 
Mr.  Goodcuale,  the  minister,  asked  him,  if  be 
would  not  have  a  Psalm.  lie  said,  Yes,  with 
a!l  my  heart.  Then  he  read  the  143rd  psalm ; 
vrbich  Mr.  Broadway,  pulling  up  the  handker- 
chief, sang^  veiy  chearfully,  never  changing 
colour  at  all.  The  minister  desired  him  to 
make  conlession  of  his  faith;  so  he  pronounced 
aloud  the  belief. 

Mr.  Go<»dcoa]e  said,  These  are  the  Articles 
of  the  Christian  Faith  according  to  the  Church 
of  England,  into  which  faith  you  was  bap- 
tized ;  pray  signify  whether  in  that  faith  you 
intend  to  die  ?  He  said.  Yes;  for  there  is  no 
•ther  fiEiitlj,  (as  I  suppose)  in  and  by  which  a 


man  can  be  saved.  Then  be  made  request  to 
the  sheriffs  and  those  of  hrs  kindred  there,  that 
he  might  be  buried  in  his  own  country.  It 
was  then  told,  him,  that  it  was  granted,  and 
order  taken  to  have  it  so,  wherefore  he  should 
now  mind  hi?  prayer.  When  his  kinsman 
asked  him,  if  he  had  never  another  prayer  in 
his  pocket?  he  said,  No.  Then  asked  Mr. 
Gc>odcoale,  if  he  would  say  after  him  ?  And  he 
SHi:l,  Yes,  with  all  my  heart;  but  first  he  de- 
sired the  executioner  to  tie  his  hands  again. 
Which  being  done,  Mr.  Goodcoale  said  a  short 
prayer  to  recommend  his  soul  and  body  to 
Almighty  God,  in  and  fur  the  merits  of  Christ's 
death  and  passion  :  to  which  Brodwav  and  the 
people  said  Amen.  Then  lifting  up  bis  hands 
to  Heaven,  he  said,  <  Lord  Jesus  receive  uij 
spirit,  and  the  cart  was  drawn  away.' 

Fitz-Patrick  lifting  up  his  hands,  and  com- 
mending himself  to  Ooa,  was  executed  in  like 
manner. 


139.  The  Trial  of  James  Lord  Uchiltrie,  for  Calumnies  and 
slanderous  Speeches  against  James  Marquis  of  Hamilton ;  and 
the  Earls  of  Haddington,  Roxburgh,  and  Buccieugh,  tending 
to.  the  sowing  of  Sedition  betwixt  his  Majesty  and  the  said 
Noblemen,  at  Edinburgh :  7  Charles  I.  a,d.  16*3 J.  [From 
an  authentic  MS.] 

'  simo,  trigesimo  primo.'  '  Forasmekill  as  the 
kinjr's  majesty,  by  his  letter  directed  to  the 
'  lords  of  his  privy-council,  having  siguified  his. 
:  royal  pleasure  and  direction,  that  James  lord 
'  Uchiltrie,  whom  his  majesty  has  tent  home 
'  to  be  kept  in  close  ward,  shall  be  tryed  imd 
'  censurea  according  to  the  laws  of  this  king* 
'  dom,  for  some  Informations  given  by  him^  re- 
'  fleeting  npon  some  noblrraen  and  counsellors 
'  of  the  same,  before  what  judicatory  and  judges 
^  the  said  lords  should  think  fit  and  competent 
^  for  that'porpose:  and  his  majesty  having,  to 
'  that  end,  sent  down  to  the  said  lords  some 
'  Depositions  under  the  lord  Uchiltrie's  own 
'  hand ;  and  the  authentic  copies  of  others, 
^  whereof  the  principals  are  retained  by  his  ma- 
^jesty,  becau&e  they  likewise  concern  other 
'  persons.  And  the  said  lords  ha\ing  read  and 
^  considered  the  same  Depositions,  and  having 
'  taken  into  their  con*iiderarion,  which  is  the 
'  most  proper  Judgment  for  trying  and  censur- 
'  ing  of  matters  of  this  kind ;  (hey  have  all 
^  with  one  voice  found,  and  by  the  tenor  of 
'  tiiis  act,  finds  and  declares,  I'hat  the  Trial 
'  and  Censuring  of  the  said  lord  6pon  the 
^  particular  aforesaid,  is  most  proper  and  com- 
'  petent  to  be  followed  out  before  his  majesty's 
'justice:  and  tlierefore  ordains  sir  Thomas 
'  Hope  of  Craighall,  knt.  his  majesty's  Advo- 
'  cate,  to  form  and  draw  up  the  said  lord  UchiU 
'  trie*s  Dittay ;  and  to  pursue  him  criminally 
^  thereupon,  before  his  majesty's  justice,  upon 
*  the  last  day  of  Noveml)er  mstont;  and  or- 
'  daios  his  majesty's  said  Advocate  to  give  a 


Ciuia  Justiciariae  S.  D.  ^.  Regis  tenta  in 
pretorio  burgi  de  Edinburgh,  ultimo  die 
mensts  Xovembrisy  a.  d.  miilesimo,  sexcen- 
tcsuno,  trigesimo  primo,  per  htmorabiles  et 
discretos  viros,  Magistros  Alexandrum  Col- 
ville  de  Btatr,  et  Jacobum  Robertoun  Ad- 
Yocatum,  Justiciarios  deputatos  nobilis  et 
potentis  domini  VViliielnii  comitis  de  Stra- 
therne  et  Monteith,  dom.  Orahame,  Kik 
bryde,  et  Kynponr,  prasidis  sccreti  Concilii 
et  Jubticiarii  generaUs  Dom.  S.  D.  N.  Re- 
gis totifis  regni  sui  Scotie,  ubilibet  con- 
stitut.  sectis  vocatis  et  curia  legitime  affir- 
'  xnata. 

Intran* 

James  Lord  Uchiltrie  delaitit  of  the  making 
of  Ix^asings,  Calumnies  and  slanderous  Speeches 
against  Ja«aes  marquis  of  Hamilton  ;  the  earls 
uV  Haddington,  R<^xburgb,  and  Buccleu^ih; 
lending  to  the  sowing  of  Sedition  betwixt  his 
mr^esty  and  the  said  noblemen^  his  majesty's 
loyal  subjects  ;  in  form  an'J  manner  specify ed 
and  aet  down  iu  his  Dittay. 

Pursuer,  sir  Thomas  Hope  of  Craighall, 
knight  and  baronet.  Advocate  to  oar  sovereign 
lord  for  his  highness's  entries. 

My  Lord  Advocate  produced  an  Act  of 
secret  council,  commanding  him  .  to  pursue 
James  lord  Uchiltrie,  now  entered  upon  pannel 
for  the  crimes  contained  in  his  Dittay,  of  the 
which  Act  of  Council  tlie  tenor  follows  : 

*  Apttd  Hallyradhovsc  vtcesimo  2do  die 
'  mensis  Novembris  a.  o,  millesimo,  sexceute- 
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'just  copy   of  the  Dittaj  to  the  said    lord 

*  Uchiltrie,  betwixt  aud  the  24th  of  November 

*  at  night ;  to  the  intent  he  may  h;|ve  time  to 
,  *  be  advised  therewitli,  and  to  consult  his  Advo- 

*  catesy  anent  his  lawTuI  defences  competent  to 

*  him   against    the    same.    Anent   the  doing 

*  whereof,  the  extract  of  this  Act,  shall  be  unto 

*  his  majesty's  said  advocate  a  warrant,  '  £x- 
'  **  tractum .  de   libris   acturum    secreti  concilii 

"  S.  D.  N.  Ke^ts,  per  me  Jacr^bum  Prymrois 
'*  Clericum  eju!>dem  sub  meissigno  et  subscript 
*'  tione  manualibus,  sic  subscribitur  James 
"  Prymrois.* " 

After  production  and  reading  of  the  which 
Act  of  Council,  my  Lord  Advocate  also  pro- 
duced his  majesty's  Letter,  directed  to  the 
Igrds  of  his  majesty's  privy-council  of  this  king- 
dom, dated  the  34tb  of  Sept.  1631,  together 
with  two  Depositipns  of  the  lord  Ucbiltrie's,  the 
one  dated  the  20th  of  June  1631,  the  oth^r 
upon  the  24th  of  June  1631.  Then  three 
several  Deposition^  made  by  Dqnald  lord  Uea, 
whereof  two  thereof  dated  upon  the  21st  of 
June  1631,  and  the  third  upon  the  24th  of 
Jui>e  1631,  all  true  copies  thereof  under  the 
hands  and  subscription  of  the  Committee  of 
the  Council  of  England.  Of  the  which  Depo- 
sitions and  Letter  above-written,  directed  by 
his  majesty  to  the  council,  the  tenor  follows. 
In  the  first,  the  deposition  made  by  James  lord 
Uchiltrie  upon  the  20th  of  June  1631. 

,  Copia  veVa,    The  Examination  of  James  lord 
Uchiltrie,  taken  the  20th  of  June  1631. 

The  said  Examinant  saith.  That  on  or  about 
'  the  6th  or  7  th  of  May  last,  at  the  sign  of  the 
Bear  near  the  Bridge-foot,  the  lord  Rea  told 
this  examinant,  that  soldiers  and  travellers  did 
often  he<ir  those  things,  whereof  those  that 
staid  at  home  had  no  notice ;  aud  said,  he  did 
believe  there  was  a  plot  against  this  land.  This 
Ei^aminant  wished  liim,  if  he  had  any  good 
grounds  so  to  titink,  that  he  should  not  fail  to 
discover  it.  The  lord  Rea  said,  he  had  no  cer- 
tain ground,  but  if  he  had  stayed  but  five 
weeks  longer  in  the  Low  Countries,  he  would 
have  known  the  certainty  ;  and  that  he  would 
have  hazarded  his  life  but  he  would  have  had 
the  certainty.  The  i3tli  of  May  the  lord  Rea 
came  to  this  £xaminnnt*s  chamber,  aud  there 
putting  this  examinant  in  mind  of  the  former 
speech  between  them,  he  told  this  examinant, 
that  he  had  learned  more  certainty  than  ever 
he  had  before  since  the  time  of  their  last  speech ; 
whereupon  divers  passnges  were  between  his 
lordship  and  this  examinant,  about. the  disco- 
very ot  it,  and  the  manner.  In  the  end  his 
Jordship  told  this  examinant,  that  the  purpose 
of  the  marquis  of  Hamilton's  Levies  (as  divers 
of  bis  cfimmanders  and  followers  had  informed 
him  the  said  lord  Kea)  was,  that  either  they 
should  hot  go  out  of  England  and  Scotland,  or 
if  they  did,  tliley  should  return  to  England  or 
Scotland,  and  surpiize  the  kini!*s  houses  in 
Scotland,  viz.  the  castles  of  Edinburgh,  Strive- 
ling,  and  Dunbarton;  and  fortify  them*>elves 
in  Leiih,  under  pretence   of  training;    and 


should  take  Berwick,  aud  so  march  fonrari) 
into  Eujtland.  And  this  Examinant  asking 
what  could  be  their  intention  so  to  do;  the 
lord  Rea  sairl,  that  he  was  informed  ti^ej 
meaned  to  take  the  king*s  person,  and  to  iin- 
murate  him,  to  send  the  queen  into  a  cloister, 
and  to  captivate  the  young  prince  with  bit 
father,  and  to  strike  off  the  heads  of  all  the 
principal  men  about  the  king,  both  English  and 
:^cuts:  and  in  particular  the  Lord-Treasurer  of 
England,  the  earl  of  Monteith,  sir  William 
Alexander,  and  sir  Thomas  Hope.  And  this 
examiimnt  saith,  Tliat  before  the  lord  Kea  dis- 
covered the  particularities  aforesaid  to  this 
exanainant,  this  examinant  using  persuasions  to 
him  to  reveal  it,  asked  the  lord  Rea  what  it 
might  be,  saying,  it  was  either  a  French  or  k 
Spa'.iish  faction.  To  which  the  lord  Kea  said, 
It  was  neither;  but  told  tl^s  examinant  what 
it  was,  and  so  revealed  the  particulars  above- 
mentioned.  Whereupon  the  lord  Rea  betog 
fully  resolved  to  proceed  to  a  further  discover/, 
and  thinking  it  fitter  to  be  done  by  this  exa- 
minant than  by  himself,  lest  those  whom  it 
concerned  might  sooner  suspect  it,  desired  this 
exaraitiaut  to  acquaint  his  majesty_orthe  Lord- 
Treasurer  therewith. 

On  the  morrow,  being  Saturday  the  14th  of 
May  at  night,  this  Examinant  came  to  have 
spoken  with  the  Lord-Treasurer ;  but  kis  lord- 
sliip  being  gone  to  bed,  by  his  appointmeot, 
this  examinant  came  the  next  morning,  and 
toldliim,  he  had  somewhat  to  reveal  that  ood- 
cerned  his  majesty,  and  all  his  kingdoms  and 
posterity.  The  Lord-Treasurer  thereupon  weot 
instantly  up  to  the  king,  and  after,  the  same 
day,  told  this  examinant,  that  his  majestjrhad 
given  him  commission  to  hear  this  exainioant*! 
relation.  This  examinant  furthei'  saiih,  That 
the  lord  Rea  told  this  examinant,  that  he  had 
mucti  of  this  beyond  sea  frona  Robert  Meldrum 
and  David  Ramsay.  But  since  his  comin? 
into  England  (as  he  said)  he  had  spoken  with 
sir  James  Rnmsay,  sir  James  Hamilton,  col. 
Alex.  Hamilton  and  captain  Douglas,  aod  had 
gotten  somewhat  out  of  every  one  of  them : 
he  also  said,  he  had  spoken  with' the  lord  Sea- 
forth,  and  understood  somewhat  from  him. 

On  Monday  the  16tb  of  May,  this  En- 
mi  uant  attended  the  Lord-Treasurer  at  White- 
hall ;  and  entering  into  a  relation,  in  the  vert 
beginning  discovered,  that  the  matter  which  he 
WHS  to  relate  concerned  the  lord  marquis  of 
Hamilton  and  his  actions  ;  which  so  soon  as 
he  had  named,  the  Lord-Treasurer  commanded 
him  to  say  no  more,  until  he  had  acquainted 
the  king  again  ;  but  wished  this  examinant  that 
he  and  the  lord  Rea  should  go  presently  to 
Greenwich,  where  the  Lord-Treasurer  ^om 
meet  them.  But  the  king  being  come  towards 
Whiti  hall,  this  examinant  and  the  lord  Res 
came  bac  k  again,  and  were  then  appoiiitcd  by 
the  Lord-1  reasurer  to  attend  his^  majesty  ou 
Thursday  at  ten  o'clock,  which  thev  did.  'lh« 
examinant  further  saith.  That  on  Mo»M*«y  ^ 
16tt)  of  May,  this  examinant  delivered  to  the 
Lord-Treasurer  a  List  of  Names,  to  represent 
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to  bis  majesty  the  strength  of  the  lord  Hamil- 
ton's party  and  adherents  in  Scotland.  At 
this  exaininant's  oomiug  tb  liis  maj^ty,  this 
examinant  told  the  king,  that  the  business  was 
a  Treason  intended  against  his  inajiesty,  and 
the  party  was  the  marquis  of  Hamilton,  as  this 
eiaoiinanc  was  informed ;  and  tiiat  it  was  the 
filthiest  treason  that  ever  *was  intended,  And 
was  M>rry  that  any  Scottish  man  should  have  a 
band  in  it|  for  it  was  a  shame  to  the  whole  na- 
tion. And  then  the  lord  Kea  himself  coming 
in,  made  relation  to  his  nuijesty,  who  remitted 
him  to  the  Lord-Treasurer;  whereupon  this 
examinant  coming  to  the  Lord-Treasurer,  and 
telling  hiin  the  king  had  remitted  the  lord  Rea 
unto  him ;  the  Lord-Treasurer  wished,  that 
the  lord  Rea  would  put  his  relation  in  writing. 
Whereupon  Che  lotd  Rea  and  this  examinant 
went  together,  and  sat  up  all  nij^ht ;  aud  the 
lord  Rea  first  putting  it  into  writin'^,  this  exa- 
minant wrote  it  out  of  the  lord  Rea*s  papers, 
who  on  the  morrow  brought  the  same  to  the 
Lord-Treasurer :  but  this  examinant  was  not 
then  present ;  but  the  next  time  that  he  came 
to  the  Lord-Treasurer's,  being  asked  by  him 
wbose  the  hand-writing  was,  this  examinant 
said,  it  was  his  own  hand  ;  ^  and  tl)e  Lord  -I'rea- 
surer  telling  bim  that  the  lord  Rea  had  not 
subscribed  it,  this  examinant  said,  he  would 
without  doubt  subscribe  it^  And  about  two 
riajs  after  be  brought  the  lord  Rea  to  the  Lord- 
Treasurer,  who  read  over  the  whole  writing, 
and  subscribed  his  name  to  it,  saying,  he  would 
t«al  it  with  bis  blood. 

This  Examinant  further  confesseth,  That  he 
told  the  Lord-Treasurer,  that  the  lord  Rea 
told  him  be  had  yet  more,  and,  would  say  so 
much,  that  the  marquis  should  not  have  the 
face  to  deny  it :  which  the  iord  Rea  then  pre- 
MDt  alhrmed  ;  insomuch  as  the  Lord-Treasnrer 
nid,  Then  is  the  businesa  at  an  end,  there 
seeds  no  writing. 

This  £x:tminant  further  saith,  That  on  the 
Sunday  morning,  when  the  marquis  of  Hamil- 
ton came  out  of  Scotland,  the  lord  Rea  told 
this  examinant,  that  he  had  spoken  with  the 
lord  Seaforth,  who  assured  him  their  purpose 
Was  to  take  the  king,  the  qaeen,  and  the  prince ; 
and  tliis  examinant  asking  how  they  should  ef- 
fect it,  the  lord  Rea  replied.  The  Inrd  Seaforth 
bad  told  him,  they  weregreat  with  the  earl  of 
Dorset,  who  had  the  custody  o{  the  prince^ 
And  this  examinant  further  saith.  That  the 
lord  Rea  told  him,  that  he  was  assured  by  my 
lord  of  Roxburgh,  that  the  marquis  and  his 
company  would  hasten  their  purpose  ;  and  the 
lord  Uea  said,  that  surely  the  Hamiltons  had 
takeo  sotpe'vent  of  the  business,  aud  that  sir 
James  Ramsay  had  told  him,  he  had  1500  men 
in  readiness  upon  an  hour's  warning,  but  they 
should  net  come  about  London  till  their  busi- 
ness was  ready  withal ;  which  this  examinant 
the  same  morning  acquainted  the  Lord-Trea- 
surer, to  the  inti:nt  that  his  majesty  might 
know  thereof. 

And^furtlier  saith,  That  shortly  after  the 
lord  Rea  told  him  be  had  spoken  with  the  lord 


Seaforth,  who  t6ld  him,  that  tlie  matter  which 
he  had  formerly  told  him  concerning  the  earl  of 
Dorset,  was  but  a  disguised  thing; 

This  Examinant  further  saith,  That  on  that 
Sunday  morning  he  wished  the  Lord-Treasurer 
to  advise  the  king,  that  he  should  go  to  London 
lor  more  safety ;  and  understaoding  the  king  . 
had  sent  for  the  lord  Rea,  this  examinant 
wished  the  lord  Rea  were  not  sent  for,  because 
the  lord  Rea  was  gone  to  {he  loid  Seaforth's  to 
learn  more :  And  further  saiih.  That  the  same 
time  being  in  the  end  of  the  king's  dinner,  this 
examinant  told  the  kin^in  these  words:  '  Sir, 

*  now  we  know  the  business,  but  know  not  .the 

*  time ;  and  therefore,  sir,  either  do  or  die.' 

Copia  Vera.     My  Lord  Rea's  first  Exaroina-  , 
tion,  21st  of  June,  1631  ^ 

Li  the  Examination  of  Donald  lord  Rea,  tak- 
en tlie  21st  of  June,  lC31,the  said  examinant 
Sdith,  That  having  heard  in  Sweden  from  Da* 
vid  Ramsay,  such  things  as  are  contained  in 
the  written  Relation  winch  hath  been  delivered 
to  his  majesty;  and  before  having  heard  in 
Pomefland  those  passages  fiora  Robert  Mel- 
drum  whicii  are  in  thv  same  relation,  this  ex- 
aminant having  a^resoluiion  tu  come  for  Eng-  ^ 
land  about  Deccmler  last,  was  staved  in  Den- 
mark by  reason  of  the  ice,  so  as  he  came  not 
to  Holland  till  about  March  last,  where  he  had 
conference  with  David  Ramsay,  and  beard 
from  him  such  other  passages  as  are  contained 
in  the  same  relation.  And  after  coming  into ' 
England,  because  David  Ramsay  had  told  this 
examinnnt,  that  he  would  ^trite  to  the  marquis 
of  Hamilton,  how  far  forth  the  said  David 
Ramsay  had  treated  with  this  examinant,  this  ^ 
examinant  expected  that  the  marquis  would 
have  spoken  thereof  unto  him  ;  he  did  there- 
fore forbear  to  say  any  thing  thereof;  yet 
about  two  or  three  dujfs  before  the  lord  mar* 
qui)  went  into  Scotland,  this  examinunt  did 
speak  to  the  lord  Uchiltrie  to  this  purpose: 
Tliat  his  lordship  was  better  acquainted  than 
this  examinant  wiih  the  fashions  and  lawsv  of 
tliis  land ;  and  desired  to  know  what  danger  it 
was,  if  any  man  hearing  beyond  sea  of  things 
that  might  he  dangerous  to  the  king  or  state, 
should  not  speak  of  it.  To  which  the  lord 
Uchiltrie  answered.  No  less  than  your  head 
and  estate.  And  this  was  all  that  passed  be- 
tween them  at  that  time,  being  the  first  time 
they  spake  thereof;  and  the  place  was,  as  he 
thinketh,  at  the  lord  Uchiltrie's  own  lodgings. 

He  further  saith.  That  about  eight  or  ten 
days  after,  this  examinant  coming  to  the  lord 
Uclultrie's  lodgings  to  talk  of  some  other  bnsi-> 
ness,  after  speech  thereof,  spake  to  this  effect : 
My  lord,  you  remember  I  asked  ^ou  a  question 
awhile  since,  what  the  danger  might  he,  not  te 
sp^  of  matters  dangerous  to  the  king  or  state, 
which  he  had  heard  beyond  the  seas,  and  I 
would  now  aeain  have  your  advice  therein:  ' 
And  the  lord  Uchiltrie  promising  his  readiness 


♦  See  the  Tiial  of  Ilea  and  Ramsay  hy  Con> 
hat,  No.  140. 
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to  advise  him,^80  as  be  might  be  acqaaiuted 
with  the  particular,  this  examioant  told  liim, 
he  would  acquaint  bira  with  the  particuiar,  if 
be  would  swear  aot  to  discover  it  but  as  he 
abottld  direct ;  {(ddiog,  Tiiat  if  lie  did  other- 
wise, tliis  examiuant  would  pay  him.  The 
lord  Ucbiltrie  then  said,  and  protested.  That 
he  would  not  discover  any  thing  but  as  this 
eaaminantsbould  appoint;  whereupon  tbiselap-/ 
minant  declared  the  particular  to  him,  who 
bearing  it,  told  this  cxaminantit  was  necesiarj 
to  be  revealed,  and  doubted  lest  this  exami- 
nant  had  kept  it  too  Inng  alrendjr :  But  then 
this  examioant  said,  Con<>idering  it  concerned 
-one  80  near  the  king  as  the  marauis  of  Hamil- 
ton, be  thought  it  not  fit  thai  this  examinant 
should  himseli'  break  it  to  the  king,  lest  the 
king  should  at  first  rgect  it ;  but  it  would  be 
fitter  fiir  some  other  to  do  it,  and  therefore  de- 
sired his  opinion  how  to  discover  it.  The  lord 
UchiUrie,  advising  awliile,  said.  He  tlibught  it 
best  it  were  discovered  to  some  of  the  Privy- 
Council;  whereupon  this  examinanC  said. 
That  he  would  not  discover  it  to  any  Scotsman, 
but  thought  it  best  to  reveal  it  to  the  Lord- 
Treasurer,  because  he  thought  the  Lord-Trea- 
surer was  no  way  in  the  Plot. . 

According  to  which  resolution  the  lord 
Ucbiltrie,  as  he  after  told  this  esaminant,  did, 
according  as  was  agreed  between  him  and  this 
examinanr,  repair  to  the  Lord-Treasurer  the 
same  night;  but  failing  then  to  speak  with 
him,  he  went  thfe  next  morning,  before  this  exa- 
minant  saw  him,  and  returning,  told  this  exar 
minant  he  had  been  with  the  Lord-Treasurer, 
and  in  general  imparted  to  him,  that  he  had  a 
snatter  to  discover  which  nearly  concerned  his 
majesty  *.  And  said  further,  it  was  no  English 
Jimsiness,  but  it  was,  to  bis  own  sliame  he 
•pake  it,  a  Scottish  business,  neither  was  it 
any  Popish  Plot:  And  the  Lord-Treasurer 
then  refused  to  hear  it,  till  he  had  warrant 
from  the  king. 

After  the  lord  Ucbiltrie  and  this  Examinaot 
were  appuiuted  to  wait  on  the  king  at  Green- 
wich, whither  this  Examinant  coming,  found 
the  lord  Ucbiltrie  within  with  his  majesty; 
■  and  then  this  examinant  coming  in,  made  a 
full  relation  to  his  majesty;  who  asking  this 
Examinant  wlierefore  lie  had  not  himself  told 
his  majesty  sooner  of  it,  this  examinaot  an- 
•wered,  Tint  considering  the  nearness  of  the 
narqub  of  Hamilton  to  his  majesty,  tliis  exa- 
minaot was  afraid  lest  his  mijesty  would  have 
been  impatient  towards  this  examinant;  and 
,  besought  his  maje&ty  to  foiigive  this  examinant, 
if  Im  had  thought  he  had  done  amiss  therein. 
His  majesty  ihereupoa  referred  this  examinant 
Co  the  Lond-Treasurer,  and  bid  this  examinant 
^put  the  Relation  in  writine.  Whereupon  that 
night  this  examinant  and  the  lord  U.  sat  up  all 
night,  and  this  exaa^inant  writing  it  first  down, 
the  lord  U.  wrote  it  sheet  after  sheet,  out  of 
this  exaniinant's  paper.  And  this  examinant 
brought  the  same  written  relation  to  the  Lord- 
Treasurer,  and  read  it  unto  him,  and  left  it 
with  him.    And  a  day  or  two  after,  ibis  exa- 


minant and  the  lord  U.  came  agnin  together  to 
the  Lord-Trefisiirer ;  tlie  lord  U.  havinc;  told 
him,  that  this  examinant  bad  forgotten  to  si^ 
it ;  and  then  this  exanunant  signed  It,  saying, 
he  would  make  it  good  with  his  blood.    . 

At  which  time  this  Examinant  remeraben 
the  lord  U.  told  the  Lord-Treasurer,  that  tliii 
examinant  had  more  to  say  yet,  which  tbis  ei- 
aminant  did  then  also  aflirm ;  and  the  caiue 
wherefore  he  did  affirm  it,  was,  because  tbii 
examinant  had  spoken  with  the  lord  Seaforth, 
and  had  some  particulars  from  him,  nhicfa  ht 
did  not  particularly  tell  to  the  lord  U.  but  a^ 
finned  to  him  in  the  general,  that  he  could  uj 
no  more;  but  a  day  or  two  after,  this  exami- 
nant went  again  to  the  lord  Seaforth,  and  spake 
with  him,  and  tlien  he  told  the  samei  first  to 
the  lard  U.. 

He<further  saith.  That  the  lord  Uchiltrie,  on 
Sunday  morning,  told  this  Examinant,  that  be 
had  been  with  the  Lord-Treasurer,  and  had 
tokJ  liim  of  the  passages  with  tt)e  lord  Seafortii, 
aud  of  tiie  marquis*s  return,  and  that  be  con- 
ceived it  might  be  dangerous  at  that  time  f^ir 
his  nutjesty.  But  tliis  examinant  uitd  hiu,  Iw 
had  done  evil  therein,  for  tliere  was  no  lucb 
suddenness  to  be  feared :  and  on  die  ssise 
Sunday  in  the  afternoon,  thb  examinant  com- 
ing to  liis  majesty,  and  hearing  irom  him,  that 
he  had  been  advertised  of  somewhat  taporiin; 
matter  of  present  danger ;  this  examinant  said,  | 
he  had  been  with  the  lord  Seaforth,  but  had  I 
not  the  certainty  of  things,  but  prayed  bis  ma-  I 
jesty  to  give  him  leave  to  go  again  to  the  lord 
Seaforth's,  and  then  he  would  learn  all.  M<^ 
at  the  same  time  his  majesty  telling  what  din- 
ger had  been  suggested  to  him,  now  upon  tlie  , 
marquis's  return  :  Ibis  examinant  protested  he 
knew  nothing  against  tlie  person  of  the  morqais; 
but  that  he  was,  for  aught  this  examinaot  knew, 
as  good  a  subject  as  aiiy  tlie  king  had. 

Copia  Vera,    My  Lord  Rea's  second  Extnii-  | 
nation  the  21st  of  June  1^31-  | 

The  said  lord  Rea,  liaving  deliberately  heaid 
rend  the  Examination  of  James  lord  Ucbiltrie, 
taken  the  20th  of  this  instant,  doth  acknow- 
ledge the  same  to  be  true  in  all  poinU,  ^^ 
as  Uie  same  concernetb  the  knowledge,  ^(^  | 
or  acts  of  this  examinant,  saving  the  explans- 
tioris  hereafter  following:    He  said*,  ttoj « 
touching  the  conference  between  the  lordl 
and  this  examiaant  the  13th  of  I(Iay  \*sty  ^wtre 
it  is  therein  mentioned  that  tbis  exawmanttow 
him,  that  since  the  time  of  their  last  >p««^»  i 
he  had  learned  more  ceruinty  djan  eter  be  nw 
before;  this  examinant  did  not  ^^S^^^^ 
iiad  learned  more  certainty  since  thor  «* 
speech,  for  in  truth  he  had  not  learned  W7 
thing  within  that  time.     But  thinks  he  «»« 
say,  that  he  had  learned  more  certainty  siwt 
he  came  to  England  than  he  had  befof*;  •T 
therefore  takes  it,  that  the  loni  U.  did  nii5»^ 
in  that  point.  .  -^^^ 

And  whereas  jn  the  same  confiBrence  «  ^^^ 
down,  that  this  Examinant  should  ^^J^^ 
wii&  informed^  tha;  they  BMaot  to  *^^  ^ 
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hetdf  of  all  the  principal  men  about  the  king, 
tliit  examinant  said,  that  he  wat  informed  they 
vouid  strike  off  the  heads  of  the  Spanish  fac- 
doD ;  and  that  he  named  the  Lord-Treasurer, 
the  mo  bishops^  the  earl-raarshal,  the  earl  of 
Carlisle^  sir  Francis  CoCtington,  the  lord  Mon« 
tetth,  sir  Wno.  Alexander,  and  t»ir  Thomas 
Hope,  and  likewise  sir  Kenelni  Digby,  and 
spake  of  none  other,  neither  in  general  nor 
panicalar ;  and  saith,  that  he  was  so  informed 
toQching  ttie  Spanish  faction  by  Mr.  M eldrem, 
and  David  Ramsay ;  and  touching  the  Scots  by 
the eari  of  Seafonh.  And  sniih,  that  Meldruin 
and  David  Kamsay  did  name  the  aforesaid 
Englishmen  to  be  of  the  Spanish  faction.  And 
whereas  it  is  said,  that  this  examinent  desired 
the  lord  Ucbiltrie  to  acquaint  his  majesty  or 
the  Lord-Treasurer  with  ihe  matter ;  this  exa- 
niinant  did  desire  him  to  acquaint  the  Lord- 
Treasurer,  but  did  not  mention  his  majesty,  but 
thst  it  should  come  by  the  Lord-Treasurer  to 
his  majesty. 

He  confessed,  he  said,  that  since  his  coming 
into  England,  he  had  spoken  with  sir  James 
Ramsay,  sir  James  flamriton,  and  capt.  Dou- 
glas, and  gotten  somewhat  out  of  every  one  of 
them;  but  did  not  say  he  had  spoken  with 
Alex.  Hamilton,  or  gotten  any  tiling  out  of 
him  since  this  examinaiit's  coming  into  Eng- 
land. 

This  Examinant  denieth,  that  he  either  said 
himself,  or  affirmed  its  being  said  by  the  lord 
V.  that  be  could  say  so  much  as, the  marquis 
should  not  have  the  face  to  deny  it:  but  suid 
lie  could  bring  as  honest  a  man  as  this  exami- 
imnt,  that  would  tell  to  the  marquis's  face  more 
than  this  examinant  would  do :  and  thus  he 
meant  by  the  lord  Seaforth. — He  confessed 
that  he  said,  sir  James  Ramsay  told  him  he 
had  1,500  men  in  readiness,  but  would  not 
bring  them  together,  till  the  parties  in  Scotland 
were  first  ready ;  and  saith,  sir  Jam(*s  told  him 
as  much,  and  that  there  were  good  officers,  nnd 
the  earl  of  Essex,  and  the  abp.  of  Canterbury 
*ere  sureties  for  some  of  them ;  nnd  other  t!>an 
this,  he  spake  not  touching  the  1,500  men. — 
He  saith,  be  was  not  acquainted  with  ilie  list 
«f  the  names  delivered  by  the  lord  U.  to  the 
lord-Treasurer,  nor  had  any  thing  to  do  therein . 

(Copia  vera.)  The  second  Examination  of 
James  Lord  Ucbiltrie,  taken  the  34th  of 
June  1631. 

The  snid  Examinant  confesseth,  that  the  un- 
derstanding wliich  he  had  of  the  business,  con- 
cerning the  marquis  of  Hamilton,  whereof  tie 
Hath  been  so  often  examined,  came  to  him 
from  the  lord  Rea.  He  eonfesset^NJarther,  that 
the  paper  of  Names  which  he  did  deliver  to 
the  Lord-Treasurer,  was  made  by  this  exami- 
nant himself,  and  the  lord  Rea  was  not  privy 
to  the  making  of  it,  or  to  the  delivery  thereof 
to  the  Lord-Treasurer,  till  after  it  was  done. 
—He  saith  that  the  cause  wherefore  he  did  in 
that  paper  mention  the  lord  marquis  to  be 
prime  agent,  waA,  for  that  the  lord  Rea  had 
told  him,  the  lord  marquis's  followers  had  snid, 
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the  intent  of  the  marquis's  levies  was  to  invade 
Scotkind.  Being  told,  that  the  lord  Rea  hath 
been  so  far  from  charging  the  marquis,  that  he 
hath  affirmed  before  his  majesty,  tbat  for  aught 
he  knows,  the  marquis  is  as  good  a  subject  as 
any  the  king  hath ;  he  answereth,  if  in  tender- 
ne&Js  and  care  of  the  king's  safety,  and  upon 
ground  of  the  lord  Kea's  relation,  for  the  lord 
marquis's  followers,  he  have  gone  any  thing  too 
far,  he  trusteth  his  majesty  will  impute  it  to  his 
duty. 

Being  asked,  why,  in  the  aforesaid  Paper,  he 
makes  the  earl  of  Melros,  the  earl  of  Roxbui^h, 
and  the  earl  of  Buccleugh  to  he  plotters,  saith, 
that  the  lord  Uea  told  him,  the  lord  Seaforth 
had  affirmed  it  to  him,  that  the  earls  of  Melros 
and  Roxburgh  were  acquainted  with  the  parti- 
culars and  secrets  of  the  business.  And  fui^ 
ther  saith,  the  lord  Rea  had  told  liim,  he  could 
not  guess  who  else  should  be  in  the  plot,  unless 
it  were  tlie  lord  Buccleugh ;  of  whom  the  lord 
Rea  said,  he  heard  him  speak  terrible  and  pre* 
sumptuous  words  against  the  king,  at  his  own 
table  in  Holland. 

He  said,  the  lord  Rea  did  affirm  to  this  Exa- 
minant, that  he  had  the  afuresaid  report  of  the 
earls  of  Melros  and  Roxburgh  from  the  lord 
Seaforth,  before  he,  this  examinant,  made  or 
delivered  the  said  Paper  to  the  Lord-Treasurer : 
The  said  examinant  doth  avow,  that  on  the 
ISth  of  May,  the  lord  Rea  had  affirmed  tohim, 
that  since  their  former  speech,  (which  was  the 
6th  or  7th  of  May)  he  liad  learned  more  ctr* 
tainty  than  ever  he  had  before. — He  confesseth, 
that  whereas  in  his  former  Examination,  he 
said,  the  lord  Rei  told  him,  he  was  hiformed 
that  they  meant  to  strike  off  the  heads  of  all 
the  principal  men  abont  the  king ;  he  was  mis- 
taken in  mentioning  all,  and  did  not  well  mark 
himself  when  he  so  expressed  it ;  his  purpose 
being  to  have  said,  they  mould  strike  off  the 
heads  of  many;  for  so,  he  takes  it,  was  the 
scope  of  the  lord  Rea's  speech. 

Being  told  that  the  lord  Rea  denieth,  that  he 
spake  with  col.  Alexander  Hamilton  since  iiis 
coming  into  England,  he  saith,  it  is  possible 
that  this  examinant  might -mistake  in  adding 
that  name  to  the  rest,  and  therefore  will  not 
contest  about  that.  He  doth  avow,  that  in 
the  presence  of  the  lord  Rea,  before  the  Lord- 
Treasurer,  this  c!taminiint  said,  the  lord  Res 
could  s:iy  so  much  as  the  mnrouis  should  not 
have  the  fare  to  deny  it;  and  what  this  exami- 
nant said,  the  lord  Rea  being  then  present,  and 
hearing  it,  did  not  gninsny. — He  saith,  the  lord 
Rea  told  him,  sir  James  Ramsay  said  to  litm, 
that  he  had  1,500  men  in  readiness,  and  the  first 
time  said,  upon  an  hour's  warning.  But  at  a 
second  time,  tite  lord  Uea  spoke  «f  eight  days 
warning ;  and  further,  that  ne  would  not  bring 
them  to  London,  till  their  business  was  ready. — 
Being  acquainted  with  what  John  Macky,  son' 
to  the  lord  Rea,  had  confessed  to  have*  been 
told  him  by  this  examinant,  he  doth  acknow- 
ledge it,  and  that  he  said  it  to  John  Macky, 
after  the.  lord 'Rea  and  this  examinant  had  at- 
tended his  majesty  about  the  same  busineH, 

2  F 
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but  did  not  think  his  speech  tkereof  to  John 
Macky  should  have  dune  any  hurt  to  the 
business. 

(Copia  vera.)  The  third  Examination  of  Do- 
nald Lord  liea,  taken  the  24th  of  June  1631. 
He-  saith,  that  the  first  time  that  the  lord 
Seaforth  had  any  speech  with  this  Examintint, 
touchini^  the  earls  of  Melros  and  Roxburgh, 
being  privy  to  the  particulars  and  secrets  of  the 
.  lord  Hamilton's  business,  was  on  Monday  after 
the  marquis's  coming  out  of  Scotland,  and  not 
before. — He  further  saith,  that  the  lord  UchiU 
trie  haying  some  speech  with  this  examinant, 
who  might;  be  like  in  Scotland  to  take  arms,  if 
the  marquis  of  Hamilton  should  take  up  anns; 
the  said  lord  U.  and  not  this  examinant,  named 
the  lord  Buccleugh :  whereupon  this  examinant 
told  him,  that  at  the  siege  of  the  Busse,  thisexa- 
mipant  heard  the  lord  Buccleugh  use  some 
tvords,  whereby  this  examinant  took  him  to 
come  male-content  out  of  England. 

The  Tenor  of  his  Majesty's  Letter  directed  to  the 
Lords  of  his  Majesty's  Council  of  Scotland. 

«  C.  R.  Right  trusty,  &c.     The  lord  Uchiltrie 

*  having  been  examined  before  our  council  here, 
<  touching  some  Informations  given  by  him,  re- 

*  fleeting  upon  some  of  the  nobility  df  that  our 

*  kingdom ;  we  have  been  pleased  to  remit  him 
''thither,  to  be  tryed  according  to  the  laws 
5  thereof;    having  to  tliat  purpose  sent  you 

*  herewith  inclosed  some  Depositions  under  his 

*  own  hand,  and  the  authentic  copies  of  others, 

*  whereof  the  principals  we  cause  to  be  reserved 

*  here,  because  they  likewise  concern  other 

*  persons.    Our  pleasure  is,  that  having  given 

*  order  for  receivmg  and  committing  him  to  safe 
^  custody,  ^oa  cause  try  and  censure  him  ac- 

*  cording  to  our  said  laws,  before  what  judica* 

*  tuie  and  judges  you  shall  think  fit  and  com* 

*  peteot  for  that  purpose;  and  for  your  so  doing 
'  these  shall  be  sufficient  warrant.    Given  nt 

*  our  honour  of  Hampton-Court,  the  94tb  of 

*  September,  1631.' 

After  tins,  my  Lord  Advocate  produced  the 
List  of  Names,  or  Representation  written  and 
given  in  by  him  to  the  Lord-Treasurer  of  Eng- 
land, upon  the  16th  of  May  1631,  together  with 
theloid  Uchiltrie's  Dittny,  of  the  which  List  or 
Representation  and  Dittay  aforesaid,  the  tenor 
tbUoweth  : 

The  tenor  of  the  List. 
Representation  for  my  Lord-Treasurer. 
The  marquis  of  Hamilton  is  prime  agent. 
Plotters. 
The  earl  of  Melros. 
The  earl,  of  Roxburgh. 
The  earl  of  Bucdeugh. 

Adherents  to  Hamilton,  by  new  bbod  and 
affinity,  and  dcpendancc. 
The  earl  of  Kinghome. 
The  earl  of  Abcrcome. 
The  earl  of  Glencairne. 
The  viscount  Lauderdale* 
The  marquis  of  Huntley. 
Tha^rlofWigton. 


By  sear  Alliance  by  bis  two  Sisters. 
The  earl  of  EgUngton. 
The  visconnt  Drumlangrie. 
The  earl  of  Melros  liath  alliance  and  affiuity. 
The  earl  .of  Cassils  liis  son-io-Uw. 
The  lord  Carnegie  his  son-in-Uw. 

The  lord  Lyndesay  his  grandchild  by  hit 
daughter.  * 

The  lord  Boyd  his  grandchild  by  his  daughter. 

The  lord  Ogilvie  his  son-in-law. 

His  eldest  son  married  to  the  earl  of  Mnrr's 
daughter;  And  so  brother-in-law  to  the  lord 
Erskyne,  now  Keeper  of  his  majesty's  ivro 
principal  Castles  of  Striveling  and  Edinburgh ; 
and  so  commander  of  all  almost  of  his  majesty's 
Ordnance  in  Scotland. 

The  earl  of  Mclros's  son  ;  likewise  brother- 
in-law  to  the  earl-marshal,  and  to  the  earls  of 
Rothes  and  Kiogborne. 

The  earl  of  Melros's  second  son,  married  to 
the  lord  Wanchton's  daughter. 

The  earl  of  Melros  himself  brothor-in-law  to 
the  earl  of  Somerset,  and  to  the  lonl  Bal- 
merinoch. 

The  earl  of  Roxburgh. 

Brother-in-law  to  I  he  earl  of  Perth. 

Father- in -law  to  the  consttf  ble  of  Dundee. 

Father-in-law  to  the  lord  Pitcnirn. 

And  the  said  lord  Roiburgh  able  to  raise  of 
his  own  friends  and  followers  above  1,000  gn»- 
tlemen  in  two  days. 

The  ep.rl  of  Buccleugh. 

The  earl  of  Buccleuiih,  nephew  to  Roxburgh- 

The  eiurl  of  Buccleugh^  brother-in-law  to  th? 
lord  ErskjTie. 

The  lord  Hayes. 

The  earl  of  Win  ton. 

The  lord  Sempill. 

The  lord  Ross. 

A  pud  Edinburgh  vigcsimo  nono  Norembm 
1631.  In  presence  of  the  bishop  of  Dunblane, 
my  lord  or  Carnegie,  my  lord  'Justice  Clerk, 
and  Justice  Depute.  The  whilk  day  Jaioe^ 
lord  Uchiltrie  beii^g  present  before  the  lords 
examinators  al;ove-named ;  and  the  list  of 
Names  before  mentioned  being  shewed  uuto 
him,  and  he  required  to  declare  if  he  would 
recognize  and  acknowledge  il;e  same  to  be  hit 
own  hand-writing;  the  said  lord  Uchiluie,  after 
inspection  and  consideration  thereof,  declared 
that  List  of  Names  was  written  with  his  onft 
hand,  and  delivered  by  him  to  the  Lord-Trea- 
surer of  England  ;  $ic  Mubscribitur  J.  Uchiltrie, 
ad  B.  of  Dunblane,  Carnegie,  Geo.  Elpbinbtoa, 
A.  Colville. 

The  Tenor  of  the  lord  Ucliittrie's  Dittay  or  In- 
dictment, 
.  James  lord  Uchiltrie ;  Ye  are  indicted  and 
accused  forasmekill  as  by  divers  acts,  sutui« 
and  constitutions  of  parliament,  made  and  pub- 
lished  in  the  days  of  our  sovereiau  lonl's  most 
royal  progenitors,  specially  by  the  43d  act  ot 
the  2nd  parliament  of  James  1,  of  worthy  me- 
mory it  is  enacted,  btatute  and  ordained,  That 
all  leusing-makttrs  and  tellers  of  tbeni,  vvlu^ 
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XDay  engender  discord  betwixt  the  king  nnd  bis 
people,  wherever  they  may  be  gotteti,  shall  be 
challenged  by  them  thut  power  has,  and  tyne 
life  and  goods  lo  the  king.     And  likewise  by 
the  83d  act  of  the  sixth  parliuroem  of  kin^ 
James  ly  of  eternal  memory,  bearintc  touching 
the  article  of  Least ng-makers  to  the  king's  grace, 
of  his  barons,  great  men  and  lieges,   and  for 
punishment  to  be  put  to  lliem;  therefore  it  is 
thereby  declared,  that  the  king's  grace,  with 
adrice  of  bis  three  estates,  ratifies  and  approves 
the  acts  and  statutes  made  thereupon  of  before, 
and  ordains  the  same  to  be  put  to  due  execu- 
tion in  all  points;  whiiks  acts  of  parliament, 
in  the  «05th  act  of  the  14th  parliament  of  our 
sovereign  lord's  dearest  father  king  James  the 
6,  of  happy   and   never-dying   memory,  and 
with  advice  of  his  highness's  estates  in  that  par- 
liament ratified,  approven,  and  confirmed,  and 
ordained  to  be  put  in  execution  in  all  time 
thereafter  foUowing,  as  in  the  said  laws  and  acts 
ef  parliament,  at  length  is  contained.    Nol^ 
witiistanding  whereof,^  it  is  of  verity,  that  he 
the  said  James  lord   Uchiltrie,  having  in  the 
month  of  May,  the  year  of  God  1631,  last  past, 
heard  by  relation  of  Donald  lord   Rea,  that 
certain  speeches,   surmises  and   informations 
were  made  to  him  by  David  Ramsay,  with  the 
head  of  Mr.   Robert  Meldrum,  and  certain 
other  persons  beyond  sea,  in  Sweden,  Pumer- 
land  and  Holland  respectively;  and  by  the  said 
David  Ramsay  and  certain  other  persons  within 
the  kingdom  of  England,  anent  some  plot  and 
dangerous  purpose  intended  against  the  sacred 
person  of  our  gracious  lord  and  sovereign,  the 
kiog's  most   excellent    majesty,    his   gracious 
queen,  and  their  dearest  son  the  prince,  and 
against  the  land  by  surprizing  the  kind's  ma- 
je9(y*s  bouses  and  castles  of  Edinburgh,  Strive- 
linv,  and  Dunbarton,  and  for  seizing  of  the  town 
of  Jjeith.     Ye  not  being  content  tn  retain  your- 
self witliin  the  bounds  of  a  faithful  subject,  by 
revealing  of  that,  whereof  ye  had  received  in- 
fomiation   from  the  said  lord   Rea,  out  of  a 
malicious  policy  and  design,  tending  to  the 
sowing  of  discord  and  sedition  betwixt  his  ma- 
jesty and  his  nM»t  loyal  sobject«,  the  lord  mar- 
quis of  Hamilton,  the  earl  of  Haddington,  the 
earl  of  Roxburgh,  and  the  earl  of  Buccleugh ; 
did  at  yo»ir  first  meeting  with  his  majesty,  which 
was  upon  the  l7th  of  May  last  past,  signify  to 
his  highness  that  the  business  wns  a  Treason 
intended  ngainst  tis  majesty :  and  that  the  party 
was  the  marouis  of  Hamilton,  as  ye  was  in- 
formed.    And  to  the  effect  his  nuijesty  might 
be  put  in  better  assurance  of  the  truth' of  your 
said  speeches,  ye  npon  the  lOrh  of  May  pre- 
ceding, delivered,  to  the  lord- treasurer  of  Eng- 
land, a  List  of  Names,  to  represent  to  his  ma- 
jesty, the  strength  of  the  said  marquis  of  Hamil- 
ton's party  and  adherents  in  Scotland.    Whilk 
is  all  written  with  your  own  hand,  and  in  titled, 
**  Representation    for    my    Lord-Treasurer." 
Wherein  ye  name  the  marquis  of  Hamilton  to 
be  the  prime  agent,  and  names  the  earl  of 
Meiros,  now  earl  ni  Haddington,  the  earl  of 
Koxbttigb,  and  the  earl  ef  Buccleugh,  to  be 


plotters.     Likewise  upon  Sunday,  being  the 
S%d  of  May  last  past,  at  which  day  the  tnarquis 
uf  Hamilton  (having  come  poiit  from  Scotland 
in  three  days)  was  to  present  himself  to  his  ma^ 
jesty.     And  ye  thinking  that  ye  had  possessed 
his  majesty  sufficiently  with  your  malicious  Leas- 
ings  and  Calumnies  against  tlie  said  lord  mar- 
qui<i ;  and  'that  his  majesty  being  so  instigate 
and   irritate  against  faim,  would   follow  your 
cruel  and  malicious  counsel ;  ye  came  to  hit 
majesty  about  the  end  Qf  his  dinner,  and  most 
boldly  and  male-pertly  spake  to  his  majesty 
thede  words,  <  Sir,  now  ye  know  the  business^ 
*  but  knows  not  the  time,  and  therefore,  Sir, 
'  either  do  or  die.'    By  the  whilk  mnliciout 
counsel  (if  God  by  his  grace  had  not  ruled  and 
directed  the  heart  of  our  gracious  sovereign  to 
proceed  in  the  business  with  greater  wisdom, 
calmness  and  moderation,)  ye  by  your  former 
wicked  counsel  intended  ye  thereby  did  what 
in  you  lay,  to  move  and  cause  his  majesty,  to 
put  in  practice  some  sudden  and  violent  course, 
for  subversion  of  the  life  and  honour  of  the  said 
lord  marouis,  his  majesty's  most  loyal  subject. 
Like  as  all  the  present  articles  and  passages  in 
your  proceedings,  in  the  preniises,  were  malici- 
ously forgefl,  invented  and  practised  by  your- 
self; without  any  warrant  arising  to  yon  from 
the  Relation  of  the  said  lord  Rea's ;  whilk  is 
manifest  by  your  own  Deposition,  xnade  in  the 
presence  of  a  number  of  the  council  of  England, 
deputed  by  his  majesty  for  your  examination, 
upon  the  20th  and  24ih  of  June  last  past.     By 
tlie  which  ye  have  granted  and  confessed  the 
premises  laid  to  your  charge  to  be  of  verity; 
and  also  does  grant  that  the  paper  of  Names 
which  ye  did  deliver  to  my  Lord-Treasurer, 
as  said  is,  was  made  by  yourself.     Aud  timt 
the  lord  Rea  was  not  pi  ivy  to  the  makins  there- 
of, nor  to  the  delivery  of  the  same,  to  trie  said 
Lord-Tretisurer.    And  sic-like  in  your  examiii* 
ation,  ye  being  inquired  for  what  cause,  ye 
did  name  the  said  lord  marquis  to  be  prime 
agent,  ve  could  assign  no  true   reason,  nor 
cause,  by  any  warrant  of  the  lord  Rea  against 
the  marquis.     But  by  the  contrary  the  said  lord 
Ilea  being  examined  upon  the  21st  of  June^ 
in  presence  uf  his  majesty's  council,  declared 
that  he  knew  nothing  aganist  the  ut-rson  of  the 
lord  marquis ;    hut  that  the  said  lord  marquis 
was  as  good  a  subject  as  any  the  king's  majesty 
had.      And  likewise  ye  being  a^ked  by  what 
warrant  ye  did  call  the  earls  of  Meiros,  Rox- 
burgh, and  Buccleugh  to  be  Plotters ;    ye  an- 
swered thereto,  that  the  lord  Rea  had  told  you, 
that  the  lord  Seaforth  had  affirmed  to  him, 'that 
the  earls  of  Meiros  and  Roxburgh  were  ac- 
quainted with  the  particulars  and  secrets  of  that 
business,  declaring  thereby  that  the  lord  Rea 
had  affirmed  that  to  you,  before  you  gave  in, 
and  delivered  your  paper  of  representation  to 
the  lord  treasurer.     And  further,  ye  declared, 
that  the  lord  Rea  had  told  you,  that  he  couM 
not  guess  who  eUe  fthonid  have  been  upon  the 
plot,  unless  it  were  the  lord  Buccleugh.    Albeit 
the  lord  Rea  being  examined  in  presence  of  hie 
majesty's  €ouacJl  uf  on  the  S4th  of  June  last 
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put,  dQclar«d,  Ihat  the  first  time  the  lord  Sea- 
forth  had  nay  speech  wiih  him^  anent  the  earls 
of  Melros  aud  Itoxbui^^b,  and  their  being  privy 
to  the  marquis  o(  Hainiltoa's  business,  was  upon 
the  Monday  after  the  marquis  of  liamiUon's 
coming  out  of  Scotland,  and  not  before  :  and 
the  marquis  having  come  to  court  from  Scotland 
upon  Saturday  the  Slst  of  May,  and  the  repre- 
sentation given  by  you  to  the  Lord  Treasurer, 
containing  the  list  of  the  Plotters  and  Actors, 
being  given  iu  by  you  to  the  said  Lord  Treasu- 
rer, upon  the  16th  of  May  bef  tre ;  ye  could 
never  truly  affirm,  that  ye  had  nauied  tiie  said 
earls  to  be  plotters,  upon  pretence  of  any  in- 
formation received  from  my  lord  Rea,  who  did 
not  speak  to  you  anent  them,  at  the  time  of  the 
giving  of  the  said  Representation ;  but  ei^ht 
days  thereafter,  and  such  like.  The  said  lord 
Rea  deponed  upon  the  said  *2Uh  of  June,  that 
ye,  and  not  he,  did  name  the  earl  of  Buccleugh, 
as  one  who  would  take  arms  in  Scotland  to  as- 
sist the  marquis ;  by  the  wliilk  Leasings,  Ca- 
lumnies, said  slanderous  Speeches,  untruly 
alotted,  devised  and  vented  by  you,  ai^ainst  the 
said  marquis  of  Uamilton,  the  earls  of  Hadding- 
ton, Roxburgh,  and  Buccleuj^h,in  manner  fore- 
said ;  all  of  them  being  his  majesty's  faithful 
councillors  and  loyal  subjects ;  ye  have  maoi- 
febtly  controverted  the  tenor  of  the  said  laws, 
and  acts  of  parliament,  and  incurred  the  pains 
and  punishment  mentioned  therein,  viz.  the 
deserved  punishment  of  death,  which  ought 
and  should  be  execute  upon  you  with  all  rigour, 
to  the  terror  and  example  of  others. 

The  Justice  at  command  of  a  warrant  and 
direction  of  the  lords  of  the  secret  council, 
whereof  the  tenor  follows:  '  Apnd  Halyrud- 
^  house,  vicesimo  quinto  die  mensis  Nov.  1631. 
'  The  Lords  of  the  secret  council,  for  some  spe- 
^  cial  cause,  and  considerations  moving  them, 

*  ordains  and  commands  his  majesty's  justice, 
'justice-clerk  and  their  deputes,  to  prorngHt 
^  and  continue  the  Dyet  appointed  for  the  Trial 

*  of  James  lord  Uchiltrie,  until  Thursday  next, 

*  the  1st  of  Dec.  next  to  come  :    whereanent 

*  tliis  extract  of  the  act  shall,  be  unto  the  said 

*  justice,  justice-clerk  and  their  deputes,  *  a  War- 

*  *  rant  extract  urn  de  libris  actorum  secreti  c^^n- 
'  *  cilii  8.  D.  N.  rea^is,  per  me  Jacobum  Prym- 

*  *  rose,  .clericum  ejusdem,  sub  meis  signo  et 
'  '  subscriptione  manuaiibus,  sic  subscribitur 
* '  Jacobus  Prymrose ;'  *  Prorogates  and  conti- 
nues the  Trial  of  James  lord  Uchiltrie,  now 
impanntdled,  to  the  morn  the  1st  of  Decem- 
ber next  to  come,  and  ordained  him  to  be  re- 
turned back  to  ward,  to  be  kept  in  sure  firm- 
ance,  in  the  mean  time :  the  jury  or  persons  of 
assize  summoned  to  this  day,  are  warn<>d,  apud 
acta  to  compear  the  said  1st  day  of  December 
fiexl  to  come :  ilk  person  under  the  pnin  of  six 
marks. — Whereupon  the  Advocate  asked  In- 
struments. 

Coria  Justiciaria  S.  D.  N.  Rejris  teni'  in  pre- 
torio  burgi  de  Ediuburj^h,  primo  die  n^ensis 
Decembfift,  anno  Dom.  millesimo.  sexcen- 
lesimu,  txlcesimo  prjmo,  per  boaorabiles  e( 


dlscretos  viroiy  magistfos,  Alexander  CoU 
vilie  de  Blair,  et  Jacobum  Robertoon,  ad- 
vocatum,  justiciarios  deputatos  aobilis  et 
pot  en  lis  coroitis  WilUcUni  comitis  de  Str»- 
therne  et  Monteith,  dom.  Qrabame,  Kill- 
bryde,  et  K;ppont,  praesidis  secreti  concilii 
et  Ju!>ticiarii  geaeralis  diet.  S,  D.  N.  lUgis 
totius  sui  regni  Scotise,  ubilibet  constitut. 
sectis  vocatis  et  curia  legitime  affirmata. 

intran' 
James  lord  Uchiltrie,  delated  of  the  crimes 
foresaids,  contained  in  his  Indictment  preceding. 

Pursuer.— Sic  Thomas  Hope  of  Craigkall, 
knight  and  baronet ;  his  majesty's  advocate  for 
his  highness's  entries. 

Prolocutors  in  defence.— Mr.  Robert  Naime, 
Mr.  Alexander  Pierson,  Gilbert  Neilson,  Ad- 
vocates. 

The  Prolocutors  for  the  impanpelled,  pro* 
duced  an  Act  of  the  Lords  of  secret  coaocil ; 
ordaining  and  commanding  them  to  compear 
and  assist  him,  by  proponing  of  all  lawful  de- 
fence, competent  to  him  on  his  Trial,  and  de* 
sired  the  same  might  be  insert  and  remsin  os 
process,  whereof  the  tenor  follows :  *  Apud  H»- 
'  lyrudhouse  vigesimo  quinto  die  mensis  Novem- 

*  bris,  1631.     Whereas  James  lord  Uchiltrie 

<  has  made  choice  of  Mr.  Robert  Nairne,  Mr. 
'  Alexander  Pierson,  and  Gilbert  Neilson,  ad« 
'  vocates,  to  concur  aud  join  with  him,  for  pro- 
'  poning  of  his  lawful  defences,  competent  to 
'him  against  the  Dittay,  whereupon  he  is  to  be 
'  accus^  before  his  majesty's  justice,  upon  ibe 
'  1st  of  December  next :  therefore  the  Lords  of 

*  secret  council  ordains  and  commands  the  said 

<  three  advocates  to  confer  and  meet  with  the 
'  said  lord  Uchiltrie,  to  receive  bis  informations; 
'  to  accompany  and  assist  liim  at  the  bar ;  and 

*  to  do  their  duty  and  oftice  in  all  and  erer; 
'  thing  lying  to  their  charge,  concerning  the 

<  proponing  of  all  lawful  defences,  competent  to 
'  the  said  lord  in  his  trial.     Whereapent  tbe 

<  extract  of  this  act  shall  be  to  them  a  warraot 
'  *  extractum  de  libris  actorum  secreti  concilii 

*  *  S.  D.  N.  regis  per  me,  magistrum  Gilbeitoni 
' '  Primrose,  dencum  ejusdem,  sub  meis  signo 
' '  ec  subscriptione  manuaiibus,  sic  suUcribitor 

*  '  M.  Prymrose."  After  reading  of  the  whilk 
Act  of  Council,  the  said  Prolocutors  protested, 
because  the  present  matter  of  disputation  ist 
res  ardua,  anent  Treason  and  Relations  tbereofi 
from  party  to  party ;  that  whatever  tbe  ein 
gence  of  the  cause  requires  from  tbem,a5  pn>o» 
to  speak  herein,  for  clearing  of  the  nobkraas 
impanneiled,  his  iimocence,  and  of  the  <l^a^ 
rants  of  his  information;  that  it  is  not  with  any 
thought  of  wronging,  or  tasking  of  any  parties 
noblemen  or  others ;  but  to  do  that  whilk  their 
duty  as  Prolocutors  craves  of  them  to  be  dooe, 
being  c<mimanded  hereto  by  the  Ix)rds  of  btf 
majesty's  sjfret  Council :  and  that  the  puipoK 
and  spee(;;ftes  that  shall  by  God's  assisuoce  be 
uttercdf^and  delivered  by  ibero  in  this  matter, 
may  b^  so  accepted  of  my  Lord  Justice. 

thereafter  the  Indictment  of  tbe  kwd  UcW- 
^e;'being  read  judiciaHy^  and  ho  accqted  of  w 
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crinifs  therein  oootained ;  my  Lord  Adf ocate 
asked  iMCrnmeDts  of  thr  reading  thereof,  and 
of  die  acta  of  parliiuneiit  9et  down  in  the  pro- 
po&iuoo  of  the  said  lodictment.  And  because 
tiie  subsumptioD  of  the  said  Indictment  is 
founded  upon  certain  Depositions  made  in 
England,  in  presence  of  five  of  his  majesty's 
couocillorty  depoied  by  his  maiesty  to  that  ef- 
fect: he  thererore  repeats  the  Examinations  of 
the  lord  Uchiltrie  produced  yesterday  in  pro- 
cess, dated  the  20th  and  24th  of  June  last ;  with 
the  three  Examinations  of  my  lord  Rea's, 
whereof  two  are  dated  the  Slat  of  June,  and 
the  third  upon  the  d4th  of  June:  and  declared, 
that  he  used  these  Depoaitions  under  the  hands 
and  subscriptionaof  the  five  councillors  of  Eng- 
land, as  authentic  copies,  whiUc  should  make  as 
good  faith,  m5  if  the  ortncioal  were  produced 

It  is  alleged  by  Mr.  AUjwukr  Fienon,  as 
Prolocutor  for  the  pannel,  that  it  cannot,  nor 
should  not  be  proceeded  against  the  impanael- 
led  bere  in  .Scotland,  but  conform  to  ttie  laws 
aod  statutes  of  England ;  the  place  of  the  pan- 
nel  his  offence,  (if  any  be)  and  not  conform  to 
the  monicipal  laws  of  Scotland.  *  Quia  de  jure 
'judex  origiois  vei  domicilii  non  potest  punire 

*  sobditom  delinqueotem  extra  terrilorium,  nisi 
<  secundum  pcenam  impositam  a  jure  oommuni, 

*  vel  secundam  statuta  loci  in  c|uo  deliquit non; 
'  aatem  aecundum  statuta  ipsius  loci  originis, 

*  vd  domicilii/  Julius  Clarus,  quest.  85,  numb, 
quarto. 

his  answered  by  my  Lord  Advocate,  that 
the  alledgeote  is  no  ways  relettnt,  except  the 
paonel  will  condescend  to  the  relerance  of  the 
Dituv ;  and  of  bis  own  consent  be  content, 
that  the  same  pass  to  the  knowledge  of  an  a»- 
iiie.  Next,  it  is  answered  by  bis  m^est/s  ad- 
vocates that  be  oppones  his  majesty's  'Letter 
direct  to  the  conned,  bearing,  that  the  impan- 
oelled  shall  be  tried  according  to  the  laws  of 
tbii  kingdom.  And  in  the  one  place  it  shall  be 
justi/ied,  that  his  majesty's  letter  shall  he 
pounded  upon  the  civil  and  common  law. 

It  is  answered  thereto  by  the  lord  UchUtrU 
sod  his  Prolocutors ;  that  the  king's  majesty's 
letter  is,  and  must  be  understood,  without  pre- 
judice, of  the  pannePs  lawful  defences. 

Item^  'that  the  alledged  crimes  contained  in 
the  Dituy  are,  or  perchance  may  be,  lawful  in 
Kogland,  and  yet  criminal  in  Scotland  ;  and  it 
carries  no  reason  that  the  pannel  should  he 
peaisbed  here  in  Scotland,  for  any  fact  com- 
ffliited  in  England,  not  punishable  by  the  laws 
of  England,  where  the  pannel  is  tutui  ratime 

Suutido,  It  is  alledged  by  the  Pannel,  that 
the.sobsumplion  of  the  indictment  has  no  de- 
pendance  upon  the  proposition  thereof;  be- 
eune  the  partknlars  contained  in  the  subsomp- 
tion  are  no  ways  the  leasing!  roemioned  in  the 
i«id  acts  of  parfiaracnt,  whemupon  the  propoii- 
tion  is  founded,  especially  seeing  the  leasings 
nemioQcd  in  the  said  acts,  ape  leasinn  tend- 
ing to  diseovd  betwixt  the  king  and  his  peo- 
ple: and  ihe  teUiag  whereof  is  unlawful  and 
prohibit.    BfH  Ae  partkuUra  of  tht  Dittay  or 


Indictment  are  no  ways  such.  But  by  the  i 
trary,  the  matter  thereof  being  an  heinous  trea* 
wa^  against  the  king's  majesty  and  esute ;  in 
favour  of  l}oth,  '  propter  pubhcam  utilitatem,' 
it  is  incumbent  to  every  subject  tliat  shall  hear 
speeches  of  such  matter,  though  the  matter  it* 
self  be  a  lie  and  untruth,  whilk  is  alike  to  the 
hearer,  neither  does  it  belong  to  him,  to  judge 
or  discern  therein ;  it  is  incumbent.  I  say,  to 
every  subject  incontinently  to  tell  the  same  ; 
the  telling  whereof  tends  not  to  discord  be* 
tweeo  the  king  and  his  people ;  but  to  sup- 
press and  prevent  the  same,  and  the  chief 
cause  thereof,  which  is  Treason;  and  the  not 
telling  and  revealing  whereof  is  punishable  by 
the  law  of  all  nations,  b]r  our  municipal  laws 
and  acts  of  parliament;  yea,  by  the  same  acts^ 
whereupon  the  Dittay  is  founded,  vis.  James  6^ 
parliament  14,  cap.  S05.  And  therefore  the 
telling  thereof  is  no  ways  prohibited  and  pu* 
nishable  by  the  said  acts,  neither  are  these  par- 
ticulars in  the  Indictment  the  leasing  men- 
tioned in  the  said  acts,  whilk  is  medium  can^ 
cludendi  in  the  Dittay.  And  whilk  last  act  be- 
ing the  last  in  time,  as  it  ratifies,  so  it  explains 
the  true  sense  of  the  former. 

And  further,  it  is  alledged  by  GUkert  Neil* 
mm,  prolocutor  for  the  Pannel,  that  not  onlv  by 
the  foresaid  act,  of  the  14th  parliament  of  kiiig 
James  6,  whereupon  the  Dittay  is  founded,  is 
there  a  necessity  laid  upon  the  impanndled^  and 
all  his  majesty's  lie^,  to  reveal  what  they  hear, 
concerning  his  majesty's  prejudice ;  but  lik^ 
wise  by  the  134th  act  of  James  6*s  8th  parlia- 
ment. It  '»  specially  statute.  That  whosoever 
hears  any  speeches  to  the  harm  or  prejudice  of 
the  kin^s  majesty's  estate,  shaU  with  all  dili- 
gence reveal  the  same  to  his  majesty,  or  to 
tome  other,  the  king's  majesty's  officers,  that 
may  make  the  same  manifest  to  his  majesty, 
with  this  special  addition,  that  in  esse  the  same 
be  not  done,  the  person  concealer,  and  not 
teller  or  revealer,  shall  incur  the  like  punish* 
ment,  contained  in  the  said  acts,  set  down 
against  the  principal  leasing-makers.  And  so 
the  impannelled  was  necessitate,  upon  no  less 
pain  than  his  life  and  estate,  to  reveal  the  same. 

It  is  answered  by  his  majesty's  Advocate,  Tha^ 
this  preceding  defence  can  dude  uo  part  of  the 
Dittay ;  because  the  first  part  thereof  anent 
the  lawfulness  or  necessit}rof  revealing  of  trea^ 
son  is  granted  in  the  Dittay  or  Indictment. 
And  if  the  pannel  had  contained  himself  within  . 
the  doty  ofrevealing,  albeit  the  Pk>t  and  Trea- 
son revealed  had  been  false,  yet  be  would  have 
deserved  commendation  and  reward  from  his 
master.  But  the  Indictment  is  founded  npoq 
three  particulars,  to  tlie  whilk  no  answer  is 
made ;  and  wbilks  three  particulars  agrees  and 
quadrates  with  the  natural  quality  of  the  Icaa- 
ings,  contained  in  the  act  of  parhameot,  where* 
upon  the  Dittay  b  founded.  Because  tb^  are 
such,  as  might  have  engendered  discord  be* 
twixt  his  majesty  and  his  loyal  sabjects;  in  so 
fitf  as  it  is  qualified  in  the  Dittay,  that  the  in»- 
panvelled  having  only  had  his  relatbns  from  the 
MB«%  Mid  .whilk  nMions  had  no  warrant 
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•gainst  the  marquif  of  Hamilton's  person,  as 
author  or  actor  of  thaTreasonr,  nor  against  the 
three  noblemen  as  Plotters,  but  depended  *  ex 

*  audicusy  vel  relatione  relati  ab  altero  ;'  that 
is,  from  David  Ramsay,  and  Mr.  Robert  Mel- 
drum,  of  whom  neither  of  them  did  relate  any 
thing  that  could  prove  against  the  marquis; 
but  simply  upon  the  speeches  and  report  of 
some;  whom  they  call  his  followers,  or  upon 
their  imagination,  or  possibly  foolish  and  per* 
verse  wishes,  that  the  nobleman  who  was  iin- 
ployed  for  the  levying  of  an  army  for  aiding 
the  king  of  Sweden,  should  employ  his  forces 
to  the  destruction  of  the  king,  his  queen,  the 
prince  their  dearest  son,  and  kingdom.  Yet 
the  irapannelled,  when  as  he  might  have  sufii* 
ciently  exprest  his  Joyal  duty  to  his  master,  bv 
bringing  the  lord  Rea  to  his  majesty,  to  make  his 
own  relation,  did  at  the  first  appearance  before 
his  majesty  turn  the  uncertain  report  and  rela- 
tion to  a  positive  speech :  shewing  that  the  bu- 
siness was  a  treason ;  and  the  party  the  mar- 
quis of  Hamilton.  Next,  the  Pannel,  by  his 
Representation  all  written  with  his  own  hand, 
and  delivered  to  my  Lord-Treasurer  of  England, 
to  be  shewn  to  his  majesty,  he  has  expressed 
the  lord  marquis  to  be  prime  agent ;  and  the 
earls  of  Haddmgton,  Rox  Durgh,  and  Buccleugb 
to  be  plotters;  and  hath  added  to  the  number 
of  30  or  30  noblemen,  as  adherents  to  them. 
And  last,  when  his  majesty  had  received  this 
positive  information,  and  was  possessed  with 
appearance  of  the  truth  thereof;  to  add  a 
spark  to  the  fuel,  the  Motto  was  given,  '  Sir, 

*  now  either  do  ,or  die ;'  whilk  words  could 
not  contain  any  other  intention  or  event  (if 
his  majesty  had  not  been  graciously  and  wisely 
disposed),  but  eithef  to  have  used  some  vio> 
lent  course  against  the  marquis's  person  and 
life,  or  to  commit  him  to  prison,  -and  to 
cause  him  to  make  answer  as  to  Treason,  ex 
ifinculit :  whilk  is  the  condition  of  traytors, 
both  by  the  common  law  and  by  the  act  of 
parliament,  made  by  kinj^  James  9,  parliament 
12,  cap.  49,  whereby  it  is  ordained,  That  per- 
sons slandered  of  Treason,  shall  be  taken  and 
remain  in  firmance,  while  they  thole  an  assize. 
And  all  their  proceedings  are  directly  con- 
trary to  the  act  of  parliament,  whereupon  the 
Dittay  is  founded,  especially  seeing  the  Pannel, 
by  his  Deposition  made  the  90th  of  June,  Ar- 
ticnlo  primo,  in  relating  the  lord  Rea's  first 
speeches  declared  that  the  lord  Rea  granted 
that  he  had  no  certain  ground  for  the  Treason 
alledged  by  him;  and  it  is  an  heinous  and 
odious  fact,  punishable  by  all  laws,  to  turn  rela^ 
tion  into  delation,  and  to  be  an  author  or  ad- 
viser to  a  sovereign  prince,  to  begin  at  execu- 
tion before  trial.  And  all  the  particular  points 
of  the  Dittay  are  dear,  and  evident  by  the  De- 
position of  the  impannelled,  made  upon  the 
S0thandy24thda]^  of  June;  whilk  are  the  true 
copies  of  the  original  and  authentic  Deposi- 
tions, made  in  the  presence  of  five*  of  his  ma- 
jetty's  council  in  England  ;  like  as  the  copies 
produced  and  read  in  the  presence  of  the  Pan- 
nel, and  bis  prolocators^  arc  tubiGribcd  by  the 


said  five  councillors ;  and  also  are  declared  hy 
his  majesty's  letter,  directed  to  his  council  the 
94th  of  September,  to  be  true  copies  of  the  said 
Depositions :  whereof  the  principals  are  retain- 
ed oy  his  majesty,  for  the  causes  mentioned  io 
the  said  Letter.  And  therefore  ought  to  have 
full  faith,  as  if  the  principals  were  produced ; 
like  as  the  Pannel  by  his  acts  de  atiumnia  will 
not  refuse,  but  that  the  Representation  contain- 
ing the  list  of  the  names  was  given  in  by  him, 
without  the  privity  of  the  lord  Rea,  and  alu)  that 
he  spake  these  words  to  his  mt^esty  upon  the 
Sunday  after  dinner,  being  the  99d  of  Mif ; 
which  was  the  self  same  day  that  the  marquis 
came  from  Scotland  to  England,  and  was  to 
present  himself  to  bis  majesty,  viz.  *  The  purpose 
J  is  known,  the  time  not  known;  Sir,  either 
'  do  or  die ;'  in  respect  whereof  the  ailed- 
gente  ought  to  be  repelled. 

It  is  dnplyed  for  the  Pannel  b^  bis  Prokh 
cutors,  as  to  the  particulars  contamed  in  m; 
Lord  Advocate's  Ans^ver,  they  cease  to  answer 
him  now  in  the  general,  seeing  ihey  are  upon 
the  relevancy  of  the  Dittay  and  Indictment, 
and  shall  answer  every  one,  nngulaiim  as  the; 
lie  in  the  Indictment,  svo  loco, 

Tertio,  It  is  alledged  for  the  Pannel,  that  the 
particulars  conuined  in  the  Indictment  are  not 
Leasings,  *  quoad  referentem  neque  id  genus 

*  referens  mentitor,  ouoniam  quantum  in  ipso 

*  est  non  fallit,  sed  follitur,  et  quicquid  falsiuitis 
'  vel  raendacii  in  relatis  inest,  id  ad  sons  to- 

*  thores  referendum,  cap.    Is  autem  99  qae$t. 

*  9.  et  cap.  55.  Beatus  Paul  us  ibidem,  ubi  Hi- 

*  citur,  non  mentiri  eum  qui  animum  fidiendi 
'  non  babet  quod  est  essentiale  et  formale  men- 

*  dacii,  impostura  scilicet  et  intentio  fallendi.' 
And  the  telling  and  revealing  of  the  wbilks 
matters  aforesaid,  '  nullum  habet  in  se  delic- 

*  tum,  sed   est  de  natura  boni ;'   being  con*  | 
manded,  and  therefore  in  the  hearer  and  relater, 

*  presomitur  omnis  dolus  abesse,  quia  parere 
'  necesse  habet.'  And  specially  in  such  a  bo- 
siness  as  this,  whilk  so  highly  concerns  the  kind's 
majesty  and  estate.  Whereof  there  was  so 
great  appearance,  by  the  relation  made  by  tl** 
lord  Rea,  whilk  the  paimel  craves  may  be  read 
to  the  judge. 

It  is  answered  by  my  Lord  AdwcatCy  ibstif 
/the  defence  means  of'^the  Treason  related  bj 
the  lord  Rea,  the  pannel  cannot  be  quarrelled 
for  it,  nor  for  telling  thereof,  albeit  it  were  t 
lye.  But  the  Leasings  and  Calumnies  nasamcd 
upon  in  the  Dittay,  arises  upon  the  contra- 
diction, betwixt  that  which  was  related  by  the 
lord  Rea,  and  that  whilk  was  spoken  tnd 
affirmed  positive  to  his  majes^.  .And  where 
it  is  alledged,  that  *  mendacmm  est  semper  com 
^animo  fallendi,' that  is,  <  in  discrepantia  inter 
'  intellectom  et  vocem  ejusdem  pertonc ; 
where  he  thinks  one  thing,  and  speaks  anotber, 
whilk  is  not  our  case.    But  '  mendacium  »ei 

*  falsitas,'  whereupon  we  dispute,  is  the  da- 
crepance  and  tiie  contrariety  betwixt  the  re« 
lation  made  bv  the  iord  Rea,  and  that  %»hich 
is  related  by  the  pannel:  wherein  the  pnon^l 
was  obliged,  as  a  faithful  subject,  to  makes 
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It  is  declared  by  tbe  lord  Ucliiltrie  himseir, 
now  apon  Pannel,  that  the  Depositions  whilk 
be  made  in  £nglandy  and  subscribed  with  his 
hand,  are  true  in  themselves,  as  he  there  de- 
poned, according  to  the  relations  and  grounds 
of  Information,  which  he  received  from  the 
lord  Hea,  The  reconciliations  which  are  in* 
grossed  in  the  several  Depositions,  being  al- 
lowed and  admitted  for  reconcilii^  of  any  ap- 
parent contrariety,  without  prejudice  of  what 
explanation  of  the  same  depositions  he  may 
justly  make  further;  he  declares,  that  tbe 
alledged  copies  of  the  Fanners  own  depositions, 
under  the  hand  of  the  five  councillors,  so  fiir  as 
bis  memory  can  serve  him,  are  not  difibrent  in 
the  substance  of  them,  from  tbe  original.  But 
that  there  is  no  more  in  his  depositions,  nor 
that  whilk  tlie  subscribed  copies  contain,  that 
he  cannot  say.  And  this  bis  lordship  does  ac- 
cording to  his  memory,  and  in  reverence  of  hr» 
miyest^'s  letter,  and  noblemen's  hands  thereat. 

My  Lord  Advocate  takes  instruments  of  the 
impannelled's  declaration  in  that  part,  whereby 
be  grants  that  the  copies  of  his  deposition* 
made  by  him,  under  the  hand  of  the  five  coun* 
cillors,  is  not  different  in  substance,  according 
to  the  Pannel*s  memory. 

Thereafter,  my  lord  Uchiltrie  and  his  Prolo- 
cutors craved  that  tbe  lord  Kea's  Relation 
made  upon  the  18th  of  May,  whilk  under  the 
hand  of  the  five  councillors,  might  be  read  to 
him,  because  he  minds  to  found  exceptions 
thereupon. — To  tbe  whilk,  it  is  answered  by 
his  majesty's  Advocate,  that  he  caunut  be  com- 
pelled to  produce  the  said  Relation,  in  respect 
no  part  of  the  qualification  of  the  Dittay  is 
founded  thereupon.  And  yet  according  to  his 
former  answer,  says,  if  the  Manuel  will  acknow* 
led{!e  the  same,  as  it  is  under  the  hands  of  the* 
five  councillors,  to  make  as  great  faith  as  the 
principal,  he  is  content,  that  tbe  said  Relation 
be  read ;  of  the  whilk  Relation  the  tenor  fiil- 
lows. 

Tbe  true  Relation  of  such  passages,  as  I  Do- 
nald Lord  Rea  have  heard  or  learned^ 
which  may  concern  my  most  dread  sove- 
reign, or  his  estate,  beyond  seas  and  else- 
where, as  I  will  be  ready  to  take  my  oatb 
upon,  and  seal  with  my  blood  against  all 
opponents.  Written  this  18th  of  May, 
1631. 

Iirtbe  month  of  April,  1630,  or  thereby,  at 
my  coming  from  Stockholm,  I  found  col.  Alex. 
Hamilton,  brother  to  the  earl  of  Haddington, 
sir  James  Hamilton,  son  to  the  said  ear),'  sir 
James  Hamilton  of  Reidhall,  nephew  to  the 
said  earl,  and  one  Hamilton  the  lord  of  ■  ; 
who  were  all  otVicers  under  the  king  of  Sweden 
then.  But  before  my  coming  there,  they  had 
all  cashiered  themselves,  not  having  served  on» 
year. 

At  this  time  tbe  laird  of  Bensho,  Lyndesay, 
my  lieut.  colonel,  being  bed-fellow  and  comrade 
to  sir  James  Hamilton  son  to  tbe  earl  of 
Haddington,  keeping  a  chamber  in  Jamas. 
Mackleaoc*s  a  Scotsman's  houM  iu  StQckbodft, 


kimple  or  true  relation,  *  sine  paraphrasi,  vd 

*  periphraai,  sine  interpretatione,  vet  circumlo- 

*  cutione,  et   ut  iu  Apographa  vel  exempjari 

*  committitur  falaitas,  si  tran^criptio  differt  ab 
'  exemplari,  ita  committitur  fiilsitas  ubi  relatio 

*  positive  refertur;'  whilk  is  the  leasings,  where* 
upon  the  Dittay  subsumes.  And  where  it  is 
desired  that  the  lord  Rea's  relation  may  be 
pro<luced  nod  read  to  tlie  Judge,  if  it  be  meant 
of  that  relation  whilk  is  subscribed  by  tbe  five 
councillors  of  England  ;  and  if  tbe  pannel  will 
acknowledge  it,  to  make  faith  as  tbe  principal, 
together  with  the  remanent  depositions  of  the 
panoel,  and  the  lord  Rea,  whilk  are  all  sub- 
scribed by  the  said  five  councillors,  anci  already 
produced  and  read  to  the  judge ;  the  pannel 
shall  receive  satisfaction  of  his  desires,  other- 
ways  not. 

It  is  duplyed  for  tbe  Pannel,  that  tbe  fore- 
said ailedgeance  is  to  answer  that  part  of  the 
Dittay,  bearing  the  heads  thereof  to  be  forged 
and  vented  by  the  pannel. 

Quorto,  it  is  alledged  by  the  Pannel,  that  as 
to  the  sobsomption  of  the  Dittay,  bearing,  that 
all  the  articles  and  passages  of  proceeding 
therein  mentioned,  were  maliciously  invented 
and  practised  by  the  pannel,  whilk  is  qualifyed 
by  the  PanneVs  own  Deposition  and  alledged 
Confessiaii  ai^inst  himself,  and  by  the  Pannel's 
Deposition  freeing  the  I^rd  Rea,  and  the  lord 
lUa's  Deposition  freeing  himself  thereof;  the 
qualiGcatiou  iiiforces  not  the  pannel  in  the 
particulars  to  be  a  leasins-maker,  and  to  have 
Ibrged  lyes. — First,  For  the  PanneFs  own  De- 
position, it  inforces  the  just  contrary,  to  wit, 
Uiat  the  lord  Rea  wa!i  the  Pannel's  informer  in 
all.  As  for  the  lord  Rea's  Deposition  against 
ilie  pannel,  proported  in  tbe  Dittay ;  that  in- 
forces not  foiging  of  lyes  against  the  pannel, 
neither  can  the  lord  Rea's  deposition  have  any 
force  against  him;  first,  because  the  lord  Rea 
is  party,  and  tiie  pannel  is  a  witness  against 
hini  for  tbe  king,  and  whose  deposition  cannot 
be  respected  a|ainsl  the  testimony,  made 
against  himself,  for  tlie  king's  mnjesiy  :  and  in 
eu'cct  is  but  a  denial,  whilk  can  neither  liberate 
hiiu«e)f,  iior  weaken  the  pannel's  deposition. 
'  Et  omnibus  in  re  propria  dicendi  testimonii 

*  facultatcm  jura  submoverunt,  lege  10.  Cod. 
^  de  testibus.'  liem,  The  lord  Rea's  deposition 
nuuic  by  bim,  nut  being  sworn,  aAd  so  is  null 
of  the  law;  *  Quia  testis  injuratus  examinatus 

*  non  probat  nee  fidem  faciat,  lege  juris-ju- 
^  randi ;'  nona  Cod.  de  lestibus  et  lege  testium 
iviii.  Cod.  eodem. 

Item,  The  lord  Rea's  Deposition  not  made 
in  the  presence  of  the  pannel,  and  so  '  non 
'  valeat  authentica,  se<l  etsi,'  Cod.  de  testibus. 
Item,  Although  the  lord  Rea  were  not  party, 
be  is  but  *  testis  sinuulariset  nihil  probat.'  Itnny 
The  lord  Rea's  Depositions  produced  connot 
be  respected,  because  they  are  not  the  principal 
subscribed  by  my  lord  Rea,  but  relations,  and 
doubtless  from  the  council.    *  Et  in  criminali- 

*  bus  aliorum  judicum  relationibus  credere  non 

*  oportet,'  Lege  singul.  xiv.  Cod.  de  nccusa- 
tionibua  et  inscriptionibus. 
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He  tokl  me^  that  the  marquis  hsd  fent  him  with 
a  challenge  to  the  I'rcasurer,  aad  that  Popery 
aod  ArniinianisiD  had  ever  come  the  most  part 
from  the  Bishops ;  and  th^t  there  was  nothing 
looked  for  but  desolation  and  change  of  religion, 
and  that  the  poor  sod  the  king  was  b)ind«l  to 
his  ruin  ;  ana  that  he  had  been  plain  with  the 
king,  till  he  did  giie  him  no  ear;  therefore  he 
said,  he  had  retried  himself  from  thence,  sioce 
no  honest  man  could  live  there,  and  withmanv 
such  discourses  he  iuboured  to  possess  roe.  Mt 
answer  was,  The  Lord  amend  those  evils,  and 
no  remedy  but  paiience.  By  God,  Oona.d, 
(said  be)  I  will  use  your  own  phrase,  we  must 
help  God  to  amend  ir.  He  told  me,  he  had 
brought  as  much  gold  with  him,  as  woaid 
maintain  him  at  the  rate  of  six  pound  a-day  Ibr 
three  years,  and  did  assure  me  that  before  that 
time  would  expire,  that  God  would  raise  up 
some  men  to  defend  his  Charch,  and  liberate 
honest  men  from  slavery.  Withal  he  told  me, 
that  his  majesty >at  his  parting  with  hitfi,  told 
him,  that  he  would  do  with  him  as  king  Henry 
4.  said  to  CoUil,  I  will  think  on  thee  in  absence 
as  present. 

Thereafter  I  did  desire  one  favour  of  him, 
that  he  would  tell  me  if  the  marquis  of  Hamil- 
ton would  come  over ;  he  said,  he  would  tell 
me  to>morrow.  The  next  night  after,  I  did 
renew  my  former  question  or  the  marquis's 
coming  over,  and  he  said  he  would.  I  9skeA 
him  what  content  my  lord  marquis  had  at  home } 
He  said  none ;  for  the  king  had  forced  him  to 
marry  a  wife,  and  to  acknowledge  her,  who  le 
said  was  a  very  beast.  I  asked  him  of  what 
religion  my  lord  marquis  was  ?  He  said,  a  good 
protestant,  and  before  it  were  long,  he  w(»uld 
let  the  world  see  his  aim  was  the  defence  of  his 
reliirion.  I  told  him,  it  did  avail  us  little  to 
make  the  Gospel  a  fair  passage  in  Germany,  if 
we  lost  it  at  home.  He  said,  there  were  man? 
honest  men  in  our  land,  and  that  the  marquis 
would  use  his  army  to  protect  4 hem,  which  was 
his  only  aim.  I  desired  him  to  go  no  further 
on  with  rae;  for  I  would  not  desiie  mnrc  trust 
of  it,  but  that  I  would  spend  my  blood  in  my 
lord  marquis's  quarrel.  Well,  my  lord,  I  will 
go  no  further,  for  my  master's  secret  no  man 
shall  get. 

The  third  night,  on  land  in  an  isle,  he  told 
me,  that  Alex.  Hamilton  and  sir  James  were  to 
go  for  England,  and  he  to  Holland ;  yet  if  I 
had  an^  thing  to  do  in  England,  that  he  would 
be  wilhng  to  do  me  service.  I  told  him  I  had 
a  mind  to  seek  the  reversion  of  Orkney  fioM 
the  king  my  master,  if  the  marquis  would  me- 
diate with  my  roaster ;  for  it  were  good  for  my 
lord  to  have  a  friend  in  that  place  for  bis  ends. 
He  said,  By  God  it  was  to  be  thought  upon; 
and  he  did  desire  me  to  give  him  leave  to  thjok 
upon  it  that  night.  On  the  morrow,  he  and 
Alexander  Hamilton  did  desire  me  to  write  » 
general  letter  to  the  marquis,  with  the  tvfo  co- 
lonel Uamiltons,  with  great  assurances  of  tree 
friendship  from  their  master,  if  I,  would  con- 
tinue constant  in  resolution ;  I  did  gire  Ujcib 
my  letter,  and  so  we  parted. 


Ljfudesay  did  tnfonn  me,  that  the  reason  why 
toe  Hamiltons  had  cashiered  themsehres,  was 
because  their  chief,  the  marquis  of  Hamilton, 
Was  to  be  a  soldier,  and  they  would  follow  hi» 
fortunes.  1  asked  Lyndesay  who  had  told  him 
to  much ;  he  told  me  sir  James  Hamilton  of 
Pricstfield,  Haddington*s  son:  and  Lyndesay 
told  me  withal,  that  all  these  Hamiltons,  and 
air  John  Hamilton,  another  son  of  Hadding- 
ton's, bad  denuded  themselves  of  tlieir  fortunes 
and  estates,  some  of  them  to  their  friends,  but 
the  earl  of  Haddington's  children  to  their  fnther. 

Moreover,  Lyndesay  told  me,  that  sir  James 
Hamilton,  Haddington's  second  son,  had  told 
him  that  sir  James  Spence,  now  lord  Spence, 
had  directed  Mr.  Robert  Meldrom  with  letters 
into  England;  and  that  thereafter  they  did 
expect  David  Ramsay  with  tlie  head  cousin  to 
the  lord  Spence,  as  ambassador  from  the  mar- 
quis of  tlamilton :  and  all  the  Hamiltons  did 
expect  David  Ramsay's  coming.— Also  Lynde- 
say did  inform  me,  that  sir  James  Hamilton 
did  desire  hta  to  join  with  them,  and  that  they 
would  give  him  a  regiment ;  which  he  did 
accept,  and  did  desire  my  consent,  which  I 
did  yield  unto. 

Also  ten  or  twelve  days  after  we  did  hear 
from  Denmark,  that  there  was  an  ambassador 
coming  from  England,  who  proves  to  be  David 
Ramsay ;  who  did  give  himself  out,  all  the  way 
as  he  came,  to  be  an  ambassador :  which  to 
prove,  he  did  stand  in  competition  with  his  ma- 
jesty, oiir  dread  sovereign's  extraordinary  am- 
bassador sir  Thomas  IU>e ;  both  the  said  sir 
Thomas  and  David  Ramsay  encountering  in 
the  town  of-  -  -  -  -  in  Denmark  :  yet  David 
Ramsay  would  never  do  so  much  as  visit  the 
other  ambassador. '  Upon  which  oversight  I 
did  <|uestion  David  Ramsay,  whose  answer  was, 
be  did  not  desire  to  be  seen  of  any  man  that 
would  discover  him  ;  aHirming  to  his  cousin  sir 
Robert  Aostruther  (as  David  Ramsay  told  me) 
that  no  honest  man  could  live  at  home.  David 
Ramsay,  col.  Alex.  Hamilton,  and  sir  James 
Hamilton,  attending  their  dispatch  from  the 
king  of  Sweden  at  Elsmeby,  were  forced  to  re- 
aide  with  me  in  my  ship,  for  at  this  time  we 
were  all  on  ship- board. 

And  one  night  drinking  some  healths,  amongst 
the  rest,  the  marquis's  health  coming  by  course, 
I  asked  col.  Alex.  Hamilton,  the  marquis's 
christian  name ;  he  answered  me,  *  James,  by 
'  the  mce  of  God;'  sir  James  added,  <  King  of 
*  ScoUand :'  therefore  his  health  pa^ed  under 
that  name,  till  I  did  take  exceptions,  and  did 
desire  thtm  to  alter  their  tide;  sir  James 
Hamilton  answered  nolens^  volens,  it  should  be 
•o,  and  did  laugh.  I  did  desire  them  to  drink 
it  more  covertly,  thus,  *  To  the  happy  event  of 
'  all  Good  Intentions ;'  so  David  Ramsay  said 
it  should  be  so. 

That  night,  after  the  two  colonels  Uamiltons 
went  to  bad,  David  Ramsay  and  I  being  alone 
on  the  hatdies  above,  David  Ramsay  and  I 
drinking  aad  amoakinga  pipe' of  tobacco,  told 
mt  many  abuses  in  the  court  of  England ;  lay- 
Isf  th#  wbolt  hUwifrapoB  the  I^oRt-Treastirer. 
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In  the  month  of  July,  a  day  or  two  after  the 
taking  of  Stetin,  I  did  cncouuicr  Mr.  Meidruin 
who  came  from  England :  after  salutations,  I 
did  a^k  him  what  news  ?  He  answered  mr, 
matters  are  worse  and  worse;  the  king  giveth 
^rearer  way  to  Papists  and  AVminians  than  be- 
fore ;  that  Cottinj^ham  was  gone  to  be*;  peace 
with  Spain;  thnc  Pembroke  was  dead;  that 
the  marqub  voverned  all,  ahd  was  nmde  Keeper 
of  Windsor,  and  was  made  knight  of  the  garter, 
and  was  to  be  Admiral  of  England.  He  did 
ask  me  where  his  cousin  David  Ramsay  was : 
I  told  him  he  was  gone  for  Holland  ;  lie  did  ask 
roe,  what  he  had  done  :  I  did  answer,  that  aH 
was  ended  to  his  mind,  and  that  Alex.  Hamil- 
ton was  to  get  powder,  arms,  and  munition 
with  him  from  Sweden,  to  the  marquis,  ^c 
these  news,  he  #id  throw  bis  cap  to  the  ground, 
and  cut  a  caper,  calling  aloud,  Good  news! 
g«x>d  news !  I  an^  a  happy  man !  I  am  happy 
and  made  for  ever !  I  thank  God  my  five  years 
pains  is  not  for  nothing  ;  good  my  lord  Rea,  is 
this  true?  Yes,  said  I,  for  1  have  one  double  of 
the  contract,  I  am  engaged  in  the  business  to 
David  Rainsay,  and  Alex.  Hamilton  and  sir 
James  Hamilton,  and  by  writ  to  my  lord  Ha- 
milton. O  toy  lord,  (saith  he)  that  was  tha 
work  of  God  and  not  man,  to  inspire  your  lord- 
ship to  go  with  u«  ? 

At  that  time  I  cast  Lyndesay  loose,  to  find 
more  of  Meldrum ;  who-  told  LyndeSny  that 
6,000  trained  soldiers  would  do  the  turn  with 
their  own  faction  in  the  country. 

The  next  day  at  col.  Leslie's  tent,  I  encoun- 
tered Meldrum,  whom  I  did  call  out,  and  he 
told  me  that  kinj;  Charles  was  good  and  created 
for  nothing,  but  for  desolations  and  undoing  of 
kingdoms,  religion,  and  people.  There  was  no 
way  but  to  immurate  him  within  a  wall  or  dun- 
geon for  ever.  I  asked  what  way  we  might  do 
tliat?  He  said  the  way  was  easy:  first,  after 
tlie  men  were  listed  in  Scotland,  tliat  they  might 
tuke  one  month*s  time  to  learn  to  handle  their 
arms  at  Leith,  without  any  subpition :  then 
they  might  seize  on  the  castles  of  Edinburgh, 
Sterling,  and  Dumbarton  in  one  night,  and 
Dpon  Berwick ;  and  having  thfi  castle  of  Edin- 
burgh, the  tbwn  durst  not  stirj  then  to  fortify 
Leith :  thereafter  into  England  per  force.  I 
answered,  the  plot  was  good  if  it  held. 

He  told  me  further,  that  he  was  writing  a  De- 
claration of  the  justness  of  the  marquis's  quar- 
rel, with  the  tyrannical  using  and  safi*ering  of 
cti(  Church  under  king  James  in  his  last  days, 
and  Botv  worse  groaning  under  his  son ;  with 
the  Hamiltons  dear  title  to  the  crown.  I  al- 
lowed of  all.  But  I  did  demand  who  I  thought 
would  take  our  parts ;  ho  said,  Ite  did  know 
nine  of  tlie  best  earls  in  Scotland  that  would 
live  and  die  with  us.  As  also  that  the  body  of 
England  was  with  us,  and  some  of  the  nobility 
for  evil  will  of  the  Treasurer.  The  next  day 
there  came  news  of  the  birth  of  the  prince ;  I 
did  ask  Meldrum  if  that  would  cool  the  mar- 
quis's intentions  :  \^  sighed  and  saiil,  not  if 
ikm  king  and  queen  of  itohemia  will  give  their 
daughter  to  the  marquis,  as  they  bad  prombed. 

Vut*  III. 


Is  that  true,  said  I  ?  He  answered,  I  siioutd  see 
ere  it  were  long.  That  night  I  did  de^iire  Lyn- 
desay to  drink  with  Meldrum,  which  he  did, 
and  Harry  Muschampe  an  English  gentleman 
was  with  them.  Lyndesay  tol4  me  on  the 
morrow,  he. did  think  Meldrum  to  be  the  worsti 
^cretary  in  the  world,  for  he  did  reveal  this 
Ust  night  all  he  did  think.  I  do  not  remember 
the  niuht*s  discourse;  bin  do  remit  to  Mus- 
champ's  relation. 

A  week  after,  I  did  speak  with  Me]|lram 
again  in  Leslie's  tent;  so  he  did  desire  me  to 
walk  forth,  and  told  me  he  had  been  with  se- 
cretary Sadeler,  to  whom  Meldrum  did  deliver 
a  private  packet  of  letters,  and  did  require  an- 
SM  er.  But  the  Secretary  told  him,  that  the 
king  of  Sweden  would  write  none,  till  he  heard 
from  the  marquis  of  his  last  letters^  sent  with 
David  Hamsay«  Meldrum  went  further  with 
the  Secretary  of  Sweden,  telling  him,  that  it 
was  greatly  tor  the  advantage  uf  the  king  of 
Sweden,  whose  ambition  was  without  limits, 
that  the  marquis  did  raise  war  in  Britain  ;  for 
4f  the  king  of  Sweden  bad  a  mind  to  take  Den- 
mark, the  king  of  Britain  should  not  be  able 
to  help  his  uncle.  The  secretary  of  Sweden 
did  answer,  that  we  care  not  for,  neither  do  we 
fear  your  king :  for  he  that  would  not  help  his 
own  sister,  will  never  help  his  uncle. — I  did  ask 
Meldrum  what  they  did'  intend  to  do  with  the 
pnnce  and  queen  of  Britain  }  He  answered, 
the'  child  should  be  cast  in  with  his  father,  and 
the  queen  sent  home  to  her  mother  to  be  put 
in  a  monastery.  I  did  ask  him,  what  charge 
he  would  have  in  those  employments  ?  He  ^id, 
he  should  be  Secretury  of  State,  and  have  a 
horse-troop. — Meldrum  did  shew  me  also,  that 
all  who  would  not  take  our  part,  of  Scotsmen 
in  Scotland  should  be  put  in  the  Bass,  or  some 
other  prison,  till  all  were  ours ;  and  that  tiie 
marquis  would  take  pledges  of  all  nho  iu 
Scotland  did  lie  by  as  neutrals  at  tlie  firsc 

At  my  coming  to  Holli^nd  in-  March  last^ 
David  Ramsay  did  leave  word  at  Amsterdam, 
when  I  did  come,  to  send  him  word;  which  I 
did :  he  came  from  the  Hague  to  Amsterdam, 
and  stayed  with  roe  eight  days,  where  he  did 
deliver  me  a  letter  from  the  marquis  only  of 
compliment  and  thanks.  He  told  me  all  went 
right  with  ih^  marquis;  that  he  had  gotten 
from  his  majatty  10,pOO/.  in  £nf>land,  and  the 
Wine-Customs  of  Scotland  for  16  years; 
which  the  marquis  wQuld  srll,  and  tliat  all 
things  went  on  whhout  any  obstacle;  and  that 
the  only  stay  was  for  want  of  arms  and  muni- 
tion, and  especially  powder ;  and  desired  me 
to  put  on  hard  for  this,  nith  the  Swedish  am- 
basbador,  which  1  did.  Thereafter  he  told  me, 
lie  had  evil. news  to  tell  me,  thntthe  marquis's 
wife  was  brought  to  bed  of  a  child. 

I  did  ask  him,  where  our  forces  should  meet; 
he.  said  upon  the  sea,  and  thereafter  land  in 
Scotland  or  £ng)nivl,  he  would  tell  me  no 
more :  but  that  for  my  business  of  Orkney,  I 
might  have  it  better  cheap  tluin  to  pay  the  du- 
ties of  it ;  and  he  told  me,  th:it  when  I  sliouki 
me^t  With  the  marquis,  he  wtfuld  infuse  in  mt 
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Uiat  vrhjch  he'durst  not ;  since  he  would  have 
the  marquis  to  take  the  thanks  to  himself. 
And  withid  l)e  <lid  desire  me,  tliat  I  should  not 
tell  tiie  iiiarqdis  what  had  past  between  him 
and  nie. 

I  did  ask  hira,  what  part  of  England  we 
sWuld  best  laud  at  ?  lie  hnid  at  Yarmouth  or 
Harwich,  or  thereby.  He  told  me  that  Eng- 
land had  made  a  peace  i^itii  Spain  very  preju* 
dicial  to  Holland  ;  and  that  the  treasurer,  and 
such  of  the  Spanish  faction,  as  Carlisle,  and 
Cot'tington,  and  Kenelm  Digby,  had  muffled 
the  king  to  bar  the  Hollander  from  the  fishing; 
which  he  said  pight  tall  out  happily  for  them, 
and-he  did  desire  me  to  assist  them  at  the  prince 
of  Orange's  hand,  as  a  special  sen-ice  to  the 
marquis,.to  make  the  .States  contribute  with  the 
marquis :.  and  I  did  speak  to  the  prince  of 
Orange,  and  his  excellency  told  irie^  that  he 
would  do  his  best  therein. 

He  told  me,  that  Spain  and  France  were 
striving  wImi  should  first  drink  up  England  in 
their  ambition;  but  he  Imped  the  marquis 
should  prevent  them  both.  He  did  ask  my 
advice,  whether  it  were  best  to  cross  the  seas 
once,  or  to  go  on  bravely  ?  I  answered,  delays 
were  not  good,  which  he  did  subscribe  to ;  and 
so  we  concluded,  and  I  cnme  for  England. 

At  my  coming  to  Eni^iand,  my  lord  Hamil- 
ton did  irive  me  many  thanks,  assuring  roe,  that 
he  would  not  want  me ;  and  that  I  should  have 
what  conditions  I  would  desire>  for  he  said, 
that  should  not  separate  us.  I  did  desire  his 
lordship  to  go  on  with  me  really,  if  he  meant  to 
have  my  service,  he  should  hate  it  without 
conditions ;  Kc  did  answer.  My  lord,  I  will  not 
want  you,  for  I  have  written  to  the  king  of 
Sweden,  with  ElphinizLSton  and  Meldrum,  that 
I  will  detain  you  with  me,  and  assure  your 
lordship,  that  he  that  will  hazard  with  me  now 
in  this  business,  it  shall  be  a  tie  to  me  and  my 
posterity,  to  hazard  my  fortune  and  estate  with 
dim  and  his.  >  The  saoie  word  the  next  day  he 
sent  to  me,  with  sir  James  Hamilton,  the  earl 
of  Haddin£ton*s  son. 

^  The  said  sir  James  Hamilton  and  I  being  to- 
gether, I  did  much  commend  a  suit  of  apparel 
which  sir  James  had ;  his  answer  was,  I  have 
them  on,  pay  them  who  will,  I  have  taken  them 
Wp,  it  may  be  a  merchant  of  Li>ndou  will  pay 
for  them,  ere  it  be  long;  my  lord,  take  one 
abo  on  luck's  head. 

The  6r»t  day,  toy  lord  marquis  went  down  to 
Greenwich  in  a  bai|;e,  accompanied  with  sir 
James  Ramsay,  sir  James  Hamilton,  sir  Robert 
BaUenden,NCapt.  Douglas,  and,  I  do  think,  Lu- 
doA'ick  Leslie,  the  king  our  master  having 
gone  before ;  the  discourse  was  moved,  if  they 
.were  to  make  an  insurrection,  wliere  woulfl 
they  begin  ?  The  marquis  answered,  he  would 
march  lo  London  directly ;  and  one  of  them,  I 
tliiiik  Capt.  Douglas,  said,  that  he  knew  a 
house  in  London  should  make  them  up  for 
ever. 

That  day  my  lord  marquis  told  me,  he  would 
sell  the  \Vine*Customs,  for  he  expected  no 
more  from  England.     Capt.  Douglas  told  me, 


that  they  would  have  from  the  king  100  barrels 
of  puwder,  and  that  they  would  make  shift  fur 
arms.  Sir  James  Ramsay  told  me,  on  Sunday 
last  at  Greenwich,  that  he  bad  1,50Q  men  in 
readihess  on  a  week  or  less  advertisement ;  and 
that  his  vtay  oitly  was  here,  till  he  heard  tlie 
men  in  Scotland  were  ready,  and  that  his  rea-  , 
dezvous  would  be  at  Norwich,  and  meet  the 
rest.  Sir  James  Hamilton  told  me,  that  the 
English  rendezvous  should  ship  at  Harwich,  for 
he  said,  the  devil  have  his  part  of  the  river  of 
Thames,  he  did  not  like  it. 

The  earl  of  Roxburgh  told  me,  that  lie  and 
others  the  marquis's  friends,  were  at  first 
against  the  marquis's  courses ;  but  now  since 
they  saw  his  lordship  so  far  engaged,  and  that 
he  only  aimetl  at  the  glory  of  God,  that  be  and 
all  others  his  friends  would  put  to  their  helping 
hand. 

On  Thursday  last,  the  earl  of  Roxburgh  told 
mei  that  the  marqub  would  dasten  his  resolu- 
tion, and  said,  that  he  would  assure  me,  my 
lord  marquis  thinks  himself  for  ever  bound  to 
me,  and  so  db  all  his  friends,  fur  his  lordship's 
cause ;  and  I  will  assure  your  lordship  he  trusts 
you,  and  that  you  never  took  a  more  fast  and 
real  friend  by  Uie  hand. 

My  lord  Roxburgh,  sir  James  Ramsay,  and 
captain  Douglas  questioned  me,  what  was 
the  reason,  tliat  I  had  taken  on  sir  Pierce 
Crosby,  since  the  marquis^ bad  cast  hira  off? 
This  day  severally,  I  told  them,  I  was  forced, 
in  honour  and  conscience,  to  keep  my  promise 
to  the  king  of  Sweden ;  so  that  I  did  take  on 
sir  Pierce  Crosby,  to  send  him  thither  with 
Irish  and  Eni[lish,  and  that  myself  was  minded 
with  all  the  Scots  that  I  could  get,  to  follow 
tlie  marquis's  fortunes;  the  which  answer 
severally  given,  gave  them  all  content. 

In  witness  of  the  truth  of  these,  I  have  signed 
it  with  my  hand,  day  and  year  aforesaid. 
Sic  tubscribiturf  D.  Rea. 

Afler  reading  of  the  whilk  relation  judicially, 
the  said  lord  Uchiltrie  declared,  that  so  far  as 
his  memory  ser\'es  him,  there  is  no  difrenriice 
betwixt  the  foresaid  copy  of  relation,  subscrib- 
ed by  the  five  counsellors,  and  the  principal,  or 
original,  set  down  and  subscribed  by  the  said 
Donald  lord  Rea :  upon  the  making  of  the 
whilk  declaration,  his  majesty's  Advocate  asked 
Instruments. 

Thereafter  his  maiesty's  Advocate  answeriag 
to  the  former  alledgeances  proponed  by  the 
pannel,  and  to  the  first  part  tnereof,  heoppon- 
ed  the  pannel's  own  Depositions,  made  upon 
the  20th  and  24th  of  June,  subscribed  by  the 
five  councillors ;  and  whilk  are  granted  by  tkc 
pannel  to  be  true  copies,  together  with  the  re- 
presentation subscribed  and  written  with  the 
pannel's  own  hand,  whilk  verifies  the  first  and 
last  points  of  the  particulars  concemiug  the 
pannel's  positive  affirmation  of  the  treason. 
And  that  the  marquis  was  prime  agent  thereof, 
together  with  the  speeches  spoken  to  bis  ma- 
jesty, upon  the  Sunday  after  dinner;  and  as  to 
the  third  panicular  poiut  of  the  Dituy^anent 
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'  the  earis  of  Haddington,  Roxburgh,  and  Buo 
claieby  wiio  are  called  Plotten ;  that  is  verified 
bjr  the  relations  made  by  the  lord  Rea  the  18th 
ol'May,  acKno%rledged  also  by  the  pannel,  and 
by  the  lord  lUea's  Depositions,  whilks  are  o«ed 
conjunct  ly,  for  verifying  the  second  particular 
point  of  the  Judgment,  anent  the  three  noble- 
men who  are  called  Plotters,  the  one  thereof, 
vis.  the  reladon  to  prove  the  negative  part  of 
the  Dittay,  and  that  the  paonel  bad  no  war- 
rant from  the  lord  Rea :  and  for  verifying  the 
affirmative,  that  the  lord  Rea  disclaimed  the 
same  osea,  the  said  lord  Rea's  Depositions. 
And  where  it  is  alledged,  that  the  Dittay,  so  far 
as  it  is  founded  upon  the  lord  Rea's  Deposi- 
tion, is  not  relevant  against  the  pannel,  because 
he  is  the  pannel's  party,  and  because  be  was 
not  sw>3rD,  and  not  in  presence  of  parties, 
'  quod  est  testis  singularis,  and  not  subitcribed 
by  him ;  it  is  answered,  first.  That  the  net^ative 
point  per  se  is  sufficient  to  infer  the  relevancy 
of  the  Dittay  in  this  point ;  that  he  gave  them 
up  as 'Plotters,  without  any  warrant  of  the  ref- 
lation fr.im  the  lord  Rea,  whilk  is  clear,  by 
conferring  the  List  of  Representation,  given  in 
by  the  pannel  (wherein  they  are  called  Plot- 
ters),  with  the  said  lord  Rea's  relation.  Where- 
by  it  is  evident  (^at  the  Representation,  given 
in  upon  the  16th  of  May,  could  have  no  war- 
rant of  the  relation,  whilk  in  the  pannel's  De- 
positions is  affirmed  to  have  begun  upon  the 
13th  of  May,  and  closed  the  18th  of  May,  and 
delivered  to  the  Lord-Tre$isurer  to  be  given  in 
to  bis  majesty.  Within  the  whilk  relation 
there  is  not  a  word  of  the  said  three  earls ; 
neither  can  the  pannel  pretend  ignorance  here- 
of, in  vespect  he  in  his  own  Deposition  grants 
and  confesseth,  that  the  Lord^Treasurer,  to 
whom  they  were  remitted  by  bis  majesty,  de- 
sired to  give  in  the  relation  in  writing,  conform 
to  the  whilk  the  pannel  and  the  lord  Rea  went 
together  and  consumed  the  whole  night  in 
drawing  the  said  relation ;  whilk  night  was  the 
night  or  evening  of  the  said  17th  of  May, 
whereupon  first  they  appeared  before  his  ma- 
jesty. And  the  pannel  having  given  in  the  re- 
presentation of  the  prime  agent  and  the  plot- 
ters upon  the  16th  day  preceding,  he  could  not 
have  omitted  such  a  substantial  point  of  tlie  re- 
lation, which  so  nearly  touched  the  marquis 
and  the  three  noblemen  aforesaid,  and  the  pan- 
neKs  own  exoneration.  Like  as  the  pannel 
himself  with  his  own  hand  wrote  up  and  drew 
ofi'the  said  lord  Rea's  Papers  the  said  relation 
of  the  18th  of  May  :  so  tliat  the  pannel  can 
never  affirpn,  that  he  had  any  warrant  from  the 
laid  relation  for  branding  the  marquis  as  prime 
agent,  and  the  said  thre^  noblemen  as  plotters. 
And  as  to  the  Arguments  made  against  the 
lord  Rea's  Deposition  ;  First,  the  same  is  not 
used  per  se,  but  jointly  with  the  other,  *  El 
'  junctA  plena  faciunt  fidem.'  Next  the  lord 
Rea  is  not  the  pannel  his  party, '  sed  est  author 
*  et  mandator  quem  tenebatur  edere,' other «^ ays 
he  would  have  been  himself  culpable  of  tre'^Mm, 
or,  a  delator  of  treason  against  ttie  said  nnble- 
men,  *  pcena  talionis  vel  tailtopatheias '  by  act 
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of  parliament,  made  by  king  James  6,  par.  11, 
cap.  42.    Next,  *  Nulla  necessitas  jurisjurandt 

*  quia  non  testis  sed  author  a  reo  nuncupatus.' 
And  the  singularity  cahnot  he  objected,  because 
he  used  him  *  tanquara  singularein  et  solum,'  to 
warrant  his  declaration ;  and  for  present  he 
could  not  be,  if  the  lord  Rea  had  been  examined 

*  tanquam  testis/  as  the  pannel  alledge s ;  and 
as  to  the  anthentickness  of  the  copy  oi  the  re- 
lation, it  is  approven  by  the  pannel,  and  he 
cannot  be  heard  to  object  against  the  authen- 
tickness  thereof,  nor  of  the  other,  copies ;  be- 
cause they  are  subscribed  by  the  said  five  coun- 
sellors, and  have  the  warrant  of  his  majesty's 
missive  letter  directed  to  the  council :  which 
the  pannel  for  reverence  of  his  majesty's  letter, 
and  of  the  counsellors  subscribers  of  the  said 
copies,  has  acknowledged  as  true.  And  there- 
fore cannot  be  heard  to  object  against  the  re- 
manent,  whilk  has  the  like  solemnity  of  his  ma- 
jesty's letter,  and  consequently  .the  fourth  al- 
ledgeance  ought  to  be  repelled. 

Quinfo,  It  is  alledged  for  the  pannel  by  his 

Erolocutors,  That  as  to  the  particulars  of  liis 
dittay,  the  pannel  purges  every  one  of  them  in 
manner  following;  viz.  The  first  particular 
point  is  not  relevant,  because  that  the  pannel 
at  his  first  meeting  with  his  majesty  upon  the 
17th  of  May  did  signify  to  hu  majesty,  that  the 
business  was  a  Treason  against  his  majesty, 
and  (Jbat  the  party  was  the  marquis  of  Hamilton, 
as  he  was  informed.  This  Article  enforces  not 
against  the  pannel,  that  he  is  a  leasing  maker 
and  forger,  but  clearly  frees  him  thereof,  bear- 
ing *  as  he  was  informed/  Whilk  Article  being 
the  sum  and  substance  of  the  \thole  Dittay 
having  the  aforesaid  clausule  (as  he  was  inform- 
ed) annexed  thereto,  toforces  of  necessity  the  * 
same  clausule  to  all  the  particulars  of  the  Dit- 
tay comprehended  under  the  said  general, '  quia 

*  semper  specialia  generalibus  insunt.'  And 
that  the  pannel  spake  it  by  information,  it  is 
clear  by  the  panners  Depositions  upon  the  120th 
and  94th  days  of  June,  and  by  the  lord  Rea's 
Deposition  the  2l9t  of  June,  acknowledging  the 
pannel's  Examination  to  be  true  in  all  points, 
in  so  far  as  the  same  concerns  the  knowledge, 
words  and  acts  of  the  lord  Rea,  and  by  tht  re- 
lations made  by  the  lord  Rea  and  subscribed  by 
him,  and  other  relations  made  by  the  said  lord 
Rea  to  the  pannel  by  word, as  the  panneKs  own 
deposition  bears.  Neither  was  it  ever  heard  or 
practised,  that  any  subject  being  necessitated 
by  the  law  toVeveal  what  may  concern  the  king's 
majesty  or  the  state,  and  revealing  the  same 
with  his  informer  therein,  and  constantly  abiding 
thereat,  and  willing  to  maintain  the  same  upon 
any  torture  or  trial  whatsoever ;  that  the  re- 
vealer,  upon  the  party's  denial,  should  be  called 
in  question  of  his  Hfe,  as  the  deviser  and  forger, 
or  the  same  to  work  any  ways  against  the  re- 
vealer ;  and  which  if  it  should  now  takr  place, 
and  beein  to  be  a  preparative  against  the  pan- 
nel ;  it  were  to  give  way  and  occasion  to  all  trea- 
sonable exploits,  and  that  securely,  because 
none  would  or  durst  reveal  the  same. 

Next,  as  for  the  Lbt  of  Names  of  the  prioc»» 
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pal  agent  aod  plotters  reprerented  to  tbe  Lord 
Treasurer  the  16th  of  May^  affirmed  to  he  forged 
and  invented  bj  the  pannel  himself  without  any 
warrant  from  my  lord  KSk,  conform  to  the  pan- 
nel*s  deposition  upon  the  SOth  and  S4th  days 
of  June  Ust,  none  of  the  pnnhei's  depositions 
foresaid,  to  the  whilk  the  Dittay  remits,  bear 
any  such  confession  or  ibn^ing  by  tlie  pannel ; 
^ut  bears  expressly  the  lord  Hea's. relation  to 
him  in  both  the  pannel's  depositions,  which  is 
suiHcient  for  aii  informer. 

It  is  asked  by  the  pannel,  That  whereas  it  is 
alledeed  by  my  Lord  Advocate,  that  tlie  pannel 
could  never  ascribe  any  true  cause  or  Know- 
ledge id  the  Liat  or  Representation  where  the 
lord  naarquis  is  named  prime  agent,  and  the 
said  earls  of  Haddington,  Roxburgh,  and  Buc- 
deugh,  plotters ;  because  the  Lord  Adrocate 
affirms,  that  the  relation  was  given  in  upon  the 
18rh  day,  and  the  List  presented  to  the  Treasu- 
rer the  16th  day;  and  so  tbe  pannel  could  have 
no  just  reason  why  these  contained  in  the  List, 
were  not  contained  in  the  Relation,  which  was 
posterior.  The  pnnnel  affirms,  that  howsoever 
the  List  was  given  in  before,  thcT  reason  thereof 
IS  thus :  The  Lord  Advocate  making  mention 
of  his  relation,  distinguishes  not  betwixt  a  rela- 
tion by  word,  and  another  by  writ;  but  so  it  is, 
that  my  lord  Rea  made  relation  to  the  pannel 
upon  the  13th  of  May  of  the  whole  things  con- 
tained in  the  Relation  upon  the  18th  of  May,  as 
appears  evidently  by  the  panne I's  1st  and  2nd 
depositions,  and  upon  the  14th  and  15th  days 
my  lord  Rea  renewed  the  discourse  concerning 
my  lord  Seaforth,  and  explains  himself  in  these 
particalars  concerning  the  earls  of  Haddington 
and  Roxburgh,  nnent  their  being  upon  the  se- 
cret and  counsel  of  the  marquis's  courses;  That 
it  was  represented  upon  the  14th  and  15th  days, 
the  lord  Rea  and  the  pannel  being  both  at 
Greenwich,  returned  upon  Monday  rooming, 
being  the  16(1)  day,  to  London ;  at  Ivhich  time 
the  pannel  went  onto  the  Lord  Treasurer,  and 
there  fell  in  discourse  with  tbe  Treasurer  on  the 
business  concerning  tbe  marquis's  power  in 
Scotland,  and  friendship  with  the  pannel,  aod  t» 
shew  his  lordship  he  would  let  him  know  was 
▼ery  great;  and  so  came  forwanl  to  the  pannel's 
own  house,  and  wrote  the  Representation,  and 
delivered  the  same  to  the  D^rd  Treasurer,  which 
was  done  upon  the  16th  day,  being  Monday. 
And  where  my  Lord  Advocate  alledges,  that 
there  could  be  no  ground  for  this  representation 
before  the  giving  in  thereof  from  my  lord  Rea*8 
written  relation,  oecause  the  representation  pre- 
ceded it  in  time,  and  the  Plotters  were  not 
named  in  the  relation,  whilk  therefore  followed 
npon  the  18th  of  May,  answers  the  verbal  rela- 
tions concerning  the  Plotters  made  by  th^  lord 
Rea  to  the  paimel  preceded  the  scriptural  rela- 
tions given  in  to  the  Treasurer ;  yea  and  the 
representation  both,  because  done  upon  the  14th 
and  15th  days  of  May,  the  representation  being 
upon  the  16th,  and  the  written  relation  upon 
the  l8ib.  .  Neither  was  it  needful  to  the  lord 
Rea  to  make  that  relation  in  this  paper,  which 
he  bad  uade  to  the  pannel  before  Dy  word,  like 


as  there  are  sundry  other  tilings  in  the  paoQels 
depositiotis,  whilk  are  not  set  down  in  tliat  writ- 
ten relation.  First,  because  in  all  tbe  written 
relation,  no  mention  is  made  of  my  lord  S€«« 
forth,  or  any  thing  proceeding  from  him ;  it  of 
nothing  from  him,  why  then  of  tbe  grouuds  of 
the  pannel's  representation,  wliilk  was  had  from 
my  lord  of  Seaforth  } 

The  Justice  continues  all  farther  disputstion 
and  reasoning  in  this  matter  (by  reason  of  tlie 
lateness  of  the  liigbt)  to  the  morn  the  9d  of  this 
month  of  December,  and  ordains  the  Pannel  to 
be  returned  to  Ward,  to  remain  therein  in  tiie 
mean  time ; '  the  persons  abo  warned  apud  acta 
to  the  morn,  all  persons  under  the  pain  of  a 
thousand  marks. 

Curia  Justiciaria  S.  D.  N.  Regis  tent'  in  pne- 
torio  burgi  de  Edinburgh,  secundo  die  mensis 
Decern br IS,  anno  Dom.  millesimo,  sexcen- 
tesiino,  tricesimo  primo,  per  honorabiles  et 
discretos  viros,  magistros,  Alexandrum  Col- 
ville  de  Blair,  et  Jacobum  Robertoun,  Advo- 
catum,'  Justiciarios  tieputatos  nobilis  et  po- 
tentiscomitisVV'illielmicomitis  de  Stratbernt', 
et  Monteith,  dom.  Orahame,  Kilbryde,  et 
Kynpont,  prsesidis  secreti  concilii  et  justici- 
arii  iseneralis  diet.  S.  D.  N.  Regis,  totius  sui 
regnt  Scotiae,  ubilibet  consCStut.  sectis  vocatis 
et  curia  legitime  affirmata. 

Intran' 
James  Lord  Uchiltrie,  delated  of  the  crimes 
foresaids,  contained  in  his  Dittay. 

Pursuer. — Sir  Thomas  Hope  of  Crai)Lhall, 
knight  and  baronet;  his  majesty's  Advocate 
for  nis  highness's  entries. 

Prolocutors  in  Defence. — Mr.  Robert  Naime, 
Mr.  Alexander  Pierson,  Gilbert  Neilson,  Ad- 
vocates. 

The  said  James  lord  Uchilirie  by  himself  re- 
peats the  fonner  first  AUedgeance,  word  by 
word,  as  it  stands,  and  eikis  thereto,  that  be 
Can  no  ways  be  in  mala  Jute  i  That  the  grounds 
of  his  Representation  preceded  not  his  written 
representation  hoc  argumeniOf  as  it  is  alledged, 
because  the  lord  Rea  had  omitted  in  his  rela- 
tion to  make  mention  thereof;  whereas  my 
lord  Rea*s  facts  cannot  make  the  pannel  guilty 
simply ;  neither  C4in  his  omissions  take  away 
the  strength  of  the  panneFs  arguments  of  bis 
inuocency :  Fdt-  it  was  the  pannel's  pait  to 
follow  him,  and  not  to  lead  him ;  to  reveal  as- 
sertions, and  not  to  indite  assertions  to  him. 
Neither  was  tbe  Pannel  under  any  just  caose 
of  fear  that  bis  omission  could  endanger  him  in 
the  point ;  because  be  was  conscious  to  him- 
self, that  my  lord  Rea  had  told  him  the  grounds 
of  his  Representation  of  before,  viz.  npon  the 
14th  and  15th  days  of  May,  by  verbal  reUtions 
tliereof  upon  the  said  days.  The  pannel  like- 
wise knew  that  there  was  a  Second  relation 
wrote  of  sundry  other  particulars  to  be  made 
by  my  lord  Rea  subsequent ;  among  the  wbilk 
he  knew  the  grounds  of  his  preceding  verbal 
relations  of  his  representation  was  to  be  justi- 
fied and  cleared.  So  by  these  reasons  the  lord 
Rea*8  omission  of  the  grounds  of  the  panael*! 
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[lepreseotasion  out  of  his  scfiptoral  relation, 
»)  tempore,  can  give  no  jitet  ground  to  in\'alid 
)r  infringe  the  truth  of  the  paimel's  assertion. 
rfaat  tay  lord  Rea  by  verbttl  relation  preceding 
)otli  the  representation  and  that  written  rela- 
3on,  had  told  him  that  the  earU  of  Haddini^ton 
nd  Roxburgh  were  upon  the  council  and  secret 
)t  the  business  informed  against  the  lord  mar- 
pis.  The  same  last  argument  holds  |;ood  like* 
rise  for  my  lord  Buccleugb  ;  and  as  to  the  re> 
^rescoudon  in  general,  the  pannel  declares, 
That  it  was  written  and  given  in  upon  a  di»- 
XHirse  of  my  lord  treasurer's  inquiry  for  the 
Headship  of  the  marquis  in  Scotland  by  blood 
K  iotercst ;  whereby  conjecture  mi^ht  be  made 
if  his  power  suppositive,  if  his  friends  had 
pioed  to  him.  And  this  is  clear  by  the  very 
irit  itself,  in  naming  it  a  representation,  and 
lot  an  ii{ formation,  accusation,  nor  relation. 
rhegeneral  strain  of  the  writ  likewise  evidences, 
hat  there  was  no  intent  by  that  writ  to  reflect 
ft  aiiy  thing  concerning  the  lord  marquis  or 
hose  three  noblemen.  B^ause  the  represen- 
ation  containing  one  side  and  a  half  of  piiper^ 
bt  whilk  concerns  these  noblemen  originally 
kill  scarce  Uke  up  two  long  lines.  Whereby 
t  IS  manifest,  that  the  intent  of  the  pannel  was 
lore  to  illustrate  other  thit\gs,  viz.  I'he  alliance 
ad  interest  in  blood  of  the  noblemen  to  these 
bt  four,  than  any  intent  of  either  delating  or 
isertiog  any  crime  or  fact  against  these  first 
Mr;  but  to  distinguish  by  way  of  narration 
jttvixt  the  one  and  the  other.  'And  although 
wsbe  said,  tlie  pannel  attests,- that  the  men- 
iniiog  of  these  noblemen  succeeding  the  first 
wr,  be  uken  in  no  evil  part,  for  he  attesU  no 
leaning  to  that  effect,  whilk  the  pannel  thinks 
3iri^tian  charity  will  not  presume;  his  wife's 
tto,  his  children's  brother,  tlie  prop  of  his  pro- 
idence*  under  God,  and  of  bis  wife  and  chil- 
irefl,  the  eari  of  Caasils  being  one ;  and  the 
nrquis  of  Huntley  his  chief  by  his  mother,  his 
M  dame,  brother's  son,  who  saved  the  ps^n- 
ci's  life,  and  for  "wliom  the  pannel  has  ventured 
is  life,  or  any  of  his ;  can  it  be  presumed  that 
be  impanneUed  would  have  intended  malice 
» tliat  mass,  wherein  these  two  helped  to  make 
p  the  construction  ?  Neither  doth  it  appear  by 
ij  iotenr,  that  any  thing  was  meant  by  tSe  re- 
ttsentation,  but  an  explanation  of  noblemen *s 
swer  in  Scotiand.  Neither  let  this  be  thought 
■y  new  invention,  or  new  ei[planat:oa;  be- 
ui^  it  is  mentioned  before  that  alledg^  by 
»T  I/>rd  Advocate  in  the  Oittay,  and  acknow- 
dged  thereby;  neither  can  it  be  presumed, 
Bt  these  words,  prime  Ai^ent  and  Plotters, 
u  import  an  information  of  any  thing,  because 
K  direct  affirmations  must  be  enunciation,  and 
tost  have  mum  vinculum  to  join  the  subject 
Bd  the  attribute  together.  Which  vinculum 
Bd  connection  of  it  want  no  enunciation ;  Jf 
Q  enaociatioo,  no  affirmation,  nor  lye.  But 
>  it  is,  che  words  (prime  absent)  have  no  vincu" 
»,  nor  the  word  *  plotters'  simply  has  no  vin- 
tlum  betwixt  them  as  attributes,  and  the  per- 
ns named  aft  the  subject,  and  therefore  no 
lOQciationy  nor  affirmation,  nor  lye.     And 


where  my^Lord  Advocate  in  his  Dittay  affirms, 
that  it  is  manifest  by  the  pannel's  own  deposi- 
iion,\he  truth  of  the  Dittay ;  and  in  the  dis- 
pute yesterday,  produces  a' particular,  that  the 
pannel  should  have  depdned,  that  the  Iprd  Rea 
said,  that  he  had  no  certainty  of  the  business  ; 
this  can  no  ways  fortify  the  assumption  of  Ihe 
Dittay.  Because  the  pannel's  deposition  saya 
not*  that  the  lord  Rea  had^certainty,  but  whe- 
ther he  had  certainty  or  no,  the  words  whilk 
the  pannel  alledges  was  told  to  him  by  the  lord 
Rea ;  for  the  pannePs  deposition  depends  not 
upon  a  scientia  certa,  but  relalio  certa,  that  he  ^ 
spake  it  to  the  pannel  as  he  has  deponed.  As 
to  the  third  Article  of  the  Dittay,  auent  the 
pannel's  proceeding  and  speeches  to  his  roajestv 
the  23d  of  AjLay,  to-wit,  *  Sir,  ye  know  the  bust- 
'  ness,  but  know  not  the  time;  sir,  either  do, 

<  or  die;'  this  Article  enforces  not  upon  the  pan« 
nel  lying  to  his  majesty..  For  the  lord  Rea,  and 
tbe  pannel  upon  his  information,  both  had  ac- 
quainted his  majesty  with  the  business,  so  that  the 
pannel  mii^ht  truly  say,  *  Sir,  ye  know  the  busi- 
ness;' and  it  is  as  true,  that  the  pannel  knew  not 
the  time.  As  to  the  words  *  do  or  die,'  that  is  a 
usual  phrase  of  speech,  and  imports,  *  Sir,  see 
'  to  your  safety,'  till  tbese  informations  had  been 
cleared,  and  is  of  itself  a  faithful  advice  to  hi» 
majesty,  and  not  a  malicious  counsel;  and  ad- 
vice for  to  prevent  the  king's  majesty  his  harm, 
and  not  to  draw  hftrm  upon  any  other :  like  as 
the  words  themselves  inforces  not  against  the 
pannel,  as  the  Dittay  bears;  but  does  very 
well  admit  a  harmless  sense,  and  should  be  in- 
terpret to  tbe  best  meaning  the  words  may  ad- 
mit.   <  Quia  de  jure  etiam  in  dubiis  et  obscuri 

*  quod  minimum  et  benignios  8e<|uimur.    Lege  - 

*  nona  et*  56  de  regulis  juris ;  et  in  ambiguis 

<  orationibus  maxima  sententia  spectanda  est 

*  ejus  qui  eas  protulet.    Lege  96.  ibidem :  et 

*  quoties  idem  sermo  doas  sententius  exprimit, 
'  ea  potissimum  accipienda  est,  qua  rei  gcrendas 
'  aptior  est,  dabit  antem  operam  exprimi  reus 

*  dicta  verba  at  cui  hcito ;'  to-wit,  the  revealing 
of  purposes  he  heard  against  tbe  king  and  state. 
'  Denique  in  pcenalibus  causis  semper  benignius. 

*  interpretaiidum  est.'  And  therefore  the  pan- 
nel's speaking  and  insisting  with  tbe  king's  ma-  • 
jesty  to  see  to  his  own  safety,  should  be  referred 
to  its  own  cause;  to-wit;  the  panneVs  most 
bounden  duty  and  tender  love  to  the  king's  ma- 
jesty, his  welfare,  and  to  the  state  of  the  king- 
dom, fearing  their  faith,  upon  that  rdation  that 
bad  been  made  to  him.  And  also  fearing  his 
own  faith,  if  that  he  should  have  been  found 
any  ways  remiss  or  slack  in  not  insisting  with 
his  majesty  to  prevent  those  evils  and  treason- 
able plots,  so  often  related  end  repeated  to 
him ;  and  whilk  the  pannel  then  feared  to  have 
been  treason,  and  to  have  come  beyond  sea. 
And  should  not  be  attributed,  as  the  Dittay 
bears,  to  any  malicious  counsel,  or  purpose  of 
the  pannel,  for  instigntine,  or  stirring  up  of  his 
majesty,  to  any  sudden  and  violent  conrse 
against  the  marquis's  life  and  honour;  as  the 
pannel  attested  before  God,  to  have  been  tiis 
true  meaning.    Like  as  he  in  his  Examination 
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ia  June,  upon  the  21st  thereof,  depones,  timt 
upon  Sundaj^  morning  whilk  was  that  day  he 
advised  ihe  king's  majesty  with  these  former 
words,  was,  that  he  should  go  to  Loudon  for 
more  safety,  and  tliat  the  pannel  had  no  other 
end  of  speaking  of  the  words  foresaid. 

Item,  The  words  '  do  or  die,'  can  be  no 
Leasing,  because  they  are  not  words  of  affirma- 
tion, hot  of  counsel  or  advice. 

As  to  the  Paper  of  Names,  whilk  the  Dittay 
affirms ;  the  pannel  has  confessed  to  be  made 
by  himself,  and  that  the  lord  Rea  was  not  privy 
10  the  making  thereof  nor  delivery  of  the  same 
to  the  Lord- Treasurer ;  it  is  answered,  these 
words  mad^  by  yourself,  is  written  with  your 
own  hand,  so  purported  to  be  by  the  Dittay  it^ 
self,  in  that  article  anentthe  Hst  of  names  deli- 
vered to  the  treasurer.  To  the  writing  of  the 
whilk  paper  with  pen  and  ink,  and  to  the  instant 
delivery  thereof,  by  the  pannel  to  the  said 
Lord-Treasurer,  the  lord  Kea  was  not  privy, 
he  not  being  present  with  the  pannel  at  that 
time;  but  does  no  ways  enforce,  that  the  names 
and  matter  of  that  written  paper  was  forged 
and  devised  by  the  pannel.  But  by  the  con- 
trary, the  pannel  by  his  deposition,  made  the 
20th  of  June,  whilk  l>ear$,  that  after  the  lord 
Rea  had  revealed  to  him  the  particulars,  he 
desired  the  pannel  to  acquaint  his  majesty;  or 
the  Lord-Treasurer,  therewith;  leaving  to  the 
pannel  his  own  free-will,  whether  he  should 
acquaint  him  therewith  by  word  or  writ.     *  £t 

*  hie  maxime  spectanda  est  sententia  proferen- 

*  tis,'  who  is  no  ways  contrary  to  himself  in  his 
depositions;  but  whilks  both  subsists  in  their 
own  true  sense. 

As  to  the  Article  bearing  the  panoel  in  his 
Examination,  being  inquired  for  what  cause  he 
did  name  the  lord  marquis  to  be  prime  Agent ; 
and  that  the  pannel  affinned,  that  he  could  as- 
sign no  true  reason  nor  warrant  from  the  lord 
Rea :  it  is  answered,  that  the  pannel  is  not 
obliged  to  give  any  true  cause.  But  that  the 
lord  Rea's  relation  to  him  guaiis  ptali$  is  a  suf- 
ficient warrant. 

Secundo,  The  PanncFs  deposition  upon  the 
94th  of  June  bears  the  contrary  of  the  said 
Article,  and  assigns  the  cause  to  be,  that  the 
lord  Rea  had  told  him,  that  the  lord  marquis's 
followers  had  snid,  the  intent  of  the  marquis's 
levies  was  to  invade  Scotland  or  England.  As 
aisQ  the  Pannel's  Exominadon  upon  the  90th 
of  June  purports,  that  upon  the  ISth  of  May, 
the  lord  Rea  came  to  the  Pannel's  chamber, 
and  there  putting  the  Pannel  in  mind  of  their 
^rmer  speeches,  told  the  Pannel  that  the  pur- 
pose of  the  marquis  of  Hamilton's  levies,  as 
divers  of  his  commanders  and  followers  had  in- 
armed him,  was,  that  either  (hey  should  not  go 
out  of  England  or  Scotland,  or  if  they  did, 
they  should  return  to  England  or  Scotland,  and 
surprize  the  king  s  houses  in  Scotland,  viz.  the 
castles  of  Edinburgh,  Striveling  and  Dum- 
banon,  and  fortify  themselves  in  Leith,  under 
the  pretence  ot  training,  and  should  take  Ber- 
wick, and  so  march  forward  into  England :  and 
that  the  intention  ko  to  do,  was,  as  the  lord  Rea 


said,  that  he  was  so  informed,  imd  as  the  depo< 
sition  in  itself  bears. 

Ikrtio,  The  lord  Rea's  written  relations  ol 
divers  persons  discourses  to  the  same  purpose, 
of  the  whilk  he  was  informed  by  themselves  \ 
whilks  written  relations,  although  they  be  writ* 
ten  on  the  18tli  of  May  laftt,  yet  are  of  mnV 
ters  and  purposes  that  passed  long  before,  and 
related  of  before  to  the  pannel  by  word,  by  the 
said  lord  Rea. 

Quarto,  The  lord  Rea  at  his  first  coining  td 
his  majesty  iiv  this  business,  in  the  panoel^^ 
hearing,  being  asked  of  the  king's  mijesty,  why 
he  had  not  told  his  majesty  sooner  of  it ;  im 
said  lord  Rea  answered,  because  it  concerned 
so  near  the  marquis  of  Hamilton,  who  was  so 
near  to  his  majesty ;  he  was  afraid  to  conuntH 
nicate  the  same  to  his  majesty  immediately,  aa 
the  said  lord  Rea's  deposition  taken  upon  the 
21st  of  June  purports. 

Item,  The  lord  Rea's  deposition  made  upon 
the  21stof  June,  wherein  he  depones,  ikmt  he 
said  he  should  bring  as  honest  a  man  as  him- 
self, that  would  tell  to  the  lord  marqtiis*s  fmcc 
more  nor  the  lord  Rea  would  do ;  so  all  that 
the  panned  spake  herein,  was  by  infomiaiion, 
and  so  therein  is  no  forger,  nor  maker  ol 
Leasings. 

Item,  The  pannel's  deposition,  taken  upon 
the  80th  of  June,  bearing  that  the  pmnarl  told 
the  Lord-Treasurer,  That  the  lord  Kea  told 
him,  he  bad  yet  more,  and  would  say  so  nmch, 
as  the  lord  marquis  would  not  have  a  fiice  to 
deny  it;  whilk  the  lord  Rea  th«i  present 
affinnsd,  in  so  much  as  the  Lord  Treaanrer 
said^  then  is  the  business  at  an  end,  there  needs 
no  more  writing.  And  this  Article  before  re- 
peated, the  pannel  affirms,  that  tlie  Lord-Trea- 
surer of  England  heard  these  words,  aiid  did 
affirm  the  same  before  the  king's  majesty  and 
council  of  England,  upon  the  peril  of  the  pan- 
nel's  head. 

Item,  As  to  the  Article  bearing  the  lord  Rea*s 
Declaration  upon  the  21st  of  June,  that  he 
knows  nothing  a{!;ainst  the  person  of  the  lord 
marquis,  but  that  the  marquis  vras  as  good  a 
subject  as  any  the  king  had :  it  is  atiswei^ 
thereto  by  the  pannel,  that  his  deposition  and 
representation  depends  not  upon  the  lord  Iiea*s 
knowledge,  but  upon  his  relation  made  to  the 
pannel.  And  that  Declaration  of  the  lord 
Rea's  takes  not  away  the  relation  made  by  him 
to  the  pannel,  and  doth  not  infer  making  and 
forging  of  Leasings  in  the  pannel  without  war- 
rant from  him ;  this  specially  being  considered, 
for  weakening  and  infringing  of  the  lord  Rea's 
oppositions  to  the  pannefs  depositions,  that 
my  lord  Rea  having  said  these  words  in  pre- 
sence of  the  Treasurer  of  England,  and  JQsti6ed 
by  the  Lord-Treasurer  of  Ei^and,  in  presence 
of  his  mojesty  and  council  of  England,  that  the 
lord  Rea  would  say  so  much,  as  the  marqats 
should  not  have  the  face  to  deny  it ;  and  now 
he  says  that  he  knows  nothing  anent  the  mar- 
quis's person  :  Whilk  are  contradictory  to  him* 
self,  and  renders  himself  not  sufficient  to  inr> 
prove  the  pannel's  depositions. 
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Item,  Here  the  pannd,  in  this  place,  repeats 
the  objections  of  the  nuUitieSy  made  against 
(he  lord  Rea's  Depositions,  so  far  as  the 
same  may  be  prejudicial  cothepannel. 

Item^  As  to  the  Article,  bearing  that  the 
panoei  being  asked,  by  what  warrant,  he  called 
tlie  duee  euis  Plotters ;  and  that  he  answered 
that  die  lord  Rea.had  told  hiiu,  that  the  lord 
Seafortb  had  aflirmed  to  him,  that  the  earls  of 
Melros  and  Roxburgh  were  acquainted  with  the 
particalars  and  secrets  of  that  business ;  de- 
dahoi^  therewith,  that  the  lord  Rea  had 
iffinned  the  same  to  him,  before  he  save  in  the 
paper  of  representation  to  my  Lord- Treasurer. 
Albeit  the  lord  Reayby  bis  deposition  the  34th 
of  June,  declared,  that  the  first  time  the  lord 
Seafortb  had  speech  with  him,  anent  the  said 
two  earls,  and  their  being privv  to  the  marquis's 
busiaess,  was  upon  the  Moncfay  alter  the  mar- 
quis's coming  out  of  Scotland,  and  not  before; 
and  so  after  the  representation  given  in  to  the 
Treasurer  uix>n  the  16th  of  May,  containing 
the  names  of  the  Plotters  and  Actors ;  at  %%  bilk 
time  the  pannel  could  not  truly  a65rm  any  iii- 
fbrmaiioii  from  my  lord  Rca:  to  the  whilk  it  is 
SDsweretl  by  the  pannel,  that  he,  by  his  depo- 
•itioD  made  the  S4th  of  June,  has  declared, 
that  all  the  tmderstanding  the  pannel  had  in 
the  business,  came  to  him  from  the  lord  Rea, 
also  by  his  deposition  the  SOth  of  June. 

Item,  Tbe  lore)  Rea's  granting  of  the  speech 
himself  anent  the  two  earls,  makes  presump- 
tioD  against  the  said  lord  Rea,  likewise  for  the 
time,  *  Quia  dicta  facta  presupponunt  et  tra* 
l^boot  se  cum  suis  circumstantiis :'  neither  is 
k  probable  nor  ordinary,  that  there  should  be 
that  sagacity  of  spirit  in  the  pannel,  as  to  press 
what  the  lord  Rea  should  make  to  him  so  long- 
before,  *  Quod  non  prsesumitur,  sed  praesump- 
'  tio,  pro  eo  est,  quod  maxime  est,  secundum 
'  oaturam  toto  ;  titulo  de  presumptionibus/ 
And  so  this  Article  enforce^  not  against  the 
pannel,  that  he  is  maker  and  forger,  because 
die  lord  Kea  denies  not  simply,  but  the  time  of 
the  panuel's  deposition  thereanent,  whilk  is  no 
leasing. 

Item,  The  pannel  in  his  Examination  upon 
tbe  20th  of  June,  in  the  course  and  order  of 
the  depositions  thereof,  whilk  is  the  order  of 
lime,  before  the  article  anent  die  representa- 
tion of  the  list  of  names  to  the  Lord-Treasurer; 
be  depones,  that  the  lord  Rea  had  told  him, 
that  be  had  spoken  with  the  lord  Sesfurth,  and 
had  understood  that  from  hini ;  whilk  general 
bas  no  other  meaning  but  that  whilk  is  parti- 
colarized,  by  the  said  lord  Rca's  Eaamination 
apoo  tbe  S4tb  of  June ;  in  that  article  thereof, 
bearing  that  tbe  lord  Rea  did  affirm  to  the 
ptnnel,  that  he  heard  the  aforesaid  report  of 
tbe  two  earls,  before  the  pannel  made  or  deli- 
vered the  paper  of  representation. 

Ittm^  The  lord  Rea*s  deposition  upon  the 
94(h  of  June,  bears  not  tbe  lord  Rea  to  deny, 
that  be  did  affirm  to  the  pannel,  that  he  heard 
«he  report  of  the  said  two  earls  from  the  lord 
Seaibnh,  before  the  pannel  made  or  delivered 
t^  paper  of  representation  to  the  Treasurer. 


But  purports,  that  the  first  time  that  the 
lord  Seafortb  had  any  speech  with  the  lord 
Rea,  touching  the  two  earls,  their  being  privy 
to  the  particulars  and  secrets  of  the  lord 
Hamilton's  business,  was  upon  Monday  afler 
the  marquis's  coming  from  Scotland.  And  so 
that  the  lord  Seafnrtb  had  not  spoken  with  the 
lord  Rca  thereanent  at  that  time;  whilk  is  no- 
thing to  the  pannel,  whether  the  lord  Seafortb 
had  spoken  w^h  the  lord  Rea  or  not.  But 
denies  not  the  foresaid  report  of  the  two  earls 
made  by  the  lord  Rta  to  the  pannel,  whilk. the 
lord  Rea  did  then  affirm,  that  he  had  the  same 
by  information  of  the  lord  Seafortb ;  neither  is 
the  pannel  obliged  to  make  good  the  lord  Rea's 
warrant  herein,  that  the  lord  Rea  had  the  same 
by  information  of  the  lord  Seafortb;  but  the 
question  is,  if  the  paimel  heard  the  same  from 
the  lord  Rea,  before  the  giving  in  of  the  repre- 
sentation to  the  Treasurer.  Whilk  the  pannel 
affirms  and  abides  at,  conform  to  his  aeposi- 
tions,  made  upon  the  20th  and  S4th  of  June,  * 
as  said  is. 

Itemy  The  pannel  here  also  repeats  all  the 
objections  against  the  lord  Rea*s  Depositions^ 
ut supra. 

liem,  Anent  the  Article,  hearing,  the  lord 
Rea  to  have  told  the  pannel,  that  he  could  not 
guess  who  else  should  have  been  in  the  plot, 
unless  it  were  the  lord  Buccleu^h ;  and  that 
the  lord  Rea,  who  by  his  deposition  upon  the 
S4th  of  June  deponeii,  that  the  pannel,  and, 
not  he,  did  name  tbe  earl  of  Buccleugb,  as'one 
would  take  arms  in  Scotland  to  assist  the  mar- 
quis*. It  is  answered  thereto,  ui  tupra,  that  the 
pannel  by  his  deposition  has  declared,  that  all 
the  understanding  he  had  in  the  business,  came 
to  him  firom  the  lord  Rea ;  as  the  pannel's  exa- 
mination bears,  and  whilk  he  abides  at  |is  most 
true.         /.  *  ^ 

Item,  Thepanners  deposition  upon  the  '24 th 
of  June,  beanng  the  lord  Rea  told  him,  anent 
the  earl  of  Buccleugb,  is  not  simply,  but  CKifi 
caMOy  bearing  the  lord  Re;i's  reason,  wherefore 
he  named  him :  and  whilk  reason  in  substance 
is  granted  by  the  lord  Rea,  although  with  som« 
diversity  of  words,  at  the  least  not  denied  in 
his  Examination  upon  tlie  S4th  of  June.  And 
therefore,  the  said  lord  Rea's  deposition  affirm** 
in|;  the  reason,  but  denying  the  naming  the. 
said)  lord  Bucdeugh,  ought  not  to  be  credited 
in  his  denial ;  but  the  lord  Rea's  affirming  at 
the  reason,  inforces  upon  him  the  naming  ,of 
the  said  earl.  *  Quia  ratio  confessa  dicti  prafr- 
'  pooderat  et  praesumit  contra  proferentem/    • 

Item,  The  lord  Rea's  speeches  to  the  pannei 
aoent  the  lord* Buccleugh,  though  conjectural, 
necessitate  the  pannel'to  the  representation, 
and  revealinijr  of  the  same  to  his  majesty  ;  es- 
pecially seeing  the  lord  Rea  stren};tlienetb  the 
same  with  reason  wherefore  he  so  spake,  to  wit, 
that  lie  heard  the  lord  Buccleugh  speak  terrible 
and  presumptuous  words  against  the  king's 
majesty,  at  his  own  table  in  Holland ;  as  the 
pannefs  deposition  upon  the  84th  of  June  pui^ 
ports,  and  whilk  is  granted  by  the  lord  Rea 
himself  in  substance,  at  the  least  not  denied.  . 
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Itetttf  The  paonel  repeats  here  again  all  bis 
objections  aj^ninst  the  lord  Rea*8  depositions  ; 
and  alledges  that  ic  was  never  Iieard  nor  prac- 
tised, that  a  subject  being  necessitate  by  the 
ivLWf  to  reveal  what  may  concern  the  king  or 
state,  and  revealing  the  sanie  with  his  informer 
therein,  and  constantly  abiding  tliereat,  and 
willing  to  main  till  n  the  same  by  any  trial  or 
torture,  that  the  revealer,  upon  the  party's  de- 
nial, should  be  called  in  quettion  of  his  life,  or 
*  the  same  any  ways  work  against  the  revealer. 
And  whilk  if  it  should  ifow  take  place,  and 
begin  a  preparative  against  the  pannel,  the 
same  were  to  give  way  and  occasion  to  all  trea- 
sonable exploits;  and  that  securely,  because 
none  would  or  durst  reveal  the  same. 

And  further,  where  ic  is  affirmed  by  the 
dittay,  that  in  the  lin  presented  by  the  pannel 
to  the  Lord-Treasurer,  there  is  desi^j^ned  the 
earls  of  Haddington,. lioxhui]gh  and  Buccleugh 
to  be  Plotters ;  the  pannel  had  ground  to  make 
the  relation,  no  ways  affirming  any  thing  posi- 
tive ;  because  in  the  pannefs  deposition  made 
the  84th  of  June,  being  examined  and  asked 
why  in  the  aforesaid  paper,  he  makes  the  said 
earls  plotters; 

It  is  answered  in  the  Deposition,  that  the 
lord  Rea  had  told  the  pannel,  he  could  not 
guess  who  else  should  be  in  the  plot,  unless  it 
ivere  th6  earl  of  Buccleugh  ;  whilk  word  Plot, 
having  hail  relation  to  the  earl's  business,  must 
also  have  relation  to  the  otlier  two  earls,  seeing 
they  were  spoken  of  all  atone  time. 

It  is  answered  by  his  majesty's  Advocate,  first 
to  the  6rst  article  of  the  fifth  exception,  anent 
the  purging  of  the  Pannel^  speech  to  his  ma- 
jesty, upon  the  17tb  of  May  :  by  this  word  that 
IS  subjoined,  as  the  Pannel  is  informed,  whilk 
the  proponer  for  the  Pannel  will  have  to  be  re- 
peated m  all  the  subsequent  passages  concern- 
ing the  business ;  first,  that  this  word,  *  as  he 
'  is  iufonned,*  cannot  purge  him,  because  he 
received  no  positive  information  from  the  lord 
Rea  against  the  marquis,  ngr  no  warrant  to  call 
him  party,  prime  agent,  and  to  affirm  to  his  ma- 
jesty the  business  was  known ;  to  whilk  last  he 
aubjoins  his  counsel,  very  dangerous  for  the  life' 
and  estate  of  the  marquis;  whilks  three  are 
conjoined  to  infer  against  the  pannel,  an  ex-' 
ceeding  of  the  relation  made  to  him  by  the  lord 
Kea,  and  the  exceeding  of  it,  with  the  peril  of 
the  noMeman,  his  life  and  estate ;  there  being 
neither  word  nor  passage  in  the  lord  Rea's 
written  relation,  whilk  may  either  warrant  their 
speeches;  or  infer  them  by  consequence.  And  in 
matters  of  this  high  strain,  as  of  treason,  no  illa- 
tion by  consequence  is  permbsable,  but  upon 
the  peril  of  him  that  mfers;  For  in  all  the 
written  relation  there  is  not  a  direct  word 
spoken  against  the  marquis,  neither  by  David 
Ramsay,  nor  by  Mr.  Robert  Meldrum;  but 
ftllanerly  some  mad  and  franiick  speeches  utter- 
ed by  Meldrum  upon  his  own  imagination,  or 
wish  to  have  it  so,  for  disturbance  of  the  estate, 
by  expressing  the  manner  how  such  an  enter- 

frbe,  according  to  his  foolish  opinion,  might 
ejNfffurmed;  but  not  one  woid  or  syllable, 


that  Meldrum  beard  it  from  the  lord  marquis, 
or  from  any  who  declared  they  heard  the  mar- 
quis speak  it.  And  as  to  David  Ramsay,  the 
worst  word  that  is  in  his  relation,  is  anent  the 
marquis's  miscontentment,  and  all  the  marijois's 
aim  was  to  use  his  levy  fur  the  protection  of 
idiifiuu ;  wliilk  aim  and  intention  the  lord  Rea, 
after  his  coming  to  England,  clearly  nuderstood 
b^  the  lord  murquis  himself ;  who  eoiplored 
him  to  be  a  cohmel  in  his  company,  and  gare 
him  this  assurance,  tliat  he  that  would  hazard 
with  him  ii>  that  glorious  business  for  assistance 
of  the  king  of  Sweden,  should  make  use  of  biro, 
with  the  hasard  of  his  fortune  and  estate :  and 
none  of  these  passages  will  quadrate  with  tbo^e 
speeches  spoken  by  the  Pannel  to  hismnjest?;! 
1  bat  it  was  a  treason,  an  odtouH  treason,  m^ 
the  lord  marquis  party,  as  the  Pannel  was  io- 
formed;  and  that  it  was  the  filthiest  treason 
that  ever  was  intended,  and  th&t  the  Panoel 
was  sorry  that  any  Scouroan  should  harefkilee 
into  it,  it  being  a  shame  to  the  whole  nation: 
whilk  is  a  positive  affirmation,  not  as  the  Pao- 
nel was  informed,  but  as  he  himself  did  inftr, 
upon  the  relation  made  to  him  by  my  lord  Rea, 
who  would  ^ive  the  Pannel  no  assurance  be 
had  any  certain  ground,  whilk  is  manifest  by  the 
Panners  deposition  upon  the  20th  of  Jonelast. 
And  as  to  the  relation  albeit  it  avowed  with 
these  words,  as  he  is  informed,  could  gire  the 
Pannel  no  warrant  to  express  these  poMire 
speeches  to  his  majesty,  upon  the  17tb  of  Mav; 
so  far  less  to  the  other  of  piime  agent,  and 
known  business,  with  the  subsequent  coiio«e). 
First,  Because  they  are  positively  spoken  with- 
out adjection,  (as  he  is  informed),  and  where 
tlie  prop<mer  for  the  Pannel  un^es  that  these 
words  '  as  he  is  informed,'  must  be  repealed  io 
all  subsequent  passages ;  that  has  some  proba- 
bility, *  in  unico  continuo  actu,  vel  unica  scrip- 
lura.'  But  here  the  acts  are  diverse,  the  dtp 
diverse,  the  expression  of  writing  diverse,  the 
list  being  upon  the  16th  of  May ;  the  speech 
with  the  king,  as  he  is  informed,  upon  the  17th 
of  May ;  and  the  speech  of  the  known  busioes5 
with  tue  council  being  upon  the  S3d  of  Mai : 
and  these  three  taken  co/tjunciim  evidpotly 
charies  the  Pannel  with  tlie  excess  of  his  dutf. 
For  he  did  all  his  duty  tliat  was  required  of  bim, 
as  a  faithful  subject,  when  upon  ti»e  15di  ui 
May,  whilk  preceded  all  the  expressions,  be 
came  to  the  Lord-Treasurer  and  told  hini,  that 
he  had  «  business  to  reveal  concerning  his  ma- 
jesty, and  whilk,  as  he  said,  concerned  the 
marquis  of  Hamilton's  actions;  and  that  he  had 
the  same  of  the  lord  Rea :  after  the  whilk,  be 
had  BO  necessity  as  a  loyal  subject,  to  gp  ^ 
ther.  And  yet  he  goes  on  tutheexnressioDof 
all  these  speeches,  and  adds  thereto  nis  dange- 
rous counsel  to  his  majesty ;  whilk  can  have  no 
respect  to  the  lord  Rea*s  relation,  nor  to  the 
Pannel's  duty  in  revealing  of  it.  And  where 
tlie  Pannel  would  purge  his  giving  in  of  tlie 
lists  first,  because  it  is  not  an  enunciadve 
speech,  *  quia  caret  vinculo  t'  this  is  cootracj 
to  the  representation,  bearing  xhevinaiiwK^ 
the  marquift  ofilamiltoa  as  prime  e|ent:  viA 
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this  word  ij  must  he  repeated  in  the  subsequent 
word  Plotten;  the  sentence  being,  the  earls  of 
MelroSy  Roxburgh,  and  Buccieu^h  plotters. 
Whilk  is  a  sentence  that  has  a  clear  significa- 
tion, affirming  the  attribute  plotters  upon  them 
three,  in  as  evident  and  clear  signification,  as 
the  clause  subsequent,  whilk  names  the  whole 
noblemen  adherent  by  blood. 

And  where  it  is  alledged,  that  albeit  the  pan- 
uel  named  the  lord  marquis  prime  agent,  he 
did  allanerly  upon  intention  to  distinguish  the 
marquis,  and  the  other  three  earls  from  ttiese 
of  their  adherents  in  blood ;  and  urges  that 
this  intention  should  be  charitably  expounded  : 

It  is  answered,  that  '  crimen  vel  delictum 

*  non  potest  purgari  bona  rntentione/  And  if 
the  points  contained  in  the  Dittaj,  whereupon 
the  pannel  is  accused,  be  in  their  own  nature 
criminal,  they  cannot  be  purg^ed  by  a  good  in- 
tentioUy  nor  yet  by  a  protestation  adjected,  the 
lime  of  the  doing  it.  But  the  intention,  with 
Ihe  fact  and  deed,  are  both  alike  judged  odious, 
and  punishable.     '  £t  nunquam  praesumitur 

*  bona  intentio  nisi  prnbetur,  ad  eluendum  cri- 
^  men  f  as  it  is  instanced,  by  Jul.  Claras  de 
injuriis,  '  ta  mendris  salva  reverentia.'  This 
instance  being  adduced,  whilk  by  the  opinions 
of  all  the  doctors  cannot  excuse  the  committers 
of  the  injury,  and  much  less  in  this  Dittay ; 
whilk  contams  *  itijuriam  capitalem,'  striking 
upon  the  life  and  fame  of  the  noblemen. 
'  Nam  qui  defamat,  jugulat  plnsquam  maledic- 
'  to  quam  in  manu  injuria  est  qui  sic  incidiatur, 

*  at  nota  et  iamad  posteros  transeat,  quod  est 

*  saepe  condem  ocddere :'  and  chanty  can 
have  no  place  here,  without  the  offence  of  jus- 
tice, whilk  craves  the  due  punishment  from  the 
offender.  And  where  it  is  alledged,  that  the 
pannel  had  no  warrant,  both  to  name  the  mar- 
quis prime  agent,  and  the  earls  plotters,  by  a 
verbal  relation  from  the  lord  Rea,  there  can  be 
no  respect  had  to  a  verbal  relation,  except  it 
were  proven  to  the  judge,  especially  in  a  mat- 
ter *  tantae  atrocitacis.'  Neither  can  the.  pan- 
nel alledge  to  a  verbal  relation,  to  colour  liis 
behaviour  therewith ;  because  the  pannel  af- 
firms, that  their  verbal  relations  were  made 
upon  the  14th  and  15th  of  May ;  \%  hilk  pre- 
cedes the  relation  exhibited  in  writ,  upon  the 
18th  of  May.  In  the  whilk  relation  there  is 
not  a  syllable  of  the  three  earls  as  plotters ; 
albeit  in  the  relation  there  is  mention  made  of 
the  speeches  spoken  by  the  earl  6f  Roxburgh  to 
the  lord  Ilea.  And  the  pannel  having  given  in 
his  list  upon  the  16th  of  May,  and  knowing  the 

{>eril  of  adding  or  paring  to  that,  whifk  was  re* 
ated  to  liim  in  n  matter  of  this  importance ; 
whilk  should  have  been  as  tenderly  handled,  as 
the  life,  honour  and  safety  of  our  gracious  sove- 
reign upon  the  one  side ;  and  the  care  to  es- 
chew the  branding  of  noblemen  with  the  odious 
aspersion  of  his  treason,  did  reqhire  of  him,  on 
the  other  part :  And  cannot  pretend  a  colour 
of  excuse  by  the  omission  of  the  names  of  the 
said  three  earls  in  the  relation  given  in  upon 
the  18th  of  ]V|ay  thereafter ;  specially  seeing 
the  relation  in  effect  w«i  b»  own  deed ;  be- 


cause  he  brought  the  lord  Rea  to  his  majesty, 
to  make  the  relation.  And  the  lord  Rea,  in 
his  relation  to  his  majesty,  spake  never  a  word 
of  the  three  earls ;  nor  yet  the  pnnnel  in  hf» 
relation  to  the  king's  majesty,  and  the  Lord- 
Treasurer,  spake  not  a  syllable  thereof:  whilk 
is  clear  by  the  pauners  depositions  upon  the 
20th  of  June,  ^hich  bears  his  reintion,  made  ia 
presence  of  the  cnuncillurs  his  elamiuators ; 
wherein  is  no  word  of  the  three  carls.  And 
likewise  by  the  Examination  of  the  lord  Rea 
upon  the  21st  of  June,  which  is  such  like;  and 
when  his  mnjesty  had  remitted  the  pannel  and 
the  lord  Rea  to  the  Treasurer,  who  directed 
them  to  draw  up  the  lord  Rea's  relation  in 
writ ;  the  pannel  confesseth,  that  be  and  the 
lord  Hea  went  home,  and  sat  up  all  hight ;  and 
that  the  pannel,  after  the  lord  Rea  had  pat  the 
relation  in  writ,  did  write  the  same  aver  with 
his  own  hand,  out  of  the  lord  Rea's  Papers. 
And  yet  not  a  -word  of  the  relation  of  the  tliree* 
earls;  which  would  not  ha^e  been  omitted, 
if  it  had  been  truly  done.  And  v^here  the 
pannel  pretends,  that  tlie  omission  thereof  wa» 
in  respect  that  the  relation  contains  allanerly 
that  which  was  related  by  the  lord  Rea  npon 
the  13th  of  May ;  "butnot  that  which  was  upon 
14th  and  15ih  of  May  ;  which  was  learned  of 
the  lord  Seaforth ;  that  alledgeance  hath  no 
warrant  of  the  relation,  nor  yet  any  appear- 
ance at  all ;  because  in  the  panners  examina- 
tion upon  the  20th  of  June,  the  pannel  doth 
condescend  of  that  which  was  done  upon  the 
14th  and  15th  of  May;  hut  not  one  word  of 
the  earls,  albeit  in  that  same  exammation  he 
makes  mention,  that  the  lord  Rea  had  spoken 
with  the  lord  Seaforth.  And  bic-likc^  m  the 
examinaticm  of  Donald  lord  Reif^upon  the  Slat 
of  Jime,  1631,  and  also  the  pannel's  o\Vn  depo- 
sition foresaid  ;  that  the  pannel  two  days  after 
the  relation,  which  belioved  to  be  upon  the 
20th  of  Mav  (relation  being  upon  the  18th),. 
the  pan-nel  \)roughi  the  lord  Rea  to  the  Trea- 
surer, aad  caused  him  to  subscribe' his  rela- 
tion; at  which  time  the  pannel  told  the  Lord- 
Treasurer,  that  the  lord  Rea  bad  more  to  say : 
whereupon  the  lord  Rea  being  asked  what  it 
was,  and  wherefore  detained,  the  lord  Rea  an- 
swered, that  he  had  spoken  with  the  lord  Sea- 
forth, and  had  sundry  particulars  from  him, 
which  he  did  not  tell  to  the  lord  Uchiitrie  in 
particular,  but  generally  affirmed  lo  him  he 
would  say  more.  But  one  or  two  days  after^ 
the  lord  Rea  went  to  the  earl  of  Seaforth,  and 
then  told  the  same,  first  to  the  pannel.  And 
that  the  pannel,  upon  the  Sunday  of  the  morn- 
ing (which  was  the  day  of  the  marquis's  return- 
ing from  Scotland)  he  had  told  the  Lord-Tiea- 
surer  these  particulars,  spoken  by  the  lord  Sea- 
forth, and  therewith  also  of  the  marquis's  re> 
turn :  whereby  it  is  clear,  that  as  nothing  it 
contiiined  in  the  relation  touching  Che  three 
earU,  neither  in  the  verbal  relation  to  his  ma-* 
jesty  and  Lord-Treasurer,  aorinthe  subscribet^ 
relation;  so  the  speeches  thereanent  spnkea 
by  the  lord  Rea  to  the  pannel,  was  not  till  «g)aift 
days  after  giving  iaof  tbe  list*. 

a* 
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And  where  it  is  ^Hedged  b]/  the  paoncl,  that 
an  the  lord  Ilea's  fact  CHunoi  burden  him,  far 
Ie&s  his  omission  ;  it  is  answered,  first,  it  must 
bind  iiiin,  because  he  has  named  him  ,to  be  bis 
nuthnr :  and  wherein  he  is  not  his  autIior<)  the 
p'.tnnei  hiiuself  must  needs  be  the  tbrger.  And 
next,  because  the  relation  iu  e(Tect  is  t);e  pau- 
ixtVb  oun  i^edf  as  said  is  ;   and  ns  to  the  pur- 

fation  of  the  speeches,  that  the  business  is 
novvn,  '  Sir,  either  do  or  die;'  that  the  same 
must  be  interpret  <  secuudum  communeni  usum 
'  loquendi;'  and  to  mean  as  mickel  as,  see  to 
your  own  safety  :  it  is  answered,  that  they 
must  be  taken  properly,  and  not  improperly. 
And  must  be  ruled  by  (he  precediog  speeches 
of  the  party  and  prime  agent ;  as  if  the  pannel 
had  said  to  any  person,  this  man  slew  your  fa- 
tljer,  '  do  or  die/  In  the  which  case,  the 
words  would  not  be  exponed  safety,  but  re- 
venue :  and  \>here  it  is  alledged  '  quod  in  du- 
*  biis  benignior  fieri  debet  interpreiatio  ;*  this 
rule  of  law  has  only  place  '  in  contradictibu^, 
'  sed  non  in  criminlbus,  prseclpue  atrocioribus,' 
lis  this  is.-  But  it  is  urged,  *  hie  sumus  in  fac- 
'  to  licito  ;*  but  it  is  answered,  *  hie  in  maxinie 
'  illicito/  Because  there  was  nothing  required 
of  the  pannel,  but  to  reveal,  whiik  was  dune  of 
LeforeJ ;  nnd  whatever  was  done  after  the  re- 
vealing, that  might  tend  to  the  hurt  of  the  re- 
putation of  the  noblemen^  or  touch  them,  in 
their  life  and  e'^tate,  was  altogether  unlawful 
and  capital ;  and  the  unlawfulness  is  manifest, 
by  the  subjoining  of  that  pernicious  counsel, 
'  to  do  or  die  :'  whilk  is  not  of  tlie  nature  of  a 
relation,  but  of  the  nature  of  the  instigation,  of 
a  sovereign  prince  to  a  dangerous  act,  tending 
to  the  destruction  of  the  life  and  honour  of 
them,  against  whom  the  counsel  is  given  ;  and 
by  their  answers,  tlw  whole  objections  made 
agaiiisi  the  particulars  of  the  libel  are  solved. 
To  the  uhich  is  added,  the  lord  Rea*s  declara- 
tion by  oath,  freeing  ihe  marquis,  his  majesty's 
letter  of  the  S9th  of  June,  sent  down  to  the 
council,  declaring  the  lord  marquis,  and  the 
said  three  earls  of  Haddington,  Roxburgh  and 
Buccleagh  (to  be  as  his  majesty  knows  them  to 
be)  as  good  and  faithful  subjects  as  any  within 
his  majesty *s  kingdoms  ;  and  declariug'his  ma- 
jesty's resolution,  to  have  those  who  have  given 
false  information  ogainst  them,  to  be  punished. 
After  the  which,  did  follow  hi-j  majesty's  letter 
of  the  date  of  the  24ih  of  September,  for  trying 
and  censuring  the  pannel,  upon  the  particulars 
given  forth  by  him  against  the  noblemen : 
wherein  the  pannel,  notwithstanding  of  all  liis 
purgations,  can  have  no  iust  warrant  against 
the  marquis,  specially  in  the  two  last  poiuts  of 
prime  agent,  and  known  business ;  nor  pretext 
against  the  earls  of  Haddington  and  Roxburgh ; 
but^  by  the  pannel's  confession,  least  of  all 
^  against  the  earl  of  Buccleugh,  against  whom  he 
had  uuthing  but  a  g^ess  by  his  own  confession^ 
and  yet'  he  makes  him  plotter. 

It  is  duplyed  by  Mr.  Robert  Nairne  for  the 
pannel,  that  this  Dit  tay  consists  upon  three  deeds 
done  and  committed,  by  the  pannel,  together 
with  his  intention  in  the  domg  of  them.    As 


to  the  pannel's  intention,  tkat  it  was  not  of 
purpose  uf  making  any  leasing,  against  the  act 
of  parliament,  but  to  the  revealing  of  fin  alledg- 
ed tceason  against  his  majesty;  the  revealing 
whereof  was  necessitate  by  tliat  addition  ad- 
joint to  the  last  act  of  parliament  libelled :  fur 
obedience  of  ihe  wliilk  act,  the  pannel  did  what- 
ever was  done  in  this  business  by  him,  and  that 
the  first  part  of  the  dittay  is  not  relevant  again&t 
the  pannel   to  infer  the  punishment  libelled 
against  him,  is  clear,  by  retorting  of  the  argu- 
ment after  this  manner:  A  deed  commanded 
by  the  act  of  parliament,  cannot  infer  a  punish- 
ment by  the  same  act  of  parliament;  true  it  15, 
that  the  first  deed  contained  in  the  assnmptioo 
ofthb  dittay  was  commanded  by  the  act  of 
parliament,  imponing  a  necessity  to  all  bearers 
of  treasonable  speeches  against  the  king  or  state 
to  rcreal   the  same :  Ergo,  he  did  the  sam^ 
lawfully.    Whereas  it  is  alledged  in  the  dittay, 
that  by  and  after  the  information  which  the 
pannel  had  by  relation,  he  has  exceeded  in  the 
particulars  expressed  in  die  dittay.    And  first, 
in  the  first  particular,  at  the  doing  and  speak- 
ing whereof  by  and  after  tlie  anterior  iulorma- 
tion,  which  the  pannel  had  rec<:ived,  the  lord 
Rea  his  author  was  present :  who  being  uiquir- 
cd  or  by  his  majesty,  why  he  was  so  long  in  re- 
vealing of  the  alledged  treasons;  he  answered. 
That  he  was  afraid  to  do  the  same,  iu  respect 
of  the  nearness  betwixt  his  majesty  and  the 
marquis.     So  that  that  which  the  pannel  did 
for  obedience  to  the  law,  and  his  author  being 
present  beside  him^  is  no  ways  relevant  to  infer 
the  punishment  of  Leasing-makers  against  him 
contained  in  the  act  of  parliament.    Like  as 
also  the  said  lord  Rea,  after  the  said  relation 
to  his  majesty  being  remitted  to  the  lord-tre:i- 
surer,  declared  that  the  marquis  was  party; 
and  furtlier  said,  That  he  would  cause  as  honest 
men  as  the  lord  Rea  himself  to  affirm  the  same. 
Whereas  my  Lord  Advocate,  in  his  reply, 
quarrels  the  former  words  positively  set  donn, 
and'  not  by  relation :  it  is  duplyed,  Tliat  the 
form  of  the  speech  is  not  in  question  here,  but 
the  matter ;  for  albeit,  that  the  pannel  had  re- 
ported in  other  words,  or  by  a  description,  or 
paraphrase,  that  which  my  lord  Rea  related 
unto  him,  witliout  changing  or  altering  of  the 
substance,  commits  no  fault,  nor  cannot  be 
accounted    therefore    a   leasing-maker.     And 
here  the  proponer  repeats  the  words  contained 
in  the  relation  and  depositions,  which  he  remits 
to  the  Judges  consideration.    And  to  the  se- 
cond part  of  the  subsumption,  anetit  the  deli- 
very of  the  List  of  Names  to  tlie  treasurer,  it 
is  answered.  That  that  part  of  the  Dittay  is 
most  irrelevant,  and  cannot  be  subsumed  upon 
the  proposition  of  the  indictment;  for  to  reason 
thus,  all  leasing  makers  should  be  punished. 
True  it  is,  that  the  pannel  has  written,  and 
delivered   a  list  of  names  to   the  treasurer: 
Ergo,  he  ought  to  be  punished,  is  an  evil  argu- 
ment, which  is  remitted  to  the  judge,  except 
it  had  libelled,  tliat  the  said  list  contained  lead- 
ings, which  is  not  libelled.     And  albeit  it  had 
been  libelled,  it  b  alledged^  that  tht  said  libt  of 
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names  as  it  is  set  down,  contains  no  porposf ,  Tor 
it  is  not  written  therein,  prinoe  agent  and  plot- 
ten  in  sacb  a  treason ;  not  only  indefinite  prime 
agent  and  plotters.  And  if  the  pursuer  will  force 
these  wor&y  to  this  alledged  treason  contained 
in  the  relation,  the  pannel  then  'will  repeat  the 
word  used  of  before  (as  he  is  informed).  And 
here  alledges,  that  it  is  as  lesorac,  or  raiher  more 
lesooie  to  the  pannel,  to  erk  true  words  for  the 
pannel's  good,  nor  to  the  pursuer  of  the  Dittay, 
to  erk  others  for  his  accusation.  And  alheit 
the  said  words  had  been  adjected,  whereby  the 
sentence  might  have  been  filled  against  the 
panoel;  yet  he  closes  himself  with  the  relation 
made  by  the  said  lord  Rea  verbally,  before 
making  of  the  written  relation.  And  where  it 
is  disputed,  that  there  cannot  be  a  verbal  rela- 
tion here  respected ;  it  is  answered  for  the  pan- 
nel,  that  it  is  clear,  the  written  relation  we 
learned  of  the  marquis's  servants  and  followers 
tantum. 

And  further  alledges,  That  the  disputation 
of  the  time  of  the  giving  in  of  the  List  upon 
the  16th  day,  and  the  time  of  the  speaking  of 
the  lord  Rea  with  the  lord  Seaforth,  upon  the 
21&tday,  is  no  ways  relevant  nor  material ;  it 
being  confessed,  at  the  least  not  denied  by  my 
lord  Rea,  that  he  had  related  of  the  three  earls 
to  the  pannel :  For  the  deed  being  constant, 
tiie  circumstance  of  time  is  not  so  material, 
and  cannot  be  presumed  that  the  pannel  should 
have  any  knowledge  thereof;  who -had  of  be- 
fore been  very  long  absent,  and  no  ways  in- 
terested in  their  advice,  and  altogether  ignorant 
of  them ;  could  of  himself  without  any  informa- 
tion, named  the  same  persons  whom  the  re- 
vcaler  was  to  name,  and  none  other. 

It  is  answered  by  his  majesty's  Advocate, 
Tliat  he  oppoiies  th^  Dittay,  with  the  reply 
made  to  the  former  defences. 

Lastly,  It  is  alledged  for  the  pannel,  That 
as  it  cannot  be  proceeded  against  the  pannel 
here  in  Scotland,  but  conform  to  the  Ian  9  and 
statutes  of  England,  the  place  of  the  pannel's 
alledged  offence,  and  according  as  (he  fact  is 
panishable,  or  not  punishable,  and  more  and 
less  punishable  in  the  kingdom 'of  England  ;  so 
there  can  be  no  legal  accusation  institute  or 
laid  against  the  pannel  here  in  Scotland  for  the 
said  facts  and  deed,  but  upon  the  laws  of  Eng- 
land, or  at  least  upon  the  common  law.  And 
true  it  is,  that  the  Dittay  is  not  founded  upon 
the  laws  of  England,  nor  yet  upon  the  common 
law ;  but  upon  the  municipal  laws  of  Scotland, 
and  acts  of  parliament  thereof:  And  therefore 
the  Dittay  is  no  wa^s  relevant,  subsuming  and 
concluding  upon  the  acts  of  parliament,  men- 
tioned in  the  proposition  of  the  Dittay. 

Item,  If  the  relevancy  of  the  Dittay  all  be 
sustained,  it  is  alledged,  that  there  can  he  no 
pain  inflicted,  but  that  whereby  the  said  facts 
and  deeds  are  punishable  by  the  l.iws  and  sta- 
tutes of  England,  or  by  the  common  law,  nod 
no  wavb  by  the  pains  mentioned  in  the  said 
act»  ot  parliament.     *  Quia  judex  originis  vel 

*  domicilii  non   potest  punire  subilitum  delin- 

*  queatem  eitra  territorium,    nisi    secundum 


*  pocnam  iinpositam  a  jure  communi  vel  siotutis 

*  loci  in    quo  deliquir,  non   anteui  secundum 

*  statuta  ipsius  loci  urigiiiis  lel  domicilii.'  Jul. 
Claru5,  Quaestio  85. 

To  flic  wliilk  it  is  answered  by  his  mnjt sty's 
Advocate,  That  the  first  pan  of  thenllid^eance 
is  altogether  unreasonable  and  absurd  ;  and  as 
to  tijc  second  part  of  the  aliedgeance,  it  is  an- 
sweVed,  That  the  pannel,  being  a  Scotsman  by 
birth,  and  also  quond  domicilium  being  resident, 
by  his  lady  and  children  in  Scotland  ;  and  hav- 
ing committed  the  crime  libelled  nguin&t  four 
noblemen  in  Scotland ;  he  must  be  subject  not 
only  to  the  laws  of  the  kingdom,  but  to  the  pain 
and  punishment  contained  in  the  laws  :  like  as 
his  majesty  by  his  missive  letter  has  ordained 
him  to  be  tried  and  censured  by  the  laws  of  the 
kingdom.  And  where  it  is  allcd^,  thiU  he  is 
only  punishable  b]^  the  pain  indicted  in  Eng- 
land, where  the  crune  is  committed  ;  iind  for 
this  alledges  Jul.  CI.  in  his  85th  question  ;  fir^t 
Julius  Clams  in  that  place  calls  the  matter  dis- 
putable, *  et  egere  decisione  Ciesaresi.'  Next, 
ne  adduces  the  number  of  doctors,  conflicting 
in  divers  opinions  pro  et  contra.  And  in  the 
end  he  seems  himself  tu  incline  to  Uie  punish- 
ment ioci  delicti  And  after  it,  cites  Mariaiuis 
in  cap.  *  Postulasti  extra  de  foro  competenti : 
'  qjui^icit  gencraliter  esse  coniuiunem  conclu- 

*  sionem,  quod  deliiK}uens  debeat  punire  poena 
'  iinposiia  a    statutis    Inci  in  .quo  delinquens 

*  punitur.'  And  this  last  speech  after  his  om  n 
carries  comtnunem  opinionem,  for  his  otvu  is  only 
given,  ad  caution&n,  to  free  1  he  judges  from  in- 
quisition of  law.  From  whilk.the  Juftice- 
General  is  well  warranted,  by  his  majesty's  let- 
ter commanding  the  pannel  to  be  judged,  con- 
foiTO  to  the  laws  of  the  kirgdom. 

And  further,  it  is  granted  by  Jul.  Clar,  to  the 
which  the  proponer  assents  in  his  acceptation, 
'  quod  posset  delinquens  punire  pG^najuriscom- 

*  munis  vel  poena  loci  ubi  delinquitur.'  But  so 
it  is,  that  by  the  common  law,  *  Calumniatores 

*  puniuntur  pcena  tnliouis,  lege  quisvis  Cod.  de 

*  Calumniatoribus,  novella  Leonis  77.  Lege 
'  finnii  Cod.  de  accusationibus  Leg.  S8.  digest. 

*  de  pcenis.*  And  Cicero  in  lus  fragments  cites 
the  Law  in  his  Twelve  Tables,  in  these  words  : 

*  Nostras  inquit,  duodecim  tabulae  cumperpau- 

*  cas  res  capiie  sanxissent  in  his  banc  sanxien- 

*  dam  putaverint ;  si  qnis  actitnvisset  quod  in- 
'  famiam  fateret  flagitiumve  atteri,  et  prsterea 

*  atrox  injuria,  de  jure  rommuni  punibilis  est 

*  poena  mortis.'  Jul.  Clar.  Questione  83  im- 
mero  9. 

Tlie  Justice  contitmes  this  Diet  with  all  far- 
ther disputation  and  reasoning  in  this  matter, 
to  the  morn  the  third  day  of  December  instant ; 
and  ordains  the  pannel  to  be  returned  back  to 
his  ward,  tlicrehi  to  remain  in  the  mean  time. 
The  persons  of  assise  warned  theretOy  apud  acta, 
as  of  hefure,  ilk  person  under  the  pain  of  1,000 
marks. 

Ouria  J»rsticiaria  S.  D.  N.  Regis  tent'  in  prato- 
rio  burci  de  Edinburgh,  tortio  die  meusii 
Dcceuibris,  anno  Dom.  millesimo,  scxccn- 
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discretos  viros,  tnaf>istro«  AUxandrum  Col- 
villc  dc  Blair,  et  Jacobuzn  Koberioun,  Ad- 
vocatiim,  Justiciarios  dcuutatos  oohilis  et 
potentis  coinitis  VVillielmi  comitis  de  Stra- 
theme  et  Moiiteith,  dom.  Grabame,  Kil- 
hryde,  et  K^npent,  prxbidis  secreti  concilii 
ac  juisuciarii  generalis  diet.  S.  D.  N.  Regis, 
tonus  sui  regni  Scotiie,  ubilibet  coostitut. 
sectis  vocatis  et  curia  legitime  affirinata« 

Intran' 

James  lord  Uctiiltrie^  delated  in  the  crimes 
foresaid,  specified  in  bisDittay. 

Pursuer. — Sir  lliomas  Hope  of  Craighall, 
knight  and  baronet;  Advocate  to  our  sovereign 
lord  for  his  highnesses  entries. 

Prolocutors  in  defence. — Mr.  Robert  Nairne, 
Mr.  Alexauder  Pieirson,  Gilbert  Neilson,  Advo- 
cates. 

It  is  duply ed  by  the  said  James  lord  Ucbil- 
trie  himself,  being  entiTed  upon  panuel  anent 
the  first  part  of  my  Lord  Advocate's  reply, 
hearing,  that  the  Clausule,  as  he  was  informed, 
can  no  ways  be  repeated  in  the  particulars. 
And  although  the  pannel  so  said,  yet  he  has  no 
positive  information  from  the  lord  Rea ;  it  is 
answered,  the  same  ought  to  be  repelled,  be- 
cause of  the  clause  '  as  the  pannel  was  inform- 
ed *  purported  in  the  Dittay  itself:  For  the  pan- 
nel in  that  whilk  is  the  same,  and  strength  of  the 
whole  Dittay,  is  necessarily  understood,  and 
ahould  be  repeated  in  all  the  subsequent  pas- 
sages of  the  Dittav;  because  it  is  unicus  actus 
€0ntinuatu8.  And  w  bilks  whole  three  parts  of 
the  subsumption,  as  tbey  are  u^ed  conjunctly  by 
my  Lord  Advocate  against  the  pannel ;  so  the 
pannel  nlledges  that  these  words,  as  he  is  in- 
lormed,  contained  in  the  general,  must  be  un- 
derstood and  repeated  in  ail  the  three  several 
parts  of  the  subsumption ;  as  being  the  sum  of 
all,  whilk  is  after  alledged,  or  was  after  imparted 
by  tUe  pannel,  and  ought  so  to  be  understood. 
And  where  it  is  alledged,  that  where  the  pannel, 
although  he  said, '  as  he  was  informed,*  yet  it  is 
po  positive  information  from  my  lord  Rea,  to 
ground  a  positive  assertion  of  the  whole,  con- 
tained in  the  Dittay. 

It  is  answered  thereto,  He  had  positive  asser- 
tions and  infonnation  gtumd  relationem ;  ud 
quoad  veritattm  he  was  not  bound  to  have  it ; 
sic-like  many  parts  of  his  affirmations  would  be 
best  cleared  by  the  confronting  of  tlie  paanel 
and  his  informer,  uhilk  was  never  vet  done. 
Neither  are  the  chief  of  the  pannel  s  aflinna- 
tionsy  alledged  by  my  Lord  Advocate,  simply 
taken,  positive  amrmations,  but  with  ixkterpre- 
tatioQs,  constructions  and  glosses,  dipping  in 
mentem  of  the  pannel :  To  which  God  is  nis  only 
judge,  and  it  is  an  hard  matter  by  jiresumed 
constructions,  to  draw  the  pannel  to  the  ques- 
tion of  his  life ;  *  Num  uon  presumuutur  delicta, 
*  sed  probantur.*  The  paiinel  refers  himself  to 
his  deposition,  in  subtt<tutiaUku$t  undenied  by 
the  lord  Rea,  as  is  clear  by  the  pannel's  former 
eiceptioos.  Whereas  my  Lord  Advocate  men- 
tions the  foadness  and  tooiisb  imagination  of 


speeches ;  first,  the  pannel  protestSi  he  urges 
nothing  against  those  noblemen  from  himself, 
ah  origins.  But  he  adheres  to  the  Relations  uf 
the  lord  Rea,  verbal  and  by  writ ;  neither  dift> 
uutes  he  against  Meldrum*s  sufficiency,  or  for 
it ;  but  that  Meldi  urn's  worcb,  related  to 
him  by  the  lord  Rea,  gave  him  just  ground  of 
reveulmg.  And  as  to  the  won»  alledged,  re- 
lated by  the  pannel  to  the  kins,  anent  the 
odiousness  of  the  matter,  ami  the  lord  marquii 
as  party ;  this  can  no  ways  be  laid  to  the  panneri 
charge  as  a  fault,  much  less  as  a  crime  capital, 
because  the  informer,  viz.  the  lord  Rea,  was 
present  at  the  discourse  ;  and  related  huosetf 
to  the  king,  eodem  Umporg,  the  particulars  of 
what  the  pannel  had  spoken ;  neither  did  he  at 
chat  time  oppose  him,  or  contradict  him  in  ooe 
circumstance,  whereby  the  pannel  was  bom  fide 
exonered,  and  therefore  ought  not  now  to  be 
laid  to  his  charge.  And  further,  in  the  time  of 
the  pannel's  relating  his  own  words,  the  paanel 
affirms,  tliat  he  did  it  with  tears  coming  ofer 
his  cheeks,  no  sign  of  malice,  or  sowing  sedition, 
in  expressing  these  words  to  the  king,  like  as 
his  majesty  bare  record  thereof,  before  the 
council  of  England,  the  impannelled  being  pre- 
sent. 

And  to  that  part  of  my  Lord  Advocate's  Re- 
ply, anent  the  lord  marquis  to  be  prime  af^eot; 
the  pannel  repeats  the  hrst  member  of  his  du- 
ply, together  with  the  impuunelled's  former  ex- 
ceptions thereanent. 

And  where  my  Lord  Advocate  affirms,  that 
the  pannel  did  his  duly  sufficiently  in  the  iirst 
discourse,  and  might  have  acquiesced  therp  w  iib 
duty ;  the  pannel  affirms,  that  he  could  not,  be- 
cause all  the  time,  from  the  13t]i  of  May  to  the 
20th,  it  was  actut  continvatuSf  by  constant  in- 
formation running  from  the  informer  to  the 
pannel;  and  so  required  a  constant  duty,  whilk 
lie  durst  not  omit,  neither  with  safety  nor  duty. 
And  this  is  clearly  by  my  lord  Ilea's  own  De- 
position ;  who  aihnus  the  relating  of  several 
things,  in  several  days  and  times,  and  is  manir 
festly  proven  by  the  pannt'l's  own  depositions. 

And  where  my  Lord  Advocate  refuses  to  the 
pannel  the  exception  of  ciiarity,  answering, 
That  *  crimen  non  potest  purgtiri  bona  inteii- 
*  tione,  transeat,'  where  there  is  '  crimen  sim- 
'  plex.'  But  where  there  is  '  tanturo  crinieu/ 
by  constructions,  periphrases, and  g\usse^supra 
menifun^  yea,  contra  mentem  of  the  panoel; 
there  charity  justly  may  be  admitted:  For  a 
good  intention,  as  it  will  not  purge  a  manifest 
crime,  neither  should  the  wresting  of  the  pan- 
nefs  intention  inforce  a  crime,  and  so  not  debar 
charity. 

And  where  my  Lord  Advocate  doth  orge 
against  the  pannel's  defaming  of  the  noblemen, 
i(  is  answered  by  the  pannel,  that  tlie  firbt  au- 
thor must  be  the  defamer,  and  not  the  revealer; 
Uie  whole  matter  of  the  pretended  defamation, 
being  original  acU  of  the  lord  Ren's  ^uodde- 
ftMorum,  upon  pannel,  and  not  acts  of  (be 
pannel;  as  it  is  evident,  by  the  pannefs  two 
depositions^  the  lord  Rea's  first  deposition  tlie 
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2l5tof  May,  where  the  said  lord  Rea  dotb  ac- 
kui>wled^e  tlie  examination  ot'Uie  paiuiel,  taken 
the  SOth  of  June,  to  be  true  in  uil  poiuts,  to 
ftr  Od  the  ^me  concerus  the  knowledge,  words 
aod  uctA  of  the  said  lord  Rea;  upon  the  espla- 
iKitions  tlieo  following.  B^  which  expUiiations, 
and  outwicfastandiog  thereof,  there  is  substance 
eooush  in  the  panners  deposition,  to  prote 
that  Uie  lord  Rea,  and  not  the  pannel,  was  au- 
thor to  the  whole  matter  of  the  pretended  de- 
famation. And  whereas  my  Lord  Advocate 
would  in  his  reply  seem  to  question  the  TerbRl 
relations,  flowiiu  ftom  the  lord  Rea  to  the 
pannel;  to  this  the  paonel  opposes  his  own  de- 
position, and  the  first  article  of  my  lord  Rea's 
examination  formerly  cited,  wherein  the  lord 
Rea  ratifies  the  pannel's  verbal  assertions :  if 
he  ratifies  them,  they  most  be  in  rerum  natura  ,* 
if  they  be^  my  Lord  Advocate's  assertion  is  not 
relevant.  And  where  my  Lord  Advocate  al- 
leges the  leaving  forth  of  the  lord  Rea*8  verbal 
relation,  out  of  bis  representation  in  writ,  given 
ia  to  the  Lord  Treasurer;  the  pannel  repeaU 
his  exception  made  thereanent  as  before.  And 
t)  all  uiy  Lord  Advocate's  discourse  to  that 
elect,  containing  one  side  of  paper,  the  pannel 
oppooes  his  first  answer,  and  his  depositions, 
and  the  lurd  Rea's  relations,  and  his  exauiina^ 
lions  aureciiig  thereto.  And  whereas  my  Lord 
Advocate  would  bind  the  pannel  to  answer  for 
the  lord  Ue4t's  omissions,  becauM  the  lord  Rea 
is  his  author;  the  pannel  being  sitting  behind 
at  the  time  of  the  expression,  can  hardly  find 
means  to  be  persuaded  that  it  came  from  his 
majesty's  advocate;  and  oppones  and  repeats  | 
the  pannel's  exception  herein.  And  where  my 
}jjrd  Advocate,  upon  these  words,  ye  know  the 
business,  and  not  the  time  (do  or  die),  says, 
that  these  words  should  have  a  proper  inierpre- 
tabon;  nhic'ii  is,  says  he,  to  be  acoansel  given 
by  tiie  pauoel,  for  subversion  of  the  marquis's 
honour  and  estate ;  the  pannel  answers  thereto, 
that  he  adheres  to  his  exception  already  al- 
ready alleged ;  and  further  adds,  that  the  lord 
Hea  said  to  ihe  pannel  that  Sunday  morning, 
tliat  the  lord  Seaturth  had  said  to  the  lurd  Rea, 
their  purpose  was  to  take  the  kbig,  tlie  queen, 
and  the  prince :  and  so  the  inforniStion  beinf; 
^iven  to  the  pannel,  furnished  to  the  pannel 
great  cause  of  fear,  and  his  fear  the  reason  of 
the  expression  of  these  words,  of  advisine  the 
king  to  prevent  lys  danger;  as  the  pannel  had 
formerly  advised  my  Lord  Treasurer  of  England, 
to  advise  his  majesty  to  retire  to  Whitehall  from 
Greenwich,  as  to  a  place  of  more  safety.  And 
this  is  dear,  by  the  pannel's  deposition  the  SOth 
ot  June,  ratified  by  the  lord  Rea  in  the  first 
aiticle  of  his  exammation  the  91st  of  June. 

And  where  my  Lord  Advocate  alleges,  that 
the  lord  Ken  and  his  majesty's  letter  frees  the 
marquis  of  llnmiltftn,  and  the  other  noblemen, 
bj  the  lord  Ilea's  oath :  It  is  answered  thereto 
by  the  pannel,  titat  the  pannel  doth  not  charge 
them;  be  only  charges  the  lord  Rea  as  his  in- 
former and  author,  hnmbly  attesting,  that  in 
what  essential  points  the  lord  Ren  is  contrary 
tothepaauely  lie  does  the  pannel  «vroiig:  and 


therefore  the  pannel  dedares,  that  whensoever 
it  frhall  please  tiis  majesty  to  permit  the  pannel 
and  the  lord  Rea  to  be  confronted,  or  if  tb^n 
upon  diiierence,  the  matter  be  not  cleared  of  the 
Banners  ionocency ;  the  pannel  is  ready  to  haaard 
Li»  hfe  iu  a  duel,  to  the  glory  of  God,  and  to  the 
dearingof  the  truth  of  this  business,  his  majesty 
commanding  the  samc^  with  a  protestation,  that 
he  carries  no  malice  to  the  said  lord  Rea.  If  the 
business  be  not  decided  by  this,  or  uat  if  his 
majesty  is  pleased  to  admit  torture  before  a 
duei-trial,  the  pannel  is  rendy  with  him  to  bear 
out  the  torture,  and  to  be  tried  thereby,  with 
the  said  lord  Rea,  and  let  the  truth  then  ap« 
pear :  which  if  it  be  not  then,  whenever  it  shatt 
please  God  to  call  the  pannel  to  bear  testi- 
mony thereof  with  his  blood,  if  God  be  not 
graaously  pleased  to  bear  him  up  in  it,  let 
men  so  conceive :  and  if  God  bear  him  out  ia 
it,  then  will  he  be  foand  meet  after  his  deach> 
to  iMive  been  an  honest  man,  and  bis  blood 
shall  be  reouired  of  the  takers  thereof. 

My  Lord  Advocate,  before  any  answer  to  be 
made  by  him  to  the  pannel's  former  duply,  pro- 
duced his  majesty's  Letter  sent  down  to  the  lords 
of  his  majesty's  privy-council,  of  the  date  of 
the  29th  of  June,  ibsi,  and  desired  the  same 
to  he  judicially  read,  of  thfe  whilk  the  tenor 
follows : 

"  To  our  right  trusty,  &c.  the  viscoont  of 
■  Duplin,  our  Chancellnf;  the  earl  of  Menteith, 

*  President  of  our  privy-council ;  and  to  the 

*  remanent  earls,  lords,  and  other  of  our  privy- 

*  coaijcil,  of  our  kingdom  of  Scotland." — Sic 
suprascnbitur, 

'<  C.  R.  Right  trusty,  &c.  we  greet  you  well. 

<  Whereas  we  are  informed  of  a  practice  in  ap*- 
'  pearance  so  pernicious,  and  nearly  concerning 

*  us,  as  t%e  would  not  but  take  some  trial  there> 

<  of,  both  by  ourself,  and  some  of  our  council, 
'  appointed  by  us  for  that  purpose.    But  in  the 

*  mean  time,  because  of  some  sinistrous  ru* 
'  moors  maliciously  dispersed  thereupon,  to  the 

*  prejudice  of  our  right  trusty  and  right  weli- 
'  neloved  cousins  and  counsellors^  the  marquis 

<  of  Hamilton,  and  tlie  earls  of  Haddington, 

*  Roxburgh,  and  Buccleugh,  and  some  others  ; 
^  lest  the  like  reports  be  brought  unto  your 

<  cars  we  have  thought  good  hereby  to  dedare, 

*  that  not  only  we  have  found  by  the  trial  we 
'  ourselves  have  taken,  that  they  are  altogetlier 
'  innocent  and  clear  thereof;  but  likewise  that 
'  the  prime  informer  thereof  hatn  now  cleared 
'  them  upon  oath,  testifying  them,  as  we  know 

*  them  to  be,  as  good  and  faithful  subjects,  as 
'  ne  have  in  any  of  our  kingdoms.  And  for 
'  the  business  itself,  whensoever  it  shall  be  fully 

tried,  we  will  thereafter  express  our  further 
pleasure  concerning  others  interested  therein, 
according  as  we  shall  find  just  cause,  either 
in  punishing  any  person  that  shall  be  found 
guilty,  or  in  punishing  any  person  that 
shall  be  found  to  have  given  false  informa- 
tion. And  whereas  we  have  formerly  by 
our  letters  recommended  unto  you,  our  riftbt 
trusty  and  right  wel^belovcd  cousin  the  mar 
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« rpiis  of  Hamilton,  for  furthering  the  speedy  \evj 

*  and  transportation  oi  his  men  with  all  possi- 

*  ble  diligence;  these  are  again  to  require  you 

<  to  contribute  the  best  help  that  your  autho- 

<  rity  or  endeavours  can  afford  for  that  efiect. 

*  Whereof,  both  out  of  the  regard  we  have  to 

*  hin,  and  to  that  employment,  being  very  con- 
'  fident  oFyuur  best  care ;  we  bid  you  farewell. 

<  From  our  Court,  at  Greenwich,  the  29th  of 

*  June,  1631/ 

After  reading  of  the  which  Letter  of  his  ma- 
jesty, it  IS  answered  by  my  Lord  Advocate,  that 
the  urging  of  the  panuel  to  have  the  words  *  as 

*  he  is  infermed,*  to  be  repeated  in  all  the  rest 
of  the  Dittay,  wants  all  reason  ;  the  points  of 
the  Dittay  bearing  relation  of  several  deeds 
done  in  several  tiroes.  And  where  it  is  alleged 
by  the  panwel,  that  these  words,  *  as  he  was 

*  informed,'  were  true,  *  quoad  relationem  et 

*  quoad  veritatem,*  there  was  no  necessity:  If 
this  were  true,  the  Dittay  were  eluded,  for  the 
pannel  is  not  accnsed  of  a  Leasing  in  respect 
of  the  verity  of  the  matter  relntcd,  but  in  re- 
spect of  his  discrepance  from  his  author,  and 
that  he  nifirras  more  than  his  author,  and 
with  greater  certainty  than  his  author:  and 
that,  not  content  with  both  these  two  excesses, 
he  fallows  it  out  to  the  very  point  of  execution, 
which  is  evident  in  the  point  of  certainty,  by 
these  words  spoken  tu  his  majesty,  '  the  busi- 

*  ness  is  known,'  wbilk  is  more  certain  by  the 
opposition  of  the  uncertainty  of  time  only, 
which  redoubles  the  certainty  of  the  business. 
And  in  the  point  of  execution,  by  that  perni- 
cious and  cruel  counsel,  *  do  or  die :'  the  effect 
of  which  pernicious  counsel,  if  God  in  mercy 
had  not  disposed  the  royal  heart  of  our  wise  and 
gracious  sovereign,  would  have-  produced  mure 
lamentable  effects,  nor  could  be  quenched  with 
the  pity  of  tears  shed  by  the  pannel.  And  the 
oonierring  of  the  lord  liea  (whom  the  pannel 
calls  the  prime  author)  with  himself,  in  Uie  pro- 
gress of  his  behaviour,  will  manifest  the  pan- 
nel*s  euiltiness  of  the  points  of  the  Dittay, 
-wherein  he  is  accused :  for  the  lord  Rea,  who 
behoved  to  have  greater  certainty  than  the 
]>annel,  never  proceed  to  the  points  of  posi- 
tive party,  prime  agent,  plotters ;  and  to  say 
to  the  supreme  sovereign  prince,  that  the  busi- 
ness was  known,  in  all  which  points  the  pannel 
has  involved  himself;  but  the,  lord  Rea  was 
content  to  reveal  the  reports  made  to  him  by 
David  llamsay,  and  Mr.  Robert  Meldrura,  to 
the  pannel,  without  adding  or  paring.  And 
when  the  pannel,  upon  the  22d  of  May,  which 
was  the  day  of  the  marquis's  returning  from 
Scotland  to  England,  came  to  the  lord  Rea,  and 
told  him,  that  he  had  been  with  the  Lord 
Treasurer,  and  acquainted  him  with  the  pas- 
sages, which  he  had  from  the  lord  8eaforth, 
and  of  the  lord  marquis's  return,  and  that  he 
had  conceived,  that  it  might  be  dangerous  at 
that  time  for  his  majesty;  for  the  which  cause 
the  pannel  in  his  deposition  saith,  that  he  did 
advise  the  kint;  to  remove  from  Greenwich  to 
Whitehall  or  London  i  my  lord  Rea  answered, 


that  the  pannel  had  done  evil  therein,  for 
there  was  no  such  suddenness  to  be  feared : 
yet  notwithstanding  hereof,  and  that  his  author 
had  reproved  his  rashness,  the  pannel  went 
thereafter  and  attended  his  majesty  at  dinner, 
and  at  the  end  of  dinner  spake  these  words  oi 
the  certainty  of  the  plot,  uncertainty  of  the 
time,  and  added  the  counsel.  LUie  as  the  pan- 
nel being  asked,  hereupon  granted  that  he  met 
with  the  lord  Rea  upon  that  Sunday  the  mar- 
quis came  to  court,  and  also  that  he  met  with 
the  Lord  Treasurer;  and  counselled 'his  ma- 
jesty's removing  from  Greenwich  to  London. 
But  denies  that  the  lord  Rea  said,  that  be 
thought  it  was  evil  done.  Notwithstanding 
hereof,  the  pannel  went  thereafter  and  attended 
his  majesty  at  dinner,  spake  the  words  and  gav« 
the  counsel;  like  as  his  majesty  being  some- 
thing wakened  by  that  fearful  counsel,  sent  for 
the  lord  Rea,  and  did  acquaint  him,  that  some 
present  danger  was  suggested  to  his  majesty, 
upon  the  marquis's  returning.  To  the  which 
the  lord  Rea  answered  by  oath,  that  he  knew 
nothing  against  the  marquis,  for  any  thing  ite 
knew,  but  thnt  he  was  as  good  a  subject  as  any 
his  majesty  had. 

And  where  the  pannel  ivould  labour  to  free 
himself,  by  denying  the  counsel  given  to  iiim 
by  the  lord  Rea  ;  it  cannot  be  a  warrantable 
excuse,  except  he  would  prove  that  his  author 
ad\^sed  him  to  do  it:  which  is  improbable, 
seeing  the  lord  Rea,  his  author,  neither  did  it, 
nor  allowed  of  its  being  done  by  the  pannel. 
And  where  it  is  alledged  by  the  pannel,  that 
he  had  sufHrient  warrant  from  his  informer,  he 
cannot  nilirm  ir,  as  Ijeing  contrary  to  the  rela- 
tion made  by  his  author  :  which  is  not  a  syl- 
lable of  the  marquis  as  prime  agent,  nor  of  the 
three  noblemen  as  Plotters.  And  whatever  the 
pannel  did  afler  the  discovery  of  the  business 
to  the  Lord-Treasurer,  which  was  upon  the 
15th  of  May;  it  was  the  pannel's  own  word, 
work  and  deed,  as  tlie  giving  in  of  the  list,  ex- 
pressing the  certainty  of  the  plot,  and  urging 
the  putting  in  execution.  And  where  the  pan- 
nel alledges,  that  all  was  done  upon  a  good 
intention,  and  that  God  is  only  judge  of  the 
tnind ;  it  is  true  where  the  mind  is  not  re- 
vealed by  speech  or  act  punishable  of  the  law: 
but  if  either  speech  or  deed  be  done  against 
the  law,  the  pretext  of  the  tnind  will  never  ex* 
cuse  it. 

And  albeit  it  be  true,  as  the  pannel  alledge?, 
'  Quod  delictanon  prssamuntursed  {frobantur,' 
yet  it  is  as  true,  *  Quod  in  delictis  praesumitor 
<  dolus  nisi  prohatur  contrarium.*  And  in  the 
case  of  this  Dittay,  we  have  a  law  prohibiting 
Leasings  and  Calumnies  under  the  pain  of 
death;  and  seeing  by  the  Ditta^r,  there  are 
three  particnlars  libelled,  which  his  majesty  in 
his  Letter  of  the  date  of  the  29th  of  June,4iAs 
called  false  informations,  and  which  directly 
fall  within  the  compass  of  the  law,  n.^  reflcciiii;; 
upon  the  life,  honour  and  estate  of  the  noble- 
men ;  the  pannel's  excuse  by  intention  is  too 
slender,  to  free  him  from  the  punishment  of  the 
law.    And  where  it  is  alledged  by  the  pannd, 
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chat  fat^  bas  named  his  aathor,  and  that  he  was 
preseut  the  timt^  of  his  relutiony  and  did  not 
contradict  him  tkereiii,  which  the  panoel  id- 
ledges  for  a  sufficient  ground  of  his  esoaeration ; 
the  contrary  is  true :  fer  ttte  lord  Rea,  in  his 
Examiuatioo  upon  the  Slst  of  June,  doth  ao- 
knowledoe  the  pannel's  Examination  to  he  true 
in  all  points^  savins  the  explanations  thereafter 
subjoined.  But  this  approhntion  cannot  ex- 
ceed the  subject ;  and  nlso  the  subject  must 
be  restricted  according  to  the  conditions  of  the 
explanation  ;  but  so  it  is,  that  in  the  panners 
exaniination,  which  is  approvcn  by  ttie  lord 
Rea ;  there  is  not  one  syllable  of  the  lord  niai> 
quis  as  party  or  prime  Agent,  or 'of  the  three 
noblemen  as  Plotters. 

And  therefore  that  falls  not  within  the  corn- 
pus  of  the  approbation,  and  where  it  may  ap- 
pear that  in  tne  pannel's  examination  upon  the 
20tli  of  June,  it  is  granted,  that  on  Monday 
the  16th  of  May,  he  delivered  to  the  Lord 
Treasurer  the  list  of  names;  that  is  not  a  part 
of  the  pannei's  rehition  approved  by  the  lord 
Hca:  Dut  it  lis  thepannels  answer  to  an  inter- 
rogatory, asked  of  him  bv  the  counsel,  which 
could  have  no  respect  to  the  lord  Rea's  relation. 
Like  as  the  paunel  being  examined  thereupon 
tlie  24th  of  June,  grants  tliat  the  list  was  made 
ly  l.imself :  and  that  the  lord  Rea  was.  not 
privy  to  the  making  thereof,  which  is  also  con* 
fesscd  by  the  lord  Rea  himself  in  his  examina- 
tion the  2l6t  of  June,  1631,  and  last  article 
thereof.  Wherein  he  depones,  not  only  that 
be  was  not  acquainted  with  .the  list  of  names 
delivered  to  tlie  Lord-Treasurer,  but  that  he 
had  notliing  to  do  therein;  which  both  excludes 
the  concourse  of  the  making  of  the  list,  and  his 
koowlcdge  of  the  purpose  of  it.  And  where  it 
isalledged  by  the  pannel  that  after  the  reveal- 
ing to  the  Lord-Treasurer,  he  could  not  ab- 
stain from  the  remanent  passages  of  his  beha- 
Tiuur,  because  it  was  actus  continuatm  by  the 
lord  Rea  to  the  panoel,  from  the  13th  of  May 
to  the  20tb  of  May ;  it  is  answered,  that  after 
the  first  revealing,  tlie  pannel  had  no  more  to 
do  in  the  necessity  of  duty,  because  his  author 
was  revealed  :  and  whatever  followed  afler 
discovery  made  by  the  pannel,  would  have  tied 
the  author  and  not  the  pacnel;  there  being  no 
law  that  might  have  punished  the  pannel  for 
shifting  his  course  after  the  revealing.  But 
there  being  manifest  hazard  and  danger  iu  law, 
to  follow  further  after  the  revealinj;  of  the  bu- 
siness, which  the  author  thought  neither  clear 
nor  certain;  and  the  pannel  not  being  consci- 
ous upon  what  mind  the  lord  Rea  made  his  first 
information  to  him,  which  might  very  readily 
have  been  upon  malecontentment,  grudging 
and  malice,  his  credulity  to  him  was  cruelty 
against  the  noblemen.  And  his  going  forwards 
after  the  revealing,  was  a  manifest  engagement 
of  himself,  in  the  malice  of  the  author,  and 
drawing  upon  h*iTO8elf  the  opinion  pf  greater. 

And  where  it  is  alledged  by  the  pannel,  that 
bis  behaviour  cannot  be  counted  in  the  nature 
of  Leasings,  punished  by  act  of  parliament, 
bttt  allanerly  by  way  of  illation  and  sinister 


construction;  the  contrary  is  clear,  by  the 
tlu-ee  points  of  the  Dittay.  And  the  pursuer, 
in  his  reply,  has  most  justly  challenged  the 
pannel  as  a  dei'amer  of  noblemen ;  because 
their  fame,  honour  and  credit  was  unblameabltt 
before  it  was  taxed  by  the  pannel ;  and  the 
lord  marquis  brought  under  danger  of  the  los* 
of  life,  honour  and  estate. 

And  where  it  is  pretended  by  the  panne), 
that  the  cause  of  his  speaking  of  tliese  words  to 
his  majesty,  upon  the  Sunday  of  the  marquis's 
coming  to  court,  was  because  the  lord  Rea  told 
the  pannel  that  the  lord  Seaforth  had  assurecT 
him,  that  the  Plot  was  for  taking  oft*  the  king 
and  the  queen  ;  first,  that  excuse  has  no  war- 
rant from  the  lord  Rea's  deposition ;  next,  in 
that  same  conference  betwixt  the  pannel  and 
tlie  lord  Rea  upon  the  said  Sunday,  the  hird 
Rea  told  him  it  was  an  idle  fear ;  and  thirdly, 
it  cannot  be  a  pretext,  because  that  passage  of 
the  taking  the  king  and  queen,  is  contained  in 
the  relation  made  by  the  lord  Rea  upon  the 
18th  of  May;  and  so  cannot  be  pretended  as. 
a  new  information  lately  come  to  his  know- 
ledge, to  waken  the  pannel  to  such  a  per- 
nicious counsel.  And  this  shall  sudice  for  an- 
swer to  the  duply,  which  is  closed  witli  that 
which  is  contained  in  the  reply;  that  the  panneL 
had  no  warrant  of  his  speeches  and  proceedings 
positive  against  the  marquis ;  nor  colour  of 
warrant  against  the  tliree  earls,  and  neither 
warrant  nor  colour  at  all  against  the  carl  of 
Buccleugh,  against  whom  the  pannel,  by  his 
own  confession,  had  nothing  but  the  guess  of 
the  lord  Rea  ;  which  the  lord  Rea  not  the  less 
refuses,  and  affirms  to  be  the  nomination  of  the 
pannel.  But  howsoever  it  is  only  a  guess,  by 
nis  own  confession,  from  his  author,  and  yet  in 
his  list  he  makes  him  a  plotter.  And  albeit  the 
like  evidence  ofthepannel's  calumnies  against 
the  other  two  earls  being  undoubted,  as  having 
no  warrant  at  all  from  the  lord  Rea*s  relation, 
wherein  there  is  no  syllable  of  these  noblemen  ; 
and  that  the  excuse  made  by  the  pannel  of  a 
verbal  relation  by  the  lord  Rea,  has  no  proba- 
bility, and  also  is  contradicted  by  the  lord  Rea, 
being  poised  thereupon :  yet  in  these  two  no- 
blemen the  pannel  covers  himself  under  the 
shadow  of  a  verbal  relation,  against  that  which 
himself  drew  up  in  writing;  but  in  the  lord 
Buccleu^h's  h^  is  excluded  from  all  verbal  re- 
lation, m  respect  of  his  own  deposition, 
whereby  he  is  manifestly  convinced  of  incurring 
the  punishment  of  the  acts  of  parliament  where- 
upon the  dittav  is  formed,  as  having  named  him 
plotter,  when  by  his  own  deposition  he  grants 
It  to  be  a  guess  of  the  lord  Rea. 

It  is  quadruplyed  by  the  pannel,  that  for 
answer  to  the  triply,  made  by  the  Lord  Advo- 
cate his  pursuer^  he  repeats  and  oppones  his 
defences  contained  in  the  former  exception  and 
duply.  And  further  the  pannel  adds,  that 
where  it  is  objected  by  my  lord  advocate  against 
the  pannel,  that  he  had  no  ground  nor  cause 
from  the  lord  Rea*s  relation,  from  the  pannel 
by  word,  to  call  tlie  two  earls  of  Haddingtoa 
and  Roxburgh  plotters;  but  by  the . contrary^ 
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chat  the  lord  Rea  refa^es  and  denies  the  same ; 
again  the  wiiich  objection,  the  pannel  does 
repeat  and  adhere  to  that  article  of  his  second 
deposition,  dated  the  24th  of  June  in  these 
worcJs  foliowing :  he  saith,  the  lord  Rca  did 
diffirm  to  the  examinant,  (hat  he  had  the  fore- 
said report,  anent  the  earls  of  Melros  and  Rox- 
burgh, from  the  lord  Seaforth^  before  the  pannel 
then  examined,  made  or  delivered  this  said 
paper  or  list  to  the  treasurer.  And  in  the  ar- 
ticle preceding,  in  the  same  deposition,  the 
panuel  alHims  the  lord  Rea  told  him  thb; 
whereby  it  evidently  appears  by  the  two  articles 
joined  together,  that  the  pannel  had  ground 
for  that  part  of  his  representation. 

And  whereas  it  is  affirmed  by  ray  Lord  Ad- 
vocate, that  the  lord  Rea  denies  the  same,  this 
comperine  of  the  pannel's  assertion,  and  the 
words  of  ttie  lord  Rea*s  denial  together,  the  lord 
Ilea's  words  will  be  found  to  import  no  direct 
nor  clear  denial ;  the  pannel  affirms  that  the 
lord  Rea  told  him,  that  the  earl  of  Seaforth 
told  him,  that  the  said  two  earls  were  upon  the 
secrets  of  the  business  of  the  marquis ;  my  lord 
Rea's  words  in  his  denial  bearing,  that  the  first 
time  the  lord  Sea&rth  had  any  speech  with  him, 
Couching  the  said  earls  of  liaddmgton  and  Rox- 
burgh, tiieir  being  privy  to  the  particulars  and 
secrets  of  the  loH  Hamilton's  business,  was  on 
the  Monday  after  the  marquis's  coming  out  of 
Scotland.  The  pannel  affirms,  that  the  lord 
Rea  told  him  such  a  thing ;  the  lord  Rea  says, 
the  lord  Seaforth  spake  not  to  him  any  such 
matter  before  such  a  day :  bow  do  these  two 
ame  or  contradict  one  another  ?  The  pannel 
affirms  the  lord  Rea  told  him;  my  lord  Rea  af- 
firms my  lord  Seaforth  told  him  not  such  a  thing 
before  such  a  day:  what  is  that  to  the  pannel, 
if  the  lord  Seaforth  had  never  told  that  to  the 
lord  Ilea,  the  lord  Rea  might  have  told  it  to  the 
pannel  for  all  that?  And  where  it  b  alledged  for 
the  fortifying  pf  the  triply  by  m^  lord  advocate, 
that  the  lord  Rea  in  his  deposition,  dcnieth  that 
be  was  acquainted  with  the  list  of  names,  deli- 
vered by  the  pannel,  or  had  any  thing  to  do 
therein;  the  pannel  affirms,  that  this  eludes  not 
the  particular  words  concerning  the  two  earls ; 
because  of  the  denial  of  the  general  list,  where- 
in they  were  ingrossed :  for  the  manner  of  the 
discovery  was  left  to  the  pannel,  when  the 
direction  of  the  discovery  was  given  him.  And 
so  it  was  not  needful  tl»t  the  lord  Rea  should 
beacauainted  with  the  papers,  with  the  pen,  the 
ink,  tne  hour  and  the  manner  of  the  writing; 
because  that  was  left  to  the  pannel.  Neither 
can  the  general  denial  of  one  piece  of  paper 
takeaway  the  pannel's  testimony  of  the  certain, 
determined,  condescended  upon  bv  word.  And 
Ibr  his  word  that  he  had  no  hand  dherein,  is  not 
meant  de  materia,  affirmed  by  the  pannel,  re- 
ported-to  him  against  the  said  two  earls;  be- 
cause he  grants  the  substance  in  the  preceding 
deposition  made  by  him  thereanent.  And  as 
to  that  relation  by  that  list,  concerning  the  earl 
of  Buccleugh  as  plotter,  for  defence  of  the  pan- 
nel's deposition  it  is  produced  in  these  words, 
btarin^  '  And  farther  saith  (to  wit  the  pnmel), 


*  that  the  lord  Rea  had  told  him,  he  could  Dot 
'  guess  who  also  should  be  in  the  plot  unless  it 
'  were  the  lord  Buccleugh ;  of  whom  the  lord  Kea 
'  said,  he  beard  him  speak  terrible  words  against 

*  the  king,  at  liis  own  table  in  Holland.'  There 
it  is  affirmed,  that  he  suspected  the  lord  Bac- 
cleueh  to  be  upon  tlie  plot:  if  suspected  to  be 
•n  the  plot  by  the  lord  Rea,  and  told  bj  him 
to  the  pannel;  the  pannel  was  necessitated  to 
reveal  the  same,  yea  t/i  iitdem  terminis,  to  re- 
veal him  to  be  a  plotter ;  whom  he  said,  he 
suspected  to  be  upon  the  plot.  To  this  my 
lord  advocate  objected,  my  lord  Rea's  denia!, 
which  are  in  these  words:  That  the  pannel  asd 
lord  Rea.  having  some  speech  together,  trho 
might  be  looked  for  in  Scotland  tu  take  anDs; 
the  pannel,  and  not  the  lord  Rea,  named  the 
lord  Buccleugh.  Whereupon  the  lord  Rea 
told,  that  at  the  siege  of  the  Busse,  the  lord 
Rea  heard  the  lord  Buccleugh  use  some  word^ 
whereby  the  lord  Rea  took  tne  lord  Bucclea«h 
to  have  come  malecontent  out  of  England.  In 
this  presumed  denial,  tliere  is  contamed  a  dis- 
course betwixt  the  pannel  and  the  lord  Rea,  as 
the  lord  Rea  alledges.  And  in  this  discoorse, 
that  the  pannel  should  have  named  the  lord 
Buccleugh,  and  not  the  lord  Rea;  this  naming, 
is  a  naming  in  the  respect  of  time  first  or  Isst ; 
for  the  lord  Rea  grants  that  he  did  name  the 
lord  Buccleugh,  because  of  the  last  words  of 
that  clause ;  so  that  his  denial  respects  only 
priority  of  thne,  but  no  ways  the  pannel's  asser- 
tion :  for  not  a  word  of  liis  assertion  is  denied. 
But  by  the  contrary,  for  corroboration  of  die 
pannel's  just  ground,  concerning  the  earl  of 
Buccleugh;  the  lord  Rea  makes  addition  of 
more  nor  the  pannel  had  remembrance  of; 
and  so  fortifies  his  affirmation,  and  proves  do 
denial  thereof. 

The  pannel  adds  further,  for  eluding  of  the 
mistaking  of  these  his  words,  *  Sir,  we  know  tlie 

*  business,  but  not  the  time,  therefore  do  or 

*  die/  It  is  affirmed  by  the  lord  Rea,  that  lie 
did  hear  of  his  majesty  that  there  was  a  danger 
suggested  to  him ;  which  danger  my  lord  ad- 
vocate alledges  to  have  come  from  the  pannel's 
words.  If  a  danger  but  by  the  king's  self  ap- 
prehended, then  not  a  persecution,  for  a  danger 
imporU  defensive  remedies,  and  not  violent 
and  malicious  attempts ;  yea,  it  imports  and 
implies  a  preventing,  and  not  a  prosecuting. 
And  lastly,  it  clearly  confirms  the  mentioned 
intention  of  the  pannel's  expressing  of^  those 
words,  which  was  to  prevent  his  majesty's  dan- 
ger. This  the  pannel's  alle<lgeance,  is  cleared 
iff  the  lord  Rea^  deposition,  made  the  21st  of 
June ;  yea,  this  is  my  lord  Rca's  relation,  to 
whom  iie  pannel  never  spake,  since  the  pan- 
nel and  he  entered  to  tlieir  trial.  As  for  w 
words.  <  Sir,  we  know  the  business  iufaluWy, 

*  this  IS  no  lie;'  because  the  pannel  and  w« 
lord  Rea  was  at  his  majesty's  ten  days  before, 
and  affirmed  the  same:  the  pannel  by  rehwn 
from  the  lord  Rea,  and  the  lord  Rea  frao 
others,  « and  so  that  is  no  lie.'  And  that  tne 
pannel  did  not  know  the  time,  it  is  ^^^^^ 
the  contrary,  ergo^  not  no  lie.    Ai  wt  t^< 
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wonis  *  do  or  die/  by  my  Inrd  adroc«te*s  dc- 
ciaratioi^  it  is  but  '  concilium  perniciosum/ 
And  that  it  is  not  '  mendacium/  neither  can 
it  be  made  nor  interpreted  *  meiidacium/  by 
any  probability  or  sense,  and  no  malicious 
council,  as  is  alledged  against  tlie  pnnnel ;  con- 
sidering tbe  pannei's  declared  iiuent,  and  cbe 
lord  Kea's  belbre-mentiooed  ^esaminacion, 
wherein  it  is  called  a  danger,  *  bo  not  a  iic,' 
and  therefore  not  rightly  subsumed. 

My  Lord  Advocate  repeats  his  former  re- 
plies and  triples,  and  desires  my  LArd  Justice 
to  close  this  proceas,  lo  that  there  be  no  fur- 
ther dispensation  or  reasoning  herein,  till  anent' 
the  relevance  or  irrelevance  '%f  the  indictment. 
Ttie  Justice  by  Intcrloquitor  declares  the  pro- 
cess to  be  closed;  and  cctatinues  Interloquitor 
Dpon  the  atledgeances  proponed  by  the  paonel 
a^aiust  the  dittay,  and  answers  made  thereto 
bj  his  majesty's  advocate,  to  Wednesday  next, 
tUe  9e\'ttQth  of  Decembef  instant;  the  persons 
of  assize  warned  apud  acta,  ttf  compear  the 
said  day  in  ^le  hour  of  cause,  ilk  person  under 
the  pain  of  1,000  marks.  And  ordained  the 
pannd  to  be  returned  to  ward,  therein  to  re- 
main in' the  loesu  time:  whereupon  my  Lord 
Advocate  asked  instruments. 

Curia  Justiciaria  S.  D.  N.  Regis  tent'  in  pneto- 
no  burgi  de  Edinburgh,  septimo  die  mensis 
Decembris,  anno  Dom.  millesimo,  sexcen- 
tesimo,  trtgesimo  primo,  per  honorabiles  et 
discretos  viros,  magistros  Alexandrum  Col- 
▼ille  de  Blair,  et  Jacobum  Robertoun  Advo- 
catum,  Justiciarios'  deputatos  nobilis  et  po- 
tentis  comitis  Willielmi  comitis  de  Stra- 
themeet  Menteiih,  dom.  Graham,  Kilbryde, 
et  Kynpont,  et  Prasidis  secreti  Concilio  et 
Justiciarii  generalis  diet.  S.  D.  N.  Regis  to- 
tius  rcgni  sui  Scotis,  ubilibet  constitut. 
sectis  vocatis  et  Curia  legitime  affirm^ta. 

Intran* 

James  lord  Uchiltrie,  delated  of  the  crimes 
foresaid,  mentioned  in  his  indictment. 

Pursuer.— Sir  Thomas  Hope  qf  Craighall, 
knight  and  baronet ;  liis  majesty's  advocate  fur 
his  highoess's  entries. 

Pculocutors  in  Defence. — Mr.Robert  Nairne, 
Mr.  Alexander  Pierson,  Gilbert  NeiJson,  Ad- 
voc^jtes. 

The  lord  Uchiltrie  being  entered  upon  panne), 

{produced  to  my  Lord  Justice,  an  Act  of  the 
ords  of  his  mtije^ty's  secret  Council,  for  con- 
tinuation of  this  Diet,  and  of  all  further  trial 
or  proceeding  against  him,  for  tlie  crimes  ^con- 
ttiued  in  his  Diitay,  to  the  first  day  of  Febru- 
ary next  to  come;  of  the  whilk  act  of  council 
the  tenor  follows:  *  Apud  Ilalyrudhouse  iexto 

*  die  mensis  Decembris,  anno  Dom.  uiillesimfr, 
'  sescentesiiuo,  tricesimo  primo.    The  Lords 

*  ef  the  .secret  Council,  for  some  special  causes 
'  asd  considerations,  ordains  and  commands  his 
'  mfjiesty^s  justice,  justice-clerk  and  tlieir  de- 

*  puties,  to  continue  ail  farther  Trial  and  pro- 

*  ceeding  against  James  lord  Uchiltrie,  upon  the 
'  crimes  whereof  he  has  been  accused  before 
'tbeiB^  till  Um  Ut  4<Ly  of  februarjr  next. 

YOl.  III. 


*  Whereanent  the  extract  of  this  act  shall  be 

*  unto  theai  a  warranty  cxtractum  de  libris  ac- 

*  tonun  secreti  consilii  S.  D.  N.  Ueg  s,  per  mc 

*  Jacobum  Prymrose  dericum  ejusdcm,  svb 
<  meis  signo  et  subscriptiooe  manualibus,  sic 
'  subscribitnr  Jacobus  Prym^^pse/  According 
to  the  which  Act  of  Council,  warrant  and  com- 
mand .aforesaid,  therein  contained,  the  Justice 
continues  all  further  trial  and  proceeding  against 
the  said  Jaute^  lord  Uciiiitiie,  upon  the  crimen 
aforesaid,  unto  the  said  1st  day  of  February 
next  to  come :  and  ordauied  him  to  be  taken 
back  again  to  his  ward,  therein  to  remain  in 
sure  (irmance,  till  the  suid  day.  The  ivhble 
persons  of  assize,  called  upon  by  their  names^ 
are  of  new  wa/ned,  apud  acla,  to  compear  be- 
fore his  majesty's  justice,  the  said  1st  day  of 
February  next  to  come,  in  the  hour  of  cause  ; 
ilk  person  under  the  pain  of  1,000  murifts. 
Wliereu^on  jny  l^vd  Advocate  asked  instni* 
nients. 

£xtractnm  de  libcis  actorum  adjournalis  5.  D. 
N.  R^is,  per  me  Johannem  Banna tyne^ 
Clericum  doputatum  h'»iiorabilis  viri,  dom. 
Georgii  Elphingston  de  Blythiswood,  militis, 
Clerici  Justiciarii  principalis  dicti  S.  D.  N. 
Regis^  et  dictorum  Curiarum,  Jpstan.  his 
meo  signo  et  subscriptiooe  manualibus.  Sic 
sabscribitur,  Jobankis  Baknaiyne  Cle- 
ricus.  deputatus  Clerici  Justiciaria;  Generalis 
S.  p.  N.  Regis,  Tcbtau.  his  meis  signo  et  sub- 
scriptioue. 

The  lord  Ucliilirie,  appearing  on  the  said  l9l 
of  February,  was  sentenced  lo  perpetual  Impri- 
sonment.^ 


•  '*  Tlie  lord  Uchiltrie,  a  man  of  a  subtil 
spirit  and  good  parts,  had  not  those  endow loi  nts 
of  his  mind  been  stained  with  some  ill  quali- 
ties :  his  malice  against  the  marquis  of  HamiU 
ton  was  hereditary/  he  being  the  son  of  capt. 
James  Stew  art,  who  in  king  James's  minority, 
when  the  Ilnniiitons  were  ground lessly  and  m 
a  mock  parliament  attainted,  carried  the  title 
of  earl  otlArran,  and  possessed  iheir  fortunes." 
Burnet's  Memoirs  of  the  dukes  of  Hamilton, 
p.  II,  and  12.  where  he  r  lites  the  whole  bu- 
siness; and  p.  12,  says,  "  This  was  a  calumny, 
than  which  hell  couM  not  have  forjred  a  f  >uler, 
for  lord  Uchiltrie  judged  that  this  .would  infal- 
libly have  produced  one  of  two  effect^,  ejtlier 
raised  such  a  jealousy  in  the  kind's  thoughts, 
as  to  have  quite  ruined  the  marqui**,  since  few 
ministers  are  proof  against  such  whispers,  or  at 
least  it  ivonld  have  stopped  his  voyage  for  a 
while,  till  he  was  tried,  and  the  smnlle^t  delay 
.in  that  would  have  sc<<tiered  his  soldiers,  (which 
the  king  was  to  send  under  the  m;\rquis*s  com- 
mand, to  assist  the  king  of  Sweden  to  recover 
the  Palatinate)  so  that  this  design  failiui:,  in 
which  his  honour  was  now  so  far  engaged,  a , 
stain  should  lie  on.,  him  through  all  Europe. 
Lord  Weston  carried  thi;i  story  td  the  king, 
whether  provoked  to  it  out  of  hatred  to  the 
marquis,  or  moved  from  his  zeal  and  duty  to 
tbe  kingf  shall  not  be  determined ;  though  tli« 

2i  ' 
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last  was  pretended  bj  him,  in  many  of  his  let- 
ters to  the  mnrauis.  Bnt  his  majesty  knew  the 
marquis  too  trell,  and  understood  all  his  mo* 
tions  and  the  progress  of  this  aflfair,  too  exactly 
to  sire  any  credit  to  this  forgery  ''  And  p.  IS. 
"  Bur  the  marquis  was  not  able  to  lie  under 
such  terrible  tmpatations,  wherefore  he  pressed 
that  Uchihrie  mi^ht  be  put.  to  it,  to  proye  what 
he  had  alledged :  but  all  he  offered  against 
Ramsay  was  only  a  presumption,  which  Ram- 
say denied^  aud  Rea  atfinned ;  so  that  they 
were  both  put  under  bait,  B>td  noUiine  appeared 
that  did  touch  the  marquis :  for  though  Ram- 
say had  been  as  guilty  as  the  lord  Rea  called 
him,  that  left  no  imputation  on  him,  since  none 
can  be  made  answernble  for  those  they  em- 
ploy, unless  it  .appear  that  they  followed  the 
instructions  given  them.  So  the  marquis  was 
dispatched  to  Germany.  Lord  Uchiltrie  had 
charged  the  marquis  with  Treason,  and  failing 
so  totally  in  his  probation,  was  sent  down  to 
Scotland  to  be  tried,  where  he  had  a  legal  and 


free  trial  for  his  false  chak^  before  the  Jostioe- 
General,  and  such  atsessorsas  wei^  appointed 
to  sit  with  him,  by  the  privy-council ;  and  bad 
tlie  marquis  repaid  him  in  bis  own  coin,  b« 
could  nut  have  escaped  capital  punishment. 
But  he  wa«  satisfied  with  his  own  justificstioQ, 
and  such  a  censure  put  on  the  cvlumniatur, 
as  might  deter  others  from  the  like  attempts. 
Wherefore  he  was  condemned  to  perpetual  ioh 
prisoiiment  in  Blackness  Castle,  and  be  conti- 
nued there  for  twenty  years."— He  was  relets- 
ed  by  Cromwell.  The  severity  of  the  Seateaoe 
against  lord  Uchiltrie  seems  to  have  deterred 
tiie  earl  of  Rothes  from  maintaining  the  chaise 
which  he  advanced  against  the  Lord  Register  of 
falsely  reporting  the  votes  of  tlie  Scots  pariit- 
ment  in  1633,  respecting  the  confinnatioD  ot* 
the  statutes  concerning  religion,  as  then  pro- 
fessed, and  the  grant  to  king  Charles  the  1st  of 
the  power  to  regulate  ecclesiastical  habits.  See 
3  Laing's  Hist,  of  Scotland,  103,  lOi^  and  tiie  | 
authorities  there  referred  to. 


140.  Proceedings  in  the  Court  of  Chivalry,*  on  an  Appeal  of  High- 
Treason  :  by  Donald  Lord  Rea,  against  Mr.  David  Ram- 
sey, 7  Charles  I.  a.  p.  1631.  [Sanderson  s  Charles  the  First, 
164.  .2  Rushw.  Coll.  62,  106,  112,  142.] 

Dukes  of  Hamilton,  p.  11.  to  14.  The  bishop, 
it  is  observable,  charges  Sanderson  with  giv- 
ing a  journal  of  the  procedure  on  lord  Rea'i 


£"  The  following  Case  is  an  instance  of  award- 
ing a  Trial  by  Duel  in  the  Court  of  Chivalry, 
though  afterward^  the  duel  was  prevented. 
There  are  two  accounts  of  it,  which  we  shall 
submit  to  onr  readern.  One  is  from  "  San- 
derson's History  of  the  Life  and  Heign  of 
ChHries  the  First ;"  the  other  from  "  Rusli- 
worth*s  Historical  Collections.''  Bishop  Bur- 
net relates-  the  history  of  the  accusation  in 
bis  "  Lives  of  the  Dukes  of  Hamilton,"  prin- 
cipally with  a  view  to  jastify  the  first  duke 
of  Hamilton,  whose  name  was  involved  in 
the  bflfair.      See  Burnet*s  Memoirs  of 'the 


^  '*  It  seemeth  that  by  the  antient  Common 
Law  one  accuser  or  witness  was  not  sufficient 
to  convict  any  person  of  High  Treason,  for  in 
that  case  where  is  but  one  accuser  it  shall  be 
tried  before  the  Constable  orMarshal  by  combat, 
as  "by  many  records  appeareth."  Lord  Coke's 
Sd  Inst.  c.  S,  p.  26.  See  more  concerning  this 
Court  in  4th  Inst.  c.  17. 

"The  Court  of  Chivalry,  of  which  we* also 
formerly  -spoke  as  a  military  court,  or  court  of 
honour,  when  held  before  the  earl  marshal  only, 
is  also  a  criminal  court,  when  held  before  the 
lord  high  constable  of  England  jointly  with  the 
'  farl  marahaL  And  then  it  lui^  jurisdiction  over 
pleas  of  life  and  member,  arising  in  matters  of 
arms  iand  deeds  of  wnr,  as  well  out  of  the  realm 
as  within  it.  But  the  criminal,  as  well  as  civil 
part  of  its  nuthoriry,  is  fallen  into  entire  disuse; 
there  having  been  no  permanent  high  constable 
of  England  (but  only  pro  hue  rice  at  coronations 
and  the  like)  since  the  attainder  and  execution 
of  Stafford  duke  of  Buckingham  in  the  13th  year 
of  Henry  8  ;  the  authority  and  charge,  both  in 
war  and  peace;,  being  (le«H«d  too  ample  fyr  «# 


appeal,  in  order  to  impeach  the  duke  of  Ha- 
milton's loyalty.    In  Rush  worth  there  is  s 
Letter  from  Charles  the  first  to  the  duke  of 
Hamilton,  which  explains  what  was  done  is  | 
the  Court  of  Chivalry,  and  amplv  proves,  that 
the  king  was  (juite  satisfied  ot  the  duke's  in-  i 
nocence.    This  Letter  forms  a  part  of  Rusb-  | 
worth's  relation.    As  to  the  account  in  tbe 
Aunids  of  James  and  Charles  the  first,  it  ii 
merely  a  copy  of  Sanderson,  with  the  addi-  | 


subject :  so  ample,  that  when  the  chief  justice 
Fineux  was  asked  by  king  Henry  the  Bth,  how 
far  they  extended,  he  declined  answering;  uA 
said,  the  decision  of  that  question  belnngedto 
the  law  of  arms,  and  not  to  tbe  law  of  Eugkod." 
Bl.  Comm.  b.  iv.  c.  19.  §  4. 

*'  The  form  and  manner  of  waging  battel  upoB 
appeals  are  much  the  stmie  as  upon  a  wni  of 
right;  only  the  oaths  of  the  two  combatatu 
are  vastly  more  striking  and  solemn.  1'he  ap- 
pellee, when  appealed  of  felony,  pleads  Not 
Guilty,  and  throws  down  his  glove,  and  dederei 
he  will  defend  the  same  by  his  body :  the  ftf>- 
pellant  takes  up  the  glove,  and  replies  that  be 
IS  ready  to  make  goo4  the  appefCI,  body  for  bodv. 
And  thereupon  the  appellee,  taking  the  book  in 
his  right  hand,  and  in  his  left  the  right  hand  of 
his  antagonist,  swears  to  this  effect.  *  Hoc  audi, 

*  homo,  quern  per  roanum  teneo,'  &c.     *  Hear 
**  this,  O  man,  whom  I  hold  by  the  hand,  who 

*  callest  thyself  John,  by  the  name  of  baptism, 

*  that  I,  who  call  myself  Thomas  by  the  osnM 

*  of  baptism,  did  not  feloniously  marder  thy 

*  Atb«r,  William  by  aama^  iiQr  am  tfj  «•/ 
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fioD  of  the  l^ing't  Letter  from  Rushworth.'' 
Hargrave.] 

SAK0BB801i*S  RsLATIOir. 

When  friends  Ml  odt  their  fatihs  are  found, 
M  appears  by  the  (^uturel  between  Donnold 
lord  Rea,  a  Scotish  highlander,  or  rather  more 
northward  of  Uie  isles  Orkney,  and  one  David 
Ramsey,  a  true  Scot  courtier,  concerning  words 
and  designs  of  treason  against  the  kini;  and 
kioj^doui,  which  because  Ramsey  denied,  they 
are  admitted  the  Trial  by  Combate,  the  manner 
being  as  followeth. 

The  day  prefixt  for  trial  was  tlie  98th  of  Nov. 
1^1,  before  Robert  eori  of  Lindsey,  lord  high- 
cbaniberlain  of  England,  and  now  pro  tempore 
deputed  lord  high  constable  of  England.  Tho. 
•srl  of  AnindeT,  earl  marshal  of  England,  the 

'  futility  of  the  said  felony.  So  help  me  God, 
'  and  the  saints  ;  and  this  I  will  defend  against 
'  thee  by  my  body,  as  this  court  shall  award.' 
To  which  the  appellant  replies,  boldiug  the 
bibie  and  his  antagonist's  hand  in  the  same 
msDoer  as  the  other:  *  Hear  this,  O  man  wiiom 
« 1  bold  by  the  hand,  who  callest  thyself  Tho- 
'  mas  by  the  name  of  baptism,  that  thou  art 
'  perjured ;  and  therefore  penured,  because  that 
'  thou  felonioualy  didst  murder  my  father,  Wil- 
'liam  by  oame.  So  help  me  God  and  tlie 
'taints;  and  this  I  will. prove  ngainst  thee  by 

*  my  body,  as  this  court  shall  awa^l.'  Tlfe  bat- 
tel IS  then  to  be  fought  with  the  same  weapons, 
tix.  batons,  the  same  solemnity^  and  the  same 
oath  against  amulet$  and  sorcery,  that  are  used 
io  the  civil  coosbat:  and  if  the  appellee  be  so 
hr  vanquished,  that  he  cannot  or  wiU  not  fight 
loj  longer,  be  shall  be  adjudged  to  be  hanged 
immediately ;  and  then,  as  well  as  if  he  be  killed 
in  bnitel,  providence  is  deemed  to  have  deter- 
mined in  favour  of  the  troth,  and  his  blood  shall 
be  attainted.  Bat  if  he  kills  the  appellant,  or 
Mn  maintain  the  fight  fmm  sunrising  till  the 
Stan  appear  in  the  evening,  he  shall  be  acquit- 
ted. So  also  if  t)  >e  appellant  becomes  recreaii  t, 
and  proooanccs  the  horrible  word  (»f  craven,  he 
shall  lose  his  liberam  iegem^  and  become  infa- 
mous; and  the  appellee  shall  recover  his  da- 
mages, and  also  be  for  ever  quit,  not  only  of  the 
sppeal,  but  of  all  indictments  Lkewise  for  Che 
Mme  o&nce."    Bl.  Comm,  b.  iv.  c.  27.  §  3. 

lu  Co.  Litt.  lib.  2,  c.  S.  sect.  102,  a  case  is 
mentioned  which  went  off  by  reason  of  what 
leems  to  have  been  a  denial  of  justice.  Lord 
Coke*s  woida  are,  <  Regina  uoloit  constituere 

*  Consubttlarium  Angliae,  6cc.  et  ide6  donnivit 

*  Appellum.'    See  too  sect.  15S.  745. 

Concerning  the  Constable  and  Marshal,  see 
also  Madox'a  Hist,  of  the  Exchequer,  27.  Dr. 
Oldis  V.  Donmille,  Shower's  Pari.  Cas.  r>8. 
Some  curious  matter  concerning  Duels,  and 
the  ConrU  of  the  Constable,  Marshal  and  Hi«M^ 
Steward,  are  to  be  found  iu  the  Bodleian  Li- 
brary in  Oiford,  Tanner*s  MSS.  Nos.  14,  84, 
85, 89,  103,  176,  278.  and  a  treatise  in  MS. 
by  Sir  John  Bntj^  io  the  hbrary  uf  the  Inner 
Temple. 


■  earl  of  Pembroke,  lord  chamberlain  of  the  kings 
houshoid,  the  earl  of  Dorset,  chamberlain  to 
the  queen's  houshoid,  the  earl  of  Carlisle,  earl 
of  Mulgrave,  earl  of  Morton,  viscount  Wimble- 
ton,  viscount  Wentwurth,  viscount  Falkland, 
sir  lien  I  y  Vane. 

The  place  was  the  Painted  Cluimber  at 
Westmiusit-r :  at  the  upper  end  thereof  a  bench 
was  erected  four  feet  high  for  the  constable, 
and  marshal,  and  lords  as^ihUnts. .  Under  them 
seats  about  a  square  table,  filled  with  tlie 
heralds  of  arms,  and  Serjeants  at  arms,  and  other 
ofhcers  of  the  court.  Dirtctly  under  the  upper 
bench  sate  the  reuister  doctor  Detlixk,  and 
over  ngainst  him  doctor  Duck  the  kinjj;*!i  adto* 
cate  for  the  marshals  cotut.  Behind  him  at 
the  bar  were  tlie  two  pews  tor  the  appellam  and 
defendant. 

At  eight  a  clock  comes  the  earl  marshal 
(ushered  in  i»ith  ntne  heralds,  and  three  ser^ 
jeants  at  arms)  bearing  hi«  marshal  truncheon 
of  gold,  tipped  with  Uack,  and  commanding 
room,  and  giving  orders,  retired  into  the  upper 
house  of  parliament,  and  then  returned  into 
tlie  court,  as  to  make  wfty  for  the  high  consta- 
ble, who  followed,  and  all  took  place  in  their 
degrees. 

The  carl  marshal  rises,  makes  obedience  to 
the  constable,  and  passing  forward  meets  sir 
William  Seayer  king  of  heralds,  and  both  of 
them  present  to  the  constable  his  commission, 
which  lie  received  with  his  hat  off  i  and  deliver* 
ed  it  to  the  register  to  reade,  in  effect, 

'  That  his  niaicsty  being  informed  by  Donnold 

<  lord  Rey,  how  David  R^se;  esq.  had  plotied* 

<  and  was  privy  unto  divers  Treasons  and  Con- 
'  spiracies  against  his  ruyal  person,  government, 
'  and  kingdoms.    In  the  search  whereof  the 

*  king  bad  used  all  ways  and  means  for  the  dis- 
'  covery  of  the  truth  :  the  one  of  tliem  accusing, 
'  the  other  denying,  and  so  no  certain  security 
'  to  his  own  person  mid  his  subjects :  therefore 

*  he  doth  authorize  the  said  Hubert  Bartie  earl 

*  of  Lindsey  lord  high  constable,  fur  to  call  unto 

*  him  Ihomas  earl  of  Arundel  earl  marshal, 
'  and  with  him  such  otli^r  peers,  sheriffs,  and 
'  officers,  as  he  thinks  fit,  to  hold  a  marshal's 
'  court,  tor  sifting  the  truth  between  the  said 
'  parties,  &c.' 

Then  the  king  of  heralds  delivers  to  the  con* 
stable,  his  silver  verge  or  staff,  balf  a  yard  in 
len)>th,  headed  wiih  a  crown  .of  gold.  Tlieo 
toe  earl  marshal  delivered  a  key  to  a  herald,  to 
fetch  in  the  Appellant  ushered  in  by  the  herald, 
and  accompanied  with  his  sureties,  sir  Pierce 
Crosby,  sir  Walter  Crosby,  sir  William  Forbiez, 
sir  Robert  Gordon,  and  sir  William  Evers.  He 
was  apparelled  in  black  velvet  trimmed  with 
silver  buttons,  his  sword  in  a  silver  imhroidert- a 
heir,  in  his  order  of  a  Scotish  baronet,  about 
his  neck,  and  so  with  reverence  entered  into 
his  pew.  His  council  doctor  Reevfs  standing 
by.  His  behaviour  (like  himself,  tall,  swarth^v, 
black,  but  comely)  very  pori-hke  and  <if  staid 
countenance. 

'I  he  Deteiidnnt  was  alike  ushered  in  by  ano- 
ther herald.    Uis  sure  ties,  were  the  lord  Uui^ 
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stale  was  80  out  of  frame  as  must  tend  to  s 
change,  if  not  desolation.  That  therefore  he 
had  abandoned  the  kingdoniy  to  live  where  now 
he  was,  and  (o  expect  a  mutation  forthwith,  to 
which  end  he  had  brought  prebent  monies  to 
maintain  him  at  6l.  a  day  for  three  years.  That 
marquess  Hamilton  had  a  great  army  promised 
to  him,  for  pay  whereof  the  king  had  given  in 
hand  10,000i.,  and  all  the  wine  customes  io 
Scotland  for  16  years,  presently  to  be  sold  for 
the  armies  subsistence.  And  that  he  staid  fur 
ammunition  and  powder  to  come  over,  fur 
which  (lis  lordship  was  to  mediaice  with  iiit 
majesty  of  Sweden  and  the  states,  and  tlien 
link  themselves  together,  of  whose  minde  Key 
should  know  hereafter. 

That  tlieir  friends  in  Scotland  liad  gotten 
therefore  arms  and  powder  out  of  Englaitd,  awl 
that  what  he  should  procure  in  Holland  was  to 
be  brought  over  by  the  marquess ;  and  thai  ail 
Scotland  were  sure  to  them  except  three.  That 
France  and  Spain  thirsted  for  England,  but 
Ham  ikon  would  defeat  them  for  himself,  his 
onety  fear  was  of  Denmark,  where  Ite  meant  to 
land',  and  either  to  take  him  off,  or  make  a 
part  y.  That  afterw ards  at  Amsterdam,  Ram- 
sey with  Alexander  Hamilton  solicited  him  the 
lord  Iley  to  be  true  to  them,  and  to  be  of  their 
council,  though  as  yet  they  durst  not  reveal  too 
mucli  of  Hamilton's  secrets,  but  if  he  repaired 
to  England,  he  would  jntrust  him  with  iettcn; 
and  that  his  brotlier  in  law  Searport  knew  all. 

This  being  the  effeec  of  the  charge,  lie 
added, 

That  if  Ramsey  would  deny  it,  he  was  a  vil- 
lain and  atraitour,  which  he  would  make  good, 
And  therewith  cast  him  his  glove. 

Ramsey  denied  all,  and  said,  Rey  was  s  liar, 
a  barbarous  villain,  and  threw  down  his  gloTe, 
protesting,  to  gar  him  dy  for  it,  if  he  bad  bad 
him  in  place  for  that  purpose. 

Rey  was  temperate,  without  any  passion,  bat 
smiling,  replied,  Mr.  Ramsey,  we  will  not  con- 
tend here.    Answer  to  my  bill. 

Then  Ramsey  offered  so«»e  reasons  of  the  im- 
possibility of  the  Charge,  the  slender  uumben 
of  men  fioni  England,  but  6,000  raw  souldien, 
against  tltt-ce  kingdoms,  whom  tlie  first  proda- 
mation  might  dissipate.  That  the  marquen 
wos  neither  so  wicked,  nor  weak  in  judgment: 
and  if  he  should  conceit  to  sorprize  the  kin(t, 
what  hope  had  he  against  his  children  oud 
kindred  ?  And  therefore,  said  he,  my  lotd  Rer 
is  a  barbarous  villain,  and  a  liar,  and  he  vdl 
gar  him  dy  for  it,  or  lose  hb  dearest  blood. 

He  was  interrupted  by  the  Earl  Marshal, 
telling  him,  he  mu»t  not  stand  upon  conjec- 
tures, but  answer  the  bill  of  form  according  to 
law,  and  was  advised  to  take  counsel  therein. 

1  l)en  Ramsey  in  general  acknowledged  afl 
the  particular  circumstances  of  time  and  place 
%illeged  by  Rey,  and  the  discourse  to  tlmt  effect; 
but  concluded,  that  no  treason  wasinteodrd  or 
utrei  etl,  and  craved  comisel  to  ans*<r,  nhicli 
was  (;rauicd. 

A  nd  so  t  lie  court  adjourned  to  the  5th  of  p^ 
ceiiiber,  but  upon  a  fresh  arrest  by  ihe£ad 


Iboroo^  and  lord  Abercorn :  and  his  deport 
like  himself,  stem  end  brave,  a  fair,  rudd^, 
yellow-headed  hush  of  hair,  (so  large,  and  m 
those  days  unusual,  that  he  was  called  Ram- 
'  sey  Redhead).  His  apparel  scarlet,  over-laced 
with  silver,  the  ground  hardly  discerned,  and 
lined  with  sky-coloured  plush,  but  unarmed, 
without  a  sword.  After  liis  reverence  to  the 
court,  he  faced  the  Appellant,  who  alike  sterned 
a  countenance  at  him. 

•  After  O  yes  !  the  earl  Marshal  told  them  the 
fffect  of  the  commission,  and  the  power  of  this 
court,  which  was  not  of  any  strange  nature, 
but  legal  and  justifiable  as  any  other  trial  in 
Westminster-hall;  and  that  there  had  been  no 
more  nor  other  trials  of  this  kind  of  late,  we 
were  to  attribute  it  to  Gods  goodness,  the  jus- 
tice of  the  king,  and  loyalty  of  the  subject,  with 
the  providence  of  state,  and  wished  there  might 
be  no  more  in  time  to  come  ;  and  that  to  ex- 
pect any  combate,  tliis  court  he  hoped  would 
prevent  it  by  the  discovery  of  the  light,  and  so 

*  magna  est  Veritas,  et  privalebit.' 
•  He  referred  the  farther  prucceHin«f*  onto  Dr. 
Duck,  the  king's  Advocate,  who  spake  thus  in 
effect  : 

That  the  kings  majesty  had  committed  the 
ttial  of  the  business  to  your  grace  my  lord  high 
constable,  the  earl  marshal,  and  this  court, 
which  course  was  warrantable  by  the  laws  of 
other  nfitions,  r.nd  also  by  our  own,  who  have 
used  the  same  manner  ot' trial. — That  our  la^r 
ndmitred  sundry  proofs  for  Treason,  which  in 
other  inatteis  it  did  not :  that  all  subjects  were 
bound  to  discover  treasons  :  and  cited  two  an- 
cient civilians,  Hieronymus  and  Tiberius,  who 
save  their  reasons  for  this  kinde  of  trial.  And 
he  mentioned  sundry  records  of  our  own  chro- 
nicles and  examples  herein,  as  the  duke  of 
Norfolk  combatinjg  against  the  duke  of  Hart- 
ford in  Henry  4,  his  time ;  Jo.  Ely  and  William 
Scroop  against  Bailamon  at  Burdeaux,  the  king 
being    there;     the    lord    Morley    impeached 

.  Mountague  earl  of  Salisbury ;  and  that  Thomas 
of  VValsitjgham  and  Thomas  of  Woodstock  in 
their  learned  writings,  expressed  sundry  prece- 
dents for  this  manner  of  proceeding;  wishint; 
the  court  in  Gods  name  to  go  on  to  the  trial, 
and  the  Appellant  to  give  in  his  evidence. 

Then  the  Appellant  came  up  upon  the  table, 
to  whom  the  earl  marshal  delivered  the  peti- 
tion, which  he  hail  the  day  before  exhibited  to 
the  king.  And  tlie  Defendant  being  also 
nailed  up,  the  petition  was  read,  which  was  in 

'  effect,  Thut  he  hnvinir  accused  Ramsey  of  trea- 
son, and  also  Meldiani  his  kinsman,  and  of 
Confedtricv,  against  whom  captain  Nothwick 

'  was  wiiuess,  therefore  had  desired,  that  the 
court  «ou!d  proceed  against  Meldram  fii-st. 

But  he  was  ti^ld  by  the  court,  that  tlieir  cases 
dxlferinu,  the  Appellant  was  ordered  to  <lrilii'er 
in  his  Charge  nioinst  the  Dofcndunt,  wliich  he 
did,  in  writing  by  bill,  coatuining  sundry  par- 

•tictflars,  viz. 

.  That  in  May  last  in  the  Low-Countrie!«, 
Ramsey  comploined  to  him  against  the  c«)urt  of 
Enj^land.     liiat  the  matttrs  of  church  and 
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Minltfl  thaj  were  to  put  id  bail  for  v^w- 
aocci  vhich  were  the  old  security  ;  and  Ram- 
sey ordered  to  answer  upon  oath.  At  which 
daj  appearing^  the  fame  of  the  cause  kiroo^ht 
tliither  such  a  crowd  of  people  aa  wasaot  iina- 
gintble. 

liej  entered  as  before  in  manner  and  baliit ; 
but  Ramsey  was  new  suited  in  black  satten, 
and  presented  bia  Answer  in  writing  to  tiiis 
eifect; 

That  haviii|  well  considered  the  time,  place, 
and  communication  with  the  lord  Rcy  beyond 
the  seasy  (as  'before  urged)  be  confesses; 
lliat  Rey  demanded  of  him,  whether  the  mar- 
quess Hamilton  intended  to  come  over  and  fol- 
low the  wars  ?  He  said,  yes ;  and  told  him  of 
his  forces  6,000  men,  and  of  the  10,000i.  in 
iBODey«  and  Wine-Cuscoraes  in  Scotland,  which 
be  would  sell  to  oiaintaiu  the  army,  and  that  he 
would  come  so  provided  with  ammuniiion,  that 
being  joined  wiib  his  friends  he  valued  no  ene- 
my. Upon  which  Rey  replied,  thai  li»  owii 
iwo  regiments  should  wait  upon  iiim :  hut  the 
place  uf  these  forces  to  meet  was  at  sea,  and 
there  to  receive  directions  from  the'  king  of 
Swede,  where  to  rendeivous.  Upon  which 
Rey  said,  that  liis  life  and  fortunes  should  wait 
OQ  the  marquess  ;  who  being  told  of  his  frieod- 
ibip,  wrote  a  letter  to  Rey,  which  Ramsay  de- 
livered, in  effect,  that  Rey  would  get  some  am- 
ttiuoitioa  from  U)e  king  of  Swede,  which  wes 
wanting.  And  that,  speaking  in  general  of 
matters  amiss  in  England,  Rey  answered,  God 
amend  all.  To  whom  Ramsey  replied,  by  God, 
Donuold,  we  must  help  him  to  amend  all.  And 
to  alf  the  othe^mattersand  things  he  utterly  de- 
nies, and  craves  revenge  opon  Rey's  pevbon  by 
dintofsword« 

Then  doctor  Eden  of  council  for  Ramsey 
spake  to  the  court,  that  being  assigned  his 
council,  his  opinion  was,  that  the  defendant 
might  decline  tlie  .combate,  and  reply  to  the 
appellant's  bill  in  brief,  with  these  reasons': 
first,  that  by  the  words  in  the  bill,  no  man  can 
be  charged  a  traitor,  by  one  that  is  guilty  in  his 
own  particular,  and  su  is  not  tied  to  be  defend- 
snt,  nor  to  answer  such  a  bill.  Secondly,  the 
iocertaioty  and  doubtfulness  of  the  words  m  the 
oharge ;  so  that  till  the  court  doth  censure  them 
to  be  treasonable,  the  delendant  is  not  tied. to 
answer.  Thirdly,  the  Appellant  refers  the 
oombate  ull  the  lust,  if  he  cannot  in  the  mean 
time  prove  the  charge  by  aoy  other  ways ;  then 
he  offers  to  make  it  good  by  his  body.  So 
then,  the  defendant  tnay  forbear  his  answer, 
aad  decline  the  ^oinbace. 

And  now  my  lords  (said  he)  I  bumhly  shall 
acqeaiat  yon  with -the  Defendants  answer  to 
me  in  pn«ate,^faich  was,  That  though  in  la^ 
be  mig^it,  yet  in  honour  and  innocency  he  would 
not,  decline  the  oomhate,  but  beiug  his  own 
osasent,  his  advocate  bath  the  less  to  say  for 
him.  And  so  time  was  given  for  Rey*s  repli- 
cation till  Friday  after. 

Key's  cooocel  moved,  wliereas  Dr.  Ed^n  bad 
«c»  pied  at  sime  words  in  the  Clmr^e,  he  on- 
tmtrtdf  that  whoever  was  accused  of  treason, 


was  not  to  insist,  haw  poUuted  the  answer  iw» 
but  bow  to  approve  and  clear  himself:  then  to 
refer  the  combate  to  the  last,  was  well  done, 
uUimum  rrfugium,  to  expose  his  life,  ior  God, 
the  king  and  his  country. 

This  speech  being  somewhat  peremptory, 
and  directory  to  the  court,  he  was  told.  That 
the  court  needed  not  bis  direction,  as  to  the 
Tryall  of  Com  bate,  their  wisdoms  would  consi- 
der of  iliat  when  it  was  time;  and  so  the  court 
adjourned,  both  parties  being  admitted  to  hav« 
common  law}'er8 ;  but  to  plead  onely  by  civi- 
lians. 

This  day  come,  Rey  appears  as  before ;  but 
Ramsey  in  a  new  suit,  of  ash-colour  cloth, 
opened  with  scarlet  colour,  the  duke  scarlet 
cloUi,  lined  with  nsh-coloured  velvet,  and  the 
whole  suit  and  cloke  overlaid  witb.  silver  and 
sky-coloured  lace. 

I'he  former  proceedings  were  read  by  tho 
register;  and  thereupon  the  Appellants  Repli- 
cation presented  to  the  high  constable :  in  ef* 
feet.  That  Ramsey  in  his  Answer  had  cunning- 
ly slipt  over  a  pare  of  the  Charge,  which  was, 
thai  t'le  lord  limy  protested,  he  was  not  inga^d 
in  wars,  for  want  of  subsistence,  and  therefore 
would  not  hazard  in  any  designe,  without  sure 
knowledi2;e,  upon  which  words,  depends  much 
n(  ihe  matter  ani  main  of  that  part  of  the  bill. 
And  so  ripping  up  the  several  charges  of  the 
bill,  the  !streni;il),  reasons,  and  likelihood,  and 
tlie  defendaait's  delects  in  not  clearing  the 
chief  point<$,  they  went  en  wiih  the  coanoel. 

It  was  his  part  to  inforce  the  Charge  against 
Ramsey  to  this  tffect : 

He  observed,  that  the  first  day;  Ramsey  de- 
nied all  the  charge,  whilest  he  stood  upon  (KH 
sitive  resolution,  but  afterwards  his  councel 
brought  lum  to  particular*,  and  taught  him  to 
answer  sufierficiully ;  fir^t  l>e  knew  nothinf^ 
and  yet  now  so  much.  No  doubt  there  wi.s 
some  stranger  enterprize  by  the  saarques^e  Ha«. 
milton,  then  to  serve  the  king  of  bwede,  bj 
Ramsey's  professing  that  lianiilton  was  a  pro- 
testant,  and  bore  arms  for  religion,  not  caring 
with  whom  to  grapple ;  from  hence  observing^ 
that  they  intended  somewhat  to  attempt  of 
themselves.  Ramsey  stiled  the  marquesse-bis 
master  iu  discourse,  and  in  many  of  his  lettern 
produced,  much  of  the  discovery  by  Rey  was 
to  fish  out  of  Rams^  the  truth  of  his  fioubtfui 
words ;  how  unUkely  it  was  that  Bfjsy  having 
two  regiments  of  old  souldiers,  captahi  of  the 
king  of  Swedes  dragocms  in  uood  pay  for  all, 
should  offer  to  serve  Hamiitoo  who  wasio  be 
commanded  by- the  king.  ., 

And  that  Ramsey  might  decline  tbe>com- 
bate,  or  forbear  answering  ttil  the  last,  was  a 
btrange  opinion  of  council;  because,  cumbate 
was  to  be  reserved  till  all  other  means  of  dis^ 
covery  fayled,  and  therefore  Rey  his  reasooi 
were  SMpphinental  proofs ;  and  requesting 
Meldram's  testimony ;  but  however  he  was  now 
ready,  if  the  court  thinks  fit,  to  give  tlie  €oa»» 
bate  presently. 

And  concluded  with  an  example  in  case  of 
murther.    Two  miru  %bt  ia  Aeerfit,  th»  oar  is 
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slain,  the  other  flie«,  and  though  without  anj 
witnesse  of  the  fact,  his  seeking  to  etcape  con- 
demns  him  guilty.  So  Ramsey  having  been 
accused  of  treason  above  three  nioneths  by  the 
lord  Rev,  and  both  confined,  Ramsay  dispair* 
ing  of  bis  cause,  seeks  his  flight  from  justice 
by  sending  to  Rey  a  private  chailenger,  being 
a  sufficient  conviction  in  law,  as  by  ancient 
presidents  in  this  court :  viz.  Kiteles,  after  an 
appeal,  sends  a  challenger  to  Scroop,  and  was 
therefore  adjudged  guilty. 

Doctor  Duck  answered  to  all.  That  first,  it 
was  pnidence  for  Ramsey  to  answer  in  general 
negatively,  having  been  newly  landed  from  sea ; 
and  might  be  excused  till  time  and  considera- 
tion, to  rpfresh  his  memory,  bein^  not  upon 
oath ;  &nd  as  yet,  the  Defendant  need  not  an- 
swer perfect'ly,  till  further  time  and  fiivour,  to 
view  the  exhibits  in  court  by  copies^  which  he 
<lesires. 

And  directly  m^ged  against  the  lord  Rey*s  re- 
plication, not  to  be  allowed ;  because,  Rey, 
referring  himself  now  to  proofs,  might  have 
saved  the  trouble  of  this  court  of  hononr  and 
chivalrie  and  hazzard  of  their  persons  by  corn- 
bate,  « hich  intends  the  trial  without  proofs ; 
and  that  the  Defendant  having  ingaged.  his 
sureties,  but  to  this  day,  he  humbly  desires  the 
time  and  place  to  be  ordered  for  the  sudden 
combate,  according  to  the  law  of  arms,  and 
cu8t«)m  of  this  court;  saying,  that  the  duel 
foreseen,  must  ensue  upon  the  appeal  and  de- 
nial ;  and  therefore  ought  now  to  be  granted. 

Doctor  Reeves  moved  for  continuance  of  the 
rephcation,  and  consented  to  the  combate;  the 
covrt  admitted  the  replication,  and  ordered 
time  till  Wednesday  for  exceptions  thereto. 

Doctor  Duck  oftered  some  reasons  to  satisfy 
Rey,  and  extremely  to  censure  Ramsey,  where 
be  was  interrupted  and  told  by  the  earl  mar- 
sbaJI,  that  the  court  will  save  him  the  labour 
and  cnoncel,  till  the  rejoynders  be  put  in,  and 
then  to  be  ordered. 

Doctor  Eden  shewed,  that  the  copies  of  the 
letters  exhibited  were  uot  i^iven  out :  nor  shall, 
sayes  the  carl  marshal,  till  the  court  have  con- 
sidered of  the  contents,  and  so  they  were  read. 

The  one  was  from  Ramsey  to  Rey,  certifying 
him  of  passages  in  the  Low  Counireys  since  their 
parting,  to  put  the  raarquesse  in  minde  of  direct- 
ing him  how  to  dispose  of  the  ammunition  and 
arms  in  his  custody ;  subscribed, ''  your  servant, 
Ramsey.'^ 

The  other  from  the  lord  marquesse,  to  the  lord 
Rey,  congratulating  his  love  and  aflfection,  ex- 
pressing a  great  desire  to  meet  him  in  Germany, 
upon  any  terroes  he  would  propose ;  and  that 
Ramsey  the  bearer  was  instructed  for  him  to 
treat  with  the  kin^  of  Swede,  whom  he  desires 
to  favour  and  assist,  ''  which  will  oblige  him 
his  friend  and  servant,  Hamilton.'' 

Doctor  Duck  opened  the  whole  matter,  and 
each  particular,  insisting,  that  my  lord  Rey's 
evidence  being  for  the  km^f,  and  he  a  person  of 
honour,  and  peer  of  Scotland,  his  testimony  was 
sufficient.  A nd  moves  that  M  r.  Meldram  m  ight 
be  admitted  for  snpply,  for  thoagb  they  were 


not  joynt  witnesses  tegethei^  of  the  words,  wbick 
made  the  charge;  yet  for  as  much  that  they 
ware  spoken  asunder,  and  agreeing  together, 
made  up  a  full  proof:  that  no  testimony  may 
be  neglected  in  matters  of  treason.  That  if 
any  part  of  the  charge  was  dented  by  tlte  De- 
fendant, and  proved  by  the  Appellant,  it  might 
convince  him  in  a  manner  of  the  whole :  and 
urged  the  oftence  of  Ramsey's  challenging  Rey. 
But  more  of  that  hereafter. 

But  doctor  Reeves  prosecuted  the  matter,  for 
that  Ram)iey's  councel  endeavoured  to  prove 
that  he  might  decline  the  combate,  or  forbesr 
answering,  because  of  some  words  which  re- 
flected upon  my  lord  Rey  as  matter  of  reproach, 
that  Rey  had  utteiied  words  of  treason  to  catch 
Ramsey,  and  then  to  turn  informer.  But  (said 
he)  no  office  can  be  accounted  base,  when  the 
king  and  kingdom's  safety  is  concerned ;  citing 
a  story  out  of  Livie,  that  the  Romans  confede- 
rate with  tl^  SanuUes,  were  to  undergo  a  ba» 
office  that  stood  not  with  honour,  and  resolved, 
so  long  as  it  was  advantagious  to  the  Uomaos 
state,  it  might  with  honour  be  undertaken. 

Doctor  Eden  was  earnest  to  excuse  binnelf 
for  putting  in  these  words  against  the  lord  Rej, 
saying,  tbat  his  client  eofor^d  to  have  them  in- 
serted. 

But  being  a  point  of  honour,  the  earl  iDar> 
shal  interpc^ed,  that  true  it  was,  the  best  man 
may  not  refuse  the  basest  oflace  to  preserve  a 
king  and  nation ;  but  again,  it  was  most  unwor- 
thy the  degree  of  honour,  tor  any  roan  to  angle 
and  intrap  another,  and  then  to  present  him  to 
that  king's  justice. 

Then  the  pleaders  aiigued  concerning  Mel* 
dram's  testimony,  that  no  proof  ought  to  be 
omitted  for  the  Iking;  but  it  was  oflered  for 
Ramsey  to  joyn  issue  upon  that  point  in  U»; 
for  the  bill  was  laid  against  him  not  general,  bo( 
particular  to  place,  time  and  matter,  viz.  that 
in  May  last  in  a  ship,  and  afterwards  at  Ainsier- 
dam,  then  again  at  Delph,  Ramsey  should  say 
such  and  suf  h  words,  which  if  Meldrain  would 
justifie,  besides  himself,  they  ought  to  be  admit- 
ted, otherwise  it  was  no  good  matter,  but  nu»t 
refer  to  a  new  bill. 

That  the  Defendant  had  answered  fully,  for 
that  the  lord  Rey  profered  his  service  to  the 
macqnes»e  without  pressing  to  know  any  desiene. 
That  nothing  in  the  letters  could  convict  Ram- 
sey. That  the  lord  Rey  standmg  upon  his  ereat 
offices  under  the  king  of  Swede,  and  so  not  ne- 
cessitated to  serve  the  marquesse,  he  had  not 
those  places  of  command  then,  but  since ;  and 
that  since  his  coming  into  England,  he  said  that 
he  wonld  have  served  under  the  marquess,  and 
concluded  that  Ramsey  and  the  marquess  might 
ute  such  words,  and  yet  not  intend  treason  to 
his  majesty. 

But  having  in  this  tryal  medled  so  much  with 
the  marquess,  the  court  was  fain  to  enter  aa 
order  or  protection,  to  clear  the  marquess  his 
words  or  actions  from  dishonour. 

l^en  the  court  proceeded  to  examine  Wit- 
nesses viva  voce, 

Archibal  RfiMkm  was  to  prove  the  challeoge 
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«s  the  bringer ;  upon  these  quettionii  he  con 
fessed,  ilia(  he  was  in  Ramsey's  chamber  nt 
Aichnond  the  last  of  October.  That^Ramsey 
did  not  imploy  him  to  carry  any  challenge  to 
the  lord  Aey ;  but  at  that  time  Ramsey  told 
him,  that  it  was  hn  grief  to  be  restrayned  not 
to  meet  Rey,  who  was  a  trayterous  villain,  and 
»isbed  to  meet  biro  in  the  open  fields  at  Bam 
Elms,  he  would  make  him  dye  for  ir^  and  tear 
his  Jieart,  with  other  syrh  words  of  reproach, 
and  wi<)hed  this  deponent  to  tell  Rey  so  much, 
which  he  did,  but  it  was  three  weeks  after, 
and  then,  not  until  the  lord  Rey  told  him,  that 
Ramsey  had  sent  him  a  challenge;  so  that,  said 
Ramsey,  my  message  was  but  a  reUtion,  not  a 
tfaallenee. 

But  Rauken  was  observed  to  falter  from  what 
be  affirmed  before  Dr.  Reeves,  and  uthers,  viz. 
to  have  carried  the  challenge,  and  that  Ramsey 
could  not  deny  it ;  so  tliat  Rauken  was  threat- 
Bed  not  to  accuse  Ramsey. 

Gilbert  Seaion  deposed,  that  Ramsey  said, 
be  had  made  it  come  to  Rey*s  ears,  to  have 
eoded  this  businesse  without  troubling  the  king 
•r  lords. 

Then  doctor  Duck  summoned  up  all  the  pro- 
ceedia^s,  observing  that  formerly  iu  the  presence 
ttf  the  km;;,  Ramsey  had  with  deep  protestations 
and  oath  denied  the  time,  place,  and  matter 
which  he  now  confesseth,  and  though  then  not 
eiamined  upon  oath,  vet  in  France  and  other 
cooatrejrs,  the  very  holding  up  of  the  hand  is 
ao  oath,  and  soTertuUiao  sayes  of  the  Romanes, 
aod  Ramsey  confessing  part,  he  might  be  guilty 
uf  the  whole  charge. 

Doctor  Eden  said,  that  Rey  was  not  a  com- 
Mtent  witnesse  against  Ramsey,  though  for  the 
kin^,  for  he  was  '  particeps  criminis ;  capitalis 
'  inimictts :'  for  the  first  his  bill  made  him  so ; 
for  if  Ramsey  spake  treason,  so  did  Rey ;  for 
the  second,  it  appeareth  by  Rey*s  violent  pro- 
lecQtion,  and  if  all  failed,  his  sword  must  make 
it  good ;  and  so  the  Defendant  was  not  bound 
to  answer,  nor  to  accept  the  challenge  uulesse 
be  will,  to  which  he  is  so  willing. 

Bat  doctor  Duck  said  these  reasons  did  not 
'  currere  qnatuor  pedibus.'  Some  of  the  con- 
spirators witli  Cataline  were  revealers  of  the 
tieason,  and  aUowed  as  witnesses. 

Doctor  Reeves  concluded,  that  although  some 
of  the  lord  Rey's  witnesses  did  not  affirm  what 
they  might,  it  would  encourage  him  to  set  a 
■harper  edge  upon  his  sword  when  he  entered 
the  lisU;  and  that  the  God  of  right  would  so 
weaken  the  heart  of  Ramsey,  that  it  should  fail 
bim  when  he  took  his  sword  in  band. 

The  holy-daies  of  Christmass  drawing  nigh, 
the  court  ordered,  that  either  party  might  repair 
to  sir  Henry  Martin,  and  possesse  him  with  fur^ 
^r  proofs,  out  of  these  witnesses  already  exa- 
mined, biit  of  no  other.  And  so  adjourned  the 
court  till  Monday  the  9th  of  January,  when 
after  some  small  debates,  but  no  further  matter 
or  proofs,  the  businesse  was  briefly  determined 
to  lie  referred  to  the  king's  pleasure. 

Which  came  to  this  account.  That  Hamil* 
ton's  power  with  the  king  got  all.  favour  ibr 


Ramsey ;  and  well  rewarded  in  due  time ;  aod 
Rey  liaving  done  the  duty  of  a  loyal  subject, 
left  the  court  and  kingdom,  and  returned  to  his 
command  in  Sweden.  But  this  story,  thouah 
tedious,  will  enlighten  us  further  to  the  trutM 
of  the  Scotisb  affairs. 

R(7$nwoaTH*s  Account. 

Towarrts  the  end  of  this  year  (1630),  the  mar- 
quis of  Hamilton  arrived  at  the  court  of  £ng« 
land,  where  was  at  that  time  Mackay,  lord 
Ochiltry,  a  lord  in  Scotland,  by  name  Stuart, 
and  who  once  bore  the  name  of  tlie  earl  of 
Arran,  when  by  a  parliament  which  contracted 
a  by-name  in  that  kingdom,  the  Hamiltons  w^re 
attainted  of  Treason,  but  afterwards  both  bloody 
honour,  and  estate  were  restored  to  them. 
This  lord  had  no  kindness  for  the  marquis  of 
Hamilton,  but  nourished  a  discourse,  which 
Ramsay  let  fall  to  the  lord  Rea  when  they  wer« 
beyond  seas;  and  prevailed  so  far  with  lord 
VVestnn,  then  lord  high  treasurer  of  England^ 
as  to  impart  the  business  to  the  king,  being  a 
IVeason  of  an  high  nature  (if  true)  to  this  effect; 
'  That  he  raised  tliis  new  army,  with  design^ 
'  when  be  i«as  at  tlie  head  of  them,  to  set  him« 
'  self  up  as  kin|r  of  Scotland.'  Much  credit 
was  given  to  this  desien  by  the  lord  Weston 
lord  iiiiih  treasurer,  who  endeavoured  to  per- 
suade the  king  not  to  permit  the  marquis  t* 
come  near  his  sacred  person,  aod  in  no  kind  t* 
have  the  privilege  to  lie  in  his  majesty's  bed- 
chsmber,  lest  his  majesty's  life  were  hazarded 
thereby. 

The  lord  Weston  pressed  this  home  unto  the 
king,  but  bis  majesty  kept  his  thoughts  private 
to  himself;  and  having  a  great  affection  to  Ha* 
milton,  as  soou  as  he  came  into  his  presence, 
embraced  him  with  great  kindness,  and  disco- 
vered to  him  what  he  was  accused  of,  but  said,  I 
do  not  believe  it ;  and  that  the  world  may  know 
I  have  a  confidence  in  your  loyalty,  you  shall 
lie  in  my  bed-chamber  this  night,  fiut  the 
marquis  beseecbed  his  maiesly  to  eicuse  him, 
till  he  had  received  a  Trial,  and  was  cleared  of 
the  Treason  he  was  accused  of;  but  the  king 
would  receive  no  denial,  yet  told  him  he  would 
put  the  business  into  a  way  of  examination ; 
but  afterwards  when  the  examination  was  taken, 
it  was  found  that  the  one  affirmed  the  accusa- 
tion'to  be  true,  and  the  other  as  positively  de- 
nied it,  and  that  there  appeared  not  then  an/ 
concurrent  proof  of  the  same. 

A  report  of  these  Examinations  was  afler^ 
wards  made  to  the  king's  majesty,  who  was  gra-^ 
cionsly  pleased  to  refer  the  whole  matter  to  a 
Trial  before  the  lord  hish  constable,  and  earl 
marshal,  in  the  Court  ofHonour,  of  which  the 
reader  will  have  a  full  account  towards  the  end 
of  the  next  year  in  its  proper  time  and  place. 
In  the  mean  time,  the  kmg  caused  Rea  and 
Ramsey  to  be  secured  in  order  to  that  trial :  so 
the  marquis  proceeded  in  making  provisions  for 
the  embarquine;  of  his  army,  and  ordering  those 
fijrces  in  ncotlaod  to  be  in  readiness  to  be 
shipped,  to  come  to  the  place  of  readezvouf 
when  they  re ctived  orders^ 
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of  counsel  with  the  <oart ;  Gilbert  Detiiick 
being  Register.  And  ^irst  W illiain  teger,  king 
of  arms,  presemed  to  the  lord  constaikle  of  Eng. 
land  Icttets  patents  •of  the  Moor  fuilowing. 

<  Carolus  Dei  gratia  Anfilia,  Scotis,  Fnncic, 
'  €t  flibernne,  rex,6dei  defensor,  ^c.  predilec^o 
'  €t  per-qiiam  'fideli  conaaBgaineo  et  <K>os^ano 

<  no^ro  Roberto  comit.  Lindsej  samino  came- 

*  rario  Ang1i»  fmhoen.  CutD  ofBckiDi  consta- 
'  bular.  Angliss  vacans  «»istat,  ac  Donaldui 
'  Macka^  dominus  Rea  nuncupaius,  in  i«gDo 

*  noscro  Scotitt  oriandtts,  qiiendam  DaTidem 

<  Ramsey  aroii^er.  in  eodem  regno  iMNtro 
^  ortum,  de  quibosdam-  contemptis  «t  pcoditi- 
'  onibfM  contra  nod  in  parcibos  trantmnrinii 
'  actis  et  perpetratis,  in  curia  roiiitari  appeilin 
'  intendit,  et  nobis  sopplicavii  sibi  justkiam 
.'  super  appellatioiie  preoicta  exliibari :  Kos  in 

*  hftc  parte  fieri  volenies,  quod  juscum  est,  ic 

*  de  fidelitate«tprovfdo>circuiii9pectionevestn 
'  pleniusconfidentes,  ^vobiscoacesdantt.oiBciMn 

*  constabular.  Angiise  (htfc  Tioe)  ad  appella- 
'  ttonem  predictain  Donaldi  in  1^  parte,  una 
'  cum  predilectoet  perrqoasi'fidelicoitssnguiiieo 
'  ac  consiliario  nostro  Tboma  comite  Aruwiel 
'  et  Surr.  marescM.  -nosiro  Anglie,  alidieiid.  et 
'sine  debito  terminand.  et  omnia  qua  ad  ofi- 

*  cium  constabular.  pertinent  in  causa  et  ne- 
'  gotio  predictis  faciend.  et  exercend.  secandiim 

*  legem  et  consoetitdanem  armoram  et  curiae  mi- 
'  litaris  Anglia;,  vobis,  ut  predictnm  est,  auiiio- 

*  ritatem  damus-etGommittimuSyteoorepieMQ* 

*  tium :  et  ideo  vobis  mandamus,  quod  circa 
'  premissa,  una  cum  prefato  marescallo  ioten- 
'  dentes  sitis,  in  fprma  p^edicta:  damus  autein 

*  dacihus,  marchionibus,  comitibus,  vicecoami- 
'  bus,  baronibu9,  justioiariisy  ballivis,  prepositii 
'  et  minifitru,  et  aliis  fidelibus  no^tris  uuvenis 

*  et  singulis,  tarn  infra  libertates,  qoam  citn, 

*  teliore  presentium  in'mandatis,  quod  vobis  in 
'  premisiiis fkoiend. etexplend.  imeddentessiDt, 
'  et  consutentes,  respondents,  et  auiiiiaDtes, 

*  quottes  ot  prout  per  vns  fuerint  super  hoc  pre- 

*  moniti  ex  parte  nostra.  In  cujus  rei  teatimo- 
'  nium  has  liieras  nostras  fieri  fecimus  pateotes. 
'  Teste  nie  ipso  apud  Westm.victeinio  quarto 

*  die  Novemb.  anno  regni  aostri  septiao.   Per 

*  ipstim  regem/ 
Which  letters  patents  being  i*ad  by  tlielU^is^ 

ter  of  the  court,  Donoid  lordiiea,  the  PlaintitT, 
and  David  liamsay,  gentleman  of  the  kine* 
priTy-cham'ber,  Defen^^nt,  made  their  personal 
appearance.  Then  the  lord  marshal  spake  in 
defertce  of  the  Court  of  Chivalry,  and  rl*e  man- 
ner of  proceeding  therein,  according  to  the  Ja* 
and  custom  of  arms,  shewing ; 
'  «<  That  it  was  legal  and  agreeable  to  right 
and  justice,  as  any  judicial  process  in  anj 
other  court  of  this  realm  :  especially  when  (be 
nature  of  the  cause  required  it.  And  that  in 
these  latter  ages  this  kind  of  trial  hath  aotbm 
firequently  used,  but  tliat  was  to  be  altributrd 
to  the  pious  and  peaceable  government  of  tbc 
state,  under  our  most  happy  aad  prudent  king, 
and  his  most  illustrious  predecessurs,  the  kinj;! 
and  queens  of  Englaad,  and"  the  obedience  and 
fidelity  of  (he  people  of  Knglaad;  boihwbKb 


A  Memoihal  made  by  Mr.  Justice  Whitlock 
•in  his  life- time  conoeming  the  lord  Rea's 
Discovery  of  the  marquis  of  Haailton*s  Con- 
spiracy. 

*  Presently  after  my  retoni  from  this  circuit, 

*  myself  and  the  rest  Jif  the  Judges  of  the  KingV 

*  Bencfi  were  sent  for  by  the  Lord-Keeper  to 

*  London,  to  aclvi*e  with  him  about  the  affairs 

*  of  his  majesty.  We  came  thither  on  Monday, 
'  TZ  Angcist,  except  the  Chief-Justice,  who  was 

*  sick.  The  matter  consulted  of,  was  io  give 
'  our  opinion,  concerning  the  conference  had 

*  in  Germany  between  certain  Scotish  pentle- 
'  men  about  the  making  the  marquis  of  llamiU 

*  ton  the  head  of  a  party  against  the  king  and 
'*  bis  kingdoms  of  England  and  Scotland. 

*  The  lord  Rea,  a  Scotish  baron,  did  impeach 
'*  Ramsey  and  Meldnim  for  moving  him  to  this 

*  Consfjiracy :  they  denied  it  punctually,  arid 
'  no  witness  could  be  produced.     Ran)*»ey,  a 

*  sotdiet,  offered  to  clear  himself  by  combat, 
'*  that  he  was  innocent;  and  the  appellant  ac- 

*  cepted  of  his  offer.  The  king  was  desirous  it 
'*  should  be  put  upon  a  Difel ;  and  we  were 
'  c&nsulted  with,  Ut,  What  the  offence  was  ? 

*  «dly,  "Where  the  trial  might  be  f 

*  We  all  with  the  Lord-Keeper  were  of  the 
^  opinion,  1st,  That  it  was  an  hi^h  and  horri- 

'  *  ble  Treason,  if  that  in  the  Examnmtions  were 
•*  found  true.  2dly,  That  the  Trial  might  be 
f  by  an  Appeal  of  Treason,  upon  which  the 
'••  Combat  might  be  joioed-:  bnt  the  king  must- 
■"  *  make  a  constable  durante  bene  placito,'{6r  the 
'•  marthal  could  not  take  the  appeal  without 
^  '  him  :  that  it  must  be  after  the  manner  of  the 

*  civil  law,  and  we  were  not  to  meddle  in  it. 
* ''Likewise  we  were  df  opinion  that  this  pro- 

*  ceeding  before  the  constable  and  marshal  was, 

*  as  it  was  before  the  statute  of  tlje  35  H.  8, 

*  cap.  2.  and  that  statute  devised  a  way  how 
**  to  trytliese  foreign  treasons  in  England,  but 
'  •  did  not' take  aivay  the  other.  We  were  also 
••  of  opinion  that  the  statute  of  1  Mar.  cap.  10. 

*  did  not.  take  it  away  nor  intend  it;"and  that 

*  a  conviction  in  this-appeal  was  no  rorruption 
*'of  blood  or  forlciiurc  at  the  common  law.' 

•  See  Doughtie's  Ca-je  in  Coke's  Commentaries, 

•  fol.  75,  sect.  Escuage. 

By  order  of  a  comm!«sion  under  the  great  seal, 
•dated  the  24th  of  November,  (1631;  there  be- 
gan a  notable  Trial,  before  Robert  earl  of  Lind- 
•ey»  constable  of  England  ;  and  1  homas  earl  of 
Arundel  and  Surrey,  earl  marshal  of  En)iland, 
'  in  the  Court  of  Chivalry,  judirii-illy  sitting  jn 

•  the  Painted-Chamber  at  Westu^insier ;  toae- 
*lher  with  other  lionourable  persons,  namely 
"Philip  earl  of  Pembrook  and  Montgomery,  lord 

chamberlain  of  the  king's  houshold  ;  Edward 
cslrl  of  Dorset,  lord  chamberlain  of  the  queen's 
boushold;  James  earl  of  Carlisle;  Edmund 
earl  of  Mulgrave ;  Williatn  earl  of  "Morton  ; 
'  William  earl  of  Stratherne ;  Edward  vicount 
%Vlmbletim  ;    Thomas  vicount     Wentworth ; 

•  Jlenty  vicount  Fanlkland ;  and  sir  tlenry  Mar- 
tin, Jud|{e  of  the  high  court  of  Admiralty;  all 
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are  to  be  aacribed  to  the  favour  of  Almighty 
God,  conterring  this  blesung  upon  our  iMition 
above  all  the  nations  round  about  us/' 

The  Lord  Maishal  further  shc^wed;  **  That  it 
was  an  error  iu  many,  to  apprehend,  that  as 
soon  ns  an  Appeal  is  brought  into  this  court, 
It  was  preseiitiy  to  be  decided  by  Duel ;  when 
as  dueUcng  was  the  ultimate  trial  in  defect  of  all 
others.  And  even  then  it  was  in  the  arbitri- 
meot  of  the  court,  whether  a  duel  shall  be 
granted  or  denied."  « 

The  Earl  Marshal's  speech  being  ended, 
Arthur  Duck,  doctor  of  the  civil  law,  made  a 
speech  concerning  the  antiquity,  jurisdiction, 
and  necessity  of  the  Court  of  Chivalry,  held  by 
the  Lord  High  Constable,  with  the  Earl  Mar* 
shal,  especially  in  cases  of  Treason,  where  the 
truth  can  no  otftierwise  he  discovered. 

Then  Reavand  Ramsey  were  called  into  the 
inner  court,  and  the  one  stood  on  the  right 
hand,  and  the  other  on  th^  lefl,  of  the  lord  con- 
stable, and  earl  marshal. 

The  lord  Bea  presented  bis  Appeal  in  wri- 
ting; and  his  Petition  formerly  exhibited  to 
the  king,  was  read  in  these  worcfs : 

To  the  Ring*s  most  excellent  majesty.     The 
humble  Petition  of  Donald  lord  flea. 

**MqU  hambly  sheweth;  That  whereas  he 
having  heard  sundry  speeches  fall  from  Mr. 
David  Ramsey,  importing  plots  and  practices 
Bpiinst  your  royal  crown  and  realms,  did,  ac- 
cording to  his  dnty  and  allegiance,  reveal  the 
•ame  to  yotir  majesty ;  the  truth  whereof  he  is 
ready  to  maintain  with  the  hazard  of  his  life,  and 
dearest  blood,  if  he  be  thereunto  required.  Now 
so  it  is  (may  it  please  your  sacred  majesty)  that 
your  petitioner  being  informed,  by  his  counsel, 
that  these  trials,  by  duel,  or  single  combat,  are 
uUimitm  remedium  ;  and  that,  a  man  may  not 
appeal  to  this  kind  of  divine  joc«>^ent,  bnt 
where  aU  ponsibiHty  of  discovery  by  ordinary 
trials  fiul,  and  cannot  be  had.  And  whereas 
your  suppliant,  at  such  time  as  he  disclosed  all 
the  praodces  which  he  heard  from  the  said 
Ramsey,  and  did  withal  discover  what  he  heard 
likewise  from  Robert  Meldnim  ;  against  whom 
also  one  captain  James  Borthwick  hath  been 
examined,  and  the  examination  of  Meldrum 
taken  thereupoo.  And  your  suppliant  con- 
ceiving that  if  Meldrum  be  guilty,  the  said  Mr. 
Ramsey  cannot  be  innocent,  your  suppliant 
therefore,  not  out  of  any  inclination  to  decline 
the  cooitKal  (as  God  who  knoweth  his  heart  can 
witness  with  him)  but  only  out  of  his  sincere 
desire  to  have  the  truth  discovered,  in  a  case  so 
highly  concerning  your  majesty's  safety,  honour 
and  govemn^ent,  most  humbly  urayeth,  that 
yon  would  be  graciously  pleased,  inat  Meldrum 
may  be  first  proceeded  against  according  to  la  w ; 
I  and  if  upon  his  tryal,  the  Conspiracy  affirmed 
by  yoor  petitioner  do  not  fully  appear,  be  shall 
then  with  all  alacrity  (as  in  a  case  which  other- 
wise cannot  be  cleared)  justifie  his  assertibns  to 
be  most  true  t  either  as  a  defendant  against  the 
said  Ramsey,  who  demanded  the  combat  of  him 
befow  your  majesty,  or  as  a  challenger,  if  the 
VOL.  111. 


court  of  Chivalry  shall  so  award ;  and  shall  he 
bound  in  all  duty  ever  to  pray  for  yuur  ma*  . 
jebt}  *8  long  life  and  happy  reign." 

Loap  REA*i)  Appeal. 

The  Petition  being  read,  the  Lord  Constable, 
with  the  counsel  of  the  other  nobles,  declared 
his  majesty's  pleasure,  that  this  cause  should 
be  tried  in  this  court,  and  gave  the  Appeal  to 
hp  read  as  foUoweth  : 

^<  In  the  name  of  God,  Amen.  Before  you, 
most  illustnous  and  right  honourable  lords,  R(^- 
bert  earl  of  Lindsey,  constable  of  England,  and 
Thomas  earl  of  Arundel  and  Surrey,  marshal  of 
England,  or  your  lieutenants  in  tins  court-mat- 
tial :  I  Donald  lord  Rea  do  accuse  and  chal- 
lenge thee  David  Rams^  in  the  month  of  May 
or  of  June  in  the  year  of^our  Lord  1630,  and  in 
the  6th  year  of  the  reign  uf  our  lord  Charles,  bv 
the  grace  of  God  king  of  England,  Scotland, 
France,  and  Ireland,  being  then  alone  in  my 
ship  within  or  near  the  port  of  Ebioore,  in  tfaie 
l^iBedom  of  Swedeland,  in  the  upper  part  or 
deck  of  the  said  ship,  when  thou  hadst  this  die- 
course  or  the  like,  and  spakest  these  or  the  like 
words  to  me  in  IJngiisn,  viz.  You  told  me 
many  abuses  in  the  court  of  England,  and  that 
there  was  nothing  to  be  looked  for  but  desolar 
tion  and  change  of  religion,  and  therefore  you 
had  retired  yourself  tKence,  since  no  honeat 
man  could  live  there,  and  with  many  such  dis- 
courses you  laboured  to  possess  roe :  to  whidi 
my  answer  was,  The  Lord  mend  those  evib, 
and  no  remedy  but  patience.  <  By  God,  Do- 
'  nald,'  said  you,  (I  will  use  your  own  phrase) 
'  we  must  help  God  to  amend  it.  You  told  me 
you  had  brought  as  much  gold  with  you  as 
would  maintain  you  at  the  rate  of  6/.^a  day  for 
three  vears,  and  you  assured  me  before  that  time 
would  expire,  (^  would  raise  up  some  men  lo 
defend  his  church,  and  liberate  honest  men 
from  slavery.  I  desired  if  you  could  tell  if  the 
marquess  of  Hamilton  would  come  over.  You 
said  he  would  the  morrow  or  next  day.  After 
I  asked  you  what  content  my  lord  marquess 
had  at  home.  You  said,  lUNie.  I  asked  you 
what  religion  my  lord  marqueas  was.  You  wid, 
a  good  protestant,  and  before  it  be  long  he 
would  let  the  world  see  his  design  was  for  the 
defence  of  his  religion,  and  the  glory  of  God, 
and  that  he  should  have  an  army  so  well  {iro- 
viiled  with  brave  men,  and  all  warlike  provision, 
that  he  should  not  need  to  be  afraid  with  whom 
he  encountered.  I  asked  you  what  advantage 
was  it  to  us  to  make  a  free  passage  for  the  Goe* 
pel  in  Gennany,  if  we  lost  it  at  home.  You 
said  there  were  many  honest  men  in  oar  land, 
speaking  of  Scotland ;  adding,  if  we  had  once 
an  army  over,  what  would  yoo  think  if  we  should 
take  a  start  to  settle  them  also,  for  ere  it  be 
long  you  will  hear  our  country  will  ga  together 
by  the  ears.  So  closing  that  night's  discourse  ; 
he  says  at  last,  some  such  thing  perhaps  is  in« 
tended,  but  I  will  not  tell  you  more,  for  my 
master*s  secrets  are  dear  to  mel  The  third  ni^ht 
after,  in  an  island,  you  told  flbe^  that  Alex.  HaF- 
miltoo  and  sir  James  Hamilton  were  to  .go  4br 

'2  K 
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EneUndy  and  yba  for  Holland^  and  in  the  mean 
while  pretended  yourself  willine  to  do  me  ser- 
vice in  England.  I  told  you  I  had  a  promise 
of  the  reversion  of  Orkney  from  the  king  my 
master ;  if  the  marquess  would  mediate  with 
liis  majesty  for  it,  be  would  do  me  a  great  kind- 
ness, and  I  said,  it  were  good  for  my  lord  to 
have  a  friend  in  chat  place  for  his  ends.  You 
moreover  asked  me,  if  thi-re  were  good  har- 
bours in  Orkney,  or  in  my  land,  or  in  any  part 
that  might  be  £urtified.  ^  I  said,  yes.  You  said, 
'  by  God,  it  was  to  be  thought  upon ;'  and  you 
desired  leave  to  think  upon  it  that  nii;ht,  and  on 
the  morrow  yon  and  Alexander  Hamilton  did  de- 
sire me  to  write  a  general  letter  to  the  mar- 
quess, with  trust  to  the  bearer  Alex.  Hamilton, 
concerning  Orkney^  lest  letters  should  mibcarry, 
with  great  assurance  nf  true  friendship  from 
your  master,  if  1  would  continue  constant  in 
resolution,  and  so  I  0ive  you  my  letter. 

"  Afterwards  in  March  last  past,  you  came 
to  me  from  tlie  ILigue  in  the  I/)w-Couutrieb  to 
Amsterdam,  where  you  stayed  with  me  eigt^t 
days,  and  delivered  me  a  letter  from  the  mar- 
quess, only  of  compliment  and  thanks;  and 
you  told  me  ail  went  right  with  the  marquess, 
-  that  he  had  gotten  from  his  majesty  10,000/. 
'  in  England,  and  the  Wine  Customs  of  Scotland 
for  16  years,  «vhich  the  marquess  would  sell,  and 
all  things. went  on  without  any  demur  or  ob- 
Ktach>,  and  the  only  stay  wlb  for  want  of  arms, 
ammunition,  and  especially  powder,  and  desired 
me  to  put  in  hard  with  the  Swedish  ambassador, 
which  I  did  ;'4ind  yon  told  me,  that  the  mar- 
qucsft  had  writ  to  you,  that  if  the  arms  and 
other  provisions  were  obtained,  they  should  he 
sent  io  England  and  not  to  Scotland ;  at  whidi 
yon  did  marvel,  because  his  lordship  bad  chang- 
ed his  resolution,  being  all  the  other  provisions 
were  sent  to  Scotland.  Also  you  told  me,  that 
my  lord  bad  sent  over  a  man  to  receive  them, 
AS  I  desired.  I  told  you  the  letter  which  Mr. 
Lindsey  brought  me,  desired  the  arms  tr>  be 
seut  to  England.  Voo  snid,  though  the  arms 
were  had,  yet  yon  would  not  send  them  till 
you  had  further  order  from  the  maxqucss,  and 
you  desired  me  to- haste  to  you  the  answer 
thereof.  In  the  end  yon  told  me  you  had  evil 
news  to  tell  me,  that  the  marquess's  lady  was 
brought  to  bed  of  a  child. 

^<  Some  few  days  afUr,  in  March  or  April  last 
past,  at  Delf  in  the  Low-Countries,  I  tuld  you 
'  that  I  had  a  letter  from  the  king  of  Sweden  to 
the  king  of  Britain,  desiring  some  ships  for  the 
marqness.  You  said  the  marquess  and  I  must 
kcware  of  that>  for  then  they  will  think  that 
we  mean  to  tike  their  land  from  them  with 
their  own  ships.  I  asked  you,  where  our  forces 
should  meet.  You  answered  me,  on  the  sen. 
I  asked  you,  where  we  should  land.  You  said 
.in  some  part  of  your  old  master  the  king  pf 
Denmark's  country.  You  asked  further,  what 
think  you  if  we  should  plunder  some  nook  of 
his  land,  and  thereafter  go  where  we  please ; 
.  for  we  think  be  will  be  the  only  roan  that  will 
be  most  against  us.  I  answered,  I  am  con- 
.  Itat;  for  b«  rests  in  him  more  than  you  all. 


I  asked  if  my  lord  was  to  raise  any  men  ia 
England.  You  said,  one  regiment.  I  asked 
you  if  they  would  be  true  to  us?  Yob  said  ihst 
there  were  English  that  my  lord  was  as  mack 
assured  of  as  of  any  Scott.  I  askfd,  where  we 
sh6uld  make  these  nieeK  You^sod  at  Har- 
wich or  Yarmouth.  I  asked  if  they  were  fofti- 
fied.  You  said, .  that  no  parts  of  all  those 
coasits  in  England  or  Scotland  could  hold  m 
from  lauding.  I  told  you  that  I  feared  Mr. 
Meldrum  was  an  evil  secretary.  You  asked  me 
wherein.  I  said,  that  Meldrum  had  told  ine 
many  things,  add  that  I  thought  he  had  toM  it 
to  others.  You  said  Mr.  Meldrum  knew  oo« 
thing  thereof  when  you  came  from  Englaod, 
though  he  might  well  suspect,  and  that  he  spsks 
once  to  you  at  that  time,  as  if  all  were  ours, 
iind  I  hut  you  had  great  patience  to  hold  year 
hands  off  him,  although  he  was  your  cousin.  I 
told  you  that  1  was  not  a  soldier  of  fortnoe; 
but  had  bread  at  home,  and  might  live  without 
hazarding  my  hfe  iu  the  fortunes  of  war;  jet 
notwithstanding  that,  I  would  hazard  my  life 
and  fortune  with  the  marquess,  only  that  i 
would  know  the  business.  You  answered, 
you  «vould  tell  me  no  more  of  your  masteri 
secrets;  but  that  you  would  write  a  letter  with 
me  to  the  marquess,  and  when  I  came  there, 
the  marquess  would  infuse  in  me  that  wliich 
you  would  not;  withal  you  desired  me  not 
to  tell  the  marquess  what  had  passed  he  twin 
you  and  me,  whereby  the  marquess  should  have 
all  the  thanks  to  himself:  adding  that  he  was 
very  close,  and  that  he  would  discover  binuelf 
to  them  that  he  knew  would  hazard  with  him. 
That  my  brothei^in-law  Seaforth  knew  all,  and 
that.tlte  marquess  trusted  him  much.  I  asked 
you  what  was  done  jn.my  business  of  Orkney. 
You  told  me,  nothing  till  my  coming,  and  said, 
it  might  be  I  should  have  it  better  cheap  tlitn 
to  pay  the  duty  of  it;  and  you  told  me  Eng- 
land iiad  made  a  peace  with  Spain,  veiy  pre- 
judicial to  Holland;  and  that  Spain  and  France 
were  both  sti4viug  who  should  first  drink  up 
England,  but  you  hoped  we  should  prevent 
them  both.  Besides,  you  told  me  the  lack  of 
powder  was  the  greiite»t  let.  As  for  arms,  we 
might  get  help  thereof  in  every  house,  and  that 
we  had  reasonable  provisiott  thereof-already ; 
and  that  my  lord  had  written  to  you  that  he  had 
90  pieces  uf  cannon  great  and  small  already  pro- 
vided. I  desired  you  to  go  in  person  and  speak 
to  the  Swedish  ambassador  for  the  powder,  and 
to  advertise  roe  in  the  Brill  of  his  answer,  that 
so  I  might  assure  the  marquis  what  he  migU 
expect:  and  you  did  send  a  letter  hyoneot' 
your  own  men  to  the  Brill:  to  shew  me  that 
vou  were  with  the'  ambassador,  aod  hoped  te 
have  tliat  which  we  spake  of.  Yo^  asked  my 
advice  whether  it  was  best  to  cross  the  sess 
once,  or  to  go  on  bravely.  I  answered,  *  delays 
•  were  not  good,*  which  y"u  did  condescend 
unto,  or  you  used  words  and  speeches  to  that 
effect. 

"  But  if  thou  the  said  David  Ramsey  shall 
deny  the  premises,  or  say  thOo  hadst  not  the 
some  discourse,  or  to  the  same  efiea  with  int, 
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at  the  foresaid  times  and  places ;  I  the  afore- 
said Donald  lord  Kea  say  and  affirm^  that  thou 
David  Ranisey  art  a  tal&e  traitor  and  liest 
Maly,  And  ia  case  the  premises  cannot  other- 
wise be  found  out  by  the  Sentence  of  this  court, 
proffer  myself  ready  by  the  help  of  God,  to 
prove  and  justify  tliis  my  Accusation  and  Ap- 
peal, by  my  body  upon  thy  body,  according  to 
the  laws  and  customs  of  weapons  in  a  Duel,  to 
be  performed  in  the  presence  of  our  lord  the 
king,  &C." 

Which  challenge  being  publickly  recited,  the 
said  Donald  lord  Kea,  the  party  chaJlenging, 
threw  his  glove  in  the  Court,  of  a  red  or  brown 
colour,  for  a  pawn  or  pledge,  in  presence  of  the 
aforesaid  lord  constable,  and  Thomas  lord  mar- 
shal, in  confirmatiun  of  all  contained  in  the  Bill 
jmd  Challeog^. 

Then  the  said  David  Ramsey  answered,  in 
Us  own  person,  and  said,  *^  That  the  said  Bill 
and  Appeal  was  and  is  folte,  and  that  the  said 
Donald  lord  liea,  the  appellant  or  challenger, 
did  lie  falsi v,  and  that  he  was  ready  to  justify 
and  prove  this  iii  Duel,  according  to  the  laws 
and  customs  of  arms,  and  of  this  coort,  by  his 
body  upon  the  body  of  the  said  Donald  lord 
Kea,  as  it  should  seem  good  to  the  court." 

And  thereupon  in  confirmation  and  justifica- 
tion of  the  premises,  he  threw  his  glove  in  the 
court,  of  a  white  colour,  for  his  pawn,  or  pledge, 
in  presence  of  the  lord  constable,  and  earl 
marshal  aforesaid;  which  gloves  respectively 
Ridiard  St.  George,  otherwise  Clarenceox,  king 
of  arms,  took  up  and  delivered  into  the  hands 
of  the  said  lord  constable,  with  due  reverence, 
and  the  said  lord  constable,  together  with  the 
earl  marshal,  committed  them  to  the  custody  of 
the  aforesaid  Register  of  the  court.  Then  the 
said  Lord  Marshal  arrested,  as  well  the  said 
lord  Rea,  the  Challenger,  as  the  aforesaid 
David  Ramsey,  esq.  the  Defendant.  And  the 
said  Donald  lord  Rea  produced  sir  Robert  Cor- 
don, sir  Pierce  Crosby,  sir  Walter  Crosby,  and 
sir  William  Forbes,  knights  and  baronets,  and 
William  Innis,  esq.  for  his  sureties,  who  obliged 
themselves  all,  and  every  of  them,  et  divisitn  et 
ctmjunctim,  to  our  lord  the  king,  for  the' said 
k)rd  Rea,  body  for  body,  that  the  said  lord  Rea 
should  duly  prosecute  this  aforesaid  Challenge 
to  the  final  and  last  determination  of  the  same; 
and  that  in  the  mean  time  the  said  lord  Rea 
should  keep  the  peace  of  our  lord  the  king, 
against  all  and  every  of  his  lieges,  and  especially 
against  the  aforesaid  fiavid  Ram'sev,  esq. 

And  the  said  David  Ramsey  produced  for  his 
sureties,  the  right  honourable  James  earl  of 
Abercorne,  and  Robert  earl  of  Roxborough. 
Then  the  Earl  Marshal  aforesaid'  released  Du- 
naki  lord  Rea  the  Challenger,  and  the  aforesaid 
David  Ramsey  Defendant,  firom  the  aforesaid 
arrest,  and  at  their  request  respectively  deli* 
yered  their  bonds  of  suretiships  to  be  cancelled. 

After  ttiis,  there  was  read  in  the  court,  the  lord 
Res's  Petition  to  the  king,  for  divers  noblemen 
and  others  tb^be  of  his  counsel  in  this  cause ; 
whose  names  he  presented  in  a  schedule  annex- 
ed, as  they  are  here  recorded. 


To  the  King's  roost  excellent  majesty,  the  hum- 
'  ble  Petition  of  Donald  lord  Rea. 

''  Huo^bly  beseeching  your  royal  majesty  in 
tin's  cause  of  appeal  agam&t  David  Ramsey  in 
the  Court  of  Chivalry,  to  grant  unto  the  said 
petitioner,  that  he  may  have  the  parties^  whose 
names  are  in  the  ifcheduie  hereunto  annexed, 
to  be  of  his  counsel  in  the  said  court.  And  he 
shall  daily  pray  for  your  majesty's  long  life  and 
happy  reign  over  us."    Viz. 

'<  George  earl  of  Lyney,  lonl  Gordon ;  Miles 
vise.  Mayo ;  Theobald  baron  of  Brillis ;  Mau* 
rice  Rr>ch,  son  and  heir  of  the  vicount  Fennoy  ; 
Donnougli  Mac  Charty,  son  and  heir  of  the  vi- 
count Muskery ;  sir  Robert  Gordon ;  sir  Pierce 
Crosby ;  sir  Walter  Crosby ;  sir  William 
Forbes;  Donnough  0  Conno  Sligo;  James 
Hay,  esq.  of  bis  majesty's  body;  William  Innis, 
esq. ;  Dr.  Rives;  Dr.  buck;  Mr.  Selden,  and 
Mr.  Littleton,  of  the  Inner  Temple." 

Upon  which  his  majesty  issued  out  the  fol- 
jng  Order  : 

**  It  is  his  majesty's  pleasure,  tlmt  only  these 
should  serve,  both  for  his  friends  to  advise  him, 
and  his  Counsel  to  plead  for  him." 

Ramsey's  Defence. 

**  In  the  name  of  God,  Amen.  In  the  pre- 
sence of  you  most  illustrious  and  right  honour- 
able Robert  carl  of  Lindsey,  constable  oC£ng« 
land,  and  Thomas  earl  of  Arundel  and  Surrey, 
marshal  of  England,  or  your  deputies  in  your 
court  roar&hal ;  I  David  Ramsey,  esq.  Defend- 
ent,  say  and  affirm,  that  all  and  every  the  things 
contained  in  the  said  pretended  Appeal  and 
Accusation,  were  and  are  false,  and  suggested 
and  proposed  against  me  maliciously,  aild 
against  truth,  excepting  what  follows  at  rbe  tima 
and  place  under-written,  I  had  the  under-writ- 
ten discourse  with  thee,  or  to  the  same  effect, 
and  no  other,  viz. 

'<  I  David  Ramsey  being  with  thee  Donald 
lord  Ilea,  in  the  month  of  May  or  June,  as  it  is 
in  the  said  bill  mentioned,  and  in  the  ship  there 
also  mentioned,  being  in  or  near  the  port  there 
mentioned,  thou  desiredst  that  I  would  tell 
thee,  if  the  marquess  of  Hamilton  wqold  come 
over;  and  t  answered  he  would.  And  yoa 
asking  me  of  what  religion  the  lor8  marquess 
was,  I  said,  a  good  Protestant,  and  before  it 
be  loni;,  lie  would  let  the  world  see  his  design 
was  for  the  defence  of  his  religion,  and  the 
glory  of  God.  And  then  asking  me  whether 
be  would  come  over  with  an  army  ;  I  said, 
yes,  with  an  army  of  brave  m<n,  and  all  war^ 
like  provision,  iliat  he  cared  not  with  whom  ha 
eneountred.  Which  passages,  upon  often  and 
better  recollecting  of  my  memory  and  ilmughts 
than  heretofore,  I  do  now  remember.  And 
you  the  said  Donald  lord  Rea,  having  then  on* 
der  your  command  two  regiments  of  souldiers 
in  service  of  the  king  of  Swedland,  and  then 
and  there  of  thine  own  accord  saving  to  me, 
thou  wouldst  get  leave  of  the  said  king  to' join 
your  said  two  regiments  with  tlie  »aid  lord  mar- 
quess bis  forces,  and  ^erve^the  said  king  in  iha 
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wars  under  the  lord  marquess,  I  kindly  accept- 
ed that  motion  of  yours,  and  desired  to  cpniinrt 
it  in  3rou ;  and  I  told  you,  that  Alex.  Hamilton 
and  sir  James  Hamilton  were  to  go  for  Ehg- 
land ;  and  yon  told  me  you  had  a  promise  of 
the  reversion  of  Orkney  from  the  King  your 
master,  if  (he  marquess  Would  mediate  with 
your  master  for  it ;  and  I  and  Alex.  Hamilton 
did  devire  you  to  write  a  general  letter  to  the 
marquesrti  with  trust  to  the  bearer  Alex.  Ha- 
milton concerning  Orkney ;  and  assured  you  of 
the  said  marquess  his  friendship,  if  you  would 
continue  constant  in  your  resolutioa,  in  joioiog 
TOur  regiments  with,  the  lofd  marquees,  when 
he  should  come  over,  and  yon  gave  a  letter  ac- 
cordingly. Afterwards  in  March  last,  I  being 
Ihen  at  the  Hague  in  imploiment  for  providing 
furniture  for  the  said  marqaess  his  companies, 
which  were  to  go  over  into  the  king  of  Swed- 
land's  service,  caroe  to  you  from  the  Hague  to 
Amsterdam,  being  earnestly  invited  thereunto 
by  letters  from  you ;  where  I  staied  with  you 
eight  days,  and  delivered  to  you  a  letter  from 
the  marquess  only  of  complement  and  thanks 
for  your  offer,  to  join  your  resiment  under  the 
marquess  his  command.  And  I  told  yon  all 
"went  right  with  the  marquess,  and  that  I  heard 
he  had  gotten  from  his  majesty  10,000/.  in 
England,  and  the'  Wine-Customs  in  Scotland 
for  16  years,  which  he  would  sdl;  and  all 
things  for  his  coming  over  with  his  forces  went 
on  without  any  demur  or  obstacle ;  and  the 
,  only  stay  was,  for  want  of  arms  and  ammuni- 
tion, especially  powder,  and  desired  you  to  put 
in  hard  for  that  with  the  ^wedish  ambassador, 
which  you  did  after  the  premises.  And  in 
March  or  April  last,  in  Delf  in  the  Low-Coun- 
tries,  you  told  me,  you  had  a  letter  from  the 
king  of  Sweden  to  the  king  of  Britain,  to  de- 
sire some  ships  for  the  marquess.  And  you 
said  further,  that  the  king  of  Sweden  said,  he 
had  no  ships  to  spare  of  his  own,  but  he  would 
write  to  our  king  for  some  for  him  ;  and  that 
he  the  said  king  of  Sweden  would  allow 
40,000  rix-doilars  for  the  entertainment  of  the 
said  ships  to  be  always  in  readiness  upon  the 
motions  of  his  army.  You  also  asked  me,  if 
my  lord  marquess  wss  to  raise  any  men  in 
England.  I  answered,  1  heard  he  was  to  raise 
three  regimbnts  in  England,  and  three  in  Scot- 
land. I  oU  Asked  me  where  these  forces  should 
meet.  1  answered,  on  the  sea.  You  asked 
where  they  should  land.  I  answered,  I  was 
doubtful  where,  because  the  rendezvouz  was  to 
be  appointed  by  the  king  of  Sweden.  You 
said  further,  that  you  was  not  a  souldier  of  for- 
t^e^  that  you  had  -bread  at  home,  and  might 
live  without  hazarding  yourself  in  the  fortunes 
of  war ;  yet  that  you  would  hazard  your  life 
and  fortune  with  the  marquess.  I  answered,  I 
knew  no  more  of  the  marquess  his  designs, 
than  I  hhd  then  told  you,  but  that  I  would 
write  to  the  mnrqueas  to  commend  to  him  your 
.  forward  affection  to  his  service,  or  to  that  pur- 
pose. I  told  you,  that  since  my  being  in  Hol- 
land, I  did  perceive  the  Hollanden  did  con- 
ocive,  that  England  had  made  ft  peace  with 


Spain  very  prejudicial  to  Holland  ;  and  that 
divers  ot  them  had  said  so  in  my  hearing: 
which  passages  concerning  the  said  peace,  upon 
often  and  better  recollection  of  my  memory 
and  thoughts  than  heretofore,  I  do  now  re- 
member. And  I  also  told  you,  that  the  Isck 
of  powder  wat  the  greatest  stay  of  the  marqaeii 
his  coming  over ;  and  you  desired  me  to  spesk 
myself  to  the  Swedish  ambassador  for  the 
powder,  and  to  advertise  you  of  bis  answer, 
that  you  might  assure  the  said  lord  marqoeis 
what*  he  might  expect ;  and  I  did  send  oac  of 
my  men  to  the  Brill,  ealled  John  Tlibmptts, 
to  shew  you  I  was  with  the  ambaasadori  tad 
hope  to  have  what  we  spoke  of. 

'*  But  whereas  thou  the  said  Donald  loid 
Rea  in  thy  said  pretended  Accusation  or  AfH 
peal  dost  affirm,  that  I  said  other  words  to 
thee,  than  such  as  are  here  ie%  down  io  this  toy 
Defence :  1  the  aforesaid  David  Rimscy  sty 
and  affirm,  that  thou  liest  folaly,  and  artafslse 
calumniator,  and  onghtest  to  be  punished  with 
the  punishment  of  a  false  traitor ;  and  I  offer 
myself  ready  jto  prove  and  justify,  by  the  help 
of*^  God,  this  my  Defence  and  Exception,  by 
my  body  upon  thy  body,  according  to  the  law 
and  custom  of  arms  in  a  Duel,  to  be  performed 
in  the  presence  of  our  lord  tiie  king.  And  I 
humbly  and  instantly  desire,  that  a  da?  tad 
pUce  may  be  assigned  for  the  said  Diiel,&a.'* 

Then  iras  read  in  court  the  Petition  of  Da- 
vid Ramsey  to  the  king,  beseeching  his  majesty 
to  assigfl  him  the  person,  whose  name  wai 
written  in  the  Schedule  annexed^  to  be  of 
counsel  witli  him  in  this  cause.  The  name 
written  in  the  Schedule  was  Mr.  Dr.  Eden. 
The  Witnesses  in  this  cause  were  commanded 
to  make  their  personal  appearance  in  the  cowt, 
and  were  there  examined ;  and  divers  letters 
written^  as  well  from  marquess  Hamilton  ss 
from  Ramsey  to  the  lord  Rea,  were  then  pro- 
duced. 

Mr.  Ramsey  had  bia  released  from  impri* 
sonment  in  the  Tower  upon  bail,  and  his  pro- 
mise to  appear  before  the  Earl  Manbal  of 
England,' or  audi  other  persons  as  his  majesty 
shoald  appoint,  at  such  time  and  place  as 
should  be  ossigoed  unto  Imn,  upon  thiee  days 
warning ;  in  me  mean  time  to  keep  the  peace, 
and  to  confine  himself  to  Richmond,  having  tiie 
liberty  of  three  miles  walk,  wiifk  this  acknow- 
ledgment, that  in  case  of  absenting  himself 
from  such  appearance,  or  breaking  the  peace^ 
he  will  be  accounted  Ruilty  of  the  crime,  fi>r 
which  he  stood  committed.  And  for  the  per- 
formance of  this  engagement,  the  earls  of 
Abercome  and  Roxborough  entered  into  a  bond 
0f4,000i.  totlieking. 

A  tHule  after  Ramsey  entered  in  the  cosrC  a 
Protestation  of  the  tenor  following  :  ^ 

Haxssy's  P&otsstatiov. 

"  Whereas  in  obedience  to  his  majesty's 

commands,  and  in  conformity  to  this  booourt- 

We  court,  I  hav«  heretofore,  contrary  to  such 

intentions  as  seemed  Io  vm  moat  iteMBibk, 
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procured  tmn*  peraonages  to  Maad  aigagsd  for 
my  penonal  appearance  io  tbU  courty  concern* 
hig  tiua  pretenoed  oiiMe ;  and  havtf;  iu  obedi- 
ence and  conforinitj  as  aforeftaid,  used  the 
coaosel  of  J>r.  £den^  assigned  ttt»to  me  for  chat 


puniese  bjr  bis  majesty^  as  defendent  in  the 
saidcauee:  tmd  arhertas  at  mj  first  appear- 
aoce,  upon  sight  of  my  lord  liea*s  bill,  1  ac* 


cepted  of  the  Trial  by  Combat,  and  ever  since 
sToided  and  waved  ail  courses  usually  proposed 
by  defieadencs  to  avoid  the  combat,  which  at 
this  present  I  am  ready  Co  entercaiu;  and 
whereas  since  from  the  preaiiae%  and  the  lord 
Rea's  pretences  of  proving  new  matters,  the  fi- 
nal decree  in  this  cause,  to  m^r  gireat  prejudice 
in  ny  other  oceaaions,  hath  bin  from  time  to 
time  pot  off,  and  nothing.as  I  conceive,  under 
fefonr  of  tins  honoonible  court,  proved  against 
me,  either  to  convince  me.  of  aav  matter  ob- 
jected against  rae,  or  to  ari^e  me  by  the  law  of 
unis  to  submit  myself  to  trial  by  .combat,  if  I 
hid  a  desire  to  decline  it  t  I  do  mre  again  once 
more,  and  that  most  instantly,  desire  a  certain 
day  and  place  to  be  assigned  and  decreed  for 
the  combat  between  the  said  lord  Rea  and  me, 
ibr  the  trial  €}f  the  matter  in  issue  between  us 
in  this  honourable  court ;  and  I  do  with  all 
kambleneas  desire  of  this  honourable  court, 
that  after  all  these  delays  used  on  the  lord  Bea's 
behalf,  I  m*y  now  betake  myself  to  my  said 
irst  ioteniioiis;  and  therefore  I  do  protest, 
that  so  much  as  in  me  lieth,  I  do  now  disin- 
gajty  and  do  ekesire  this  honourable  coorc  for 
fver  after  this  time^  to  hold  for  disengaged 
those  hoBoarable  personages  that  are  Mund 
for  my  peraonal  appearance ;  and  I  do  humbly 
desire  to  know  what  his  mtgesty's  farther  plea^ 
sore  is  ooiiceming  me,  since  I  came  hither 
upon  his  majesty's  command  by  letters,  and 
am  here  ready  to  satisfy  my  loyalty  as  his 
faithful  servant,  with  the  hazard  of  my  life.'' 

And  BO  instantly  destripg  and  onpng  to  be 
released  of  his  obligation,  and  that  his  sureties 
night  be  likewise  released,  he  wae  remanded 
to  the  Tower  of  London,  aud  his  sureties  were 
released,  and  the  bonds  were  rendered  to  them. 

At  another  sitting,  when  Dr.  Duck  moved 
Hirers  thin^  in  behalf  of  the  lord  Rea,  dedar- 
iag,  that  with  due  reverence ''he  submitted  to 
the  coart  in  all  things ; 

The  Eurl  ManktU  made  answer.  That  the 
lord  Rea  had  governed  himself  in  the  whole 
process  of  the  cause  witb  much  pru^noc  and 
moderation,  and  wished  that  Ramsey  had  used 
the  like  modc»acion  in  his  Defence.  And  he 
fiirther  said.  That  now  it  seems  aeoetaary  to 
lay  open  the  series  of  the 'whole  busiq^ :  and 
10  cqatiniiing  his  speech,  he  shewed  that  oar 
sorercign  kitd  the  king,  so  aoon  as  he  had 
kaowMgf  of  the  ertme  olMecltod,  did  ose  aU 
diligence  to 'find  out  the  truth,  and  calkd  the 
parties  before  him ;  fmd  Che  lord  Rea  constant- 
ly affirmed  the  truth  of  these  things,  and  offisred 
to  justify  the  same  with  the  tMsserd  of  his  blood 
and  hfe ;  and  Mr.  Ramsey  on  the  other  ^rt 
^th  the  Mce  constancy  denied  the  aoooutioii, 
tfwl  said,  fat  w«ald  prove  it  ialM  ngUMt  iIm 


lord  Rea  by  dud,  if  it  seemed  good  onto  hts 
mi^tsty ;  and  that  the  kins  observing  the  con- 
fidence of  the  parties,  and  the  dei^t  of  other 
prooA,  and  the  parties  free  choice  of  duel,  con« 
suited  about  the  way  of  a  public  duel  by  the 
autltority  of  this  courts  and  cook  oare  to  be  in* 
formed  of  the  p^ceedings  and  cilkstoma  thereof. 
That  it  was  certain,  tliat  this  court  was  the 
only  publick  judicature,  to  which  the  cogni* 
zance  of  treasons  committed  beyond  sea  appct*^ 
tained  before  the  time  of  Henry  the  8tb-;  aad 
that  the  sUtate  of  36th  and  ddth  years  of  thu 
king,  concerning  another  manner  of  proceeding 
therein,  was  not  derogatory  to  the  authori^  of 
this  court,  but  only  superadded  another  way  of 
trial.  That  all  private  duels  were  accounted 
and  are  unlawful ;  but  publick  duels,  decreed 
by  the  authority  of  this  court,  were  always 
granted  to  be  lawful  in  cases  of  treason,  when 
for  the  safety  of  the  king  and  state  the  truth 
would  not  otherwise  appear.  That  his  majesty 
therefore  consented  to  the  requests  of  these  par-  . 
ties,  that  they  should  fi^t  a  duel  for  the  disco- 
very of  the  troth  in  this  behalf;  and  therefore 
he  constituted  and  confirmed  this  court  under 
the  great  seal  of  England.  I'hat  the  Lord 
Constable,  and  lie  ihe  Earl  Marshal,  aeeording 
to  the  king's  letters  patents,  together  with  those 
noble  persons  that  %vere  of  counsel  with  the 
court,  had  heard  with  patience  whatsoever . 
was  alledged  on  either  side ;  and  that  there  were 
three  ways  of  determining  things  of  this  natere 
in  this  court  used  by  our  ancestors 

1.  To  absolve  the  accused;  which  in  this 
caae,  the  nature,  quality,  and  ciicumstaii6e» 
of  the  iact  and  crime  objected  being  conshler- 
ed,  caimot  be. 

S.  To  condemn  the  accused^  when  the  truth 
of  the  crime  objected  evidently  appeareth  by 
witnesses,  or  any  other  way ;  which  m  this  case 
hath  not  been,  nor .seemetb  possible  to  he,  when 
out  of  the  accusation  it  self,  it  «ppeareth,  that 
the  words  were  spoken  secretly,  and  not  before 
witnesses, 

3.  By  way  of  publick  duel,  to  the  decreeing 
whereof  the  lord  constable  and  himself  with 
the  assent  of  those  honourable  persons  of  oouH" 
sel  with  the  court,  did  intend  to  proceed. 

Then  the  Lord  Constable  together  with  the 
Earl  Marshal  demanded  of  the  parties,  whe- 
ther they  had  any  thim  more  to  speak  or  pro-  , 
pound  in  this  cause.  "Hiey  severally  answered 
they  had  nothing  more.  The  forenamed  loTfi* 
asked  the  kird  Rea,  whether  he  would  fiaallv 
acquiesce  in  his  foremencioned  Bill  of  Appeal. 
Whereonto  he  answered  he  would  therein  ao- 
qviesoe.  Then  they  asked  Ramsey,  whether  he 
would  acquiesce  in  his  Answer  to  t^  Bill  of 
Appeal.  W  hereunto  he  also  answered  that  he 
would  therein  acquiesce.  After  this,  the  Re- 
gister read  in  OMirt  the  lord  Reo's  Bill  of  Afr- 
peal,  and  Ramsey's  Defonce  in  the  presenoie  ef 
the  parties.  Presently  the  lord  Rea  sealed  faif 
Bill  with  his  seal  at  ams,  and  subscribed  hie 
nanm  with  his  own  haod^  Af^er  the  siune  mat>- 
aer  Mr.  iiamwy  seated  and  sahtcribed  bis  An- 
•war. 
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Then  the  Lord  Constable  taking  the  Appeal 
,  in  his  hands,  and  folding  it  up,  put  it  into  the 
glove,  which  the  lord  Rea  had  cast  forth  in  the 
court  for  a  pawn  in  this  behalf;  and  held  the 
Bill  and  glove  in,  his  right  hand,  and  in  his 
left  hand  the  Answer  and  glove  or  pawn  of 
David  Rainsey  ;  and  then  joining  the  Bill  and 
Answer,  and  the  gloves,  and  folding  them  toge- 
ther, he,  with  the  £arl  Marshal,  adjudged  a 
Duel  between  the  parties  under  this  form  of 
words : 

'  In  the  name^of  God  the  Father  the  Son  and 
^  the  Holy-Ghost,  the  Holy  and  most  Blessed 
'  Trinity,  who  is  one,  and  the*  only  God  aud 
'  Judge  of  battels ;  we,  as  bi^  vicegerents  under 
'  the  most  excellent  prince  in  Christ  our  lord 

*  and  king,  by  whom  we  are  deputed  to  this,  do 

*  admit  you  the  aforesaid  Donuld  lord  Rea,  the 
'  party  challenging,  and  you  the  aforessud  Da- 
^  vid  Ramsey,  the  defendent^  to  a  Duel,  upon 
«  every  accusation .  contained  in  this  bill  and 

'  *  the  answer  to  the  same ;  and  we  assign  unto 
'  you  the  isth  day  of  the  month  of  April  next 
'  following,  between  sun  and  sun,  in  tlie  fields 
<  called  Tuttle-fieldsf  in  or  near  Westminster, 

*  in  the  presence  of  our  lord  the  king,  to  do  and 
'  perform  your  parts  to  your  btmost  power  re- 

*  «pectivelv. — And  we  will  and  enjoyn  you  the 

*  aforesaid  Ion)  Rea  the  Challenger,  to  be  in 
^  the  aforesaid  fields,  and  within  the  list  there, 

*  between  7  and  9  of  the  clock  in  the  forenoon 
.f  of  the  aforesaid  day.  And  we  cnjovn  you 
'  the  aforesaid  David  Ramsey  the  Deiendent, 
.*  to  be  in  the  fields  in  the  aforesaid  list  between 

*  9  and  11  of  the  clock  in  the  forenoon  of  the 

*  said  day,  upon  peril  attending  you  respectively 
'  in  that  behalf.* 

Which  Decree  and  final  Sentence  pro- 
nounced, 

-  The  lofd  Rea  craving  pardon  of  the  court, 
spake  to  this  effect.  Firsts  he  gave  thanks  to 
the  lord  constaj^le,  the  earl  marshal,  and  the 
rest  of  thelofds,  that  they  bad  with  so  much 
patience  and  justice  heard  and  examined  this 
cause,  and  for  the  justice  therein  exercised,  es- 
pecially for  the  Seutence  already  given.  Then 
he  protested  before  Almighty'  God  and  that 
court,  that  he  had  revealed  nothing  against 
David  Ramsey,  or  any  other,  for  malice,  or  ha- 
tred, or  hope  of  reward,  either  giiin,  or  honour, 
hut  only  out  z>f  his  faithfulness  to  our  lord  tlie 
king,  and  for  the  safety  of  his  fiourishing  king- 
doms, knowing  that  nothing  is  more  pernicious 
to  kingdoms  and  common wealtlis  than  intestine 
wars.  He  professed  that  if  he  himself  had  not 
revealed  the  premisses,  but  some  other  ac- 
quainted with  the  treason  had  first  discovered 
it,  he  without  all  doubt  had  deserved  the  death 
of  a  traitor.  And  whereas  it  might  be  said, 
\hat  he  hj  revealing  it  had  hazarded  his  own 
life :  to  this  he  answered,  that  he  was  unworthy 
of  all  honour,  yea  of  life  iU»elf,  that  was  not 
ready  to  lay  dqwn,  much  more  to  hazard  his 
own  life  fur  the  safety  of  kin^  and  kingdom. 
And  whereas  he  might  seem  in  the  process  of 
this  cause  to  have^leclined  a  duel ;  he  desired 
40  be  understood  that  whatsoever  wi»  done  in 


that  behalf,  he  did  in  hope  and  expectation, 
that  the  treason,  which  was  communicated  to 
many,  might  be  some  way  brought  to  light;  for 
he  did  neither  distrust  his  own  cause,  nor  fear 
the  person  of  his  adversary,  nor  any  other  io  so 
just  a  cause,  only  in  this  he  grieved,  that  an 
adversary,  equal  to  him  in  birth,  degree,  and 
nobility,  was  not  ofiered.  And  whereas  nuuj 
wondered  that  be  would  hazard  his  life  for  re- 
vealing woids,  whereof  he  was  doubtfol,  whe- 
ther they  would  amount  to  treason  or  not ;  be 
said,  he' knew  much  more  concerning  the  trea- 
son, than  what  was  contained  in  this  &1,  wbicb, 
by  the  interposing  of  authority,  was  for  just 
causes  yet  to  be  suppref ^. 

As  for  the  duel  now  decreed,  he  professed, 
that  he  embraced  the  sentence  with  all  cfaearfbl- 
ness,  and  desired  no  further  delay  of  the  coo- 
bat,  than  that  in  the  mean  time  he  might  pro- 
vide himself  with  such  necessaries  for  this  doel 
as  became  his  stock  and  kindred,  and  the  oo«- 
batant  and  champion  of  so  great  a  king;  That 
be  had  no  private  hatred  to  the  person  of  Da- 
vid Ramsey,  but  was  now  to  encounter  him,  i 
being  by  the  court  declared  his  public  enemy,  i 
And  so  having  prayed  to  God  for  his  majesty's 
safety,  and  happy  government,  and  imploring 
the  favour  of  the  court,  he  made  an  end  of 
speaking. 

After  this  the  court  assigned  to  both  psrties 
a  day,  whereon  to  make  such  propositions  as 
they  would  think  fiL 

Then  the  lord  Rea  desired,  that  the  crines 
and  words,  by  him  objected  in  bis  bill  agaioil 
David  Ramsey,  miglit  be  declared  treasonable, 
and  that  Ramsey  were  guilty  of  treason,  if  he 
uttered  those  words:  which  the  court  with 
an  unanimous  consent  did  declare  so,  and  ad- 
Ramsey  moved,  that  a  shorter  time,  and 
some  day  within  the  ISth  of  April,  might  be 
assigned  for  the  duel,  saymg  that  he  would  soon 
compel  the  lord  Rea  to  confess  the  fitlshood  of 
the  crime  objected,  if  he  would  meet  him  is 
place  convenient. 

The  Lord  Marshal  answered,  that  the  daj 
was  determined ;  and  further  intimated  to  both 
parties  that  they  were  to  be  attached  and  kept 
m  safe  custody,  if  they  gave  not  sufficient  oath 
tion  for  their  appearing  at  the  day  and  place 
appointed,  and  in  the  mean  while  for  keeping 
the  peace.  For  the  performance  whereof  on 
bis  part  the  lord  Rea  produced  sureties,  namely 
sir  Pierce  Crosby,  sir  WiUiam  Forbes,  sir  j 
Walter  Crosby,  knights  and  baronets,  aud  Wit- 
ham  Jones,  esq.  wlio  bound  themselves  to  the 
king  body  for  body. 

Then  Mr.  Ramsey  being  asked,  whether  he 
would  bring  forth  sureties,  ahswered,  that  he 
was  ready  iu  the  word  and  honour  of  a  gentle* 
nmn,  to  obH^e  himself  to  wbat^ever  m  that 
regard  should  be  by  the  court  enjoyned;  hot  as 
for  sureties  that  he  bad  none,  or  at  least  desired 
none;  that  it  was  troublesome  for  him  toen- 
Itage  noble  persons,  who  had  in  other  respects 
interposed  in  this  behalf.  Whereupon  tlieloni 
Rea's  advocate  desired,  th«t  Ramsfty  be  eom- 
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micted  to  the  Tower  till  the  day  appointed  for 
tbecombnt.  . 

Then  Robert  carl  of  Roiborough  publtckly 
oiTeredy  and  said  that  himself  and  James  earl 
of  Abercome  werei^eady  to  pat  in  caution  fur 
lUmsej,  if  the  court  would  admit  them ;  and 
Walter  earl  of  Balclougb  made  the  same  oifer; 
tnd  the  court  admitted  tbeni,  (although  the  lord 
Rea's  advocate  alleged  many  things  to  tlie  con* 
trary)  and  they  became  bound  body  for  body. 
Whereupon  Ramsey  was  released  from  his  ira- 
prifonment  in  the  Tower. 

The  lord  constable  and  earl  n^arshal  admo- 
nished both  parties  to  keep  within  the  bounds 
assigned  them,  to  wit,  t^t  the  brd  Rea  should 
uoc  go  westward  beyond  Charing-cross,  nor 
Mr.  Kamsey  beyond  Whitehall  eastward .  These 
bounds  they  might  not  pass  without  the  special 
licence  of  the  court,  or  some  just  and  reason- 
able cause. 

The  weapons,  which  tKe  court  assigned  to  the 
combatants,  were  a  spear,  a  long  sword,  a  short 
iword,and  adaeger;  each  of  them  with  a  point. 

Then  the  loroRea  presented  th^e  Protesta- 
tioDs  to  tlie  court. 

First,  he  did  humbly  desire  of  the  right  honbur- 
abie  judges  the  lord  constable  and  earl  marshal, 
that  nis  arms  and  weapons  might  be  assigned 
him  for  to  aid  himself  therewith  against  his  ad> 
versary  in  the  day  and  place  to  him  assigned, 
sad  also  in  any  other  day  and  place,  if  any 
ihould  be  assigned  him;  and  that  he  might 
have  no  weapon  of-  advantage,  and  that  he 
might  be  received  in  the  lists  or  field  with  those 
vms  as  shall  be  assigned  him,  and  armed  in 
«bat  sort  he  should  please  ;  and  that  he  might 
l»Ye  with  him  all  other  things  needful  and  ac- 
costomed  by  right  to  aid  himself  at  need  against 
his  adversary,  although  they  be  not  expressly 
written ;  and  desired  that  Ins  adversary  should 
ka?c  no  other  weapon,  nor  of  other  size  than 
those,  that  he  the  said  lord  Rea  should  have; 
sod  if  the  said  adversary  should  bring  into  the 
list  any  other  weapons,  or  of  other  size  than 
the  court  should  assign  him,  that  such  weapon 
should  be  taken  from  l)im,  and  that  he  be  al- 
lowed no  other. 

It  seemed  reasonable  to  the  court,  that  he 
^lould  be  received  into  the  lists  armed  as  is 
^t:  and  as  for  the  weapons,  was  to  have  a 
ipear,  a  long  sword,  a  short  sword  and  a  dag- 
ger, eacR  with  a  point,  as  above  said,  and  for 
the  rest  the  coort  would  do  reason,  according 
to  the  custom  and  law  of  arms. 

Item,  the  said  challenKer  did  pray,  that  his 
counsel  might  be  received  into  the  lisu  or  field 
widi  him,  for  to  counsel  him  what  should  be 
needful,  and  that  he  might  have  ^  chirorgeon 
with  his  oiDuneBts  and  instruments  to  serve 
aod  aid  him  when  need  required ;  and  he  did 
pray,  that  his  counsel  might  remam  with  him, 
OQUl  the  words  Uuer  lesarmet  were  cried. 

The  court  willeth,  that  he  shall  have  sufficient 
counsel,  a  chirurgeon  with  his  ointments  aod 
instniments  within  the  said*  lists,  as  appertain- 
etb,  until  the  words  ktw  ks  arma  be  pro- 
natmce^ 


Item,  he  did  pray,  that  he  might  have,  v^thin 
the  said  lists  or  fields,  a  seat  or  pavilion,  or 
other  coverture  to  rest  himself;  that  he  might 
have  bread,  wine,  or  other  drink,  iron-n^s, 
hammer,  file,  scissars,  bodkin,  needle  and 
thread,  armorer  and  tailor,  with  their  instru- 
ments, and  other  necessaries  to  aid  and  serve 
him  in  and  about  his  armour,  weapoBs,  apparel* 
and  furniture,  as  need  required. 

The  court  willed,  that  he  haye  a  seat  and 
such  coverture  as  he  shall  please,  witliout  fixing 
any  thin^  in  the  ground,  bread,  wine,  and  other 
necessaries,  inf  such  cases  requisite,  till  the 
words  Utter  Jes  artntt  were  pronounced. 

Item,  he  did  pray,  that  he  might  have  li- 
berty to  make  trial  of  his  arms  and  weapons 
within  the  field,  to  put  them  off,  and  to  put 
them  on,  and  change  them  at  his  pleasure ;  to 
nail,  fasten,  or  loose  his  lirms  and  apparel,  and 
other  things  needful ;  to  eat  and  drink,  and  to 
do  all  other  his  necessities. 

The  court  granted,  until  the  words  letter  Iw 
arme*  were  pronounced.     . 

Item,  he  did  pray,  that  after  he  did  orce 
come  into  the  field  and  lists,  that  his  adversary 
should  not  be  permitted  to  make  him  stay  and 
attend  too  long,  under  pain  of  being  convict. 

To  this  the  court  returned  answer,  The  court 
will  do  you  reason. 

Item,  he  did  pray,  that  if  it  should  happen, 
either  by  the  delay  of  his  adversary,  or  any 
other  impediment,  ttiat  he  should  not  be  able' 
to  prove  his  intent  upon  his  adversary  in  the  ~ 
day  assigned  him,  between  sun  and  sun,  that 
then  he  might  have  further  time  and  day  al- 
lowed and  assigned  him  for  the  proof  thereof 
on  his  said  adversary. 

To  this  the  court  answered,  Tlie  court  in 
this  case  will  do  as  anciently  hath  been  used 
according  to  the  custom  and  law  at  arms. 

Item,  he  did  pray,  that  the  field  and  lists 
might  be  well  and  safely  guarded  for  him  until 
tlie  end  of  the  battel,  and  a&  well  in  the  night 
Qs  in  the  day,  until  that  with  the  aid  of  God  hb 
should  make  good,  and  prove  his  intent  upon 
his  adversary. 

It  was  answered,  The  court  wiU-  do  herein 
as  is  right. 

Item,  he  did  humbly  pray,  that  if  God  should 
so  dispdbe,  as  that  he  died  in  the  prosecution 
of  tlus  his  rightful  appeal  in  this  behalf,  that 
then  liis  heirs,  without  any  impeachment  or 
hindrance,  might  take  his  body  and  give  it 
Christian  burial,  in  such  place  as.  he  shall  ap* 
point  by  his  last  will  and  testament. 

It  was  answered.  This  must  be  at  thekingft 
pleasure.  . 

Item,  he  did  pray,  that  notwithstanding  that 
the  custom  of  arms  will,  that  he  should  bear 
into  the  fiisld  certain  things  necessary*  for  him, 
that  these,  or  some  of  these  things,-  may  be 
brought  by  others  in  ease  of  him,  and  that  they 
might  be  saved  and  carried  back  for  him,  if  in 
case  God  should  please  to  give  him  the  victory, 
as  he  inay  of  his'special  goodness  and  mercy. 

Hereupon  thisbrder  was  made  by  the  court  t 

The  court  .wiUeth«  that  you  do  herein  ^ac- 
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cordHig  to  the  cuatoffl  of  tript  used  io  like  cues 
before  this  time. 

Item,  he  did  desinr,  that  the  same  daj  when 
with  God's  help  he  did  intend  to^rove  his  in* 
Cent  .upon  his  adversary,  he  might  have  all  ether 
•  things  necessary  for  him,  and  accustomed  by 
right  and  law  of  arms,  althougli  thty  were  aot^ 
eipressed  in  these  his  protestatioDS. 

To  this  it  was  answered,  The  oooit  herein 
will  do  that  which  shall  seem  reasonable  anto 
them. 

Item,  he  did  pray,  that  these  his  protesta^ 
tions,  nor  the  copy  of  them,  might  he  delivered 
nor  shewed  to  bis  adveraarv,  nor  to  any  of  Ins 
counsel,  or  other  person,  whereby  his  said  ad- 
versary might  have  knowledge  diereof :  forther 
praying,  and  desiring,  thai  ihese  his  protesta- 
tions  and  demands  might  be  gracioosly  granted 
umo  him,  by  tbo§e  honourable  loids,  as  the 
right  and  law  of  arms  did  require. 

It  was  answered,  The  court  would  herein  do 
that  which  should  be  reason. 

Item,  be  did  pray,  that  it  might  be  lawful 
for  him  to  ^  or  ride  into  Tuttle-fields,  in  or 
near  Westminster,  at  his  pleasure,  and  so  often 
as  he  should  think  fit,  to  view  the  ground  which 
should  be  assigned  him  for  the  proving  of  ha 
intent,  and  for  such  other  ends  as  should  be 
most  for  his  advantage  for  the  proving  of  his 
intent  upon  his  adversary. 

To  this  the  court  answered,  It  seemeth  rea- 
sonable unto  the  court,  that  at  convenient 
times,  which  should  be  signified  and  expresied 
under  the  hands  of  tlie  lord  constable  and  eaH 
marshal,  what  should  be  lawful  for  him  to  do 
as  was  desired. 

Item,  he  did  humbly  pray,  that  since  by  the 
law  and  custom  of  arms,  and  of  the  honourable 
court,  the  defendant  is  never  to  be  allowed 
counsel^  nor  to  have  any  assistants,  nor  to  have 
any  petitions  of  iiavoor  granted,  etcept  in  due 
time  be  shall  have  desired,  or  shall  nave  pro- 
tested that  he  would  desire  them ;  and  that  in 
this  case  his  adversary  publickly  hath  protested 

r'nst  the  having  of  counsel,  and^  all  other 
and  assistants  in  this  court,  b$  By  the  a^ts 
of  the  court  appeareth;  he  humbly  prayeth, 
that  he  might  not  have  any  counsel,  nor  aids,  or 
assistantB  asitgned  unto  hmi  in  this  behalf;  and 
that  no  petitions  or  protestations,  iT  he  shall 
make  any,  might  be  granted  unto  him ;  and  in 
tins  he  humbly  desired  the  justice  of  that  ho* 
■out'able  court. 

Answer  was  made,  Hie  coait  would  de 
herein  upon  consideration,  as  to  the  Aistom 
and  lnw  of  arms  appertained.^ 

The  dimensions  of  the  Wea)poni  were  as  fol- 
loweth : 

A  leeg  sword,  four  foot  and  a  halTin  lengthi 
hilt  and  all ;  in  breadth  two  inches. 
,    Short  8%vord,  a  yard  and  foor  inches  in  length, 
tolt  and  aU ;  in  breadth  two  incljes.        ^ 

Pike,  fifteen  fodt  in  length,  head  and  ail. 

Daf»ger,  nineteen  inches  in  length,*  hilt  and 
«]! ;  in  breadth  an  inch. 

The  weapons  were  not  lo  eaoeed  this  propor- 


tion ;  but  the  parties  might  abate  of  this  length 
and  breadth  if  they  thought  fit. 

These  perHMtatSoas  and  petitiena  were  ac- 
eepted  and  registered. 

Afterwatds  Mr^  Uanisay  presented  a  petitioa 
to  the  lord  high  oonstabk,  and  to  the  earl  mar* 
ahal: 

Ramsay's  Pbtitiov. 

To  the  nght  honourable  the  lord  high  constable 
and  the  lord  marshal  of  England ;  1  he  ham- 
ble  Petition  of  Mr.  David  Kamsay,  gem.  of 
his  mftJQsty's  privy-ehamber  in  ordinary. 
Sliewing ;  That  in  regard  there  can  be  no 
president  shewed  forth  by  authentical  record, 
whereby  the  choice  of  arms  was  ever  hereto- 
fore permitted  or  granted  to  the  challenger,  or 
refused  to  the  defender,  suitable  to  the  custom 
and  law  of  all  Christian  natiuus ;  as  likewise  in 
regard  the  challenger  himself,  as  I  suppose, 
being  ashamed  of  his  proteatations  and  deiuand 
for  defensive  armour,  has  in  good  company  de- 
nied the  same,  and  ascribed  it  to  your  lord- 
ships imposing ;  be  tlierefore  according  to  the 
said  law  of  nations,  and  custom  of  the  king* 
dom,  doth  humbly  intieat,  that  there  be  no 
other  arras  allowed  for  the  trial,  than  such  a» 
he  hath  bin  already  suitor  for,  viz.  rapier  and 
dogger,  as  being  in  the  number  of  such  as  your 
lordships  were  pleased  to  nominate,  which  are 
the  most  common  in  all  eentlemcn*s  opinions, 
and  that  are  carried  by  all  and  every  man  that 
is  acquainted  with  the  management  of  them. 

Lostly,  intreating,  that  if  there  chanced  to 
be  found  any  want  or  mistake  in  the  formality 
of  this,  that  your  lordships  will  be  pleased  to 
pass  over  the  same,  and  attribute  it  to  tbe  ah* 
^seuce  of  the  lawyer  allowed  by  your  lordships, 
having  now  no  other  counsel  than  tbe  justice 
and  equity  of  his  demand.  And  ms  in  duty 
bound,  he  shall  never  be  wanting,  either  in  ac- 
tion or  speech,  to  shew  his  itratitude  for  these 
your  lordships  so  just  and  noble  favours. 

To  the  foregoing  Petition,  this  following  An- 
swer was  returned  decimo  Aprilis  1639. 

The  first  part  concerning  my  iord  Ree,  the 
lords  having  called  sir  William  Balfoar,  (the 
witness  vouched  by  Mr.  Ramsay)  and  heard 
him,  but  could  not  prove  <what  was  alledged. 

The  second  part  concerning  tlie  election  of 
arms,  tlie  lords  thotigbt  it  was  not  fit  to  be 
granted,  the  custom  of  this  court  being  other- 
wise, and  other  arras  beiag  .already  assigned 
by  the  court. 

On  the  10th  of  April,  Rea  a^nd  Ranaaay  ap- 
peared again  ^before  the  court,  sitting  in  the 
council  chamber  at  Whitehall ;  at  whioh  time 
the  lord  high  constable  and  the  earl  marshal 
signified  to  Uie  parties,  that  it  wma  the  king's 
pleasure,  for  certain  just  and  argent  eauses,  to 
prologue  the  day  of  combat,  from  the  IStb  of 
April  to  the  ITtli  of  May ;  and  they  prorogued 
the  same  accordingly ;  and  required  Rea  and 
Ramsay  to  appear  in  Tuttle-Fields»  u4>on  the 
day  last  assigned,  at  the  hours  appouitcd  in  tbe 
former  day ;  for  the  Berformaiioe  whereof,  both 
the  challenger  and  toe  defender  produced  their 
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Mrersl  sareties,  and  the  cautions  and  sureties  ; 
for  the  former  day  wejrc  by  the  c:ourt  remitted.  ' 

The  iord  Uea  desired  to  know  the  pleasure 
of  the  court,  whether  he  might  us>e  defensive 
arms ;  aod  in  case  he  might,  whether  accord- 
ing to  his  owa  discretion,  or  as  the  court  shall 
regulate.  t 

The  judges  of  the  court  answered,  that  the  j 
odfensive  weapons  and  their  dimensions  were 
assigned  bj  Uie  court  already ;  but  both  par-  j 
ties  uiii^ht  ime  defensive  weapons  at  their  own 
disctetiou. 

May  the  1 9th ,  the  court  reassembled,  and  the  ! 
partica  were  called,  and  answered  to  their ' 
names. 

Then  the  constable,  tonietlier  with  the  mar- 
slial,  declared,  that  upon  hearing  and  exami- 
nitioh  of  this  cause,  they  had  not  found  David 
Ramsay  gi&ilt?  of  treason,  nor  was  the  treason 
intimated  made  appear  by  the  lord  Rea,  though 
he  had  so  long  time  attempted  it ;  yet  they 
found  that  he  had  seditiously  committed  many 
rootempU  against  his  majesty,  tite  reformation 
whereof  bis  majesty  reservecf  to  himself;  and 
therefore  the  coort  decreed,  tliat  they  (the  said 
lord  Rea  and  David  Uamsay)  should  both  be 
committed  to  the  Tower  of  London,  till  by 
sureties  to  be  approved  by  his  majesty,  the;r 
gsve  in  sufficient  caution,  that  neither  in  their 
own  person  lior  by  any  in  tlieir  faiViities,  nor 
by  their  procurement  or  assent,  they  would  atr 
tempt  any  thin«;  one  against  the  other,  and  that 
so  long,  till  it  seemed  good  to  liis  mi^esty  to 
set  ihitn  at  liberty;  and' so  they  were  both  ar- 
rested by  order  of  the  lord  coiistable  and  mar- 
shal, and  by  Serjeants  at  arms  delivered  over  to 
sir  WilUniu  Balfour,  lieutenant  of  the  Tower. 

Then  a  letter  was  brought  from  bis  majesty 
by  Ricbanl  St.  George,  kini;  of  arms,  to  the  lord 
constable  aod  aiarsiinl,  by  which  bis  majesty 
revoked  bis  letters  patents,  given  to  the  said 
lirdi  for  the  trial  of  this  cause,  not  willing  to 
have  it  decided  By  duel.  And  so  there  was 
nothing  more  done  in  it. 

On  the  8tli  of  May  this  year,  [16SS]  a  pe- 
riod was  pat  to  the  great  trial  in  the  court  of 
honour  before  the  lord  high  constable,  and  lord 
marshal,  betweea  Rea  and  Ramsay,  concerning 
the  foremen tioned  accusation  of  high  treason 
against  marqitess  Uaoiilton,  which  begun  to 
have  a  hearing  in  November  the  last  year,  and 
was  now  decreed  by  that  court  in  this  year  to 
be  determiiMd  by  combat :  which  in  regard  it 
is  a  trial  remarkable  after  tlie  proceeding  of  the 
civil  law,  we  have  given  the  reader  an  account 
thereof  at  lurge.  However,  take  his  majesty *6 
tboogblsaf  it,  as  it  is  expressed  in  this  letter  to 
the  marquess. 

'  **  Jaiaes ;  Since  you  went  I  have  not  written 
to  ym  of  Mackay's  buMness,  because  I  neither 
desire  to  prophesy  nor  write  half  news ;  but 
now  seeing  (by  the  grace  of  God)  what  shall  be 
the  end  of  it,  I  have  thought  fit  to  be  the  first 
advertivsr  oC  it  to  you.    I  doubt  not  but  you  ! 
have  heard,  that  (after  long  seeking  of  proofs  ' 
for  clearing  the  buvoess  as  much  as  coM  be,  I 
and  lc»rroalj«i«s  which.could  not  be  eschewed)  , 
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the  combat  was  awarded,  day  set,  weapons  ap- 
pointed: but  having  seen  and  considered  all 
that  can  be  said  on  either  side,  as  likewise  the 
carriage  of  both  the  men,  upon  mature  delibe- 
ration I  have  resolved  not  to  suffer  thorn  to 
fi|!ht.  Because,  first,  for  Mack  ay,  he  liath  fail- 
ed so  much  in  his  circumstantial  probations,  es- 
pecially concerning  Moschamp,  upon  .whom  he 
built  as  a  chief  witness,  that  nobody  now  is  any 
way  satisfied  with  bib  accusations.  Then  for 
David  Ramsey,  though  we  cannot  condemn  him 
for  that  that  is  not,  yet  be  hath  so  much,  and 
so  often  offended  by  bis  violent  tongue,  that  we 
can  no  ways  think  him  innocent,  thpugh  not 
that  wiiy  guilty  whereof  he  is  accused;  where- 
fore I  have  commanded  the  court  shall  be  dis- 
missed, and  combat  discharged,  with  a  declara- 
tion to  this  purpose,  that  though  upon  want  of 
good  proof  the  combat  was  necessarily  awarded, 
yet  upon  the  whole  mauer  I  am  fully  satisfied 
that  there  was  no  such  treason  as  Mack  ay  had 
fancied.  And  for  David  Ramsey,  though  we 
mu-it  clear  him  of  that  treason  in  particular,  yet 
not  so  far  in  the  general,  but  that  he  might  give 
occasion  enough  oy  his  tongue  of  great  accusa- 
tion, if  it  had  been  rightly  placed,  as  by  his 
foolish  presumptuous  carnage  did  appear.*- 
This  is  the  substance,  and  so  short,  Uiat  it  is 
rather  a  direction  how  to  believe  others,  than  a 
narration  itself;  one  of  my  chief  ends  being 
that  you  may  so  know  David  Ramsey,  that 
you  may  not  have  to  do  with  stch  a  pest  as  he 
IS,  suspecting  he  may  seek  to  iobinuare  himself 
to  you  upon  this  occasion.  Wherefore  I  must 
desu-c  you,  as  you  love  me,  to  have  nothing  to 
do  witli  him. — ^1  o  conclude  now;  I  dare  sa^ 
that  you  shall  have  no  uishonour  in  this  busi- 
ness; and  for  myself,  I  am  not  ashamed  that 
herein  I  have  shewed  myself  to  be,  Your  faith- 
ful friend,  and  loving  cousin,  CuaAL£s  R.  Ijon- 
don.  May  8, 163«." 

Chief  Justice  Dyer  reports  two  cases  of 
Wager  of  Battel ;  the  first  is  Beade  v,  Roch- 
fortb,  and  others,  2  and  3  Phil,  and  AJary,  Ap- 
peal of  death.  One  of  (he  Appellees  pleaded 
Not  Guilty,  and  ready  to  defend  it  with  hif 
body,  and  waged  his  battel.  On  this  plea  plain- 
tiff demurred  in  law,  and  the  demurrer  in  law 
was  adjudged  against  the  plaintiff,  wherefore  be 
was  barred  of  his  Appeal  af;ainst  him  who 
waged  battel,  and  that  he  should  go  witliout  day. 
Dyer's  Reports  130,  a.  The  other  is  l>owe  aiul 
Kyme  ik  Paramour,  Trin.  13  Eliz.  In  a  writ 
of*^  right  the  tenant  diose  trial  by  battle,  but 
wl>en  every  thing  was  prepmed  and  perlbrmed^ 
at  the  day  and  phce  appointed  for  thei  battle, 
the  demandants  being  solemnly  cnlled  aiad4i 
default,  wberv^upon  final  judg^nent  was  givea 
against  them.  Dyer's  Kep.  301,  a.  In  this  last 
case  is  given  some  account  of  the  apparatiM 

£  re  pared  for  the  combat;  and  Mr.  V^aillant  thf 
»arned  editor  of  the  last  edition,  refers  for  more 
particulars  to  Minshew's  Dictionary,  from  which 
the  following  extract  is  made : 

"  Combat  in  our  common  law  is  taken  ibr  a 
fonnall  tri»ll  of  adoMbtfuU  cau#e  or  quatreU  by 
2l 
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the  sword  or  bastons,  of  two  ciuimpiMns.  Of 
this  you  may  reade  at  large,  Paris  de  Puteo  de 
re  militari  et  duello.  Alciut  de  duello.  Ho- 
Coraan.  disput.  feudalium,  cap.  42.  As  also  in 
our  cumiuon  luuyeis  of  Eu'Iumf,  nnmt  ly  Glan- 
vile  li  14.  c.  1.  Bracton  lib.  3.  triictMt!l2.  cap. 
3.  Brittoncap.  29.  Horns  Mirruurntlusticts, 
[ib.  d.  cap.  des  exceptions  in  fine  proxiuib  ante 
C.  luramennun  dueUi  Dpud  Dier.  tbl.  301.  nu. 
41,  49.  fl  Staunf.  Plees  of  the  Crowne,  lib.  2, 
fb.  176.  b.  nnd  177  a.  saiththat  it  is  an  uncitnt 
triall  iu  oor  lav«y  and  much  used  in  tinies  pasr, 
as  appenrrth  by  divers  presidents  in  the  times 
of  Edward  tiie  3rd,  nnd  Henry  the  4th :  which 
is  not  yet  out  oi'  ase,  but  may  be  hy  the  law  in 
Qse  at  this  day,  if  the  defendant  will,  and  nuthiuf: 
can  be  drawen  in  confer- plee  thereto.  And  it 
is  said  M.  37.  H.  6,  f.  3,  that  to  wage  battle, 
c»r  to  combat,  is  by  the  civil  Itiw :  but  Moile 
saith  it  is  by  nur  common  law,  and  ns  Stamford 
Plees  of  ihe  Crowne,  fb.  177.  a.  saith,  That  they 
shall  come  armed  into  the  court,  nnd  toine 
n<iue:  Che  phiintiefe  beginnes  his  appeale,  &c. 
and  the  di^fe ndant  pleads  not  i^uiltie,  and  (ns 
Britcon  sectetii  it  downe,  to.  41  )  undertakes  to 
defend  it  with  his  bodie,  &c.  And  nAer,  one 
Caketh  another  by  the  hand,  and  first  the  de- 
fendant saith  in  this  mnnner :  Heare  you  this, 
you  man  whom  I  hold  by  the  hand,  tvhich  are 
called  lohn  by  ^our  cinistian  name,  that  I 
Pierce,  such  a  yeere,  such  a  day,  in  such  a 
place,  the  atbt-esaid  murder  of  N.  neither  did 
doe,  nor  goe  about,  neither  purpose,  nor  av 
sented  to  ^uch  a  felonie,  as  ycu  have  alleged. 
So  God  me  helpe,  and  his  Saints.  And  after 
the  accuser  saith :  Heare  you  this,  you  man 
whom  I  hold  hy  ihe  hand,  which  are  called  P. 
by  your  chrisrian  name,  you  are  periured  :  For 
'  On  such  a  day,  such  a  yeere,  in  such  a  place, 
Tou  did  such  'tre:iaon  or'iuch  a  murder,  which  I 
iiave  alleged  against  you,  or  wheieof  I  challenge 
you.  So  God  mee  helpe,  and  his  Saints.  '1  hen 
they  shall  be  both  lead  into  a  certaina  place, 
where  both  further  say,  Heare  you  this,  ins- 
ticcs,  that  we  I.  and  P.  have  neither  eat  uor 
,  drunk e,  nor  done  any  other  deed  whereby  the 
law  of  God  shoultl  be  abased,  or  the  law  of 
the  divcll  advanced.  And  fourthwith  there 
shall  be  an  oyez  or  proclamation  made,  that 
none  shall  hee  so  bold  but  the  combatants,  to 
speakeor  doe  any  thing  that  shall  disturbe  the 
combat  or  battle:  and  whosoever  shall  doe 
against  this  proclamation,  shall  suffer  imprison- 
ment for  a  yeere  and  a  day.  'J'hen  they  shall 
fifrht  wnh  weapons,  hut  n<jt  with  any  iron,  but 
with  two  staves  or  bastons  tipt  with  home,  of 
an  ell  Ions,  both  of  equall  length,  and  each  of 
them  a  tar|>et,  tind  with  no  other  weapon-  may 
they  enter  the  lists.  And  if  the  deftndant  can 
defend  himselfe  till  after  sunne  set,  and  as  my 
autlior  saith,  tdl  you  may  see  the  starres  in  the 
Armament,  and  detnand  iudgement  if  he  ought 
to  fight  any  longi^r,  then  mu<>t  there  be  iudg^ 
ment  giveii  on  the  defendants  side.  And  Brac- 
ton agreeth  hearewith  in  these  words :  *  Quod 

*  bi  appelhitus  sedefenderit  contra  appellancem, 

*  tola  die,  usque  ad  horam  qua  stelUe  inciptnnt 


*  appar^re,  tunc  recedat  appellatns,  qtiietus  de 
<  appello,  ex  quo  appellans  se  oldtgavit  hd 
'  convincendum  cum.  una  hora  diei,  ouod  qoi- 
'  dem  non  fecir.'  When  the  defenoautdutb 
plead  to  the  appeale  not  guilty,  and  undertakes 
to  defend  it  with  his  bodie,  he  must  throw 
<\o\%  ne  his  gaontlet  or  glove  into  the  court ;  and 
if  the  plaintiefe  doih  enter  reioinder,  to  the 
battle,  then  mu^t  hee  take  up  the  e;!ove  or 
gauntlet;  but  if  the  plaintiefe  doth'coQt«r- 
plead  unto  it,  then  must  hee  suffer  the  glove  or 
guuutlet  to  lie,  aiid  the  other  shall  defflurre  iii 
law  or  void  him  of  his  appeale,  because  he  re- 
fused Itis  glove  or  gnuntUt.  When  they  tre 
sxvorne,  they  must  produce  roainprisers  or 
pledges  to  perform e  the  combat  or  hattie,  and 
then  the  court  shall  appouit  iliem  a  daj  and 
place  to  fi^liC,  and  as  Fitz.  p.  385,  further  saiili, 
that  the  challenger  shall  be  at  libertie,  bat  the 
defendant  in  the  custodie  of  the  marshatl,  and 
the  marshall  shall  array  them  both  at  their  o^m 
charge,  and  that  must  be  the  night  before  the 
battle,  for  that  they  may  be  ready  in  the  field 
or  lists  hy  sunne  rising.  The  formes  of  battle 
described  17  Edw.  3.  et  9  H.  4,  differ  from 
that  described  by  Bracton  and  Britton,  and 
that  desciibed  by  Dier,  Tcrmino  Trioiiatis, 
anno  13  Eliz.  as  *hee  sets  it  downe  betaeene 
one  Cheuin  and  another  Pttramour  a  Kentish 
gentleman,  ahnut  the  triall  of  land,  and  levying 
a  fine  thereof:  and  on  the  issue  Paraiaour 
chose  the  triall  by  coniltat  or  battle,  and  bad» 
champion  one  George  Thorne  a  gentleman  of 
Kent  aiid  no  d</ubl  his  dearest  friend,  that 
would  enter  the  li»ts'  to  such  a  hazard  of  life. 
&c.  And  the  other  had  one  Henrie  Nailer  a 
nia>ler  of  fence,  and  the  court  awarded  ilie 
battle,  and  the  champions  were  mainprised 
and  sworne  (Quaere  formam  iuramenti)  to  per- 
fj»nne  the  combat  or  battle,  apud  Totehill  in 
Wesim.  18.  lunij.  prox.  post  crast,  Trinitat. 
which  was  the  first  day  of  the  vtas  of  tlie  tertBe, 
and  on  the  day  appoiuted  was  there  a  list  mstie 
fourc-squHre  iin  even  ground,  every  square  60 
foot,  and  East,  West,  North,  and  South:  «nd 
the  place  nnd  seat  of  the  iudges  was  made  with- 
out, yet  close  upon  the  lists,  and  a  barre  fnad« 
ii)r  the  sergeants  at  law,  •  et  circst  l«>rain  deci- 
•  mam  einsdem  diei,*  three  iustices  or  iudiej  ol 
the  Common  Pleas,  viz.  Dier,  Weston,  Harper, 
(the  fourth,  namely  Welsh,  was  away  by  reason 
he  was  sicke)  did  repaire  to  the  place  in  their 
rvjabes  of  scarlet,  with  their  other  habits  anri 
coifes,  and  the  sergeants  at  law  also :  and  there 
a  proclamation  being  made  with  three  Oye?, 
the  demandants  were  first  called  for,  and  they 
came  not.  After  that,  the  mainperiKniis  of  'he 
champions  were  called  to  bring  forth  first  ilie 
champion  of  the  demandant  or  challenger,  whjch 
came  into  the  place  in  rugged  sandW?,  hare 
legged  from  the  knee  downward,  and  bsf* 
headed,  and  bare  annes  to  the  elbow,  being 
brought  in  by  the  hand  of  a  knight,  sir  Icroniie 
Bowes  by  name,  who  carried  a  red  baston,  of 
an  ell  long,  tipped  with  home,  and  a  yeoman 
carrying  the  target,  made  of  dotlMe  leather^  and 
they  were  brought  in  at  the  north  side  of  tw 
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lists,  •nd  meat  abuut  the  iule  of  die  lists,  untill 
tbe  midtlcst  of  the  li&ts,  aud  tliea  came  towards 
tbcbarre  before  the  iudgef^,  with  three  solenine 
eougies,  and  there  was  hee  made  to  stand  at 
die  south  side  of  the  place,  being  the  right  hide 
of  the  court.  And  after  that,  the  other  chaoi- 
pioo  was  brought  in,  in  like  manner,  at  the 
south  or  coutrary  side  of  the  lists,  with  like 
congies,  &c  bjr  the  hands  of  sir  Henry  Cheney 
knight,  ^c.  aod  was  set  on  the  north  side  of 
the  barre  (quite  oppoaiie  to  the  other  champion) 
and  two  sergeants  being  of  cuunsell  of  each 
partie,  in  the  middest  betweene  them :  This 
done,  the  detnandsint  was  solemnly  called 
againe,  and  appeared  not,  hur  made  defimlt ; 
opon  which  default,  Barham  sergeant  for  the 
tenant,  praietb  the  court  to  record  tlie  nonsuit ; 
which  was  done :  Then  Dier  chiefe  iustice  re- 
citing the  briefe,  the  matter,  and  issue  of  the 
battle  or  combat, .  and  the  oath  of  the  cham- 
pions Um  performe  it,  and  the  prefixed  day  and 
place,  gives  finall  iudgement  against  the  de- 
mandant, and  that  tlie  tenant  shall  hold  the 
lund,  to  him  and  to  his  heircs  for  ev«r  quietly, 
from  the  said  demandant  or  challenger,  and 
their  beires  for  ever,  and  the  demandants  and 
their  pledges,  *  de  pro^quendo,^  to  he  at  the 
mercy  of  the  aueenc,  &c.  Aud  tlien  was  there 
solemne  prOcIamiUion  made,  that  the  cham- 
pions and  all  others  there  present  (which  by  es- 
timation were  aboot  4000  persons)  should  depart 
ia  Gods  peace  and  the  queenesl  And  so  they 
dqiarted  with  a  shoot^^  God  save  the  queene. 
Likewise,  according  to  the  lawes  and  ancient 
custotns  of  the  realme  of  Rngland,  9  lacobi 
Termino  Uilarij.  a  gentleman,  by  name  Mr. 
Egerton,  having  challenged  another  gcntlemtin, 
oae  Mr.  Robinson,  for  the  killing  of  the  brother 
of  M.  Egerton,  slaine  in  the  field  upon  a  qoar- 
rell  betwixt  the  said  M.  Egerton  slaine,  and 
one  M.  Morgan,  with  whom  (ns  it  is  said)  the 
said  M.  Robinson  at  the  same  time  went  as  a 
friend  into  the  field,  &c.  Hie  proofes  being  no 
more  apparent,  and  the  defendant  challenged, 
&c.  as  by  the  formes  of  our  ancient  lawes  first 
above  recited,  it  was  granted  by  the  iudges  of 
tbe  land,  that  it  should  be  tried  by  combat : 
The  glove  or  gauntlet  was  cast  dowoe  in  the 
open  court,  ex  parte  pravocaniia,  and  received 
in  due  forme,  ex  parte  dfj'endeniu.  The  oath 
was  administred  solemnly,  and  pledges  put  in 
by  each  partie,  foure  sumcieiit  men  to  answer 
for  either,  body  for  body.  But  an  ermur  or 
scape  beiiic  made  in  the  plea,  the  bill  was  frus- 
trated, so  Uiat  they  came  not  at  all  to  the  lists. 
An  antiquarie,  Verstegan  by  name,  in  his  booke 
intituled,  a  Restitution  of  decaied  intdlheence, 
in  antiquities  concerning  the  most  noble  and 
ren«w;ned  English  nation,  sets  it  downe  in 
these  words,  and  saith  thus:  **  In  the  triall  by 
sinele  combat  or  camp-fight,  the  accuser  was 
wito  the  perill  of  hisjowne  bodie  to  prove  the 
accused  guilt  ie,  and  by  offering  him  his  glove, 
to  challenge  him  to  this  triall :  the  which  tbe 
other  must  either  accept  of,  or  else  acknowledge 
bimselfe  culpable  of  the  crime  whereof  he  was 
accused.    If  it  were  a  crime  deserving  doith, 


then  was  the  camp-fight  for  life  and  death,  and 
either  on  horsebackc  or  on  ^ot.  If  the  offence 
deserved  imprisonntent,  and  not  death,  th^n 
was  .the  camp- fight  nccompliiilied  when  the  on^ 
had  subdued  the  other,  by  making  him  to  yiehl, 
or  unable  to  defend  himselfe,  and  so  bee  taken 
prisoner.  The  accused  had  the  lihertie  to 
choose  another  in  his  stead,  but  the  accuser 
must  performe  it  in  Im  owne  person,  and  with 
equalitie  of  weapcm^.  No  women  were  ad- 
mitted to  behold  ir,  nor  no  men  children  under 
the  age  of  thirteene  yeares.  The  iiriests  and 
))eople  that  were  spectators,  did  silently  pray 
chat  die  victory  might  fail  unto  tlie  guililesse. 
And  if  the  fight  were  tor  lite  or  dentli,  a  beere 
stood  ready  to  carry  away  the  dead  bodie  of 
him  that  should  bee  slaine.  None  of  Uie  people 
mi^ht  crie,  scrike  out,  make  any  noise,  or  give 
any  signe  whatsoever.  This  w:is  so  strictly  and 
severely  punished  at  Hall  in  Swevia,  (n  place 
appointed  for  camp-fi^ht)  tliat  the  executioner 
stood  beside  the  iudges,  ready  with  an  axe  to 
cut  off  the  ri^ht  hand  And  left  foot,  of  the 
partie  so  otfeuding.  Hee  that  (being  wounded) 
did  yield  himselfe,  was  at  the  mercie  of  the 
other,  to  be  killed,  or  to  be  let  live.  If  he  were 
slaine,  iheii  was  he  carried  away,^  and  honour- 
ably buried:  and  he  that  slue  him  reputed 
more  honourable  than  before.  But  if  bei«ig 
overcome  he  were  left  alive,  then  was  be  ty 
sentence  of  the  iudges  declared  utterly  void  of 
all  honest  reputation,  and  never  to  ride  on 
horseback  nor  carrie  armes."  Verstegan.. p.  64. 

The  last  case  of.Trial  by  Battel  was  14  Car, 
1.  A.  D.  1038.  2  Rushw.  Coll.  788,  CUxiOn  v. 
lilbutn,  (father  of  John  Lilburn  the  famous  re. 
publican).  Upon  one  point  in  this  case,  Rush« 
wonh  records  the  opinion  of  tbe  Judges  as  fol- 
lows : 

*'  The  tenant  wa^ed  Battel,  which  was  ac- 
cepted ;  and  at  the  day  to  be  performed,;  Berk- 
ley.  Justice  there  examined  the  Champions  of  \ 
both  parties,  whether  they  were  not  lured  for 
money?  And  they  confessed  they  were;  which 
confession  he  caused  to  be  recoided,  and  ^ave 
further  day  to  be  advised.  And  by  the  kme*s 
directions,  all  the  Justices  were  required  to  de- 
liver their  Opinions,  whether  this  was  cause  to 
de-arraign  the  Battel  by  these  Champions  ^  And 
by  Bramstone,  Chief  Justice,  Davenport,  Chief 
Baron,  Denham,  Hucton,  Junes,  Cook,  and 
other  Justices,  it  was  subscribed,  Tbat  this  eii* 
ception  coming  after  the  Battel  gaged,  and 
Champions  allowed,  and  Sureties  given  to  per*  . 
form  ir,  ought  not  to  be  received.^' 

Of  the  Trial  by  Battel  Mr.  Bnrringtoo  (Obs. 
on  Stat.  De  Magnis  Assi^is  et  Duel  I  is  et  St.  8 
Ric  ft)  has  collected  some  particulars,  and  has 
referred  to  some  curious  passages  on  thesubiect, 
in  tlie  writings  of  English  and  French  autliors. 
He  obser\'es  on  the  ludicrousness  of  some  of  the 
circumstances  contained  in  Rushworth's  ac* 
count  (printed  in  the  text)  of  tbe  proceediafps  in 
this  case  of  lord  Rea  and  Mr.  Ramsay.  He  . 
also  relates  a  story  ffom  Grafttm  of  a  citizf  n  of 
.London  of  strong  make  but  faintheart,  nho, 
entering  the  lists  against  an  antagonist  bocb 
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weak  .find  puny,  was  made  drunk  by  his  friends 
with  die  design  of  raising  his  courage  ;  and  so 
felt  an  easy  prey  lo  his  advei*s&ry.  Mr.  Barring- 
um  could  iiud  no  reference  in  the  indexes  to 
any  bill  for  abolishing  the  duel  by  champions 
on  a  writ  of  right,  but  cites  an  entry  in  the 
Lords'  Journal^/ Mar.  19th,  1629,  of  such  a  bill 
baring  been  twice  rend  and  reported  :  and  ob- 
serves that  it  is  very  remarkable  that  the  time 
when  the  Trial  by  Ordeal  was  disused,  does  not 
appear.  Concerning  the  Trial  by  Ordeal  see 
Blackst.  Comm.  b.  4.  c.  27,  and  the  fiiteenth 
volume  of  the  Archaologia,  in  which  are  pu5- 
Jished  '*  Some  Remarks  on  the  ditfereut  kinds 
•of  Trial  by  Ordeal  which  formerly  prevailed 
in  England,  by  Robert  Siudlcy  V'idal,  esq. ;" 
%vherein  be  announces  his  intention  of  pub- 
lishing **•  An  Inquiry  concerning  the  forms 
and  ceretnojiies  used  in  some  of  the  antient 
modes  of  trial  in  England^  particularly  in  the 
fir6  and  water  ordeuls,  the  corsned,  the  judicial 
combat,  and  other  Judicia  Dei/'  Mr.  Barring- 
ton  (Obs.  on  Westm.  the  First)  says,  "  That 


in  the  arraignment  of  prisoners,  the  qacstion 
'  Culprit,  how  uilt  tliou  be  tried?'  is  iropropedy 
answered,  By  God  and  my  country.  ItoriginaUjr 
mudt  have  been,  By  God  or  tny  conntry.^'  Upon 
this  Blackstotte  observes,  **  A  learned  author, 
who  is  very  seldom  mistaken  in  bis  conjectures, 
has  observed  that  the  proper  answer  is,  *  by  God 
*  »r  tbe  cou4itry,'  tliat  is,  either  by  ordeal  or  by 
jury ;  because  the  question  supposes  an  option 
in  tbe  prisoner.  And  certainly  it  gives  sooie 
countemmce  to  this  observation,  that  the  trial 
by  ordeal  used  fonnerly  to  be  called  jwikium 
Dei.  But  it  stiould  seem,  that  when  the  ques- 
tion gives  tlie  prisoner  an  option,  hii  ans»«r 
must  be  positive : .  and  not  in  tbe  di^uuctivei 
which  returns  the  option  back  to  the  prosecutor." 
Doubtless  the  superintending  providence  of 
God  was  appealed  to  and  was  supposed  to  di- 
rect the  judgment,  to  whatever  mode  of  trial 
recourse  was  bad.  By  God  end  my  rouniry 
theretbne  would  be  in  contradistinction  from, 
By  Ood  and  the  Battel,  By  Cod  and  the  Or- 
dealf  &c« 


41.  Proceedings  in  the  Star-Chamber  against  Henry  Shehfield,* 
esq.  Recorder  of  Salisbury,  for  breaking  a  painted  Glass- 
Window  in  the  Church  of  St.  Edmonds  in  the  said  City: 
8  Charles  I.  a.  d.  1633.    [2  Rushw.  Coil  153.] 


The  Infuroiation  was  thus  opened : 

Mr.  Atlomeu-General  (sir*Rob.  Heath)  hath 
eifaibited  an  linfurmation,  in  the  behalf  of  his 
niajetty,  against  Henry  Sherfield,  es<).  an  an- 
tient bencher  of  LiacolnVInn ;  for  ttf  king  upon 
him,  of  his  own  authority,  to  deface  a  Parish- 
Church  in  the  city  of  New-Sarum,  in  the  county 
of  Wilts,  and  that  in  opposition  to  tlic  church 
government,  established  by  tbe  laws  amongst 
a8.^-His  majesty's  Attorney,  in  the  said  Infor- 
mation, setteth  forth,  That  his  majesty  is  in  his 
kingdom,  next  under  Christ,  the  supreme  Head : 
tlrnt  all  Churches  are  sacred,  uid  both  founded 
and  maintained  by  regal  and  sovereign  power; 
tba^  DO  stthject  cnn  meddle  with  them,  in  doing 
iny  thing  for  their  onunnent  or  structure,  with- 
out licence  of  the  bisliops  in  their  several  dio- 
CCS€«,  or  the  ordinary  for  the  tune  being,  who 
dferivt  their  authority  from  the  sovereign  power. 
«— That  the  party  dc)inc|uent  was  an  inhabitant 
•f  the  parish  of  St.  Edmonds,  in  the  city  of 
New-Sarum. — ^That  in  the  same  Church  was  an 
mientMid  fair  Window,  couuintng  a  descrip- 
tion of  the  Creatirm :  That  in  January,  quinco 
Cttoii,  the  Defendant,  and  some  iactiooi  per- 
•WIS,  iatending  to  deface  it,  there  met  and 
■greed  so  to  do.-^-John  Davetmnt  bishop  of 
Sarum  ccmmiandeif  the  contmrt,  and  accord- 
made  a  public  act  thtreof -^But  in  Oct. 


Mtowinc,  he  the  aaid  Defendant  got  the  keys 
of  the  CfavTch,  apon  pretence  to  walk  there, 

^  Vide  uifra  Land's  Cese,  eighth  day  of  hk 
Ittariag. 


and  then  locked  the  door,  and  contraiy  to  die 
bishop's  appointment,  he  beat  down  tbe  said 
Window,  n;id  utterly  defhced  it ;  and  when  be 
had  thus  doite^  be  did  boast  and  glory  in  that  be 
had  so  done,  and  reported  that  himself  was  s 
De&oer  of  Idolatty. — And  lor  punishing  of 
this  i^reat  crime  is  tiiis  Information  eihil'ited, 
by  his  majesty's  Attorney  in  this  honourable 
court. 

Mr.  Aeme.  The  Defendant  faombly  oAers 
to  the  coiisideidtion  of  this  bouourabie  cuuit, 
that  he  is  aged,  and  has  grey  haifi  upoa  \am. 
That  among  all  the  crosses  of  his  life  hitherto, 
he  doth  not  account  this  the.  least.  That  he  is 
this  day  not  only  suspected,  but  accoscd  as  aa 
enemy  to  his  majesty  and  Ins  rchgious  gofeni* 
meot;  and  tbe  thing  that  be  is  espeduly  bd- 
cased  and  chained  witli,  is,  that  of  bntaidDg 
the  Glass  Window,  whereunto  himself  giredi 
this  Anstrer : 

That  in  tbe  Time  of  king  Hen.  3.  thiscburcb 
of  St.  Edmonds  in  Sarwn  was  built,  and  that 
there  was  m  College  of  priests  there  ;  lor  theft 
was  an  house  adjoining,  called  The  College  to 
this  day.  Ttiat  by  the  act  m  the  time  of  iicfl* 
8,  this  college  came  to  tbe  crown,  and  there  le* 
mained  on|il  king  James  granted  it  to  Oooge 
and  Lloyd,  who  afterwards  granted  the  some  to 
Bartholomew  Tookev,  aad  others,  to  the  use  of 
the  pari^of  Su  Edmonds,  to^^er  with  d« 
advowBoa  and  Aiee  disposition  of  the  vicaridKe 
there,  which  they  have  by  grent  Iran  his  sm 
late  majesty  king  Jamfis. 

AiMi  though  be  M  CQBceife  the  «BidCh«€h 
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to  be  a  laJ-ft^e,  Jt^,  he  offereth  this,  thnt  what 
be  bntli  done,  was  not  to  usurp  Authority  over 
the  bishop  ot'  Sanitn,  nor  in  opposition  to  his 
majesty's  government:  But  the  parishioners, 
lod  tuch  as  are  vestry-men  of  the  fiaid  parish, 
have  time  out  of  mind  assembled,  and  met  upon 
occaftions,  in  a  little  room  called  the  Vestry,  in 
or  near  to  the  church  of  St.  Edmonds;  aud 
there  they  have  nsed,  thne  oot  of  mind,  to 
miike  orders,  wheneby  new  windows  have  been 
made,  divers  seats  in  the  church  altered  and 
new  made,  and  many  other  things  done  for 
ornament,  and  otherwise,  in  the  same;  and 
this  without  any  order  from  the  bishop  of 
Saram,  or  any  other  ordinary,  for  the  time 
being. 

For  thfi  Window  that  is  charged  to  contain 
ibe  History  of  the  Creation,  he  answereth,        ^ 

That  it  18  no  true  relation  or  st\>ry  of  the 
Creation,  in  that  true  manner  as  it  is  set 
doiro  in  the  book  of  Moses ;  but  there  are 
made  and  committed  by  the  workmen  divers 
fakities  and  nbsnrdities  in  the  painting  of  the 
sane  Window,  as  that  he  liath  put  the  form  of 
a  bttle  old  man  in  a  blue  and  red  coat,  for 
God  the  Father^  and  hath  made  seven  such  pic- 
twes;  whereas  God  is  but  one  in  Deity :  and 
in  his  order  of  placing  the  several  days  works 
•f  God  in  the  Creation,  he  hath  placed  them 
preposteronsly,  the  ftiurth  before  the  third; 
md  that  to  be  done  on  tiie  fiflh,  which 
wss  done  on  tlie  sixth  day ;  and  in  one  place 
he  liatli  represented  God  the  Father  creating 
the  Sun  and  Moon  witli  a  pair  of  compasses  in 
his  hand,  as  if  he  had  done  it  according  to 
some  geometrical  rules. 

That  this  wbs  not  one  of  the  greatest  and 
iairest  windows  in  the  said  church,  it  contained 
only  iijur  lights  ;  for  the  cost  at  first  in  setting 
it  Bp  could  not  be  more  than  40  shillings  :  and 
that  which  is  broken  is  very  little  damage  to 
the  Window,  attd  may  be  repaired  for  a  very 
link  cost. 

He  coDoeiireth,  for  his  defacing  of  this  pro- 
Smk  lUpresewtatioii  of  God  the  Father,  it  is 
oot  so  heinous  a  orine  as  deserves  the  sentence 
^this  honovrable  Comt;  and  fur  his  Deduce 
he  laitb.  Hint  he  hath  fbr^  many  years  past 
(he  setteth  down  for  thirtj  years  past)  Jbeen 
teuied  and  resohred  in  his  judgment,  and  that 
opon  good  and  sound  authorities  (as  he  eon- 
ceivefii)  that  it  is  utterly  unlawful  to  make  any 
Mch  Representations  of  God  the  Father;  and 
by  snch  antlMmties  as  were  secnat  and  declared 
in  the  time  of  queen  Elicabeth,  and  otherwise, 
iat  the  taking  down  and  aboUshing  sapersti- 
tioos  Bwagies  and  Pictures,  especially  m  the 
Chordies. 

He  was  ihereopoti  the  rather  emboldened  to 
dfsire  and  endeai^af  t^  taking  away  of  the 
Mad  Window;  and  beoauseit  had  been  a  caase 
of  Idotetiy  pAanlv  to  some  ignorant  people. 
He  saitti  1w  wasphtaed  in  the  dmrdi  in  snch  a 
seat  as  that  the  vaid  Window  was  always  in  his 
cy^dociMg  his  abode  krikediarch;  wndnot 
oot  of  oppasitidn  ca  tlie  king's  VM^esty,  ))at  by 
•p«ciai  c«4er  hnd  mgntmttii  •ei  «be  V^Mty, 


about  Janaary  1689,  (wherein  it  was  ordered 
that  Mr.  Sfaeriield  might,  if  he  thoaght  6t,  take 
down  the  said  Window,  and  set  up  new  glass 
for  tlie  same)  he  thereupon  did  with  hk  Statf 
pick  out  some  of  the  glass  in  that  pftrt  of  the 
Window  only  which  represented  iLhe  Dei^ ; 
but  for  the  doing  tlie  sanie  through  combinatHm 
with  others,  and  by  force,  he  den ietb  tlie  same  t 
and  that  he  should  do  it  contrary,  and  against 
the  comaiand  of  the  said  bishop  of  Sarum,  and 
his  said  act,  and  letter  supposed  to  be  sent,  thift 
he  also  denieth,  and  saitn,  thait  he  had  no  no- 
tice thereof  in  any  part.— And  loall  the  rcst«if 
the  Misdemeanours  and  Offences  charged  hi 
tlie  information,  he  pleadeth  Not  Guilty^  and 
submitteth  himself  to  the  Judgment  of  this 
honourable  court. 

For  the  King. 

Stikiiar  Cenersl  (Sir  Ricl)ard  dkeltoii).  For 
tliat  divers  things  seem  to  be  set  forth  in  the 
Defendant's  Answer,  which  have  not  bee* 
opened';  -we  that  aie  of  counsel  for  the  king, 
desire  that  the  Answer  may  be  read ;  and  the 
rather,  because  he  hath  thereby  confessed  more  . 
than  we  have  proved,  or  indeed  coeki  prove 
agninst  him. 

Whereupon  tlie  Answer  was  read  in  eflect 
as  fblloweth : 

The  Akswek  of  Henry  ^erfield  of  Lincdn's- 
Jun,  in  the  county  of  Middlesex,  esq.  la  the 
Information  of  sir  Robert  Heath,  kt.  Im- 
majesty's  Attorney  General. 

AH  advuntages  of  exception  to  the  ancer^ 
tnmties  and  insufficiencies  of  the  said  Infbraa** 
tion  to  the  DeliNidaut,  now  and  at  all  tvm«  ssaved: 
This  Defendant  saith,  That  k.  H.  S,  fonuded 
ill  New-Saimm  the  college  of  Si.  Edmonds, 
and  the  church  thereanto  bekmging.  lliat 
there  beilonged  onto  the  said  CoMge  anad 
Cherch,  a  provost  and  IS  priests,  which  had 
maintennnce  there  allowed  tnem.  Tliat  in  the 
tifl[)«  of  k.  H.  8,  by  the  act  of  dissoiotioa,  the 
said  college  and  churchy  with  the  ravenee 
thereof,  came  to  the  crown,  and  so  leaoarned 
tilt  septime  Jacobi,  who  granted  the  same  to  • 
Gouge  and  Ltoyd,  who  ahtnaoed  it  to  6a5iie, 
who  conveyed  the  whole  pretaisei  to  Bmtho^ 
iomew  Tbokey,  oneof  the  defendants  named, 
who,  in  13  Jacobi,  for  many  good  uses,  oon» 
veyed  the  same  to  the  use  of  the  parishionete 
of  the  sane  church. 

That  thb  Defendant  is  one  of  them,  seikat 
the  right  of  the  said  church  is  in  the  said  pw- 
rishioncTs,  who  are  seized  thereof,  as  of  their 
tay-fbe;  aad  the  said  church  is  exempt  ftwm 
the  jeiisdiction  of  the  hishop  of  Sarun;  an4 
that4hey,  aslawfulawners,  had  lawftil  power  t 
without  l^e  bishop  to  take  down  wr  set  up  any 
window,  and  to  doany  other  thing  in  repaitii^ 
or  adorning  the  sirid  ciharch,  and  for  refbttaatioft 
of  snch  things  as  are  amiss  in  the  same. 

And  thnt  he,  this  Defendant,  and  the  test  ef 
the  pavisbionen  being  Vestry-men,  have  met, 
and  have  ased  to  meet  for  e  k>ng  whik,  and 
their  ftt4eee»n,Smt  o«t  of  mind)  in  the 
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Vestiy-hoMse,  aod  tfaere  have  made,  orders  for 
tJie  taking  down,  aod  setting  up  again,  parts 
of  the  church.  They  have  taken  down  glass 
windows,  they  have  removed  altars,  rood  lofts 
have  l>een  pulled  down,  seats  pulled  down  and 
altered,  the  pulpit  taken  down  and  set  in  ano* 
ther  place ;  and  these  and  many  otlier  things 
withouc  any  special  licence  of  the  kiug*s  ma- 
jesty that  now  is,  or  of  his  fatlicr  king  James, 
or  of  John  lord  bishop  of  Sarumi  or  of  his 
predecessors. 

That  at  a  meeting  of  the  said  Ve$try-men  of 
the  said  parish,  tltis  Defendant  being  one  of 
them,  in  or  abput  January,  1639,  it  was  or- 
dered, that  this  Defendant  might,  if  iie  pleased, 
take  down  the  said  Glass  Window,  being  in 
the  south-side  of  the  said  church,  so  as  at  his 
own  cust  aiul  charges  he  would  repair  the  same 
%vith  new  plain  glass.  And  this  Defendant 
being  to  come  to  London,  desired  it  should  be 
done  before  his  return ;  and  that  the  glacier 
might  not  mistake  the  window,  he  pulled  doWn 
wiUi  his  staff  two  or  three  of  the  small  quarrels 
of  glass,  and  so  left  it  to  the  church- wardens  to 
be  done. 

T^at  he  is  accused  to  be  an  opposer  of  his 
majesty's  government,  and  of'^fhe  reverend 
bishops;  and  this  by >the  procurement  of  those 
that  are  ignorant  of  the  thing,  which  this  De- 
fendant accounteth  a  very  great  affliction. 

He  saith.  That  this  Window,  and  the  paint- 
ing therein,  was  not  a  true  Representation  of 
the  Creation;  for  that  it  contained  divers 
forms  of  little  old  men  iri  blue  and  red  coats, 
and  naked  in  the  heads,/eet  and  hands,  for  the 
uictiire  of  God  tlie  Father ;  and  ia  one  place 
na  isaet  forth  with  a  pair  of  compasses  ui  his 
bonds,  laying  them  upon  the  Sun  and  Moon ; 
and  the  painter  hath  set  him  forth  creating  of 
the  birds  on  the  third  day,  and  hath  placed  .the 
picture  of  beasts,  and  man  and  woman,  the 
man  a  naked  man,  and  the  woman  naked  in 
some  pait,  as  much  as  from  the  knees  upwards, 
rising  out  of  the  man  ;  and  the  seventh  day  he 
therein  hath  represented  the  like  Image  of 
God,  silting  down,  taking  his  rest :  whereas 
.this  Defendant  cooceiveth  this  to  be  false,  for 
thire  is  but  one  God,  and  this  representeth 
seven'  Gods ;  and  the  Sun  and  Moon  were  not 
made  on  the  third  day,  baton  tlie  fourth  day; 
nor  the  trees  and  herbs  on  tlie  fourth  day,  but 
,  4>n  the  third  day ;  nor  the  fowls  on  the  tl^ird 
day,  but  on  the  fifth :  and  man  was  not  created 
oif  the  fifth,  hut  on  the  sixth  day ;  nor  did  the 
Lord  God  so  create  woman  as  rising  out  of 
man,  but  be  took  a  rib  of  the  man,  when  he 
was  in  a  deep  sleep,  and  thereof  made  he  the 
woman,  in  all  which  the  workman  was  mis- 
taken :  in  regard  of  which  falsifications,  this 
Defendant  deemeth,  that  this  was  not  a  true 
^presentation  of  the  Creation,  though  it  be 
so  pretended,  but  rather  an  abuse  of  the  true 
and  lively  Word  of  God,  which  to  pull  down, 
as  aforesaid,  cannot  be  any  offence  in  him, 
this  Defendant,  as  he  concciveth^  at  least  in 
that  manner  as  in  the  information  it  is  pre- 
tended^   But  in  af  mucfi,  as  he  is  accused  of 


iufidelity  and  impiety  to  Almighty  God,  aod  to 
be  disaffected  to  the  king,  therefore  thii  Defen- 
dant humbly  craveth  leave  to  declare  his  opi« 
nion  in  the  thing  itself. 

And  he  sjith,  that  he  believeth  it  altogether 
Unlawful  to  make  the  Representation  of  the 
true  God  in  any  church,  or  n  ail,  or  window ; 
and  tiiis  he  hopeth   to  make  appear  by  iIm 
Scripture,  by  orthodox  Writers,  Coiiocils,  sod 
Decrees  of  Emperors,  and  by  a  certain  fiouk 
of  the  now  bishop  of  Safum  (Dr.  John  Dave- 
nant)  written  on  one  of  St.  Paul's  Epistles,  io 
the  9?th  and  98th  pages;  king  James's  Book, 
iotitled  his  *  Premonition  to  all  Chrisiiao  kiosi 
'and  princes  ;*  the  Book  of  Homilies,  set  fortij 
by  authority,  and  therein  the  Homily  against 
Idolatry  ia  particular:  That  this  being  so  false 
a  Representation,  and   so  profane  a  seuiot; 
down  of  the  Image  of  God  the  Father  sereu 
times,  he,  this  Defendant,  being  a  pari«ihiooer, 
and   troubled  there«  ith  in  conscience  hy  the 
space  of  twenty  years,  for  that  he  could  out 
come  into  the  church,   but  he  must  see  it, 
sitting  riglit  opposite  tp  it,  he  was  much  griered 
Uiereat,  and  wished  a  lon^  while  that  the  same 
i^ere  removed,  and  yet  m  respect  of  himself 
laboured  still  to  disaffecrhis  tlioughts;  bat 
seeing  the  dishonour  done  to  God  thereby  b; 
some  ignorant  persons,  (as  this  Defendant  «av 
informed  by  the  pastor  of  the  said  parish)  tnd 
fearing  that  others  might  offend  in  Idolatry,  he 
(by  oitler  of  the  Vestry  aforesaid)  did  takedown 
some  little  quarrels  of  the  Window ;  and  it  was 
done  by  him  only,  iKithout  any  disturbance,  asd 
he  did  it  only  in  such  places  of  tlie  glass  as 
the  Representation  of  the  Deity  so  falsified 
was:  he  did  it  not  to  arrogate  to  himself  autho- 
rity, but  as  bound  to  do  what  he  did  to  preserve 
a  good  conscience ;  it  was  not  done  riotously, 
nor  by  combination  with  any  others.    And  he 
saith,  That  ite  never  deserved,  nor  will  deser\e 
such  a  bitter  cliaree,  as,  through  the  malice  of 
his  enemies,  is  laid  upon  him  by  the  said  Infor- 
mation.   And  be  saith,  that  he,  and  other  of 
the  Defendants,  were  justices  of  the  peace,  ftad 
not  altogether  private  persons,  and  they  were 
parishioners,  and  entrusted,  as  aforesaid ;  atKl 
the  taking  down  of  the  Window  seemed  to  be 
warranted  by  the  statute  of  Edw.  6,  and  by 
the  late  queen's  injunctions,  set  forth  io  print 
in  the  first 'year  of  her  reign,  whereby  it  was 
commanded  that  all  idolatrous  and  supersti- 
tious  pictures,    roodlofb,   altars,   aod  odier 
relicks  of  idolatry,  especially  in  churches,  should 
be  defaced  and  abolished,  hot  the  wall  pre- 
served, and  this  to  be  done  by  the  church- 
wardens, and  these  injunctions  being  bv  act  of 
parliament,  they  are  still  in  force,  as  he  con- 
ceiveth.    And  m  the  13th  of  Elis.  in  the  con- 
vocation held  by  the  Archbishops,  amoi^ 
other  Canons,  this  for  taking  down  and  defecing 
idolatroas  Pictures  and  Images  was  one,  and 
made  an  article,  that  the  Chnrcb-Wardens  shall 
inquire  whether  it  be  done  acoordiugly :  and 
the  same  ordered  by  the  Convocation,  in  the 
1st  of  king  James.    He  saicjb,  That  he  doth  not 
countenance  any  conteranefi  of  (be  ChitfC^ 
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nor  ever  did :  that  the  painted  Window  afore-  • 
svnd  was-  one  o(  the  meanest  Windows  in  the 
Miid  churchy  containing  but  four  lighU,  whereof 
all  ihe  glass  at  first  wasr  worth  but  40s.  and 
all  that  was  taken  down  bj  this  Oefeadai)t,  was 
not  worth  more  than  iBd.  \ 

And  this  Defendant  denieth  that  the  bishop  j 
of  Sirum  seat  to  him  to  forbid  the  taking  of  it . 
down  ;  and  deuieih  that  he  had  any  notice  by  ' 
way  of  act,  letter  or  monition  to  the  contrary, 
pr  that  any  such  come  to  his  hands.     Bat  this 
Defendant  saith.  That  he  often  attended  the 
lord  bishop,  as  well  upon  this  defendant's  own 
business,  as  on  the  bishop's  occasions;  and  yet 
his  lonUhip  never  used  any  speech  thereof  to 
him  at  all.     And  therefore  this  Charge,  that  it 
was  ftooe  by  this  Defendant ngainst  the  bishop's 
dtrettions.  is  not  true,  as  will  appear  by  Proof. 
But  this  Defendant  doth  aver,   what  he  hath 
done  is  lawfully  done;  and  to  all  other  the 
OlTences,  &c.  he  pleadeth  Not  Guilty. 

&;/.  Gen.  .  Here  is  a  confession  of  the  fact, 
And  a  justification  ;  and  therefore  wc  made  no 
examinations  or  interrogatories ;  for  as  I  said 
bef  »re,  so  I  make  bold  to  say  again,  that  he 
iiath  confessed  more  than  we  could  prove 
aoainst  him.  The  Question  is.  Whether  a  pa- 
rHhioner  may  of  himkdf  undertake  to  pull 
dotvn  and  set  up  what  he  couceiveth  to  be  ido- 
l.itrou«,  and  so  take  upon  him  to  be  a  reformer? 
In  this  Gentleman's  Answer,  you  sec  how  curi- 
ous lie  hath  been  in  confuting  the  painter  that 
H  dead  100  years  ago.  (Nay,  *  it  hath  been 
liiere  these  300  years,'  said  the  Archbishop  of 
York.)  Prom  the  5th  of  January  1629,  till 
October  following,  he  could  Hod  no  oppor- 
tunity to  execute  the  Vestry's  nrder ;  and  yet 
he  saith,  shortly  afler  the  order,  he  did  with 
bis  staft*  rake  down  some  of  the  quarrels  of 
the  Window,  &c.  Fiist^  for  the  manner  of 
comtn«;  into  the  church,  we  sliall  read  a  Witness 
or  two  for  that. 

Depositions  of  Witkesses  on  tlie  King's  part 
read.. 

fioven  the  Sexton's  Wife  saith.  That  Mr. 
Sherfield  came  unto  her  (her  husband  not  be- 
ing at  home)  and  said,  Woman,  bring  tlie  keys 
of  the  church-door,  and  let  me  into  the  church ; 
«  hereupon  she  presently  brought  the  key,  and 
opened  one  of  the  little  doors  of  the  cliurch, 
and  Mr.  Sherfield  went  in,  and  made  tlie  door 
fast  unto  him,  and  stayed  there  alone  by  him- 
M^lf.  That  when  he  went  into  the  church,  he 
said,  Now,  woman,  go  about  your  business, 
while  I  walk  io  the  church.  That  thereupon 
she  went  into  her  house,  and  after  she  nad 
tarried  a  little  in  hef  house,  her  child,  that  was 
abroad  gathering  of  sticks,  came  in,  and 
brought  her  two  or  three  pieces  of  the  Glass 
Window,  and  said  it  was  done  by  a  nmn  aU  in 
black.  Thereupon  she  went  to  a  private  door 
and  looked  into  the  church,  and  she  saw  Mr. 
Sherfield  standing  upon  a  seat  some  four  foot 
above  the  ground,  and  so  he  stood  breaking 
the  window  with  a  black  staff  with  a  pike  in 
the  cod  of  it.    Tiiat  the  Window  was  broken 


in  eleven  sevemi  placet.  And  after  she  went 
by  the  same  window,  and  saw  it  broken  ;  but 
being  on  the  outside,  sl^  did  not  then  see  ir, 
yet  sUe  heard  one  groan,  which  she  conceived 
was  Mr.  Sherfield  fallen  Irom  the  seat  whereon 
he  stood,  to  the  ground.  And  she  the  r^ber 
believeth  it  was  Mr.  Sherfield,  because  he  ai^ 
terwards  sent  for  a  horse,  *and  rode  homew 
1  hat  af^envards  the  window  was  broken  by 
another,  and  a  pitch-fork  left  in  it ;  and  divers 
other  windows  were  also  broken,  but  by  whom 
this  deponent  kooweth  not.  That  therefore  a 
watch  was  -set,  and  Continued  for  a  fortnight, 
to  see  who  should  attempt  to  break  any  of  the 
windows  of  the  said  church. 

Elizftbeth  Buvfiu,  the  Sexton's  Danghter, 
saith.  That  Mr.  Sherfield  came  to  this  depo- 
nent's mother,  about  tluee  or  four  of  the  clock 
in  the  aUcrnoon,  a  little  after  Michaelnuis, 
and  cummanded  her  mother  to  open  the  church 
door  for  him,  and  sh^  did  open  it :  when  he  was 
in  the  church  he  said.  Get  you  about  your  bu- 
siness; and  irhen  her  little  brother  brought  in 
Cart  of  the  Glass  of  the  Window,  saying,  Some- 
ody  was  within  breaking  some  of  the  win- 
dows of  the  church,  she  then  run  out  of  her 
father's  house  and  went  unlo  the  church,  and 
saw  Iiim  beating  of  the  ladder^  and  heard  him 
talk  to  himself,  and  thereupon  said  to  her  mo- 
ther, That  she  thought  Mr.  Sherfield  was  mad. 
That  thereupon  Mr.  Sherfield  came  out  of  the 
church,  and  went  into  the  clerk's  house ;  and 
after  he  had  been  there  a  little  space,  he  went 
again  into  the  said  church,  and  bolted  the 
door  after  him  on  the  inside,  but  she  peeped  in 
at  the  door,  and  saw  him  break  the  window 
with  his  black  stnff,  which  had  a  pike  in  the 
end  oi  it.  Thnt  the  staff  broke,  and  he  fell 
down  into  the  seat,  and  lay  there  a  quarter  of 
an  hour  groaning; ;  hut  what  hurt  he  had,  she 
knoweth  not.  That  he  aftenvards  kept  his 
house  for  a  month.  That  the  Window  was 
broke  afterwards,  and  one  John  Palmer  seen 
there  about  four  of  the  clock  in  the  morning. 

Dr.  1l>^^ofSteeple>Ashtonsahh,  That  Mr. 
Sherfield  coming  thither  to  keep  a  oourt^leet, 
he  afterwards  went  with  this  deponeiu  into  the 
church  of  Steeple- Ashton  to  view  it,  and  be 
asked  this  deponent  why  they  should  bestow 
so  much  cost  in  thejr  windows ;  and  he  de- 
clared bis  diilike  thereof,  giving  these  reasons, 
to  wit.  That  it  made  the  windows  darker;  and 
it  was  the  occasion  of  idolatry :  and  he  con- 
ferred with  this  deponent  about  the  window 
now  in  question,  which  he  said  he  would  have 
taken  down ;  but  the  bishop's  chancellor  op- 
posed him,  and  said,  lie  knew  no  cause  why 
ne  should,  for  that  it  was  a  lay-fee. 

John  Lymmnge  of  the  city  of  New  Sahim 
saith.  That  he  nath  been  thirty  years  a  pari- 
shioner, and  two  years  ago  he  was  chlirch^war- 
deo  of  the  parish  of  St.  Edmund's  in  the  city^of 
New  Sarum  ;  that  then  the  order  was  made, 
whea  he  was  church-warden.  That  he  was 
present  in  the  vescry-  at  the  making  thereof. 
That  Mr.  Slierfitld  moved  the  matter  to  the 
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rest  that  were  preflcnt,'Mid  they  all  coBseDted 
tbereuoto,  savtn|c  two,  who  said,  They  desired 
to  have  the  lord  bishop's  leave  for  doing  it.  To 
whoos  Mr.  Sherfield  said,  Do  not  trouble  yonr- 
aelves,  I  will  give  my  lord  bishop  aatisfsiction. 
That  the  bishop  afterwards  sent  for  tbia  depo- 
nent, being  then  chttrch-warden,  as  aforesaid  ; 
and  he  went  to  his  lonkhip.  who  told  this  depo- 
nent. He  had  heard  of  such  an  order  or  agree- 
ment to  have  been  made  at  the  vestry,  and 
asked  this  deponen*.  if  it  were  so  ?-  This  depo- 
oent  answered,  That  it  was  so :  that  thereupon 
the  lord  bibhop  said.  Let  it  not  be  done,  and 
gave  directions  and  conunandinent  to  this  de- 
ponent, not  to  give  notice  of  this  inhibition 
therein  to  the  rest  of  the  vestrymen. 

^  Jf^aneh  Kobertt,  servant  to  the  bishop's  Re- 
gister, saith.  That  an  Agreement  was  bruogbt 
10  the  bishop  under  Mr.  Sherfield's  hand,  and 
the  hands  of  (livers  others,  by  Mr.  Sheffield ; 
and  the  effect  of  the  order  was,  as  he  taketh  it, 
for  the  takine  duwn  of  the  Window,  in  the 
south  porch  of  the  church  nf  St.  Edmond*s  in 
the  city  of  New  Sarum.  That  the  lord  bishop 
caused  this  deponent  to  take  a  copy  thereof, 
which  he  did;  and  tlipreupon  the  church- 
wardens were  sent  for,  and  were  forbidden  by 
die  bishop  to  put  the  same  in  exeoution,  and 
made  a  public  act  thereof,  which  this  deponent 
wrote.    . 

It  was  urged  by  tliose  of  the  King's  Counsel, 
that  the  Answer  was  not  in  (his  rightly  opened, 
and  was  therefore  one  of  the  reasons  why  they 
desired  the  Answer  itself  to  be  read.  In  the 
Answer  he  iustifieih  the  act  as  well  done;  but 
the  counsel  that  opened  the  same,  did  now 
shew  it  so  to  be. 

Mr.  Herne.  ^In  opening  the  Answer,  we 
declined,  as  but  an  opinion  of  the  Defendaut, 
and  from  this  a  man  mny  recede :  It  was  not 
the  point  in  issuer  therefore  we  were  advised 
not  to  stand  upon  it ;  and  we  do  ackoowledoe 
the  church  to  be  a  parochial  church,  and  sub- 
ject to  the  bishop  of  Sarum. 

Whereupon  sir  J(^n  Finch  deshvd  that  John 
Lymminge's  Deposition  might  be  read  again, 
and  it  was  read  to  this  purpose,  <  That  Mr. 

•  Sherfield  said  he  wou^d  satisfy  the  bishop, 
'  orpring  that  this  was  after  the  bishop's  iohibi- 

*  tion :  but  this  did  not  nppear  to  the  court. — 
Sn*  John  Finch  concluded  the  Evidence  on  the 
kind's  part :  tlie  question  is  not  what  is  fit  to 
be  m  a  church  ;  the  matter  is,  that  he  hath  ta- 
ken upon  him  to  determine  what  is  fit.  He  is 
an  antient  reader,  and  well  read  in  the  law ; 
but  our  law  saith,  (and  this  every  one  know- 
eth,  that  hath  sucked  the  least  sweetness  from 
the  Books  of  the  Law),  That  the  church  must 
be  ^ovtraed  by  the  reverend  bishops  of  the 
choitch.  That  it  was  •  parochial  caarch  he 
knew  well,  for  tioift  himielf  was  a  parishioaer : 
and  though  his  coonsel  decline  this,  yet  his  De- 
fence is,  that  it  it  a  lay4ee,  aad  that  be  might 
weH  do  as  he  did«  to  puU  down  the  Window. 
He  is  well  ecooamtied  with  the  bishop,  and  yet 

rer  desire  hit  lea^  in  taking  itd^wn ; 


but  he  goeth  to  the  vestry  for  power  to  do  it, 
and  yet  there  it  is  his  own  motion ;  and  ^bea 
some  Questioned  their  own  power  to  do  it,  he 
heareth  them  in  liand  lie  will  satisfy  the  bi- 
shopl  When  he  cometh  to  Steeple- Ashton  to 
Dr.  Webb,  there  he  saith  it  is  a  la>-fee ;  for  be 
being  a  justice  of  the  peace,  that  seemeth  to 
add  another  wing  to  bear  him  up :  But  the 
matter*s  not  in  question,  it  appertaioeth  to  the 
eccU^astical  jurisdiction.  For  the  bishop's  in- 
hibitioo,  Uiat  Mr.  ShcrfiekJ,  being  a  vestrj- 
RNm,  should  not  have  notice  of  this,  this  is 
very  improbable.  If  it  had  been  done  in  exe- 
cution of  the  vestry's  agreement,  why  iheo  nas 
it  done  so  privately,  and  not  some  of  the  veblrj 
called  to  be  with  biui  ?  But  to  have  t^e  doors 
shut,  to  do  it  with  such  privacy  and  so  manj 
colours,  as  reading  in  a  book  in  the  church, 
walking  and  viewing  of  the  clerk's  house;  this 
could  not  be  but  that  he  feared  something,  and 
that  this  was  the  inhibition. 

Note,  This  was  a  great  defect  in  the  Proof 
of  the  king's  part,  that  the  relator  could  uot 
prove  that  Mr.  Sherfield  had  notice  of  tlie  bi- 
shop's inhibition:  nay,  he  l&ad  not  the  act  of 
the  bishop,  whidi  was  so  easy  to  be  had,  to 
shew  in  court,  for  which  the  bishop  of  Londoa 
was  much  displeased,  and  so  was  the  Lord* 
Keeper. 

To  remedy  this,  if  ii  might  be,  the  bishop  of 
London  (Dr.  William  Laud)  desired  that  Dr. 
Lynn,  the  bishop  of  Sarum's  chancellor,  who 
was  the  relator  jn  this  cause,  might  be  heard 
what  he  could  say  to  this  point.  And  he  iras 
permitted  to  s|ieak,  yet  could  not  directly  sa? 
that  Mr.  Sherfield  bad  any  notice  nf  the  hi- 
shop's  inhibition ;  ye(  he  mentioned  a  letter 
that  was  sent  to  him  to  give  him  notice  of  the 
bishop's  commands  to  the  contrary,  but  it 
could  not  be  proved  that  ever  any  such  IcUer 
came  to  his  hands. 

For  the  Defendant, 

Mr.  Herbert.  That  the  Information  con- 
tained seven  several  C ha  ri*es  against  the  De- 
fendant ;  for  five  of  wluch,  that  is  to  say,  1. 
That  he  being  factiously  disposed,  and  disaffect- 
ed to  his  mtyesty's  government,  on  liis  own  au- 
thority took  moo  him  to  deface  the  parish 
church  ofSt.£anMKid's  in  New  Sarum.  3.  Ibac 
he  is  an  opposer  of  the  authoriiy  of  the  reve- 
rend bishops  and  their  govenuneot.  S.  Toat 
he  is  an  enconmger  and  maintaiuer  of  all  such 
as  are  ill-affected  penons  to  their  government, 
and  contemners  of  their  authority,  4.  that 
ilie  detacing  of  the  Window  an  questiun  was 
done  by  combinatiou  and  confederacy  between 
him  ami  ten  others,  Defendants.  5.  That  t^i 
was  done  riotously  ant',  routously  with  force  aod 
arms. 

For  alt  tliese  I  appeal  to  this  hoooumbie 
court,  what  coloiir  of  P^oof  hath  beeh  uia^e; 
only  It  haih  been  proved  that  the  Detendaot 
himself  took  down  a  lictie  of  the  (cUssof  that 
Window.  And  there  huth  been  >ome  (j&exm 
Pn>of  made,  that  it  was  done  against  the  Ltfl 
BUiop  of  Sarum's  InhibitioD.     And  arheress 
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do  ^ach  things,  though  it  be  not  jostiiiable ;  vet 

*    J,  Whe- 


tlje  said  Dr.  Lynn,  the  said  Bisl^p*s  Chancel- 
lor, hath  eiideavoarad  lo  prove  sooae  things  out 
of  course  for  this  iast  Charge,  we  shall  desire 
and  beseech  yoar  lordships  to  consider  that  he 
a»  the  prosecutor  of  tite  cause  against  the  De- 
f'enJnnt.  For  the  manner  of  ( he  prosecution,  it 
hath  been  very  violent,  injurious,  and  savouring 
of  malice.  He  was  the  mao  that  went  to  these 
Witnesses  and  forty  ather  persons,  to  raise  up 
Rnd  frame  a  Charge  upon  the  Defendant.  He 
f  xhihirs  a  foul  bill,  or  causeth  the  same  to  be 
exhibited  against  the  Deli^dant,  and  ten  others. 
And  then  laKeth  odT  from  all  tho>e  ten,  and  de- 
»ireth  that  two  of  tlie  defendaau  might  be  wit- 
nesses for  him  ;  and  when  he  had  thus  dnnc, 
nerer  used  them.  And  this,  my  lord,  hath  been 
the  manner  of  prosecution. 

Fpr  the  taking  away  of  ihe  Glass  Window,  it 
is  true,  we  confess  we  did  take  down  part  of  the 
glass;  but  fol'  the  second  thing,  it  doth  not  ap- 
pear tlkat  he  had  notice  of  the  Bishop's  Inhibi- 
tion. And  whereas  sir  John  Finch  hath  insisted 
upon  some  probabilities  for  Proof  hereof;  we 
hope  this  cause  shall  not  be  sentenced  accunling 
to  probabilities.  Now  though  the  Charge  of 
those  6ve  before  mentioned  be  not  proved,  nor 
any  interrogatory  administered  to  pwe  them, 
yet  we  shall  desire  leave  to  offer  our  Proofs  to 
the  contrary  to  your  lordships  considerations. 

And  first,  as  to  the  Charge  that  we  are  ill  af- 
fected to  the  Church  Government,  and  an  en- 
courager  of  those  that  be  like  minded,  and  this 
for  private  ends,  and  out  of  a  private  spirit :  We 
answer,  That  Mr.  Sherfield  the  Defendant  hatli 
00  the  contrary,  in  all  his  actions,  been  con- 
formable to  the  canons  and  constitutions  cede* 
siastical,  the  iiires  and  Ceremonies  of  the  Church 
of  England.  That  he  hath  been  so  far  from  en- 
couraging such  factious  persons,  that  he  hath 
been  very  acti^^e  in  his  phice  to  ptmish  Separa- 
tists. And  that  he  did  not  this  (in  removing 
tliik  little  quantity  of  glass)  of  his  own- head  or 
private  spirit ;  but  it  is  true,  he  conceived  it  to 
be  idolatrous,  and  so  was  it  thou^rht  by  the  pas- 
tor of  the  church,  and  by  ail  the  men  of  the  ves- 
tr?  thought  &t  to  be  removed.  What  we  did 
tliereAire,  was  no  way  out  of  a  singular  or  pri- 
vate spirit,  nor  our  own  authority,  but  by  order 
from  the  vestry ;  not  in  opposition  to  the  church 
govemmeDt,  of  governors ;  but  a»  in  respect  to 
tiie  nature  of  tlie  thing.  Besides,  all  the  Ca- 
nons, Coastitutions,  and  Commands  for  taking 
away  such  seperstitious  and  idolatrous  relicks, 
we  shall  prove,  in  fact,  there  has  been  much 
id<rfatry  oommitted  therewith.  We  say,  that  of 
« long  time  there  have  been  meetings  in  the 
vestry  by  someantient  men, of  the  parish,  and 
tljis  by  power  from,  and  onder  llie  ecclesiastical 
governors ;  and  this  they  have  used  to  do,  they 
have  ordered  many  such  things,  and  they  agreed 
this  Window  shoold  be  taken  down  by  Mr.  Sher- 
field, if  he  thought  ift,  and  to  set  op  new  glass. 
We  go  not  aboQC  to  entitle  the  vestry  to  any  ju- 
ri^iction ;  we  say  they  are  respondent  to  the 
bishop,  and  he  may  punish  thetn  if  they  abase 
their  power :  but  though  thev  have  not  legally 
di  jiinsdicc»o»,  yet  dt  fact9  tbey  do  meet,  and 

VQU  111. 


this  is  the  question  before  your  lordships, 
tiier  those  of  his  ninjesty*!>  learned  ciruncil  can  . 
make  it  a  crime,  Yea,  or  Noi  The  curate  and 
church  wardens  a&sented^  as  is  required  by  Uie 
statute. 

^  The  queen's  Injunctions,  1  Eliz.  give  power 
to  the  commissioiurs  and  others  to  take  away 
ihint^^'oftliis  nntue,  especially  in  churches,  pre- 
serving the  walls,  &R.  So  in  tlie  Articles  set 
out  in  13  Eliz.  to  enquire  whether  they  were  re- 
intived.  Yea  or  No.  Atterwanis  there  was  the 
like  in  the  first  o^  king  Jnuies;  and  the  Canons 
contain  one  particular  of  the  like  power  given 
to  the  church  wardens  to  enquire  of  such  mat- 
ters, &c. 

Depositions  of  Witnesses  on  the  Defendant's 
part  read. 
John  Jof/e  of,  the  city  of  New  Sarum,  gent, 
saith.  That  he  hath  known  the  Defendant  attove 
'2(h  years,  and  hatb  <3ver  since  observed  him  to 
be  confonnabie  to  the  church  of  England;  and 
that  the  Defendant,  when  he  is  in  health  and 
nt  home,  is  present  at  divine  service  and  ser- 
mons, and  that  during  all  the  time  of  this  depo- 
nent knowing  of  him,  giving  good  example  by 
his  religious  and  pious  carriage  unto  others;  and 
that  this  deponent  hath  known  this  Defendant '  . 
dh^ers  times  to  huA'e  received  the  sacrament  of 
the  Lord's  supper  kneeling.— That  this  depo- 
nent is  a  parishioner  within  the  parii^h  of  St.  Ed* 
mond's  in  Sarum,  and  a  vestryman.— That  the 
Vestrymen  of  the  said  parish  ha*e  met,  and 
U3ed  to  meet  as  oftbn  as  they  thought  fit,  and 
used  to  make  orders  for  repairing  and  adorning 
the  said  parish  church,  and  tinve  hitherto  many 
times  ordered  tlie  taking  down  of  'ears  in  the 
church,  and  the  setting  up  of  new,  taking  down 
of  windows,  walls,  and  pieces  of  the  same 
church.  And  this  deponent  remembereth,  that 
aboot  30  year8  since,  a  new  pew  was  erected  in 
the  middle  of  the  church  for  the  minister  to 
read  prayers  in  ;  and  14  years  since  a  new  pul- 
pit wns  set  up,  and  part  of  the  minister's  seat 
was  again  altered  ;  there  was  also  a  new  loft 
made  for  ringing  of  the  bellf,  and  thirty  seats 
were  taken  dawn  and  new  made,  and  a  glass 
window  in  the  I'overs  wns  quite  taken  awav  ', 
and  all  this  was  done  v  ithout  any  special  order 
fri>m  the  bishop  of  Sarum,  for  tlie  time  being, 
or  any  other  ordinary,  and  never  any  doqbt  or 
question  was  made'  thereof. — ^I'hat  upon  the 
16th  Jan.  16189,  at  a  meeting  in  the  said  vestry, 
by  the  vestrynwn,  it  was  ordered,  that  the  Win-  • 
dow  in  qne^tion  slioold  be  taken  down,  and  the 
reason  why,  as  this  deponent  remerabretb,  was 
for  the  darkness'  caused  by  it,  and  for  that  it 
was  superstitious ;  and  that  (l\'e  of  the  said  ves- 
trymen were  Justices  of  the  Peace  within  the 
said  city  of  New  Sarum. 

Mr.  If  erne  noted,  that  the  Defcndatii's  Wit- 
nesses are  Justices  of^  the  Peace,  and  such  M 
have  been  mayors  of  the  city,  and  are  aMennen 
there ;  but  the  other's  Witnesses  are  poor  peo- 
ple, and  silly  woxtteQ  h?d  by  Mr.  Cfinoeellor. 

2  m 


581]  STATE  TRIALS,  S  Charles  I.  l6SQ,'^Ptoecedmgi  against  Hairy  Sher/kld,  [5St 

not  ?  This  deponent  thmketh  he  told  this  De- 
ieudanc  of  the  same,  but  doth  not  remember 
the  time  when. 

Mkharl  Mackerell,  of  the  city  of  New  Sa* 
rum,  gent,  saith,  That  he  liath  known  the  De- 
fciidauty  by  the  space  of  20  yean  and  more, 
during  all  which  time  be  hath  beeu  conforaiable 
to  the  church  of  England,  and  duly  repaireth  to 
the  Church  and  Susrameot,  &c.  That  this 
Deponent  knoweth  be  hath  called  divers  iti 
question  for  their  Inconformity,  and  divers  bare 
been  accused  for  Anabaptists  and  Separatists 
before  him,  and  other  justices  of  the  peace  in 
tlie  same  city,  and  some  of  them  were  impri- 
sotted,  some  bound  to  their  good  behariour, 
and  some  otherwise  punished  by  his  raeaoa; 
and  the  deponent  set  down  the  names  of  those 
who  were  called  in  question  for  Xnconfonnitj 
in  particular. 

James  Pabnery  of  the  city  of  New  Sarum, 
senior,  aged  about  80  years,  saiili.  That  in  the 
said  parish  of  St.  Edroond's,  for  50  years  pftst, 
he,  hath  known  divers  of  the  parishioners  to 
have  met  from  time  to  time  in  the  vestry  of  the 
iaid  church,  which  is  part  of  the  same  cborcb, 
or  adjoineth  thereunto;  and  they  have  ordered 
many  thyigs  for  reparation  of  the  said  church, 
without  the  bishop  of  Sarum,  or  any  of  his  pre- 
decessors ;  and  divers  of  the  said  parish  are, 
and  have  been  called,  and  have  been  and  are 
vestry-men  of  the  said  church,  and  they  hare 
done  divers  things  in  the  church  without  Um 
•bisliop's  leave,  as  namely,  the  place  of  reading 
the  Service  was  altered  from  out  of  the  choir, 
and  appointed  and  ordered  bv  them  to  be  read 
in  the  body  of  the  church,  without  license  6vai 
tiie  bishop :  And -therefore  the  parishioners  did 
not  ask  leave  in  this  case,  of  the  bishop,  to  re 
move  tlie  said  window. 

The  BUhop  of  London.  Often  Vestries  take 
upon  them  that  authority  whicJi  pertaineth  act 
unto  them^'and  usually  transgress  their  bounds; 
tliey  were  made  by  the  bishops  heretofore, 
where  they  are  granted  and  suffered,  and  io 
many  cases,  by  the  common  law,  we  cannot  do 
without  them.  The  truth  is,  that  the  Archdea- 
con in  every  diocese  was  wont  to  be  '  magnos 
'  oculus  episcopi,'  to  view  and  inform  the 
bishop  of  the  things  fit  to  be  reformed.  B«t 
you  will  say.  Shall  not  those  men  r^air,  nor  do 
any  thing  in  the  church  without  leave?  Yei, 
iheymay,  but  not  doubtful  things;  therefore 
for  sucli  things  tliey  should  ask  license  of  tht 
bishop  at  their  perils. 

The  Lord  Keeper.  So  for  mendsQg  of  a  wall, 
or  repairing  things  not  well  done  in  the  cburcfa, 
vestry'^men  may  do  it ;  but  when  they  do  ill, 
they  are  to  be  puni»hed. 

February  8. 

This  day  the  Defendant's  coanael  tptwxM 
in  reading  (heir  Witnesses  for  their  IJefenoe. 

Wiltimm  Antopp  of  the  city  of  New  Sanaa, 
gent.,  saith.  That  heretofore,  about  9  or  W 
years  since,  he  took  notice  of  oqe  WiUia* 
Trumpetter,  who  came  as  a  atranger  into  the 
town;  and  this  deponent afUr iiodcatQod bft 


This  Witness  and  many  others,  testified  the 
Defe«)daiit  to  have  been  conformnble  during  all 
the  time  of  .their  knowing  him,  and  ob>ervatit 
of  the  rites  and  ceremonies  of  the  church  of 
England. 

Feter  Thuicher,  clerk,  vicar  of  the  parish 
chnrcb  of  St.  Edmond's  m  New  Sarum,  saith, 
That  he  hath  known  the  defendant,  by  the  space 
of  &  years  last  past;'  that  when  he  ib  well,  and 
in  good  health,  he  couieth  to  church,  and  there 
stayeth  all  the  time  of  divine  service  and 
aermon,  and  hath  received  the  Sacrament  of 
the  Lord*s  Supper  kneeling.  That  there  vi^as 
an  order  made  m  the  Vestry,  where  tlii^  depo- 
nent was  present,  for  takiuji;  down  of  the  Win- 
dow in  question  by  Mr.  Sheffield.  That  he 
hath  seen  the  said  Window  since  it  was  broken; 
that  the  Story  intended  thereby  to  be  set  forth, 
may  well  enough  be  discerned,  and  this,  upon 
his  certain  knowledge,  for  he  took  special  no- 
tice thereof,  upon  Saturday  last,  before  his  Ex- 
amination ;  that  there  {ire  no  letters  in  the 
W'indow  aforesaid,  describing  the  Representa- 
tion of  the  Creation.  That  it  may-  be  amended 
for  a  very  small  matter.  That  it  i^  not  so  good 
work  as  some  other  windows  of  the  church. 
That  he  hath  heretofore  seen  an  nccompt,  made 
in  the  time  of  Henry  7,  of  Charges  in  setting 
up  certain  Wibdows  io  the  said  chureh,  which 
are  ail  painted  gln^;  and  there  was  set  d««vvn 
a  particular  of  94  foot  of  glass,  set  up  at  Sd.  a 
foot,  and  this  Window  in  question  containeth 
7^  foot  of  glass  or  thereabouts. 

Nole,  That  in  the  time  while  this  Deposition 
was  reading,  Mr.  Sher6eld  caused  a  map  of  the 
said  VVindciw  to  be  presented  to  the  lords,  re- 
presenting the  said  W^indow,,and  all  the  seve- 
ral breakings,  of  the  same,  set  forth  in  colours 
like  the  window  itself,  which  was  inspected  by 
the  lords. 

The  Bishop  of  I.on</o/i  at  this  time  took  some 
exception  to  the  testimony  of  the  last  Depo- 
nent, Peter  Thatcher,  fur  that  he  saith  he  k now- 
cth  he  Cometh  to  church,  and  stayeth  there  all 
the  time  of  divine  service ;  whereas  he  kuoweth 
that  this  Thatcher  himself  hath  not  r^d  all  the 
divine  sen'ice  in  a  whole  year  togetlier;  he 
hath  not  done  it  heretofore,  whatsoever  of 
late  he  hafli  done  for  by-respect. 

Then  proceeded  the  Deposition  of  the  said 
Peter  Thatcher. 

That  the  Picture  of  the  old  man  in  blue  and 
red,  is  taken  to  be  the  picture  of  God  .the  Fa- 
ttier, the  Creator  of  Heaven  and  Earth ;  and 
tliat  he  is  taken  to  be  there  represented  creating 
the  birds  and  bea&ts,  the  sun  and  moon,  and 
speaking  to  Adam  and  Eve,  6lc.  That,  as  this 
ideponent  taketh  it,  there  are  many  mistakes, 
&l:»ities  and  absurdities  contained  in  the  said 
Windotv.  Thai  he  saw  Emma  Browne  bow- 
'.  ing  to  the  Window  aforesaid,  on  which  occa- 
sion (this  Deponent  coming  in  the  mean  while) 
he  asked  what  was  the  cause  she  so  bowed.  To 
\^hich  she  answered,  I  do  it  to  my  Lord  God. 
«.  Why,  said  this  Deponent,  where  is  he?  Said 
the  said  Erama  Browne,  In  the  Window,  is  he 
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oaae  was  Aldersey.  That  this  Deponent  both 
dbserved  the  said  William  puttini;  off  his  hat  to 
tht  said  Window ;  and  that  the  said  Wiiiiani's 
roaster,  called  Beech,  did  kneel  down  and  pm^ 
Before  the  Crucifix  in  one  of  the  windows.  This 
Deponent  had  conference  with  the  said  Wil- 
liam, and  with  his  said  master,  the  said  Beech ; 
and  in  their  talk  they  much  commenced  Pic- 
tures in  ChurdnW^indows,  and  praiseid  Cellor- 
jnine's  Writings ;  wherefore  this  Deponent  did 
conceive  tbem  both  to  be  Romish  RecusanU  : 
And  this  Deponent, saw  the  said  Trumpetter 
kneeling  and  praying  towards  the  said  winflow ; 
and  the  said  Beech  kaeehog  before  the  Crucifix,' 
Iteating  his  breast,  which  this  deponent  did  con- 
ceive was  idolatry. 

Here  the  Defendant's  Counsel  offered  to 
»eak  soniething  to  discharge  tlie  Defendant  of 
that  pointy  as  to  the  doing  of  the  said  act  con- 
tnn  to  the  lord  bishop  of  Sarum's  Inhibition. 

Wfaereunto  Mr.  ^^f^ney  said,  That  this  was 
not  worthy  to  be  insisted  on,  because  they  had 
come  short  in  Proof  against  him  :  But  as  for 
Mr.  Chancellor's  en<)uinng  into  the  said  of- 
fence done,  we  conceive  it  was  rightly  done,  and 
proper  for  him  to  do  it;  for  that  this  fact  is  of 
a  mixt  cognizance,  ecclesiastical  and  temporal ; 
and  thererore,  be  being  an  ecclesiastical  officer, 
it  wa«  not  a  fault,  but  a  commendable  thing  in 
him  strictly  to  enquire  of  tlie  thing  as  he  did, 
and  it  was  bis  duty  so  to  do.  And  for  the  pre- 
paring and  pre-examining  of  the  witnesses,  we 
say,  m  this  case  by  him  it  was  lawfully  done, 
and  they  were  justly  prepared. 

The  Defendant's  Counsel  proceeded,  and 
read  divers  Statutes  and  Proclamations,  and 
uther  Records  and  authorities  in  justification 
uf  the  Defendant's  fact,  as  concerning  the  na- 
ture (if  the  thing.  And  first  was  read  the  par- 
ticular Ixijuoction  in  the  point,  set  out  1  £liz. 
the  23d  Article  or  Injunction ;  Church- Wnr- 
(ieos  are  to  see  the  Churches  kept  clean,  and 
all  loathsomeness  by  dust  or  oUierwise  remov- 
ed ;  That  they  have  in  the  Churches  the  Holy 
Bible  and  Homilies,  late  set  out  in  print  against 
Rebellion,  and  other  outrageous  critnes.  That 
there  be  in  every  Church  a  fair  joining  Table, 
and  a  convenient  Pulpjt»&c.  Also  they  shall 
see  that  all  Shrines,  Coverin{(s,  and  Candle- 
sticks, Pictures,  PilKrimages,  Relicks  of  famed 
Miracles,  Rolls  of  Wax,  and  superstitious  things, 
be  takdn  away  and  defaced,  preserving  never- 
theless the  walls  of  the  stone  buildings  of  the 
Windows. 

Archbishop  cf  York  (Neale).  The  Church- 
Wardens  executed  this  by  direction  of  the 
queen's  Visitors,  not  upon  their  own  anthority. 

Then  was  read  the  Article  louching  this 
matter,  set  forth  in  the  Book  of  Articles,  in  the 
13th  year  of  the  late  queen.  The  title  of 
which  book  is,  <  Articles  agreed  upon  by  Mat- 
'  thew  Archbishop  of  Canterbury,  and  the  rest 
'of  the  Reverend  Bishops,  3  Aprilis,  1671. 
Tbe  Article  itself  runneth  thus:  liem.  Whe- 
ther all  Shrines,  Coverings,  Rolls  of  Wax,  &c. 
and  pictures  of  false  and  feigned  miracles,  be 
moved  and  abolished. 


Bishop  of  London.  1  donot  think  that  (he 
Srnry  of  tlie  Creation  was  a  Picture  of  false 
Miracles. — The  canon  of  13  £liz.  was,  That 
the  Church- Wardens  should  enquire  and  make 
presentment  of  such  things  to  the  bisliop  or 
ordinary ;  but  it  gave  no  power  to  them,  being 
hut  lay  men,  to  do  what  they  would  in  reform- 
ation. 

Archbishop  of  York,  The  Injunctions  were 
in  1  Eliz.  when  the  Church  was  very  much  out 
of  Order;  and  this  was  done  by  special  com- 
missioners, and  not  by  the  Church-Wardetta 
power. 

Then  was  read  the  Canon  made  13  Eliz.  tlie 
18th  Canon,  That  the  Church- VV a rdens  should 
see  the  Church  kept  clea^i,  the  Holy  Bible  to 
be  in  the  Churcllfes,  and  tlie  Holy  Homilies 
lately  set  forth  neainst  Rebellion,  a^'aijr  joining 
Table  for  the  Celebration  of  the  Communion ; 
and  all  roodlofts,  wooden  crosses^  pictures  of 
false  and  feigned  miracle?,  and  all  other  relics 
of  superstition  destroyed  and  demolished ;  the 
walls  of  the  Churches  to  be  new  whited,  and 
sentences  of  Holy  Scripture*  to  he  written  upon 
them  in  great  letters,  and  a  bason  to  be  in  the 
Church  wherein  baptism  is  to  be  administered. 
There  was  the  like  made  in  1  of  king  James, 
and  2  Jacobi,  1603,  Canon  SS^That  the  Win- 
dows of  the  Church  be  well  glazed,  the  pave- 
ments even  and  decently  kept :  the  like  care 
to  be  had  for  the  Church- walls  and  Church- 
yards, thfit  they  be  shut  in  with  pales,  walls, 
and  rails,  qs  hath  been  accustomed.  And  the 
officers  are  to  see  that  the  f^ence  be  well  kept, 
and  that  the  Book  of  Homilies  be  in  the  church, 
which  speaketh  against  idolatry  and  supersti- 
tion, &c. 

Mr.  Herbert.  The  matttr  before  your  lord- 
ships in  jud{;nieQt,  is  the  removal  of  some  few 
parcels  ot  glass  out  of  a  Church- Window.  Now, 
upon  tilings  thus  opened,  whether  this  be  a 
crime  punishable  in  tliis  court,  we  humbly  leave 
to  your  lordships  to  judge.  But  if  it  shall  be 
conceived  to  be  an  ornament  to  the  Church, 
and  so  a  fault  in  any  to  remove  it  without  the 
bishop*s  leave ;  we  say  it  is  true,  we  did  it,  but 
not  upon,  our  own  private  head,  the  Vestry 
agreed  upon  it. 

And  whereas  it  hath  been  objected^  and 
charged,  that  the  Defendant  did  this  to  en- 
croach upon  the  Church-Government,  we  hope 
it  doth  not  so  nwv  appear  to  your  Iord<)hips ; 
but  that  be  is  a  good  constant  observer  of  the 
Church  of  England.  And  for  the  taking  down 
of  this  glass,  we  have  shelved  what  we  did  b im- 
ply, and  not  bO  much  what  our  own  opinion 
was,  but  as  it  was  conceived  idolatrous,  by 
others.— If  this  be  a  fault,  it  is  then  becMise 
it  seemeth  to  derogate  from  the  honour  and 
authority  of  the  Church  and  done  in  opposi- 
tion to  tiie  bishops  jurisdiction  ;  or  else^it  aris- 
eth  out  of  our  Answer,  in  that  we  jubtify  the 
doing  thereof,  as  in  our  lay-fee.  But  we  have 
shewed  he  did  not  this  to  make  a  power  in  the 
vestry  against  the  power  of  the  bishop ;  no, 
this  was  an  act  of  duty  to  the  bishop,  and  pu- 
nishable by  hun  if  it  were  not  well  done :  sfi 
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\vQ  dQ  noi  divide  the  power  from  the-  bishop, 
but  ttie  questiun  i^  upon  the  exercise  of  this 
poner,  whether  the  visiry-nieii,  when  they  have 
done  well,  are  to  be  repn  heiided ;  or  whehso- 
ever  they  du  any  thmg  about  liie  church,  whe- 
ther they  must  si  ill  go  to  the  bishop  for  leave? 
.  hue  tiiOugh  tiii^  bo  not  an  offence  in  the 
nature  of  it,  yet  it  is  said,  that  to  us  it  is  an. 
oibiice,  hf cause  of  our  Ja»tiBcation  ;  «^hich  is 
not  OQty  de facto  that  it  ib  done,  hut  that  it  is  ' 
rightly  done  hy  the  vestry  as  their  act  in  their 
Liy-lVe,  wliich  is  exempt  from  the  bishop's  ju- 
ried iction. 

To  this  we  answer,  That  this  was  only  the 
opinion  of  tlie  Defendant,  it  was  not  the  issue ; 
but  his  disposition  is  not  to  stand  out  in  a  thing, 
wh  ch  aktrwaids  appeart^th  unto  him  to  he 
otherwise;  he  did  conceive  it  was  a  lay-f<^, 
and  was  their  impropriation :  and  though  he 
said  it  was  exempt  from  the  power  of  supreme 
aaihority,  the  archbisnop  or  the  king's  majesty, 
yet  he  did  it  as  the  act  of  the  Church- Wardens, 
which  ii)  subject  to  the  bishop. 

For  the  act  itself,  the  ,taking  away  of  some 
little  quantity  of  gla<»s,  we  liave  shewed 
you  the  usage  of  the  vestry,  what  they  have 
dune  in  other  case*»;  and  it  every  alteration 
ill  a  church  should  be  prosecuted  as  a  crime  in 
this  cuurt,  I  suppose  th»  court  would  be  over- 
much 61  ed  with  prosecutions  of  this  nature. 
Thus  much  for  the  Matter  of  the  fact ;  then 
for  the  Manner  of  doinfr  it,  it  is  pretended, 
that  it  was  done  against  the  bishop's  Inhibition. 

The  Defendant  hath  denied  this  poiut  upon 
Ills  oath,  and  sheweth  probability  to  the  con- 
trary :  luy  lord  bi»hop  had  long  and  often  con- 
ferences with  him,  hut  never  spake  to  him  of 
tliis  thing. 

'  Next,  for  that  circumstance,'  that  by  this  ex- 
ample of  his  breaking  the  Window,  some  others 
liave  done  the  like;  but  in  the  Books  we  find 
only  that  somebody  did  break  the  windows 
again  after  this,  but  who  it  was,  is  not  set 
down.  Two  or  three,  times  a  year  for  glass 
windows  to  be  broken  by  acoidtot  is  a  common 
tbiui;.  We  find  also  that  after  this  a  pitch- 
fork was  found  bangin:;  in  the  Window ;  we 
say  that  this  was  discovered  only  upon  Proof^ 
and  was  uot  in  th^  Pleading :  hut  the  men  that 
examined  this,  said  that  it  was  a  madman  in- 
deed that  came  that  way,  and  threw  his  pitch- 
fork there,  and  this  might  have  been  proved. 
And  shortly  after  many  more  glass  windows 
were  broken,  but  where'  or  iu  wliat  Church  it 
doth  not  appear  as  I  conceive.  And  whereas 
it  hath  been  said  by  a  silly  maid  that  she 
thou^t  Mr.  Shcrfield  was  mad ;  and  it  hath 
been  said,  he  went  about  like  a  madman  :  We 
say,  that  if  his  faithful  care  and  industry  in  that 
city  for  thf  good  thereof,  if  his  advice  in  all 
the  kint;dom  so  vi-ell  known  be  respected^  he  is 
not  to  he  nccounted  a  madman:  he  did  uot 
come  in  a  mad  and  braving  maimer,  but  se- 
cretly, and'  this  is  proved  by  the  mother  and 
daughter;  we  say  the  more  privately  it  was 
done,  the  less  offensive  it  was :  which  we  sub- 
mit to  your  lordships,  and  the  whole  Canse  to- 


gether with  it.  The  Charge  against  the  De- 
fendant is,  that  he  did  dishonour  to  the  Churck: 
but.  we  say  that  the  act  #a8  to  do  lx>nour  to 
God. 

Bishop  of  London,  Was  not  this  done  con- 
trary to  the  bishop's  Inhibitiou  f  Let  lue  a^ 
ihis  qu(  stion  of  the  Defendant's  counsel.  Why 
did  Mr.  Sberfield  promise  to  satisfy  the  Bishop? 
Did  he  give  this  satisfiiGtiQn  before  he  did  the 
fact?  This  I  must  needs  declare  to  your  lord- 
si  lips,  tliat  my  lord  bishop  of  Sarum  hath  writ- 
leu  to  me,  and  by  his  letters  it  eppeareth  raf- 
fu:ieHUy  how  this' matter  was  carried  and  what 
passed  about  it :  If  it  please  my  Lord  Keeper, 
it  may  be  read.  (But  this  being  out  of  course, 
and  a  thing  to  which  the  Defendant  could  make 
no  Answer,  vas  not  approved  of.)  There  bath 
been  no  fault  in  the  biithop  of  Sarum;  buttba 
business  on  the  prosecutor's  part  hath  been  as 
ill  followed  as  ever  I  saw:  And  on  the  other 
side,  by  the  Defendant's  counsel,  as  wel^  de- 
fended ;  so  much  I  must  say  fur  tbeio. 

Sir  Richard  SktUon.  This  offence  b  clearly 
a^rainst  the  bishop's  authority ;  and  the  greater 
by  his  Defence  set  forth  in  bis  Answer;  and  kf 
what  the  Defendant  hath  shewed,  it  appeareth 
he  did  this  by  his  own  authority.  The  Order 
or  Agreement  of  the  Vestry  is  no  more  but 
this:  You  may,  if  you  please,  do  such  a  tbint: 
Mr.  Sberfield  may,  if  he  please,  Uke  down  the 
Glass  Window ;  that  is  to  be  understood  at 
his  peril,  they  would  not  suod  to  it.  This, 
especially  in  a  man  of  his  example,  is  not  to  be 
pas^ed  over  in  these  times*  I  undertake  there 
are  some  spirits  now,  that  if  they  had  been  alive 
in  Solomon's  time,  would  have  gone  nigb  to 
have  done  violence  to  the  Cherubiaas;  God 
knoweth  what  would  have  become  of  them  1 

Mr.  Heme,  As  to  my  lord  of  Loudon's  ob- 
jection, that  it  seemeih  it  was  done  after  ih«  I«^ 
hibition,  Mr.  Sberfield,  upon  his  oath,  deoieUi 
that  he  had  notice  of  it.  Mr.  Chancellor  him- 
self saith,  he  had' not  notice  rill  after  the  iact: 
He  was  often  with  the  bisliop,  and  be  neier 
used  any  words  about  it  to  him.  . 

Bishop  of  London.  He  undertook  to  satis^ 
the  bishop  (and  the  bishop,  you  are  to  know,  is 
not  bound  to  give  notice  to  every  man  of  bis 
public  act ;)  but  your  Proofs  are,  that  the  vest^ 
have  done  these  and  these  thiagt,  without  the 
bishop;  they  prote  matter  of  fact,  but  what 
was  done  heretofore,  maketh  not  much  for  aa 
evil-  custom.  .^ 

Attorney  General  {WiWiBm'Soyy  Hewitt 
not  talk  of  the  authority  of  the  Vestnr  agamj>t 
the  Bishop's  authority^  they  were  at  first  made 
and  suffered  through  negligence  of  the  prelates 
themselves.  The  vestry  consistsof  the  tninister 
and  curate,  aiid  some  lay-men,  I  do  uot  say 
lay-elders ;  they  here  agree  for  the  taking  m 
this  Window  down,  but  the  question  ii«h»J?^ 
upon  their  power,  it  lietli  upon  the  fact  Hselt, 
confessed  by  the  Defeodant  himself:  sod,  i 
say,  if  he  had  not  confessed  «>d  pro»«^  ino» 
against  himself  than  the  relator  biin««tn»ta 
donev  he  might  (I  think)  have  gone  witlloafi  »• 
censure  of  this  court.    It  is  profod  ^J  ^ 
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Defendnnt's  Witnesses;  find  that  he  did  it,  is 
conf«;s»ed ;  but  he  aUcdgeth  in  his  excuse,  that 
for  80  yemn  he  obaervecJ  this  wiodow,  and  he 
tool  otfente  at  it;  he  sat  in  a  seat  in  the 
cjiurch,  and  he  could  not  choose  but  leaze  on 
it;  he  could  not  rest  with  a  good  cpn&cience, 
but  the  Window  must  be  taken  down  :  But  in 
ail  these  20  years  he  never  complained  to  the* 
Ordinary ;  biut  after  SO  yeurs  he  proposeth  it 
to  the  vestry;  there  were  present  the  church- 
wardens, tlie  vestry-men,  and  Air.  Thatcher 
the  niinibter;  some  were  so  wise  as  to  question 
whether  the  bishop's  consent, were  not  to  be 
had  unto  it:  To  thia  the  Defendant  saith,  he 
will  satisfy  the  bishop,  but  never  offered  to 
do'  it :  Afterwanls  it  is  agreed  Mr.  Sher- 
fidd  may  take  it  down,  provided  he  make  it  up 
agiia  with  new  plain  glass.  The  bishop,  hear- 
iog  of  this,  sendeth  for  one  of  the  church- 
wajdeas,  ajid  makes  a  pubHck  act  to  prohibit. 
the  taking  of  the  Window  down,  and  suspends 
the  power  of  the  vesirj,  if  they  had  any :  of 
this  the  bishop  is  not  bound  to  give  notice : 
The  Defendant  must  do  it  afWnvards  at  hii 
peril,  and  he  (old  others  that  the  chancellor  op- 
posed it. 

For  the  Manner  of  it»  when  he  cometh  from 
London,  he  went  in  secret  manner,  it  was  be- 
tween four  and  five  of  the  clock,  when  at  that 
time  of  the  year  it  was  between  day  and  night, 
growing  to  darkness:  And  he  went  by  himself, 
he  took  no  glazier  with  him,  nor  any  other  to 
witness  lias  act,  no  not  so  much  as  aoy^onc  of 
the  vestry-men,  upon  whose  authoriry  he  said 
he  did  it ;  and  thus  in  private  and  secret  mnn- 
ner  he  comoiitted  this  exploit.  It  is  said  by 
the  Witnesses  on  his  part,  that  some  did,  by 
occasion  of  it,  commit  Idolatry,  but  Mr.  Sher- 
field  knew  not  of  it,  (for  any  thmg  that  appear- 
eth;  besidesy  he  did  not  follow  the  Vestry's 
onier  in  doiag  it,  for  he  broke  it  down,  he  did 
not  take  it  down :  he  taketb  offence  at  the  painted 
errors,  bur  ho  hath  broken  it,  and  never  mend- 
ed it  again:  But  he  breaketh  that  part  only 
which  offended  him,  the  head  and  the  feet :  If 
this  had  been  done  in  the  execution  of  a  pub- 
lick  act,  be  would  sorely  have  had  some  wit- 
nesses of  it;  but  be  had  none,  be  bolted  him- 
self into  the  church,  that  none  might  see  him, 
he  was  not  wilting  to  be  aeen  ;  so  it  was  clan- 
destiaely  done :  If  it  bad  hero  done  by  him 
u^oo  the  order,  be  would  have  consulted  with 
the  glazier;  wherefore  certainly  he  executed 
his  own  humour,  and  not  the  vestrv's  order. 

It  hath  been  ftother  said,  to  excMe  the  De- 
fendant, that  he  nwy  ai\d  must  do  it ;  but  of 
how  dangeroas  consequence  this  *  may  and 
*  most  ba,'  is,  1  shall  endeavour  briefty  to  shew 
tmto  your  lordships,  i^e  takes  notice,  first, 
that  thek  church  is  a  kiy-fee,  and  being  in  the 
inrishioners,  and  hioiaelf  a  parishioner,  that  he 
may  therefore  do  it :  hot  from  thi«  they  have 
already  started,  and  they  may  and  must  do  it ; 
for  they  well  know  it  is  a  parochial  chorch,  and 
endowed  with  a  vicarage,  which  if  they  should 
have  denied,  we  have  the  record  itself  ready 
hm  ia  eonrt  to  pcov«  i«.^Bat  yet  they  say. 


there  hath  been  a  vestry  even  from  the  first 
foundation  : '  and  they  have  done,  and  used  to 
do  divers  such  things ;  tliey  have  made  seats, 
■pulled  down  seats,  remuved  the  j)lace  for  read- 
mg  the  service  out  of  the  choir  into  the  body 
of  the  church,  taken  down  walls  of  the  church, 
and  tiie  like,  without  the  bishop's  leave  or  li- 
cense, and  therefore  may  take  down  this  Win- 
dow. 

My  lords,  there  is  a  great  deal  of  difference' 
between  repairing  and  reforming :  Reformation 
ought  to  be  made  always  by  the  supreme 
jiower,  not  by  private  men  :  but  when  private 
persons,  or  a  vestry,  will  take  upon  them  refor- 
mation, I  make  boldtosaY,it  is  the  highway 
to  pull  all  out  of  order  with  their  reformation. 
Something  was  said,  as  if  the  reason  why  the 
Window  should  he  taken  down,  was,  because 
the  paintine  darkened  the  church :  But  if  this 
had  been  all,  I  should  not  have  spoken  much 
Against  it.  But  it  was  done  for  reformation, 
his  cosiscience  could 'not  bear  it.  If  it  sliould 
be  lawful  for  private  men  to  do  thus  much, 
what  will  they  do  next? 

Nay,  some  hold  ou;*  church  is  idolatrous 
and  .unclean,  because  Common  Prayers  are 
said  in  them,  and  Masses  have  heretofore  been 
said  in  them ;  and  .therefore  these  reformers 
would  at  the  next  bout  take  away  our  churches 
also ;  this  must  be  next.  As  to  the  kneeling 
down  to  the  windows  by  some ;  it  may  be 
some  will  do  so  to  a  Saint,  or  one  of  the  Pro- 
phets of  the  Old  Testament,  when  they  sec  their  ^ 
f pictures  in  a  chorch  or  chapel,  (as  in  LincolnV 
nn  Chapel)  which  if  they  do,  Uien  Mr.  Sher- 
field  must  poll  such  uind«ms'  down,  or  somo- 
body  else  to  whose  conscience  it  is  a  trouble. 
Aeain,  because  it  is  a  Cause  of  Idolatry  in 
others,  therefore  must  Mr.  Sherficld  puU  it 
down ;  bat  it  is  such  idolatry  as  must  be  coi>- 
cealed  from  the  ordinary.  Suppose  another 
man  come,  and  say  it  is  no  cause  of  idolatry, 
and 'therefore  it  shall  sUnd  still :  Thus  they 
differ  first,  and  then  they  fight  for  it;  next 
they  have  partakers  on  both  sides,  and  so  pn 
insurrection  may  come  of  jt,  which  has  many 
^imes  taken  its  beginnings  from  less  occasions 
than  this:  And  though,  God  be  thanked,  in 
this  case  it  was  not  so,  yet  it  might  have  been, 
and  may  be  so,  if  such  thmgs  should  be  allow- 
ed, in  other  instances  of  like  nature  hereafter. 
But  he  may  aod  must  do  it,  because  of  the  late 
queen's  Injoactions  and  Articles,  &c. 

The  Injunctions  and  Articles  are  hat  to  au- 
thorize the  Ordinary  to  enquire  of  such  things, 
fit  to  be  reformed  in  churches  by  the  church- 
wardens^  and  other  officers :  and  they  are  lo 
present  it  to  th.em,  and  so  they  are  to  be  re- 
formed by  the  power  of  the  Ordinary  in  every 
diocese  and  jurisdiction:  And  the  meaning 
was,  that  all  relics  of  idolatry  and  auperstitioii 
should  be  taken  away ;  but  every  meowrial,  oc 
story  of  a  saint  and  prophet,  is  not  a  relic  of 
idolatry  or  superstition.  Any  monument  of 
superstition,  or  of  feigned  or  false  miracler^ 
may  be  taken  down ;  hot  monanenta,  or  pk- 
tnra  for  neOMnals  of  aaints  ot  prophets,  ass 
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ships,  is  of  great  weiglit,  and  well  deserrps  tb« 
considenituni  of  ; bis  Court :  it  is  brought  bj 
his  msjesty's  Actdriiey  Geo^nU  agsiatt  Um  De> 
feodant,  Henry  Sheffield,  find  some  otbrrs; 
Jbuc  the  rest  are  not  proceeded  ngainsL  His 
oflfence,  as  it  hath  been  proved  by  witTtenscs, 
and  confessed  by  himself,  is  tlie  willol  breaking 
of  a  Glass  Window  in  a^  church  in  Sslisbury, 
which  window  anciently  stood  there;  and  ilm 
he  endeavours  to  justify.  Hiat  these,  and  sodt 
like,  are  the  acts  of  Puritans  and  Brownists,  it 
appeareth  upon  record.  His  Answer,  I  con- 
ceive, to  be  against  him,  though  he  bow  quits 
tliat  part  of  his  justification,  and  it  shewetfa  his 
spirit.  It  is  said  he  is  a  wise  isan,  and  an  old 
man,  learned  in  the  laws,  and  that  grey  hsin 
are  upon  him  ;  but  it  had  been  a  better  argu- 
ment of  extenuation  to  have  said  he  was  a  weak 
man,  a  poor  man,  or  a  mad  man.  He  took 
scandal,  and  it  was  an  offence  to  bis  con- 
science ;  but  this  was  a  tender  and  scandal-re- 
ceiving coaspience;  he  roust  have  tiie  window 
removed. 

This,  and  such  like  matters  may  ^ o  veiy  far, 
and  great  mischiefs  may  arise  by  it,  as  tiiere 
have  of  late  years  both  here  in  this  kingdom 
and  in  France.  He  did  not  only  do  tbi»,  but 
he  boasted  of  it  when  he  had  done,  as  if  he  had 
reformed  Superstition :  one  Day's  Work,  in  (be 
representing  the  Creation,  is  set  bcfore.another; 
and  the  Picture  of  the  little  old  man  in  blue, 
must  be  the  picture  of  God  the  Father.  But 
this  is  as  light  as  to  affirm,  thae  Idolatry  mayle 
committed  to  any  thing,  which  for  oraameot 
the  painter  hath  made.  But  for  the  making  of 
pews  in  the  church,  pulpits,  &c.  this  is  bat  re- 
paration, from  this  they  come  to  refonnatioo. 
Six  of  the  vestry,  at  least,  conceive  they  hare 
power  to  pull  down  this  Window,  they  agree 
It  shall  be  taken  down,  and  Mr.  Sherfield  may 
do  it  if  be  please,  &c.  This  was  in  Jan.  1629, 
5  Car. ;  but  it  was  not  done  till  Oct.  following, 
and  then  it  is  not  taken  down,  bot  broken 
down.  I  verily  believe,  though  it  appears  not 
in  proof,  and  therefore  as  a  noii  liquet  I  ijassit 
by,  that  he  knew  of  the  bishop's  Inhibition. 
But,  say  tbey,  why  then  should  not  tfaa  bishop 
speak  to  him  of  it?  He  saith  it  is  a  lay*fee;  and 
said,  that  before  the  fact  Mr.  Chancellor  op- 
posed him.  The  violent  manner  of  his  doing 
It,  is  both  proved  and  confessed.  It  is  said  be 
is  a  justice  of  peace,  I  hope  your  lordships  will 
take  order  he  be  justice  no  longer.  It  is 
proved  he  received  the  Communion  kneeling ; 
why  did  they  not  prove  likewise  that  Mr.  Shef- 
field was  baptized  r  Who  doubts  that  Mr.  Shef- 
field was  baptized  ?  There  was  a  strict  inqaisi- 
tioo  to  prove  the  fad;  it  was  well  done  so  to 
enquire,  you  see  the  ill  example  of  it,  otbeo 
'  followed  It.  They  say  it  was  a  madman  who 
did  it :  this  was  not  proved  :  but  it  was  more 
like  he  was  mad  himself;  it  was  indeed  the 
act  of  a  madman,  and  fit  fi)r  none  bot  madnieo 
to  imitate. 

For  his  Answer,  I  take  it  to  be  full  of  singu- 
larity and  pride;  and  notwitittUodingany  thiog 
coutained  therein^  or  io  the  Proof|  I  bold  tkii 


not  idolatrous  or  superstitious.  If  they  should 
be  so,  because  some  men  conceive  them  so, 
and  then  they  may  pull  them  down  of  their 
own  heads,  why  (hen*,  many  might,  and  I  doubt 
not  but  some  fiery  spirits  would,  take*  upon 
them  the  boldness,  to  pull  down  all  cathedral 
churches,  because  they  are  made  in  form  of  a 
cross,  which  some  of  the  precise  sort  cannot 
abide :  And  so,  because  churches  stand  for  the 
most  part  east  and  west,  they  would  pull 
them  down,  because,  forsooth,  they  hold  it 
superstition.  But  reformation  is,  and  always 
hath  been  a  work  of  public  authority,  and 
some  men  have  been  punished  in  this  court, 
'     lieretofore,  for  offending  in  this  kind. 

In  the  queen's  time,  many  went  abroad,  of 
their  own  beads,  to  break  down  crosses,  images, 
and  pictures  of  all  sorts,  in  the  44th  £liz.  At 
Banbury  they  pulled  down  the  cross  there. 
And  in  the  l^th  of  king  James  some  were 
brought  here  in  tliis  court,  ore  tenut,  and  sen* 
tencel  for  the  like.  And  by  the  Sentence  you 
shall  see  what  name  is  given  to  those  men,  who 
pulled  down  crosses ;  I  shall  read  but  these 
two  records,  and  say  no.more. 

The  Records  were  read  by  Mr.  Robert  Page^ 
the  Recorder's  Attorney. 

'  By  the  Queen,  a  Proclamation  against  pull- 
'  ing  down  of  Images  and  Pictures :    Whereas 

*  many  violent  pei^ons  have  of  late  of  their 
'  own  authority  gone  about  to  defacd  the  Walls 

*  and  Glass  Windows  of  Churches,  and  in  their 
'  violence  have  pulled  down  Tombs  and  Monu- 

*  ments  of  noblemen,  and  gentlemen  deceased, 
'  to  their  dishonour,  and  to  the  breach  of  our 
'  peace :   Therefore  a  strict  commandment  is 

*  given  that  all  men  forbear  to  break  the  Pic- 
'  tnres  set  upon  tombs  or  graves,  and  not  to 
'  break  the  pictures  or  portraitures  of  the  uo- 

*  blemen,  or  others  iii  churches,  church-walls, 

*  windows,  &c.  nor  any  images  whatsoever, 
'  without  the  advice  of  the  ordinary,  or  the 

*  advice  of  the  queen's  majesty,  or  her  couocil| 

*  Sec,     Given  44tli  Elis.' 

The  other  Record  is  this : 

'  In  Camera  Stcllata  anoo  regni  Jac.  duode- 
'  cimo.  Whereas  William  Dale,  John  Eden, 
<  Hugh  Jones  and  Richard  Jackson,  and  other 
'  refractory  Puritans  and  Brownists,  did  defiice 
'  divers  Crosses  in  high-ways,  in  the  night- 
'  time :  For  this  the  Judgment  of  this  Court  is 
'  a|K>n  their  confession  in  open  court,  that  the 

*  said  William  Dale,  John  Eden,  Hugh  Jones 
'  and  Richard  Jackson,  shall  be  bound  to  the 
'  good  behaviour,  and  acknowledge  their  of- 
'  fence  at  the  assizes,  and  every  one  of  them 
'  pay  100  marks  fine  to  the  king^i  use/ 

Your  lordships  see  now  that  the  defendant 
might  not  do  it  as  he  did,  nor  was  he  bound  to 
*  do  it  at  all ;  we  therefiire  leave  it  now  to  your 
lordships  to  censure. 

The  Sektekce. 
Chancellor  tfthe  Exchequer  (Lord  Cotting- 
ton).    ThisCattsei  may  it  please  your  lord- 
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his  sction  a  great  oflfeoce,  an  ofience  of  great 
icandal  and  presamptton  as  to  bini  that  kaows 
tbe  law.  If  he  or  others  had  been  .inindedy 
upon  good  advice,  or  in  ^od  way  tp  have  pre- 
sented this  or  the  like  thing  fit  to  be  reformed, 
to  the  proper  ordinary,  or  to  the  king's  mar 
jesty,  being  the  sapreme  head,  he  and  they 
fthould  have  done  well,  and  have  had  a  great 
many  thanks  for  so  doing:  but  tliough*it  were 
lit  to  be  removed,  it  was  not  io  his  or  the  ves- 
try's puwer  to  do  it.  I  take  it,  it  differs  not 
from  that  cose  kdjudged  here  in  this  court  the 
last  day,  when  a  great  many  poor  men,  who 
had  a  Right  to  Common,  but  in  churning  it 
made  a  riot,  were  justly  punished.  So  here, 
though  this  Window  were  scandalous,  yet  a 
private  man,  nor  many  private  men  cannot 
take  it  down  :  for  what,  as  Mr.  Attorney  said, 
if  one  half  the  town  would  have  it  stand,  and 
the  other  half  would  have  it  down,  what  roust 
follow  but  insurrection  ^  So  that  here  is  in  this 
a  great  deal  of  disobedience,  and  that  done  in 
tbe  siugularity  of  his  spirit  in  contempt  of  the 
Church;  he  hath  thereby  touched  upon  the 
regal  power,  and  encroached  upon  the  hierar- 
chy of  the  bishops,  who  have  their  authority 
from  the  king.     I  come  now  to  my  Sentence; 

*  I  will  have  him  to  b^  no  more  Recorder  of 
<  this  city.  That  he  be  bound  to  tbe  good  be- 
'  havioor.  That  he  make  a  public  acknowledg- 
'  ment  of  his  fault  in  that  Church  %v)iere  his 

*  fact  was  done,  aod  in  the  Cathedral  Church, 
'  and  that  he  may  pay  1,000/.  fine  to  the  king's 

*  majesty.' 

Ijord  Chief  Justice  of  the  Common  Pleas 
(sir  Robert  tlealh).  In  this  cause,  brought  by. 
Information  by  myself,  wheal  was  his  majesty's 
Attorney-General,  against  Mr.  Sheffield  and 
others,  the  relator  hath  only  proceeded,  against 
tiiis  one  Defendant.  Upon  all  that  hath  been 
said  on-  both  sides,  these  things  come  to  my 
consideration,  tbe  fact,  and  the  circumstances 
of  aggravation :  for  the  first  of  these,  I  shall 
agree  it  to  b«  an  offence ;  but  I  shall  not  agree 
ill  the  manner  of  punislraient,  set  by  my  lord 
that  spake  last.  I  dare  not  give  encourage- 
ment for  any  private  man  to  do  any  public 
thing  in  church  or  commonwealth  of  his  own 
authority,  it  is  a  very  pernicious  and  daiigeix)us 
thing;  but  yet  I  shall  not  sentence  him  for 
some  things,  which  in  the  first  place  I  shall 
make  mention  of. 

1.  That  he  should  do  it  by  Confederacy  and 
Conspirac)r  with  others,  aod  that  riotously:  it 
is  true,  it  is  thus  charged  in  tlie  Bill ;  but  this 
is  not  proved,  nor  any  other,  than  Mr.  Sherfield 
himself  proaeqited.  I  must  confess,  I  wab  in- 
(bnned  that  the  Cause  was  much  fouler  than  it 
is,  and  naany  others  were  suspected  to  have  an 
hand  in  it;  and  this  was  the  reason  of  the 
Charge  in  the  Information. 

S.  It  may  be  he  took  ju«t  scandal  at  this  sa- 
perstitiiMis  iVindow ;  and  had  be  on)y  moved  it 
at  dm  vetcty,  this  alone  had  riot  been  so  great 
a  faalt,  if  be  had  done  according  as  tlie  Vestry 
ordered. 

X  That  he  did  it  ooatrary  Co  the  (Bommand 


and  direction  of  the  bishop ;  but  this  I  dare  not 
say  is  so  fully  proved,  as  on  it  to  ground  my 
Sentence,  though  I  verily  think;  as  to  iny  own 
private  satisfiictiun,  he  could  not  but  know  of 
the  bishop's  Inhibition.  However,  seeing  it  is 
not  proved,  (though  if  it  had  been  carefully  fol- 
lowed, I  dodbt  not  but  it  might  have  been  made 
appear  sufficiently ;  fur  the  bishop  of  Salisbury 
himself,  and  mauy  others,  might  have  l^n 
examined  in  it)  I  pass  it  over  as  a  thing  not 
manifest. 

4.  That  this  was  done  out  of  the  apirit  of 
contradiction,  and  in  opposition  of  the  Uharcfa- 
Government :  I  condemn  bb  rashness  and  heat 
of  spirit  in  doing  it  without  ;he  bishop;  but  I 
cannot  perceive  that  it  was  done  to  oppose  the 
bishop,  or  ecclesiastical  government.  If  this 
had  been  proved,  or  did  appear  in  his  actions, 
I  should  have  accounted  it  the  greatest,  matter 
against  hhn ;  as  for  his  inward  Uiougbta^  I  date 
judge  no  man's  conscience. 

5.  That  he  did  this  in  a  profiuitf  manner,  and 
that  it  was  a  breach  of  piety  towards  God.  I 
must  confess  I  think  not  so,  but  rather  that  the 
offeoce  was  fit  to  be  removed ;  he  was  grieved, 
and  his  conscience  offended  at  it;  and  I  verily 
think,  if  the  bisliop  had  been  told  oijt  io  a  de« 
cent  manner,  he  would  have  reformed  it, 

6;  That  it  was  done  riotously ;  but  it  is  clear 
tliere  ivas  no  riot  in  the  manner  of  doing  this 
thing :  and  so  I  hold  this  no  aggravating  cir- 
cumstance, he  did  but  satisfy  his  ill-grounded 
conscience. 

7.  That  when  he  had  thus  done»  he  boasted 
of  it ;  this  appeareth  not,  no  man  seeth  this 
proved:  nay,  in  his  aiuwec,  opened  by  his 
counsel  on  his  oath,  he  saith  he  (^'xnnnteth  it 
a  greet  cross  to  him,  and  is  ver^  sorry  for  it. 

As  to  his  place  and  authority,  his  wisdom 
aod  gravity,  and  his  profession,  these  excuse 
him  not,  but  ratlier  increase  l\is  fault.  As  to 
the  colourable  pretences  by  him  used  ii^  acting 
this  business,  I  do  not  uke  these,  or  his  secret 
going  about  it,  to  aggravate  bis  fault;  I  think 
Vestries  have  too  great  power,  and  often  take 
upon  them  to  do  things  beyond  their  power; 
and  yet  I  know  nothing  to  the  contrary  but  the 
reverend  bishops  may  abridgs  that  power  when 
they  will.  As  to  this  action  of  his,  i  find  that 
he  did  it  not  '  contra  voluntatem  episoopi,  sed 
'  prater;'  that  he  was  the  first  mover  of  the 
matter  to  the  Vestry :  this  is  not  a  fault  in  him, 
I  think,  but  well  done  of  him ;  and  yet  when 
the  vestry  had  done  this,  and  the  iKefendant 
executed  their  order  or  agreemeiit,  I  do  not 
see,  but  the  bishop,  if  they  had  done  ill,  might 
have  punished  them.  Give  me  leaye,  I  be- 
seech your  lordships,  td  speak  th«8  much:  a 
judge  must  not  speak  hia  own  imaffinations, 
but  according  to  Proof;  he  is  bound  ever  to 
give  Sentence fectiadum  probata^  not  probabiUan 
That  be  undertook  to  satisfv  tlie  bishop,  this  I 
think  is  proved  by  one  single  Witness ;  but  yet 
this  action  of  the  Defendant,  I  conceive  to  be 
an  error  in  the  Defendant.  The  Vesfery  (he 
should  liave  known)  are  but  private  oaen,  and 
iiave  no  juiisdiction  to  reform,  whatsoever  they 
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bare  done  in  matters  of  repair  heretofore.  Bat 
if  this,  or  such  like  things  siiould  be  permitted 
in  the  Church^overnment,  to  be  done  upon 
private  authority,  why  should  not  the  like  men 
do  the  like  in  the  commonwealth^  and  th^n 
.  we  should  be  at  an  evil  pass.  We  read  in  the 
Book  of  the  Judges  of  Israel,  when  there  was 
no  king  in  Israel,  private  men  did  what  was 
good  in  their  own  eyes,  and  many  erroneous 
things  and  slaughters  fell  out  thereupon. 

There  was  cause,  I  am  satisfied,  that  this 
Window  should  be  removed.  Ik  was  made  for 
th€  Picture  of  God  the  Father,  and  so  it  was 
generally  conceived  to  be :  but  though  it  was 
idolatrous,  and  their  bowing  to  the  same  was 
conceived  to  be  idolatry,  they  should  therefore 
have  told  the  bishop  of  it ;  which  seeing  neither 
Mr.  Sherfield  nor  the  Vestry  did  do,  he  is  not 
in  this  to  be  encuaed.  I  shall  therefore  agree 
to  sentence  him  for  this  fault ;  but  I  shall  foi^ 
bear  to  put  him  firom  his  place  of  Recorder  in 
the  said  City :  it  is  not  an  offence  in  him  as 
Recorder,  nor  as  Justice  of  Peace.  I  hold 
every  man  that  is  sentenced  should,  as  near  as 
nay.be,  be  sentenced  eo  modo  quo  offlsndit,  and 
therefore  I  think  not  fit  that  he  be  put  from 
either  of  his  places,  for  else  we  should  for  this 
one  oifence  censure  him  as  worthy  to  be  cut  off 
from  his  places,  and  so  good  for  riothing.  And 
I  shall  forbear  to  bind  him  to  the  good  beha- 
viour, for  he  is  a  gentleman  of  reputation  in  the 
country  where  he  dwelleth;  aad  I  have  ol»- 
served,  that  a  gentleman  is  not  bound  to  the 
good  behaviour,  but  for  very  foul  and  enormous 
offences.  But  I  would  have  him  to  make  ac- 
knowledgment'of  his  Fault  unto  my  lord  bishop 
of  Saltsbary,  and  before  such  a^  he  shall  call 
unto  him :  and  I  would  have  him  give  some 
satisfaction,  and  tliit  in  the  very  kind  that  he 
hath  offended,  at  the  discretion  of  the  Bishop. 
For  the  Fine  of  1,000/.  set  by  my  lord,  that 
•pake  last  before  me,  I  hold  it  to  be  too  much 
ior  an  error,  being  there  appeareih  no  con- 
tempt :  I  shall  therefore  diink,  and  so  set  600 
oiarKS  to  be  enough. 

Lord  Chief  Justice  of  the  King's-Bench  (Sir 
Thomas  Richardson).  My  lords,  Mr.  Attorney 
General  is  plaintiff  against  Henry  Sherfield,  esq. 
We  are  not  to  take  notice  of  any  more  Defen- 
dants, because  they  are  not  proceeded  against; 
for  this  cause,  my  lords,  I  hold  it  comes  fitly 
and  properly  befoire  yqnr  lordships  here.  This 
it  rightly  crimen  tteUionaium.  There  be  many 
covers  in  it;  for  it  is  of  mined  cognizance,  and 
therefore  fit  for  this  court,  which  I  evf  r  held  to 
f    be  the  greatest  court,  except  tiie  parliament. 

In  delivering  of  my  mind,  I  shall  crave  par- 
don; if  I  speak  any  thing  which  shall  be  mis- 
*  taken.  For  the  fact,  (as  it  appeareih  unto  me 
ttpon  the  Proofs)  it  was  the  breaking  of  a  cer- 
tain Window  of  painted  glass,  not  one  of  the 
greatest  in  the  charch :  it  was  a  private  Window, 
and  it  was  privately  done  by  him  with  his  black 
■taff.  Hia  motive  to  do  it  was  this,  There  was 
ofenca  in  this  Window,  and  he  conceived  that 
it  was  idolatry,  or  the  cause  of  idolatry.  The 
offwce  wafy  that  Ood  tha  Father  should  be 


pictured  tliere  in  the  form  of  an  old  man  in  blut 
and  ted.  I  have  no  reason  to  think  Mr.  Shef- 
field took  this  to  be  made  for  God  the  Fatlter; 
for  he  never  was  nor  never  can  be  pictured. 
Who  knnweth  him  so  well  ?  Moses  hitnieifsaw 
but  bis  back  parts.  But  give  me  lea\e,  oij 
lords,  as  for  Idolatry.  This  worshipping;  of 
idols  is  the  >  greatest  sin  of  all  otliers ;  it  is  a 
spiritual  idolatry ;  it  is  to  give  God's  honour 
unto  creatures:  For  the  Homilies  of  the 
Church,  I  think  they  are  very  excellent  things 
(and  so  they  are  without  doubt;)  and  there  is 
an  excellent  Homily  against  Idolatry:  soUat 
Mr.  Sherfield,  and  oihers,,takingofience&tthe 
pictures  iu  tliis  Windovir,  (although  I  see  not 
why  it  should  be  taken  for  God  the  Father] 
they  might,  to  avoid  occasions  of  e\'il  desire, 
endeavour  to  remove  the  same.  But  then  I 
hold  he  sliould  have  gone  to  the  proper  judge 
that  hath  power.  And  liere  I  find  fault  witli 
him,  thit  in  the  20  years  of  his  continoed 
offence  thereat,  he  would  never  resort  to  the 
bishop  to  complain  thereof  i  This  was  certainly 
'  scandalum  acceptum,  et  non  datum.^  He 
should  have  gone  to  the  bishop ;  but  for  his 
colour  to  do  the  same,  by  the  order  of  the 
vestry,  I  think  it  a  mere  colour.  Two  with- 
staod  this  motion,  eight  or  six  consented  to  tlie 
takitig  of  it  down.  I  marvel  any  question  at 
all  was  made  of  it;  for  I  know  Mr.  Sherfield  i5 
as  well  beloved  of  the  citizens  as  auy  man  can 
be;  and,  1  presume^  he  might  command  an 
order  in  the  vestry :  but,  I  say,  the  ve»try  hatii 
nothing  to  do  to  reform,  it  wholly  belon(;eth  to 
the  bishop.  And  the  power  of  the  church-war- 
dens, by  the  Canons  and  Constitutions,  is  hot 
to  inquire  and  present ;  but  the  hishop,  the  so- 
preme  ordinary  in  his  diocese,  and  the  arch- 
deacon, who  is  ^  magnus  oculus  epi^opi,'  tre 
the  proper  ajjents  in  a  work  of  feforraatioo ; 
what  mischief  would  else  ensue?  There  was  a 
special  commission  in  Henry  8*s  tune.  I  knoM 
who  were  commissioners,  and  have  seen  the 
commission  :  Tliey  did  strange  <hings ;  hut  I 
have  seen  agaiu  as  strange  stories  of  things  be- 
fallen those  houses. 

In  3  Edw.  6,  cap.  10.  it  was  enacted,  That  Re- 
forrnatipn  in  the  churches  sliould  be  made  by 
Archbishops  and  their  Commissaries.  Thii 
was  repealed  by  queen  Mary,  but  set  on  foot 
again  1  Jac  and  these  times  must  follow  the 
wisdom  of  an  act  of  parliament.  AjEAin,  of 
what  dangerous  consequence  is  tins  act  of  Mr. 
Sheffield's?  If  these  men  sliould  be  pennlited 
to  be  reformers,  tl»ey  would  reform  some  things 
that  need  no  reformation.  I  have  seen,  i«  some 
churchesin  my  circuit,  some  Stories  of  the  New 
Tesiamept,  souie'iu  windows,  «ome  in  neerfl^ 
work,  and  woven-work;  God  forbid  tlicse 
should  be  taken  away.  1 

The  manner  of  his  doing  of  it  Hike  not  He 
did  not  take  it  down,  but  break  it  down  l«  the 
head  and  feet,  which  offended  him :  This  should 
have  been  the  act  of  public  autliority ;  he  pre- 
sumeth  to  do  it  in  the  church)  a  sacred  pltj*. 
and  ever  privileged  :  Therefore  it  wi«  «•»  ^' 
fence  to  use  any  violence  in  it,  thoegb  W  to 
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the  iriodowsy  aod  therefore  to  be  punished.  I 
thiuk  churcltes  tou  lit^e  regnilied;  I  hold  it 
f  €r>  ill  ()»t  be  did  it  so  in  private.  He  might 
rather  bare  taken  a  glazier  with  him.  Yet  I 
hold  clearly,  he  doth  not  disaffect  the  govern- 
meiiL  To  my  knowledge,  he  hath  done  good 
IB  that  city  since  1  went  that  ciFcnit;  so  that 
diere  ts  neither  beggar  nor  drunkard  to  be  seen 
there.  Pur  ecclesiastical  government,  be  is 
outwardly  couforinabJe :  1  Ijave  b<^n  long  ac- 
(^aainted  with  him;  he  sitteth  by  me  some- 
tunes  at  church  ;  he  briogeth  a  Bible  to  Church 
vith  bim  (I  have  seen  it)  with  the  Apocrypha 
aod  Common-Prayer  Book  in  it,  not  of  the 
uew  cut. 

That  he  should  do  it  against  ray  lord  bishop's 
special  direction  to  the  contrary,  I  do  not 
think  so.  There  is  but  one  that  proves  his  un- 
dertaking tq  satisfy  the  bishop.  And  for  the 
lohibition,  lie  had  no  notice  of  it,  for  aught  is 
proved ;  nay,  he  eipres^y  denieth  it  iipoo  his 
oath,  wherefore  I  do  not  believe  lie  had  notice. 

lu  speak  somewhat  of  the  Offence  that 
stickcth  upon  him,  the  breaking  of  the  Window ; 
I  assure  myself,  if  Mr.  Sherfield  had  gone  and 
acquainted  the  bishop  with  this  order,  when  it 
was  made,  this  cau«e  had  l>een  prevented ;  but 
dooe  as  it  was,  it  was  disorderly  done,  and 
witliout  warrant.  This  therefore  is  an  offence 
done  by  the  Defendant ;  and  it  is  an  offence, 
in  arrogating  to  himself  power  and  authority 
Dot  belonging  to  him,  and  liis  seal  and  good  in- 
teDtion  shall  not  excuse  him  :  Zeal  must  not 
transport  a  man  out  of  his  calling,  nor  beyoud 
kii  bounds;  if  it  doth,  it  ceaseth  to  be  zeal,  it 
is  rashness  and  boldness,  it  is  (my  lords)  pre- 
sompcion.  I  proceed  to  my  Sentence,  wherein 
1  iDu>t  crave  Uberty  (and  in  all  things  whenever 
I  speak  -in  this  place)  to  use  my  own  con- 
sdeace;  and  I  shall  ever  hold  this  rule,  to 
Judge  and  inflict  punishment,  ^secundum  quan- 

*  liiatem  delicti ' 

For  this  Defendant,  I  think  him  transported 
Kith  a  little  indiscreet  zeal ;  and  he  would  not 
seek  remedv  for  his  grievance  of  his  ordinary, 
tliat  be  might  have  had  leave  to  do  this  deed, 
tut  ra'her  do  it  of  his  own  bead,  and  this  by 
colour  of  the  vestry's  order,  nothing  to  tlie  pur- 
f  o$e.  And  this,  my  lords,  is  ratlier  an  error, 
in  not  doine  what  he  Ought  tct  have  done,  than 
any  great  olfence  in  doing  what  he  ought  not. 

My  lords,  this  I  remember  always,  UuU  every 
punishment  here  must  bo  *  ad  reformatiotiem, 

*  non  ad  ruinam:'  therefore  I  shall  not  agree  to 
discharge  him  of  his  Recorderbhip,  nor  of  his 
place  of  Justice  of  Peace  in  tiiat  city.  For  bind- 
iQ^  him  to  the  good  behaviour,  I  humbly  crave 
pardon  to  dissent  from  that;  he  is  a  grave 
U!nchery  and  a  learned  man,  and  a  gentleman 
well  governed  hith»  rto,  Itowsoever  his  indiscreet 
leal  transported  him  into  this  error.  This  is  the 
lirst  offence  tlia t  ever  yo)i  hoard  of  him .  1  shall 
pgree  for  his  Suhmis&ion  and  Confession  of  his 
Ktult  to  my  lord  bishop  of  Salisbury,  to  be  made 
l>efore  his  lardship,  and  such  as  he  shall  call 
unto  him  :  But,  my  lord»,  for  his  Fine  to  the 
kin;;,  1,000/.  is  tou  much,  and  500  marks  is  too 

\oL.  111.' 


little ;  I  shall  thrrefure  go  between  both,  and 
set  500/.  and  iaiprisonnient  according  to  the 
course  of  the  court. 

SecneCary  Windehanke.  I  agree  in  Setitcncf 
with  Mr.  Chancellor  of  the  Exihequer,  1,000/. 
Fine,  Acknowledgment  in  both  Churehes ;  te 
be  put  oQ€  of  his  place,  and  hnprisoned. 

.  Secretary  Cooke.  His  miyesty^s  Attorney 
General  Plaintiff,  and  Mr.  Sherfield,  an  antieni 
gentleman,  is  Defendant.  In  my  Sentence  I 
shall  endearour  to  keep  a  good  rule,  which  is 
this,  not  to  make  faults  where  they  are  our,  nor 
to  make  them  greater  than  in  themseh  es  they 
are.  The  Information  hath  chained  seven  se* 
veral  crimes  upon  the  Defendant ;  but  of  all 
these,  nothing  but  one,  touching  the  defacing  of 
such  ornaments,  stickeih  upon  him:  But  is  iliis 
so  much  f  This  picture  was  made  for  the  picture  . 
of  God  the  Father.  So  I  thoughtalso,  Iconfess, 
whosoever  was  mistaken  :  for  Images  ta 
Churches,  there  haih  been  heretofore  much 
trouble  about  thcni.  The  first  trouble  that  I 
have  read  of,  was  in  or  about  the  second  Niceiie 
council ;  and  we  read,  that  imagery,  or  image* 
worship,  grew  up  af:er  it  had  shly  crept  in,  in 
this  manner. 

First  they  were  made  'for  Stories,  to  teach 
that  to  the  eye  which  the  word  doth  to  the  ear. 
1  hen  they  began  to  gain  some  shew  of  reverence 
at  their  approach  unto  them  ;  but  net  to  the 
images,  the  reverence  was  dofie  to  Oa6,  After- 
wards they  came,  as  we  read,  (out  of  the  win- 
dows and  walls)  into  ihc  church,  and  at  last 
upon  the  altari>,nnd  then  to  be  worshipped  and 
offered  unto.  Howbeit,  this  wns  bat  a  relaiive 
worship,  as  they  would  excuse  it ;  nay,  as  St. 
Gregory  de  Valentin  saith,  they  did  in  his  time 
give  co-worsfiip  to  the  images  tiiih  God  :  Bat  , 
our  Church  doth  not  allow  any  admiration  to  be 
given  to  any  imn^^e  or  picture  whatsoever,  lun: 
the  iraa^e  of  God  the  Fat  her  to  be  in  the  church. 

Tliis  IS  the  matter  of  his  Accu^tion :  So  that 
as  unto  the  matter,  the  taking  away  of  soch  a 
picture  is  no  offence ;  hut  in  the  manner  of  do- 
in^  it,  is  the  greatucss  of  the  offence.  Reform- 
atiou  in  a  private  man,  is  deformation,  it  is  iiot 
to  be  permitted  :   I  stiall  ever  be  as  ready'  to  * 

{)iinish  such  as  any.  But  that  he  did  tlus  of 
lis  own  head,  wiiimut  leave  of  the  church* 
wardens,  and  agninst  the  bisliop's  Inhibition,  it 
dotli  not  appein:  to  me  as  it  staiideth  before  us. 
I  conceive  he  had  some  opinion  that  tlte  Vestry^ 
or  his  own  authority,  might  allow  him  in  tiiat 
which  he  did,  and  warrant  him  in  it ;  but  he 
should  then  luive  done  it  according  to  tlie  au- 
thority. I  think  lie  (ltd  this  out  of  a  little  more 
zeal  than  he  thought  to  be  in  otiiers;  audi  (ind 
that  he  did  it  without  acquainting  the  bi&liop 
(herewith:  but  it  is  fully  pF0«ed  tJ)at  he  is  con- 
formable, and  therefore  it  doth  not  appear  to 
be  in  oppositir^i  of  thi*  reverend  bishops. 

I  incline  Im  my  lor«t  tlie  Judge's  opinion  that 
spoke  lust,  tiiat  it  was  done  out  of  zeal ;  aod  he 
himsetf  answer*  th,  it  u  as  done  out  of  tender^ 
ness  of  coHScience  :  yet  I  say,  that  private  men 
are  not  to  make  batteries  against  guuis  windows 
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in  Churches  at  their  pleasure,  upon  pretence  of 
reformattoo.  Notwithstanding,  I  conceive  the 
danger  of  example  to  encouraee  others  to  break 
down  such  windowsy  will  not  be  so  great,  as  the 
occasion  of  triumph  to  ill-afifected  persons  would 
be,'af  this  court,  shtiuld  too  severely  punish  an 
errur  in  pulliug  tliat  down  which  the  courcU  dis- 
alloweih.  Iherefore  an  Acknowledgment  to' 
the  bishop  of  Salisbur^r,  in  the  presence  of  such 
others  as  he  shall  appoint,  that  he  hatli  not  dime 
well  in  not  asking  his  leave,  would  do  ^ell ; 
and  I  hold  it  fit  it  should  so  be :  And  that  he 
-be  admonished  to  conform  himself  tu  the  go^ 
vcrnment ;  but  I  acquit  hiip  (for  my  part)  of 
bib  Fine,  and  all  other  punishment. 

Sir  Thoniat  Jarmin.  The  cuuse  before  your 
lordships,.is  upon  Mr.  Attomey  General's  in- 
formation againsi  this  gentleman,  Mr.  Sheffield ; 
and  it  is  for  doing  of  a  tiling,  %tliich,  tf  it  had 
been  done  with  answerable  orcumstaocrs,  had 
been  no  fault  in  him,  *  sed  bonum  est  ex  iuu  gris 
*  causis.*  So  that  the  not  doing  of  thi^  thing 
in  a  right  manner,  maketli  it  an  evil ;  but  not 
so  great  an  evil,  in  my  opinion,  as  by  our  sen- 
tence to  ruin  him.  But  it  is  a  great  error  for 
men  to  be  zealous  in  their  private  spirits,  and 
to  put  themselves  forward  upon  public  actions 
belonging  to  the  supreme  government.  I  hold 
that  the  practical  solecism,  by  overt  actions,  is 
the  great  est  opposition  against  am  hority.  These 
are  to  be  vigilantly  met  wittial ;  but  for  this 
gentleman,  some  things  here  spoken  make  me 
pity  his  case  t  besides  his  doing  the  fact  in  such 
manner  as  he  confes^eth,  there  is  not  any  one 
thing  else  biougbt  home  upon  him  by  two  wit- 
nesses. To  speak  my  Sentence  shortly;  As  I 
•hall  not  say  any  thi^g  to  encourage  those  hot- 
spirited  men,  so  I  shail  still  bear  and  remember 
that  excellent  and  just  saying,  mentioned  by  one 
of  mv  lords  the  judges,,  that  we  are  to  judge  se- 
tuntlam  probata,  not  probabilia ;  and  therefore 
I  agree  with  the  same  lord  in  all  the  Sentence. 

Sir  Henfy  Vt^ne.  As  to  the  cause,  before 
this  court,  at  this  time,  it  is  (my  lords)  a  crime 
in  the  Defendant ;  none  differetb  from  this, that 
he  hath  done  that  which  bcfitteth  not  his  wis- 
dom and  experience.  I  have  learned  long 
since,  that  ignorance  doth  not  excuse  an  offence, 
either  in  church  or  commonwealth :  and  I  hold 
that  this  offence  of  conscience  is  not  to  excuse 
him ;  for  he  went  not  to  the  bishop  to  complain 
of  it,  all  these  30  years  that  he  was  troubled  at 
it.  I  heard  some  commend  his  manner  of  do- 
ing it.  I  am  not  of  that  mind,  he  could  not  but 
know,  that  if  he  bad  an  order  he  most  pursue 
it.  I  mu&t  confess,  1  do  admire,  that  he 
(being  a  lawyer)  should  be  ignomot  of  the 
Proclamation  to  tlie  contrary :  but  he  is  a 
le-arned  man,  a  jElecorder,  a  Bencher,  and  a 
Parliament  man  ;  I  have  known  hhn  give 
grave  and  wise  counsel  in  that  place :  all 
these  aggravate  his  offence,  and  make  it  wilful- 
ness  in  him.  Bot  for  his  conformity,  and  yet 
Hoinf^  a  thing  contrary  to  his  profession  of  con- 
formity, I  ground  my  Sentence  the  heavier  upon 
him.  He  shall  pay  (I  think  fit)  1,000/.  he  shall 


make  aaknowledgment  of  his  Offence  in  the  ca- 
thedral Church  of  Sanim  before  the  Bi^p, 
Prebendaries,  and  Canonsy  but  not  be  put  oat 
of  his  Recordership. 

Sir  TiicmoM  Edmondt.  I  agree  with  mj  kml 
Heath  for  500  marks  fine^  acknowledgment  be- 
fore the  bishop  of  Sarum  only,  and  such  ashs 
shall  'please  to  call  unto  him. 

Bishop  of  London.  Tf  there  be  '  defeosio 
*  facti/  or  *  confessio  facii,'  or  else  two  Wit- 
nesses,  I  think  any  one  of  these  three  will  be 
a  sufiicieitt  proof  to  con%ict  a  man  of  in 
offence;  and  1  have  observed  there  are  all 
these  togtther,  in  this  cause  against  Mr. 
Sherfield.  He  confesseth  that  he  hroke  the 
Windows,  and  setteth  forth  his  justiiicatioQ  in 
his  Answer  to  Mr.  Attorney's  Information; 
and  this  was  done  by  him  with  his  pike-staff, 
as  is  testified  by  two  witnesses,  such  as  tbey 
were;  yet  they  were  eye-witnesses,  which » 
tfie  fitroi)ge!>t  testimony.  1  am  persoaded,  as 
I  am  a  private  m^,  that  at  least  be  heard  of 
the  bishop\  Inhibition ;  I  do  not  say,  bat 
ignorantiafacti  may  excuse  a  man  in  such  a 
'ca^e,  at  least  a  tantOy  though  nut  a  toto  per- 
chance ;  hut  if:norantia  jurit  never  doth  ex- 
cuse :  yet,  because  it  is  not  directly  proved 
that  he'  had  notice  of  the  act  of  Inhibition, 
made  by  my  lord  bishop,  I  shall  forbear  to  gif  e 
my  Sentence  touching  this  particnlar.  the  ra- 
ther because  he  hath  cleared  himself  of  it  by 
his  oath  ;  and  yet  I  have  met  with  as  stnnge 
an  equivocation  in  some  of  late  as  almost  hath 
been  heard  of,  I  have  not  read  the  Hke;  Km 
seeing  there  is  not  plain  proof,  I  must  not 
judge  him  other  than  an  honest  man. 

Mr.  Herbert  hath  defended  this  as  well  as 
ever  any  did  a  cause  to  my  knowledge.  Ai  for 
Vestries,  which  were  made  and  suffered  fint 
by  negligence  doubtless,  vet  being  of  continu- 
ance, we  cannot  so  easily  restrain  the  power 
which  they  use.  I  have  had  experience  of 
what  1  speak  herein,  in  a  parish  church  within 
my  diocese,  St.  Lawrence  by  name,  there  is  a 
Vestry;  it  fell  out  once  that  they  could  noi 
agree  upon  some  election,  I  interposed  as 
Ordinary ;  I  had  no  sooner  done  this  bot  I 
was  inhibited  by  the  archbishop  of  Cantcr4»urT; 
afterwards,  by  his  grace's  means,  it  was  re- 
ferred to  me  to  end,  which  I  endeavoured; 
but  then  a  Prohibition  at  the  common  law  was 
sent  me ;  so  that  it  is  not  an  easy  matter  to 
restrain  a  custom. 

But  it  is  not  in  the  power  of  a  Vestry  to 
remove  or  displace  any  thing *ln  the  Cborch 
that  is  doubtful ;  and  thou^  they  made  an 
Order,  in  this  case,  for  the  taking  down  of  the 
Window,  yet  it  was  Mr.  Sherfield's  fault  fo  po 
so  disorderly  to*  work  ;  his  violent  and  noious 
breaking  into  the  church,  and  upon  a  conse- 
crated thing,  is  criminal  in  him. 

Whereas  divers  things  touching  his  confor- 
mity have  been  proved,  1  am  confident  upon 
good  information,  had  the  cause  been  followed 
as  well  as  defended,  (but  it  was  iU  followed  by 
them    that  prosecuted^   and  unworthy  ihor 
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places)  nuuiy  more  thingt  might  have  been 
prored  agiiinst  him  ;  aod  that  ic  would  have  ap- 
peared, he  liad  done  more  harm  underhand  in 
Lis  place,  than  good  otherwise.  But  for  his 
trouble  of  cooscieooe,  which  should  impel  to 
this  action  ;  it  troubled  not  much,  for  he  kept 
it  m,  and  nourished  it  until  it  grew,  as  you  see, 
tu  a  great  heud,  so  that  at  last  it  hath  brought 
him  hither,  even  to  the  sentence  of  this  court. 
M^  conscience  being  laid  at  stake,  I  am  not 
of  opinion,  that  Images  and  Pictures  were  not 
in  tne  Chorch  until  the  time  of  Ornory  the 
Great:  nor  am  I  of  opinion  that  the  mt  troa- 
bte  about  them  was  at  the  second  council  of 
Nice.  St.  Gregorv,  who  was  600  years  after 
Christ,  in  his  9th  book  and  9th  epistle,  writ- 
ten to  — — ,  saitb  of  Images,  *  vestustas  ad- 

*  missit,  &c.'  But  SOO  years  before  this,  we 
fiod  that  Gregory,  surnamed  the  '  Di\'ine,' 
otherwise  catl^  *  Gregpry  Nazianzen,'  when 
the  Einperor  laid  siege  to  the  city  of  which  he 
was  bishop,  in  his  Oration  to  the  said  Empe- 
ror, to  move  him  to  pity,  saiiti.  That  the  citi- 
ceoi,  above  all  their  losses,  spoiling  of  the 
citj  walls,  ruining  of  their  houses  and  temples, 
took  to  heart  the  pulling  down  their  statues ; 

*  £t  hoc  acerb um,'  saith  he.  Na^  we  find 
them  in  the  church  200  years  after  Christ, 
they  were  upon  tlie  chalice,  a^  that  is  ever 
upoQ  the  altar. 

Ill  I'ertullian's  time  (who  was  one  of  the  an- 
dentest  Fathers)  tliere  was  painted  upon  the 
Cbaiice  the  picture  of  (he  Shepherd  bringing 
home  the  lo&t  sheep  upon  his  shoulders ;  and 
tliis  was  objected  agamst  TertuUian  himself, 
who  in  his  latter  time  fell  into  the  opinion  and 
error  of  the  Montanists,  who  are  against  second 
Marriage  and  Repentance  after  Baptism,*  af- 
finxung  that  no  Repentance  is  left  to  him  that 
ibneth  afler  Baptism;  against  w hich error,  the 
church  used  this  symbol  of  the  shepherd  bring- 
ing home  the  lost  sheep. 

Again,  in  the  time  of  that  ancient  Father 
Ireasus,  who  is  held  to  be  the  Scholar  of  St. 
John,  they  had  the  Picture  of  Jesus  Christ ; 
aad  they  had  it  from  the  Gnosticks,  who  had 
sdorations  with  it,  and  sacrifices:  and  there- 
fore the  holy  fatlier  condemned  that  picture, 
because,  saith  he,  the  Gnosticks  did  that  to 
tbb  Picture  which  the  Heathens  did  to  their 
Idol  Gods.  But  it  hath  been  a  distasteful  thing 
to  remove  Pictures  and  Imases.  We  read, 
^  the  bbhop  of  Cyrene  broke  the  Pictures 
10  the  Churches,  which  iiis  people  took  so  ill, 
tbat  they  roee  against  him,  and  were  hardly  ap- 
peased. 

Aod  of  late  times  we  have  had  experienea  of 
^misbhiefs  in  France  afldthe  Low-Coontries 
sboat  this  matter.  And  we  know  what  rebel- 
lioos  were  raised  in  the  beginoim:  of  the  Re- 
fonnation  here  in  this  kingdom  and  in  Ger- 
nany  :  when  Carolostadius  and  his  company 
vent  about  to  pull  down,  and  deface  the  Images 
in  the  churches,  what  a  stir  was  there?  If  Lu- 
ther himself  had  not  come  back  and  appeased 
^  Multitude  by  hiii  timely  advice,  that  the 
work  Qf  Rdbnaatioa  was  to  b«  l«ft  to  thli  su- 


preme magistrates,  (which  was  well  done  of  him, 
and  a  thing  wherein  he  shewed  his  wisdom) 
much  more  mischief  would  have  ensued.  I  do 
not  say  these  things  to  any  such  purposes,  as 
that  Images  should  have  any  part  of  Divine 
adoration. 

When  these  were  brought  into  the  Churches, 
as  one  side  fell  to  worshipping  them,  so  tha 
otlier  side  fell  to  breaking  and  defacing  tliem, 
which  bred  niany  broik;  and  amongst  the  rest,  ^ 
one  very  sharp  contention  by  reaso9  of  the 
prevailing  of  Worshippers  of  Images,  was 
stirred  in  the  time  of  Constantioe  tM  Great; 
for  I  read  the  Empress  gave  her  voice  against 
her  son  Constantino  to  put  him  off  from  th*^ 
empire,  because  of  his  defacing  of  the  Images, 
which  (hey  had  in  their  Churches.  But  for 
that  gross  Council  of  Nice,  (pardon  me  this 
gross  term,  but  they  deserve  it  in  my  opinion) 
they  decree  the  same  honour  was  to  be  dona 
to  the  Image  as  to  the  Life,  whether  it  were 
the  picture  ofman,  orof  God,  or  of  Christ. 
And  then  another  Decree  in  Chat  Council  was, 
that  a  man  must  rather  endure  penury  than  do 
violence  to  a  Picture :  and  tlieir  absurd  dis- 
tioaion  of  Latria  and  Doulia,  &c.  Yet  this  I 
say,  tlicre  is  a  great  deal  of  difference  between 
an  Image  and  an  Idol.  But  then,  if  men  giro 
worship  to  them  as  to  the  other,  it  is  unlawful. 

As  for  the  Injunctions  in  the  queen's  time; 
this  was  done  by  public  authority,  and  done  in 
every  place  bjf  their  proper  Judge. 

And,  touching  the  matter  in  question,  I  do 
not  think  it  lawUil  to  make  tlie  Picture  of  God 
the  Father :  hut  it  is  lawful  to  make  the  Pic* 
ture  of  Christ,  and  Christ  is  called  the  express 
Image  of  his  Father.  I  do  not  mean  to  say 
that  the  Picture  of  Chri&t,  as  God  the  Son,  may 
be  made ;  for  the  Deity  cannot  be  pourtrayed 
or  pictured,  though  the  Humanity  may.  I  do 
not  think  but  the  Representation  of  GOd  tho 
Father  (as  in  the  Prophet  Daniel  he  is  called 
the  Antient  of  Days)  hath  been  allowed  (though 
erroneously)  to  be  made,  like  an  antient  old 
man  :  and  this  the  Lutheran  party  hold  too ; 
but  whether  it  he  idolatrous  or  superstitious  or 
no,  this  I  hold  not  to  be  the  question.  And  I 
shall  crave  liberty  not  to  declare  mine  opinion* 
at  this  time,  whether  it  ought  to  be  removed  s 
but  the  Defendant,  Mr.  Sherfield,  did  this  in 
contempt,  at  least  in  neglect  of  the  Church's 
autlioritv,  and  the  authoritjr  of  the  king's  ma« 
jesty;  fer  the  church  derive  their  aothoiitT 
from  the  king,  as  well  as  the  Civility.  I  sHall 
therefore  sentence  liim  for  breaking  this  Win- 
dow, whether  it  were  fit  or  no  to  be  in  the 
church;  if  it  had  been  white  glass,  it  would 
have  been  the  same  tbin^^  to  me ;  it  was  a  vio« 
lent  and  raging  act,  and  it  is  now  a  bosiness  of 
|reat  weight  and  ill  consequence,  and  therefbro 
nt  for  the  timely  censure  of  this  Court.  And  I 
say  farther,  if  it  had  been  the  Idol  of  Jupiter,* 

*  <<  But  he  shewed  his  opinion,  when  upon  his 
promotion  to  the  See  of  Canterbury,  he  caused 
the  same  kind  of  Pictures  to  be  set  up  in  his 
Chapels  at  Lambeth  and  Croydon.*'  9  Itufh, 
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find  the/ had  professed  DiTJue  Worstiip  to  ir, 
it  had  not  have  been  lawful  for  Mr.  Sherfield, 
or  any  private  man,  to  deface  it ;  and  this  I 
shall  prove  and  maintain  by  Scripture. 

Tlie  Idol  of  Jupiter  was  but  as  the  golden 
calf  which  Aaron  made,  before  which  the  Peo- 
ple of  Israel  committed  Idolacry;  yet  we  see 
Jtflgnient  was  executed  by  the  supreme  magia- 
trate,  by  Cfimmund  from  God,  and  the  tribe  of 
Levi  wRscommantied  to  kill  the  Idolaters. 

The'n  again,  there  was  a  Brazen  Serpent  ap- 
pointed tx}  beset  up  by  the  Lord  himself;  and 
afterwards  it  became  an  Idol,  and  the  people 
committed  idolatry  with  it ;  yet  none  of  all 
Israel  presumed  to  break  it  down,  but  Heze- 
kiah  the  kinj;  did  it  Also  the  Calves  of  Jero- 
boam, set  op  at  Dan  and  Bethel,  were  plain 
Idols,  yet  they  continued  a  long  time,  and 
were  not  puUed  down  until  Josiah  the  king  did 
it,  and  this  he  doth  by  his  supreme  power;  and 
the  king  did  this  by  the  priests  of  the  first  and 
second  order.  Both  these  appear  in  their 
Scones  in  the  4tb  book  of  Kings,  the  18th  and 
2Sd  chapters. 

As  for  the  Second  Commandment,  *  Thou 
thalt  not  make  any  graven  Imaije,'  or  Picture, 
to  thyself :  no,  take  heed,  worship  it  not  how- 
soever it  be;  if  thou  dost  make  an  Image,  yet' 
thou  shah  not  worship  it.  But  tlitre  is  no 
command  or  example  for  breakini^  of  Images 
(wljen  they  are  made)  without  public  authority. 
You  shall  see  this  plainly  in  that  Altar  set  up 
by  the  Reubenites  and  Gadites  at  Jordan,  this 
was  conceived  by  some  of  the  people  to  be  an 
idolatrous  thing,  at  least  an  intention  in  them 
to  set  up  another  manner  of  worship,  and  Jeru- 
sfldem  was  the  place  of  worship  only :  there  was 
an  embassage  sent  unto  them, and  Phineas  and 
other  princes  were  employed  in  it ;  thevdid  not 
presently  faH  npon  them  and  break  down  the 
Altar,  though  they  had  special  and  strict  com- 
mand to  overthrow  and  break  down  all  idola- 
trous and  heathen  Altars,  Groves,  places  of 
Idolatry  and  Images  ;  hot  this  they  were  not 
K>  do  presently,  they  were  to  tarry  until  the 
land  was  theirs,  in  their  own  power,  as  you  may 
•ee  in  the  7th  and  lath  chapters  of  Dent. 
But' you  will  say  these  were  for  the  Jews,  but 
aot  tor  us  in  the  times  of  the  Gospel.  In  St. 
Augustin's  time  the  people  coratnitted  Idolatry 
with  their  Images,  and  many  there  were  that 
would  have  pulled  down  the  Images  <the  causes 
oftfibldol'itry.)  St.  Augustin  adviseth,  No, 
first' preach  them  out  of  men's  hearts,  and  he 
coHeu  upon  the  ministers  so  to  do  ;  but  you 
shall  not  pull  them  down  (saith  he)  until  the 
Snpreme  Power  doth  it,  or  power  were  gircn 
them.  Thu¥,  if  it  were  Jupiter's  Picture,  Mr. 
SherfieM  or  any  others  are  not  to  pull  it  down 
trntrl  power  be  given  them,  and  Gerard  us  the 
Lutheran  is  of  the  same  opinion. 

The  Homily  against  Idolatry  (so  much  mag- 
nifyed)  plainly  shews  it  to  belong  to  the  su- 
Jireme  magistrate,  and  has  reference  to  such 
•  pictures  as  arc  upon  Wnlls ;  but  Stories  upon 
Glass  Windows  were  not  here  meant.  And  a% 
for  my  lord  bishop  of  Salisbury,  book  of  bis 


worthy  Lecture?  •  at  Cambridge,  iipon  the 
4thchapt<rof  tlie  Epistle  to  tM  Cotdssians, 
upoin  these  words,  '  Walk  wisely  towards  them 
that  are  without,*  what  saith  bef  Whv  the 
very  same  that  St.  Austin  did  before,  tmt  a 
private  man  hhth  neither  vocationem  nor  po> 
tetiatem  to  do  it ;  thus  if  he  had  read  a  little 
fartlier  he  should  have  found  direction  to  hare 
walked  wifiely^  And  indeed,  thme  that  are  otit 
of  the  Church  must  be  dealt  wisely  withal! 
When  you  see  these  things,  you  cannot,  as  the 
Israelites  did  not,  deface  them,  for  they  belong 
only  to  the  supreme  power.  And  you  shall 
see  St.  Paul's  practice  in  the  17  ih  Chapter  of 
the  Acts  of  the  Apostles ;  he  saw  they  bad  set 
up  an  Ahar  to  the  unknown  God,  yet  he  went 
not  to  pull  it  down,  but  to  teach  them  that 
God  which  they  knew  not,  even  as  St.  Austin 
afterwards  advised. 

So  I  come  to  this  which  is  tlie  Work  of  the 
Day ;  this  is  a  violent,  riotous  and  prophaoe 
entering  into  the  Church  by  him,  to  break  this 
Window  down  with  his  pike-btaff:  and  as  the 
matter  standeth  proved  to  rae,  itseeroclh  there 
are  these  circumstances  of  Aggravation  of  his 
fault. 

1.  The  first  circumstance  of  apgravation  i?, 
That  wlien  he  went  about  the  ukini^  donn  of 
this  window,  he  went  not  unto  the  bishop,  but 
chose  another  way.  2.  He  was  SO  yeap  of- 
fended at  it ;  ami  in  all  this  time,  we  think 
some  good  spirit  might  have  suggested  anto 
him  better  advice,  if  he  would  have  followed  ir. 
3.  By  his  Office  and  authority,  his  fiiuk  ii  the 
greater  and  more  scandalous.  4.  By  his  age, 
being  grown  grey,  he  should  have  fcearoerf  wis- 
dom* 5.  That  when  he  went  to  do.  this,  Ic 
went  in  private,  which  some,  have  said  to  be 
well  done,  hat  I  am  not  of  that  opinion :  true, 
if  it  had  been  a  work  of  necessity  in  him  to 
tike  it  down,  he  might  have  done  it,  hot  then 
he  mu«^  follow  his  order,  and  he  should  then 
have  taken  a  glazier  with  him  to  have  tnk^"  jj 
down,  and  not  brake  it  down  with  bis  sttft 
6.  His  Offence  is  the  greater  by  his  office 
of  justice  of  peace;  certainly  herein  lie  w« 
not  conservator  pach^  hr  besides  the  force  and 
violences  there  might  have  been  rtuch  discord 
and  blood-shed  about  It,  as  was-  well  ohserred 
by  Mr.  Attorney.  T.  By  the  doing  of  th«  act 
contrary  to  his  Conformity,  tiiere  have  bees 
the  like  insolences  done  in  the  same  Chtjrcb, 
for  which  I  think  there  is  a  catfse  agains*  mnflc 
of  them  depending  in  the  High  Commrtwn 
Court ;  there  was  the  Tomb  of  a  dead  bishop 
there,  his  bones  taken  up,  his  skull  nmt  a 
mazer  in  an  Apothecary's  shop,  (as  I  atn  m- 
formed)  his  dust  thrown  about,  and  aH  to  btny 
a  tanner's  wife.  8.  In  regard  of  his  teftden««« 
of  Conscience,  which  he  attedged  for  himsfjt: 
my  reason  is,  for  that,  if  he  were  of  a  render 
conscience  indeed ;  yet  in  this  thing  1  Aw'  *"J 
tence  him,  for  not  going  to  the  bishop  to  revesi 
it  to  h  m ;  if  it  were  hut  a  shew  of  ter»dem«», 


•  Dnvenaht  on  die  Coiosaians,  cap.  ♦•  *• 
p.  389. 
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tb^  sareljr  there  wss  the  more  wilAilnefls  in  his 
otFeucey  aod  this  can  be  no  eicnse.  9.  His 
£Milt  is  aggravated  from'hii  Professian.'  U  is 
in  honoiifuble  profession ;  and  as  it  is  a  great 
odrnce  in  a  divine  to  infringe  the  law  of^  the 
kim^dom  wherein  he  is  born  and  bred  up,  so  is 
it  also  a  great  offence,  if  those  of  the  profesBion 
of  the  law  vilify  the  poor  laws  of  the  Church. 
Thus  much  let  me  say  to  Mr.  Sheriield,  and 
luch  of  his  profession  as  slight  the  ecclesiastical 
Jaws  and  persons,  that  there  was  a  time  when 
churchmen  were  as  great  in  this  kingdom  as 
jou  are  now;  and  let  me  be  bold  to  prophesy, 
there  will  be  a  time  when  yon  wtU  be  as  low  as 
the  Church  is  now,  if  yon  go  on  thus  ta  con- 
team  the  Church. 

To  proceed,  he  went  into  the  .Church.  It 
pleased  God  to  give  him  a  fell  upon  the  place, 
and  if  it  had  not  been  God's  merdy  be  had 
broken  liis  back  upon  the  edge  of  the  pew; 
yet  all  this  while  these  thinss  have  not  wrought 
him  to  any  Confession  that  he  hath  done  amiss ; 
nty  he  saith,  he  was  penecuted  for  God's 
Cause,  (as  t  am  informed)  bat  I  think  he  per- 
secuted the  poor  Seitoo  of  the  Churcb|  they 
pQt  him  in  prison,  and  there  kept  him,  and 
wauid  have  kept  him,  if  my  Lord  Bishop  had 
not  sent  bail ;  and  if  it  had  not  been  for  the 
bishop,  they  would  have  turned  him  out  of  his 
place.  And  then,  just  upon  the  fact  com- 
mitted, Cometh  a  new  Lecturer  to  town,  and 
he  pitcbeth  upon  the  teit.  Psalm  cxix.  ver.  121. 

*  I  have  execnted  Judgroeot  and  Justice ;  leave 

*  me  not  to  mine  Oppressors.'  I  have  been  the 
willinger  to  render  this  account  at  this  time,' 
because  some  are  ready  to  slander  us,  as  raain- 
uiners  of  Popish  Superstition,  and  I  know  not 
what.  As  for  my  Seutence,  I  agre*  with  my 
Lard  Cottington. 

Lord  Wenlworth,  Tliis  it  ain  offence,  my 
lords,  oomniicted  by  a  man,  of  learnipg  and 
judgroent ;  the  persons  of  men  and  times  may 
aggravate  offences.  Men  now  in  these  days 
make  ihenonelves  wiser  than  their  teachers; 
whereas  it  is  said,  lie  did  this  our  of  conscience 
and  zeal,  and  ^ith  an  intent  to  honour  God, 
be  is  out  of  his  element.  Uzzah  touched  the 
Ark  with  a  good  intention;  but  because  he  did 
tbis  without  warrant  he  was  secretly  punished ; 
it  is  not  for  a  Divine  ro  meddle  with  ^  Little- 

*  ton's  Tenntes,'  nor  a  Lawyer  with  divinity,  to 
goTem  matters  in  the  Church.  The  Vestry 
h-td  uo  power  to  reform,  nor  authorize  Mr. 
Siierfield  to  do  this  thing  :  and  I  hold  it  a  very 
ITPat  boldness  in  htm,  to  justify  his  fact  under 
these  pretences:  for  things  which  Vestries  un- 
dertake to  do  of  themselves,  if  it  be  well  done, 
it  is  well;  if  it  be  not.  let  them  look  to  it.  But 
for  their  frequent  and  ordinary  transcending 
thtir  power,  it  is  high  time  that  the  bishops  be 
directed  by  the  king's  majesty,  to  regulate  all 
such  things,  and  to  reduce  all  these  vestry-men 
into  order  and  obedience.  I  shall  not  forbear- 
to  punish  an  offence  of  this  dangerous  conse- 
quence upon  that  ground  for  fear  of  giving  an 
•ccation  of  triumph  to  toive.    I  thiQk  liia  im- 


putaity  will  be  rather  an  encouragement,  to 
men  of  other  minds,  to  set  their  h:mds  to  the 
like,  of  which  there  is  great  danger.  I  shall 
not  therefore  in  my  Sentence  go  any  thing  lesa 
than  any  of  my  lords  here  before  me  have 
done;  *  That  he  be  not  any  longer  Recorder  of 
'  that  city;  that  he  be  bound  to^the  good  be* 

*  baviour;'  1  see  no  reason  but  a  gentleman 
may  tie  boimd  to  the  gf>od  behaviour :  for  hit 
public  acknowledgment,  I  think  it  necessary  to 
be  made  in  both  Churches;  and  that  he  pay 
1,000/.  fine  to  his  nwjesty's  use. 

Sir  RoUrt  Naunton,  master  of  the  Coart  of 
Wards  and  liveries,  gave  not  his  Sentence  be- 
cause he  was  not  in  court  the  last  day,  at  the 
begiiming  of  the  hearing. 

Lord  Newburgh,  chancellor  of  the  duchy  of 
Lancaster,  forbare  to  give  bis  Sentence  for  the 
same  reason. 

Viscount  Falkland  agreed  in  his  Sentence 
with  my  lord  Cottingtou,  *  for  1,000/.  fine  unto 

*  the  king,  &c.' 

Viscount  WimbleloM  aipreed  in  his  Sentenco 
with  my  lord  Heath,  *  for  acknowledgment  of 
^  his  Fault  to  the  bishop,  and  such  as  he  should 

*  think  fit  to  call  to  him ;  and  to  pay  a  fine  of 

*  500  marks  to  the  king's  majesty.' 

Earl  of  Holland*  lie  was  not  present  at  the 
beginning  of  die  hearing  of'  the  caube,  and 
thmfore  did  forbear  to  give  his  Sentence.    . 

Earl  of  lkvou$ftir€.  He  agreed  with  mj 
lord  Cottington  fur  1,000/.  &c. 

Earl  of  jJoriet.  I  conceive,  my  lords,  that 
the  prosecutor  of  this  cause  is  much  to  bo 
blamed,  and  did  the  court  legally  take  notice 
of  a  prosecutor,  where  tlie  king  »  a'  p4rty,  I 
should  give  my  vote  to  fine  such  a  man :  hio 
hath  here  made  a  great  noise  of  terrible  tliiagSy 
(seven  in  number)  but  hath  not  endeavoured 
to  prove  many  of  them.  I  shall  speak  sorao» 
what  of  the  matter  io  question  that  sticketfc 
upon  him^  and  not  meddle  with  what  hath  imc 
been  proved.  And  first  is  to  be  considered 
what  was  done;  a  Window  in  a  Church  wae 
brekeo,  because  of  the  Imago  of  God  the  Fa- 
ther whieh  was  in  it,  in  those  places  of  the  bead 
and  feet  of  the  Repvesentatioo  of  the  Deity ; 
this,  if  it  had  been  done  by  the  proper  Judgfy 
had  been  well  dun^.  If  all  unlawfiil  pictures 
and  images  were  utterly  taken  oat  of  tho 
churclies,  I  think  it  were  a  good  work  ;  for  at 
the  best  tbey  are  but  vaniues  and  teachers  of 
lyes.  For  the  Antient  of  Days  in  DMiiel  (I 
tsdte  it)  this  doih  not  give  warrant  to  fiwnw  m 
picture  of  God  like  an  ?>ld  man ;  but  it  sheweih 
the  eternity  of  God,  that  he-was  before  all  time* 
and  days,  ahd  it  cannot  be  taken  .to  be  tho  per^ 
traicure  of  nay  other :  for  thi»  being  made- to  ro* 
present  the  Creation,  it  must  needs  be  incemied 
for  (he  picture  of  God  the  Father ;  for  wfaae 
man  did  help  God  idiout  the  Creation  f  Tfaii. 
therefore  ie  unkwfol,  no  man  ever  saw  Gody 
nor  did  he  everappear  in  any  likenslto  to  mao. 
But  we  picture  Christ,  because  he  toolb  upon 
him  man's  nature,  and  was  man  aa  well  at 
God;  and  the  Hely  €phost  appeared  in  the  si- 
militude of  a  dove  :'  but  I  wish  there  were  no 
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Earl  of  Fembroke  and  Mantfgomtry^  Lord 
Chamberlain,  be  gave  no  Sentence  at  alL 

Earl  pf  Antndet,  hard  Mafsbal.  I  find 
faalt  witb  this  geotlemafi  for  keepuif;  doie  his 
Ofifence  of  Conscience,  which  he  sai8»  he  hd 
at  this  Window,  b^  the  space  of  90  yeais  to* 
gether :  He  should  in  all  this  time  have  revealed 
his  mind  to  the  bishop,  who  had  been  able  to 
direct  him ;  bat  upon  the  matter,  be  goeih  on 
his  own  aaihori^  to  break  down  this  wiod-Jir. 
This  being  long  kept  in  his  heart,  breaketh  oat 
to  deface  the  Image  of  God  in  a  mat).  Be- 
sides, he  leaveth  the  ordinaiY,  who  hath  power, 
and  goeth  to  the  Vestry,  who  bath  none ;  aod 
in  his  .fanatical  humoor  he  proceedeth,  and 
breaketh  the  order  of  the  Vesuy.  God  gare 
him  a  warning  ;  be  fell  upon  the  seat,  and  bath 
had  time  enough  to  think  of  it  since,  and  in  sU 
this  time  he  never  came  to  acknowledge  his  of- 
fence. I  agree  therefore  with  mj  lord  Cot- 
tinieton. 

Earl  of  ManthesteTf  Lord  Privy  Seal.  la 
this  cause,  my  lord^,  I  shall  profwund  two 
things  to  be  considered,  the  fact  itself,  and 
the  circumstance  of  it:  For  the  fact,  ibe  breal« 
iog  of  the  W  tndow  because  of  idolatry.  If  this 
ht^  been  in  a  man's  lay-fee,  then  be  had  beea 
bound  to  have  pulled  it  down ;  but  being  in  a 
parochial  churcn,  it  is  to  be  done  by  the  Ordi- 
nary, or  by  his  appointment.  This  therefore 
being  done  by  Mr.dnerfield,  upon  some  o^inioa 
that  he  had  in  the  power  of  the  Vestry,  it  was 
an  error  to  him,  but  pardonable.  It  doth  not 
appw  that  this  was  done  contrary  to  the  lo- 
hibition  of  the  bishop,  <  I>}on  notum  est  judici, 
-'  quod  non  notum  est  jodicialiter,'  he  had  oot 
therefore  notice  of  it :  For  my  lord  of  London^ 
a^ravating  circumstances,  it  is  true,  if  the 
thing  were  done,  as  it  is  charged  in  the  Inibrmar 
tion,  then  those  would  be  aU  against  him ;  but  we 
see  there  were  causes  it  should  be  taken  do^n ; 
it  is  proved  some  did  adore  it.  Uow  long  so- 
ever pictures  and  images  have  been  in  the 
churches,  I  hold  it  a  very  oflFensive  thin^  to 
make  such  a  picture,  or  representation  of  Cod. 
I  will  mention  but  one  author,  which  was  before 
ail  them  who  were  named,  the  prophet  Isaiah,^ 

*  What  likeness  or  mulitude  wIU  you  mske  of 

*  me,  saith  the  Lord?'  Yes;  but  idolatiy  lies  ia 
the  worshipping  of  the  imaM.  Take  a  wise 
man's  counsel.  The  painted  picture  int^sth 
the  ignorant  to  idolatry.  I  profess  it  would 
ofiend  my  conscience  to  see  it,  I  am  of  socb  a 
pare  conscience. 

But  there  are  three  other  things  for  which  I 
shall  censure  him.  1.  His  pretending  the  Or- 
der of  the  V«etry.  fl.  That  he  would  o^ea 
authority,  which  is  near  unto  Contempt.  3. 
His  passion  in  doing  it  himaelf,  and  not  by 
others.-— This  Cause  and  Sentence  hath  many 
judges,  even  so  many  as  hear  it  are  jndgai  of 
It.  ^  All  may  take  notice,  that  our  votes  art  to 
mainuin  order  and  government,  yet  not  to 
uphold. saperstition.  I  will  be  short,  I  will 
sentence  the  Defendant,  but  not  fine  him ;'  to 
'  make  ^ckoowledseinent  to  the  bishop,'  not 
to  disrecorder  him :  The  fact  des^rrci  oot  *  ^* 


image  of  the  Father,  neither  in  the  Church,  nor 
out  of  (he  Church. 

Secondly,  I  note  the  mind  wherewith  it  was 
done,  and  it  was  out  oif  a  little  too  much  xeal, 
his  conscience  was  tender.  This,  if  it  had 
bt^n  guided  well,  would  have  been  wonhy  of 
praise.  I  do  not  *>peek  this  to  make  as  if  men 
may  uke  upon  them  to  med4lle  in  uhat  be- 
lengeth  not  unro  them;  yet  there  isdifiorenoe 
between  a  fault  done  of  seaL  and  the  same 
thing  done  out  of  malice. 

Next  let  us  consider  the  authority  whereby 
he  did  it ;  and  herein  especially  Mr.  Sheriield 
had  no  power.  The  Vestry  had  no  power,  nei- 
ther  could  they  give  any  to  another ;  it  was 
therefore  an  error  in  him  to  conceire,  that  be- 
cause they  used  U»  mert  and  do  things  for  re- 
pair and  ornament  in  the  church,  that  therefore 
they  might  do  this,  being  a  piece  of  refi^rma- 
tioo ;  I  say,  it  was  his  error  to  do  it  without 
the  bishop  of  the  place.  I  would  not  be  mie- 
taken,  as  if  1  speak  or  did  any  thing  against  the 
anthority  of  the  reverend  prelates:  lor  I  take  it, 
whensoever  that  authoritv  goeth  down  or  de- 
cayeth,  the  monarchy  dietb  with  it,  I  think  they 
are  inseparably  joined  together.  But  this  was 
•n  opinion  of  nis,  that  it  was  their  lay-fee ;  and 
if  he  repent  him  of  his  opinion,  recant  it,  and 
depart  from  his  justification,  (though  his  An- 
swer be  otherwise)  I  shall  not  take  upon  me  to 
destroy  a  man  for  such  an  offence.  Th<^n  in 
what  manner  did  he  it  ?  Privately  and  without 
noise ;  and  this  I  hM  to  be  a  diminution  of 
his  ^ttl^  for  secret  evils^are  not  so  bad  as  when 
they  are  openly  done ;  the  same  evils  done  in 
chrnnbers,  are  not  so  bad  as  if  they  were  done 
in  the  market-place.— And  it  cannot  aggravate 
bis  fiuilt,  that  ne  is  conformable :  I  say,  in  my 
opinion  it  was  very  necessary  for  him  to  prove 
hnnaelf  a  conformitant ;  and  being  charged  in 
the  information  to  be  otherwise  mindH,  he 
did  well  and  wisely  to  clear  himself  by  proof. 

I  come  to  my  Sentence.  I  shall  not  sentence 
him  for  three  or  foi^r  Papisu,  nor  shall  I  foi^ 
bear  to  sentence  him  for  three  or  four  Schisma- 
ticks ;  the  reason  whj  I  diall  not  sentence  him, 
is  to  avoid  the  tumults  of  the  rude  ignorant 
people  in  the  countries  where  this  gentleman 
dwelleth,  where.be  hath  been  a  good  governor, 
as  bath  been  testified^  and  is  well  known,  and 
no  doubt  hath  punished  chunkennefs  and  other 
disorders ;  and  then  such  persons  shall  rgoice 
nod  triumph  against  him,  and  say.  This  yon 
have  for  your  severe  government,  lliis  I  think 
would  be  no  good  reward  for  bis  care.  The 
reason  why  I  shall  sentence  liim,  is  because  he 
bath  erred  in  his  manner  of  doing  this  thing,  in 
going  on  his  own  head  without  tte  Ordinair,  to 
n  wwk  of  this  nature ;  and  this  I  shall  hold  to 
be  an  ofienoe  in  thb  Defendant,  or  a  misde* 
scanour,  but  not  a  crime.  I  would  not  have 
him  to  loie  his  place  therefore,  nor  to  be  bound 
to  the  good  behaviour;  I  would  notwitli«tand- 
l9g  have  him  make  snch  Acknowledgment  to 
the  bishop  of  Sarum,  and  in  such  manner  aa 
besball  think  fit :  but  I  do  not  let  any  Fine  up- 


557]  STATB  TRIALS,  SCBAiaisl.  \03^.-^f<n'hreakk^apamtedGlm  Window.  [iSS 


Arcbbuhop  of  York  (Dr.  Neale).  May  it 
pleaie  your  lordships,  thi%  geiitleinaD|  Mr.  Sher- 
tieldy  is  informed  Against  by  bis  majesty's  At- 
tomey-Gefieraly  for  entering  with  force  into 
the  cbarcbof  St.  Edmond's  in  the  city  of  Salia- 
bury,  and  there  nndertakhig,  without  the  Ordi- 

nof  the  place,  to  be  a  reformer  of  idolatry, 
reeking  a  Glass  Window  in  the  same 
dbarcb,  wh^  he  did  of  his  own  authority.  In 
his  Answer  upon  the  matter,  he  setteth  forth  a 
justification. 

First,  he  saith  it  was  the  lav-fee  of  the 
parishioners :  bot  this  will  not  help  him,  for  it 
R  a  parocliial  chorch.  Next,  be  had  Warrant 
&r  what  be  did,  as  be  pleadetb.  That  he  did  it 
by  order  of  the  Vestry  :  1  wonder  what  is  the 
Vestry,  and  what  power  and  authority  they 
have  ?  it  is  a  place  where  anciently  the  oma- 
meots  of  the  church  were  kept ;  since  those 
things  were  gone,  there  were  meetings  by  the 
parishioners  to  agrte  on  matters  of  repair  and 
assessments,  auid  rates  for  the  church,  and  the 
poor;  and  they  did  meet  sometimes  in  the 
church,  and  sometimes  in  the  Vestry ,  no  man 
of  the  parish  was  excluded.  Afterwards,  to 
avoid  tomnlts  and  multinhcity  of  voices,  some 
bishops  had  appointed,  oy  special  instmments 
gnder  their  episcopal  seals,  that  such  and  such, 
to  a  set  number,  snould  he  Vestry-men,  and  be 
so  called,  and  shall  order  matters  for  the  re- 
pair of  the  church,  or  bread  and  wine  for  the 
Commouion,  and  sudi  like  things,  as  ihediarges 
about  bells,  £eo.  And  here  I  shall  make  bold 
to  remember  a  story  to  your  lordships  of  what 
passed  between  my  lord  Burleigh,  myself,  and 
Dr.  Bancroft,  the  then  bishop  of  London^  when 
I  was  vicar  of  Cheshunt.  I  was  then  a  young 
man,  and  I  had  an  opinion  that  there  was 
somewhat  in  a  Vestry;  and  had  a  purpose 
which  I  acquainted  my  lord  and  honourable 
patron  withal,  to  have  some* authority  deputed 
us  in  our  Vestry,  by  the  bishop  of  London  our 
ordinary ;  I  had  my  lord  Burleigb*s  letter  of 
commendations,  ahd  special  request  to  the 
bishop  fur  the  same.  His  lordship's  Answer 
which  he  gave  me  was  thus :  *  If  you  have  oc- 
'  casion  to  repair  the  church  or  the  bells,  to 

*  make  rates'  for  the  poor,  and  sdcb  like  things, 
'  this  you  may  do ;  but  if  yon  think  otherwise, 

*  or  aim  at  any  other  power,  it  shall  not  be 
'  allowed  yon,  and  yon  smell  of  the  presbytery; 
'  therefore,  I  pray  you,  commend  me  to  my 
'  lord  Buileigb,  and  tell  his  lordship  I  will  not 

*  incur  a  vramunire,  fer  I  have  somewhat  to 
'lose.' 

I  conclude:  The  Vestry  bath  no  power  to 
make  reformation,  nor  can  the  Defendant 
derive  any  power  from  them ;  Therefore,  as  for 
the  matter  of  offence,  the  picture  of  God  the 
Father,  no  man  ever  took  upon  him  to  paint 
the  essence  of  the  Deity.  But  the  question  is, 
whether  it  be  lawful  to  express  God  the  Father 
by  any  representation  ?  I  thiuk  it  not  unlawful 
initsdf.  llie  eternity  of  Alpha  and  Omega 
doth  appear  in  Christ,  and  Christ  is  the  Image 
of  his  Father.  As  for  those  divine  Homilies 
of  the  church,  set  forth  in  king  Edward's  days, 


and  that  in  special  against  Idolatry,  we  know 
the  times  did  not  bear  them :  nor  are  they  to 
be  taken' or  understood,  as  not  to  alllow  any 
manner  of  pictures  or  images  (though  it  ma^ 
seem  so)  of  Christ  upon  the  Cross ;  bot  it  is 
like  the  forbeariue  of  food  for  a  time,  as  St. 
Paul  saith  he  would, -for  fear  of  giving  offence 
or  scandal  unto  others,  who  are  weak ;  I.  say 
that  for  the  crucifix,  there  may  be  a  very  good 
use  made  of  \t*    As  for  the  purpose,  be  that 
sliall  look  upon  a  cmcifix  not  to  adore  it,  or 
give  anjr  divine  worship  thereunto,  he  must, 
needs  think  with  himself,  how  can  I  but  grieve 
and  mourn  for  these  sins  of  mine,  which  could 
not  be  expiated  but  by  my  Saviour's  blood 
npon  the  cross?  And  then  I  cannot  but  think 
of  the  great  love  of  our  Lord  Jesus  Christ  to 
mankind,  that  vouchsafed  to  die  for  my  sins. . 
And  tlien,*it  serves  to  increase  my  confidence  in 
him,  by  considering  that  he  has  given  himself 
for  me,  and  promised  that  I  shall  not  want  anr 
thing  that  is  good  for  me ;  and  that  he  will 
not  deny  me  my  prayers  in  any  thing  which  I 
ask  agreeable  ^o  his  will ;  so  that  thb  must 
needs  work  a  deep  impression  on  my  heart.  . 
I  thus  think  ;  but  when  it  cometh  to  be  super* 
stitious,  or  that  some  make  it  a  cause  of  idola- 
try, I  must  confess,  I  would  then  rather  want 
the  thing,  and  all  the  good  uses  of  it,  than  in- 
cur the  danger  of  propa|ating  idolatry.    That 
reverend  Jewel,  bishop  ot  Salisbury,  in  his  time     i 
had  a  commission,  and  he  took  down  all  idola- 
trous Windows  in  the  churches,  and  set  in 
place  thereof  clear  glass ;  but  he  left  alone  this 
Window ;  and  sorely,  if  he  had  thought  it  to  be 
idolatrous,  he  would  haTO  reformed  it^    And 
we  have  the  Creed  of  Athanasius  which  hath 
these  words,  *  That  Christ  is  of  one  substance 
*  with  the  Father ;'  therefore  the  Image  of  the 
Son  is  the  Image  of  the  Father,  and  therefore 
it  cannot  be  idolatry  simply  to  make  it.    But 
grant  that  it  was  a  cause  of  idolatry,  might  Mr. 
Sherfield  or  the  Vestrv  take  it  down  ?  He  saith 
in  his  Answer,  That  himself  and  four  others  of 
the  Vestry  are  justices  of  the  peace,  and  not 
altogether  private  men.     I  would  ask  htm  this 
question,  Whether  as  justices  of  the  peace, 
they  are  to  meddle  with  Reformation  m  the 
Church  ?  It  is  plain  they  are  not ;  yet,  as  a  pri- 
vate man,  he  nath  undertaken  to  break  this 
Window ;  whereas  the  agreement  of  the  Vestry  ' 
was  to  take  it  down :   Neither  was  it  meant 
that  he  should  do  it  himself,  but  by  the  glazier, 
and  set  up  new  glass  in  the  room  of  it ;  but  he 
hath  not  followed  this  neither.    My  brother, 
that  sitteth  bv  roe,  hath  very  well  and  learned- 
ly spoken  of   the  authority  by  which  these 
things  ought  to  be  done.    I  cannot  add  to  what 
hath  been  said  by  him  ;  I  shall  therefore,  be< 
cause  much  time 'hath  been  already  spent,  only 
insist  on  one  thing  m  tlie  Defendant's  Answer, 
and  so  conclude  my  Sentence.    He  saith,  tlie 
'authority  which  the  late  (jueen  had  to  reform  • 
and  set  forth  those  her  Injunctions,  were  given 
to  her  by  the  parliament.     This  is  not  well 
spoken.    The  statute  of  1  Eliz.  is  but  an  Act 
Declaratory,  not  to  be  taken  as  if  without  it  tbt 
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Sueen  had  bo  power  to  meddle  with  those 
liiniif  of  tAe  cinircii ;  for  this  authority  was  in- 
vested in  the  crown,  and  is  still  without  the 
parliament.  He  that  ^Rid  <  per  we  reges  r^- 
'  uant/  giveth  this  auihurity  to  tlie  king.  It 
m  good  to  meet  with  gmwing  eviU,  we  know 
nut  how  ^reac  a  fire  may  be  kindled  with  a 
imall  spark.  I  cannot  therefore  do  otherwise^ 
but  ame  to  fine  and  censnrc  him  lughly»  hav- 
ing otFiendcd  with  so  many  circumstances  of 
aggravation,  as  have  been  well  opened  by  di- 
vers of  your  lordships  before  me ;  therefore  my 
^  Sentence  is,  that  <  1  concur  with  my  lord  Cot- 
*  tington  in  all  the  parts  of  his  Sentence.' 

Lord  Covenlrv,  Li>fd  Keeper  of  the  great 
taal  of  England.  This  Cause,  my  lords,  L 
doubt  not  will  produce  a  £o6d  efiect ;  Sor  this 
gireat  audience  consisting  of  gentlemen  from  alt 
parts  of  the  kingdom,  cnnnot  but  be  satisfied 
that  we  think  it  not  fit  nor  lawful  to  represent 
the  Deity  by  piaare,  and  consequently  we 
condemn  Aomish  superstition ;  and  on  the 
other  side,  that  we  are  resoloiely  lieiit  to 
mainuin  the  goverament  by  the  reverend  Fa- 
then  of  the  Church,  the  bishops.  Ahd  all  this 
I  think  fit  to  be  carefully  expressed  in  driiwing 
UD  the  Sentence.  This  I  must  premise,  that 
when  I  speak  my  conscience  I  be  not  mi^t-tken, 
I  am  no  worshipper  of  graven  images ;  nor  on 
the  other  side,  am  I  of  that  peevish  turbulent 
humour  with  others.  Por  the  Charges  in  the 
Bill,  if  they  had  been  proved,  I  should  for  my 
part  have  trebled  the  Fine  'set. by  any  of  your 
lordships,  'inhere  was  oeser  canse  worse  pro- 
aectttea,  yet  we  are  to  consider  bow  much 
standeth  proved  Migain»t  the  Defendant  I'he 
Proserutor  causeth  the  Information  to  be  exhi- 
bited against  this  Defendant  and  ten  othen ; 
hut  those  ten  are  not  so  much  as  pressed  to 
answer. 

First,  to  speak  to  those  things  that  are  not 
prcnred,  but  only  chaiged  upon  him.  1.  He  is 
charged  with  Inconlbnnity,  therefore  it  was  ne- 
cessary forhim  to  discharge  himself  of  it  by  his 
Proof,  which  he  hath  done,  and  no  doubt  re- 
mnineth  in  me  to  the  contrary ;  for  the  prose- 
cutor, though  apt  enough  to  charge  him  with 
this,  yet  he  exhibiteth  not  a  witness  or  interro- 
gatory to  prove  it.  3.  That  he  did  tiiis  in 
Contempt  of  the  Ecclesiastical  Power,  and 
contrary  to  the  lord  bishop's  Act  of  Inhibition  ; 
but  it  is  not  proved  he  had  any  notice  of  it  be- 
fore the  act  was  done,  and  therefore  the  oath 
of  the  party  is  to  be  believed  :  nay,  tliere  was 
uo  endeavour  to  prove  it,  so  far  as  I  see.  And 
J  like  liot  so  well  Mr.  Chaocf  llor's  moving  the 
bishop  to  m»ke  an  act  to  continue  this  Win- 
dow, if  it  were  for  any.other  ctuise  than  to  pre- 
serve the  ecclesiastical  jurisdiction,  Mr.  Cmin- 
celior  should  have  done  well,  to  have  declared 
this  dislike  and  scandal  to  the  Wiuduw  to  mv 
lord  bisiiop  of  Sarum,  and  he,  no  doubt,  would 
have  removed  it.  I  do  not  say  the  bishdp  or 
ecclesiastical  judge  is  bound  to  givt*  notice  of 
bis  judicial  acts  in  tlieir  ordinary  proc  cdin^ 
in  course  of  the  ecclesiastical  Uw^,  uad  iheir 
own  jurisdictioiis :  But  ii'  yoa  will  charge  a 


man  upon  a  contempt  in  a  criminal  oonrt,  as 
here  you  must,  then  prove  he  hath  notice  of 
the  Inhibition  :  for  else  it  is  bntjj^fior«alut  j«- 
ri$f  which  in  the  ordinary  way  wiUnot  excuse; 
and  ^et  if  it  were  ignortuUiajurU^  I  do  not  lee 
hut  ui  so  high  a  course  of  prosecution  as  in  this 
court)  it  might  in  some  cases  diminiUi  a  faolt: 
but  this  is  igfufrantia  fBCti  in  this  case.  S. 
Ttiat  he  did  profimely  demolish  this  Wiudov, 
containing  a  representation  of  the  Creation, 
This  giveth  occasion  to  look  a  little  into  the 
nature  of  these  picstures ;  I  conceive  them  to 
be  unlawful  and  urelimous  pictures  of  God  the 
Father.  Two  of  tbeWitnesses  sa^  thev  were 
idolatrous»  and  made  to  represent  God  (he  Fa- 
ther ;  that  it  is  God  the  Son's  picture,  tliere  ii 
no  proof.  I  think  that  opinion  of  making  the 
Image  of  God  accordkig  to  that  of  Daaiel,  call- 
ing God  the  Aotient  of  Days,  in  the  fonn  of 
an  aniient  man,  is,  as  ray  lord  of  London  batb 
said,  erroneously  grounded ;  and  also  to  bnii| 
God  as  he  appeared  unto  Daniel  to  be  prs- 
sented  in  the  Creation,  which  was  lone  betore, 
is  somewhat  improper.  4.  Then  that  Mr. 
Sherfield  boasted  of  it,  it  is  not  proved  that 
he  did)  and  it  is  evidpot  that  be  doth  not  bonst 
of  it. 

Now  for  what  is  chaiged  upon  him,  u^ 
sticketh,  that  under  colour  of  the  Vestry's  Or- 
der, he  did  the  same,  and  without  the  bishop  of 
Sarum.  Aud  for  an  answer  what  Vestiies  are, 
I  read  not  of  a  Vestry  in  our  Book  of  Com- 
mon-LAw;  I  read  much  of  chorch-wardcns, 
and  their  doings.  If  it  be  a  meeting  of  the 
minister,  church-wardens  and  parishioners,  it 
is  a  good  meeting,  and  tliey  may  well  deal  in 
matters  of  reparation,  not  re  formation  T  and 
this  is  not  derogatory  from  tlie  authority  of  tbe 
bishop,  but  subordinate  to  it.  .  But  it  may  be 
tbrou^  the  neglect  of  tbe  prelates,  the  vestries 
do  encroach  upod  their  government ;  and  will 
be  more  disorderly,  if  they  be  not  regulated. 
My  Jord  of  London  did,  in  the  beginning  of  thii 
cause,  well  declore,  that  the  archdeacoo  is 
<  magnus  oculus  episcopi ;'  it  were  fit  for  these 
to  do  their  duties,  and  so  such  things  should 
not  be  left  to  be  done  unto  these  men  of  the 
parish,  I  mean  to  these  Vestry-men.  Now,  in 
the  Vestry  they  make  an  order  that  this  Win- 
dow may  be  taken  down  by  Mr.  Sherfield.  I 
do  not  say  nor  believe  ihey  haye  power  to  re- 
form ;  yet  he  proveth  by  way  of  prescripli«fl 
for  69  years  they  have  made  reparations  and 
meetings.  But  howsoever  he  duth  not  |>ursiie 
bis  order ;  and  this  indeed  was  not  dixreti^Ni 
in  him.  But  if  he  had  taken  down  white 
glas^j  I  do  not  see  any  reason  why  I  should 
sentence  bim ;  this  being  not  prosecuted  iii  an 
ecclesiastical  ordinary  course.  T.he  couocil  on 
both  sides  have  carried  themselves  in  the  cause 
extremely  well ;  and  for  ttieir  yielding  it  to  be 
a  parochinl  dmrch,  it  is  well  done,  and  no  fAuIt 
is  to  be  put  on  the  party  for  his  prote^utioo  ; 
for  1  cannot  think  but  wlien  he  made  hit  Aa- 
awer,  he  was  of  opinion  it  was  a  lay-fee,  be 
sweareth  it ;  and  being  he  no.w  confes»eth  it 
to  be  subject  to  the  bishop^  his  lult  is  a  grest 
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<leaJ  tlM  l«st»  ia  as  much  m  it  now  appeareth, 
be  doth  not  oppose  the  eccieainstical  auilioriiy. 
I  am  glad  to  hear  what  I  have  heard  (bis 
(Uy  fruro  my  lords  who  have  spoben,  and  from 
my  lords  the  reverend  bishops.  I  say,  it  ap- 
peareth  that  nothing  hatli  fahen  from  them  or 
aD)r  here  present,  to  allow  the  picturing  of  the 
Deity,  or  tlie  worshipping  of  images,  I  am 
Diach  inclined  to  that  opinion  of  Mr.  Secretary 
Cooke,  *  Tlmt  he  be  senttnced  by  way  of  He- 
'  prehension  and  Admonition  ;   I  hold  fit  that 

*  he  make  ins  acknowledgmeut  before  my  lord 

*  bishop,  and  repair  this  bruken  VViadow  in  de- 

*  cent  luanner.'  I  am  loth  Ike  sliould  be  put  to 
any  heavy  Fine,  the  rather  becaute  be  hath 
not  been  prosecuted  in  an  ^clesiastical  course , 
therefi>rel  giv«  no  Fine  at  all. 

The  Votes  of  the  said  lords  and  others  of  his 
aisje»ty*s  privy-council,  were  thus  disposed. 
Nine  oiereed  to  set  1,000/.  Fine  upon  Mr. 
Shcrfield  the  Defendant,  and  he  should  be  put 
out  of  his  place  of  Recorder,  be  bound  to  the 
{ood  beluiviour,  and  make  open  acknowledf** 
meat  of  his  fault  in  the  cluirch  of  St.  Edmonds, 
where  tlie  ofifeace  was  dune,  and  likewise  in 
the  cathedral  gburch  of  Sarum,  before  the  hi- 
fbop  there,  and  the  deans  and  prebends  of 
thst  church. — And  oide  others,  my  Lord- 
Keeper's  voi^e  being  one,  agreed  that  he  should 
not  be  disrecordedy  that  1^  should  n^ake  Ac^ 
knon^ledement  in  private  to  ibe  bishop  of  Sa- 
Tttm  of  ih^  said  offence,  and  in  such  manner, 
and  before  such  persons  as  the  said  bishop  of 
SiiriHU  ibottid  think  fit.  And  for  the  king's 
Fine,  these  were  again  divided;  four,  whereof 
9i;  Lord  Keeper  was  one,  gave  no  Fine  at  all. 


and  &ve  did  give  their  voices  to  seta  Fine; 
four  of  them  set  500  marks,  and  one  of  them, 
viz.  my  L.  C.  J.  Richaidbon,'  set  500/.  which 
fine  or  600/.  was  taken  fur  the  king,  because 
according  to  the  rules  and  orders  of  the  court 
of  Star-CWrber,  when  there  is  difference  of 
fines  in  an  odd,  the  kiujr  is  to  have  the  middle 
fine.  .  Therefore  the  Sentence  of  the  court  was, 
and  is  thus  entered  : 

*  The  Deteudant  beiug  troubled  in  conscw 
'  ence,  and  grieved  with  the  sight  of  the  pic- 

*  tures  which  were  in  a  Glass- Window  in  the 
'  church  uf  St.  Edmond  in  New  Sarum,  one  of 
'  the  said  pictures,  to  his  understanding,  being 

*  made  to  represent  (iod  the  Father ;  did  pro- 

*  cure  an  order  to  be  made  by  the  Vestry, 
'  whereof  himself  was  a  member,  that  the  Win- 

*  do IV  should  be  taken  down ;  so  as  the  De- 
'  feudant  did,  at  bis  own  charge,  glaze  it  again 
'  with  while  glass :  and  by  colour  of  this  order, 

*  the  Defendant,  without  acquainting  the  bi- 

*  »hop,  or  his  chancellor  therewith,  got  hintself 
'  into  the  church,  made  tlte  doors  fast  to  him, 

*  and  then,  wiih  his  staff,  brake  divers  holes  in 
'  the  said  painted  Window,  wherein  was  de- 

*  scribed  the  Creation  of  tho  World ;   and  for 

*  this  offence  committed,  with  neglect  of  epis* 
'  copal  authority,  from  whom  the  vestry  derive 
'  theH'  authority,  and  by  colour  of  an  order  of 

*  vestry,  %vho  Imve  no  power  to  alter  or  reform 
'  any  of  tlUf  ornaments  of  the  church,  the  De* 
'  fenilant  was  committed  to  the  Fleet,  fined 
'  600/.  and  ordered  to  repair  to  the  lord  bibhop 
'  of  his  diocese,  and  there  make  an  acknow- 

*  leds;ment  of  his  odence  and  contempt,  before 

*  such  persons  as.  the  bishop  would  call  tinta 
'  him.' 


142.  Proceedings  against  Wm.  Prynn,*  esq.  iit  the  Star-Chamber, 
for  Writing  and  publishing  a  Book  intitled,  **  Histrio-mastix, 
*'  or  a  Scourge  for  Stage-Players/'  &c. ;  and  aUo  against 
Michael  Sparkes,  for  printing/  and  against  William 
BuCKNER,  for  licensing  the  said  Book :  9  Charles  I.  a.  d. 
1632-3.    [1  Clarendon  s  Hist.  73,  158.    2  Rushw.  Coll.  220.] 

The  nh  of  February  16dS-$,  Mr.  Wilham 
Prpo,  utter-barrister  of  LincolnVfnn, 


brought  to  the  Star-Chamber;  together  with 
Micl^i  Sparkes,  William  fiuckoer,  and  four 

Sfc  

*  **  Mr.  William  Prynn  now  published  his 
'  Histrio-Mastix'  or  Book  against  Sta^^  Plays, 
licensed  by  the  chaplain  of  arcbbibhop  Abbot; 
wherein,  with  very  profuse  collections,  he  ex- 
posed the  liberties  of  tlie  stage,  and  condemned 
the  very  hwrfulness  of  acting.  In  his  way  of 
writing  he'<couid  not  refrain  from  over^loing 
any  subject  and  from  many  appearances  of 
railing.  And  because  the  Court  became  now 
more  addicted  to  these  ludicrous  entertain- 
ments, and  the  <^uten  herself  was  so  fond  of 
the  amusement  that  site  had  bore  the  part  of  a 
fsitomi  in  her  owa  royal  person;  therefore 

V<*L.  III. 


other  Defendants,  upon  Mr.  Attorney  Noy's 

Information ;  which  being  opened  by  Mr.  ^ud-  ' 

son  of  GrayVInn,  did  set  forth.  That  about  8 

Car.  Reg.  Mr.  Prynn  compiled  and  put  in  print 

this  Treatise  against  Plays  wss-  suspected  to  be 
levelled  against  tlie  practice  of  the  court,  and 
the  example  of  the  queen  :  and  it  was  supposed' 
an  Innuendo,  that  in  the  Table  of  the  Book 
this  reference  was  put,  *  Women  actors  noto- 
*  rums  whores.'  The  Attorney-General  prose- 
cuU'd  Prynn  for  this  Libel  in  the  Star-Chamher, 
where  he  was  sentenced  to  imprisonment  and 
other  penalties.  The  misfortune  was,  that 
bishop  Laud  was.the  instrument  and  abettor  of 
this  process  against  the  Book  and  the  Author, 
by  shewing  th<  l>ook  to  tlie  king,  and  pointing 
at  the  olTeostve  parts  of  it ;  and  then  by  em- 
2  o 
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a  libellous  volume,  entitled  by  the  name  of 
**  Hi$irkhmastix"  against  plays,  masques, 
dancings,  &c.  Aod  altboagh  he  knew  well, 
that  his  majesty's  royal  queen,*  lords  nf  the 
counsel,  Sec,  were  iu  their  public  festivals,  and 
other  times,  present  spectutnrs  of  some  masques 
and  dances,  and  many  recreations  that  were 
tolerable,  and  in  themselves  sinless,  and  so 
published  to  be,  by  a  Book  printed  in  the  time 
of  his  majesty's  royal  father;  yet  Mr.  Prynn, 
in  his  Book,  hath  railed,  not  only  at^ainst  sta^c- 
plays,*  comedies,  dancings,  and  all  other  exer- 
cises of  the  people,  and  against  all  such  as  he- 
hold  them,  but  farther  and  particular  against 
Imntin;;,  public  festivals,  Christmas-keeping, 
boufiies  and  maypoles ;  -nay,  against  the 
dressing  np  of  a  house  with  grten-ii^y.  And  to 
manit^st  nis  etnl  and  mischievous  design  in 
publislijni:  of  this  Libel,  he  hnth  therein  written 
divers  incitement^,  to  stir  up  the  People  to  dis- 
content, as  if  there  were  just  cause  to  lay  vio- 
lent h'<mds  oh  their  prince  ;  apd  hath  expressed 
in  many  speeches  ng:iinst  his  mnjesiy,  and  his 
houshold,  infamous  terms  unfit  for  su  sacred  a 
person.  He  hath  cast  an  aspersion  upon  her 
majesty  ih6  queen,  arid  ruiiin*;  and  uncliaritnhle 
censures  against  ail  cliristian  people.  He  hatii 
connnended  all  those  that  are  factious  pcr:>ons, 
thnt  have  vented  any  tliinj;  in  any  book  against 
■  the  state,  as  the  fdctiuus  Book  of  Dr.  Leijihujn, 
Jo.  ]\Iariana  a  jejuir,  to  draw  the  people  from 
his  majesty's  govt  rnnient,  which  is  of  most  dan- 
picrous  couseqiieuce  to  the  realm  and  f^tate. 
•  His  Book  is  of  ahove  IGOO  pages:  and  he  dealt 
'  with  one  Michael  Sparkes  for  the  pubhshmg, 
licensinfT,  mid  printing  thereoi',  who  is  a  perso^ 
that  is  a  common  publisher  of  unlawful  and  un- 
licensed books;  and  dealt  also  with  Mr.  Buck- 
ncr,  another  Defendant,  for  the  allowing  of  it 
fur  the  press;  and  with  the  other  four  Defen- 
4ant9  to  print  part  of  it,  and' publish  the  same: 
and  by  this  means  this  Volume  was  allowed 
and  published,  to  the  great  scandal  of  the  whole 
realm.  And  to  have  this  punished  according 
to  the  demerit  of  the  cause,  is  the  end  of  Mr. 
Attorney's  Information, 

ploying  Dr.  Heylyn  to  pick  out  all  the  virident 
passjges,  and  give  the  severest  turn  to  them ; 
pnd  Jastjy,  by  c;in7ir:;  those  Notes  to  the  At- 
torhey^GcneriU  for  matter  of  lulbrmation,  and 
Uniing  him  earnestly  to  proceed  against  the 
Author:  which  thoiij;h  a  prelate  micjtdo  witli 
Bincere  intention  to  suf)press  libelling,  and  to 
f  a^seit  a  ri'spect  to  crowned  head*;  yet  it  was 
looked  upon,  by  some  serious  men,  as  a  giving 
pountenance  to  the  Iji/'cntiousness  and  profane- 
fies'i  of  the  Stage,  vtbich  ought  rwiher  to  have 
betu  reproted  and  rtstrstiued  by  a  chri^tiun 
bishop."     Kennet. 

♦  ff  The  Quern  luid  acted  a  part  herself,  in  a 
pastoral  at  Somerset-House:  anti  this  B<M)k  of 
Prynn  s  wii*>  shewed  her  as  levelled  tu  her,  there 
beinj;  a  reference  in  ir,  Wo'm-ji  ActoisnoUijiou^ 
XVhores;  though  in  trutli  the  book  was  jiub- 
li^hed  six  weeks  before  the  queen *»  acting.** 
\Vhitluck':»  Mem.  p.  1)5. 


Mr.  Atkins  of  LincoloVInn  (afterwards  » 
Judge  in  the  court  of  Cou)uiun-Pleas)  opened 
Mr.  Prynn's  Answer ;  '1  hat  he  the  said  Mr. 
Prynn  taking  into  his  serious  considerntion  the 
frequent  retort  of  sundry  sorts  Qi  people  to 
common  Stage^lUays  about  the  city  of  Luiidon; 
and  having  read  divers  couucUs,  laws  and  sta- 
tutes of  this  and  other  realms,  against  tlie  fre- 
quenting of  common  stage-plays,  and  ti.e  judg- 
ment and  opinion  of  several  divines,  and  othrr 
antient  autliors,  and  divers  Tnglihh  writers  al- 
lowed by  public  authority,  and  his  own  judg- 
ment running  with  those  ;  nut  intending  to  n- 
ftect,  or  to  have  relation  to  the  kine,  (jueen, 
state,  or  government,  or  your  lordshji  s,  dnl 
about  seven  years  ago,  compde  this  bonk  cm- 
tied  Riitrio-masiix ;  ^hich  is  no  more  hut  a 
collection  of  divers  arguments  and  authoritrs 
against  common  Stagi-PJnys,  That  about  tmir 
Teai»  since,  he  did  coiiuiut  the  same  to  Aiithtiel 
SparJces,  one  of  the  Dcfendunts,  to  be  com- 
mended to  such  persons  as  then  h:id  authun  y 
to  license  books  for  the  press.  Sporkis  dii 
carry  it  to  Mr.  King,  belonging  to  the  lite 
ArcLbi«<liOp  of  Canterbury ;  nnd  bcft>rt*  l;e  hoJ 
peru<cd  this  hook,  Mr.  Burkner  had  auiliirity 
to  allow  of  the  books,  to  the  press:  ^'pa(tM 
brought  this  book  to  Mr.  Duckncr,  who  Lqi 
it  by  him  three  nmnths,  in  which  time  \\t  rlid 
fully  peiuse  it.  In  the  interirn,  he  gave  part  nt* 
the  hook  to  Sparkes  to  print,  and  kept  the  ne»t 
tdl  he  had  perused  it,  and  said,  that  he  should 
have  that  also  to  the  press.  In  October  fol- 
lowing, he  carried  this  copy  with  the  licence, 
and  caused  them  to  be  entered  into  Stationers- 
Hall,  and  did  compound  with  those  iliat  had 
authority  for  tlie  printing  of  tins  book.  It  wm 
printed  publicly,  and  not  secretly ;  and  because 
there  was  some  6f  the  copies  ch^se  written,  !•« 
caused  these  to  be  brought  again  to  pt  ruse,  to 
the  intent  that  he  mignt  not  be  decclTed  iq 
them ;  and  as  he  saw  cause,  corrected  (Iihh 
accordingly.  That 'in  E}.»sttr-Tenii  was  twehe- 
month,  the  Epistle,  and  the  «i  hole  First  Part 
of  the  Book  was  printed  ;  and  he  had  tio^et) 
examine  it  between  Easter-Term  and  Trinity, 
and  then  he  did  make  such  altf  rati'>ns  as  he 
s:iw  cause,  viz.  in  p.  7 11 ,  &'c.  And  afterwards 
the  Second  Fart,  and  two  sheets  of  the  index 
of  the  book  ^as  like«%ise  printed,  and  these 
were  likewise  broup:ht  to  Air.  Buckner;  so  that 
the  whole  Book  with  the  Index,  was  houmi  cp 
about  Christmas  following,  which  was  Christ- 
mas was  a  twelve- mo iith.  Mr.  Buckr.er  »-<•( 
for  Mr.  Prynn,  Hud  the  stationer  was  desin>ii* 
that  tJie  Book  might  be  pobhshed,  aixl  thai  I.e 
might,  send  some  volumes  to  him:  but  .Mr. 
Buckner  said,  he  could  wish  the  word  '  Pity/ 
in  such  a  page  might  be  left  out;  and  1  «t>h 
with  Mr.  Buckner,  that  <  Pit«'  mi^ht  l)e  added 
10  eve^y  page  of  the  Book.  So.  when  31  r. 
rrynn  saw  nil  this  from  him,  that  had  litenfc 
to  allow  printed  Bo<)ks,  he  conceived  it  a  sutti- 
cient  warrant  for  his  proceedings.  And  tor 
Uiut  which  b»  a  Hedged  in  thy  Inlbmiation,  ot 
Mr.  Prvnn's  commendjug  Dr.  Leightois  fof 
which  the  doctor  received  a  Cca&ure  ia  ^ 
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couity  in  the  quotation  thereof,  viz.  }iis  Book^ 
nnd  of  others,  hf  ndhereth  to  their  meaning  so 
ii%T  asy  and  wlier^in  they  are  agreenbte  to  the 
law:  aud  this  book  i»ns  printed  lon(»  before 
Dr.  L^ightoii  wtis  qaestioned  in  this  court, 
.^nd  as  lor  encaam^in^  of  others  to  be  fiictious 
orsediiiou!^,  he  satth  upon  his  oath,  That  he 
xvas  so  far  ftoin  disloyalty,  schism,  or  sedition, 
or  neglect  of  the  king,  state,  or  government, 
that  he  hatli  with  mucii  joy,  chearjulttess,  and 
thaiikfui«iess  to  God,  ever  acknowledged  his, 
and  the  rcat  of  the  king's  subjects  huppiuess, 
by  the  pence  we  have  under  his  majesty  «  happy 
p>veruniei2C :  and  this  Ans^^rer  and  intcntiuo  is 
binrere,  though  other  construction  be  made 
liiereopon.  lie  saiih,  he  hath  taken  his  oath 
of  Supremacy  and  Allegiance  in  the  University 
and  Inns  of  Coutt  where  be  hath  taken  his 
degrees.  That  it  never  came  iuto  his  thoughts 
to  opprove  of  Schism  or  Sedition :  aud  if  any  ' 
tiling  in  his  Book,  contrary  to  his  meaning, 
Imth  a '  mi9>€onstruction  towards  bis  majesty  s 
government,  state,  or  vour  lordsbipn,  he  doth 
prostrate  himself  at  his  majesty's  royal  feet, 
and  crave  pardon  and  grace.  Aud  he  doth  ap- 
peal to  your  lordships  inierpretations  of  thoae 
f>nrts  of  his  book  ;  and  doth  withal  desire  your 
ordships  favour,  and  to  take  it  into  your  con- 
sideration, that  he  hath  been  a  year  prisoner  in 
the  Tower :  aud  tliis  is  tlie  substance  of  his 
Answer. 

Mr.  Jeakint  of  Grays-Inn  opened  the  An- 
swer for  four  of'  the  i^efeudants.  First,  for 
the  poor  Widow  he  suirh,  for  any  manner  of 
coiubination,  or  knowledge  of  this  book,  or  of 
the  contents  of  it,  &c.  she  knowcth  nothing. 
For  the  rest,  they  all  say,  They  bcint;  illiierate, 
were  not  able  tu  judge  whether  it  were  fit  to 
pnss  tbe  Press,  or  not ;  that  the  Book  was  li- 
censed lu  he  printed,  a  Ho  wed  a  tier  it  was  print- 
ed, and  before  it  was  published,  and  it  was  en- 
tered in  the  Stationers-llnll,  and  the  .warden 
there  allowed  and  subscribed  it  to  be  a  book 
passable.  The  book  hath  been  tJiree  years 
ni  tht  press.  All  this  time  was  spetit  before  it 
was  priiited :  there  were  searches  made  during 
this  time,  and  they  came  unto  the  pre^s.  They 
saw  the  Book  there  in  a  public  way*  and  nut 
in  comers,  or  privately  printed,  as  is  alkJt;cfl 
in  the  Ii)f>rmalioii ;  and  it  was  printed  and 
published,  aud  some  of  the  books  sold  by 
Spvkes :  aud  Sparkes  saitb,  the  printing  of 
this  hook  cost  liim  almost  300/.  and  saith  upon 
his  oath,  he  fold  not  nisiny  book<(.  And  for  the 
cliur„»  upon  him,  of  bri  ig  a  commou  printer  of 
iiiiltuvful  booU,  lie  snitb,  He  hiuh  prospered  in 
Itiit  calling;  and  some  otlier  stationers  having  an 
e)e  upon  hi<n  tbr  his  thrift,  have  envied  hi«n  in 
pubhsliin^  of  books,  and  Icavcth  it  to  my  lords 
tbe  bisliops,  to  know  \<ihat  success  he  hath  had 
in  the  Ili^h-Coounission. 

Mr.  lAiptffcoi  of  GrnyVInn  opened  Mr. 
^ockner's  Answer.  He  saiih,  That  he  was 
clApUin  to  the  Itite  archbishop  of  Ctmrerbury, 
amrdoth  appr(n*e  of  the  church  without  any 
scruple^  aud  of  all  the  ceremonies  uf  England. 
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Chorch>music  he  doth  allow  of;  bowing  at  tlie 
name  of  3e*iUs  :  plays,  music,  and  dancing,  ho 
doth  esteem  theui  just  and  l<^uful.  And  for 
those  censures  nt;ainst  ecclesiastical  per»ons  in 
this  book,  he  d<ith,  iind  ever  chd-ablior  aud  de- 
test them,  lie  cuniVsscth  he  licensed  part  of 
the  bonk,  but  i)e%er  gave  onler  to  disperse  tho 
book  ;  but  when  he  iteard  it  was  published;  he 
did  endeavour  to  suppress  it :  and  to  tfie  rest 
of  the  Information  plcudelh  Not  Guilty. 

Then,  Mr.  A^oy,  Attorney  General;  spake  as 
folioweth  ;  This  volume  of  Mr.  Pryun's  is  writ- 
ten by  himself,  withuut  the  help  of  any  man. 
'1  here  are  passages  in  it  thnt  rdlect  upon  the 
king,  state,  ami  goverument,  6cc.  other  things 
reflect  upon  the  church  and  ck  rgy ;  but  for  tlmC 
there  is  no  charge  in  the  Information,  which  I 
did  conceive  fitter  to  be  led  out,  and  with&l  I 
received  a  command  for  the  same :  therefore 
finding  the  Church  so  deeply  wounded  by  Mrr 
Prynn,  I  do  leave  her  to  avenge  h«rself  of  hiin^ 
and  to  inflict  such  puni*«hment  on  bun  as  he 
deserves.  I  slmli  be  an  humble  suitor  to  the 
court,  that  tbey  would  be  pleased  to  commend 
tlie  prosecution  of  those  thmgt  that  c  •  icern  the 
Church  to  the  High  Commission.  There  are 
divers  particulars  whereMitb  he  is  not  charged 
within  the  Informacion  by  way  of  crime,  and 
so  it  is  not  proper  uow  to  bring  him  iuto  ques- 
tion for  them.  As  for  mentioning  of  Ceremo- 
nic-8,  &c.  of  dodicatinji;  Paul's  to  Diana ;  of  the 
Discipline  of  the  Church ;  the  complaint  of  new 
erected  Ahars :  I  wonder  what  AlUirs  he  means, 
I  hope  the  church  ^ill  examine  in  due  time;  as 
also  who  he  means  by  his  *  modern  iimovat«)rs ' 
in  the  church,  and  by  '  fiingini;  and  ducking  to 
'  Aharj',*  a  fit  term  to  bestow  upon  tbe  church; 
he  learned  it  of  the  ranters,-  beiii«i  used  among 
them.  The  Music  in  the  church,  fhe  charita- 
ble term  he  giveih  it,  is,  not  to  be  a  noise  of 
men,  but  rather  a  *  bleating  of  brute  beasts ; 

•  Choristers  bellow  the  tenor,  as  it  were  oxen  ; 
'  bark  a  counter  point,  as  a  kennel  of  dugs  \  roar 
'  out  a  treble,  like  a  sort  of  bulU :    gruut  out  a 

*  bass,  as  it  were  a  number  of.  ho^s  :*  liis  com- 
plaint for  suppressing  repetitions  by  way  of  Con- 
venticles; all  bjs  general  censure  of  all  the 
bishops,  and  of  all  the  clergy ;  ihcy  scorn  to 
iped  the  poor;  tl.e  *  silk  and  satiin  divines:' 
very  charitable  terms  upon  them  of  the  church ! 
Chrifctmas,  as  it  is  kept,  is  a  *  devil's  ChribUuas;' 
nay,  fie  doth  be- tow  a  great  number  of  pcges 
to  make  mm  ulfrct  the  name  of  Puritmi,  as 
tljouoh  Christ  were  a  Puritan,  and  so  he  siiuji 
in  his  Index.  Then  ctincerniug  the  Images  in 
tbe  Church,  he  Rptaketh  against  them,  and  put- 
teth  that  now  in  print,  which  was  cnntained  in 
an.  Answer  in  this  court.  <  Al-o  for  the  8abbatl»- 
day,  whether  to  betin  on  Saturday  niglit,  and 
end  on  Sundny  at  six  of  tbe  rk)ck.  Ti^ese  are 
things  proper  to  the  e\timination  of  the  Church; 
and  **baisoevcr  bcromelii  otihe  rest  of  ihe 
can^e  in  this  Court,  yet  I  comm<  nd  the>e-thini5s 
to  the  ronsideration'id*  the  C  hiirch.  I  wonder 
whnt  the  man  menns  to  biinc  I b<*e  things  under 
the  title  of  Sui-ci'i.ijs ;   Pluruiuits  ynder  th* 
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title  of  Staee  Piayen .  He  had  aa  end  in  it ;  br 
kad'an  end  in  it. 

Now  concerning  the  Book  itself:  This  Hook, 
said  Mr.  Noy,  it  is  the  witness,  it  di>«h  testify 
what  was  hii  intention,  and  by  the  Book  he  is 
to  be  judged.  If  it  had  been  found  in  the  street, 
and  of  Mr.  Frynn's  compiling,  and  brought  to 
this  court,  and  consideration  t  Ale  en  of  it,  the 
court  would  proceed  without  a  party  as^ainsi 
Air.  Prvnn.  And  here  Mr.  Attorney  recited n 
precedent  of  one  that  wrote  a  book,  and  it  was 
brought  to  the  council.  It  was  demanded,  who 
was  ifie  accuser  ?  answer  was  made,  the  Book 
was  the  accuser:  shnll  the  heretic  jeo  unpunish- 
ed ?  This  Book  it  is  Mr.  Prynn's  doing,  he  doth 
mit  his  name  to  it,  he  swears  that  he  did  write 
It  all. 

.  ^  Then  for  the  time  ot  compiling  it ;  seven  or 
eight  years  ago  it  was  compiled,  and  it  is  grown 
seven  times  bigger  than  at  iheiirst.  Mr.  Prynn 
about  eigtit  years  since,  shewed  it  to  Dr.  Goade, 
who  told  him  so  good  causes  of  dislike,  that 
might  make  any  reasonable  man  give  it  over. 
About  seven  years  ago  he  came  to  Dr.  Harris, 
to  desire  his  opinion  of  the  Book ;  and  he  told 
him  it  WMtf  unfit  and  unworthy  to  come  to  the 
press.  In  the  Parliament  lime,  before  the  year 
1630,  he  gave  some  part  of  it  to  be  printed  ; 
but  it  came  not  to  Mr.  Buckner  till  lon^  after. 
Sparkes  said,  he  would  print  any  thing  m  Par- 
liament thne. 

Now  we  are  to  consider  two  things,  from  the 
first  compiling  and  printing  of  thi«  Book,  to  the 
last :  First,  how  it  grew  in  volume ;  for  after  it 
wa^  delivered  to  the  press,  it  hath  grown  op  with 
diveis  things,  which  then  were  impossible  to  be 
known  at  that  time,  when  it  was  delivered  to 
the  pre^s;  which  appeareth  by  this.  In  1628 
was  the  parliament,  and  in  1631  St.  George  be- 
gan to  look  abroad  into  the  world.  I1iis  man 
bestows  eight  whole  pages  upon  St.  George,  for 
being  so  bold  to  look  out.  He  saith,  that  St. 
George  the  Arian  was  a  Cappadocian,  thoucrji 
bom  in  Cilicia,  a  part  or  provmce  of  Cappado- 
cia,  he.  and  that  St.  George's  advocate  was  an 
Englishnran,  bom  in  Gloucester ;  and  that  St. 
Basil  the  Great  was  bishop  of  Oesarea  in  Cap- 
padocia,  the  natrv/e  country  of  St.  George  the 
Arian. '  Certainly  he  could  not  tell  that  St. 
George  would  then  remove .  himself  abroad,  pr 
in  the  country  of* Gloucester,  &c.  at  that  time : 
but  this  roan  did  go  on  according  to  the  occa- 
sion in  1628.  A  woman,  in  1628,  acted  a  part 
of  a  Stage  Play  at  Black  Fiyers;  he  spends 
many  pages  about  this. 

We  all  know  what  time  the  dearth  was,  three 
years  ago :  be  taketh  occasion  not  to  pass  it 
over.  He  maketh  a  long  discourse  of  Plays, 
Masques,  &c.  in  tlie  late  penurious  times,  how 
they  were  as  expencefuJ  as  the  wan  were.  This 
is  to  shew  how  by  pieces  it  did  grow  bigger 
from  time  to  time. 

All  Stage  Players  he  terms  them  Roffues:  In 
this  he  doth  falsify  the  very  act  of  paniament, 
for  unlets  thy  go  abroad,  they  are  not  rogues. 
The  same  temi  he  givcih  unto  Scholars  acting. 
Mr.  Prynn  had  a  purpose,  not  only  in  this  to 


fall  upon  Stage  PUys,  but  ttpon  ^e  body  of  tbt 
Commonwealth;  and  to  infuse  it  into  mea^ 
minds,  that  we  are  now  mnning  into  Paganisa 
and  Gentilisml  He  falleth  upon  those  thiajp;! 
that  have  not  relation  to  Stage  Plays,  Muiic, 
Music  in  the  Church,  Dancing,  New-yeai'i 
Gifts,  whether  Witchery,  or  nl>t.  WitcherT, 
Church  Ceremonies,  6ic,  indistinctly  he  falleth 
upon  them ;  tlien  upon  Altan*,  Images,  Hair  of 
Men  and  Women,  Bishops  and  BOnfire«,  Cank 
and  Tables  do  offend  him,  and  Perakes  do  fall 
within  the  compass  of  his  theme.  St.  George 
never  oHended  him  ;  bOt  all  this  is  to  the  ead 
to  bring  a  belief  among  the  people,  that  we  are 
returning  back  agaio  to  Pi^anism.  His  cod 
is  therefore  to  persuade  men  to  go  and  lervt 
God  in  another  country,  as  many  are  gone  nl- 
ready,  and  set  up  new  laws  and  fancies  amoag 
themselves.    Consider  what  may  come  of  it. 

It  may  be  fit  enough  and  lawful  to  write 
against  Plays,  by  men  that  have  a  mission;  and 
they  must  do  their  errand  iu  mannerly  terms, 
and  in  the  same  terms  as  t>ther  men  expect  to 
bear  with  them.  Mr.  Prynn  had  no  missioa  to 
meddle  with  these  thin^,  to  see  whether  men 
should  not  return  to  Gentihsm ;  the  terms  which 
he  useth  are  such  as  he  finds  among  the  oyster 
women  at  Billingsgate,  or  at  the  common  con- 
dnit.  He  hath  raked  up  all  the  vile  terms  that 
could  be  found. 

Now  to  prove  that  this  is  Mr.  Prynn't  Book, 
read  Mr.  Prynn's  Examination, '  Inter.  5th, 
(which  being  read,  was  to  this  effect,)  That  Mr. 
Prynn,  without  the  help  of  any  other,  did  write, 
pen  and  compile  the  whole  book,  called  Hit- 
trio-mattix,  and  the  Epistle  before  the  Book, 
and  the  Index  and  Table  following. 

Now  for  the  publishing  of  this  Book,  it  doth 
appear  by  the  Deposition  of  Dr.  Goad^,  that 
ft  bout  8  'years  since,*  Mr.  Prynn  did  bring  a 
Book  to  him  in  writing,  of  about  a  quire  of  pa- 
per, concerning  Stage- Plays,  to  have  the  sSme 
licensed,'  but  he  held  it  unfit  to  be  allowed ; 
and  doth  well  remember,  that  as  to  bis  argu- 
ment of  tlie  unlawfulness  for  a  man  to  put  on 
woman's  apparel,  he  put  Mr.  Piynn  this  ques- 
tion ;  Suppose,  Mr.  Prynn,  ypurielf,  as  a 
Christian,  were  persecuted  by  Pagans,  think 
you  nut,  if  you  aid  disgui&e  yourself  in  yoor 
maid's  apparel,  you  did  well  r  who  answered, 
That  he  th'iught  himself  rather  bound  to  jield 
to  death  than  to  do  so. 

Dr.  Harris  also  deposed,  That  about  7  yean 
ago,  Mr.  Prynn  came  to  him  to  license  a  Trea- 
tise concerning  Stage-Plays,  but  he  would  not 
allow  of  the  same.  So  tins  man  did  deh>er  this 
Book  when  it  was  young  and  tender,  and 
would  liave  had  it  then  printed ;  but  it  is  snot 
grown  seven  times  bigj^er,  and  ieven  tiiMi 
worse. 

Nay,  We  shall  now  prove  when  it  went  fo 
the  press.  Read  Aost  in  the  Stationer  to  Inter- 
rogatory the  961th',  which  being  read,  wss  to 
this  effect ;  That  the  said  bo<^  called  HiUrih 
moitisy  was  given  to  this  deponent,  in  or  abotft 
the  last  parhamenty  at  which  time  leren  sbeea 
theraof  wm  priattii  «t  this  depoiiaot'i  kMi^i 
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wbich  this  deponent  so  f^'nted,  at  the  r^qu^st 
of  Mr.  Pnnm  and  Mr.  Sparkes,  upon  Mr. 
Prynn's  inrorTnation,  that  it  was  licensed,  and 
that  he  would  bring  the  hand  of  the  licenser 
anto  it.  B«t  thU  deponent  did  refuse  to  print 
toy  more  of  the  same. 

iUad  Joseph  H.  to  prove,  that  Sparkes 
wooid  set  upon  it  unlicensed  in  parlinment- 
time,  to  Inter.  26,  who  saith,  That  the  Defcn- 
(lam  Sparkes  did,  in  the  time  of  the  last  parlia- 
ment, print,  or  cause  to  be  printed,  dhrers 
books  without  licence ;  thereof  some  were 
Mr.  Prjnh's,  tome  were  Mr.  Bnrton*^  works ; 
and  this  deponent  hath  heard  Sparkes  say,  he 
durst  print  any  thing  in  parliament-time. 

Another  part  of  the  Charge  was  managed  by 
Mr.  Mason  of  Lincoln's-Inn,  reckoning  up  the 
Domber  of  Epithets  wherewith  Mr.  Prynn  bad 
aipened  all  torts  of  people :  and  he  said,  that 
it  was  a  Libel,  not  only  against  the  state,  but 
against  eirery  TOrcicular  person;  and  proved 
the  Charj^  by  diyers  passages  contained  in  the 
Book,  fol.  1201,  &c. 

Afterward  Mr.  Noy  proceeded  in  the  fitrther 
aiakirtg  good  of  his  Charge  against  Mr.  Prynn. 

May  it  please  your  lordships;  As  he  Imih 
fillen  foul  upon  all  thing!,  all  persons,  all 
sexes;  upon  the  magistrates,  upon  the  hous- 
hold  of  the  king;  so  he  hath  not  spared  the 
king  himself.  I  am  sorry  I  shall  have  occasion 
to  speak  any  thin^  of  it ;  but  there  is  a  great 
deal  too  much  in  his  Book.  My  lords,  after 
he  hath  made  all  thtee  complaints  as  intol«rabte) 
he  falleth  upon  all  indistinctly,  and  never  taketh 
opon  him  to  discern,  to  make  a  distinction, 
that  there  may  be  a  toleration  ;  but  falleth  foul 
Qpon  every  thing,  that  we  are  falling  into  Pagan- 
ism ;  men  and  women  are  naught:  he  spareth 
not  the  king  himself,  but  takes  upon  him  to 
teach  a  remedy ;  the  remedy  is  worse  than  the 
disease.  What  hateful  comparisons  he  bring- 
eth  with  other  princes  ?  as  Nero:  andspeaketh 
of  the  consummg  of  the  treasure  of  the  realm 
with  Masques,  and  of  the  late  penurious  times : 
a  base  word !  A  declaration  of  infamy  upon 
princes,  with  such«Iike  Conclusions  as  these  are. 
When  all  this  is  done,  he  teacheth  the  re- 
medy net  by  way  of  precept,  but  by  wajr  of, 
example ;  invites  meu  to  read  John  Manana,. 
and  two  grave  authors  more,  he  saith  men  not 
censured.  I  am  very  sorry  I  am  to  speak  any 
thing  wherein  the  kmg  should  be  named,  but 
be  would  not  forbear  it  when  the  pen  was  in  his 
hand ;  some  of  the  words  are  so  nasty  that  I 
Will  not  speak  them. 

After  Mr.  Attorney  General  bad  Spoken,  he 
called  for  ihc&e  Passages,  amongst  others,  in 
Mkrio-mattii,  to  he  read,  viz. 

To  his  moch-hoooor^d  Friendk  the  right  wor- 
shipful Masters  of  the  Bench  of  the'  honour- 
able ftoorishing  Law-Sodety  of  LincofaiV 
Inn. 

'  Having,  opon  my  first  arrive  here  in  LoA- 
'  doB,  heard  and  seen  in  foor  sevark!  Phiji  (to 
'  which  tfae  praixn^  importanttyof  Mmriil  ac- 


*  qnaintance  drew  me,  while  I  was  yet  a  novice) 
'  such  wickedness,  such  lewdness  as  tl^en  made 
'  my  penitent  heart  to  loath,  my  conscience  to 

*  abhor  all  Suge-Players  ever  since ;  and  hav« 
'  ing  then  likewise  observed  some  wofkl  eiperi* 

*  ments  of  the  lewd,  mischievous  fruits  of  Plays» 

*  of  Play-houses,  in  some  young  gentlemen  of  my 
'  acquaintance,  who  though  civil  and  chaste  at 
'  first,  hecame  so  vicious,  prodigal,  incontinent^ 
'  debauched,  yea  so  far  past  all  hopes  ofamend* 
'  meat,  in  half  a  year's  space  or  less,  by  their 
'  resort  to  Plays,  where  %«hores  and  lewd  cum- 
'  panions  had  inveigled  them ;  that  after  many 
'  essays  of  their  much  desired  reformation,  two 
'  of  them  were  cast  off  and  utterly  disinherited 

*  bv  their  loving  parents;  whom  I  heard  oft  com* 
'  plaining,  even  with  tears,  that  Phiysand  PIay«> 
'  houses  bid  undone  their  children  to  their  no 
'  small  vexation,  (a  gpod  Caveat  for  all  youn^ 
'  students  rn  keep  themselves  from  Play*hous^, 
'  b^  these  two  youngsters  harms :)  Hereupon  I 
'  resolved,  out  of  a  desire  of  the  public  good,  to 

*  oppugn  these  common  vice-fomenting  evils  z 

*  for  which  purpose  about  7  years  since,  recol- 
'  letting  those  play-condemning  passages*  whick 

*  I  had  met  with  in  the  Fathm  and  other  au- 
'  thon,  I  digested  them  into  one  entire  written 

*  Discourse  :    which  having  since  that  time  in- 

*  larged  beyond  its  intended  bnlk^  because  I 
'  saw  the  number  of  players,  play-books,  play^ 
'haunters,   and  play-houses  still  increasing; 

*  there  being  above  40,000  Play-Books  printed 
'  within  these  9  years  (as  Stationefs  inform  mc) 
'  they  being  now  more  vendible  than  tba 
'  choicest  Sermons ;  two  old  Play-hooses^being 
'  also  lately  re-edified,  enlaij^ed,  and  une  new 

<  theatre  erected :  the  moltitnde  of  our  Lon*- 

<  don  play-haunters  being  so  augmented  new^ 

*  that  all  the  ancient  DeviKs  Chapels  (for  so  the 

<  Fathers  style  all  PlB;f-houses)  being  five  in 

*  number,  are  not  sumcient  to  contain  thdir 

*  troops;  wltence  we  see  a  sixth  now  added  lo 
^them :  whereas  even  in  vicious  Nero's  reigDy 
'  there  were  hot  three  standing  theatres  in 
'  Pagan  Rome,  though  far  more  tpacioos  than 
'  our  Christian  London,  and  those  three  too 
'  many.  Hereupon  I  first  commended  it,  being 
'.  thus  augmented^  to  the  Licenser,  and  from 
'  him  onto  the  press,  where  it  hath  lingered 

*  longer  than  I  did  expect;  whicn  being  now 
'  at  last  brought  forth  into  the  world,  in  snch  n 
'  play-adoring  age,  that  a'  like  to  bid  deBanca 
'  to  it ;  I  here  bequeath  it  to  your  worthy 

*  patronage,  to  whom  it  was  first  devoted,  not 
'  caring  hnw  it  fares  abroad,  so  it  may  do  good 

*  and  please  at  home.' 

In  tJie  next  place,  Mr.  Attorney  Xoy  caused  ' 
to  be  read  oat  of  the  book  of  Hi$lrio-maiih, 
such  pai^esy  as  wefe  scandalout  to  tha  kin| 
and  government,  as  lol.  318^  6cc: 

Mr.  Atkins,  in  defence  of  Mr.  Piynn,  udd. 


Thit  the  eloquence,  of  tfaots  m 
aigoed  ai^nst  Mr.  Prynn,  macte  an  espositintt 
vrbich  was  no  nart  of  bis  jptentioa,  in  wfaiek 
point  ha  wonlaendeanmr  to  clear  licas;  and 
the  way  was  by  letting  their  iorddiipt  kno#, 
that  tD—y  Bwkiitn  in  thnt  Book  are  eni|  i%- 
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latively  spoken,  and  not  positive,  and  most  of 
tbem  are  but  the  atiiriuations  of  other  authors 
of  several  kintis  and  professions :  as  where  it  is 
taid,  that  '  such  incarnate  devils  as  frequent 

*  plays,' &c.  he«penketh  by  the  way  ofcoiiinion 
frequenting  of  Piay!«,  Ust  thry  prove  incarnate 
devils;  and  so  of  Indies  that  cast  off  their  nature 
and  modesty,  that  is  relatiiely  spoken  by  fre- 
quenting plays,  lascivinas  ^darning,  &r.  and 
when  he  ^peaketh  of  tlto^e  in  a  coutiiiual  pro- 
position, his  argument  is  ihus : 

*  That  whicti  doth  ordinnrily  (if  not  aUvay*;) 
«  dehle  ilie  eyes,  the  ears,  and  souls  botli  of  the 

*  actors  and  spectators,  by  incendrinc,  by  exci- 
'  ting  tuerctricious,  lustful,  lewd,  adulterous  de- 
'  sires  and  affections  in  their  henrts,  or  by  in- 

*  stigaiing,  by  preparing;,  by  indncling  them  to 
'  actual  uncleanness,  must  needs  be  abominable. 

*  and  unlawful  unto  Christians ;  but  these  Stage- 
.  *  Plays,  &c.  therefore  they  must  need*  be  abo- 

*  minable/  And  there  is  none  but  Whores, 
thunders,  or  foul  incarnate  Devils,  who  dare 
controul  that  mino.  truth. 

My  lords ;  He  doth  not  condemn  Now-ypar's 
.Gifts,  but  ackno«« ledges  them  to  be  as  tokens 
and  testimonies  of  favour  and  respect  from 
superiors  to  their  inferiois;  and  for  Dancing 
(under  favour)  he  doth  not  condemn  it  at  all ; 
he  hith  commended  tHe  same  as  single,  and 
dancing  the  measures.  And  for  dancing  in 
great  men  and  princes,  he  doth  protest  it  was 
#  far  from  his  thought  to  compar^>  these  times  to 
Kero'«,  under  so  pious  apd  relij^ious  a  prince  as 
we  have,  and  by  whom  we  receive  so  much 
happiness.  That  had  been  so  impious  and  un- 
worthy, that  he  could  by  no  means  make  any 
apolosy;  but  as  well  his  per8<»n  as  his  pen 
should  have  been  detestable,  if  lie  had  made 
any  such  comparison. 

And  where  be  doih  speak,  that  Dancing  and 
Masquing  have  been  near  as  expencefld  as  the 
wars,  in  that  lie  means  in  Henry  the  8ih*s  time, 
and  not  in  these  days ;  as  I  take  it,  he  speaks 
there  of  a  Historjr  that  doth  express  the  great 
charge  in  that  time. 

I  shall  desire,  as  I  did  be8:in  in  the  openii>g 
of  his  Answer,  that  he  may  lay  fost  hold  upon 
the  rock  of  the  kln/^'s  fiivour  and  mercy,  and 
compassion  of  this  court ;  and  what  his  inten- 
tions are,  they  are  best  known  to  his  own  heart, 
his  expres»i(»ns  known  to  your  lord^hips.  I 
cannot  condemn  his  heart,  I  will  not  excuse 
his  pen. 

I'his  if  your  lordships  will  give  me  leave,  I 
shall  say ;  I  have  lont;  known  him  in  a  Society 
of  Inns  of  Court,  where  he  has  lived  :.and  for 
his  ordinary  discourses  (except  the  matters  in 
this  Book)  they  have  not  hi  en  factious  or  sedi- 
tious. But  now  he  is  before  you r»  lordships, 
truly  for  my  part,  I  compare  him  to  tlw  condi- 
tion of  an  Astronomer,  uho  fixeii  his  eyes  so 
much  iipop  the  stars,  thut  he  did  not  look  to 
his  feet,  aud  so  fell  into  a  ditch  :  for  his  eves 
were  so  fixed  upon  this  suliject,  upon  the  ciim- 
HioM  resort  to  Stagevplays,  and  the  great  abuse 
that  comes  by  tilem,  that  he  forgot  to  look 
.     ^own  to  l|ift  band  that  guided  las  jioo,  which 


now  bringeth  him  under  your  lordships  censure. 
'Ihat  I  may  not  offend  the  patience  of  this 
court,  (ihe  court  is  full,  and  the  expectauon  is 
great,)  I  will  conclude  with  all  humility,  uud 
wish  and  crave,  tJmt  he  who  is  the  Supreme 
Judge,  may  be  with  your  lordships  ia  this  mat- 
ter, and  may  be  over  all  your  good  thought*, 
judgments  and  sentences  this  day,  in  this  cau:^ 
of  this  poor  gentleman.  And  this  is  alll  boot- 
bly  oiler  in  Defence. 

The.  next  day  of  hearing, 

Mr.  Holkmrn,  of  coonsd  with  Mr.  Pmiii, 
spake  thus : 

My  lords;  I  am  assigned  counsellor  with 
Mr.  Prynn.  The  Information  is. for  pubii!»hh ; 
in  print  a  IJbol  or  Volume  of  Libels  agaim 
king,  queen,  state,  Ike,  My  lords,  for  .Mr. 
Piynn,  he  doth  humbly  cast  himself  at  vour 
lordships  feet.  For  the  Book,  I  must  say,  he 
doth  humbly  submit  himself  to  your  lordships; 
yi  t,  my  birds,  his  heart  will  not  give  him  leau 
to  say,  that  he  is  guilty  of  those  gross  oficoco 
that  are  laid  to  his  charge.  He  confrsseth  hiiu- 
self  to  be  justly  brought  before  your  lord^hij;! 
for  his  ill  expressions,  ^  hich  may  prove  an  oc- 
casion of  scandal  by  misconstruction,  and  so 
some  dangerous  principle  may  be  infused  iuij 
the  subjects:  And  he  beggeth  your  lordship»to 
consider  of  them,  according  to  the  inteutious  of 
his  heart,  which  were  fair  and  honest,  though 
harsh  in  expression,  that  he  may  recene  a 
favourable  construciiou,  for  tliat  he  citetb  bii 
Authors  and  their  wor^ls,  and  not  his  own. 
And  for  that  he  nieddleth  witli  mallen>  n^i 
proper  to  Stage-Plays,  as  in  mentioning  iLe 
Sabbath,  his  meaning  was,  Stage-Plays  upon 
the  Sabbath-day:  liis  mentioning  Ilahiis  aud 
Recreations,  was  in  relation  to  men  puttio;  t.i 
wouiens  Iiabits,  and  unlawful  recreatiou  :.t 
plays,  and  so  he  conceives  them  not  altogether 
iinptrtinent. 

For  the  Manner  of  his  writing  he  is  heartilj 
sorry,  that  his  style  is  so  bitter,  and  his  iia^ia- 
tions  so  unlimited  and  general;  yet  in  ihislif 
was  It^d  thereunto  by  Authors  in  the  like  cx^, 
wl.ich  he  offers  for  his  excuse:  he  Lopes  iii» 
passion  against  these  abuse's  by  Plays  may  i 
little  plead  his  excuse. 

Now  for  the  Manner  and  Matter  alledgtti 
against  him  out  nf  his  own  Book,  in  that  be 
hopes  your  lorcUhips  lavour :  lie  saiih,  ibat 
those  that  are  judges  of  the  Books  f>»r  iicensiu?, 
they  are  guilty  of  the  matter,  and  he  hoptili 
that  this  Book  doih  differ  from  all  the  bo/x* 
brought  into  ibis  court;  for  here  are  none 
brought  but  such  as  are  unlicensed,  and  ilna 
is  licensed :  and  he  submitted!  thus  to  that 
point. 

My  lords,  as  to  the  general  end  and  inten- 
tion of  his  Book,  he  s*^eareth,  that  the  genci  i 
resort  unto  pluys  was  the  first  ocrasion ;  ?iH 
his  end  was  for'the  Ileformation  of  the  ahii?c 
of  it,  and  no  otherwise :  and  then,  my  lords,  be 
i  hopeth  he  shall  not  inciir  your  lordships  sertre 
censure.  He  did  not  send  the  Book  beyo»d 
the  sens  to  be  printed,  but  priottd  it  ^i 


«73]  STATE  TRIAI5,  9  Charles  I.  1 652- S. -/or  uriVw^ /iw  **  HistricMnasttx:'  [574 

which  ffo  be:ir  evidence,  that  he  doth  speak 


and  it  was  three  y/ears  tn«^the  press,  and  Hcem- 
ed  and  published. 

And,  my  lords,  the  Declaration  to  the  Tn- 
fi^)rmatinn  of  diis  court,  spenketh  something  to 
}u4  intentions,  viz.  to  ti'hom  he  dedicated  this 
Book,  and  he  dispersed  it  himself  to  men  of 
known  integrity  ;  and  crrtainly  if  his  heart  had 
been  guilty  of  those  foul  crnnes,  he  would  not 
hiive  presi  nied  one  of  these  Books  to  Mr.  At* 
torney  Xoy  hims^f.  He  did  nut  absent  hin!- 
self,  as  onu  |;uihy  of  such  ofTence^  would  have 
done ;  he  was  so  far  from  having  disloyalty,  that 
he  doth  commend  the  king  and  ^tate,  and 
that  C'MiJd  not  he  with  an  intention  against 
king  end  <»tate.  And  all  the  Charges  that  lie 
upon  him  for  ht»  fool  intentions  are  but  infer- 
ences U[x*n  his  Book,  and  conseqoencei^,  and 
«iich  of  them  only  that  be  strained,  and  not  ot 
nece«*ity. 

The  next  thing  charged  upon  him  is  Perjury, 
for  that  he  stiid,  he  shewed  no  part  ot  this 
botA  to  any  before  it  was  snewn  to  Spark  en  ; 
yet  ii  was  proved  by  Dr.  Harris  and  Dr.  Goiide, 
ihdt  tliey  >aw  it  many  years  »t;o.  As  to  this 
lie  saith,  ibey  speak*  only  of  his  Book,  concern- 
ii-s;  Plays,  containing  a  quire  of  paper:- and 
that  It  IS  true,  he'  did  ^hcw  them  buch  a  book  : 
but  that  book  was  not  this  book ;  though  they 
be  ()f  one  subject  and  matter,  yet  ttiey  diti'er 
much  in  form  and  frame. 

Then  Mr.  Hem  spake  on  his  behalf  as  fol- 
lows : 

My  lords  ;  We  that  are  assigned  counsel  for 
Mr.  Pry  on,  do  come  with  great  disadvunto^e, 
botli  in  number  and  judgments,  considering 
the  great  ability  of  tlie  king's  counsel,  who 
have  spoken  against  us.  If  the  construction 
the/  have  made  be  theirs,  then  clearly  we  ore 
(as  they  would  have  us)  to  fall  deep  by  your 
lordships  Sentence. 

The  weight  of  this  Cause,  and  the  aggrava- 
tions upon  it  by  the  king's  Counsel,  made  me 
the  last  day  (without  desire  of  my  chent)  to 
crave  farther  time,  for  we  durst  not  then  give 
any  Answer.  All  that  I  can  now  say,  it*,  Ttiat 
your  lordships  would  look  upon  the  intentions 
of  his  heart,  in  that  he  hath  explained  himself 
as  fair  at  any  man  can  .do  by  his  onth  :  how  m 
It  possible  to  make  other  proof  of  tMe  clear  hi- 
tentions  of  his  heart,  than  by  his  outh?  Hi& 
oath  is  admitted  as  proof  against  him,  in  the 
acknowledgment  of  his  Book;  and  sliall  it  uox 
be  admitted  to  him,  to  clear  the  integrity  of 
his  heart  ?  We  beseech  your  lordf^hips  to  fo<»k 
up<in  him,  as  not  writing  these  things  out  of 
pc-rversenes%  nf  spirit,  but  out  of  the  abundance 
-ef  his  heart  transported  with  7eal  against  the 
grow  ing  evils,  which  have  befallen' many  of  this 
nation,  and  some  of  his  own  acquaintance,  by 
their  frequ(*nting  of  Stage-Plays.  We  that 
know  him  uiiust  say,  as  far  as  our  kriowle<1g£' 
will  give  us  leave,  that  in  all  passages  that 
have  fallen  from  him  to  us,  lie  hath  expressed 
himself  full  of  devotion  and  duty  to  his  mn- 
jesty  and  the  qoeen;  and  shall  humbly  take 
leave  to  odtr  some  patsa^es  out  »f  his  liook, 


well  of  both  their  majcfcties,  and  of  the  staie  ; 
and  that  by  inferences  and  distinctions  there 
made  :  and  «\hat  is  k  but  inferences  made  out 
of  other  passages  of  his  Book,  wh'ich  doth  re- 
flect upon  him  .' — Which  Passages  were  opened 
by  the  Counsel^  bnt  not  read. 

The  Sextehce. 
Three  Star-CUauibtr  days  having  been  spent 
in  the  Ik  irmg  of  this  Cawse,  th?  Toidii  sat  the 
founh  day  to  proceed  to  Sentence,  which  held 
till  four  of  the  clwck  in  the  afternoon  ;  andihey 
pubsed  such  Seiuence,  on  Mr.  Prynn,  as  it 
expressed  in  the  ensuing  6peec!)cs,  which  in 
etftct  cuuiprchend  all  that  was  sai/1  hy  others. 

Tlie  fir-t  was  of  Francit  Lord  Cottington, 
Chancellor  of  the  Exclu*qi:er,  whose  turn  was 
to  heii'.n  HrsT  to  speik,  ns  being  in  the  lowest 
degree  of  nnality  by  his  place.  And  commonly 
he  that  bf  gmtieth,  as  he  oprneth  the  matter  at 
large,  so  he  iiiciineth  thereby  many  lords  to 
forbear  making  of  speech. cs,  and  only  to  de* 
cbre  themselves  to  concur  in  Sentence  with 
him  thnt  began  hrtt,  or  with  some  other  lord 
tliat  spake  bef.>re,  as  their  judv^menis  lead 
them. 

My  lords  (said  my  lord  Cottington)^  his  ma- 
jesty's   Atton^ey-Genernl   hath    brought    Mr. 
Prynn  before  y.iur  lordships,  with  other  Defen- 
dants, Thcnnus  huckner,  ^lichaf  I  Sjjarke*,  &c. 
It  is  :or  publisniog'a  libellous  Book,  or  Volume 
of  Libels,  to  the  scandal  of  his  majesty  and'the 
state.     To  ray  understanding  it  may  be  moie 
properly  snid,  the  &treat  »ud  high  niaiire  of  Mr:  - 
Prynn,  published  mid  declared  in  that  Libellous  , 
Book  ;  a  malice  expressed  in  h  manner  against 
all  mankind,  and  the   best  sort  of  mnnkindy     , 
against  king,   prince,    peers,  prelates,  magi>- 
trates  and  governors,  and  trulv  in   a  manner 
against  all  thing«>.   *But  that  wfiich  hath  bet  n 
more  remarkable,  i%  his  spleen   against   the 
Church  and  Government  of  it:  therefore  for 
that  I   will  not   sente»>ce  him,  (hecau-e  Mr. 
Attorney  doth  forbear  to  prosecute  against  liim, 
f«)r  that  which  belongeth  to  the  Charch)  yet  it  is 
an  argument  of  hi^  greol  and  high  malice  :  and 
when  I  consider  of  that,  which  hath  been  so 
often  repeated,  that  he  writ  this   Book  alone, 
su4vlv    he   was   assisted    immediately   by   the 
Devil  himself,  or  rather  he  hath  asM«>ted  the 
Devil.    He  hath  written  a  hook  against  the  due 
rev<rt  nee  and  hr»nour,  which  all  ChHst  inns  owe 
to  our  JJayiour  Jesus,   this  doth  cominre  my 
jiulgment  apainst  him  ;  but  the  Book  («s  ]Mr. 
Alton  ey  saith)   declares  (he   man,   it  is   the 
wife<tf-ss  ;  and  if  yo-  rlord«jhips  observe  the  par- 
ticulars nitd  style  of  it,  you  will   say  it  ia  a 
strange  thinjr ;  the  very  style  doth  declare  the 
intent  of  the  man,  and  thnt  is  (as  Mr.  Attorney 
said)  to  v\ork   fi  di*:content  and   dislike  in  the 
kifisi's  people  nganust  ihe/Clmrih  and  Govern- 
metit  and  disotioilience  to  our  gracious  sovc* 
reign  ihe   kinjr.     If  Mr.  Prynn  ehould  be  de- 
manded whftt  he  i*ould  hav**,  helik«th  nothing, 
no  sjtiite  or  sex  ;  mu*ic,  dancing,  \c.  unlawful 
even  id  kings ;  no.  ki|id  of  recreaiioni  uo  kind 
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of  eotertainmcat,  fko^  not  to  much  as  hawking, 
all  ara  damned.  Tb^  very  trutb,  Mr.  Pryon 
would  bav«  a  new  govemmeut^  he  woiild  Kara 
a 'new  church,  he  would  have  new  laws',  new 
entertaiomenl^  God    knows    what  he  would 

'  |)ave;  anew  king  he  would  have,  and  have  all 
the  people  of  his  mind,  to  be  discontented  with 
their  king  and  goveinment. 

Mr.  Prynn  confc  sseth  he  did  write  the  Book, 
and  it  is  true  he  did  endeavour  the  printing  of 
it,  and  the  publishing  of  ir,  this  is  proved  very 
weH ;  yea,  but  Mr.  Prynn  had  no  other  inten- 
tion but  a  tenderness  of  conscience,  he  meant 
no  hurt  to  tlie  king  or  state  (as  his  Counsel 
said):  but  Mr.  Attorney  answered  them,  that 
he  is  not  the  declarer  of  hit  intentions,  he 
must  be  judged  by  the  Book,  by  his  words,  more 
certainly  by  the  effect ;  for  ^11  good  men  do 
receive  scandal  by  this  Book,  and  all  of  Mr. 
Prynn's  humour  were  glad  of  this  Book.  When 
I  consider  what  kind  of  Libel  it  is,  it  is  not  liLe 
other  libels  :  other  libels  have  been  by  persons 
discontented,  some  poor  rogues  scattered  up 

'  and  down  ;  but  here  is  a  libel  in  folio,  and  in 
print,  and  justifieth  itself  by  authors  with  aa 
nigh  hand,  *  That  is  there,'  and  '  that  is  there.' 
And  (my  lord)  when  I  consider  those  high 
passages  in  his  Book,  I  protest  unto  you,  they 
are  things  to  be  abhorred ;  they  are  not  spoken 
relatively  (as  his  counsel  would  have  it)  but  po- 
aitiyely,  *  That  our  English  ladies,  shorn  and 
'  frizzled  madams,  have  lott  their  modesty ; 
'  that  tlie  Devil  is  only  honoured  in  dancijig  ; 

*  that  Plays  are  the  chief  delight  of  the  Devil; 

*  that  they  that  frequent  plays  aredaBnned,aud 
'  so  are  all  that  do  not  concur  with  him  in  his 
'  opinion.  Whores,  Panders,  foul  incariuUe 
<  Devils,  Jodas's  to  their  Lord  and  Master,  &c. 
'  princes  dancing  in  their  own  persons/  bis 
censure  of  them  is  infamous,  &c.  But  Uie  foulr 
est  of  all  is,  '  That  this  wUs  the  cause  of  un- 

*  timely  ends  in  princes.' 

My  lordi,  shall  not  all  that  hear  these  things 
thin^  that  it  is  the  mercy  of  the  king  that  Mr. 
Prynn  is  not  destroyed?  Have  we  not  seen  men 
lately  condemned  to  be  hange'd  and  quaitered 
lor  far  less  matters  ?  One  Peacham,  I  was  my- 
self employed  with  others  in  the  examining  of 
bim  ;  he  confessed,  that  the  Writing  for  which 
he  iftiis  questioned,  was  a  Sermon  that  he  did 
intend  to  preach:  the  Words  were  against  the 
pei^n  of  the  king,  yet  be  never  preached  it ; 
yet  because  he  had  written  it  with  an  intention 
CO  preach  it,  he  was  brought  up  on  this  point 
and  condemned  to  die.  But  this  Book  is  in 
print ;  it  is  against  all  magistrates,  and  parti- 
cularly againbt  the  king  our  sovereign,  and  his 
blessed  consort.  And  yet,  my  lords,  it  pl'easetli 
his  majesty  to  let  Mr.  Prynn  have  his  trial 
here.  I  will  not  trouble  your  lordships  with 
any  more  parts  nf  the  Book :  Mr.  Attorney 
noted  unto  your  lordships  that  you  sh'>uld  see 
Jiow  necessafy  it  .was,  that  Mr.  Prynn  should 
be  clean  cut  off,  as  one  that  Imtli  a  long  time 
endeavoured  to  move  the  people  to  disobedi- 
ence against  the  king,  &o.  S«i  I  say  with  Mr. 
i^ttorne^,  it  is  high  tiu«e  tUat  Mr.  Prynn  mav 


ba  cut  off,  so  fiir  89  may  go  with  tlie  Censoi^ 
of  this  Court.  My  lords,  Mr.  Prynn  is  better 
df  alt  withal,  than  he  would  have  prioces  imk 
with;  he  hath  had  very  fair  trials. 

For  his  Deieuce,  I  look  notice  of  it  Ukeaise : 
I  do  ronember  that  all  tlioat  gentlemeo,  that 
were  employed  aod  assigned  as  counsel  for  his 
Defence,  every  one  of  them  began  to  crave 
mercy  of  the  Court ;  yet  ibey  came  with  a 
Defence  and  Justification,  so  far  as  thsir  g^um 
would  bear.  Mr.  Holboom  said.  That  for 
'  Players,  thty  were  rogues  by  ibe  stttute:' 
Yet  Mr.  Attorney  said,  *  They  are  ^t  rogoa 
'  by  th«  statute,  unless  they  wander,  kc,*  Mj 
lords,  he  said,  his  intention  was  ^nst  public 
aad  common  Plays;  yet  seek  hU  his  book 
thorow,  and  you  shall  find  it  is  against  plauia 
princes  .pal aces.  His  intention  now  must  be 
understood 'by  his  Book,  and  by  his  words;  and 
that  which  he  doth  apply  of  any  author  is  his 
own.  And  I  think  his  Defence  did  aggravate 
his  offence.  As  to  his  Defence  against  tb« 
ladies,  he  saith,  he  speak? tli  it  relatively  ami 
not  positively;  yet  he  saitli,  'Our  Koglish 
^  Udiies  are  so  and  so  wbori&h,  &c.'  And  tor 
that  part  of  his  Sook,  wherein  he  condemni 
Murder,  Mr.  Pryaa  will  have  murder  uohiwrul; 
but  execution  of  princes  is  not  murder,  aad 
tberefort  that  is  a  lawful  acc  Mr.  Attoroe; 
said  well,  the  end  of  this  man  and  John  Man* 
anna,  (a  Jesuit)  ^cc.  they  are  all  one,  tbej  all 
cry  malice  against  princes. 

I  shall  humbly  crave  pardon,  and  dischar^ 
my  conscience,  «Qd  shall  let  your  loidslups  see, 
how  I  underataud  the  sense,  aud  that  so  1  aia 
to  judge  ;  and  I  conceive  it  to  be  as  your  k>rd« 
ships  see,  that  the  malice  of  this  Book  is  seaioM 
king  and  state :  and,  my  lords^  with  this  1  sen- 
tence Mr.  Prynn. 

I  do  in  tlie  first  place  begin  Censoce  with 
his  Book ;  I  condemn  it  to  be  burnt,  ia  tb« 
most  pul4ic  manner  that  can  be.  Tite  manner 
in  otlier  cnimtries  is,  (where  such  Books  are) 
to  be  burnt  by  the  hangman,  though  not  used  iu 
England  (yet  I  wish  it  may,  in  respect  of  the 
stnmiscneas  and  lieinousnes^  of  the  matter 
contained  in  it)  to  have  a  strange  manner  of 
burning;  therel!ore  I  shall  desire  it  amy  be  lo 
burnt  by  the  band  of  the  bandsman.  It  it  inaj 
agree  with  the  court,  1  do  adjudge  Mr.  Prviui 
to  be  put  from  tlie  bar,  and  to  be  for  ever  ui>* 
capable  of  his  profession.  I  do  adjud|;e  iiim, 
my  lords.  That  the  Society  of  DocolaVIun 
iio  put  him  out  of  the  society  ;  and  becati»e 
he  l»U4]  hi*  ofTipring  fi-om  Oxtord  (now,  with  a 
low  voicr,  suid  the  bishop  of  Canterbury, '  I 

*  am  soiTy  tluit  ever  Oxford  bred  soih  an  evil 

*  member*)  there  to  be  degraded.    And  I  *> 
condemn  Mr.  Prynn  to  stand  in  the  pillory  io 
t;wo  places,  in  Westminster  aud  Cheap^ide;   | 
and  tliat  he  shuU  lose  both  liis  ean»,  t»uein  eacli 
place ;  and  with  a  Paper  on  his  head,  declaring 
how  foul  an  otience  it  is,  viz.  •  That  it  is  /or   | 
'  an  infamous  Libel  against  both  tlieu-  ioajrsU>^   | 
<  state  and  governmeuL'    And  Instlv,  (n«y  "o^ 
lastly)  I  do  condemn  him  iu  5,000/.  fine  to  the    , 
king,    And  lastly,  perpetual  Imprisoiuueut. 
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There  are  ot^r  DefeiidAntSy  Tboimis  Buck- 
ner,  Mhom  I  conceive  to  be  tlie  cliRplniit  char|B|- 
cd  with  the  licensiug  of  tlic  Book.  I  ub!*erve» 
that  Mr.  Attorney  batii  little  or  uutliiog  prose- 
eated  against  hini.  It  is  said,  iie  did  cumbioe 
with  the  Writer  and  Statiouw  for  this  infamous 
Libel.  It  cioth  appear  that  he  did  license  it, 
or  at  least  64  pages  thereof;  I  think  it  be  als9 
true,  that  Mr.  ^ckner  did  see  the  Book  after 
it  was  printed.  It  is  said,  for  his  excuse^  That 
Mr.  Buckner  was  coBened  and  surprized  by 
^  Mr.  Prjnn  and  Sparkes ;  but  it  is  plain  lie  li- 
censyi  it,  or  i\t  least  64  pages;  therefore  I  shall 
jud^e  according  to  the  proof,  as  it  is  the  usual 
costdiD  of  I  bis  Court.  I  must  j  udge  M  r.  Buck- 
a<!r  to  be  worthy  of  a  very  sharp  Sentence,  for 
certainly  there  is- a  very  great  incouvenience 
fiiilen  upon  the  state,  fur  want  of  due  exami- 
nation :  to  what  purpose  is  there  an  examina- 
tioo  of  Books,  if  there  shall  be  a  connivance 
and  winking  at  the  party  that  doth  it?  I  shall 
think  Mr.  Buckner  not  only  worthy  of  a  severe 
reprehension,  but  I  shall  censure  hiok  first  to 
have  Imprisonment  according  to  the  course  of 
lhex»urt,  and  50L  Fine  to  the  king. 

Now,  uiy  lords,  the  next  is  Michael  Sp»rkes, 
and  'be  is  the  third ;  and  be  is  the  Printer  of 
the  Book ;  and  binder,  and  publisher  thereof. 
In  his  Defence  he  hatli.  shewed  your  lordships 
a  piece  of  the  Book  licensed  by  Mr.  Buckuer, 
aad  saith,  it  was  all  licensed,  but  that  he  proves 
not;  but  that  it  was  entered  in  the  Stationers- 
Hall,  that  he  proves.  But  I  do  find,  that  he 
persuaded  men  to  buy  this  Book  after  it  was 
prohibited;  and  before  it  was  prohibited  he 
nersoaded  men  to  bur  it,  saying,  <  It  was  an 
'  excellent  Book,  and  it  would  be  called  in,' 
and  then  sell  well.  I  do  fine  Sparkes  500/.  to 
the  kingy  and  to  stand  in  the  pilloi7,  without 
touching  of  his  ears,  with  a  Paper  on  his  head  to 
declare  nis  olTence,  and  it  is  most  necessary  in 
these  times;  and  ft>r\he  pillory  to  be  in  Paul's 
Cliurch-yard.  ('  ^^  ^^  ^  consecrated  place,' 
laith  the  Archbishop  of  Canterbury).  I  cry 
your  grace's  mercy  (said  my  lord  Cottington) 
iKen  let  it  be  in  Cheapside.  For  the  otfier, 
three,  I  find  that  Mr.  Attorney  doth  not  pro- 
secute them;  therefore,  my  lortls^  I  do  not  cen- 
sure them. 

The  next  in  course  that  spoke  after  th^  lord 
Cottington,  w«is  the  L.  C.  J.  AicAord^n.^My 
Lords;  Since  I  have  bad  the  houoiur  to  attend 
this  Court*  writing  and  printing  of  Books  have 
^en  exceedingly  found  fault  withal,  and  liave 
received  a  sharp  censure,  and  it  doth  grow 
every  day  vroise  and  worse ;  every  man  taketh 
upon  him  to  understand  what  •he  coucei?eth, 
and  thinks  he  is  nobody  excippt  he  be  in  print. 
We  are  troubled  here  with  a  book,  a  monster, 
'  Monstrum  horrendum,  informe,  ingens  I'  It 
Lath  been  a  question  who  is  tlie  AuUior  of  this 
Book  ?  Sorely  I  am  satisfied  in  my  conscience 
be  is  the  author-  of  it :  but  truly  give  me  leave, 
I  do  not  tluAk  Mr.  Pryun  is  the:  only  aetor  in 
this  hook»  hut  that  there  were  raaiiv  lieads 
and  bands  therein  bevd«0  himself.  1  would 
to  God  io  beftV^Dj  the  4evil  ftnd  idl  ebe  that 
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bad  their  heads  and  hands  therein  besides  Mrl^ 
Prynn,  were,-  &c.  for  1  think  they  are  nil  ill: 
wiiler^  to  the  »tate,  and  deserve  severe  punish<» 
meutaa  well  as  Mr.  Prynn  duth.  This  Book 
is  the  subject  of  this  day's  work,  and  it  u  an* 
nexed,  by  -Mr.  Attorney,  to  the  very  infornMi- 
tiou  itself. 

For  the  B<)oS,  I  do  hold  it  a  most  scnndiitoiis; 
infaittous  Libel  to  the  kinj^'s  majesty,  a  most 
pioHs  and  religious  king ;  tu  the  <)iieen's  .mtn 
jesty,  a  most  excellent  and  gracious  quei^n : 
such  a  one  as  this  kingdom  never  enjoyod  the 
hke,  and  I  think  the  earth  never  had  n  better. 
It  is  scandalous  to  all  the  honour alile  lord«,  and 
the  kingdom  itself,  and  to  all  sorts  of  people* 
I  say,  eye  never  saw,  nor  ear  ever  heard  of 
such  a'scandaloik  and  seditious  thing  as'  this 
mis^bhapen*  monster  is.  How  scandalous  a 
thing  it  is,  hath  appeared  alreatjy  to  ynor  lord- 
ships, by  the  kin^  and  queeu'^  counsel  against 
Mr.  Prynn ;  I  will  not  for  my  part  repeat. 

Yet  gi\'e  me  leave  to  read  a  word  or  two, 
where  he  comah  to- tell  your  lordships  of  tliO 
Reasons  why  he  writ  this  book  :  Because  lid 
saw  the  number  of  the  plays,  plav- books, 
play-haunters,  and  play-houses  so  exceedingly 
mcreased,  there  bein);  abnve  40,000  play«lK>oks, 
being  now  more  vendible  than  the  choicest 
Sermons.  What  saith  he  in  tl»e  Kpistle  Dedi- 
catory, speaking  of  play-books?  ^  They  are  sO 
'  big  a  price,  and  are  prmtrd  in  far  better  pa* 

*  per  than  mo»t  octavo  and  quarto  foibles,  which 
'  hardly  find  so  good  vent  as  they ;  and  theii 
^  come  in  such  abundance,  as  tltey  exceed  all 

*  number,  and  it  is  a  year's  time  to  peru^iO 

*  them  over,  they  are  so  multiplied  :'  and  thea 
he  putteth  in  the  margin,  *  Ben  Johnson,  &c. 

*  printed   in  better  paper  than  most  bitilcs. 

*  Now  if  this  be  not  a  tax  upon  the  kingdom, 

*  to  print  these  books  in  better  paper  than  thtf 
'  Bible  itself,  for  my  part  I  leave  it  to  yoof 

*  lordships/  This  monster,  this  huge,  mis-' 
shapen  monster,  1  say,  it  is  nothing  but  lies,* 
aad  venom  against  all  sorts  of  people.  It  is  a 
strange  thing  what  tliis  man  taketh  upon  him  : 
He  is  not  like  those  Powrier-TraitoH,  they 
would  have  blown  up  all  at  once;  this  throwetn 
all  down  at  once  to  bell  together,  and  deliveiH 
eth  them  over  to  Satan.  I  beseech  your  lord- 
shipsb  to  give  me  leave :  '  Stage-plays,'  fire 
saitli  he,  '  none  are  gainers  and  honoured  by 

*  them  but  the  Devil  and  Hell ;  and  when  ther 

*  have  taken  their  wills  in  lust  here,  their  souls 
'  go  to  eternal  tonnent  here^fler.'  And  this 
mast  be  the  end  of  this  monster's  horrible  sen- 
tence. He  'saith,  *  So  many  as  are  in  play 
'  houses,  are  so  man/  unclean  spirits ;'  and 
that  '  Play-haunters  are  little  better  than  m« 
'  camate  devils.'  lie  doth  not  only  c<mderoii 
all  Ptav<^ Writers,  but  all  protectors  of  them, 
aud  all  beholding  of  them ;  and  dancing  et 
plays,  and  singing  at  plays,  they  are  all  damned, 
and  that  no  less  than  to  hell.  I  beseech  your 
lordships  to  give  me  leave  but  in  a  word  to  read 
unto  you  what  he  writes  of  dancing,  fisc.  *  It  is 
'  the  Devil^s  professipn  ;  and  be  tha(  entersih' 

*  into  a  danoe^  entereth  iaio  a  devilikh  profts^ 

2p 
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*  sion ;  and  so  manj  paces  in  a  dance,  so  many 

*  paces  to  hell :'  This  is  that  which  he  c6nceiv- 
eth  of  Daocing,  *  llie  woman  that  singeth  in 
'  the  dance,  is  the  prioress  of  the  Deri],  and 
'  those  that  answer  are  clerks,  and  the  be- 

*  holders  are  the  parishioners,  and  the  music 

*  are  bells,  and  the  fiddlers  are  the  minstrels  of 
f  the  Deril.'  I  said  it  was  a  seditious  libel ; 
this  point  of  sedition  is  the  only  thing  that  trou- 
bles, me,  and  it  is  that  which  I  shdl  offer  to 
your  lordships :  For  I  do  know  it,  tl)e  good 
opinion,  heart,  will  and  affections  of  the  king's 
people  and  subjects  are  the  kingV  greatest 
treasure.  Now  if  this  be  so,  then  for  any  man 
cunnin«ly  to  undermine  these  things,  to  take 
away  the  hearts  of  the  subjects  from  the  king, 
and  to  bring  the  king  into  an  ill  opinion  amons 
his  people,  this  is  a  most  damned  offence ;  and 
if  I  were  in  my  proper  place,  and  Mr.  Prynn 
brought  before  me,  I  should  go  another  way  to 
work.  1  protestunto  vour  lordships,  it  maketh 
my  heart  to  swell,  and  my  blood  in  my  veins 
to  Jboil,  so  cold  as  1  am,  to  see  this  or  any  thing 
attempted  which  may  endanger  my  gracious 
florereign';  it  is  to  me  the  greatest  comibrt  in 
this  world  to  behold  his  prosperity. 

Much  hath  been  spoLen  concerning  these 
things,  and  something  by  my  lord  Cottington 
before  me ;  but  good  my  lords,  give  me  leave 
to  remember  you  one  or  two  Passai^es,  ilot  yet 
spoken  of.    He  writeth  thus :  '  That  Nero's 

*  acting  and  frequenting  Plays  was  the  chiefest 

*  cause  that  stirred  up  others  to  conspire  his 
^  death.'  Would  any  man  think,  that  his  act- 
ing and  fre(|uenting  of  plays  was  the  chiefest 
occasion  ? 

He  writeth  in  another  place  worse  than  this, 
FoK  464.    'Trebellius   PoUio    relates,    That 

*  Martian,  Heraclius,  and  Claudius,  three  wor- 

*  thy  Romans,  conspired  together  to  murder 

*  Gallienos  the  emperor  (a  man  much  besotted, 
^  and  taken  up  with  Plays,  to  which  he  likewise 

*  drew  the  magistrates  and  people  by  his  lewd 

*  examples)  as  Flavios  and  others  conspired 
<  Nero's  murdef  for  the  self-same  cause,  Sec.' 
Now,  my  lords,  that  they  should  be  called 
-three  worthy  persons  that  do  conspire  an  em- 
peror's death,  (though  a  wicked  emperor)  it  is 
no  Christian  expression. 

If  objects  have  an  ill  prince,  marry  what  is 
the  remedy  ?  They  must  pray  to  God  to  forgive 
him,  and  not  say  they  are  worthy  subjects  that 
do  kill  him:  If  they  were  worthy  acts,  Mr. 
Prynn,  I  can  tell  what  you  are  (Mr.  Prynn 
standing  during  the  Censure  behind  the  L.  C. 
J.  Richardsou,  and  •  archbishop  Neal).  No 
man  will  conspire  to  murder  a  king  that  can  be 
a  worthy  actor ;  fnr  the  v.-^ry  thought  of  it  is 
bigh-treason.  He  speaketh  of  these  three,  that 
they  mere  three  worthy  Romans  that  did  ccn- 
spira  to  murder  Nero.  This  is  most  horrible, 
^nd  here  can  be  no  manner  of  exposition,  but 
in  the  worst  sense:  for  his  excuse,  he  bath 
made  none  at  oil,  only  it  was  not  his  intention. 
.  Good  ;Mr.  Prynn,  you  are  a  lawyer.  In- 
tention \  I  know  where  the  word  staadeth 
mfud,  aaibat  you  may  tak«  the  intention  this 


way»  or  that  way,  with  the  righl-nand  or  left- 
hand,  ther^  in  that  case  you  may  speak  the  io« 
tention ;  but  where  the  words  are  plain  and 
positive,  as  in  your  Books,  here  i»  no  help  of 
intention  in  the  world :  your  Words  are  plain 
and  clear,  therefore  you  can  never  Inake  anj 
defence  at  all  out  of  that.  Not  to  -  hold  your 
lordshipa  any  longer,  my  lords,  it  is  a  most 
wicked,  infamous,  scandalous,  and  seditions 
Libel.  Mr.  Pnrnn,  I  must  now  come  to  mj 
Sentence,  though  I  am  very  sorry,  for  I  bare 
known  yon  long,  yet  now  I  must  utteriy  forsake 
you  ;  for  I  find  that  you  have  forsaken  jGod. 
and  his  rdigion,  and  vour  aliegiaoce,  obedi- 
ence, and  hmioar,  which  you  owe  to  both  their 
excellent  majesties,  the  rule  of  charity  to  aH 
noble  iadies,  and  persons  in  the  kin«dom,  tod 
forsaken  all  goodness.  Therefore  Mr.  Pryon, 
I  shall  proceeed  tomy  Censure,  wherein  I  agree 
with  my  lord  Cottington,  as  he  began  very 
wdH :  First,  for  the  burning  of  the  &Qk  in  at 
disgraceful  a  manner  as  may  be,  whether  ia 
Cheapside  or  Paul's  Church-jard ;  for  though 
Paul's  Church-yard  be  a  consecrated  place,  yet 
Heretiad  Books  have  been  burnt  in  that  place. 
And  Jbecanse  Mr.  Prynn  Is  of  UncolnVInn, 
and  that  bis  profession  may  not  sustain  dis- 
grace by  hid  punishment,  I  do  think  it  fit,  with 
my  lord  Cottineton,  that  he  be  put  from  the 
bar,  and  deeraaed  in  the  University ;  and  I 
leave  to  my  lords,  the  lord  bishops,  to  see  that 
done ;  and  for  the  pillory,  I  hold  it  just  and 
equal,  though  there  were  no  statute  for  it.  In 
the  case  of  a  high. crime  it  may  be  done  by  the 
discretion  of  the  court,  so  I  do  agree  to  thtt 
too.  I  fine  him  5,000/.  and  I  know  he  is  as 
well  able  to  pay  5,000/.  as  one  half  of  1,000/. 
and  perpetual  Imprisonment  I  do  think  fit  for 
him,  and  to  be  restrained  from  writing,  neither 
to  have  pen,  ink,  nor  paper ;  yet  lee  him  hare 
some  pretty  Prayer-Book,  to  pray  to  God  to 
forgive  hiin  his  sins ;  but  to  write,  in  good  faith 
I  would  never  have  him :  For,  Mr.  Pryon,  I  do 
judge  you  by  your  Book  to  be  an  insolent  spi- 
rit|  and  one  that  did  think  by  this  Book  to  hare 
got  the  name  of  a  Reformer,  to  set  up  the  ?^ 
ritan  or  Separatist  faction.  I  would  not  bare 
Mr.  Prjrnn^o  without  a  recognition  of  his  of* 
fence'  to  the  king  and  queen's  majesty.  I  agree 
to  the  Sentence  on  Buckner  and  Sparkes. 

Secretary  Cook.  By  this  vast  Book  of  Mr. 
Prynn's,  it  appeareth  he  harh  read  more  than 
he  hath  studied,  and  studied  more  than  lie  h^th 
considered;  whereas  if  he  had  read  bot  one 
sentence  of  Solomon,  it  had  saved  him  firom 
the  danger  he  ie  now  like  to  fall  into.  The 
Preacher  saith,  *  Be  not  overjust,  nor  make 
*  thyself  over-wise,  for  why  wilt  thou  destroy 
<  thyself?'  My  lords,  it  is  a  Sentence  reqoireth 
much  study  ^nd  consideration.  It  is  most  cer- 
tain, that  righteousness  ttid  wisdom  are  such 
virtues,  as  they  help  forward  jusdce ;  bat  when 
wisdom  is  mited  with  a  mau'k  ojwn  homours, 
as  for  the  most  port  it  is  with  flesh  and  blood, 
there  is  danger  of  straining  it  too  fiu",  end  thtt 
will  tend  to  tb#  deftratdoir  of  kin  and  odieo* 
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Examples  are  too  pregnant  of  this,  and  he  maj 
take  it  from  a  good  Author,  even  ironi  Christ 
himself.  When  hi9  Apostles,  out  of  zeal  to 
their  master,  would  have  called  for  fire  from 
Heaven  against  the  Samaritans  that- 'refused  to 
entertain  him,  the  answer  was,  *  You  know  not 
*  of  what  spirit  jt»u  are.'  I  would  Mr.  Prynn 
would  have  considered  this. 

There  is  a  good  Spirit  that  is  meek,  tempered 
with  modesty  and  humility,  with  mildness  and 
with  eqaiiy ;  and  such  a  spirit  is  always  tender, 
not  to  destroy,  root  up,  overthrow,  hut  to  hind, 
repair  and  preserve.  But  there  is  another  fiery 
spirit,  whicn  is  always  cUsting  of  fire,  nothing 
hut  damnation  and  ofestniction ;  certainly  such 
a  spirit  ever  tends  to  his  own  confusion.  And 
if  this  be  well  observed,  every  man  shall  find 
it  true,  that  such  a  spirit  ever  cometh  before 
destruction.  I  wish  Mr.  Prynn  were  not  an  ill 
example  of  this.  Certainly,  my  lords,  vice  and 
corruptiim  ought  not  only  to  he  reprehended, 
but  to  be  punished  severely,  and  that  sharply 
too  where  it  is;  but  Mr.  Prynn  should  have 
considered,  every  man  is  not  a  fit  reprehender. 
He  had  no  invitation,  nor  office,  nor  interest  to 
ero[^y  a  tolent  which  doth  not  belong  unto 
him.  If  ma^tratps  and  princes  should  inveigh 
^inst  all  tilings,  and  tolerate  nothing,  we  must 
live  no  longer  among  men ;  and  certamly,  if  we 
will  be  thought  to  live  with  them  that  are  wholly 
virtuous,  we  must  go  out  of  the  world ;  we  have 
a  good  author  for  this.  But,  my  lords,  a  tole- 
ration must  he  used,  and  that  Mr.  Prynn  would 
have  found,  if  he  had  considered  his  own  body : 
shall  a  man  upon  every  slight  distemper  and 
disorder  in  his  body  take  physic  ?  Or  shall  iU- 
hnmom^  be  purged  till  he  purge  all  out  ?  Cer- 
tainljT  he  will  purge  spirit,  life  and  all  away 
with  ft.  Apd  as  it  is  in  the  natural  body,  so  it 
\a  in  the  politic,  there  muH  he  a  toleration  and 
connivance;  it  cannot  be  governed  without  it, 
and  wts  have  a  warrant  for  it.  Did  not  Christ 
himself  forbid  the  cutting  out  of  the  tares,  lest 
they  should  pluck  com,  and  destrov  that  too  ? 
I  think,  if  Mr.  Prynn  ^ould  have  been  asked 
the  question  that  Naaman  did  to  the  prophet, 
he  would  not  at  all  have  bid '  go  away  in  peace,' 
he  would  have  threatened  Hell  and  Destroction. 
There  b  a  Christian  wisdom,  and  there  must 
be  a  toleration  in  all  states.  And  certainly  the 
faults  that  liave  bf en  tolerated  in  all  times  were 
greater  than  modest  Plays,  or  modest  Dancing. 
It  is  not  my  intention,  neither  do  I  think  it  is 
the  intention  of  any  of  your  lordships,  to  apo- 
logize for  Stsge-Plays,  much  less  for  the  abuse 
of  them;  I  wish,  and  so  I  think  doth  every 
good  man,  that  the  abuse  of  tliem  were  re- 
strained ;  but,  my  lorrls,  not  by  railing,  cursing, 
damning,  inveigluni;,  &c.  not  only  against  the 
faults  and  players  themselves,  but  against  all 
spectators,  and  those  that  come  to  them,  and 
tnat  of  all  degrees,  itnd  with  such  bitterness 
and  acrimony^  that  in  all  the  authors  alleged, 
which  are  inifinite,  there  is  not  to  be  found  an 
example.  My  lords,  I  am  very  sorry  he  hath 
so  carried  himself,  that  a  man  may  justly  fear 
be  ia  the  Timon  that  hath  a  quarrel  against 


mankind.  But  I  love  not  much  to  aggravate 
offences;  wliich  of  themselves  are  heavy  enough. 
Ue  calleth  his  Book  Histrio-mastix ;  but 
therein  he  sheweth  himself  like  unto  Ajax, 
*  Anthropomastix,'  as  the  Grecians  cnlfed  him, 
the  Scourge  of  all  mankind,  that  is,  the  whipper 
and  the  whip.  I  cannot  but  concur  wiih  the 
Censure  already  begun  by  my  lord  Cottington, 
given  against  Mr.  Prynn,  Bucknerand  Sparkes. 

Afterwards  the  Earl  of  Dorttt  spake  to  this 
effect: 

6uch  swarips  of  mnrmurers  as  this  day  dis^ 
close  themselves,  are  they  not  fearful  symptoms 
of  this  sick  and  diseased  time?  Ought  we  not 
rather  with  more  justice  and  fear  apprehend 
those  heavy  juc^ments  \irhicb  this  minor  Pro* 
phet,  prophet  Prynn,  hath  denounced  against 
this  land,  for  tolerating  indifferent  things,  to 
fall  upon  us  for  suffering  them,  like  those  Mu- 
tineers against  Moses  and  Aaron,  as  not  fit  to 
breathe  ?  My  lords,  it  is  high  time  to  make  h 
lustration  to  |>urge  the  air.  And  when  will 
Justice  ever  bring  a  more  fit  oblation  than  thia 
Achan?  Adam,  in  the  beginning,  put  names 
on  creatures  correspondent  to  their  natures : 
the  Title  he  hath  given  this  Buok  is  Hitlrio^ 
nastix,  or  rather,  as  Mr.  secretary  Cook  ob* 
served,  Antkropamastis ;  but  that  comes  ndt 
home,  it  deserve^  a  far  higher  title;  Damnaiionf 
in  plain  English,  of  prince,  prelacy,  peers  and 
people.  Never  did  Pope  in  Cttthedra^  assisted 
with  the  spirit  of  infallibility,  more  positively 
and  more  peremptorily  condemn  Hereticks  and 
Heresy,  than  this  doth'  mankind.  Lest  anv 
pardal  Auditor  may  think  me  transported  with 
passion,  to  judge  of  the  base  liveries  he  be- 
stoweth  upon  court  and  courtiers,  I  shall  do 
that  whicn  a  Judge  ought  to  do,  vix.  assist  tha 
Prisoner  at  the  bar.  Give  me  leave  to  re» 
member  what  Mr.  Attorney  let  fall  the  other 
day.  I  will  take  hold  of  it  for  the  gentlenian's 
advantage.  That  this  gentleman  had  no  mi** 
sion  ;  if  he  had  had  a  mission,  it  would  have 
qualified  the  offence.  Our  blessed  Saviour, 
when  he  conversed  in  this  world,  chose  Apos- 
tles, whom  he  sent  af):cr  into  the  world,  ''Ite, 
<  praedicnte,'  he,  to  shew  the  way  of  Salvation 
to  mankind.  Faith,  hope,  and  charity,  were 
the  steps  of  this  Jacob's  ladder  to  ascend  Hea- 
ven by.  The  devil,  wlio  hates  ei^ery  man  upon 
earth,  played  the  divine,  cited  books,  wrought 
miracles;  and  he  will  have  his  disciples  too, 
as  he  had  his  confessors  and  martyrs.  My 
lords,  this  contempt,  disloyalty,  and  despair, 
are  the  ropes  which  this  emissary  lets  down  to 
his  great  master's  kingdom  for  a  general  serw 
vice.  My  lords,  as  the  tenor  of  their  commis- 
sion was  different,  so  are  the  ways :  these  holy 
men  advanced  their  cause  in  former  times  by 
meekness,  humility,  patiei>ce  to  bear  with  the 
weakness  and  infirinitifs  of  their  brethren ;  thay 
taught  obedience  to  maeistracy,  even  for  con- 
sci(^ice-sake ;  they  divided  not  their  estates 
into  fsctioiis;  they  detracted  from  none,  ibey 
Sought  the  ^aU-ation  of  men's  souls,  and  guidea 
their  bodies  and  affections  aoswerably;  they 
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yet.    And  now,  niyjprds,  psidon  mc,  u  be 
bitth  wounded  his  inaiehty  iii,  his  bead,  power 
and  gorernnMr.ty  and  herniaiesiy,  his  majesty's 
dear  consort,  our  royal  qtieen,  and  my  gracious 
roiatreas ;  I  can  ^lare  him  no  lon|;er,  I  aio  at 
hi)  heart.    Oh  !  quantum  !  &c.    If  any  cast 
infamous  aspersions  and  censures  on  our  qaeea 
and  her  inoocency,  silence  would  pro^e  impiety 
rather  than  ingratitude  in  me,  that  do  daily  con- 
template her  virtues ;  I  will  praise  her  for  that 
which  is  her  own,  she  drinks  at  the  spriog-head, 
whilst  others  take  up  at  the  stream.    I  shall 
not  alter  the  great  truth  that  hath  been  said, 
with  a  heart  as  fuU  of  devotion^  as  a  tongue  of 
eluquenee,  the  qther  day,  as  it  came  to  his  part, 
(meaning  sir  John  Finch.)    My  lords,  herowu 
example  to  all  virtues,  the  candor  of  her  hte,  is 
a  more  powerful  motive  than  all  precepts,  tbaa 
the  severest  of  laws :  no  hand  of  fortune  nor  of 
power  can  hurt  her ;  her  heart  is  full  of  honour, 
her  soul  of  chastity;    majesty,  mildness  and 
meekness  are  so  married  together,  and  so  im> 
paled  in  her,  that  wher^  the  one  begetteth  ad- 
miration, the  other  luve;  her  soul  of  that  ex- 
cellent temper,  so  harmoniously  composed,  bcr 
zeal  in  the  ways  of  God  unparalleled ;  ber  af- 
fections to  her  lord  so  great,  if  she  offeud  him, 
it  is  no  sunset  in  her  anger ;  in  all  her  actiooi 
and  affections  so  elective  and  judicious,  and  a 
woman  so  constant  for  the .  redemptioa  of  all 
her  sex  from  all  impuution,  which  men  (I  know 
not  how  justly)  sometimes  lay  on  tli^m ;  a  prin- 
cess, for  tlte  sweetness  of  her.  disposition,  and 
for  composiion,  always  relieving  some  oppressed 
soul,    or    rewarding  some  dnervine  sulij^t: 
were  all  such  Saints  as  she,  I  think  toe  Rumaa 
church  were  not  to  be  condemned :  on  my  con^ 
science  site  troubletb  the  ghostjy  father  with 
nothing,  but  that  she  hath  nothing  to  troubit 
him  withal.     And  so  when  T  have  said  ail  in 
her  praise,  I  can  never  say  enough  of  her  a- 
cellency  ;  in  the  relation'  whereof  an  orator 
cannot  fliatter,  nor  poet  lye :  yet  is  there  not 
Due;;  among  U8|  notwithitanding  all  tne  terfiver- 
satioDS  his  couosel  hetb  used  at  the  bar  M  caa 
better  prove,  tliat  he  metot  the  kiog  and  ()ueea 
by  that  in&mous  Nero,  &c.  than  he  |)n>ref 
Flayers   go  to  Hell :    but  Mr.  Prynn,  your 
iniquity  b  full^  it  runs  over,  and  Judgment  ii 
come;  it  is  not  Mr.  Attorney  that  calls  fur 
judgment  against  you,  but  it  is  all  maokiod, 
iliey  are  the  parties  gricved|  and  they  caH  fur 
judgment. 


I^ave  to  Cssar^the  things |lmt  were  Cieaar's ;  if 
priiice>  were  bad,  tliey  prayed  for  iheni,  if  i;oo<l, 
thev  praibed  God  for  tUem;  however,  they  bore 
with  (hem  ;  this  was  .the  doctrine  of  the  Prt" 
roitive  Church,  and  this  ihey  did.    I  appeal  to 
uiy  lords  that  have  read  this  Book,  if  Mr.  Prynn 
)ms  not  ««i(h  breach  of  faith,  discliarged  his 
grert  Masters  end.     My  lords,  when  God  had 
made  all  his  Works,  he  looked  upon  them  and 
saw  that  they  were  good.    iSiis  gentleman,  the 
Devil  having  put  spectacles  on  his  nose,  says, 
that  all  is  bad :  no  recreation,  vo(»tion,  no 
^ndition  good ;  neither  sex,  magistrate,  ordi- 
nance, custom,  divine  and  human,  things  ani- 
mate.  Inanimate,  all,  my  lords,  wrapt  up  in  maua 
damnaliij  all  in  the  Ditch  of  Destruc^on.  Here, 
my  lords,  we  may  observe  the  greut  prudence 
ol  this  Priuce  of  DarkncbS,  a  soul  so  fraught  of 
malice,  so  void  of  humanity,  that  it  gor'geth  nut 
all  the  filth,  impieiy  and  iniquity  that  the  dis- 
content of  this  age  doth  contract  against  the 
church  and  state.   But  it  may  be  some  follower 
pf  his  wiU  say,  It  was  the  pride  and  wickedness 
of  the  times  that  prom|V^  hiin  to  this  work, 
fuid  set  his  zeal,  through  tenderness  of  con- 
scieooe,  to  write  this  Book.    My  lords,  yon 
jaaay  know  an  unclean  bird  by  his  feathers;  let 
hiin  be  un plumed,  unmasked,  pull  off  the  de- 
#ettful  vizard,  aiui  see  how  he  appeareth :  thb 
brittle  Conscience  Brother,  that  peihapa  starts 
at  the  sight  of  the  Corner-Cap,  sweats  at  the 
SurpUcc,  suoons  at  the  sign  of  the  Cross,  an4 
will  rather  die  than  put  on  Woman's  apparel  to 
save  his  life;  yet  he  is  so  zealous  for  the  ad- 
tancemeiK  of  his  Babd,  that  he  invents  legion% 
coins  new  ktatutesj  corrupts,  ^nisapplies  texts 
with  false  interpretations,  dishonours  all  men, 
defames  alt  wonien,  equivocates,  lyes;  and  yet 
this  man  is  a  holy  mau,  a  pillar  of  the  churci). 
Do  you,  Mr.  Prynn,  find  fnult  with  the  « court 
'  and  courtiers  habit/  <  silk  and  sattin  divines? 
I  may  say  of  you,  von  are  all  purple  within,  all 
pride,  malice,  and  all  disloyalty  f  you  are  like 
a  tumbler,  who  is  cotnmouly  squint-eyed^  you 
look  one  way,  nnd  run  another  way :  thoueh 
you  seemed  by  the  title  of  your  Book  to  scourge 
Stage-Plays,  yet  it  was  to  make  people  be- 
lieve, that  there  was  an  apostacy  in  the  Ma- 
gistratt's.     But,. my  lords,  admit  all  thi>to  be 
venial  and  pardonable,  this  pigmy  groweth  a 
^giiinr,    and    invade)    the    Gods  'themselves; 
wliere  we  enjoy  this  felicity  under  a  gracious 
prince  %%iLh  si   much  advantage,   as  to  have 
the   ti»ht  of  the  Gospel,   whiUt  others  are 
kept  m   darkness,   the   h^^ppine^ts  of  the  re- 
creations to  the  health  of  the  body,  the  blessed 
.government  we  now   have:    W'hea  did  ever 
Church  so  flourish,  and  State  better  prosper? 
And  since  the  Plagues  happened,  none  have 
been  sent  among  os  such  as  this  caterpillar  is : 
\yhat  vein  hath  opened  his  anger  .^   Or  who 
hath  let  out  his  fury  ?  Wlien  did  ever  man  see 
such  a  quietu*  est  ais  in  these  days  ?  Yet  in  this 
golden  age  is  there  not  a  Snimei  amongst  us, 
djat  curseih  the  Anointed  of  tlie  Lord  ?    so 
pufieH  with  pride,  nor  can  tl)e  beams  of  the  sun 
^haw  his  frozen  heart,  and  this  man  appeareth 


1.  Mr.  Prynn,  I  do  declare  you  to  be  a 
Schiam-Maker  in  the  Church,  a  Sedition-Sower 
in  tlie  Common-wealth,  a  wolf  in  cheeps 
cloaihing;  in  a  word,  'omnium  maloram  ne- 
<  quissimus/  I  shall  line  him  10,000/.  wbich 
is  more  than  he  is  worth,  yet  less  than  he  d6- 
serveth ;  I  will  not  set  him  at  liberty  no  mn 
than  a  plagued  man  or  fi  mad  dog,  who  thotigb 
he  cannot  bite,  he  will  foam ;  he  is  so  &r  froo 
being  a  sociable  soul,  that  he  is  aot  a  rational 
soul ;  he  is  fit  to  live  in  dens  with  such  beasts 
of  pr^*,  as  wolves  and  tygers,  like  hiins«'- 
Therdore  I  do  condemn  him  to  perptto*'  ha- 
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prisoomenty  as  those  monsters,  that  are  no 
lunger  fit  to  live  among  mfcn,  nor  to  see  li^ht. 
Now  for  Corporal  Ponishment,  my  lords,  whe- 
ther  I  yhoiild  Uorn  him  in  the  forehead,  or  sfit 
him  in  the  nose ;  for  I  iind  that  it  is  confessed 
of  all,  that  Dr.  Leighton's  offence  was  less  than 
Mr.  Prynn'ft,  then  why  should  Mr.  Prynn'  have 
a  le«^s  ponkhment?  He  that  was  guilty  of  mur- 
der tvas  marked  in  a  place  where  he  might  be 
seen,  as  Cain  was.  1'  should  be  loth  he  should 
escape  with  his  ears,  for  he  may  get  a  perriwtg, 
which  he  now  so  much  inveighs  against,  and  so 
hide  them,  or  force  his  conscience  to  make  use 
of  his  unlovely  love^locks  on  both  sides :  Theie- 
fore  I  would  have  him  bianded  in  the  forehead, 
slit  in  the  oose,  and  his  ears  cropt  too.  My 
lords,  I  now  come  to  this  Ordure,  I  can  give  no 
better  term  to  it,  to  burn  it,  as  it  is  common  in 
other  couDtriea,  or  otherwise  we  shall  bury  Mr. 
Prynn,  and  sufl^r  his  ghost  to  walk :  I  shall 
Uierefore  cor. cor  to  the  burning  of  the  Book; 
but  let  there  be  a  Proclamation  made,  That 
whosoever  shall  ke^p  any  of  the  Books  in  his 
hands,  and  not  bring  them  to  some  public  ma- 
gistrate to  be  burnt  in  the  fire,  let  them  fall 
ander  the  sentence  of  this  Court :  for  if  they 
fieli  into  wise  men*s  hands,  or  good  men's  hands, 
that  were  no  fear;  but  if  among  the  common 
sort,  and  into  wreak  men's  hands,  then  tender- 
ness of  conscience  will  work  something.  Let 
this  Sentence  be  recorded,  and  let  it  be  sent  to 
the  library  of  Sion,  (meaning  a  college  in  Lon- 


don) whither  a  woman,4}y  her  will^  will  allow 
Mr.  Pryna's  Work  to  be  sent. 

S.  For  Mr.  Buckner,  I  believe  that  he  bad 
no  intention  at  all  this  Work  should  come 
a\>road ;  he  is  said  to  be  a  conformable  man  to  ' 
thechurcfa  of  £ngland  ;  I  shall  hardly  censure 
him,  he  deserveth  admonition. 

3.  For  Sparkes,  I  concur  in  all  things ;  The 
feodary  had  his  office  taken  away,  from  him  by 
this  Court ;  I  see  therefore  no  reason  but  that 
he  may  be  barred  from  printing  nnd  selling  of 
Book's  and  kept  wholly  to  binding  of  books. 

The  Sentence*  against  Mr.  Prynti  was  exe* 
<nited  the  sevenih  and  tenth  days  of  May  fol- 
lowing.t        • 

•  2  Rushw.  Coll.  p,  848. 

f  <'  It  was  a  softer  answer''  says  Kennett, 
''  to  Mr.  Prynn*s  Book  againstPlays  and  Actings,  • 
that  about  the  beginning  of  November,  [1083] 
to  congratulate  tlk;  king's*  return,  and  divert  hit 
royal  consort,  the  four  Inns- of  Court,  by  some 
of  their  principal  members,  offered  a  splendid 
Masque  to  be  performed  by  their  Societies 
jointly,  as  an  expression  of  tlieir  love  and  dutv 
to  their  m^esties.  The  offer  was  very  graci- 
ously accepted  ;  aod  upon  consult  and  order  of 
the  Benchers,  was  very  nobly  performed  at 
Whitehall  on  Shrove-Tuesday  Feb.  l8th,  and 
ni^ain  at  Merchant-Tayler's-Hall,  where  the 
king,  ({ueen,  and '  court,  were  lAagnificentlj 
entertained  hy  the  city." 


143.  Proceedings  in  the  Star-Chamber  against  Sir  David  Fowlis, 
Sir  Thomas*  Layton,  and  Henry. Fowlis,  esq.  on  a  Charge 
of  opposing  the  King's  Service,  and  traducing  his  Officers  of 
State;  Hilary:  9  Charles  I.  a.  d.  1633.  [2  Rushw.  Coll. 
p.  215.] 


[«  The  prosecution  was  apparently  promoted 
by  lood  Wentworth^  afterwards  the  famous 
earl  of  Strafford.  It  produced  ^  isatsreeable 
coo&cquences  to  the  earl ;  for  on  the  Trial 
of  his  Impeachment  for  Treason,  sir  Da- 
vid Fotivlis,  and  sir  Thomas  Laytooy  two  of 
the  Deteodaiits  in  this  case,  were  material 
witnesses  against  his  lordship  on  the  second 
Article  of  the  ImpCiichment;  both  snearini; 
to  having  heard  him  use  those  emphatically 
threaieumg  words  to  bome  justices  o\  the 
peace,  *  chat  the  kind's  little  finger  should 
'  be  heavier  than  the  loins  oi  the  law/  See 
8  iiusbwortb,  149,  15 1/'    Hargrave.] 

In  the  month  of  February  in  Hilary  Term, 
1633,  upon  an  Informatitm  in  the  Star  Cham- 
ber ai^ninst  sir  David  Fowlis,  sir  Thomas  Lay- 
ton,  and  Henry  Fowlis,  esc).  defendants,  the 
cause  came  to  a  hearing. 

The  Informiitian  being  opened  to  the  court 
was  to  this  effect :  ,  > 

That  whereas  several  Commissions  had  issued 
lately  out  of  his  majesty's  oodrt  of  Ejtchequcr  in 


Che  6th,7l1i,  and  8th  years  of  his  majesty's  reign, 
directed  to  the  lord  viscount  Wentworth,  and 
to  divers  other  lords,  knights,  and  gentlemen  of 
tlie  best  and  priircipal  rank  and  quality  in  those 
northern  parts,  who  were  thereby  authorized 
for  the  more  ease  of  the  country,  to  treajt,  com^ 
mune,  and  compound  with  all  and  singular  his 
highness's  subjects  of  the  city  and  county  of 
York,  and  other  northern  counties  therein  parr 
licularly  expressed,  as  would  make  6ne  with  hi9 
majesty  for  their  contempts  in  not  attending 
his  majesty's  coronation,  to  have  taken  the  order 
of  knighthood,  as  they  ought  to  have  done ; ' 
and  the  said  lord  viscount  Wentworth  wa^  by 
express  letters  from  his  majesty  in  that  behan 
specially  appointed  to  he  collector :  and  albeit 
the  said  sir  David  Fowlis  had  received  many 
gracious  favours  both  in  honour  and  profit,  as 
well  from  king  James,  as  his  now  mujesty, 
which  might  justly  have  incited  and  stirred  him 
up  to  ail  dutiful  and  grateful  thankfulness  for 
the  same ;  nevertheless  the  said  sir  David  Fo  wUt 
most  undutifully^and  ingratefally,  did  not  re- 
gard tlie  same,  hut  harboured  some  secret  dis-^ 
contentment,  and  ill  affection  in  his  heart ;  for 
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whereas  the  said  lord  TiBcouni  Wentworth,  and 
other  his  majesty's  commisdoners,  carefully  aad 
dutifully  intended  the  due  execution  of  his  high' 
ness's'said  commissions,  and  had  by  virtue 
thereof  summoned^  and  given  notice  to  Ralph 
Ewre,  James  Penniman,  esquires,  and  sundry 
others  dwelling  and  inhabiting  near  unto  the 
said  sir  David  Fowlis^  to  attend  the  said  com- 
missioners at  the  said  city  of  York,  for  their 
compounding  for  their  said  fines  of  knight- 
hood; the  said  sir  David  Fowlis  most  an- 
dutifuUy  endeavoured  and  practised  what  he 
possibly  could  to  oppose  his  majesty's  service 
^herein,  and  to  dissuade  and  divert  persons 
from  compounding  with  the  snick  commission- 
ers, and  many  times  publicly  declared  his  dis- 
like and  disaffection  of,  and  to  the  said  ser- 
vice, K'hich  was  generally  observed  and  noted 
throughout  the  country  where  he  dwelt ;  which 
was  by  him  so  spoken  of  intent  and  purpose  to 
cause  men  to  forbear\ind  refrain  compounding, 
or  resorting  to  the  said  commissioners,  to  make 
any  composition  for  their  aforesaid  contempts ; 
and  thereby  animated  and  encouraged  sundry 
persons  to  stand  out,  and  refuse  to  make  any 
iiomposltion  at  all,  who  otherwise  would  have 
cotnpounded  with  the  said  commissioners  for 
their  said  fines  of  contempt,  in  not  attending  at 
his  majesty's  coronation  to  take  the  order  of 
knighthood,  as  aforesaid.  And  in  farther  pro- 
secution of  his  ill  affection,  and  to  shew  his  dis- 
like of  the  said  service,  and  the  more  fully  to 
express  and  manifest  himself,  and  his  desire  for 
the  hindrance  thereof,  he  the  said  sir  David 
Fowlis,  at  a  public  meeting,  at  the  house  of  the 
said  sir  Thomas  Layton,  in  the  beginning  of  the 
month  of  July,  1639,  did,  in  divers  of  his  con* 
ferences  with  geutlemen  concerning  the  com- 
pounding with  the  said  lord  viscount,  and  the 
other  commissioners  for  their  fines  and  con- 
tempts of  kni|(hthood,  publicly  aifhrm  and  say, 

*  That  Yorkshire  gentlemen  had  been  in  time 
'  past  accounted  and  held  stout  spirited  men, 

*  and  would  have  stood  for  their  rights  and  li- 

*  bertiea,  and  were  wont  to  be  the  worthiest  of 

*  all  other  shires  in  the  kini^dom.  And  that  in 
'  former  times  all  other  shires  did  depend,  and 
'  woukt  direct  all  their  great  actions  by  that 
'  county.     And  that  other  counties,  for  the 

*  most  party  followed  and  imitated  Yorkshire  : 
'  but  now  in  these  days  Yorkshiremen  were  be- 

*  come  degenerate,  more  dastardly  and  more 
'  cowardly  than  the  men  of  other  counties, 

*  wanting  their  wonted  courage  and  spirit,  which 

*  they  formerly  used  to  have.'  Which  said 
words  and  speeches  the  said  sir  David  Fowlis 
then  used  and  uttered  purposely  to  dissuade 
and  discourage  persiins  from  compounding  for 
the  said  contempts  and  fines  for  knighthood,  as 
aforesaid.  And  the  more  to  encourage  those 
that  stood  out,  and  refused  to  compound,  the 
said  sir  David  Fowlis,  at  the  same  time  and 
place,  extolled  and  highly  nomuxrnded  nne 
James  Maleverer,  esq.  for  denying  and  refusini; 
to  compound  with  the  said  cominissionenc  for 
his  fines  of  knighthood,  and  said.  *  that  the  said 

*  James  Maleverer  was  the  widest  and  worthiest 


'  man  in  the  country ;  and  that  he  was  a  bnve 
'  spirit,  and  a  trutf  Yorkshireman :  and  thtt 

*  none  durst  shew  himself  stouilv  for  the  good 
'  of  the  country,  hot  the  said  Mr.  Maleverer, 
'  and  was  to  be  honoured  therefore  f  and  did 
very  much  commend  him,  both  there,  aad  at 
other  places  and  times,  for  not  compounding. 
And  the  said  sir  David  Fowlis  being  then  told, 
it  might  perhaps  prove  more  chargeable  to  the 
said  Mr.  Maleverer,  for  his  wilful  standini;  oat 
in  that  manner ;    the  said  sir  David  replied, 

<  Tha^  the  said  Mr.  Maleverer  had  put  in  hs 

*  pled  thereonto,  and  would  easily  procure  hb 
'  discharge,  both  of  the  fines  and  issua.'  And 
in  truth  he  had  pleaded  in  his  majesty's  Exche* 
quer  on  insufficient  plea,  and  after  such  time  u 
be  had  paid  156/.  for  issues,  at  last  he  com- 
pounded for  his  contempt.  And  fiuther  to  dis- 
conrap  and  hinder  men  from  compounding,  the 
said  sir  David  Fowlis  then  also  alledged,  that 
in  other  counties  and  shires  they  had  act  ad- 
vanced their  fines  of  knighthood  so  high,  ai  wai 
done  by  the  commissioners  in  Yorkshire,  saying, 
that  there  were  many  in  Buckinghamshire  and 
Oxfordshire,  who  did  utterly  refuse  to  com- 
pound :  lind  thereupon  shewed  fi»rthalistor 
paper  of  the  names  of  sundry  persons  of  those 
two  counties,  thatso  refused  to  oompoend.  And 
the  said  sir  David  Fowlis  taking  notice  of  Mr. 
£wre'8,and  Mr.  Pennyman's  compounding  with 
the  commissioners,  blamed  and  t^proved  then 
for  so  doing,  saying,  <  That  they  had  by  com- 
'  pounding  done  themselves  some  wrong,  and 

*  that  the  country  hereafter  would  be  modi 

*  troubled  with  such  impositions.'  And  tliesaid 
sir  David  Fowlis  farther,  to  beget  and  draw  i 
general  disobedience^n  the  hearts  of  his  hi|h- 
ness*s  people,  and  to  cause  them  to  deny  and 
reAise  to  compound  for  their  knighthood  ioei 
with  the  said  commissioners,  and  to  draw  a 
scandal  upon  the  said  lord  viscount  Wcntworth, 
and  to  bring  him  into  disesteem  in  the  heartt 
and  minds  of  the  gentlemen  of  that  couuir^, 
publicly  said  and  pretended,  *  That  the  people 

*  of  Yorkshire  did  adore  him  the  said  lord  vi»- 

*  count  Wentworth,  and  were  so  tiiaorooi  and 

<  fearful  to  offend  his  lordship,  that  they  would 

*  undergo  any  charge,  rather  than  displease  him; 

*  and  that  his  lordship  was  much  respected  in 

*  Yorkshire,  but  at  court  he  was  no  more  respect- 

<  ed  than  an  ordinary  man ;  and  that  as  soon  as  bis 
'  back  was  turned  for  Ireland,  his  place  of  prfst- 

*  denbihip  of  the  council  would  l>e  bestoited  on 

*  another  man.'  And  the  said  sir  David  Fowlis, 
and  the  defendant  Henrv  Fowlis,  did,  about  the 
beginning  of  July,  K5S9,  and  at  other  timej 
publicly,  in  the  hearing  of  sundry  knighte  and 
gentlemen,  to  the  end  to  hinder  hb  roajestj'i 
service,  and  to  render  the  said  lord  \i5coont 
Wenrworth  odious  to  the  inhabitants  of  York- 
shire, and  the  places  and.  countries  where  w 
was  euiployed  as  a  commissioner,  roost  toMj 
and  untruly  scandaliee  and  wrong  the  said  lord 
vis-oimt  Wentworth,  to  have  receii^ed  much 
money- of  th»»  country  for  knighthood  fines,  hjr 
f irtue  of  th^  aforesaid  commission ;  and  m} 
his  lordship  had  not  paid  the  same,  either  to  vb 
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miijestjr,  or  the  E^ciicqoer.  The  ooDtrary 
wbereol'  did  plaint^,  clearly,  and  evidently  apH 
pear  by  the  several  calliea  and  ooostats,  which 
were  produced  and  shewed  in  open  court,  testi- 
fying that  the  lord  viscount  Wentworth  hod,  a 
year  before  the  speaking  of  those  words  by  the 
said  sir  David,  and  his  son,  paid  unto  his  ma- 
jesty's receiptt  for  knighthood  fines  the  sum  of 
V4,500/.  besides  other  assignments  by  his  lord- 
ship disborsed  about  the  said  service  amounting 
to  about  700/.  of  bis  own  money,  and  more 
than  he  had  at  that  time  received  for  his  ma- 
jesty. And  the  said  sir  David  Fowlis  and 
Heiiry  Fowlis  most  ialsely  and  maliciously, 
not  on^r  to  the  scandal  of  his  majesty  and 
hb  jusuce,  but  chiefly  to  wrong  and  slan- 
der .the  said  lord .  viscount  Wentworth,  re- 
ported, gave  out  and  affirmed  in  the  presence 
of  divers  knights,  gentlemen  and  others,  that 
when  the  said  lord  viscount  WentMorth  was 
gone  into  Ireland,  all  such  as  had  paid  their 
Ines  CO  h«  lordship,  although  ihey  had  his 
k>rdship'8  acquittance  for  the  same,  yet  they 
would  and  should  be  forced  to  pay  toe  same 
over  again  to  his  majesty's  use.  And  the  de- 
fendant, Thomas  Layton,  caused  bis  officer  and 
bailiff  to  levy  about  39/.  issues  upon  the  goods 
of  one  Mr.  Wivel,  who  formerly  compounded, 
and  paid  his  fine  for  knii;hthood,  and  had  bis 
lordship*s  acquittance  for  the  same ;  and  that 
complaint  had  been  made  to  the  council  at 
York,  in  the  absence  of  the  said  lord  president, 
that  the  said  sir  Thomas  Layton's  officers  or 
bailiffs  had  by  his  privity  exacted  and  taken 
40t.  worth  of  the  'said  Wivel's  tenets  goods, 
by  colour  of  the  said  levy,  for  so  levying  of  the 
said  issues,  whereby  the  said  council  conceiv- 
ed, that  the  same  would  much  cross  and  oppose 
his  majesty's  said  service,  and  the  exaction  was 
meet  to  be  punished  :  and  therefore  did  award 
and  send  the  king's  tetter  to  the  said  sir  Thomas 
Layton  (being  then  high-sheriff  for  the  county 
of  York)  for  to  appear,  and  answer  an  iuform- 
ation  exhibited  against  him,  and  his  servants, 
for  such  their  supposed  exactions  in  that  he- 
half,  as  was  lawful  fur  the  said  council  to  do  ; 
and  caused  the  said  sir  Thomas  Laylon  to  be 
served  therewith,  who  immediately  shewed  it 
to  the  said  sir  David  Fowlis:  then  the  said  sir 
David  Fowlis  thereon  took  upon  him  in  a  great 
^esence  and  assembly  of  diyers  knights  and 
gentlemen  of  the  county  (himself  being  then 
one  of  his  m^esty's  sworn  council  in  the  said 
northern  parts,  one  of  the  deputy  lieu^nants 
there,  and  a  iustice  of  peace  in  the  North 
Riding  where  he  then  dwelt)  to  advise  and  dis- 
swad6  sir  Thomas  Layton,  to  yield  obedience  to 
his  majesty's  letter,  which  this  court  held  to  be 
a  great  contempt,  and  offence ;  for  that  he  said 
that  he  held  it  not  fit,  that  the  said  sir  Thomas 
Layton  being' high-sheriff,  should  appear,  and 
•answer  the  said  letter,  before  he  Had  acquaint- 
ed his  majesty  first  therewith,  and  known  the 
king's  pleasure.  The  said  sir  David  saying  fui^ 
ther,  (in  sconf  and  contempt  of  the  said  court 
and  council,  whereof  himself  was  a  member, 
and  by  bb  otth  boand  to  maintun  and  uphold 


the  rights  and  liberties  thereof  to  his  uttermost) 

*  That  I  he  said  court  was  a  paper-court,  and 

<  the  said  lord  president, and  council,  had  donf 
'  more  than  they  could  justify,  by  sending  for 

<  the  said  high-sheriff;  and  that,  if  he  were  in 

*  the  sheriff's  case,  he  would  not  care  a  dos's 

*  turd  for  them.'  And  the  more  to  draw  the 
council  into  disesteem  and  disrespect  in  those 
parts,  he  the  said  sir  David  then  also  said,  that' 
the  said  council  had  nothing  to  do  with  a  jus- 
tice of  peace ;  speaking  withal  comparatively, 
that  the  office  of  a  justice  was  above  the  coun- 
cil at  York;  the  one  (meaning  a  justice  of 
peace)  was  by  act  of  parliament,  the  other 
(meaning  the  court  at  York)  was  made  but  by 
commission. '  And  also  the  said  sir  David  being 
reproved  by  some  gentlemen  there  present,  who 
much  dislike  his  discburse,  yet  he  answered,. 

*  he  cared  not  who  heard  it,  nor  if  it  were  pro- 

*  claimed  at.  the  cross.' 

To  this  Iiifi>rmation  sir  David  Fowli$  made 
this  Answer ;  «  That  he  hath  been  so  fiir  from 
opposing  the  Commission  concerning  knight- 
hood, as  that  he  hath,  according  to  hia  povfer, 
advanced  the  said  service;  and  that  he  did 
perswade  James  Maleverer,  and  others,  to  sub- 
mit to  the  commissioners,  and  compound  for 
their  fines.  That  he  did  perswade  sir  Ihomas 
Layton  to  appear  before  the  lord  Wentworth, 
and  the  council,  upon  the  king's  letter,  and  de- 
nieth  the  words  chained  upon  him.  He  con- 
fesseth  he  did  say,  That  he  knew  not  how  his 
majesty  would  take  it  to  have  a  high-sheriff 
cotnmitted,  and  disgraced  for  executing  his 
majestjr's  writ :  and  confesseth,  that  it  appears 
by  the  information,  that  Mr.  Wivel  had  made 
his  composition  for  knighthood,  and  that  he  re- 
ceived his  acquittance ;  neverthess  process  was 
awarded  out  of  the  Excheooer  for  levying  is- 
sues, amounting  to  30/.  or  tnereabout:  where- 
upon this  defendant  did  say,  that  if  the  lord 
Wentworth  had  paid  in  all  the  monies  he  had 
received,  he  might  have  dope  well  to  have 
taken  order,  that  tho'>e  who  had  paid  their 
money  to  him,  should  be  fi-ee  from  any  trouble, 
and  not  be  compelled  to  make  double  payment.** 

Henry  Fowlis  pleaded  not  guilty. 

Sir  1  homos  Lay  ton  for  himself  saith ;  <<That 
a  letter  was  served  upon  him  from  the  lord  pre- 
sident and  council,  be  being  then  high-sheriff 
of  the  county,  doing  matters  in  the  execution 
of  his  office ;  and  that  before  he  was  in  any 
contempt,  he  was  witiiin  three  days  arrested 
by  the  pursivant  attending  the  court,  and  by 
him  carried^  prisoner  from  his  own  house  to 
ttie  said  council,  about  thirty  miles,  and  there 
remained  in  the  custody  of  the  said  messenger, 
till  he  had  answered  an  information  there  pre- 
ferred against  him,  and  interrogatories  concern^ 
ing  the  self-  same  matter  now  charged  upon 
him ;  and  before  he  was  discharged,  paid  the 
said  Wivel  the.  money  levyed  by  virtue  of  the 
process,  and  also  paid  40s.  more,  which  (aa 
was  pretended)  Apnleby,  the  bailiff,  exacted 
fipom  the  said  Wivel. — During  all  which  time 
of  this  defendant's  restraint,  M  was  high-sheriff' 
of  the  county  of  York|  of  all  which  he  desiratli 
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a  oonaidcration  micht  be  had;  albeit  he  might 
\u9t\y  /plead  the  oepeodance  of  the  suit  at 
York,  yet  be  doth  wave  the  darner  aad  doth 
den?,  tliat  if  the  said  40«.  were  eiacted  by  the 
taid  bailiff,  over  and 'above  the  39/.  levied  upon 
Mr.  Wively  that  the  sainey  or  any  part  thereof 
came  to  this  defendant.''  . 

And  it  plaiuly  appeared  to  thb.honoorahle 
^oart,  by  good  and  sui&eient  testimony  thf*a 
^pealj  read ;  that  all  the  particulars  before 
mentioned,  wherewith  sir  David  Fowlis  stood 
charged  by  the  inlbrmstion,  were  fully  proved 
against  him  :  wherenpAn  the  court,  upon  grave 
and  deliberate  consideration  of  all  the  iSbre- 
said  premiases,  declared ;  '  That  the  said  sir 

*  David  had  many  ways  endeavoured  and  sought 

*  to  oppose  his  majesty's  service,  and  had  with- 

<  al  greatly  and  bigbly  thereby  scitedalised  his 

<  msjesty,  who  had  done  bins  so  many  gracious 

*  favours,  and  affronted  his  service,  and  had 

*  nojiistly    traduced    his    majesty's     commis- 

*  sioners,  and  great  othcers  of  state,  and  shew- 

*  ed  exceeding  malice  to  the  lord  deputy  :  and 

*  tl|B  said  sir  David  speaking  these  words 
'  ohaiged  upon  him,  to  ^eter  his  majesty's  sub* 

*  jects  from  making  payment  of  their  fines  to 
'  liis  msjesty's  receiver,  for  knighthood  money  : 

*  and  tliat  the  cpurt  duly  weighing  and  coosi- 
'  derin^  the  heinousness  of  the  said  defendant's 
^  offence  therein,  and  declaring  the  same  wor- 
'  thy  of  severe  and  extraordinary  poniahmeBt, 
^  ordered : 

'  That  the  said  sir  David  Fowlis,  being  a 

*  principal  offender,  shall  stand,  and  be  com* 

*  mitred  to  the  Fleet,  there  to  remain  during 

*  his  majesty's  pleasure ;  and^hat  he  shall  pay 

*  a  ^e  of  5,obo/.  to  his  majesty's  use  ;  and 

*  shall  also  publicly  ackiiuwledge  his  great  ami 

*  several  offences,  both  to  his  majesty,  and  the 

<  said  lord  viscount  VVentwortb  ;    not  only  in 

<  this  court,  but  in  the  court  of  Yorit,  and  like* 


at  tlte  openassiies  in  the  same  ooasty, 

*  where  this  decree   shall  be  publicly  read. 

<  And  faiiher;  that  the  said  sir  David  Fowlii 
'  is  a  person  altogether  unworthy  of  the  placet 

*  he  holds,  as  one  of  the  council  of  York,  de* 
'  putv-lieutenant,  and  justice  of  peace,  wko 
'  liath  breathed  out  so  much  fiaciiun  and  diso- 
^  bedienoe.  And  for  that  he  sought  and  eu- 
'  deavoored   to  draw  disesteem  and  Kand^i 

<  upon  that  court,  whereof  he  himself  w^t  a 

*  member,  and  upon  the  principal  officer  aod 

*  member  of  the  said  court,  the  lord  Wm- 
t  worth,  a  noble  person  of  singjalar  worth  aod 

*  merit,  and  worthily  employed  in  a  matter  of 

*  greatest  trust  and  unportance :  the  court  bath 

*  tlierefbre  ordered  and  adjudged,  that  Uw  laid 
'  sir  Daviii  Fowhs  shall,  ^m  henceford),  be 
'  held^  and  made  incapable  to  have,  or  execoie 

*  any  of  tbe^  said  places,  jind  that  he  shall  pa; 
'  good  damage  to  the  said  lord  Wentwonb,  rt> 
'  lator  in  tUs  court,  whom  this  court  bi|bl; 

*  oomniended  for  vindicating  his  majesty's  bo* 
'  nour,  in  such  a  sen'ice  of  so  uadonbted  tigbt, 
'  justly  appertaining  to  the  crown,  and  wludi 

<  hath  been  heretofore  taien  by  many  kiiig«, 

*  his  majesty's  predetessors,  coostaoiW  aod 
^  successively.  Their  lordsliios  generally  coo. 
'  demned  the  said  sir  David  therefore,  md  fat 

*  the  base  aod  scandalous  report,  that  he  so 
'  published  against  the  said  lord  Wentwonb, 

*  ordered  and  decreed,  tliat  tlie  said  sir  Datid 

*  shoold  pay  3fi00l,  to  the  said  lord  West- 

*  worth.' 

And  touching  the  Defendant  Henry  Fotrlif, 
the  court  hkewise  thooght  him  worthy  ot'ceo- 
sure,  aod  ordered  and  decreed.  That  he  shoald 
Stand  committed  to  the  Fleet,  and  pay  iOOL 
fine  to  his  majesty's  use. 

And  forasmuch  as  the  council  indeed  no  proof 
against  sir  Thomas  Layton,  tliey  dtsmiiised  bin 
from  any  fiirther  attendanoe. 


144.  The  Trial  of  John  LordBALMcaiNO,  in  Scotland,  for  a  Libel: 
10  Charles  L*  a.  d.  1634.    [1  Burnet's  History  of  his  own 
_     Times,  p.  32,  &c.  .  2  Rushw.  Coll.  p.  283.] 


Curia  Jnsiiciaria  S.  D.  N.  Regis,  tenta  in  pr»-. 
torio  de  Edinburgh  tertio  die  mensis  Decern* 
brio,  1634,  per  nobilem  et  pra&potentem '  co* 
mitem,  Williehnnm  coiQitem  Brrolia,  domi* 
nam  Ha^,  magnum  constabuhuium  Scotis, 
ac  Josticiarium  Generalem  ejusdem,  hae  in 
pvte  ac  in  crimiuali  processu  subsequent, 
oontra  Joannem  dominam  de  Balmerino^ 


*  '^  Relij^ious  grievances  are  oAen  ideal;  but 
the  Trial  of  lord  Balmerino  was  an  act  of  op* 
pressiye  iniquity,  conducted  under  the  shade  of 
the  laws,  and  with  all  the  forms  of  junsubstaiitial 
justice.  In  consequence  of  his  father's  disgrace 
and  death,  he  bad  lived  in  retirement,  and, 
till  the  avival  of  Charles  in  Scotland,  was 
mnknown  to  the  court.  But  his  deport- 
mmt  In  the  laie  parliaatnt  was  ofiensive; 


virtutecommissionis  S.  D.  N,  Regis,  sub  tei» 
timonio  sui  magoi  sigilli  specialiter  consdtut. 
Curia  legitime  affirmat. 
Assessors  to  my  Lord  Justice  GeQeisli  sir 
Robest  Spotswnod  of  Donnjfpaceinieht,  prco* 
dent  of  the  College  of  Justice ;  sir  John  Hi; 
of  Barro,  kntgbt,  clerk  register;  sir  Jsmo 
Leannouth  of  flnlcomy,  knight  baroaeL 


and  liis  dame  was  marked  in  the  list  ^ 
tlm  dissenting  nobility,  firom  whom  the  rsjs 
of  royal  favour  were  now  withdmwn.  A  ttfi' 
pemte  and  submissive  petition  had  been  pre* 
pared  by  these  pceis,  in  order  to  esculpsi* 
themselves  from  the  impuUtion  of  an  opposi- 
tion to  prerogative,  and  to  depfecate  the  ope- 
ration  of  those  articles  from  which  they  diseot' 
ed;   but  when  the  deaigp  was  intiaafied  n 
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Iiitraii.  John  lord  of  Baknerino,  rlplnted  of 
A\Tt  and  Part,  (t.  e.  of  his  bein^  C  'ntriver  nnd 
Partner)  of  the  penning  and  setting  down  of  a 
scandalous  Libel,  »ud  divuking  aod  dispersing 
it  amongst  his  majesty's  Yief^es  ;  nt  the  le-aM  of 
coQcenling  and  not  repealing  of  Mr.  William 
liaig,  and  not  Apprehending  of  him  the  said 
principal  author  of  the  said  infamous  Libel,  as 
is  at  length  contained  in  his  Pitt;iy  (J,  e.  Indict- 
ment) following, 

Pursuer,  sir  Thomas  Hope  of  Craighall, 
knight.  Advocate  to  our  said  lord,  ibr  his  bigh- 
ness's  intercat. 

Procurators  in  Defence,  Mr.  Roger  Mowat, 
Mr.  Alexander  Pearson,  Mr.  Robeit  Macgill, 
Mr.  John  Nisbet,  Advocates*     . 

Mjlord  Kitdryame,  master  of  Elphingstoone. 

The  master  of  Frazer. 

Sir  Thomas  Ker  of  Cavers. 

Michael  Elphtngstoune  of  Quarrel. 

George  Diuidass,  fiar  of  that  ilk,  (i.  e.  of 
Dundass). 

Charles,  as  a  necessary  precaution  before  the 
petition  was  presented,  or  even  subscribed,  the 
royal  diapleasore  wasi  signified  in  such  severe 
tenns  that  it  was  instantly  abandoned.  A  copy 
retained  by  Balmcrino,  and  imparted  to  a -con- 
iidcntial  notary,  was  surreptitiously  transcribed 
and  communicated  to  Hay  o(  Naughton,  his 
private  enemy.  The  latter  betrayed  the  secret 
to  the  archbishop  of  St.  Andrew^s,  who  repaired 
to  court,  and,  under  the  specions  pretext  of  al- 
legiance, revealed  it  to  the  king.  He  affirmed 
that  the  petition  was  circulated  through  Scot- 
land to  obtain  subscriptions ;  declared  that  no- 
thing but  the  opposition  of  thie  nobility  had  ren- 
dered the  clergy  hitherto  so  averse  from  the  sur- 
plice ;  and  assured  the  kios  that  their  refrac* 
tory  spirit  would  be  sooa  subdued,  if  their  pa- 
trons were  selected  for  a  sc^^ere  example.  A 
commission  was  issued  to  examine  the  supposed 
offence,  and  Bahnerino  was  imprisoned  on  a 
warrant  obtained  by  Spotti^wood ;  but  the  real 
author  of  the  petition,  Haig,  an  advocate,  es- 
caped to  the  continent. — It  would  be  difficult 
to  conjecture,  what  was  criminal  in  a  petition 
neither  pi-esented  to  Charles,  nor  divulged  ex- 
cept to  a  confidential  friend.  There  were  laws 
in  Scotland  against  the  utterance  of  leasings,  or 
faUe  reports  teuding  to  excifte  sedition,  or  to 
sow  dissensions  between  the  king  and  the  peo- 
ple ;  and  according  to  the  usual  extension  of 
state  o&nces,  whosoever  listened  with  an  air  of 
approbation,  and  neitl)er  revealed  the  report 
oor  secored  its  author,  was  obnoxious  to  the 
came  capital  punishment,  as  if  equally  guilty  of 
the  same  crime.  As  the  author  and  abettor  of 
a  seditions  petition,  Balmerino  was  acoordingly 
arraigned  fur  leasing  making ;  as  the  author, 
because  the  copy,  fouiKl  in  his  custody,  was 
.  sligfatly  interlined  with  his  own  hand :  as  the 
abettor,  because  he  concealed  the  petition,  and 
•offered  the  author  to  escape  undiscovered.  .  A 
Petition,  couched  in  the  most  inoffenfive  terms, 
was  converted  ii|  the  indictment  into  a  dange- 
rous libel,  <  that  depraved  the  bws^  and  mis* 
VOL.  nu 


Robert  Drummoiid  of  Meidhope. 

My  Lord  Advocate  produced  his  majesty's 
Letter,  commanding  him  to  pursue  tlu'  pannel, 
(t.  e,  the  per^on  indicted)  for  the  chines  con- 
tained in  his  Dittuy  following  ;  together  wjth 
an  Act  of  Session,  nominatinji  tite  as&essors 
foresaids  to  be  as^ssors  to  my  Lord  Justice 
General :  And  therewith  produced  the  said 
Dittay  or  Indictment,  with  the  exccuHons 
thereof,  of  the  whilk  the  tenour  follows.  And 
first  the  tenour  of  his  majesty's  Letter,  directed 
..to  his  majesty *s  Advocate. 

To  our  riftht  trusty  and  wclI-beloved  coun- 
sellor, sir  Thomas  Hope  of  Craighall,  knjght 
and  baronet,  our  Advocate  for  our  king- 
dom of  Scotland. 

"  C.  JR.  Trusty  and  well-beloved  counsellor, 
we  greet  you  well.  After  due  consideration 
having  resohed  to  cause  the  lord  Balmerino  be 
put  to  the  trial  of  ane  as9y<>c,  (i.  e.  Jury)  and 
to  this  purpose  it  bdng  necessary  that  you  in- 

'  construed  the  proceeding  of  the  king  in  the 
'  late  parliament,  so  seditious  that  its  thoughts 
*  infected  the  very  air,  a  cockatrice  which  a* 
<  good  subject  should  have  crushed  in  the  egg.' 
Balmerino,  who  forboi^  to  crush  this  unhatched 
sedition,  was  oppressed  by  the  intrigues  of  tlie 
prelates,  and  the  criminal  connivance  of  the 
judges  and  officers  of  state.  The  court  of  ses- 
sion appointed  three  assessors  to  the  justice 
general;  Learmouth  one  of  their  number.  Hay 
brd  register,  and  Spottiswood  their  president, 
second  son  of  the  archbishop,  whose  influence 
had  incited,  and  still  continued  to  foment  the 
prosecution.  It  was  represented  in  vain  that 
the  interlineations,  as  they  softened  the  terms 
of  the  petition,  could  never  constitute  that  libel 
which  they  served  to  abate ;  that  the  petition 
was  neither  promulgated,  nor  disclo^d,  except 
to  a  confidential  lawyer  for  his  private  opinion ; 
that  there  was  no  precedent  for  the  trial  of 
thdse  who  had  neglected  to  reveal  a  seditious 
performance,  or  to  secure  its  author,  and  that 
a  severe  law  never  executed  must  be  regarded 
as  having  passed  into  oblivion ;  that  it  might  be 
illegal  perhaps  to  conceal  the  petition  when  ad- 
judged seditious ;  but  as  its  purport  was  f^ppa- 
rently  respectful,  and  intended  to  conciliate 
the  king's  affection,  that  no  prudence  could  dis- 
cover a  different  construction  which  was  neces- 
sarily latent  till  determined  by  the  court.  The 
question  was  already  prejudged  by  the  court : 
the  assessors  sustained  and  referred  the  indict- 
ment to  a  jury,  which  the  ^rl  of  Traquair  had 
undertaken  to  corrupt  or  intimidate. — As  pe* 
remptory  challenges  are  unknown  in  Scotland, 
the  jurors  are  invariably  selected  by  the  judge 
from  the  return  made  by  the  clerk  of  court. 
Nine  of  the  jury,  with  a  single  exception,  were 
ineffectually  cballeoged :  but  when  Traquair,  a 
minister  of  state,  was  admined,  it  was  no  longer 
doubtful  that  the  rest  were  industriously  selected 
for  their  hostility  to  Balmerino,  or  their  devo« 
tion  to  the  crown.  The  experiment  did  not  en- 
tirely succeed.  In' the  former  century,  Gordon 
2a 
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foriti  yourself  of  such  particulars,  as  concern 
vour  chariie  ia  the  ie|;:il  prubecution  of  tbtit  bu- 
bhiess  ;  it  i>  uur  pleusure,  tliuC  with  all  conve- 
uieiic  dilii^eiice  you  insist  therein,  by  pn;piiriDi2 
of  une  Indicdneut  Tit  for  (hat  purpose,  and  that 
you  carefully  go  on  in  every  other  thing,  touch- 
ing liie  prosecution  thereor,  as  ynu  will  answer 
to  us  upon  your  trust :  And  thiit  by  the  udvjce 
of  the  Chief  Justice  you  prefix  a  dity  fur  the 
tame,  for  whicii  these  presents  shall  he  your 
wttrrant.  Given  at  our  inannor  of  iinmpton* 
Coiirr,  the  14ih  «f  October,  1634." 

Follows  the  Act  of  Session,  nominating  the 
saids  Assessors,  at  Edinburgh,  the  2d  of  Dec. 
tlie  year  of  God  1034,  the  i^hich  day  the  lords 
of  council  and  session  nominate,  appoint  and 
elect  sir  Rohert  Spotswood  of  Dunnypace, 
kui^ht,  president  ot  the  Collet^e  of  Justice;  sir 
John  Hay  of  fiarro,  knight,  clerk  of  our  sove- 
reign lord's  register  council  and  rolls ;  and  sir 
James  Learmouth  of  Balcomy,  kniglit  bnronet, 
senator  of  the  said  College  of  Justice;  to  be 

of  Buckie  had  been  engaged  in  the  murder  of  the 
earl  of  Murray,  and  was  appointed  therefore  as 
a  sure  man.     When  the  jury  hud  withdrawn, 
he  addressed  them  uoexp<^ctedIy  in  the  most 
pathetic, terms  ;/.and  conjured  ihem  to  reflect 
that  the  life  of  an  innocent  nobleman  was  at 
stake ;    whose  blood  would  lie  heavy  on  their 
stjuls  to  the  hi^i  hour  of  their  lives.     While  the 
tears  streamed  down  his  ageJ  clieeks,  he  pro- 
tested that  his  hands  had  puce  been  imbrued 
in  blood,  for  which  he  hdd  procured  a  pardon 
from  his  sovereit^n  ;    but  that  it  had  cost  him 
many  sorrowful  days  and  nights,  to  obtain  a 
remission  to  his  conscience  from  heaven.    The 
jury  was  moved  with  this  impressive  address : 
but  Traquair,  their  foreman,  resumed  the  argu- 
ment, that  it  belonued  to  the  court  to  deter- 
mine M  liether  the  Uw  was  severe,  or  the  peti- 
tion sedi;>oub;    whether  the  prisoner  had  con- 
eealed  it  was  all  tlmt  remained  fur  them  to  de- 
cide.    After  a  long  nitercatiou,  the  jury  were 
equally  divided  ;    and  in  consequence  of  the  fi- 
nal suffrage  of  Traquair  their  forera:iu,  Balme- 
rino  was  convicted  of  having  beard  and  con- 
cealed a  seditious  petition,  and  of  having  for- 
borne to  reveal  the  author.    Sentence  of  death 
was  immediately  pronounced  ;   but  his  execu* 
t ion,  to  the  sreat  umhrace  of  the  prelates,  was 
suspended  during  the  pleasurcof  the  king. — 
During  the  whole  trial  the  people  discovered 
e)iireine  agitation.    They  assembled  daily,  in 
opposition  to  ihe  efforts  of  their  magistrates,  in 
tuniiijtuous  crowds ;  they  prayed  aloud,  and  in 
the  streets^  for  the  preservation  of  Balmeriuo ; 
applauded  tiie   exertions  of  his. friends,  and 
«  showered  imprecations  on  the  heads  of  his  ad- 
versaries.    Their  rage  proceeded  to  tlie  most 
despenue  designs.     Many  consultations  were 
-    secretly  held  ;  and  it  was  determined  to  burst 
open  the  prison  forJ.is  release  ;  or,  if  that  at- 
tempt should  miscarry,  to  revenge  his  death  on 
iils  judges  and  the  eight  jurors  by  whom  he  had 
been   convicted.      Some    had   undertaken  to 
born  their  houses;  ollufw  to  perpetrate  the 


Assessors  to  William  earl  of  Erml,  Great  Con* 
stable  of  Scotland,  and  hsivui^  comuiissi'ui 
from  his  majesty  to  be  Justice-Genrral  in  tUe 
criminal  pursuit  inieniit  and  tU  pending  before 
the  said  Justice  against  John  lord  Balmcrinu. 

Cstrnctumde  Lihro  Actorum  per  me  magisirum 
Alexandrum  Hay,  scribam  cousilii  ac  defu- 
taium  hunorabili«  doniini  Johannis  lU}-  de 
Barro  niilitis,  clerici  rtgisiri  ac  Coiibilii 
S.  D.  N.  Reuis,  sub  mei-s  signo  et.sul'Srrip- 
tione  manualibu^,  sic  suhscribitur  A.  Iley. 

Fpllows  the  tenour  of  the  Dittay  : 
**  Charles  by  the  grace  of  God  king  of  Great 
Britain,  France,  and  Ireland,  defender  of  tbe 
faith  ;  to  our  Jovit  (i.  e.  belored)  James  Cur- 
rie,  Ormond  pursevant,  messenger,  our  sherii 
in  that  part  conjunctly  and  severally,  special! v 
constitute,  greeting.  Forsuameikle  as  it  h 
complained  and  humbly  meant  to  tis  by  our 
trusty  and  well-beloved  counsellor  sir  Thomas 
Hope  of  Craighall  knight  baronet,  our  idro- 


massacre- ;  when  Traquair,  apprised  of  his  own 
clanger,  repaired  to  court,  and  represented  thst 
tike  execution  of  the  sentence  was  impolitic 
and  unadvisable,  however  justly  the  prisoner 
had  forfeited  his  life.  After  a  long  and  severe 
imprisonment,  a  warrant  was  procured  for  hi) 
enlargement ;  but  a  pardon  was  dispensed  w>tb 
a  slow  and  reluctant  hand.  The  merit  of  tht 
pardon  w«is  variously  aspribed  to  the  interces- 
sion of  Laud,  or  to  the  humane  and  merciful 
disposition  of  Charles,  who  w'as  averse  frotn 
bloodshed  rather  than  from  revenge;  and  v.\v} 
hesitated  to  execute  an  innocent  noblemaD 
against  whom  he  was  incensed,  though  pre- 
vented by  no  scruple  from  acquiring  an  unjusi 
and  absolute  dommion  over  his  life. — ^This  ini- 
quitous prosecution  was  ruinous  in  its  conse- 
quences to  the  king's  interest  in  Scotland.  Tlie 
people  had  long  felt  that  the  administration  of 
justice  wa^  partial  and  corrupt ;  but  the  nobi- 
lity now  discovered  that  there  was  no  protec- 
tion for  themselves,  from  the  resentment  of  the 
prelates  and  the  power  of  the  crow  a.  What- 
ever secret  cause  of  offence  existed ;  a  speech 
or  a*  petition,  an  expression  of  discontent  or 
grievance  casually. beard,  and  concealed  from 
motives  of  compassion  or  honour,  might  furnish 
a  pretext  for  tlieir  own  destruction.  The  leni- 
ty of  tlieir  sovereign  was  no  protection ;  ami 
Bcdnierino,.  w  hose  real  crime  was  hi*  conduct 
in  parliament,  justly  considered  the  recni^on 
of  his  sentence  as  no  redress  of  the  injory 
which  he  had  sustained.  His  danger  made  a 
deep  impresuon  on  the  minds  of  bis  peers. 
Under  an  infatuated,  or  despotical  monarch, 
i^henever  the  laws  were  perverted  for  their 
ruin,  their,  order  luid  fi>una  no  resourtre  but  io 
n  confederacy  against  tbe  crown ;  and  to  this 
measure  their  thoui^bts  were  already  directed 
by  the  frequent  example  of  their  ancestois;  bf 
tGe  suise  of  ti»eir  danger  individually,  aud  of 
their  strength  when  united ;  and  above  all,  by 
the  inordinate  and  daily  usurpations  of  the  as- 
piring prdates.''    5  La'ing's  Scotland,  107. 
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cate  for  our  interest  upon  Jolm  lord  of  Balme- 
rino,  chat  where  albeit  by  the  common  law,  as 
also  by  the  laws  and  acts  of  parliament  of  this 
kingdom,  and  specially  by  ttuit-act  and  statute 
of  parliament  made  by  our  umqhile  (i.  e.  laie) 
dearest  father  kinfr  James  6,  of  happy  and 
blessed  meramry,  par.  10,  chap.  10,  it  is  statute 
and  ordained,  That  all  our  subjects  continue 
ihem^elves  in  quietness,  and  dutiful  obedience 
to  us  and  our  royat  authority,  and  that  none 
uf  them  presume  or  take  upon  hand  publicly  .to 
disclami,  nr  privately  to  speak  or  write  any 
purpose  of  reproach  or  slander  of  our  person, 
estate,  or  government ;  or  to  deprave  oi»r  laws 
and  acts  of  parliament,  or  niisconstruct  our 
proceedings,  whereby  any  misliking  may  be 
moved  betwixt  us  and  our  nobility  and  loving 
suhjects  in  time  coming,  under  the  pain  of 
death;  certifying  them  that  does  in  the  con- 
trair,  they  shall  be  repute  as  seditious  and 
nicked  instruments,  enemies  to  us  and  tlie 
commonweal  ofthisuur  realm:  and  the  said 
pain  of  death  shall  be  execute  upon  them  witii 
u\\  rigour,  in  example  of  others.  Like  as  by 
the  205th  act  of  the  14th  parliament  of  our 
Slid  umqhile  dearest  fatlier,  in  the  month  of 
Jutte,  1694,  the  former  aclr  of  parliament,  with 
divers  others,  against  leasing-makers,  and  au- 
thors of  slanders  and  calumnies,  is  ratified  and 
approven,  and  ordained  to  be  published  of  new 
ai;ain,  and  to  be  put.Ho  executitm  in  all  time 
epining:  with  this  addition,  That  whosoever 
hears  the  said  leasing  calumnies,  or  scandalous 
speeches,  or  writs  to  be  made,  aud  apprehends 
oot  the  authors  thereof,  if  it  be  in  his  power, 
or  reveals  not  the  same  to  us,  or  to  any  of  our 
privy-council,  or  to  our  sheriff,  steward,  or 
haillie  of  our  sheriffdom,  st^wartry  or  biiilliary, 
stewards  in  regality  or  royalty,  or  to  the  pro- 
vost, or  aue  ofthe  bailiies  within  our  bufrows, 
by  whom  the  samen  may  come  to  our  know- 
ledge, or  to  tlTe  knowledge  of  our  privy-cduncil ; 
i« hereby  the  aaids  leasing-makers  and  authors 
ot'  scandalous  speeches^  may  be  called,  £ryed, 
and  punished,  accordiil|^  to  the  said  acts :  the 
hearer  and  not  revealer,  and  not  apprehender, 
(if  it  lie  in  his  power)  and  concealer  and  not 
revealer  of  tlie  saids  leasmg-makers,  and  au- 
th)rsofthe  saids  scandalous  speeches  and  writs, 
th.ill  incur  the  like  pain  and  punishment  as 
the. principal  ofiender,  as  in  our  suids  acts  of 
parliament  at  length  is  oonteined.  Notwith- 
staadinf;  qbereof,  it  having  come  lately  to  our 
knowledge,  in  the  month  of  March  last  by-past, 
that  there  was  a  most  scandalous,  reproachful, 
odious  and  seditious  Libel,  found  in  the  hands 
of  one  Mr.  John  Dnnmure,  notary  in  Dundee, 
and  divulged  and  dispersed  in  the  hands  of 
several  of  our  subjects:  whilk  scandalous, 
odious,  infamous,  and  seditious  Libel,  dirl  ni>t 
only  seditiously,  reproachfully,  and  outrageously 
tax  our  sacred  person  in  our  behaviour  at  par- 
liament ;  but  also  contains  many  points  and 
purposes  of  fidse  calunmies,  putdic  scandals 
and  reproaches  agajnst  us,  our  estate  and  go- 
vernment, depraving  our  laws  and  acts  of  pai^ 
iiameoiy  and  miscooitruing  our  just  and  glo- 


rious proceedings  in  our  first  parlian^ent,  Ii olden 
by  us  m  person  in  the  utonth  of  June  of  before, 
as  doth  uuinife^itly  u^'pear  in  the  hail  tcnour 
of  the  saids  infamous  Libel;  and  particularly 
in  the  particular  passatres  hereof  after  follow  ing : 
iasuaUir  as  albeit  by  ti.e  law  of  God  and  laws 
of  ail  natioi):>,  thu  person  of  th<?  supreme  and 
sovereign  prince  is  and  ouglit  to  be  sacrc  d  and 
inviolabie,  and  he  ou^ht  to  be  reverenced,  ho* 
noured,  and  leared,  as  God's  lieutenant  on 
earth;  and  thuc  all  subjects  are  bound  and 
tyed  in  conscience  to  content  ttiemsehes  in 
honsble  submission  to  obey  :uid  reverence  tne 
person,  laws,  aud  authority  of  their  supreme 
sovereign  :^et  the  said  uhluippy  and  infamous 
hbel,  in  the  lirst  entry  thrreof,  begins  with  un 
oiitru'aHjns  upbraiding  and  taxine  of  our  sove- 
reign iurd  b  majesty  of  a  point  of  injustice  or 
indiscretion  in  our  behaviour  at  parlinmenty 
for  putting;  of  Nwtes  (as  the  saids  infamous 
libel  atledges)  upon  tlie  names  of  a  number  -of 
our  subjecu,  who  did  vote  contra ir  to  the  acts 
of  our  church  goi^rninent,  past  in  parliament. 
Whik  is  ane  fearful  thint;  in  nne  su't  ject  to  pry 
into  (he  gesture  of  his  sovereivn  in  ht»  sopr^ma 
court:  aud  upon  a  (;estiire,  Mtthout  speech,  to 
infer  a  groumi  uf  cxprobation  and  reproach  to 
thesovcfciun  prince.  Next,  the  said  iiifainous 
Libel  reproaches  us  for  rclusing  to  receive 
Iroui  some  of  our  subjects  their  reasons  lor 
dis-ussenting  fr'>m  the  said  acts,  be  tore  their 
public  hearing  in  parliament :  whilW  is  a  point 
uO  ways  compatible  with  the  humble  obedience 
of  a  good,  quiet,  and  peaceable  »ubject ;  but 
carries  with  it  the  signal  and  token  of  liiscon* 
tentiiient,  au'i  rubs  upon  our  sacred  person  and 
proceo<lings  matter  of  reproach  and  scaniial, 
tending,  jf  it  were  po^silde.  to  diminish  the 
glorious  opinion  and  estimation  of  oi>r  royal 
person,  equity,  and  ju^t.ce,  in  the  hearts  of 
our  subjects.  Thirdly,  the  malicious  heart  of 
the  penner,  not  content  «^ith  tiie  first  aspersion 
laid  upon  us  for  putting  notes  upon  these  uho 
dis-assented,  does  ingeminnt  tiie  <iamen  in  ane 
most  bitter  invective  and  viperous  style,  in 
aflirmiiig  ihat  such  a  thing  was  never  of  before 
censured  Iw  a  prince  of  so  much  justice  ns  our 
sacred  majesty  :  whilk  in  effect  is  to  reproach 
us  of  manifest  injustice,  for  doing,  of  ilnU,  the 
like  thereof  was  never  done  by  a  just  prince. 
And  the  libeller,  not  content  with  these  re- 
proaches, most  villanously  and  de>))itefuliy 
belclu  and  vomited  fourth  aeainst  our  sncred 
person,  proceeds  to  a  most  fearhil  and  dan- 
gerous undermining  of  our  honour,  credit,  and 
greatest  happiness,  in  ailinnuig  that  there  is 
now  a  general  fear  of  some  innovation  intended 
in  essential  points  of  religion  :  albeit  (hlt-ssed 
be  God)  it  be  certainly  known  to  all  our  ^ood 
subjects,  that  we  are,  and  in  all  our'  actings 
have  showen  ourseU'esto  be  a  most  devote  and 
religious  prince,  hating  and  abhorring  in  heart 
and  affection  all  papistical  superstition  and 
iflolatry.  And  the  libeller,  (oot  of  a  oeveJi-h 
humour)  not  content  to  restrain  his  pen  within 
.  the  limits  of  this  our  kingdom  of  Scotland,  us 
if  it  were  too  little  fur  the  compear  of  liis  cii^ 
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rious  and  furious  brain,  he  enters  toqpry  into 
our  estate  of  England,  and  assures  that  there 
is  reports  of  allowance  of  reprinitug  of  books 
of  Popery  and  Arminianism  in  England,  and  of 
the  restraint  of  answers  made  to  them :  and 
then  returning  to  Scotland,  mositfidsy  affirms,! hat 
ArminianisHi  is  preached  there  vi-ithout  censure. 
Alter  that,  he  goes  to  the  estates  of  the  parlia- 
ment, and  aliirms  aiost\f»lbIy  and  calumniously, 
that  divers  papists  were  adraitted  to  parliamenti 
and  upon  tne  articles,  who  by  the  law  of  the 
realm  can  be  no  member  of  any  jodicat(»ry. 
Albeit  it  be  x:oiistaDt  and  nottour,  that  none 
of  lijese  who  were  admitted  to  parliament  and 
upon  tiie  articles,  was  professed  popisis,  as 
will  appear  by  the  roll  of  the  names  of  these 
who  were  upon  t)je  articles.  And  fardcr,  the 
unhappy  pennerof  that  cursed  libel  proceeding 
to  ane  iiigher  point  of  taxing  and  misconstroct- 
ing  of  our  proceeding*,  he  aSrms  that  the  griev- 
ances allowed  to  be  proponed  in  Convention  in 
anno  1625,  were  altogether  slighted  in  this  oar 
first  parliament :  wluch  is  a  manifest  lye  and  un- 
truth, there  being  nothinc;  concern intr  ihe  public 
moved  at  parliament,  which  wbs  not  either  de- 
termined by  our  c&t^tes,  or  remitted  to  our  coun- 
cil. And  thereafter  it  is  as  falsly  affirmed, 
that  the  meetings  of  the  gentry,  which  were 
appointed  for  re  presenting  the  grievances  of  the 
couniry  in  the  matter  of  Coin  aud  increase  of 
theft,  were  imetrupted  in  our  name:  which  is 
a  m^iuifest  lye  and  calumny.  Like  as  there- 
after it  is  most  scandalously  seditiously  affirmed, 
that  we  denied  liberty  (o  our  nobility  to  meet 
and  couveen  with  the  lords  of  the  articles, 
against  the  consiitutioti  of  a  free  parliament 
under  such  a  just  and  lawfnl  prince :  albeit  it. 
be  notlourly  known,  that  our  nobility  did  eiyoy 
all  the  privileges  of  a  free  estate,  which  per- 
tained 10  them  and  their  predecessors.  And 
aicklike  thereafter  it  is  affirmed  ignorantly, 
foolishly,  and  falsely,  That  against  the  custom 
of  this  our  kingdom,  the  bishops  did  chose  the 
articles  of  the  nobility  ;  albeit  before  the  par- 
liament in  anno  1009,  the  nobility  did  erer 
ehuse  the  article*)  themselves ;  which  is  notori- 
ously fal>e,  and  cont.a'r  to  the  fundamental 
law^  and  practices  of  all  preceding  parlia- 
ments, wliereby  it  is  constitute,  that  ever  the 
clerey  did  chuse  the  articles  of  the  nobiUty. 
And  thereafter  he  affirms.  That  the  bishops 
did  chuse  such  of  the  nobility  on  the  articles, 
as  either  were  popishly  aflfected,  or  had  small 
knowledge  of  the  estate  and  laws  of  this  our 
country  :  which  is  an  Impudent  malicious  ca- 
lumny and  falsl-ood ;  these  who  were  chosen 
on  the  articles  (as  will  appear  hy  their  namen) 
being  of  the  most  nnrient  of  the  nobility,  and 
nio&t  expert  in  the  laws  and  customs  of  this  our 
kingdom.  Thereafter  the  curbed  and  unhappy 
libeller  returns  ti>  his  nipping  and  checking 
style  ;  and  most  presUmptunusly  challenees  our 
sacred  self  upon  our  speeches  m  parliament, 
and  upon  our  prociamaiions  made  upon  our  re- 
I'ocations;  which  wa»,  intended  for  augmenta- 
tion of  oar  patrimony,  and  f<>r  disburdening  of 
fiur  subjects  6(  .taxation ;  and  that  yet  never- 


theless huge  and  great  taxations  were  imposed, 
a^^ainst  the  counsel  given  by  our  umqbile 
dearest  father  of  blessed  memory,  in  his  Basili- 
con  Doron,  and  against  the  practice  of  our 
dearest  p^edece8so^  king  James  1.  .who  reniued 
to  his  subjects  a  great  part  of  the  taxation 
granted  for  his  ransom :  wkiich  is  a  peart  and 
fnischievoos  exprobation  to  our  sacred  person, 
who  out  of  the  love  and  tender  affection  which 
we  bear  to  this  our  antieiit  native  kingdom  and 
country,  vouchsafed  that  grace  and  favoar  to 
visit  it  in  our  myal  person,  without  sparing  of 
cost  ancl  charges  for  our  journey,  and  other 
necessaries  belonuins;  to  our  coronation;  nhich 
is  W9II  known  far  to  exceed  the  taxations  voluo- 
tarily  oflered  to  us  by  our  estates,  in  testimony 
of  their  humble  and  thankfal  gratitude  for  so 
great  a  blessing  as  the  personal  presence  of  oi 
their  sacred  lord  and  sovereign,  within  tliis  our 
native  soil  and  antient  kingdom.  And  as  we 
did  never  enjoin  nor  urge  any  taxation,  so  the 
same  being  voluntarily  and  humbly  offered  to 
us  by  our  loving  and  faithful  subjects,  as  the 
mite  of  their  humble  affection,  far  within  and 
beneath  the  respect  of  so  glorious  a  benefit,  yet 
we  were  plea:>ed  out  of  our  love  to  accept  it 
graciously.  And  y^^t  this  so  gracious  accept- 
cnce  cannot  pass  the  pen  of  this  unhappy  li- 
beller, but  must  be  casten  op  (t.  e.  rdlrcted 
upon)  with  a  false  and  despiteful  exprobatioo, 
US  done  against  promise,  proclamation,  and 
the  practice  of  king  Jame?  1.  which  is  fidsely 
and  villainously  affirmed.  And  when  the  ia- 
fifuuous  libeller  has  spent  his  unhappy  breath 
and  pen  in  reviling  and  niaiedicting  the  glorious 
name  of  us,  his  gracious  sovereign,  in  our  per- 
son and  proceedings,  he  thereafter  challenges  as 
for  applying  our  former  taxations  to  a  wrong 
use,  in  bestowing  tl>e  samen  upon  prties  and 
persc^is,  whose  waistrie  (t.  e.  extravagance)  and 
wants,  our  subjects  are  not  obliged  to  supply. 
And  ivith  this  ^sides,  by  the  way,  he  upbraids 
our  servants  and  counsellors  for  malversation, 
in  iHe  guiding  and  imploying  thereof:  Aod  is 
so  peart  and  impudent  in  his  devilish  style,  that 
he  spares  not  the  name  of  our  evcr-glorioas 
dearest  father  king  James  of  blessed  memory; 
but  most  faisly  casts  up  (».  e.  mentions)  a  pro- 
mise alledged  to  be  made  by  his  majes^  or  his 
commissioner,  in  the  parlinment  holdeii  in  anno 
1621,  for  discontinmng  of  the  extraonlinary 
taxation  in  all  time  to  come.  And  then  in  the 
end,  as  a  venomous  wasp,  he  closes  with  an 
impudent  reproach  towards  ud,  in  that  which 
is  most  commendable  in  a  sovereign  prince,  by 
taxing  us  in  our  beneficence  and  lilierality  to 
the  lords  of  our  session,  in  providing  hoooura- 
ble  maintenance  to  them,  and  in  bestowing 
pensions  upon  our  officers ;  and  leaves  oothmg 
within  this  our  kingdom,  which  is  not  drawn  in 
within  the  scourtre  of  his  devilish  and  roalicioiis 
pen  and  tongue  :  So  that  it  is  not  to  be  won- 
dered and  admired,  that  any  person,  lining 
under  such,  a  gr:icioos,  pious,  and  just  prince, 
conid  degenerate  into  so  monstrous  a  contempt 
at  our  government,  as  to  dare  and  presome  upod 
tp  think,  let  be  (i.  e.  much  less)  to  speak  and 
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write  such  devilttby  reproachfbl,  scandalous, 
and  Seditious  thoughts,  which  infest  the  very 
air,  and  can  have  no  other  end  but  the  breeding 
in  the  hearts  of  our  good  and  loving  subjects,  a 
fearful  jealousy  and  dislike,  and  in  the  end  con- 
tempt of  oar  iust  government.  And  albeit  all 
oar  good  subjects  be  bound  in  conscience,  as 
also  by  the  laws  of  this  our  kit)gdom,  to  crush 
tbis  Cockatrice  in  the  egg,  and  to  abhor  it  as  a 
pestilentious  clout ;  yet  the  said  devilish  libel 
was  found  in  the  hands  of  the  said  Mr.  John 
Dunmure,  notary  in  Dunc^e,  and  was  divulged 
and  dispersed  amongst  omr  subjects  about  the 
foresaid  month  of  March  Ust  past :  whicl»  com- 
ing to  our  notice  and  knowledge^  we  then  gave 
power  for  examining  of  the  said  Mr.  John  Dun- 
mure  how  the  same  came  to  his  hands;  uho 
deponed,  That  he  had  the  sauien  from  the 
said  John  lord  of  Balraerino.  Which  John 
lord  Bidinerino  being  also  examined,  he  granted 
the  samen  to  be  of  verity,  and  therewith  af- 
firmed, chat  he  had  the  said  libel  from  one  Mr. 
William  Ilai^^  whom  he  tliought  also  to  be  the 
peiiiier  and  author  thereof.  Of  the  which 
^candaIous  libel,  the  said  John  lord  Balmerino 
liiriiself  w  as,  and  is,  author,  deviser,  cunsultcr, 
ad\iser,  airt  and  part  (i.  e.  contriver  and  part- 
ner) in  the  penning,  writing,  and  drawing  up 
thereof;  at  the  least  is  guilty  of  the  hearing 
thereof,  and  of  the  Concealing  and  not  revealing 
of  the  said  Mr.  William  Uaig,  whom  he  affirms 
to  have  been  author  of  the  same ;  and  also  is 
most  guilty  of  the  not  apprehending  of  the  said 
Mr.  Wilham  Ilnig,  it  being  in  the  said  John 
lord  Balmerino  his  power  to  have  taken  and  ap- 
prehended the  said  Mr.  William  ;  and,  lastly, 
iS  guilty  and  culpable  of  the  divulging  and  dis- 
persing of  the  said  scandalous  and  seditious 
libel  amongst  our  subjects,  in  so  fiu-  as  ihe  s<kid 
Juhn  lord  Balmerino  knew  of  tbe  penning  of 
the  said  scandalous  libel  by  the  said  Mr.  Wil- 
liam Haig,  and  advised  and  gave  his  opinion 
aneni  (i.  c.  about)  the  making  of  the  samen ; 
and  in  token  thereof,  interlined  a  part  of  the 
said  infamous  Libel  in  divers  parts  thereof 
with  his  own  hand,  which  is  yet  extent  to 
be  seen  by  ocular  inspection ;  and  which  infers 
lining  tlje  said  John  lord  Balraerino  has  con- 
fessed to  be  his  own  hand-writing.  Likeas  im- 
mediately after  ibe  forming  of  the  said  mostinfa- 
mons  libel,  the  said  John  lord  Balmerinu  receiv-' 
ed  the  same  from  the  said  Mr.  William  Haig, 
and  delivered  it  to  the  earl  of  Rothes,  of  par- 
pose  to  have  the  samen  presented  to  us,  and 
caused  Mr.  Robert  Dalgleish  his  servant  copy 
the  said  infamous  libel ;  which  ci^py  he  deliver- 
ed m  the  said  Mr.  John  X)unm^ure,  in  whose 
hands  the  samen  was  found,  by  occasion  where- 
of the  ^aid  infamous  libel  was  divulged  and  dis- 
persed amongst  our  subjects,  and  openlv  read 
and  exposed  to  their  view ;  ^  to  tne  prejudice  and 
derogation  of  our  sacred  and  glorious  name,  by 
tlia  infamous,  scandalous,  and  seditious  pas- 
sages and  articles  contained  therem.  Likeas 
the  said  lord  of  Balmerino  kept  and  detained 
the  said  infamous  Hbel  in  his  hand  continually, 
from  the  time  of  tbe  closing  of  the  psriiamcnt 


about  the  end  of  June,  1633,  until  the  9tb  of 
June  16(34,  last  past,  at  wliich  time  he  w&s 
challenged  for  the  same,  and  did  exhibit  the 
said  infamous  libel,  in  prestence  of  the  lords  ap-^ 
pointed  by  us  for  his  examination.  Likeas  the 
said  John  lord  Balmerino  having  conferred  with 
the  said  Mr.  John  Dunmure,  after  his  first  exami- 
nation, which  was  in  March  1634,  and  avowing 
that  which  he  had  done  concerning  the  deliver- 
ing of  the  said  infinuons  libel  to  the  said  Mr. 
John  Dunmure,  and  dispersing  tiiereof,  desired 
the  said  Mr.  John  Dunmure  to  go  and  tell  thb 
earl  of  Traquair,  one  of  the*  exaaiinators,  that 
better  men  than  the  said  John  lord  Balme- 
rino himself  would  set  their  faces  to  (•'.  i, 
justify)  the  said  Hbel,  at  the  least  knew  of 
the  samen.  And  albeit  the  said  John  lord 
Balmerino  be  a  nobleman  of  good  learning 
and  understanding,  and  so  presumed  to  have 
the  knowledge  of  the  laws  and  acts  of  parlia- 
ment of  this  our  kingdom,  was  bound  in  iill 
duty,  after  receiving  of  the  said  infamous  hbel 
from  the  said  Mr.  William  Haig,  and  reading 
thereof  (which  in  the  hail  strain  and  tenour  of 
the  samen  was  of  the  nature  of  a  scandalous 
and  seditious  libel,  prohibited  by  our  acts  of 
parliament)  as  he  would  have  eschewed  the 
danger  of  our  laws  and  punishment  therein  con- 
tained, as  author  thereof,  to  have  revealeil  the 
same  to  us,  or  to  some  of  our  privy  coitncil : 
And  also  to  have  apprehended  the  said  Mr. 
William  Haig,  whom  he  affirms  himself  to  have 
been  the  author  and  penner  thereof:  yet  the 
said  lord  Balmerino  did  no  ways  apprehend  the 
said  Mr.  William  Haig,  nor  yet  reveal  the  said 
scandalous  libel,  it  being  in  his  power  to  have 
apprehended  the  said  IVfr.  Willium  Haig,  who 
was  but  a  single  person,  and  the  said  lord  Bal- 
merino being  a  nobleman  of  power  and  credit: 
But  the  said  lord,  notwitlistanding  thereof,  did, 
stiU  haunt  and  converse  with  the  said  Mr.  William 
Haig,  and  did  keep,  detain  and  retain  the  said  in- 
famous libel  in  hit  hands.  Likeas  the  s-iid  lord 
Balmerino,  after  he  was  cited  to  compear  be^ 
fore  tlie  lords  appt>inted  for"  his  examination, 
which  was  upon  the  7th  of  June  last ;  he  com- 
pearing before  the  saids  lords  examinators  upon  . 
the  *a»d  7tli  of  June,  being  Saturday,  he  craved 
early  of  the  saids  lords  to  have  his  examination 
anent  (t.  e.  about)  his  knowle<lge  of  the  author^ 
of  the  said  infamous  Libel,  to  t'e  continued  (i.  e. 
delayed)  till  Monday  iieit  ttiereafter,  which  wai 
the  9xh  of  June  ;  which  b^ing  granted  to  him 
by  the  saids  lords,  and  he  thereupon  beirtg  dc- 
mitced  from  them  upon  the  said  7tn  of  June,  be- 
ing Saturday  about  12  o'clock,  he  immediately 
thereafter  met  vrith  the  said  Mr.  William  Haig, 
and  shewed  to  Una  the  warrant  of  the  citation. 
Ar  w  hich  time  the  said  lord  of  Balraerino  hav- 
ing the  s^id  Mr.  William  Haig  in  his  own 
house,  and  so  in  his  power,  did  not  apprehend 
htm,  whom  he  knew  and  {dfrrined  to  be  the  au- 
thorof  the  said  scandalous  libel :  hot  b^  his  shew- 
ing to  him  of  his  said  warrant  of  citation,  whidi 
bore  the  said  lord  Balmerino  to  have  been  con- 
▼eened  before  the  aaids  lords  examinators,  to 
make  answer  anent  thesaid  seditiotts  libely  fbuod 
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in  the  bdhds  of  the  said  Mr.  Joliti  Dunmure,  lie 
thereby  gave  occasiou  to  (he  said  Mr.  William 
Haig  Lp  escape  out  of  the  coatitry,  and  become 
fugitive.  Likeas  the  said  Mr.  VVitliam  Uaig, 
immediately  after  the  sight  of  the  said  warrant 
shewn  to  him  upon  the  said  7th  of  June,  being 
Saturday,  escaped  and  fled  out  of  the  country, 
and  became  fugitive,  and  remains  out  of  the 
country  continually  since  syne,  (i.  e,  since  that 
time.)  Likeas  the  said  John  lord  Balmerino 
being,  incarcerat  (i.  e.  impriaooed)  within  the 
castle  of  Edinhurgh,  after  his  first  and  second 
examination,  as  author,  airt,  part,  or  accessory 
of  the  said  infamous  libel,  received  several  let- 
ters from  the  said  Mr.  William  Haig  fiirtb  (i.  e. 
out)  of  the  Low  Countries,  and  other  places  to 
which  be  escaped ;  which  letters  the  said  John 
lord  Balmerino  kept  by  him,  without  acquaint- 
ing the  saids  lords  examinators,  until  the  time 
lie  was  challenged.  In  the  which  letters  and  in 
other  letters  sent  by  the  said  Mr,  William,  and 
intercepted  by  the  lords,  it  is  affirmed  and 
avowed  by  the  said  Mr.  William,  that  he  had 
the  approbation  and  allowance  of  the  said  John 
Xord'  Balmerino  to  the  making  and  penning 
thereof.  By  the  which  particular  deeds,  cir- 
cumstances, and  other  venement  presumptions 
particularly  above  expressed,  it  is  clearly 
evinced,  that  the  said  John  lord  Balmerino  was 
author,  deviser,  outsetter  (i  e.  publisher)  ad- 
viser,, airt  and  part  of  the  pennij^g  and  forming 
of  the  said  infamous  libel,  at  the  least  con- 
cealer and  not  revealer  thereof;  and  is  also 
culpable  of  the  not  aoprehending  of  the  said 
J\lr.  William  Uaig,  whom  he  aSirmed  to  be 
the  author  of  the  said  infamous  libel.  As  also 
of  the  dispersing  and  divulging  of  the  said  infa- 
mous libel,  in  manner  particularly  above-declar- 
ed ;  iodurring  thereby  the  pain  sind  puoisliroent 
of  death,  specified  and  .contained  in  our  saitjls 
acts  of  parliament,  which  ought  and  should  be 
inflicted  upon  him  with  all  rigour,  in  example 
to  others  to  attempt  the  like.  Our  will  is  here- 
fore,  and  we  charge  you  straitly  and  command, 
thot  incontinent  thir  (these)  our  letters  seen, 
ye  pass,  and  in  our  name  and  autliority,  law- 
iully  summon,  warn,  and  charge  the  said  Jolin 
lord  Balmerino  presently  in  ward,  %vithtn  the 
castle  of  Edinburgh,  to  compear  before  our  jus- 
tice and  his  depots  within  the  Tolbooth  of 
Edinburgh,  the  3rd  day  of  December  next  to 
come,  in  the  hour  of  cause  (i.  e.  when  the  court 
is  met)  and  there  to.underly  our  laws  for  the 
.  crimes  above- written :  To  the  effect  that  upon 
his  trial  and  conviction,  as  culpable  thereof, 
Justice  may  be  ministered  upon  him  conform  to 
the  laws  of  the  realm  ;  and  that  ye  summon  an 
assize,  (jury)  not  exceeding  the  number  of  45 
persons,  whose  name^  ye  shall  receive  in  a  roll 
subscribed  by  our  advocate^  ilk  (each)  person 
under  the  pain  of  300  marks,  according  to  jus- 
tice. Given  under  our  signet  at  Edinbuigh 
the  11th  day  of  November,  and  of  our  reign 
the  10th  year,  1634." 


£x  deliberatione  dominoram  concilii,  sic  sub- 
scribitur  John  BaoDatine. 


Follows  the  Execution  of  the  said  Summons. 

,  "  Upon  the  14th  day  of  November  1634,  I 
James  Currie,  Ormond  pursevant  and  one  of 
the  sherifl*s  of  that  part  within  constitute,  past 
at  command  of  thir  (these)  our  sovereign  lords 
letters  within  written,  and  by  virtue  thereof 
charged  the  within  written  John  lord  Balmerino 
personally  apprehended  in  the  castle  of  Edin- 
burgh, and  delivered  to  him  a  just  and  autheQtic 
copy  of  these  his  majesty's  said  letters,  to  com- 
pear befoike  his  majesty's  justice  and  bis  depms 
in  the  Tolbooth  of  Edinburgh  the  Srd  day  of 
Dec.  next  to  come,  in  the  hour  of  cause,  aini 
there  to  underlie  his  majesty's  laws  for  tlje 
crimes  within  written;  to  the  effect,  that  upoo 
bis  trhl  and  convictiim  ds  culpable  tliereof, 
justice  may  be  administered  upon  him,  coo- 
form  to  the  laws  of  this  realm :  And  this  I  did 
after  the  form  and  tenor  of  our  sovereign  lords 
letters  in  all  points,  before  these  witnes&es,  Mr. 
Archibald  Gedde^  constable  of  tlie  said  castie 
of  Edinhurgh,  and  John  Malcome,  herald. 
And  for  the  further  verification  of  this  my  cxe- 
cution  subscribed  with  my  hand,  my  itaiiip  is  af- 
fixed. Sic.  sub,  Ja.  Currie,  Ormond  purse\'am.'* 
Thereafter  uiy  Lord  Advocate  produced  v.:\h 
the  Summons  above- written,  the  copy  of  iiie 
infamous  Libel  which  was.  found  in  the  haniii 
of  Mr.  John  Dunmure,  notary  in  Dundee; 
bearing  in  the  end  thereof,  that  the  said  Mr. 
John  being  examined  thereupon,  he  by  hi)  De- 
position has  em  11  ted  it  to  be  the  sameu  libel 
which  ivas  in  uis  hands:  Of  the  which  copy  the 
tenor  follows : 

To  the  King's  most  excellent  majesty;  the  hum- 
ble Supplication  of  a  great  number  of  the 
Nobility  and  other  Commissioners  in  the  late 
Parliament, 

.  «  Humbly  sheweth;  That  the  Notes  which 
your  majesty  p^t  upon  the  names  of  a  nmnber 
of  your  Supplicants  in  voting  about  these  ads 
which  did  imply  a  secret  power  to  innovate  the 
order  and  guvernmeut  long  continued  in  the 
Reformed  Church  of  Scotland ;  and  your  tns- 
je&ty's  refusing  to  receive  from  some  of  your 
supplicants  their  reasons  fi)r  dissenting  from  the 
saicl  acts,  before  your  majesty,  and  in  your  bear- 
ing in  parliament,  to  breed  a  fear  of  our  be- 
coming obnoxious  unto  your  majesty's  dislike, 
if  vour  highness  should  still  remain  unacquaint- 
ed with  the  reasons  of  our  Opinions  deliver^ 
concerning  the  said  acts :  Seeing  your  suppli- 
cants are  confident,  that  your  oiajesty  vouch- 
safing to  take  notice  of  the  saids  reasons,  would 
be  pleased  to  acknowledge,  that  no  want  of 
affection  to  your  majesty's  service,  but  a  care- 
ful endeavour  to  conserve  unto  your  majesty 
the  hearty  affections  of  a  great  many  of  your 
good  subjecu  that  are  tender  in  tliese  points  of 
uovation,  covertly  thrust  upon  this  church,  did 
induce  our  wishes  and  voices  to  appear  in  op- 
position to  the  said  acts;  and  that  a  predomi- 
nant desire  in  us  to  have  all  y(>ur  royal  desigoi 
here  to  prosper  without  interruption,  did  abso- 
lutely command  us  to  forbear  any  reasons  that 
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could  have  heen  propounded  agaitibt  many  of 
ihe  conclusions  in  the  late  pariiiunent. 

'*  We  do  therefore  humbly  beseech  your  ma- 
jesty graciously  to  ponder  the  considerations 
after- written,  hO  shall  we  be  encouraged  (as  in 
duty  bound)  to  continue  our  htunble  prayers 
tor  your  majesty's  lon^  and  happy  reign. 

"First,  *we  liUinbly  beseech  your  majesty  to 
consider^  That  though  these  acts  as  they  are 
conceived,  and  may  concern  your  majesty's  pre- 
rugatives,  and  the  liberties  of  the  church,  had 
nerer  been  moved  or  concluded  (as  they  are), 
jour  majesty  would  have  sutfered  no  prejudice 
in  your  benefit,  honour,  nor  power :  That  your 
suppiirants  are'  much  more  free  from  all  sus- 
picion of  private  ends  in  dis-assen(in|;,  than  tlie 
contrivers  of  the  said  ificts,  in  offering  them  to 
the  hazard  of  contradiction,  or  sohciting  an  as- 
sent thereto  :  That  in  deliberation  abou^  mat- 
ters of  importance,  either  in  councils  or  parlia- 
ments, opmioDS  do  often  differ;  and  they  that 
bare  been  of  contrary  mind  to  a  resolution 
carried  by  the  plurality  of  votes,  have  never 
hitherto  been  censured  by  a  prince  of  so  much 
josTice  and  goodness  as  your  majesty. 

*'  We  do  also  most  humbly  beseech  your  ma- 
jesty to  believe,  that  all  your  Supplicants  do, 
ill  iMost  submissive  manner,  acknowledge  your 
royal  prerogative  in  as  ample  manner  as  is  con- 
tained in  the  Article  1606,  made  tbereanent 
(ihtreabout);  and  ivit  hat  do  consider,  that  the 
long  experience  and  incomparable  knowledge 
your  royal  father  had  in  matters  oF government, 
as  well  in  church  as  in  commonwealth,  is  the 
very  cause  expressed  in  the  act  1609,  for  giving 
power  to  his  maje^ty  to  prescribe  apparel  to 
kirk -men,  with  their  own  consent.  And  since 
in  all  the  time  of  his  life  and  government  for 
the  space  of  16  years  thereafter,  he  did  furbear 
to  make  any  ^hange  upon  their  former  habits ; 
we  are  bold  to  presume,  that  in  his  ^at  wis- 
dou)  lie  thought  fit,  that.the  apparel  psed  in  time 
of  divine  service  ever  since  the  reformation  of 
religion  till  his  death,  and  to  this  day,  should 
be  continued,  as  decent  in  the  church,  and 
most  agreeable  to  the  minds  of  his  good  sub- 
jects in  this  nation.  We  do  also  beseech  your 
majesty  to  consider.  That  under  the  act  in- 
titled,  '  A  Ratification  of  the  Liberty  of  the 
'  Church/  tlie  acts  ratifying  the  assembly  of 
Perth  iu  parliament  1621,  were  declared  to  be 
comprehended:  That  most  part  of  us  being 
then  in  parlikment,  did  oppose  tbe  same^  that 
experience  hath  shewed  how  much  these  arti- 
cles of  Perth  have  troubled  the  peace  of  this 
church,  and  occasioned  innumerable  evils  and 
distractions  in  i( :  That  there  is  now  a  general 
fear  of  some  novations  intended  in  essential 
points  of  religion ;  and  that  this  apprehension 
)s  much  increased  by  tbe  reports  of  allowance 
given  in  England  for  printing  books  .of  Popery 
and  Arminianism,  and  the  restraint  of  answers 
made  to  them ;  and.  by  preaching  Arminianism 
in  this  country  without  censure :  by  the  admis 
sion.  made  of  divers  papists  to  the  parliament 
and  upon  the  articles,  who  by  tiie  laws  of  this 
realm  can  Jbe  no  roemben  of  any  judicatory  in 


it :  That  the  minds  of  roo«t  of  yotn-  good  people 
being  in  this  perplexity,  your  supplicants  have 
great  reason  to  suspect  a  snare  in  the  subtle 
junction  of  the  act  1609,  concerning  apparel, 
with  thatof  1606,  anent  your  Royal  Prerogative; 
which  by  a  sophistical  artifice  should  oblige  us 
either  to  vote  undutifuUy  in  the  sacred  ^omt  of 
Prejogative,.or  oncon»cionably  in  church  nova^- 
tionsy  [A*.]  vkhich  blessed  king  James  would 
never  have  confounded,  asappeared  evidently  in 
the  parliament  1617,  honoured  with  his  graci-. 
ous  presence ;  where  his  majesty,  by  the  bisliops^ 
instigation,  tried,  urged*  aud  past  in  Articles  a 
ratification  of  his  royal  pren>gative  enacted  in 
tlie  parliament  1606,  with  Addition  of  au  Ar- 
ticle autliorizing  all  thin^  that  thereafter  should, 
be  determined  in  ecclesiastic  afiiairs  by  his  sa- 
cred majesty,  with  the  consent  of  a  ct)mpetent« 
number  of  the  clergy,  to  have  the  strength  and 
power  of  law.  When  this  Act  came  to  bo 
neard  in  open  parliament,  his  majesty  gave 
order  to  read  only  the  Kubrick  of  the  Act ; 
which  being  done,  he  was  then  pleased  in  his 
fatherly  compassion  over  the  tender  afi'ectiona 
of  bis  loyal  subjects  (well  known  to  his  majesty, 
as  fluctuating  betwixt  love  and  fear)  pul^licly 
from  his  own  mouth  to  declare  his  priucely  love 
and  pleasure,  for  reasons  known  to  himself,  to 
have  that  Act  suppressed,  though  passed  in  the 
Articles :  because  his  Royal  Prerogative  bein^ 
ofitself  inviolable,  was  already  established  sufii-. 
ciently ;  and  in  the  depth  of  his  wiscfom,  he 
would  absolutely  prefer  tne  peace  of  the  Church 
to  the  appetite  ot  church-men.  And  since  we 
are  fully  persuaded  of  your  majesty's  unfeigned 
affection  to  the  true  religion,  and  so  do  presume, 
that  none  of  these  things  lawfully  rejected  ht- 

the  Reformation  FfB —  C ^1  thereof  in  this 

kingdom  should  be  introduced  again  without 
consent  of  our  clergy  lawfully  assembled ;  and 
fearing  that  a  forcible  and  colourable  intruding 
thereof,  would  dhninish  in  the  hearts  of  many 
of  your  loyal  subjects,  that  affection  which  is 
founded  on  their  opinion  of  your  majesty's 
goodness  and  %visdom. 

**  We  do  therefore  dis- assent  from  the  foresaid » 
Acts,  as  importing  a  ircr^ittide  upon  this  charch' 
unpractised  before,  and  giving  ground  for  in-> 
troductioo  of  other  new  indefinite  devices. 

"  We  do  further  offer  onto  your  majesty's  con- 
sideration, that  albeit  our  just  and  heavy  Griev-. 
nnces  allowed  of  in  the  late  Convention  of 
Estates  1695,  and  1630,  to  have  been  repre- 
sented to  your  majesty,  in  hopes  of  refreshmeoc 
to  the  country's  sufferings^  have  been  altogether, 
slighted  in  this  your  first  parliament;  albeit 
your  majesty  denying  your  nobility  their  free- 
dom by  authority  to  meet  with  the  Lords  of! 
the  Articles,  may  seem  against  the  constitution 
of  a*  free  parliament  (under  such  a  just  and 
lawful  prince,  and  contrair  to  the  custom  of 
your  ancestors),  which  befoce  the  parliament 

*  The  Pannel's  interlinings  you  will  find  in^ 
the  other  copy  hereof. 

t  Interlined  [B  of  Religion  C]  in  the  otbes:! 
cPRy  ^7  the  PanaeL 


W7]      STATE  TRIALS,  1 0  Chaiiles  I.  1 634.-7)^  Tritd  (f  Lord  Balmerino,      [GOS 


held  io  anno  1609|  did  always  elect  and  cbuse 
the  Lords  of  the  Articlei  from  among  t^m  ot] 
their  own  rank  and  quality  ;  there  having  been 
DO  parliamentary  bi^hiips  trom  the  reformation 
of  relifjion  tifl  then,  nor  were  tiiey  such  as  now 
do  cull  and  single  out  such  noblemen  either 
popi»hlv  affected  iu  religion,  or  of  little  expe- 
rience in  onr  laws»  as  having  bad  their  breeding 
abroad,  and  so  none  ol  the  ablest  lo  be  upon 
our  Articles,  but  AtteAt  only  for  the  clergy's 
mystical  ends.  Wliereaa  the  former  practice 
was  such,  as  scemeth  mosi  agreeable  to  rea»on, 
nod  whac  every  estate  should  do,  tliat  so  they 
may  commuuicate  their  minds  with  the  rest  of 
their  body ;  since  none  but  men  very  presump- 
tuous of  their  own  knowledge,  or  senseless  m 
themselves,  will  adventure  to  trust  their  first 
conceptions  in  matters  of  so  great  importance  as 
are  the  conclusious  of  parliament.  Albeit  the 
kumhle  supplications  of  the  ministry  to  your 
majesty  and  estates  of  parliament,  delivered  to 
the  Cierk  Register,  (and  that  your  majesty  was 
io  all  due  humility  petitioned  by  the  ministers  of 
this  kingdom,  both  Conlbrmists,  and  Non-con- 
fbrmists,  tii  gfve  them  a  bearmg)  have  been 
suppressed  :  albeit  the  meeting  of  the  gentry, 
ami  tmppily  of  the  burrows  too,  in  a  joint  pur- 
pose to  have  represented  to  your  mHJesty  our 
unspeakable  suifering^  by  the  Abuses  of  tiie 
Coin  (the  Mastery  of  the  Mint  being  a  tiimij; 
merely  regal)  nnd  increase  of  I'hett  and  Op- 
pression iif  divers  partien,  and  other  things 
worthy  ^our  inaje!>ty*s  consideration,  were  in 
your  majestj^'s  name  interrupted :  And  finally, 
albeit  your  inaje>cy  was  graciously  pleased  by 
your  former  and  later  Speeches  in  the  Parlia- 
ment House  to  declare  (answerable  to  your  se- 
veral Proclamations,  bearing  that  the  c<»urse 
taken  by  your  revocation  for  settling  the  pa* 
trimouy  o(  your  impeiial  crowo,  whs,  that  ye 
ahottid  not  be  burdensome  to  your  people),  that 
yoor  maje*»ty  bad  no  purpose  at  this  time  to  lay 
any  burden  upon  this  nation,  according  to  ttie 
wiitt  counsel  ol  king  Jaaaes  in  hi«  Boiilican.  Do- 
ftm,  treating  of  the  risht  Use  of  Subsidies:  albeit 
that  the  present  cona.tion  of  your  subjects  is 
wor#c,  and  the  patrimony  of  the  crown  greater, 
than  when  king  James  1.  remitted  to  his  people 
a  great  part  of  his  Taxations,  granted  even  lor 
that  good  king's  mnsotn  ;  yet  have  we  all  as 
one  man  oonseiaed  to  all  your  majesty *s  de- 
ttaods,  and  more,  even  to  have  uxaiions  raul- 
tipkyed,  without  representing  how  the  fiirmer 
bafiB  bcea,  or  these  may  fall  to  be,  bestowed 
upon  divers  parties,  whose  wastes  and  wants 
ytiur  good  subjects  are  not  obliged  to  supply  ; 
without  olj acting  tliatsooie  of  them  have. been 
graiited  extraordinarily  for  Supplies  of  the  Par 
latinate,  which  being  now  by  the  inarcy  of  God 
IB  a  better  condition,  they  might  have  pleaded 
in  reason  to  be  thenceforth  discontinued; 
without  foretelling  that  some  of  the  subsidies 
■re  like  to  be  means  of  more  processes,  (ftT 
auits)  betwixt  yoor  majesty's  subjects  and  toe 
Treasurer,  than  matter  of  profit  to  vonr  Tre«r 
•nry ;  without  putting  your  majesty  m  remem- 
brance of  the  impe rtinencies  you  »ave  sufiwd 


by  men's  ambition  after  the  public  placrs  of 
judicatories,  which  none  have  heretofore  refuser! 
by  reason  of  the  small  fees  doe  to  tlieni ;  tviUi- 
out  contradicting  the  exceptions  of  your  otiicers 
pensions,  or  aliedgio;;  their  Fees  lo  he  as  suth- 
cient  for  maintain mg  the  dignity  of  their  placis 
now,  as  tliey  were  before  your  majesty's  hither 
succeeded  to  the  crown  of  England^  And  all 
this  have  we  done  implicitly,  only  to  tesdfr  our 
ingenuous  afiection  to  your  majesty,  and  our 
ol^equious  resolutions  to  give  you  fiill  content 
ia  every  thing,  that  makes  not  a  breach  in  our 
Religion  and  Laws,  or  occasioneth  not  offence 
to  the  weaker  sort  in  the  way  of  God's  Wor- 
ship lierc  established;  and  albeit  we  were  not 
acquainted  with  any  of  the  statutes  before  the 
public  voting  of  them  in  parliament.  There- 
fore we  are  confident  that  your  majesty  finding 
such  a  harmony  in  our  aftections  to  yoor  set- 
vice  in  preserving  our  Religion  and  Liberties, 
will  be  unwilling,  upon  any  suggestion  of  sucb 
as  are  (or  hope  to  be)  sharers  of  our  voluntarr 
contributions,  to  tntrodace  upon  the  doctrine 
or  discipline  of  this  your  Mother-Church,  any 
thing  not  compatible  with  your  mujes:y*s  ho- 
nour, your  eood  people's  consciences,  or  tb.it 
hath  been  rejet!tf  d  by  acts  and  public  practice 
of  this  Reformed  Church. 
Follows  the  said  Mr.  John  Dunmnre^s  Deposi- 
tion, written  upon  the  end  of  the  said  Copv. 

Apud  Edinburgh  xiv  Martii  1634.  couveened 
St.  Andrews,  Traquair,  Bishops  of  Edin- 
burgh, Ross,  Clerk  of  Register. 
**  I  Mr.  John  Dnnmure,  notary  in  Dunder, 
being  examined  in  presence  of  the  lords  of  bis 
mnjesty's  secret  cHincil  above- written,  depone 
and  confess,  that  this  supplication  within  writ- 
ten, is  all  written  with  my  own  !#nd,  and  is 
that  which  I  delivered  to  Mr.  Peter  Hay  ot 
Naoghtounc  about  Lambas  last*  And  farder 
I  depone  and  confess,  that  this  is  the  just  aod 
tnie  copy  of  the  paper  delivered  to  me  by 
John  lord  Balmcriuo,  shortly  after  the  end  of 
the  late  parliament,  within  Edinburgh ;  and 
thttt  then  my  lord  of  Balmerino  (I  being  widi 
him)  said  to  me,  Beeanse  ye  have  given  me 
many  papers,  I  will  let  you  see  this  and  have 
yoar  judgment  of  it;  but  let  it  be  tibi  soliy as 
ye  respect  my  credit.  And  that  I  keeped  it 
four  or  five  days,  and  copied  it,  and  then  deli- 
vered the  same  bock  agiun.  I  farther  depone, 
That  the  paper  contained  the  supplicaiiuii  nitb- 
in  written,  in  the  snme  words  *  and  sei^se :  a<id 
it  is  not  by  my  lord  Bahnerino's  hand,  but  by 
some  other  hand. 

Sic Subscribitur,    Joan.  Dukmure'' 
Written  on  the  back  of  the  said  Copy,  *'  For 
the  Kirk  and  Country  in  the  Parliament, 

less." 

My  lord  Bahverino  produces  two  WamuMS 
of  the  Lords  of  Session,  by  their  lordsliips  deb- 
verance  of  the  several  dates  onderwritten,  or* 
daining  the  procuratoca  therein  contained,  to 
eompcar  and  deieiid  my  lord  in  the  criminal 
process  above ;  and  the  said  lords  by  their  de» 
liTWMMP,  of  thA  date  the  1^  of  Nor.  16H 
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Tbi  lords  bBviog  couidcred  the.  detire  of  the 
Supptiouion,  &C.  end  appoiikted  the  persons 
tbereio  condesoendcd  on  b^r  »y  lord  to  be  bis 
Hdvocats  for  his  Defence,  viz.  sir  Lewis  Slew 
trty  Mr.  Thomas  Nicbolsooy  Walter  Hay,  ainl 
Mr.  John  Nisbet.  And  by  the  delmrance  on 
the  end  of  another  SuppUcatioft  given  in  by 
mv  lord  to  the  said  lordf,  craving  (upon  some 
o/the  fonnor  advocats  refusal)  more  advocats^ 
they  by  tlieir  deliverance  thereon,  of  the  dale 
the  95th  Nov.  1634,  appoint  and  ordain  Mr. 
Xoger  Mowaty  Mr.  Aleiander  Pearson,  and 
Mr.  lU>bert  Mac^U,  Advocats ;  aqd  ordaios» 
&€.  Upon  the  prMluction  and  reading  of  the 
which  Warrands,  the  said  lord  Balmerina  took 
iostrumeats. 

Thereafter  it  was  objected  by  my  Lovd's  Ad- 
vocats, that  my  Lord  Register  could  not  sit  as 
aoe  assessor  to  ray  lord  Justice-General  in  tois 
process,  because  not  only  my  Lord  Register 
hu  been  oae  of  the  Judges  of  the  particular 
oommittee  appointed  for  Trial  and  £xamina- 
lioo  of  the  Paniiel,  before  whom  he  has  often- 
times compeared  and  been  examined ;  but  also 
my  Lord  Register  has  given  partial  counsel, 
aod  has  been  upon  the  counsel  of  the  advising 
and  libellias  of  cbe  Dittay  now  produced  and 
read,  and  aas  assisted  in  the  same  at  several 
occasions  ;  and  so  by  giving  information  and 
advice  in  tliat  kind,  has  behaved  himself  as 
paity  in  efiect,  and  therefore  cannot  he  JUdge 
nor  Assessor  to  tbe  Justico-Geiieral.  And 
after  Answers  and  Replies,  the  lords  by  their 
Interloquitor  repelled  the  first  part  of  the  al- 
Icadgance,  bearing  that  my  Lord  Register  can- 
not St  Assessor,  bediuse  he  was  a- member  upon 
the  rommittff? :  and  as  to  the  second  member 
thereof,  declares  that  they  will  have  my  Lord 
Register  to  make  his  judicial  Declaration,  and 
that  judicially  thereupon,  in  presence  of  tlie 
Pannely  before  any  Answer  be  given  thereto; 
which  acGordin^y  my  Lord  Relator  does. 

11^  Pannel,  m  respect  of  my  Lord  Registev's 
DechtfatioB  Judicial,  is  content  that  my  Lord 
Register  remain  Assessor  to  the  justice-general : 
whereupon  my  Lord  Advocat-  asked  instm- 
menta. 

Thereafter  the  Pannel  produced,  a  Suppli- 
cation to  the  Lords  of  privy  council,  with  Oe- 
Uveranee  tbereapon,  craving  the  Depositions 
made  by  the  earl  of  Rothes^  Mr.  John  Dun- 
mure,  and  Mr«  Robert  Dalgleish,  from  the 
clerk,  to  be  seen  by  his  procurators ;  and  their 
lordships,  by  their  Deliverance  thereon,  dated 
at  Edinburgh,  98  Nov.  16d4,  the  lords  remit 
to  the  jualice  the  answering  of  the  desire  of  this 
supplication.    Sic  mlifcrikiittr  St.  Andrews. 

Atfcordingly  m^  Lord  Advocat,  at  the  Jus- 
tice Ordinance,  (i.  «.  by  order  of  court)  gave  up 
to  Mr.  Rogee  Mowat,  one  of  the  Panoers  pro- 
conuofs^  two  Depositions  of  Mr,'  John  ]>nn* 
mure,  one  otf  jtfr.  Rehert  Da]<deish,  one  of  the' 
tarl  of  Rothes,  one  of  Mr.  Peter  Hay  ;  toge- 
ther witli  four  aaitsive  Letters,  sant  by  Mr. 
Wiliiam  Uaig  to  the  Pannel,  to  be  reproduced 
Friday  oei^  at  whicth  time  they  were  acoord- 
ic^y  veproduoed^ 
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Thereafter  upon  the  said  Decemk  »,  the 
Dittay  and  infamous  Libel  was  read,  as  speci* 
fied  in  the  Dittay. 

It  is  first  alledged  by  Mr.  Robert  MacgiU, 
as  the  Pannel's  procurator,  under  ppolesiatioik  . 
for  himself  and  the  rest  of  bis  breibrcB,  with  an 
apology  that  he  nor  they  allowa  net  t)>e  leael 
sort  of  inordinate  speech  against,  hit  majobty^ 
but  pnly  to  free  the  iuuooent,  as  th^  who  ave- 
commanded  by  the  Lords  of  Session,  and  take 
instruments  upon  tlie  first  Article  of  the  Aeit 
imprinted  in  our  sovere^i's  6rsc  parliameoty 
anent  the  surveying  of  the  laws;  duesalledge 
the  Dittay  cannot  be  inferred  against  the  Pan* 
nel,  upon  tlie  first  act  specially  aiMi  at  length 
aet  down  (tlierein:)  because  it  hss^not  been' 
the  mind  of  the  legislator  there  to  ihliiet  tlie 
pain  of  death  upon  such  reproachee  as  are 
contained  in  the  Dittay,  and  alledged  to  be 
contained  in  the  Supplication  or  Petition  styled 
by  the  Dittay  *  Calumnious.' .  For  the  maift 
cause  of  making  that  SOtli  act,  pari.  10,  holdea 
in  December  1685,  (our  dread  sovereigsy  and 
his  honour,  being  ever  proposed)  was  nut  onlv 
to  raoify  tlie  grace  given  and  extended  to  these-, 
noblemen,  who  a  little  beAwe  became  in  at 
Stirling*  as  may  be  seen  by  the  particular  acts 
of  parUament  unprinted  anent  the  restoring  of 
those  noblemen,  witli  their  foUoweni ;  but 
much  more  to  strengthen  the  nobility  (as  reason 
was,  and  the  time  required)  against  captain 
James  Stewart,  who  thon  had  fied,  and  was 
the  cause  of  their  former  banishment;  and 
feared  by  them,  that  he  might  wrong  theiii' 
again,  if  he  had  regained  his  majesty's  ear,  be- 
cause that  they  came  in  such  a  manner.  And 
to  strengthen  also  the  nobility  against  any 
other,  who  should  take  in  band  the  hke,  as  to 
come  in  betwitt  the  tree  and  the  nnd ;  T  mean,, 
betwixt  his  roost  tacred  ma)e>ty  and  his  favour 
et  tuo$  conmitatts^  fur  his  nobles  are  so  called, 
and  has  their  names  as  they  who  should  l>e 
ever  actompanying  lib  most  sacred  person. 
For  the  Deeds  done  *  contra  aliquem  et  comi- 

<  tatu  vindicanturut  crimen  Isssb  raajestatit, 

<  Leg.  quisquis,  Cod.  kd  legem  Juliam  roajes^ 
tntis,'  by  the  time. 

•  The  strain  of  the  Act  carries  also  this,  to. 
wit,  Reproaches  of  his  majesty's  Estate  or  Go- 
vernment, or  depraving  his  laws  and  acts  of  par- 
liament, or  misconstruing  his  proceedings :  bet 
answering  to  the  question,  In  quern  fintm  should 
these  Reproaches  have  been  wriiten,  whereby 
any  misliking  may  be  moved  betwixt  his  ma- 
jesty and  his  liobiiity  and  loving;  subjerts*? 
Where  the  word  *  his  nobility'  is  very  empI>A- 
tick,  and  the  two  Inst  words  expounds  the 
samea,  being  exegetick  of  the  former  by  a 
graciottt  praise,  testifying  by  the  word  *-  loving' 
the  forgetting  of  the  ft>rmer  shp,  which  ,bad 
been  more  by  misreport  than  in  verity.  Com- 
pare also  this  Act  vtith  ti&at  which  was  made 
during'  the  said  captain  James  hie  grai^detir, 
a  little  more  than  a  year  preceding^  pari.  8, 
cap;  i^  Jnc.  6,  in  die  which,  as  it  wew  fon- 
tuUo  conriHOf  the  noblemen  are  omitted  ibi  ; 
to  the  reproach  of  his  majesty'e  coiuciL  ttAi, 
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proceedings,  to  their  great  prejudice  who  ^ere 
then  put  away  by  his  (i.*  e.  captain  James's, 
counsel,  aud  holden  away  by  hit  detractions, 
iwtii  they  peardy  enough  (yet  encouraged   by 

,  tlieir  own  innocency)  came  in  atBttrlsn^  :  and 
incontinent  did  procure  tiiac  tenth  parliament 
to  be  boideii,  in  which  was  made  iheaaid  tenth 
act,  no  x^OTfi  days  interrening  betwixt  their 
return  and  its.  sitting  but  the  days  of  citation. 
And  is  yet  more  clear  by  the  uords,  *  deprave 
'  his  laws  and  Acts  of  Parliament :  meaning 
act  S5  Jac.  S,  pari.  6,  ^against  the  Appre- 
henders  of  his  majesty's  person,  as  the  net 
bears  ;  the  literai.sense  whereof  might  infer  a 
Dittay  against  the  conunitters,  if  it  were  not  to 
deprave  the  laws,  if  the  mind  .of  the  legislator 
were  not  looked  untn.  -  So  that  this  tenth  act 
cannot  well  be  understood  as  convenient  to 
infer  the  Dittay,  especially  seeing  he  was  not 
the  author  or  penner  of  that  alledged  infamous 
libel ;  but  Mr.  William  Haig,  who  has  cleariy 
taken  it  upon  him  by  his  own  letter,  as  was 
constant  (i.  «.  evident)  to'  the  Lords  of  the 
Committee,  and  is  acknowledged  in  the  Dittay 
hy  these  words,  *  At  the  least  guilty  of  the 
*  hearing :'  wherein  the  Pannel's  part  was  nut 
much  worse  than  others  who  heard  it,  and 
yet  not  revealed  the  same.  As  also  although 
that  Eemonstrance  by  way  of  supplication  be 
.now  aiiedged  to  be  scandalous,  but  then  to  be 
preferred  to  hij  sacred  majesty,  and  was  offered 
to  be  given;  ergo  the  Dittay  cannot  be  inferred 
in  tliis  act. 

And  as  to  the  second  Act  libelled  expressl^i, 
Jac.  6,  pari.  14,  cap.  209,  conuining  divers 
Acts  anent  Lensing-makers;  we  repeat  the 
forsaid  Protestation,  atid  say.  If  all  sorts  of 
'inordinat  Speeches  (whilk  let  it  be  spoken  with 
all  humiliijr  and  dutiful  reverence,  as  not  al- 
lowing any,  bnt  to  shew  tlie  Pannel's  inno- 
cencj).  aeaitist  his  majesty  our  dread  sove- 
reigA  «nd  his  government,  even  those  uhich 
by  ioteipretation  or  misconstnictiou*  may  be 
inferred  upon  a  man's  speech  (i.  e.  contrary 
to)  his  mind  ;  *  i^nd  not  only  the  author  of 
the  same,  but  also  the  hearers,  not-  rerealers, 
and  not  appreheullers,  are  undcrsto^id  to 
be  ponishea  with  death  in  our  law,  in  the 
addition  of  that  act,  and  so  are  all  to  be 
comprehended  therein :  then  we  should  make 
our  law  to  commie  an  absurdity,  which  no  rou- 
oicipal  law  ouieht  to  do ;    but  rather  on  inter- 

.  pretation  should  be  taken  out  of  the  common 
law  and  reason.  Gailus  ad  Longnm,  lib.  S. 
'-Observatioae  trigesima  tertia,quo  modo  statu- 
,*i  torum  interpretatio  facicndn  sit.'  The  ab- 
surdity is,  that  there  should  be  equality  of 
gains,  and  to  equality  of  crimes,  committed  in 
Speeches^  in  must  submissive  manner  be  it 
said,  against  his  most  sacred  majesty,  hot  only 
by  the  authors,  but  also  by  the  concealers  and 
not  apurehenders,  whatever  the  scandalous 
speech  be.  l{ut  he  that  hears  and  not  reveals 
a  higher  spe^h,  shall  be  punished  as  he  wha 
hears  treason.  The  connection  is  cleared  by 
.  this,  *  Quod  drliotum  majus  a  narvo  di^Rosa- 
*  tur.  ex  poina  qualificata.'     Iractatu  locerti 


Autlioris  de  Lesafr  Mi^statis  Crimine,  quest 
1 1  num.  5.  Et  passim  in  Jure,  ut  comprobat 
Bnldas  in  CBpfiolo  primo,  prima  Nota  ad  Ti- 
tulum  S8  lib.  3.  Feudorum  de  Vassallo  qui 
oontra  coti»tftutionem  Lotharii.  And  the  opi- 
nion of -the  civilians  is  exploded  long  iince, 

*  nt  sontica  dignum  horribili  flagellu.'  For 
there  .are  sundry  sorts  of  inordinat  Speeches 
aitd  Contumelies  against  the  pHnce  and  U-.e  es- 
tate ;  as  These  that  are  spoken  against  his  loa- 
jestv's  person  and  blood  outrageousiv,  or  io  a 
conlpirncy  against  the  country, -understood  in 
some  manuer  by  Cirrus,  paragrapho  Lsss  Ma- 
jestalib,  num.  1,  in  fme.  And  here  it  is  oniv 
that  the  lawyers  'find  the  hearers  and  not  k- 
vealers,  aud  not  apprehenders,  to  be  puoislted 
by  death :  Clams,  paragrapho  ultimo,  quxsi. 
8%  num.  2,  Punctos  in  fine.  And  yet  he  re- 
quires *  ut  adsit  Tractatus.'  Such  were  the 
Speeches  uttered  betwixt  Catiline  and  hit 
complices ;  *  £t  non  nuda  verba  ab  aathoni 
'  ammo  detoru.'  In  which  case  it  is  neli 
said,  *  Quod  crimen  majestatis  a  judicibos  noa 

*  in  occasionero,  ab  principalis  majestatis  vene- 
'  rationem  habendum  sit,'  Leg.  7,  §  S,  F.  ad 
Legem  Juliam  Mi^estatis.  The  second  sort 
are  where   <  directis  verbis   animo  injuriaadi 

*  viciis  itnproperat,'  to  a  prince  for  lack  of  vir- 
tue. Where  the  lawyers  remit  the  aothor, 
^  Lege  unica  ood.  si  quis  imperatori  maledixe- 
'  rit ;  (it  not  being  yet  condescended  full; 
amongst  them,  what  is  meaned  by  the  void 
RtmUtendum),  ;  But  enent  the  hearers,  norr^ 
vealers,  anci  not  apprehenderb,  not  a  mom,  but 
on  the  contrary,  '  quod  nulla  pcena  teneaotur.* 
As  'in  omni  d^icto  nisi casJbus dictit/  Clams 
says,  num.  3.  *  Versiculo  quod  tameo,  dicta 

*  quasstione  87.'  Far  less  can  the  hearers,  oot 
revealers,  and  not  apprehenders  of  the  authors 
of  the  third  sort  of  speeches  be  concluded  uadrr 
death  with  the  first ;  and  that  third  sort,  ia  all 
humility  I  say,  where  vice  and  lack  of  virtue  b 
not  *  impiroperat  direciis  verbis.  (ian(uii\abest 

*  nt  sit  animus  injiiriandi).'  l)ut  as  a  flower  or 
flourishing  weed  may  afford  both  honej  and 
venom,  so  Speeches  writteti  to  ane  good  end, 
by  ane  misconstructing  illation  may  be  inter- 
pret in  ane  evil  sense ;  as  the  informer  of  the 
Dittay  makes  tlie  alledged  Supplieatiou  to  be 
a  CQBtumelious  and  infamous  Libel:  wbidi 
cannot  be  done,  in  all  humility  and  submissioa 
1  say  it,  to  infer  the  Dittay  against  this  Pan- 
nel,  upon  the  said  addition  m  the  act  205,  ai 
hearer,  not  revealer,  not  appreheoder,  without 
a  manifest  absurdity  against  the  law  and  reason, 
as  said  is.  For  e%en  in  speech,  *  ouaiuvis  dixit 
'  dominum  soum  esse  domioum  hominuin  it 

*  bestiarum,  quod  non  debet  author  punin;' 
concluded  remissive.     *  Caesar  Orcellus  in  ad- 

*  vncatione  ad  decisionem  Mathei  de  afflictii 
'  965 1  noniL  68, 69^  et  idf-m  ad  vncatione  ia  de- 
'  cfsiooem  907,  num.  16. '  Quod  verba  sant 
'  civ  Hter  capienda  et  ad  bonum  moderanda ; 

*  it  idem  in  dicto  tractatu  inocrti  authorisdici- 
'  tur  distinguendum  inter  verba  narradva  et 

*  simpliciter  enundata  .quasi  prtetfreuodo,  sc 
'  aliii  terbu  diipositiva  seu  positiones  afiinua- 
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*  taSyUt  ex  nils  noD  liceat  argiimentam  eumer^, 
'  ex  his  vero  liceat.*  Quaest.  6,  num.  13^  ilii 
none  videnduiD.  But  of  the.Pfirticulurs,  atid 
«vtn  qf  this  General^  more  falU  to  be  said 
lierea/ter. 

Only  agaiust  Delators  of  Speeches,  called, 

<  Frumentarii  et  Ot<;CU%tai/  let  it  be  rtmeui' 
bered  to  the  justice,  that  some  good  emperor' 
'  ({tios  inrmitiit  illustrissimus  et  .sacratiii&iiiius 

*  iiiiper%\tur  u<i&ter  prscurrit  parasangts/  used 
these  folk«  to  kuow  what  the  people  chnuglit 
of  them,  aud  how  to  amend  any  slips,  if  any 
were.  Capitoliims  in  Autoniiio  PiulobOpho 
lays,  <  £rat  fams  sue  curiosissimus,  requirens 

<  ut  verum  qaisque  de  se  diceret,  emendans 
'  qux  bene  repreiiensa  videremur,  et  passus  se 
'  impuoe  caviliaiido  perstringi,  dicitur  'civihter 
'  se  egibse/  Xiphihn  reporU  the  same  of  Ti- 
tus; *  luio  Tiberms  deprecatus  est  apud  sena- 
'  turn  nimis  praecipites  verborum  pcenas/  Yea, 
to  this  tcydit  king  James  d,  of  worthy  memory, 
his  disguising  lumself  for  such  another  inquiry ; 
as  also  Goran,  one  of  our  dread  sovereign's 
most  w6rthy  progenitors,  u  commended  for  ^he 
same  by  Hector  Boyes.  In  respect  qfiereof, 
tlie  Ditiay  is  not  relevantly  inferred  upon  the 
t^ru  acts  of  parliament  libelled, 


It  is  farder  alledged  by  Mr.  Roger  Mcm^at 
for  the  Pannel,  That  the  saids  two  acts  of 
parliament  mentioned  in  the  Dittay,  and 
qhereupon  the  samen  is  founded,  can  be  no 
ground  ia  law  for  this  criminal  pursuit ;  in  re- 
spect the  saids  two  acts,  and  many  others  of 
that  kjnd^  but  cspecialljr  the  last  of  the  saids 
two  acts,  and  the  additions  subjoined  thereto; 
have  never  been  in  observance,  custom,  or 
practice  heretofore,  against  any  alledged  con- 
traveeners  thereof:  and  therefore  cannot  now 
receive  a  beginning  against  this  pannel,  bein^g 
a  nobleman  known  by  the  hail  course  of  his 
bjrgonc  life  to  have  been  ane  strict  obsequious 
keeper  and  observer  of  his  sacred  majesty  and 
his  most  nobW  pro«;enirors  th^ir  acts  aucf  sta- 
tutes; in  such  sort,  that  it  can  never  he  verified 
that  es'fiT  the  pannel  has  been  so  much  as  once 
denounced  rebel,  and  put  to  his  majesty's  horn, 
(outlawry)  fur  any  action. or  cause,  civil  or  cri- 
luinal,  wbatsomever ;  anil  so  is  not  presumed 
to  have  coutravened  any  of  the  said  two  acts, 
albeit  the  same  bad  been  in  custom  aud  prac- 
tice, as  they  have  not.  And  that  (he  said  two. 
acts,  specially  the  $aid  addition  of  the  last  act, 
are  fallen  in  desuetude,  and  never  heretofore 
practised,  is  clear  aud  evident,  because  the 
contrary  cannot  be  sliowen :  Aud  it  bis  been 
received  as  a  niost  laudable  and  warranuble 
custom  amongst  wi*>e  and  judicious  politique^, 
that  laws  in  desuetude  and  out  of  custom  are 
not  to  be  introduced  at  an  instant,  without 
som^  new  intiination  thereof,  when  necessity  is 
found  for  re-estabhshing  of  the  stid  laws ;  iiut 
specially  such  laws  and  nctn,  as  carry  with  them 
the  pain  of  death,  forfaulture,  or  such-like : 
likeas  some  strict  act)  of  parliament  of  this 
kind,  containing  the  like  or  more  grievous 
paitts,  being  ratified  by  subsequent  and  poste- 
rior acl3|  tTO  said  posterior  acts  have  oroained 


intimation  to  be  ma/le  to  tlie  leid^A  of  tim 
said  former  acu,  puius,  and  seventy  thereoi^ 
before  the  said  pains  tiuiuld  he  inflicted  upon 
the  fontrayeener.  And  it  in  clear,  that  noi 
only  the  said  two  actn  mentioned  iu  the.  Dittay 
are  not  of  custom,  and  have  not  been  practis- 
ed, but  many  more;  containing  i>ooic  less  aad 
some  greater  pains,  in  tlie  mo^  part  of  all  pre- 
ceding parliaments :  For  which  I  will  only  ad^- 
dure  some  few,  to  verify  and  instance  ibis  pait 
of  my  alleadiJ:ance,  (aJlegatioii).  And  first  I  ' 
alledge  the  105th  Act  of  the  7th  parliament  of 
king  James  5,  bf  worthy  memory,  intituled^ 

*  Pains  of  them  committing  Fraud  in  Alienar 

*  tioQ ;'  which  bears,  about  the  end  of  the  sai4 
act.  That  the  person,  seller  or  giver  shall  be  f 
declared  infamous,  and  shall  be  punished  in  his 
person  and  goods  at  the  king*s  will.  And  it 
eaunot  be  denied,  but  that  this  act  hath  been 
many  times  contravened,  by  many  of  goo4 
sort,  in  |)oints  ^of  double  Alienations,  aud  yet 
was  never  heretofore  practised  against  tho- 
saids  oontravecners. 

There  is  another  act  of  queen  Mary*»,  of, 
happy  memory,  par.  5,  C;  16,  made  against  x 
them  that  swears  abominable  Oaths;  whUkAOt 
is  ratified  by  king  James  6,  of  ever  blessed  me- 
mory, par.  7,  c.  103,  both  tlie  said  acts  bearing 
in  express  words,  <  I'hat  for  the  fourth  fault, 

*  prelau,  earls,  or  lords  contraveening,  shall  be 

*  banished  or  put  in  ward  year  a"d  day,iit  the 

*  will  of  the  prince'  iliese  acts  have  been  cofi- 
traveened,  yet  no  pursuit  for  tlie  saids  Pains 
has  followed  thereupon. 

The  2nd  .act  of.  the  16th  parliament  of  most 

blessed  king  James,  bears,  *  That  the  slaying  of 

,  *  salmond,  smolts,  kippiu*,  or  black  fish,  shall 

*  be  a  crime  of  theft  m  time  coming,  and  to  be 
'  punished  as  thell  iu  every  quality.'  VVhioli 
act,  if  it  shall  receive  force,  and  t^e  put  in  prao- 
tice  ut)on  a  landed  man,  (at  qu^tionless  it  may) 
it  shall  import  him,  or  any  landed  man  contra- 
veener  thereof,  no  less  than  tinsel  (loss)  and  for* 

•Jaultry  of  life  and  goods;  because  bythe^Oth 
act  of  the  s«iid  llih  parliament,  landed  men 
coirvict  of  theft  or  receipt  thereof^conunits  trea- 
son :  ergo,  landed  men,  slayers  of  salmond, 
smolts,  &c.  in  forbidden  lime,  commits  theft^ 
and  consequently  tK'Uson ;  which  (as  the  act 
bears)  is  declared  to  be  tinsel  and  ibrfaulture  of 
hfe,  lands,  and  goadsu 

These  and  many  9ther  of  this  kind,  every 
wliere  to  he  found  amongst  the  said  acts,  does 
evince,  that  with  reason  the  said  acts  libelled  io 
the  Diciay,  and  others  of  that  kinid,  which  never 
have  been  practist'd  of  before,  caimot  be  re^ 
ceived  against  the  letdgas  (subjects)  witholit  a 
preceding  ii>timatioa ;  whereby  good  tmd  ioy.il 
subjects  may  be  in  mala  fiHtp'm  case  they  be 
found  after  the  said  iutimatiou  to  have  cutura-* 
veened.  And  so  the  said  two  acts,  specially 
the  said  addition  mentioned  in  the  last  act,  can- 
not be  found  nor  sustained  as  watrantable 
grounds  in  law  against  this  Panoel;  being  a  no- 
bleman, not  only  known  to  be  aoe  observer  aad 
not  breaker  of  ins  sacred  majesty  liis  noble  pro- 
genitors their law^  acts, and  ataluteSnU  in^ 
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tt^ii  him  for  aUHged  heftfiiig,  concealtnp,  tuid 
IMI  reveatiDg  ftnd  not  aiipreMnding  of  the  no* 
tliOrft  6f  tiM  ailedged  inhimoiis  sepplicatiun,  tht 

SMascoQtMBed  in  the  said  acts  and  in  the  iaid 
ittay,  wtich  b  th*^  tinsel  and  loss  of  his  lUe^ 
Ii  is  atledged  farther  b^  Mr.  Aieiander  Petn^ 
ien  fur  the  fn^oel,  in  fbrdfication  of  theExoep- 
«io«  fMopaandcd,  *  Qaod  leges  per  desaelwli- 
f  ttem  tiidto  oonseftBU  censentur  abrogatie,  as* 

*  prewa  lege  $%,  ^  1.    F.  de.  lea  at  secttiHhim 

*  ipoas  Hon  firmatas  jodicare  bon  lioeat,  fiiman- 

*  tar,  auiiem  Jegas  imin-  moHbas  utentism  ap^ 
'.prabamur,  oaoone  in  isHs  teriift  distincciona 
^  4ta.    £t  si  hec  obtiBei  in  cirilibiis,  qnanto 

*  lUagia  in  aritniaalibliS}  ubi  taato  catiiius  ngen- 
>  ^dam  est,  quAnto  tnajiis  p«n1cttlani  rertitur? 

*  Undc  ilKfti  paps  i|«i  decnevit  ut  generaltter 
'^  elerici  in  iptinqnag^^.  a  caraihns  et  deliciii 

*  jef unem,  ^«ia  tnoribus  uteotium  approhatnto 
^  aon  esty  aliter  ogentes  transgressidbm  reoft,  non 

*  aiigak  canooe  tapra  citato.'  And  therefore 
ihe  acts  of  pariiament  whereunon  the  proposi- 
•tioasof  the  Dittay  are  foutidea,  none  of  them, 
at  Che  least  tlie  last  thereof,  net  cr  having  been 
ia  observance  at  no  time  since  tlie  making 
thereof,  nowby  the  space  of  forty  yean,  even 
Stmre  the  last  act ;  the  acts  foresaid,  specinlly 
the  last,  cdhnot  snitain  the  Dictay,  nor  infer  the 
pains  iherrin  mentioned. 

Ills  answered  by  my  Lord  Adwiedt,  That  all 
the  AUedgances  oogHt  to  be  repelled,  m  respect 
•of  Che  acts  of  parliament,  wherinipon  the  Dittay 
is  founded ;  -and  that  there  mns  no  prescription 
Against  taws,  and  suecis^lly  asaitist  laws  prohibi- 
tive of  crimes,  which  are  alse  prohibit  and  ponisln 
«d  by  the  common  law;  of  the  nature  whereof 
are  ihese  two  acts  whereupon  the  Dittay  is* 
fottndedl  And  the  ADed^ance,  ■  Quod  leges 
"■  tacito  consenso  arrogant nr,'  is  only  *  per  con- 

*  trai4am  consnetodinem  idque  in  contradicto 

*  jiidicio,'  which  is  that  which  the  law  calls  *  tar 
-^  cito  consensu;*  and  allthe  arguments  adduced 
in  the  contrsfr,  are  '  ab  iticommodo  quod  non 
'solvit.*  Anil  the  indulgence  of  tlie  prince  in 
the  ovemeeiag  the  punislnnent  of  crimes  in  by- 
f one  time,  cannot  be  adduced  to  warrant  a  crime 
when  it  is  pursued;   and  specially  when  the 

*«fTme  is  of  the  nature  of  rebellion  against  the 
prince,  in  bis  person,  estate  and  goTernment. 
And  albeit  this  be  a  dear  and  sound  answer, 
«ad  that  no  more  is  necessar ;  yet  it  isVronstant 
attd'nottonrl^  known,  tliat these  laws  has  been 
tait  in  esecmioo  this  94  years  bygone;  as  name- 
ly, against  Frant»i  Tenmint,  in  the  year  of  God 
1600,  and  against  Mr.  Thomiis  Rosse  in  anno 
t61B,  and  laidy  against  Mr.  George  Nicol  his 
inforaoos  Libel. 

It  it  daptyed  (vfM  again)  for  tlie  Pannd  by 
Mr,  AUmndet^Prtuton,  That  where  it  is  wi- 

*  ledged  by  my  Lord  Atfvocat,  that  Desuetude 
*<anBQt  M  obtruded  against  acts  of  parliament, 

•  which  has  warrant  frrtm  t!ie  commoo  law ;  it  is 
answeced,  tlia«  the  aces  aneiit  crimes  by  Desoe- 
mde  rattherioges  their  vigofir  than  acts  of  civil 
tascoesSfbecaaaein  hctscrtminal  there  is  j;reater 
katsard,  as  toss  of  meo*s  honour  and  lifo.  As  to 
uj  precedeot  in  cifil  hew  giving  wmtant  to  the 


addition  of  the  last  act  of  periianMiit,  it  caaaot 
be  aUedgedy '  Quia  non  est  lea  stataens  pseaam 

*  moitis,'  cootra  hearers,  conceaters,  aad  not  re^ 
sealers,  which  is  the  addition  of  iheiuit.  And 
where  it  is  alledged  by  my  Lord  Advocat,  thst 
Detutftode  of  Uws  is  only '  per  concranam  ooo- 
^  snetndinem  in  judicio  contradicto ;'  it  is  so- 
sv^red,  That  Dcsoetode  of  laws  is  deady  «x- 
Ipunded  otherwise  by  the  cicatiflai  above  re- 
hearsed ;  BO  that  *  k^  qn»  mmtioatti  in  esom 

*  foYensinm  prodnctsBsuntetfBftmaiibosiitPi^ 

*  tium  approhaatur,'  are  become  in  Desaetode, 
f  licet  non  sit  cooweiudo  in  fero  contfadicto  tt 

*  contrtiriimi.' 

It  is  fortherduplyedbjr  Mr.  RdeH  MacgiU: 
Not  to  dite  any  further  into  the  acts  of  pwlia* 
menr,  but  respecting  the  distinction  abesdy 
said,  I  alledge,  that  the  addition  of  the  id  tOtS, 
cannot  be  thought  to  be  ^  in  Tirtdi  obserrsBiis* 
in- this  our  case;  liecauae  if  so  ought  to  bt,it 
should  mnch  more  have  been  practised  tzamst 
the  harers,  hearers,  readers  and  seers  of  say 
using  Mr.  George  Buchanan's  Books:  But  thn 
h«h  nerer  bffen  used  yet,  act  134,  ps(rlianicat 
8th,  albeit  there  has  been  many.  But  so  it  is, 
that  this  has  not  been  used  in  its  own  ca!«; 
ergo  it  ought  not  to  be  begun  to  be  put  in  om 
against  this  panuel,  who  let  be  his  other  viitaes, 
has  been  ever  a  patron  of  dutiful  obedience  to 
bis  and  our  most  gracioos  and  sacred  sorereiKS. 
The  connection  is  clear,  because  U»at  Book,  u 
sundry  reports  it  who  has  read  it  out  of  tbe 
country,  *  ipsum  regiminu  canlinem  nititurcoih 
'  vfdiere,  et  itnpingit  in  re^iaAi  prerogativso.' 
Further,  if  all  sort  of  speeches  (let  me  ssy  it  in 
all  due  reverence)  against  his  majestr  tnd  gp- 
>remment,  come  under  tbe  acts  ratined  here, 
with  the  addition  against  harerv  hearers,  re- 
fealen,  and  not  apprehenders,  and  were 'in 
'  viridi  obserrantia,^  wlio  shooh^  not  be  brooght 
before  this  judicatory,  and  under  the  coropan 
of  the  said  act?  for  as  we  live  all  in  one  faniij, 
erery  man  in  his  own,  and  tslk  thereof,  so  tire 
we  also  in  a  common ii*ea  1th,  whereof  to  talk 
sometimes  bitterly  (which  is  not  to  be  alkiweH) 
though  foolish  :  And  so  the  most  part  tlunki 
that  they  hare  their  own  interest,  and  will  force 
as  it  were  the  wiser,  nil!  they  will  they,  to  hear 
them.  And  anent  that  which  my  lord  adn>- 
cat  says,  •  quod  non  raleat  argumentnm  ab  io- 

*  commodo,'  it  ought  to  ^e  repelled  in  respect 
of  the  place  alledged  «nt  of  Gailos,  Libro  se- 
condo,  Obscrratione  SS.  where  he  tondado, 
that  the  argument  is  good  against  the  miroia- 
pal  law  to  make  it  to  be  mjed  tocordmg  o> 
the  civil  law,  and  to  common  reason.  And 
farther,  that  tnir  own  municipal  laws  ought  to 
receive  limitation  according  to  reisoo.  i  re- 
peat the  foresaid  25  Act  Jac.  t.  Item  hj  tbe 
said  Act  154.  Par.  8.  Jac.  6.  it  is  mwte  wpitsl 
to  meddle  in  his  highness*s  aflairs  and  e>tMe, 
either  jprf  sent,  bytane,  or  to  come ;  sayiofJ  tsi^ 
tlitr,  lliat  none  of  hU  sutijects  of  wbitvierer 
function,  degree,  or  quality,  presun\e  in  time 
coming  in  meddle  fls  said  is,  without  say  «t- 
ce]ytton  r  xhcn  sinill  a  noblemnn,  «»ho  is  burn 
as  it  ware  by  onr  latvs  to  me<Mlie  in  sacb  dfaxn 
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«i  O0D6M  the  com«oof»€«l(h  and  eountry,  not 
iMrre  to  wttch  liberty  « to  petition  lus  majesty 
mott  IwmMjr  ui  matters  of  gOverament,  for  the 
weal  of  all,  ai  any  leem  to  him,  while  his  rear 
Miliars  be  disoossed,  no  not  in  parliament;  yea, 
even  tttta  pariiamenium^  his  sacred  majesty 
wM  petrtJooed  after  his  mBjesty*s  revocation, 
howsoever  it  waa  conceiirad,  and  in  whatsoever 
« ternu :  So  that  panishnent  of  Speeches  aneot 
Oovf  rameiit,  and  the  Laws,  most  receire  their 
right  sense.  Wherefiire  'tiH  they  be  surveyed 
(which  has  heeo  most  royally  begun  long 'since 
hj  hk  most  sact^d  msjesty,  mud  now  enacted  in 
his  first  parliatnent)  die  rigour  of  the  said  ad- 
^ioa  OQght  not  to  be  practised  upon  this  pan- 
Del;  <  Parienim  prttcipna  legis  est  voluntss,  et 
^rerborttm  didtar  pnerogativa,  lece  non  du- 
Hittni/  CodicedeLegibut.  AndMenochius 
passim  de  aH>krarii8  Judidis,  gives  exceptioti 
from  maiiicipal  laws,  according  to  equity  and 
ftason. 

It  is  fiirther  dnplyed  by  Mr.  Roger  Mowat, 
to  that  part  of  my  Lord  Advocat's  Answer 
anent  the  instances  aa^^  practices  alledged  for 
proving  of  the  Custom  and  Consuetude  of  the 
said  two  acts  of  pail  lament,  to  wit,  Francis 
Tennant,  Mr.  Thomas  Uoss,  and  Mr.  George 
Nicols ;  That  Uie  said  practices  &r  instances 
caanot  be  respected,  becai^^  they  arc  not  pro- 
duced :  and  it  they  were  produced  (as  they  are 
IKK)  it  should  be  clearly  showen,  that  they  met 
*oi  in  (did  not  soiij  this  case,  cither  because 
they  are  not  founded  upon  the  said  acts  of  par- 
Imtneot,  and  specially  upon  the  said  addition 
contained  in  the  said  last  act,  or  else  because 
the  crimes  are  not  alike :  for  the  first  crime  of 
Trtinant's  was  ane  Cokiland  (Libel)  bearing  and 
proporlTng  ercpress  positive  scandals  and  re- 
protch«,  whereof  be  was  condemned  to  have 
been  the  actor  and  author.  And  so  whether 
he  was  pursued  and  convict  upon  the  acts  or 
upon  the  conamoo  law,  his  Dittay  was  most 
rrievant.  As  for  Mr.  Thmwas  Ross,  his  criose 
was  also  a  most  abominable  speech  written  by 
himself  against  the  hail  nation  directa  terbis, 
qhereof  he  confessed  himself  (beiiis  upon  pan- 
iiciyto  be  ih^  penner,  former,  deviser,  and  di- 
^■alger;  and  copies  of  his  most  infamous  libel 
affiled  uponjNiblic  places  with  bib  own  land  s 
and  so  caftnot  be  obtruded  as  a  practick  or 
precetlefit  in  thb  case.  As  for  ilv.  George 
Nicol  Ins  crime,  it  needs  not  to  be  answered, 
hecaas«  he  was  not  pannetled  nor  convict ;  and 
so  his  process  ititented  aj^ainst  him  cannot  be 
adduced  ut  ane  practick  to  role  the  like  cases 
thereafter :  and  the  pain  inflicted  upon  him  was 
br  wairand  of  council,  and  so  none  of  the  said^ 
practices  can  be  resnoctcd.  In  respect  qhereof, 
the  argument  founded  upon  the  desuetude  of 
tW  said  two  acts,  and  tt»e  rinnger  that  may 
follow  hereafter  upon  other  acts  of  that  kind, 
&c.  w  hich  have  not  heretofore  been  practised, 
itinds  relevant.  And  it  is  craved,  that  the 
rianiB^cr*  which  may  ensue  to  good  subjects  upon 
the  t"^»^t«ce  of  the  acts  before  alledged.  may 
be  Mverted  wrtoy  md  the  dang^tms  sequels 
prerentefL 
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'  Sectiwio,  It  is  alledged  for  t^e  Pannel  by 
Mr.  Alexander  Peanon,  under  Protestation  fbt^ 
said,  lliat  the  Writing  whereupon  the  sobM 
sumption  of  the  Dittay  is  ibuudit,  is  not  an 
infamous  libel  quoad  aecttsatum  ;  ndther  in  the 
pannel's  part  in  the,  particulars  Hbelted  against 
him  seditious  and  calumnioM ;  neither  can  he 
be  presumed  to  hanre  had  any  such  int^iMaon. 
Fifht,  net  ane  infemoua  libel  qwmd  ucemsahm, 
but  an  humble  supplication  ot  4ome  lords  and 
coRnBissi<yners  of  tne  late  paorlianient,  oflRered 
to  his  raajestr  himself;  whereunto  the  Suppli- 
cants were  induced  in  love  and  tendering  of  his 
flsaiesty's  honour,  and  in  fear  of  their  oficnce 
to  his  majesty  by  their  voting  anent  some  acta 
of  the  late  parliament.  For  remoting  whereof, 
and  for  satisfaction  to  his  majesty,  they  did 
humbly  beseech  bis  roajesty  to  be  graciously 

J  ^leased  to  ponder  their  reasons  for  dis-assentitig 
i*nm  (he  saids  acts;  and  to  consider  the  Sup- 
plicants hearty  obsequiousness  to  his  majesty 
m  other  matters  of  the  said  parliament,  wlierein  . 
they  did  fbriiear  to  represent  any  thing  to  the 
contrary  thereof,  for  testification  of  niehr  in- 
genuous alRection  to  his  majesty.  This  doing  of 
the  Supplicants  is  no  crnne,  ted  de  natmrm 
honi  ;  and  far  from  any  culpable  commission, 
m  meddling  witH  things  not  helonpng  to  them. 
And  it  is  hard  that  any  supplicants  deprecatin|;; 
hambly  his  majesty's  offence,  should  by  so  do^ 
ing  incur  his  majesty*s  offeiice,  and  the  crime 
of  capita]  punishment :  specially  the  snppficanls 
having  no  private  respects,  hut  for  the  pnblick, 
wherein  tlvey  had  interest^and  special  diai^e  ^ 
and  fov  conservation  of  themselves  in  his  ma- 
jesty^ good  favour,  the  loss  whereof,  or  the 
tear  of  loss,  should  l>e  most  ^ievous  to  any 
loyal  subjects;  *  Cujus  retpubhca:  tantus  ubi* 
*'  que  fiivor  ut  procUmant  legnqood  reipubHcs 

*  venerandae  causa  secundum  bonus  mores  sit, 

'  etiatnsi  ad  conmmeham  alicu)us  privati  perti-  . 

*  net,  quia  tamen  non  ex  mente  magistratos  facit 
'•ut  injitriam  fac7at^  sed  ad  vindictam  mojestatit 
'  publicas  respiciat,  actione  injnriamm  non  te- 
'  iietur.  Leg.  13,  F.  de  injuriis  et  laiposis  lihellis. 

*  — Est  ergo  quoad  aocunaturo  LiKellos^supplex 
'  et  si  libelliis  supples  postulat  juri  contraria, 

*  hujosmodi  po^tmata  ah  omnibus  judicibus  re» 

*  ftitari  prsscipiuot  leges  et  supplicontem  iterum 
'  stiper  eadem  causa  non  andiendum,  L.  3, 5,  et 

*  r.  Codice  de  precibos  imperatori  oferendis. 
'  Sed  non  ideo  supplicans  reus  est  aceleris,  quia 

<  libellus  continet  refiitanda ;  nee  libellus  sup- 
'  plex  ideo  famosus,  com  haec  fait  Vn^nm.,^^ 
^  Non  Lihellus  famosns  quoad  accusatoni,  quia 
'  non  ad  infamiam,  sed  favoris  concilintionMn, 
'  ot  supra :  Item  non  clanculum  ct  secreto, 
'  sed  profcsso  et  reapse  domino  regi  oblatus. 
'  Atque  ideo  nullo  modo  quoad  accusatum  dc- 

*  tractatorius  i^ut  cahimniosus,  com  detractjo 

<  sit  seminatio  maii  occolte,  et  calumuia  ait  ad- 

<  versus  ahsemem ;  ncutram  autem  committi- 

<  tnr  cum  is  cujus  interest  proponat  querelam 
'  coram  eo  cnjus  pane  sunt  de  ea  cogno&crre  • 
'  de  eo  cnjus  interest  reipnUicae  ^usque  salutia* 

*  causa  duntaxat. — N  am  libellos  famosus  quoad 

*  mccosatom,  quia  wm  constat  diivcii**  ohser- 
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*  tionihos  in  qaibtis  venit  Terunn  aut  falsum, 
<  quod  omiiiuo  requirii  libelius  tanKibUs/  lleg. 
iioicay  C'oJice  de  famosis  Libelius.  '  bed  pob- 
'  fuLatis  in  quibus  consideraudum  venit  bonum, 

*  justaniy  et  qui  verum  et  falsum  non  agnoscunt 

*  cum. non  mic  enunciHiio.' 

Farder,  the  Pannel  cannot  be  presumed  to 
have  hud  any  mher  intention  than  the  strain 
and  ienor  of  it,  as  a  Supplication  does  impiji 
and  which  is  most  beseeming  thereto ;  to  wit, 
to  the  Toice  of  ane  humble  supplicant.  '  Citsen-' 

*  tentia  accipiendaest  semper,  quae  rci  gerende 

*  aptiof  esty  et  in  anibiguis  orationibus  maxime 
^  sententia  spectanda  est  ejus,  qui  eas  protulit.' 
De  Regulis  J^ris.  And  it  is  always  disagree- 
ing to  a  huoibie  Supplicant  to  tax  or  calumniate, 
and  therefore  i(  cannot  be  so  expounded,  but 
should  be  interpieted  the  best  way  the  words, 
may  admit;  ^  Quia  de  jure  in  dubiiset  obscuris, 
quod  minimum  et  beniguius  est  sequimur/  Leg. 
9.  F.  ibidem.  "      . 

Item.  The  Writing  aforesaid,  as  in  fbrnfof 
Supplication,  was  used  also  as  a  Supplication, 
and  so  delivered  by  the  Pannei  to  the  earl  of 
Rothes,  to  be  presented  to  his  majesty,  as  af- 
firmed by  the  Dittay  itself,  and  indeed  offered 
to  his  majesty:  which,' howsoever  his  majesty 
did  not  accept  of  then,  and  |ake  the  samen  to 
his  consideration ;  yet  the  supplicants  did  think 
that  the  very  presentation  thereof  did  seem  to 
assure  the  nature  of  the  writing  to  be  a  Sup- 
plication: and  scarcely  even  could  the  wisqst 
conceive  so  of  the  paiinei^s  having  the  writing, 

'  as  it  is  now  interpret  against  his  majesty ;  but 
think  that  his  majesty  had  past  all  oifence 
thereof,  as  the  law  speaks  of  action  of  injury, 
whereof  the  present  accusaticm  is  a  kind.    Leg. 

.  2.  §.  1.  F.  de  injuriii,  *  Verba  legis  injuria- 
'  ruin,  actio  ex  bono  et  sqno  est  et  dissinpula- 
'  tione  abolitur,  si  quis  euim  injuriam  dereli- 
'  qucrit,  iiuc  est  siatim  passus  ad  animum  suurn^ 

*  non  revocaverit,  postcu  ex  pocnitentia  remis-, 
'  sam  injuriam  non  potuit  recolere.'  By  tJie 
which  ii  appears,  that  the  Panuel  hnd  no  such 
mind  or  intentiQn  as  the  Dittay  would  rub  (fix) 
upon  him  in  all  the  prqgress  of  tiic  matter  li- 
belled ti^ainst  him*  i\nii  I  suppose  that  none 
will  think,  that  bv  the  presentation  of  the  Sup- 
plication at  the  first  to  his  majesty  by  the  Sup- 
plicants, that  they  then  by  so  doing  were  cul- 
pable of  a  capital  crime,  if  the  same  had  been 
immediately  thereafter  destroyed,  and  'never 
more  seen  nor  he.ird.  And  if  they  then  wire 
rot  culpable,  shall  any  supervt-nient  act  make 
them  culpahle,  or  more  culpable  ?  '  minimi 
'  nunquam  enim  crescit  ei  post  facto  pneteriti 

*  delicti  e^timati  »,*  Let».  130,  J  1.  de  Kepulns 
«  Inr    «  MuUo  minu')  ex  post  facto  oritur  no- 


'  Jur. 

'  vum  dtliciuin,  quod  ab  initio  non  fuit  quoad 
*^ccusntum,  nut  ubi  offensa  si  qua  fuit  dissi- 
•  mulatione  aboli'a  sit.* 

It  IS  eiked  (added)  by  Mr.  Robert  Macgilf, 
If  it  had  l»een  luisome  fhwfulj  to  this  Panuel, 
as  a  born  c  )U!i<>ellor,  in  that  great  council  and 
•  parliami  Ui,  and  other  noblemen,  to  propou>id 
10  hid  most  sacred  majesty  the.  thinK!»  contained 
in  that  supplication  alied^ed  to  be  scandalous;  j 


which  are  not  affirmation*,  but  as  it  maj  seem, 
grievances,  remonstrances,  and  expedients: 
then  it  was  also  leisome  to  the  Panoel,  sod 
others^  to  represent  even  out  of  parUameDt  tu 
his  most  sacred  majesty,,  our  dread  sovereipi, 
what  they  couM  have  propounded  then,  but 
did  abstain  (therefrom)  for  the  re?efenoe  tbe^ 
carried  to  his  majesty :  specially  when  they  did 
it  in  most  submissive  manner,  as  the  hail  ttrtis  • 
thereof  beats,  and  out  of  a  most  loyal  affitctioo. 

<  £t  prius  est  verum  eifo  et  posterios.'  Tie 
verity  of  the  minor  is  plainly  embraced  b; 
Bodin,  <  qui  est  acerrimus  Begic  niajeststii 

<  pitopugnator,'  cap.  1,  lib.  S,  '  ubi  de  sesato 

*  et  qutxl  senatori  de  republica  lo^aeodom  sit, 
'  praesertim  de  omnibus  fere  capitibus  io  snp- 

*  plicatione  ha^  conteniis.'  As  to  the  coDDe^ 
tion,  it  depends  first  on  the  duty  of  a  good 
counsellor  here,  to  whom,  as  God  has  gives  to 
be  endowed  with  reason,  so  our  most  sacred 
sovereign  and  his  progenitors  have  given  to  be 
advise  man  and  counsellor  even  firom  his biith. 
That  he  may  learn  to  exercise  his  reason  from 
his  birth,  for  the  benefit  of  the  coQiAonwesl; 
which  is  the  first  plac%  of  honour,  as  Cicero 
says,  and  is  that  which  we  call  nobility;  shall 
he  not  have  as  it  were  a  magazine  of  reasons 
as  may  seem  to  him  good,  and  even  commuiii- 
cate  them  with  others,  for  trying  of  the  same' 
specially  at  this  time  of  surveying  of  the  laws, 
tjiat  according  to  the  time,  and  other  circum- 
stances, he  may  furnish  to  his  majesty  his  b(« 
counsel  in  every  thing  that  he  thinks  may  cod* 
cern  the  weal  of  the  country  whereiu  he  lives, 
us  by  duty  even  from  his  birth  hejs  bound :  like 
to  the  labourer,  to  whom  in  a  rainy  day, '  qta 

*  mox  ccelo  properanda  sereno  maturaredator. 

Next,  it  depends  upon  the  good  mind  to  tiie 
Commonweal,  qhereof  his  most  sacred  majoi» 
is  the  head,   *  ut  non  teneatur  injuriarura  qui 

*  quicquam  reipub.  causa  fa'ciaL'  Neither  ii 
that  thought  to  be  an  injury.  Lege  Injuriaruw, 
13.  §.  1.  Lege  qu^Kl  Reip.  i\  de  Injuriis  juncu 
Leg.  nemlncm  9  Cod.  ex  quibus  caiisis  irrog^tur 
infamia,  et  Lege  ex  varia  quarta  de  Dclatonbos, 
lib.  3.  Cod. 

Thirdly,  It  does  depend  upon  the  conceptiou 
of  the  words,  which  is.  by  way  of  most  bumbk  , 
Supplication.    '  Et  verba   propter  adjunctain  j 

*  mutiuit  naturamsuam,Carvetia%d  decwooe:  j 
«  alflicti  neque  tarn  refert  qualia  sunt  qua  lotr*  j 

*  nosmet  composuiinus  quam  quomodo  efferan- 
«tur.'    Ac  Quintilianus  hbi.  a,    'Etuiiowttl 

*  rebus  ita  in  sernioue,  forma  dai  esseniiaipscr- 

*  moai ;'  for  even  good  words  may  be  used  in 
an  evd  sense,  ut  heus  hone  vir  J  But  this  is  wor- 
thy of  all  praise:   '"Et  si  non  dedcris  C^. 

*  permitie  rogari,  offeudunt  nunquam  tour* 
'  precesque  Deum,'  king*  are  g^)ds  on  earth; 
and  albeit  by  Bodin.  ejtraaa  pnwoc^w  « 
counted  inter  jura  niajestaiut,  that  from  »  k'J? 
himself  there  is  no  appellation  (appejJ);  /et'^^^ 
commends  tl.c  sort  of  appellation  a  ?*»*«/»/«''";. 
P/.i  ipmm,  and  alledges  it  to  be  the  om^^f 
Baldus,  id  Legem  primam  et  ultimim  Cod.  oe 
Relationibus,  et  Leg.  1.  §.  1.  F.  dc 
tionibus)  vix.  to  his  majesty. 
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Forseeiiig  the  alledged  scaiidalout  Petition 
was  offered  to  his  most  sacied  majesty  to  be 
ready  but  oot  received  oor  read,  nor  after  due 
consideratioo  condemned  by  his  mnjebty;  it 
was  oot  thought  so  dangerous  (let  me  speak  it 
with  reverence)  aft  to  coote  under  die  compass 
of  (he  acts  of  parliament,  and  so  as  it  ought 
not  to  have  been  divulKed :  I  mean,  in  that- 
quiet  manner,  as  it  might  not  be  imparted  to 
lilr.  John  Duomure,  '  sub  sigiilo  taciturnitatis/ 
and  not  to  have  been  copied.  And  farder,  tbe 
Puonel  ought  to  be  excused  and  assoilzied  (ab- 
solved) from  the  Dtttay,   *  si  delictum  dici  de-> 

*  beat,  qood  cum  loquimnrin  delictis  in  quibuS 

*  dolus  est  de  subetantia  delicti^  tum  cteduUtas 

*  et  sive jttsta  sire  injnstasit  causa,  excuset,  nam 
'  videturcessare  animus  delinouendi/  Clams,  § 
final.  QoaMt.  60,  nam.  32.  '  £t  in  dehctis  vo- 
Muntas  non  finis  attend itur/  Gailus  lib.  2. 
Obser.  99.  num.  6.  '  At  hie  nuUus  exitus  nisi 

*  bonus,  idem  observatione  undedma,  quod  in 

*  dtlictis  principium  non  finis  attenditur/  num. 
18.  *  Ubi  de  homicidio  perpetratur  et  consi- 
<  hum  ccnvitia  tenditur.'  Lege  siaon,  quinta 
Cod.  de  Injuriis,,  '  et  ciuisatur  base  actio  ex  a^ 
'  fectu  inferentis,'  Pharm.  Qnast.  105.  Inspect. 
^.  num.  S.  ex  Lege  illud  tertia,  §.  2.  Leg.  non 
kolum  2,  in  princip.  si  quia  ser\'um  26,  de  Inju- 
riis  ubi  Pharmacius,  *  Qaod  lata  culpa  his  dolo 

*  fiquiparetur  ec  locutis  mnlta  de  prsesumpcione 

*  doh  in  utramque  partem^  et  de  jurameoto  pur- 
^  l^ationis  snbdit.*     Num.  118/  *  dicta  inspec- 

*  tione  quod  verba  debent  imprnpriari  an  fii- 

*  giendum- delictum  et  malum  animum,  praeser- 
'  txm  cum  in  pubHco  dictapsnnc'  Which  we 
say,  when  it  was  not  concealed,  but  offered  to 
be  given  to  his  most  sacred  majesty ;  neither  is 
it  presumed  that  any  man  has  a  mind  to  de- 
fiune  his  neighbour.  Pharm.  dicta  Inspect.  2. 
Duio.  418,  et  sequent.  And  were  he  not  to  be 
thought  more  than  mad,  who  would  draw  up, 
instead  of  a  SuppUcation,  a  Libel  full  of  detrac- 
tions asainst  bis  sncred  sovereign  lord ;  or  who 
would  keep  the  same  beside  bim,  let  be  to  offer 
togiTcit  to  his  dread  sovereign?  And  in  tbe 
crime  of  Lese  Majest;^,  *  Dolus  mains  est  de 
'  substantia  criminis  ;*  it  being  ever  said  in  the 
'  Dige^isy  CuJQS  opera  dolo  malo  quid  fitctutn 
'  sit  id  rempublicam.*  *  What  shall  it  not  be 
de  tubgtBHtia  delicti^  in  this  alledged  crime  of 
detracting,  not  so  evd  as  is  alledged  in  ihe  Dit- 
lAj  ?  But  as  the  same  agrees  with  a  remonstra- 
tive  supplication  (let  me  say  it  with  reverence) 
wrong  glossed*  as  it  may  concern  the  Pannel, 
(where  he  had  so  many  probable  causes  induc- 
ing him  therera)   *  Quae  qualttates  et  circum« 

*  stantia  conjecture,  cum  nulla  deiinquendi 
'  consuetudine  probatse,  relevant  contra  dolum 

*  presumptum  etiam  propter  prohibit iunem.' 
Carerins,  fol.  14)4,  105.  vn.  1'hat  these  things 
might  have  been  propounded  in  pariiament; 
That  be  was  a  counsellor  of  estate;  Hmt  other 
noblemen  thought  then  aise  (as)  well  of  it  as 
he ;  That  it  was  for  the  weal  (at  least  so  appre- ; 
bended  by  them)  of  the  country,  in  this  time  of 
surveying  the  laws ;  That  it  was  offered  to  be 
glien  to  his  knajesty,  and  that  ttnder  the  form 
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of  a  most  humble  s&pplication :  That  other  hard 
supplications  concerning  the  estate  had  been 
received  graciously  by  lu»  majesty ;  That  it  wu» 
not  theu  taken  notice  of,  nur  upon  considera- 
tion cuiideipned.  And  it  might  have  been, 
that  if  any  heie  hid  perchance  lighted  on  it, 
they  would  have  done  worse  with  it  than  the 
PanneL  For,  as  Qointihan  says,  '  Consilium 
^  et  itatio  qusdam  acti,  petira  et  plura  perpeiH 

*  dens,  ac  comparens  latenttl>us  rebus  ct  dubeis 
'  adhibeuda.'  Now  no  right  nor  virtue  in  itself 
can  be  seen  but  gvAsi/aeU$  ;  as  Plato  savs : 
yea,  verity,  equity,  and  utility,  are  lain  hid  in 
the  draw-well  of  Democritus :  *  Et  ut  quisque 

<  altissima  mente  est,  iia  ex  altissimo  Democri« 
^  ti  puteo  (juasi  submersasveritatem,  aequita- 

*  tern,  et  utditatetn,'nititur  haorire/  Yet  so  is 
the  reason  of  man  obfuscat  (darkened)  smce  his 
Fall,  that  be  cannot  penetrate  to  that  depp,  lor 
the  darkness ;  which  by  disceptation  of  con- 
trary reasons,  like  two  fljnt-stones  stricken  upon 
otlier,  some  sparkles  of  light  flee  out,  for  letting 
see  to  draw  forth  these  virtues.  Wherein 
consider  also  tlie  PannePs  carriage  and  his  life 
by-past;  and  if  any  thing  tending  to  feditioa 
was  ever  heard  of  him,  or  even  what  effect  has 
followed.   *  Qualitas  enim  .facti  ex  persona  hr 

*  cientis  pnesumitur,'  Glossa  finali  Canone  don 
omnis.'  5.  quest.  6,  et  dicta  Lege  septima,  f  1. 
F.  Ad  Legem  Julii  Majestatis.    *  Ubi  ait  mo- 

<  dcstinos,  nam  et  persona  spectandai  est,  an 

<  facere  potuerit,  an  ante  quid  fccerit,  et  an  co- 
^  gitavent  juJta,  et  jam  causa  excusat  a  sedi- 

<  tione  quae  jam  crupit.'  Boerius  1  ractatu  de 
sediiiosis  prsemisso  4,  num.  2.  Ubi  utitur  exem- 
plo  Moisis  et  Israelitarum  ad  Aqoos  Meriba. 
And-sball  the  Pannel,  who  had  so  many  reason^ 
for  him,  be  thought  punishable  as  one  seditious 
in  that  mean  matter  of  divulging  as  said  is,  of  a 
remonstrattve  supplication?  whereof  but  by 
illation  and  misconstrncting  (taiw  pace  'dixe^ 
rim)  it  is  gathered,  far  fit>m  the  Fanners  mind, 
tliat  sedition  miglit  have  been  mo!Vcd.  No, 
no,  that  roan  is  only  styled  seditions,  who,  by 
direct  speeches,  draws  die  people  in  factions^ 
and  going  madly  before  one  of  them,  cries  oot 
the  word  (vivtU)  *  scilicet  faa^  aut  ilia  factio.' 
Borrius  dicto  Tractatu  Praemisso  2  num.  2.  £t 
Carerins  fol.  10,  SI.  patE.  2.  nnm.  S,  in  fin.  ubi 
etiant  dicunt,  *  Quod  in  iis  quoque  qui  jam  S»- 

*  dilionem,  excitarunt  puniendis  requintur,  et 
'  studiuse  runiorem  et  tumultum  conciliarent 
'  vobiferatione.'  Which  things,  seeing  they  are 
BO  far  from- the  nature  of  the  Pauael,  and  from 

,  his  doings,  his  intention  and  mind  ought  to  be 
^  jostified,  and  consequently  he  ought  to  he  assoil- 
zied  from  the  Dittay  produced. 

December  6,  1634. 


It  is  alledged  by  Mr.  John  NUbet  for  the 
Pannel,  That  the  fiittay  is  no  ways  relevape, 
because  nothing  is  libelled  to  infer  a  seditious 
and  sinistrous  intention  of  the  pannel,  in  con- 
triving concealins,  or  imparting  of  the  piece 
ehallenged;  neither  is  it  libelled,  th^t  the. 
pannel  knowing  the  alledged  Libel  to  be  sedw 
.tious  and  infamous,  concealed  or  divulged  the 
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auii< ;  bill  to  tti<  coiitntir,  it  b  libelled^  Tkat 
the  ParintJ,  immediately  after  the  receipt  thft^ 
of,  delivered  it  to  my  lord  Hothes  tu  be  pp»- 
•entrd  to  bit  majettv,  which  clenre  tbe  candoor 
of  bi9  iateatioiiy  and  the  opinion  iie  had  of  the 
oature  of  the  piece,  and  of  the  uie  be  t bought 
night  be  made  of  it  to  propitiat  hk  majetcy* 
and  not  to  tradoce  his  sacred  person  or  goTcru* 
meni  to  \m  6ub|e€tt.  And  therefore,  aSieit  lie 
bad  ciiocealed  it,  i^d  divulged  ir,  he  Gannoi  be 
Obnoxiont  in  ibe  imtns  of  tlie  acta  of  pariia- 
nent,  wbidi  are  onW  against  sedittons  Con- 
Iriven  of  slanclerans  WricSnp,  and  malicioas 
CcMicealers  of  Wruiogs,  nottoorly  and  to  their 
knowledge  seditious,  eipreuly  compiled  by  in- 
centives and  firebrand*  of  sedition,  and  c&- 
fo6cd  to  the  view  of  tbe  subjects  for  that  efiect. 
or  tbe  words  of  the  acts  of  parliament  (To  tbe 

<  reproach  of  bis  niaje»t>'s  person,  esute,  and 
'  gcnrernment,  steering  up  Sedition,  tendbg  to 

*  steer  up  tbe  bearto  of  the  subjects  to  hatred)' 
implicth  intention.  And  tbe  civil  and  canon 
law  raqniretb  *  dobim  generale  in  omni  actiooe 

*  injniiaram  taoquara  substamiole  requisitom.' 
Gaihu  lib.  2.  Observatione  99.  And  expressly 
Volb  in  tbe  compiling  and  divulging  of  seditious 
and  in^unous  libels,  Leg.  Lsx  Conielia,  §  1.  F. 
de^Injuriif,  *  Com  dolus  non  adest,  nisi  dolo 

*  malo  quis  lecerit  (via.)  Libram  ad  iofemiam 

*  alicnjus  pertinentem  scripserit,  composuent, 

*  vel  edideriL'    Leg.  Hind  §  sane  eodem  titulo, 

*  Impubes  et  furiosos  non  pessunt  facere  inju- 

*  Ham,  quia  neuter  est  dolt  capax;  nam  hi  so- 

*  lent  pati  ittjuriam,  non  facere :  cum  enim  in- 

*  jtiria  ex  effecto  facientis  non  contistit,  conse> 

*  qoena  erit  dicere,  bos  sive  pulsant,  sive  con* 

*  vitiom  dicttttt  injuriam  fecisse  non  videri.' 
X4|.  34.  F.  doObligatioaibns  et  Atitionibns,  in* 
juria  ex  efteaa  sit,  lobtitutionibus  de  Injoriis, 

^1.  Lq^.  &.  y  ultima,  F.  ad  Lej^em  Aquilian ; 
hi  dieit  Julmnus,  *  Actionem  injuiiarunj  non 

<  ^Nnpetcfe,  quia  noo  feciend«  injuria  causam 

*  lieccnt,  sed  monends,  ec  ityuriae  non  factum 

*  queritttr,  sed  causa  faciendM  expressa.'  Leg. 
39»  de  Furtis  deertti  secnnda  parte,  Caosa  5. 
Quest.  1.  Canone  4.    <  Verba  sunt  (si  via 

<  (^baitaram  qua  iunota  sunt)  scilicet  dolo«e 

*  manilefltartrit,  si  ad  ae  quasi  aittfaorcm  hujus- 

<  modi  delicti  capitali  scotentia  subjugandum.' 
Tonn-Gramata  et  alii  doctoras  io  vorbo  Do- 
lose. Baldtts  GoMiL  S30.  in  fin.  lib.  a.  Con- 
ail.  449.  in  fia.  lib.  6.    *  Oolum  in  injuria  re- 

*  ^niril,  siu*  qno  iliaia  did  non  potest.*  Id«m 
conal.  9iTT.    Num.  9.  voluiaioeS. '  Reapnodet 

*  Cotam  calpam  qua  aliau  dolo  aqui  paratur 

*  aou  sutbccee  cootmel.'  Gravetta*  con»il .  419. 
num.  i.  Idem  cnncilitt,  nam.  36.  *  Ait  agens 
'  actione  injurianirn  deliet  allegari  dolum  et 
'  omnia  jura  clamitant,  injuriam  non  fieri  sine 

*  nniino  iniuriandi.'  Leg.  si  non  convttii,  C«v 
dice  de  Iiijiiriis,  vetba  aunt.  *  si  non  onnvttii 
'  concilio  pmbare  potes^  fee-  aliquid  injunoanm 
'  di&i^se,  fifles  v«ri  a  cniomniH  defiaderit-' 
Lri(.  5.  §  1.  F.  d**  Funis;  ^  Mnlelicia  votimtaaet 
^  proposirufls  d«'iitiquieuti9  diatinguit'  Leg.  14. 
l'\  ad  Legem.  Comeliiim  deStcariis;'  in  male- 
'fiojf  Toiuntiis  ifKiciatiir  uqo  cauiua.'     Leg. 


wiios  Codids,  *  »  quis  imperatorl  malediitrit, 
'  ubi  petulans  et  iuiprobura  mcndaciom,  ^ao 

*  im^iaba  nomiua  laceflsontar,  non  ttaiim  is* 
'  juria  censetur^  et  eo  nomine  paoiiur;  ad 

*  distinguitnr  an  ex  leviute  proccsserit  et  sic 

*  coutemnitu:,  aa  ex  insaoia,  et  miientioiif 

*  digna  censetua,  an  ex  injuria  et  tk  remittettdi 

*  dedaretur.  Sic  injuria  coniundttur  et  rtci> 
^  procator  cum  animo  injuriame.'  OmnaDoo 
tores,  Menochius  cunail.  197.  bb.  12.  per  to- 
turn.  Tbe  cause  debated  by  tbe  doctor  k  co- 
incident with  tbe  preaent,  but  not  so  pK{B8flt 
in  favour,    *  Arguebatur  senator  scri|J6i»ie  in* 

*  j  ariose  de  priacipe  in  banc  lensma,  quod  cum 
'  senatomm  numertis  utili  saaetioae  coaKtaiQ» 

<  Aiissec,  postea  esbct  aospliatus  impoitoiuRite 

<  et  ambitione  postulantium,  meateoi  priadp, 
^  impellente;  et  cum  rursns  nova  CuaatituiioQe 
'  coiisultum  fuisset,  et  nnmerus  senotoram  m- 

*  mittuttis,  dcniqne,  aut  demnm  anctas  foit,  ei 
^  in  immensvm  cre%'it  magna  .cam  saprami  w- 

*  dinisj actum  etinutiU  iiHensa,  totiaa^eiuuis 

<  iocQcninodo  addiderat,  bospiutionibui  ttti 
.*  die  patriam  maxime  gravari  et  ibrenses  aisiis 

<  remanere  gravaloa.' 

Menochius  consoltns  num  injurioie  lenp* 
sent,  respoiujet,  <  Qui  injuriaruro  et  rosle  di* 
^  ceniia  aecusalioaem  instiloit;  duo  debet  pro- 
^  bari,  altertim  verba  esse  injuriosa,  altenin 

<  prolate  esse  animo  injuriandi.  £t  bcc  oe- 
'  tbodo  osteodit  verba  non  esse  injnriosi,  qon 
^  laudein  duds  continent  cum  ejus  cftmtitBtio 

*  dicator  optima,  et  potins  bono  seio  st  pm 
^  oelsitudims  urilitate  prolate  videotur.    Ueiode 

*  aiguit  senatorste  pmaarn  non  incidbse,  ^» 
«  verba  injuric»sa  ettain  de  son  natnra  puninntWi 

<  tanmm  com  animo  injuriandi  projenistor,  ct 

*  prasomptio  juris  Stat,  pro  eo  qui  protuknt 

*  aliqua  verba  qua  videntur^injunoas,  oc  dies* 

<  tnr  ea  dixiase  absque  animo  injoriiodi.  1^ 
'  satis  soperque  fiindatq  est  intentio  seastom 
'  quod  scripserit  praedicto,  non  mode  noo  snioo 

*  offideodt  injuria  sereoissimum  princi|)em,tt^ 

<  potiitt  landandi  et  similia  verba  a  subdito  bene 

*  merito  de  principe  pra^umitur  proUta  poCia 

<  bono  jelo.    Secundo,  quia  quando  yabs  ssnt 

*  dubia,  standum  est  dcdarationi  ejus  qui  <3 

<  d^xit :  et  quando  sun(  dubio,  similuer  dedi- 

*  ratio  ab  abis  verbis  prseoedentibus  vel  lubee- 

<  queotibusy  vol  ab  utrisoue.    £t  in  catadiot 

*  senate  rem  prind(/era  landasse,  cum  dixent 

<  fiiisse  in  arbitrio  sua  oclsitudiois^  num  seoatO' 

*  rum  numerum  augerK.    Addit,  quod  iiiji'^& 

*  reqnirit  dolnm,  sine  quo  illata  Hici  neqsit,  ct 
'  in  casu  constat  omoem  dolum  abfuisse,  ^ 

*  ddui  non  prasumitur  commiasus  contra  p(^ 

*  sonam  benemeritam  |  non  prasumitor  in  i>o- 

*  mine  probo,  non  prasunutar  in  eo  qd  t^ 

<  beneficio  patria  sJiqna  verba  protuut,  ^ 

*  pnneipis  per&oimm   videutor   afficere;  son 

<  prasnmitur  iu  snbdito,  quia  nihil  Dttoqoiv 
*oontni  priaeipem  molitus  e*L  Qua  \*^ 
« sunsptio  multo  magis  comprobatur,  qsaado 

*  verba  voce  vd  scriptis  directa  sunt  ad  pno' 

*  dpem ;  et  si  bac  in  homine  privato  vas  «iot| 

*  quanfeo  magb  in  seaptore  eeafi  et  iliasni,  qs* 
'  dioqui «  bia  ? 9cbvi  egfi|qss«t  iibi  cootagcrr 
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*  grave  d«trtiii«ntum  ?    Craretra  in  siinili  casu 

<  dicit  Judseos  Cbristi  inimicos,  in  dubio  non 
'  prcsamitury  aliquid  dixiase  ad  iiijuriaro  Chris- 

*  ti,  qoaoto  miaus  debet  presumi  crimen  itiju- 

*  tue  111  sttbdito,  coutra  »uuin  dominum  ?'  Idtm 
ibid,  BUiB.  26.  <  Coujunctus  uon  presumitur  in- 
'  jurin,  conjuDcrom  anireo  iujuriandi  intra  sep- 

*  tmiiun  gradum/  Glossa  in  Leg.  Testes,  F.  de 
Injurtitt.  *  Multo  minus  pRrsttroeiidtiin  est 
'  ftubditum  velie  injuriare  dominum  suum  :'  et 
CoosiL  6,  *  Non  est  simile  quod  vir  facultati- 

*  bus  plenus  adeo  scuitus  faerit,  ut  prodieas 
'  es^r  per9on9  et  aris,  et  qnod  dolus  non  soiet 

<  cominitti  contra  tantam  pnncipem,  sine  causa/ 
Idecittfly  Conail.  S56.  '  Absolvit  quendam  Pa- 
'ridem   aeditionis  insimuUitamy   quum   nullo 

*  aoimo  iajuniui'fi  dixerit  alto  voce  qaod  prin- 
'  ceps  quidmn  male  factebaty  et  facere  non  po- 
'  terat,  (}uia  adita  di<!kndQm  potent  bono  zelo 
'  moveri,  et  in  dabip  prasumendum  est  ut  de- 
'  lictum  aacludatar,  et  qaia  prsraamptio  de* 

*  licti  i«movetar  propter  bonani  iaroam  et  opi- 
'  nioDein  Paridia.'  By  all  wbicb  presuropticAis, 
more  pngnantly  concurring  than  in  any  case 
cxcaot  ill  law,  the  pannel's  innocency  is  cleared 
abundantly.  And'  notbing  fardcr  can  be  ex- 
acted but  his  declaration  by  oath,  which  lie  o^ 
iers  most  vriiliogly ;  and  by  the  universnl  and 
oncontroveited  jp'ractic  of  all  nations,  seconded 
with  like  presumptions,  importeth  absolution  : 

*  Quia  pipbatur  animus  non  injuriandi>  jura- 

*  inento  ejus  qui  injoriam  intulit.'  Guido.  Con- 
sil.  i^,  nuiB.  8.  in  fine.  Menoch.  de  presump- 
tionibas,  lib.  &.  Presump.  40.  nam.  39.  Idecius, 
Omftii.  956.  *  Qua  intentloue  reus  verba  dix- 
'  erit  ab  eios  animo  pendst,  et  ideo  ejus  4ecia- 
'  ratione  com  joramento  standnra  est,  quia  de- 
'pendentibus  ab  animo  status  jjirame&to«jus 

<  de  cujos  animo  dnbicatur.'  Leg.  1 .  Codic.  de 
Stcariis  et  aiiis  Ijegibus  ab  eo  citatis.  Godo- 
p&redus  ad  Legem  si  no«  convitii.  Cod  ice  de 
lajuiiis,  *  Ueo  purgationis  jnrameoturo  causa 
'  cogntta  dcfertur  habita  ratione  per^nne,  qui 
'  injuriosus  naturasaa  verbis  usa  est,'  Gailus, 
lib.  9.0bserr.  106.  ^  Notum  est  injuriiun  abs- 

*  que  animo  uon  committiy  et  innocentium  cum 
'  animo  constat  joramento  prohari  posse,  et 
'  ita  in  camera  judicaitum  reiert.'  And  tbere- 
fore  in  respect  of  the  premisses,  the  Ditiay  is 
no  frays  relevant,  both  because  DdIus  is  not 
hbelledy  and  because  the  Dittay  bears  that  the 
pannel  ^ve  the  piece  challenged  to  my  lord  of 
Kothes  of  intention  to  be  pivsented  to  bis  ma- 
jesiy :  whereby  the  innocency  of  his  intention 
is  evidenced,  and  of  his  accession  in  having  or 
divulging  the  piece  aforesaid,  since  he  was  so 
&r  from  thinkii^  the  piece  injurious  to  his 
majesty,  in  that  he  bad  ventwid  by  m^  lord 
Rotbe»'s  means,  not  only  to, acquaint  his  mar 
jesty  therewith,  but  to  present  it  as  a  fit  apo- 
kigy  to  his  majesty;  as  is  acknowledged  by  tlie 
dittay y  which  we  accept  in  that  part. 

It  is  {arder  alledged  for  the  Pannel,  That  the 
hearing,  having,  and  not  reporting,  is  not  re- 
levant to  infer  a  concealing  after  the  panners 
knowledge  that  the  king  wras  acquainted  there- 
with, beouise  *  ctlamns  eom  qui  ignont/  Ic^g.  1 , 

vou  III. 


F.  de  Aciionibus  emntt  et  venditi.  And  the 
reason  expressed  in  the  act  of  parliament  .wbj 
the  reporting  is  iujoined,  is,  that  seditious  pieces 
of  that  nature  may  come  to  his  majesty's  know- 
ledge. After  which  time,  the  pannel  was  not 
obliged  to  importune  his  majesty  with  super- 
iluous  reports,  seeing  it  is  acknowledged  by  tlie 
Dittny,  that  immediately  it  was  delivered  by 
him  to  my  lord  Rothes;  and  so  acquitted  him* 
self  of  all  that  was  incumbent  to  him  in  duty 
anent  the  pwnt  of  revealing. 

It  is  likewise  alledged  for  the  Pannel,  That 
the  points  of  the  alledged  Libel  quarrelled  as 
outrageous  to  churchmen,  or  to  noblemen,  is 
not  relevant  to  infer  the  crime  and  pain  of  in- 
famous libelhugi  because  they  are  not  chal- 
lenged by  the  parties  interested,  ainl  of  the 
law :  <  Volenti  non  fit  injuria,  et  injuria  dissi* 
^  mulatione  aboletur  si  quis  deliquerit,  ei  ad 
'  aoimum  non  revocavenc'  Secondly,  There  is 
no  act  of  parliament  irrogatioe  capital  punish- 
ment upon  the  authors  of  inmraous  Writings, 
reflecting  against  subjects,  hot  only  against 
bis  majesty's  sacred  person,  estate  and  govern* 
ment. 

It  was  thereafter  alledged,  under  Protestation 
ut'titpra,  by  Mr.  Roger  Momat  for  the  Pannel, 
That  the  Dittay  is  not  relevant  to  infer  the  pain 
libelled  upon,  because  aoe  humble  supplication 
in  name  of  a  number  of  his  majesty's  loyal  sub- 
jects, for  removing  of  the  prejudices  which  his 
majesty  had  or  .might  conceive  against  them  as 
supplicants,  and  fiir  conciUatin^  bis  majesty's 
gracious  fiivonr  towards  them,  is  not  such  ane 
infamous  libel  as  falls  under  the  compass  of  the 
acts  of  parliament  upon  which  the  said  Dittay 
i^  founded :  but  the,  supplicatitm  quarrelled, 
whereupon  the  pannel  is  accused  quoad  earn, 
and  the'rest  of  the  said  noblemen,  is  an  hum- 
ble supplication  in  their  names,  as  a  number  of 
Sis  majesty's  most  loyal  subjects,  to  remove  his 
majesi/s  prejudices,' and  to  concilint  his  high- 
nesses favour;  ergo  no  infiimous  libel  fallme 
within  the  compass  of  these  acts,  quotfd  etHf  and 
the  pannel.  The  major  is  clear  by  the  defini- 
tion, nature,  and  qualities  of  aoe  infamous  and 
scandalous  libel,  (where  there  must  be  malign- 
ing detraction,  and  calumny),  and  by  the  de* 
finition  of  an  humble  and  submissive  petition 
and  supplication,  which  di6fnrs  lar  from  an  in- 
famous libel,  and  altogether  heterogeneous. 
The  assumption,  viz.  that  the  quarrelled  su]>- 
plication,  whereupon  the  pannel  is  accused,  is 
an  humble  petitiaa  to  remove  prejudice,  and 
to  conciliat  his  majesty's  gracious  favour,  is 
evinced  in  the  said  quarrelled  supplication  it- 
self, in  the  inscription,  hi  the  intention  of  the 
supplicant ;  and  lastly,  in  the  humble  desire  of 
the  supplication,  i»hich  is  the  substance,  life, 
and  quintessence  of  all  petitions:  the  intention 
and  end  of  the  supplicants  bein^  the  essence  of 
t^e  petition,  and  the  harsh  or  hard  expressions 
of  the  said  quarrelled  supplication  (being  sub« 
missive  and  modest  in  the  inscription  and  *de- 
sire  thereof,  as  said  is)  cannot  infer  guiltiness 
against  the  Pannel,  who  is  not  Author  nor 
12* 
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Writer  thereof.  And  also  any  Petki<iii,  frmnal 
by  a  secrerar^  a  lawyer,  or  ^a  writer,  ro  be 
given  and 'presented  to  his  sacreci  m^jc^y^eren 
though  tlie  desire  thereof  might  seem  jost)  being 
bard  and  difficile,  or  containing  bask  (harsh) 
etpressions  not  ensy  to  be  understood 'by  every 
redder,  shaH  infer  gtiiteiness  and  punislifnent  of 
death  'Upon  the  supplicants  mention  therein, 
who  perchtmecqnay  be  absent  oot  of*fhat  part 
of  the  kingdbm  wliere  the  petition  whs  foun(M. 
And  if  the  harshness  of  sonse  expi«0«idtts,  ^;od- 
tained  in  (he  said  qnarrelled  supplication,  can 
Infer  the 'gatltiifeSft  libelled,  and  punishment  of 
dcach,  upon  this  pannel,  the  supplication  and 
retnonstranoe  made  and  presented  to  bis  most 
wcred'tnajesty  by  a  great  many  of  the'nobility, 
%ho  then  *were  aVmid  at  the  large  extent  of  his 
najesty's  late  fevocation  and  reduction,  would 
likewise  fall  under  the  compass  of  these  acts  of 
pariiahient.  But  (hat supplication  and  remon- 
atrance  Wii's  accepted  by  his  royal  majesty,  and 
his  majesty  was  pleased  with  it.  And  since 
the  same  has  tended  to  hts  majesty's  honour 
-and  benefit,  in  tlie  matters  of  surrender  an- 
nuity, and  plantation  of  the  Kirks,  with  com- 
petent stipends,  the  connexion  is  proven,  be- 
•CaUse  the  huhibie  supplication  and  *f«mon- 
4tr«Dce  was  no  lisis  cxpostulative  nor  thk,  which 
vmy  be  easily  cleared  by  perusing  the^said  re- 
QDOiistsaoce  itsblf ;  crga,  «c. 

It  is  answered  by  ray  Lord  AdvocaUyrlhmx 
tbe  second  alleadttance,  and  all  the  •members 
"thereof,  and  Add&ions  made  to  it  by  thcPan- 
aers  procurators,  ought  bo  he  repelled,  in  r«- 
(spect  of  the  Dittay,  which -subsumes  velevauHy 
upon  (he  two  actsof  parliament,  word  by  word, 
-as  the  same  are  conceived.  And  where  it  is 
•alledged  tliat  the  infamous  libel  cannot  be 
-esteemed  infamous  or  reproachfal,  quood^tc- 
'tuiatum  :  beeause  it  is  GoaceiTed  under  t)ie 
'form  of  a  SuppKeation,  and  contains  nut  in- 
famiam  or  in^riani,  bnt  tends  to  pacify  his  ma- 
^jesty,  whom  the  supphcants  *  supposed  to  be 
^offended  ;  and  that  it  cMi tains  nothing  '  posi- 
'  tiv^  vel  enunctativ^  drca  rerum  vel  falsata, 
^  sed  Tia  postulatt  circa  boaum  rel  malran.' 
-And  likewise  where  it  is  nJledged  that  •the' 
'Dittav  is  wot  relevant,  there  beins  nothing  li- 
belled t»  infer  the  hbel  quarrelled  to  be  sedin 
'-  txous,  and  that  the  ^amtel  -  knew  the  same  -  tO[ 
be  sediticnit;  and  that  there  is=no  Dolus  11^ 
MIed :  it  •  is  answered.  That 'all  >  tbese-aUead- 
''gaoces  ought  to  be  repelled  in- respect  wf  the 
t)ittAy,  which  is  qualified  according  to  tkeiqaa-i 
-lification  of  the  acts  of- parliament.    And  the 

•  designation  of  a  suppltcatieo  alters -notr the  aa- 
ture  of  the  libel  in'  the  points  where  it  is  chal- 
lenged a%  reproachfiil  and  scandaloBS  ;  bat  these 

.  points  being  of  their  own  nature  scandalaa^and 
^seditious,  cannot  be  exdused  under  the  ▼eil-'«nd 
prMence  of  ar Supplication,  especially  where  the 
reproaches  are  emitted  agamst  ins  majesty's 

•  sacred '  person :  <  Qnia  io  minima  pttkMCiooe 
'  sacre  ct  suprenue  majestatis  nulla  aibniuatnr 
^  excusatio,  at  ait  Horoudus,'  lib.  8,  de  Lihellis 
^defiunatoriis:  taata  est  atrodtas  iibeUomm 


'  famosorum;   et  knperator  Augustus  hbeHiH 

*  famosos  in  principera  tractaverit  sab  specie 
'  IsBss  majestatis.'  £t  citat.  Oioeronem.  bb.  4, 
dc  Republica, '  ubi  ait  nostrae  daodecm  tabula 
'  cum  per  paucas  res  capita  s^ ncivissent  in  hi^, 
<  banc  prftcipne  t anciendam  putaveruot,  si  qois 

*  hoc  tentavisset  sive  cartnen  condidisset  qaod 
'  infamiam  fncere  flagitiomve  alteri ;  et  niulto 

*  magis  ttbi  qais  inodestias  nesdus,  et  pudoris 

*  ignarns,   improbo   petolantiqoe  stylo  sacnc 

*  majestatis  numen  crediderii  lacei^nitaffl/ 
And  this  crime  is  so  odious  and  beinoos  thtt 
there  needs  no  dolus  to  be  ilbeUed,^7iiiai/oht 
prtBtumitur,  And  fbr  Che  ooloariDg  of  4ke 
st^pplieation,  it  'isaltogetlier tropertiitem;  l»> 
cause  sbat  would  elude  the  law^  seeing  em; 
man  who  resolves  'to  abate  ilicsaored  fSnen 
of  the  sovereign  prince,  has  it  in  his  pD«vr)o 
give  what  name  he  plei&eb  lo  bis  somihloui 
and  odiotts'conoeptions,  wbefher  to  desiga  ibeirt 
hynHeepfstle,'k|y  aae  history,  by  apetitioD,  H 
an  admonition,  and  lastly,  if  he  pleasfe,  by  a 
•v0^v,  -to  cover  his  crime  under  the  mask  of 
piety.  And  fbr  suppltoaticni8,'thelaw>i8  d«». 
that  albeit  they  be  oflbred  to  tbe  wmmt 
prince,  yet  if  they  contain  a  reproacb  ml 
scandal  to  a. subject,  they  aw  puniihed,  h$ft 
apad  Labion^m,  F.  de  Injuriiset  ^AdnqsisLi- 
bell2s,4-  S9,  cujus  hsc^unt  verba >;  <  Si  qsii 
-"•UbeHo  dicto  principi  ftunun  alieoiRB>fiiint 
'inscctatu*, 'tenetur  injtffisBiim.'  And  Ifaeie- 
fore  much  mora,  wbeae  a  subject  dascs  prasone 
to  make  offer  to  bib  sovaveign  loid<ofia  Auppl^ 
eation  ;  and  in  it  presume  to  tax  or  Hprauk 
•his  maje^ty'e  person,  his  gestikfes,  birspesda^, 
his  -promises* in  his  «ipreDiepafflianMnt,  amlXA 
•lay  aspersions  upon  his . glorious  'banoar,'sa' 
jesty,  and  d«nitv;  which,  widi  tbe. rsstef  tiff 
points  of  the  libel,  there  sepcatad,  are  ai  raniy 
agKravant  qualities  to  infer  the 'atrocity  of  (bii 
in&noos  and  seditioua  libel.  And  Phanns,  in 
his  ^O  Coodl.  nam.  34,  3d,  37,  and  69,  ^ 
pates  at  length  this  question;  '  An  sub  spetie 

<  voti  libellus  famosue  cseuseturf*  AiuIosd- 
dudes,  '  Quod  t^ussitus  odor  iniwDia  wb 
*  velaroine  petitioms  magis  aggravat  et  injoriuo 
et  aaimum  injariaadi.'  And  no  man  cao  I* 
able  ta  deny  bnt  the  definition  4>f  rane  fiuneis 
libel  4s  most  oompecent  to'this4iartieakir  (we, 
whidi  is  <  nhi  vel  ddietom,  vel  viQam,  vdih- 

<  fectas  improfierattir  alieai  pecsona.'  Aoi 
n6t  only  one,  bat  all  tbeae  oaacorin  the  parti- 
colar  qoalifieations  contained  :io  the  ditiaj; 
4Mttiaf  thelaw,  *  Aetna  somontdeaomiistisofn 
'^  a  patentieri,  praedpn^  in  .actu  mixto.'  Aai 
read* this  infaoaias  hbd^  it  shall  be foaod  in  ibe 

^slraan  of  it,  •aad- tbe  •  roost  •powerful  p(»itiodl| 
to^aim  still  a»  bis  aoajasty's  person,  csUte ,  tfi 
9averaawnt;'whidi  rare  ao*  much  aiore  iatf- 
oasaUc,  that  t&eywere  needless;  and  ost 
only' necdlats,>  bat  cantsary  aad  dettractirr  «l 
the.  narration  and  oaooiasiQn,  whidi  seHiisto 

^uodfbr.paciffiafjiiis^sacred. majesty.  Font 
tlieparpose  of  tfaeauppboaats.badbeenlopf- 
pitiat  ihiamajest)',  tbdr  aarnwroaiid  ign»l  y 
his  majesty's  supposed  ofTeaoey  <a0d  an  ha»«f 
deprecation  oiiaaoaaiaetyMPnftbr'iMd  bsea^t 
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nteds.  wot  be  UNiled,  «  Q^i^  d^lif^tiini  ft  iojju* 
^  lift,  pni>su[nivur  f)i^«  aj^^o  ^lurta^i  et*  si^ 
'  (U^Wse ;'  it  ia  afia^iiere^,  Jk^  g^viog  a^d  not 
granting  (be  tai»«,  ^  Ii^Mrift  p^Ji»^iwiiur  a«^iiM« 
*  i^uriaivtli  in  dMbig^  lantvof^  et  nisi  probietur 
'  cuQUari«|pi.'  Cl^r.  §  In^Mn^*  nu^-  )7.  J^t 
to  ll)«  present  casit  it  i^  ^jf  th^  mpst  ^ yi^ent 
prtsmiiptipiis,  aliove  reh^ar^d  in  \h^  deif  ncet 
nAftde  ior  ike  panivel  ^^^aj^,  manif^ted,  tliat 
thefe  WHS  no  miod  in  ti^e  SuppU^iuAt*  ^UmI 
paoB^i  of  injury  or  vrong ;  t^eji^etbre  cfinno^ 
be  preHimed  to  bav^  oHexed  i^iiy  iujuriouf  futid 
seiMidaloua  I4bel  to  l^s  loajestv,  ov  doi)9  <i«J 
tbidg  tberaa^em  ¥«Ub  (b^^  Dain4 

itnd  wbere  it  ia  replied  by  my  Lord  Ad>ioc«t^ 
Tb«t  if  tbe  suppUcam»  bad  ^.  purpose  of  depce- 
cating  bi4  maj^ty^a  offence^  imd  ii^tr<>«ciqg  bip 
nifyeaty'i  gracioMS  &vQur,  tbey  bad  mad^  f  ly>i«r 
and  u»c  of  fit  roean>  to  come  to  tbf^t  ?<^d,  |iod 
not  by  soMM^alout  bpeakini^  or  r(tpTP^f  hing : 

]t  ii  wwvoTfsd,  vvbHt  fiKor  m«*mi  P^  *  sup- 
plicant Mfe  tor  iniroJiting  of  fawpyr,  thai^  by 
bMmbleiitppbfiMilion  f. AM  ihnt  %*bicb«^y  I^r^l 
Advent  caiU  «c^ndak)u§  rojiroacbes  m  tiif 
fdledged  Lib«K  i»  grifvunppsand  reinpn9tr%»ce» 
thereof,  bumbly  pren^i^tod  Ift  lii«  ro«jp*ty>  «l»a 
mi  %t»ertiv^  reprqap^^,  ¥^  ^Vfir^i'  Aqd  wfhero 
it  ii  alledg^,  Tbat  di|sipiul»^pn  rpipoves  not 
iipHfy,  but  Mpon  pise€«ding  kiiovniedgf ;  and  t\^ 
bi9  ni^9ty  <\'h\  not  reM  llpr  ^ake  to  pAM%idera- 
tion  the  supplication  forestiid  presented :  it  ip 
•p»«#red/i  hat  tii^  supplic^tipa  offered  (p  hia 
majesty,  ulthough  bi^  msye^ty  tonk  |kh  tb« 
same  10  consideratipD,  $eem9  tp  assever  tbp 
A^tqre  of  tbe  writing  fo  be  a  Supp)icaMPR>  m4 
wan  a  gFeat  iflducpment  to  tbe  SMPpi4<^nnt#  {« 
think  t\m  bis  majesty  bad  pm^  qU  o^encp 
(iiefeof  (?ORpejved.  Apd  wbf  ro  it  if  alledg^d 
by  fli>y  j:*ord  Advop^  ttp*on  tjip  pani)el>  ^f^pp?- 
sitiofi,  wltereio  it  is  ^Ijpdg^  ^bat  tbe  fanntH 
and  tlM  einirl  pf  Rptbes  tog,etb«r>  after  t|>e  read- 
ilig'tbesippplicatiof^;  ihougbt  it  pot  ^(  t^at  it 
sbppM  be  pfesentpd  ^  bif  i?9#jef ty ;  it  i^  ijn- 
9|irered,  Tbft  tlie  Paunel's  ailedged  depo^tioa 
proports  no^  tbe  earl  of  QLotbe^  and  hk  togo- 
tber  reading  of  f,hfi  supplication  ;  like  as  it  is 
of  ^rjutb,  tbat  tbe  f#i4  application  was  ic^ered 
to  bie  majeaty  ^y  M<«  ^f^i  o^'  fiUH^bes,  befi^re  ;bfB 
pjipncl  i^id  tbe  earl  of  Kpf  bes  bad  any  tbougbta 
or  fiurpij^  of  oppressing  of  if. :  and  bowso- 
Bvarflm  pm^  ^  li>)<l  oi^ce  a  ipiod  of  WP- 
pr^Dg^ie  aame,  yet  ^  ther/eaftier  knowing 
t^a^  it  y^'fis  'u\4fiis4  ^r^  to  his  n;kojesty,  ipA^  a 
gceat  JBdAcenvB^t  to  tbia  Pa^4  to  ^suew  au|d 
^ji^  of  it  ^  aiii?  !(QppUcaiio0. 

It  is  furUier  dup^ed  ^y  Mr.  John  NUke4,  fat 
t^  Pwopiel;  Where  it  ^  f.^ypd  by  ipv  Lord 
Adiro(cat,  TbaJt  it  is  subsmiu^  r4ev«nt(y,  and 
tbe  DiitajT  is  .^Uf^^ficrf  fvqcording  to  the  qufdifi- 
c^mHf  in  t^e  aujs  of  ps^i^ainenit ;  Tliat  dote 
bei«ie«sseotisilly  repaired  fu)  /a^l  fu:tiQDS  o^'  M»jwy* 
^ibeic  i^cts  49^  |)arliainent,  by  reason  of  tbeir 
^rtJijBsa^  4Uie  091  ii|>ecifick  ^  tbe  expresi^io^ 
i^^ereof ;  A^ty  xnii&t  ^e  ioterprot  coatofm  ito  i^jfi 
^CQOtMQfltn  strj^in  of  liyv,  <  (j^ia  i,n  statutis  poen^ 
<  i^us  |diq\iid  deliictuai.capitaliter,  eiiainsi  qufi^ 
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and  useful  i—ami  to  procure  their  wished  de- 
lira :  but  ia  place  of  these,  to  enter  irreverently 
aod  outtagBoasly  upon  tbe  geeture^of  tbe  prince, 
apoa  bis  acts  and  Kestosea  in  padiaiDent,  upon 
the  cenaurifig  aod  misconstniiogof  bis  proceed- 
ings, and  dfawiag  tiie  bail  body  of  tbe  estate 
vnder  tbe  asperity  and  atrodljr  o£  tbeir  sedi- 
tious speecbeii  ;  it  is  a  thing  witbeut  o«a«iple. 
And  where  it  is  aUed|ted>  Tbat  Ibis  petiitioa 
rss  preseoiwi  to  b»9  nvyeuy  bv  tbe  earl  of 
Botbes ;  aod  iC  any  iniary  waa  ibfrtin,  it  was 
remorsd  by  His^iamlation  a  it  »  answered^ 
That  diseiiQiilation  never  romoves  injury,  but 
upon  precediag  knowlMlge.  Bfita^ere  is  no 
notice  iher^f  to  bis  mi^esiy,  beeaqse  refused : 
and,  as  I  Mn  eredibly  lafermed  by  these  who 
have  beard  it  out  of  his  snored  majesty's  most 
KTscious  mouth,  his  m^esty  has  declared  that 
(ia  majesty  remecnben  weA  the  tinne  that  the 
sartofRoibca  loade  ofier  of  tbat  suppbcation 
to  his  miyesty ;  and  tbat  bis  m^esty'f  Answer 
to  Jiitn  was,  *  My  Iprd,  ye  know  what  is  fit  10 
*  you  to  represent,  and  1  know  what  i«t  fit  to  me 
'to  hear  and  consider;  and  therefore  do,  or 
'  do  not  apoQ  your  peril.'  A114  Uie  cirsuinT 
stance  of  preaonttng  to  bis^i^esty  cap  have  no 
place  to  extenuat,  but  rather  to  eggravat  the 
crime ;  because  the  paonel  in  his  own  depe- 
sitioos  has  decsiared,  that  after  reading  thereof 
bf  tbe  earl  of  llotbes  and  him,  it  ^vas  thought 
ef  such  A  strain  sa  was  not  to  be  represented 
to  his  mtjesty  i  wd  therefore  the  represonting, 
After  it  wae  4tsallowad,  iqcrenses  tlie  offence. 
Ami  where  it  i$  alledged,  if  his  n^ajeisty  hgd  re* 
eeived  it,  that  no  prime  no?  punisbii>#nt  might 
bare  been  warred  «gpiiiiftt'the  preasnter;  it  is 
IbnaaUy  coiitrair,  in  refpeet  of  ihe  odioos  and 
ssdiuooseooeeptaofi  tbeiwof,  wlti^b  woald  beve 
dcscnred  the  punishmieot  of  law  in  mater  men^ 
mrt :  m  respecl  whereof,  (be  bud  hail  alleadg- 
anca  ought  to  be  repelled. 

It  il  4upfy#d  by  Mr.  4U^0n4^  Ptwrfgn  for 
the  PaoDf  1^  TM  where  it  is  replyed  by  mj 
iord  Adroca^  that  the  alledged  and  infainooa 
tihel,  though  Mnder  the  title  awl  forw  of  6op* 
^bcatioo,  yet  tl|e  m^  being  iiide^  scandalous 
fnd  Mjproacyid,  |hlH  it  paooot  cscapft  under 
4b»t  poy«r :  M  k  «tnswered.  That  the  aUedg/6d 
libel  cannot  be  tbongbt  scandalous,  ^tiood  tup^ 
pik§tift$f  4i^i4iei'doth  it  a^inp  the  particnlars 
Mellodli^ib^  Pi^y^nwif  Aoc  •*  jie  mm  habeut; 
bei^  a  s«pp^f^]ioo  wb^  of  i(«  .ofrp  ;uitore 
4peaks  pot  ipt  as  ic  sef  k#,  and  di»  mofie  than  ii 
saeU:  oiPd  wbi^t^vfir  Jipafi«^  of  oiptiyes  it 
prapor^iiopfrsuiuk^i^  p^dpjifi  «  bvimbW.  ne- 
ipiest  foi*  ^i^R^oioiSf  f^w^r  ^oip  bis  »sie«^y  : 
Ibat  it  <mw>i  hp  sgid  |Kp  pfirm  directly*  wjbiqb 
ao^dtpfunouahM  of  it^owo  ^i^was  lesfijifta, 

»Ord^  of  Abe  Wii4»  '  lli^ji;0fi»od|ij»s^«tiooM)«us 
*sidfs  leri  o»ijtidatp  .uoa  aits'  I'lbecptgire  ,rft> 
<|ttires#ss^iiM»V  ii»«9t,  which  if  «ipf  iin  t^  ^- 
ledged  libel :  bvjt  |«rpfi|9«ts  jre|isoiy  <mQ4  ^Qtiir|«i„ 
4^iQg  out  Mm  swe  to  the  v^w  and  coosiiier- 
o^  of  his  fnaj^y,if  ^bereby  i^rftciousl^  ^pd 
&kr<^su»l)lv  .^  «M^  oiMP  ^  dOPWP-     Where  it 
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*  non  sufficit  lata  culpo/  Phar.  Quest.  86. 
Num.  16,  95.  <  pro  <|aa  opiniune  citat  et  ^aaut 

*  plures  doctores,  qoi  aiunt  se  liberasse  altquos 
'  a  pcena  mortiv,  ec  esse  inente  tenendoin  ^d 

*  confusiorierti  jodicum  imperatoruin,  qui  cie- 
^  dbnt  non  esse  recedendum  a  verbis  statuti :.  et 

*  subjungit/  num.  27.  Ibid. '  Multo  tnngiscum 
'  statutum  imponit  pttnam  pro  eo  quod  dejare 
'  oommani  non  punitui'.'  As  the  present  case, 
the  points  of  not  reporting,  and  not  apprehend- 
ing, are  punishable,  by  no  other  law  in  the  world ; 
and  that  the  sinistrotfsness  of  the  intention  is 
necessary  to  l)e  libelled,  it  is  consistent  with 
reason,  liecause  the  crime  consists  thereof;  <  Et 
^  ideo  opurtet  ponere  in  libello,  quia  non  probat 
'hoc  esse  qaod  aliquando  contingit  abesse/ 
Codice  de  Probationibus  Le^.  Neq ;  as  the  pre- 
sent case.  A  seditious  concealing  or  having,  is 
not  relevantly  libelled  by  the  having  of  a  piece 
alledped  setiitious,  because  a  man  may  have  a 
eeditiods  piece,  and  yet  not  he  a  seditions  con- 
cealer, because  he  may  be  of  opinion  that  it  is 
not  seditions.  And  it  were  hard  in  law  or  rea- 
•on,  upon  the  errors  of  opinion,  to  infer  the 
gtfilt  of  so  atrocious  a  crime,  which,  as  all 
t-rinfey,  requires  ane  express  consent.  And  bv 
the  law,  '  Nihil  est  tarn  contrariuni  consensai, 

*  quam  error,'  F.  de  Jarisdictione  omniom  ju- 
Hicifira  Leg.  *  si  per  erroreOi  et  errantis  nulla 

*  est  voluntas,'  Codide  de  Juris,  et  Facti  Igno- 
Tantia. 

And  where  it  is  replyed  by  my  Lord  Advticat, 
.  That  the  designation  alters  not  the  nature  of 
the  alledged  Libel,  it  is  daplyed,  that  the  desig- 
nation of  the  foresaid  libel,  joined  with  the 
Wrainand  fashion  of  it,  vindicates  the  Pannel'b 
innocenc^  in  the  conceiving  and  using  of  it ; 
because  it  would  appear  to  any  man  to  be  a 
supplication,  and  not  an  infamous  libel,  seeing 
it  IS  addressed  to  his  majesty,  whose  royal  and 
excessive  goodness  exclodes  all  presumptiop  of 
injury,  and  of  the  law.    «  Subditi  contra  princi- 

*  pem  suum  fraudem  committi  volnisse  non  pne- 

*  sumitur.'  'Menoch.  concil. 404.  num.27.  Cra- 
▼etta  copcil.  309.  num.  6.  It  beginneth  at  ane 
humble  supplication  of  his  majesty,  and  con- 
dudeth  with  a  hopeful  assurance,  that  his  ma- 
jesty will  listen  thereto  :    And  therefbre, «  cum 

*  exordine  principii  interpretemur  fidem.'  Bal- 
dtts  in  Leg.  quintaCodice  de  Commissis.  '  Mul- 
'  to  mngis  ex  principio  et  fine  rfiiqua  interpr»- 
'  tanda  sunt ;  et  ex  extremis  media  prssumun- 

*  tur.'  Menoch.  de  Pnesnroptionibus,  lib.  6. 
It  contains  ample  elogies  of  his  majesty*s.royai 
goodness,  and  justice  of  his  blessed  father  and 
their  predecessors.    /  Et  ideo  verba  dcbent  in- 

*  telligi  de  actu  oniformi,  non  diflformi ;  id  e^, 

*  uniformitur  in  laudera,  K  decos,  et  non  par- 

*  tim  in  laudem,  panim  in  Tituperium.'  Cravet- 
ta  concil.  9.  num.  S7. '  et  verba  debeiit  potius 
'  impropriuri  et  intelligi  secundum  fictionem 

*  Juris,  iMictum  fugiatur.*  Ibid,  et  Pharm. 
Quest.  105.  So  that  it  is  clear,  that  the  9U]>- 
plication  |vroves  not  a  naked  and  transparent 
Teil  of  designation,  bnt  probable  grounds  result- 
ing upon  the  strain  of  the  piece  itself.  Whereas 
my  lord  Adincxrat  aggravates  the  circumstande 


of  the  person  injured,  being  his  sacred  majcstjr, 
the  laws  adduced  convinces  the  odioosDetiof 
the  crime,  wheii  it  is  oottour ;  but  exteuuati  tW 
presumption,  that  the  Panne  1  should  have  been 
tainted  tlierewith,  becau««  so  sacrilcgioas  a 
crime  is  not  presumed  ;   *  et  niaxime  petulus 

<  et  improbum  mendacium,'  convinces  not  aat 
injurious  intention  npainst  a  prince.  And  the 
ypmperors  have  left  p&ce  to  prove  the  candor  of 

intention,  notwithstanding  the  moat  express  uA 
formal -injuries  of  words.  Leg.  unioaCodice, 
'  Si  quia  iniperatori  maledixeril.'  And  where 
it  is  replyed  by  my  Lord  Advocat,  that  c/o/e  is 
presumed ;  it  is  dufHyed,  <  Quod  aaimus  injn- 
'  riandi  non  praesumitur ;  et  incumbit  injatiato 

*  enni  probare,'  Jacobus  de  Bello^isu,  lib.  i, 
cop.  S.     '  Actor  hahet  aecesiarium  ponfreio 

<  libello  quod  animus  iojuriandi  intercesieret.' 
And  all  the  Pretoriaa  edicts  require  fonnill/ 
doUm  maiumf  F.  de  servo  corrupto,  lib.  9.  «t 
edictum  contra  corrumpentctn  album,  F.  de  Jh« 
riadictione  omnium  Judicom.  Lbg.  7.  §  Doli 
Mali.  Edietum  de  vi  publica,  qui  IX»b  Malo,  F. 
ad  Legem  Juliaih  de  vi  publica,  Leg«  10.  Et  Iq 
Crimine  Majfstatis  ad  Leg.  Juiuun  Majestatis. 

*  Et  cessat  Dolus  quia  non  prsesomittir,'  Let. 
Dolum,  Codice  de  Dolo  Pharm.  Quert.  105. 
Inspectione  S.  et  121.  In  Libello  debet  exprimi, 

*  Quod  Injurians  animo  iojuriandi  fecerit,qaaii- 

*  do  sumuff  in  persunis  in  quibos  malus  lajati- 
'  andi  animus  non  prssumitor.'  Salicdas  in 
Le^.  si  non  convitii  Codio6  de  Injuriis^  nam.  4. 

<  distinguit  utrum  is  qui  injuHnm  feciwe  dicBtur, 

*  talrs  sit  persona  401  praesumptionem  tnjacie 
'  faciat  ce9sare,an  vera  taliaqui  non  facit.'  Ati 
far  more  when  the  person  that  is  injured  coo- 
curs  to  exclude  the  pretumption  of  injory. 

*  Princeps  qui  transcc«dit  omnem  injaris  eflec- 
'  turn  et  anectum.'  Crav«t.  concil.  P.  *  fitim 

*  JttdKUs  non  pite^uinitur  aliqafl|dixisie  ad  in* 
'juriamChri&ti.' 

Whereas  it  is  replyed  by  my  Lord  Adrocat, 
That  if  the  designation  of  a  supplioatioA  sbooia 
be  admitted  to  palliate  ane  rojuriotts  iDtention, 
the  law  would  he  eluded,  *  Qusastio  colore  iefii- 

*  mite  sub  velamine  peiitionis  ;^  it  is  duplyed, 
That  the  inconveniency  cannot  be  obtiudd  in 
this  case^  because  the  hke  pi^amptions  of  iaao- 
cency  wiW  not  be  concurrent.  1 

Where  it  is  replyed  by  my  Lord  Advocat, 
That  the  impudent  presumption  in  pmeatinf  s 
piece  of  that  strain  to  his  sacred  mmesty,  a^ 
vates  the  crime ;  it  is  dupty^,  That  tbe  ata- 
tion  adduced  by  my  Loitl  Advocat,  afigrafsta 
only  the  intention*  *  et  animum.  injuriandi,'  atM 
it  b  constant ;  but  infeebi«it  the  prttumptioo, 
That  noblemen  of  their  quality  and  wisdon 
should  i^ave  adventured  to  present  a  piece  tbit 
they  thought  of  that  taature;  aeeing  it  cannot  fafe 
presumed,  that  thev  should  have  theaglit  that 
the  name  of  a  suppUcetion  w6dd  havesaiirfed  | 
or  eluded  the  king's  ^estv^s  sagpoity,  aadnake 
»them  to  «sdiew  due  psnisMent 

The    lard   Justice-General   coatiaaed  the 
court  trM  Tbeaday  next  tbe'9tfa.    At  whicb 
time,  wlien  it  was  rkptyed  hyuy  Lord  Adfoeat  ■ 
the  last  day  of  the  f  K>€«Bi  upon  the  Iw,  *  -lu* 
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*  apiid  LMonmny*  that  the  n«tttre  of  a  sediri- 
oot  or  infiRDOttS  libel  is  not  compatible  with 
the  piesestifig  to  his  majeity, '  Quia  libellus 

*  pot«8t  dare  prtncipi)  et  nifailomiuus  ia  eo  fama 
<alienaiace«it:' 

It  is  MS  jet  doplyed  thereto  by  the  said  Mr. 
John  Mtb€i  £ir  the  Pannel,  That  the  Caie 
mtets  oot,  becaofe  the  law  addaced  is  of  a 
libd  -  presented  lo  the  prinoe,  and  reflecting^ 
upon  ane  other  person  than  the  prince  himself  j 
Aod  it  has  never  been  heard  that  any  has  been 
so  inconsiderate  as  to  present  his  own  Dittaj 
to  a  prince. 

Whereas  it  is  replyed  by  my  Lord  Advocat, 
That  die  moat  of  the  alledged  libel  adduced  by 
the  soppUcants,  to  enforce  their  intention  in 
propitiating  his  mvjtsty,  is  impertinent  and  de- 
itroctife  iS*  the  conclusion  itself;  and  there^ 
Aire,  <  Denomiaatio  sumenda  est  a  potentiore, 
'  pned^ae  ia  actu  mixto :' 

It »  duplyed,  That  in  iair  words  destructive 
of  a  Proteatntiotiy  *  Relevantur  per  protestn- 
'  tionem  (verbi  gratia.*)  The  word  *  Mentiris, 
'silro  honore,  si  subsessent  oonjeotore  per 
<  quss  talis  protestatio  adjuvaretur,  quod  sciUcet 
'  protestans  noii  haberet  animnm  iojuriandi/ 
Claras,  ^.  Injuria,  num.  t3,  And  albeit  in  mat- 
tltt  of  notioA  end  form,  *  Conclnsio  seqnitur 

*  deteriorem  partem  syliogismi,'  yet  in  pnactko 
syliogismoy  the  conclusion,  being  '  the  T«  «^- 

*  riMP,  trausoHttil  nb  intellectu^practioo/  to  be 
espoused  and  embraced  hy  the  will,  is  most 
considerable ;  and  the  impertinence  of  Midses 
used  to  enforce  ttie  same,  is  acknowledged  by 
sil  moralists  to  be  an  escape  of  imprudency  in 
the  pre-election,  and  not  of  guilt  in  the  inten« 
fiion.  And  whereas  my  lord  advocat  contends, 
'  Quod  denommatio  sumenda  est  a  poteatiori ;' 
it  is  answered,  ^irod  ejcprttta  ehgia^n  more 
powerfid  than  strained  consequences.  And  an 
etpms  snpplication  contained  in  the  hail  strain 
of  the  piece,  should  preponderate  some  inci- 
dent glance :  '  £t  quando  verba  injuriotn  non 
'  principaliter,  aed  in  conseqoentiaro  prolata 

*  sunt,  etiain  qoando  sunt  de  sua  nacura  mju- 
'  riosa'  (as  is  not  in  this  present  case) '  pra*sti- 

*  mantar  dicta  vel  scrip  tn  sine  animo  injnriandi.' 
Mor.  Cone.  107.  num.  10. 

Whereas  it  is  replyed  by  my  Lord  Advocat, 
.  That  the  definition  of  the  infamous  Libel,  is 
«|uadrint  against  the  piece  quarrelled  t 
It  is  doplyed.  Thai  albeit  a  peace, '  ubi  d«- 

*  lictum  vel  vitium  vel  defoctns  improperatur 

*  ahcui,^  be  materially  infouKins  ;  yK  formally 
•ad  in  relation  tn  a  fruilt  and  a  crime,  iohtfMh 
'tff  is  necessarily  re^^uired,  as  an  essential  ingne- 
dieot  in  the  definition  of  an  iafomoos  libel. 
Damhaisderias  in  practica,  cap.  138.  num.  1.. 
'Scripts 'fit  injuria  cum  dolos^  et  maliciois^' 
'  compoAunter  «t  tfcribuntor  oaettlensB,  lytlmii, 
'  libelli,  cewyiJBdieta  aut  cantimeaitt,  qnibos  al- 
'terius  lacemtvr  MNne«  et  faada;  et  libetlns 
'  (amosus,  «t  oomposiiio  facta  in  scriptis  in  «s- 
'  fsmiam  «licoitts,  ejns  qvod  <^fs  prabave  ncto 
'  vult,  et  in  peblioo  jadttt.  v«ft  m  Moo  wbi  iove^ 
'  Qiatafe^.'  Ptmr.  Quftst.  «0S.  f  hspect..«.  num.  i. 
'  Et«d  eseeAtkm  liMti  fmmm  viditer  te^ri, 


'  quod  fuerit  positus  in  publico,  vc)  loco  ebt  in* 

<  veniatar.'  ibid.  num.  485,  et  Canbne,  Caua. 
5.  Qnaist.  1.  *  Qui  in  alterius  famam  public)^ 

<  scripturam  aut  verba  contumeljosaconnnxerit) 
'flageUeiur.'  And  albeit  in  law  <calumoiari' 
materially  '  est  falsa  crimioa  intendore/  ad 
Senatus  Consaltmn,  Turpilianum,  Leg.  1.  f.  1. 
nevertheless  '  non  utique  qui  non  probat  qvod 

<  intendil  protinas  videtor  calumniari,  iiam  %m 
'  rei  inquisitio  arbitrio  cognosoentis  comroiititur^ 
/  qui  reo  absolute  de  accuaaioris  conciliis  iacipit 
*  qusrere  <)tta  mente  ductus  ad  accttsetionent 

<  processerii,'  F.  ad  8eaatus  Conaoltunf  Tiu^ 
pdianum.  Leg.  1. 

Where  it  is  replyed.  Thai  the  presenting  0i 
such  a  piece  aggravates  the  crime,  and  the 
odious  conception  thereof  is  punisbeUe  vol* 
withstanding  the  presentation ;  it  is  dupiyed  for 
the  Pannel,  That  the  presenting  of  it  i»j  se 
worthy  a  nobleman  put  tiie  petind,  sn  hfmmfidtp 
to  think  it  not  a  piece  oi  that  nature  whereof 
it  is  alledged  to  be,  and  to  overpass,  at  the  least 
4o  misuke  the  odiousness  of  the  conception  of 
it,  if  there  be  any. 

It  is  eikcd  (added)  by  Mr.  RiAtirt  MttegUl 
for  the  Parniel,  with  Pcotcstaiion,  as  set  dowa 
from  the  beginning,  not  repeating  that  which  I 
have^said  ;  but  remitting  the  moat  honourable 
and  wise  Judges  (quia  via  Jam  at  pnemuniia) 
to  these  thincs  set  down  before  by  me,  touching 
every  particidar,  as  they  have  been  worthily  re* 
plyed  by  my  Lord  Advocat. 

And  first,  anent  the  QuaiificetioD  oootaioed 
in  the  acts  of  parliament. 

It  is  answered  first,  That  the  fint  act  libelled 
is  only  iigainst  delators,  as  said  is,  and  expooede 
the  act  83  Jac.  5.  Pari.  6.  as  might  be  cleared 
by  die  time  wherein  that  act  was  also  madei 
But  be  remits  it  to  the  conaideratioo  of  the 
Judges.  Secondly,  It  is^  answered.  That  there 
being  no  Qualification  set  doarn  in  this  first  act 
of  pariiament,  but  a  general  law,  that  gtneral 
law  ought  to  receive  the  qoakficatioo  aoconl«> 
inc  to  the  distiaction  propoooded  by  me»  ^a 
all  hamilitv,  of  inoidinat  speeches  against  a 
prince,  in  the  last  part  of  my  first  exception,  ia 
respect  6f  the  absurdity  of  the  parity  of  crimes^ 
and  pains  which  would  fi»llow,  if  it  were  not  se 
limited :  And  remits,  as  before,  te  Galias,  aaea^ 
the  interpretation  of  rounicipai  laws.  Aad 
what  shall  the  geaeral  rules  of  the  law  (mie^ 
called  by  some  Regulft  Leshis)  receive  their 
own  excepttonts  aoooidingto  reason;  and 'the 
municipal  laws,  whidi  even  in  the  most  sa^ 
erandal  poinu  of  the  oommeaweal,  wiU  alter 
three  or  foer  times  in  an  age,  acoordiqg  to  the 
dncomslaaoM  CaMi  «ar  nerstes  iegitj;  sUl 
x!^v,  say  I,  stand  good  ki  a  general  sense  co»> 
trary  to  reason  ?  whsck  I  oaant  to  be  the  judg^ 
awnt  of  the  lawyers.  See  in  the  last  part  of 
my  Dapiv, sireogthening  my  first  exception; 
where  it  (s  shewn  that  the  word  ^  govermoenf/ 
in  the  t54th  act^  and  ao  in  this  act,  ought  not 
fo  be  ondertftood  ^^^unst  countslioffs  atid  foi4s 
of  parliament  s  Which  is  followed  oat  largely 
^  myaecoad  exoepcien,  eed  aoengbfnot  to 
%eliMkmbMl4ae«y«litr«cqtoi    ' 


€^  my  exception  aneit  the  wf/pttHia^fnai  a 
prince  to  him^^  cspeda^  by  •  eiiiiiaillqr; 

*  Doilec  wtelh;£RUir  cpid  velk  tvpplicHbu^ct 

*  lationes  Innc  mde  adduCbm,  qMM  oi  i^tno 
'  acies  itianuih  inter  se  confefanc'  A»  lo  his 
ninny's  own  dechuadiiiy  tbe  ptBMl  ietl»h)s 
Bwuth  witb  tlie  fiager  of  Ifarpocrainr  find  rt^^ 
verences  bis  imjeaiy^s-  saiyiafp  aft  oraclea^Md 
IB  all  huaailkj,  accepts  them  m  a»  ackaaaitdg. 
mmt  of  liw  offet  niad«. 

I'be  ksty  I  think,  art  the  Pamars  owa  De> 
positions;  wherem  disdngnisfa  ihs  iftwil>iwii| 
and  the  times  and  all  ahall  agree.  Ha  diaa^ 
iMrcd  of  it  first,  as  that  of  the  senacal;  it  vas 
rejected  by  bis  ibosc  sacred  m^City :  8att|« 
pannel  ihoaght  that  k  nui^t  have  been  Wp«4 
till  a  more  convenient  time,  according  t»  tbe 
appellation  also  aieodoned,  and  till  canniffai** 
tu  it  had  been  codderoned.  And  the  omA 
depones,  That  heforb  ever  the  priaei^  cane 
back » the  copy  was  surrepcittonsij  pardaied 
by  Mr.  John  Uaamnrey  ni  Msifying  his  proi» 
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eonirn^^eenera,  where  they  bad  apUmummnmwn, 
mmi  Sceordiag  to  their  opiidud  only  might  be 
thcaigiit  to  hste  emd»  ^tod  kumukum  at,  as 
MsaHedgtd  by  Mr.  Jfohn  Miibct;  <  Ne«|ee  id 

*  pftns  ^pNKD  ratioais  ad  f eritntem  elicieMdnttr 
'  mtcr  se  oonttgaou' 

Th€f  Sccund  is  nnent  the  oohmr  or  mask  ef 
8opplieation ;  lenuti  thnt  to  tlie  f  ractics  al- 
l«4sd  by  Mr.  John  Nisbet  oot  of  the  Coasal* 
Ctts  of  Menechim  tottchia|  pK^ernmeDt,  set 
llo«tt  so  riidelfy  mi  wU  uddUa  mppUetaiOf  and. 
•I  it  were,  dmpped  out  of  theg^U  of  bktemess. 
And  yec  nottrithstandiog  tbe  liiwyers  ▼erdict 
was  to  ab!»olve  the  nobleman.  Remits  also  to 
the  ls%t  pert  (/f  my  first  exception  in  the  end, 
anent  the  exposition  of  words  and  sentences, 
ttufht  likewise  in  the  second  exception,  aiM 
kncat  tha  form  of  speaking  and  prayer,  espe- 
cialW  where  *  contra  pnssamptioneni  doli/  It 
is  dearly  evinced  that  the  pannel  had  not 

*  mininro  dolosnm/  but  rather  a  very  j^ood 
will  and  intention,  which  he,  as  we  say  in  a 
|iroverb,  wishes  most  bombly  might  be  takeia 
m  pare  of  payment.  And  remits  that  anent 
|>rcMMiptk>n  of  Dole,  which  my  Lord  Advocat 
mid  in  the  fourth  phioe  to  my  second  excep- 
tisD,  pmrte.  seomdn,  That  whether  it  beneces- 
■ari»  libel,  or  not,  yet  seeing  it  is,  <  d^sub- 

*  Btamia  delicti,  et  credalitas  a  cansa  sive  in- 

*  just*  eOLOuaet  a  delicto,  qoia  abest  animus  de- 
'  linqueDdt,'  as  Claras  has  there  ailedged,  erg»^ 
to  be  assoilzied  as  author,  &c. 

Aatl  to  the  Third,  adduced  by  my  Lord  Ad- 
vocat, anent  the  definition  of  an  infamous  Li- 
Mv  end  the  punishment  of  injoriet  against 
prvrate  persens^  and  far  more  against  princes ; 
en  disaliownltoiipdier  such  inordmate  speeches, 
ead  say^  That  they  ought  to  be  punished  as  the 
lawyers  have  defined  according  to  the  mind  of 
the  epeaker  or  penner.  But  that  the  definition 
«f  an  infimMMM  libeKauinot  agree  herein,  lo  far 
w  oanceRM  the  pannel,  it  is  not  to  be  thought ; 

*  4)aia  directis  ee  oonceptis  verbis,  maltciose  et 
'  perditiisiino  animo/  most  injuries  be  impro- 
yrint:  Which,  in  all  humility,  the  panoel 
ehiafes  iMt  to  be  bene ;  and  remits  to  my  se* 
cend  escepdon.  And  that  a  capital  pain 
«aght  so  he  infiided  upon  all  sort  of  inordiuHte 
■peiechei  or  writings,  and  all  lorts  of  speakers 
amd  writea,  and  upon  the  havers,  bearers,  and 
SM>t  reveoleie,  iadidtinetly,  even  agatnit  princes; 
iet  me  say  it,  with  all  reverence,  aimy  liOrd 
Advooat  -m^mJid  insitmale  by  the  plnees  ndduo* 
•ed^it  h  not  the  lawyers  mind. 

The  Filth,  slMged  by  mr  Lwd  Aavocat, 
nesbBck  agasn  upon  an  alledgcd  dis^oising. 
ML  we  deny  that  nny  thing  adduced  eith^ 
enent  sappbcatioci  or  vow  agrees  with  ear 
•caec^  wheve  nathisig  can  he  said  to  be  siapfe- 
pemt  ^nrirf is  werbis  (else  the  pi»nel  bad  b«ea 
sfttnad  masi)*:  B«t  by  a  wiesting  way,  lo/oe 
ftee  duBcrim,  may  be  thought  by  some  to  infer 
imury.  And  heie  aigain  ssevito  io  these  pmr^ 
ee  my  exnentioas,  erf  mfrm,  anent  the  exposi- 
iiofwerosi 

The  Sixth  is  aatia  ««r  «Mist*  aaenMl  spve- 


It  IS  tnpiyed  (replyed  the  third  lime)  bjf  my 
Lord  Advocat,  that  the  dopliet  in  the  wiioie 
parts  and  members  thereof  are  inpertineoi; 
because  the  exception  wa»  founded  spoetls 
form  and  designation  tti  the  inftanoas  bM. 
That  being  designed  a  supplicatioa,  it  crnU 
not  contain  matter,  of  ane  infamous  libd; 
which  exception  was  answered  ^th  this  itpl^, 
That  the  Dtttay  is  dircotly  subsumed  upon  tie 
acts  of  parliament,  via.  That  this,  which  tfary 
call  a  supplication,  is  a  writing  oontainiog  is* 
proaches  and  scandals  against  the  penos, 
state,  and  government  of  our  gracaoos  soft* 
reign,  as  the  Dittay  bears ;  and  no  more  eai 
oeoessarily  to  be  replyed  bat  upon  the  icii^of  | 
parliameat.  And  yet,  for  infi)naing  tht  isiod 
of  the  judge,  it  was  cleared  both  by  thee»pr«e 
text  of  tbe  civil  law,  and  by  the  jadgnesiof 
tbe  best  jurists,  and  versed  in  crimianlss  HsI 
the  designation  purges  not  the  infiusom 
speeches  conceived  in  n  snpplienlion  tu  ibi 
prince^  being  to  the  infamy  of  and  sabjscr, 
much  less  to  tht  dishonour  of  the  sopreme  atd 
'sovereign  prince.  And  tlits  i$  not  partisfotlr 
answered  by  no  part  of  the  duply »  but  both 
the  acts  of  parliament  and  civil  law  coaairring, 
stand  in  full  Ibroe  to  elide  the  exetption.  And 
the  points  urged  bj^  the  duply,  ha#  no()iiog  w 
do  a'ith  the  exception,  but  are  poirils  extrpne- 
oos,  founded  upon  ioteniion,  libelling  of  M^f 
presemptien  i»  fiMronrs  of  the  Moat)»  Mjj 
others,  in  whose  name  i(  was  all^d  tbt  m 
snpplicatioa  was  drawn  «p;  whish  I  issy 
jeetl:^  term  presnmpkioa  c  For  whmsosrer  4i*- 
tinof  ion  they  bare  in  their  quality  from  «Hl>«n, 
itisjirom  Ihe  bounty  and  fovour  of  tjifir  so 
pMpie  prince  eod  seveitfig^,  who  ni  ih$  fojio^ 
tain  and  somwe  of  all  M«9«r  and  difRitv- 
And  goud  reseon  time  dMiy  brink  {f  njoy)  aH 
their  prif^iegeB,  io  nil  cmiMS  wHh  a)J  psfsofii, 
e»<;ept  whtre  they  «on>e  in  copt«t%4wn«J» 
their  svprame  sovereign :  and  there,  si  OffQo- 
pbred  vhtas,  '  ad  tegem  ivliooi  majestaHf, 
pHbitP,  itfeiNlitnr  iMitft  ^P^^ 
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'  tsas;  mtlluni  calmeo,  nulla  :fortuiia  est  immu- 
^  iiis/     And  in  this  cabe,  where  reproaches, 
scandalii^  and   aspemiutis  are  laid   upon  oar 
gracious  sovereign,  the  excuse  of  nobility^  that 
It  may  be 'presumed  that,  they  did  it  not  mo/o 
aatMO,  is  rather  an  accusation  than  an  excuse ; 
beoauMftno  Bubjcot  is  so  Jaound  to  know  ;the 
true  respecto-ot*  kuimiiity,  and  reverence,  and 
obedience  due  to  the  -sovereign  pninee,  ub  those 
to  wiiom  his   majesty  ha<h  ooaimunicated  a 
diadowofbisigLonous  honour.    And  ab  to  the 
iostanoe  adduised  oilt  of  Jtteuochias,  we  «have 
fiothtog  to  dowith  it.;    for  it  js  likely,  lie «lhat 
aoswered'fio,  bad  ooc  such  a  bw  R6  4Pe>have. 
And  as  to  the  iustanoe  adduced  out  of  Lea 
4Jaiea,  'si 'quia  impemtori  .makdiaent,'  idwt 
by  that  ,iaw  there  is  DO'place<lert  to  tlie  aocniB- 
edvto  purge  hio^self  of  his<eril  idtention,  that  is 
tnie  in  i\Ss  ease  oi  the. In w,  but.has  aothiug/Bdo 
widioB,  *ttbi  Don  test  flu  bricum  JingiMe  quod 
^fiiciJeadvpflBiMMi  non  <est  .trahendum.';'  but  a 
nsJidoufl  and  ladtttoas  ^writing,  compiled  of 
<piirpoie'to  tbe  reproach  of  itbeir  ipnoious  soye- 
rej^.    Ajid-ifi  'writitigs4>f  itiuii  kind,  as  Ha* 
loudas  ^apreases  in  .hi«  18th  title,  fdl.  SOB, 
tbeoe  ate  no  worse  .reproaches  and  convitiu 
(wys  he)'Uiaa  thaae'which  .tire  done  «by  writ- 
iaie,  then  <  those  which  ase  done  .upQn;manifett 
•dftibemtioiL ;  -  h«eaose  .the  isame  proceeds  upon 
aae  eril  and  -fladitKHis  ^puipoat,  «nd  .pieices 
deti^ly,.and  abids longer  than  the  injury  by 
•watds.    And  i«rr  a^l-t^  fest^of  the  iastanees 
and  .MitheMrutes  of  the. civil  Saw,  I  oppose  the 
tm>  ac|»  .of '  paihamant,  which  are  .the  only 
q^roands  of  -Ihis  .libel ;   in ^oi^asat .conoems 
the  authors  of  the  infamous  libel,  the  not  up- 
'.prebemliDg  the  ruithois  thereof,  ihet  coneealiog 
«nd  not  revealing  of  the  -same.    And  «s  to  'the 
uneotioii-miide  in  the  entry  of  the<Dittayof  the 
•cemoMfkimd*  civil  law,  the  eiime  is  wiMlly.in 
respect  of  tbe  divuJgiug  and  dispersmg.  of  the 
mid  infamous  libel,  wheredf  our  said  acts  of 
parliament  snake  too  .express  mention.    .And 
«here>we  have,  ear  own*hiuil,aBd  acts  of  .par- 
liMQent,MiB  we  Imw  io  this  case,  these  .oiu^it  be 
ibpoidy-ffule  of  judsieg.    And  the  .exception 
tad-doply,.  albeit  they  have  many  fpmtatiott&of 
tbe  common  htw,  yet  tall  jaeediess.<and  ieopeili'' 
aeat ;  aince  tliey  arenat adduced. to;pufge that: 
part  of  the  J>ittay  whiqliris  founded  uipon  the' 
(»nunnn  law.    But  in  the  poini&  disputed, vwe, 
bate  :^ood  warraiid  to  adhere  to  our  own  acts 
of  parliameat,  (except  in^so  ^r  si»-m€  are  forc- 
•ed  by  tbe  objections  made  by>  tbe.pfiuoel.'s  pro- 
curators to  ciear  the  doubtful  AiKlambiguou!!; 
terms  of  their  exception  and  .  do^ly)  because 
hy  act  of  parliament,  wade  hykiAgJ^oaesl,' 
par.  3.  cap.  .48, .And  by ^ king  Jwnes  .4,:  par.:^,' 
cap.  79,  It  ift.s^%«tute  aod^Hl'itacd»<That  Wl 
the  leidges  lie  governed  by  th&kt«igfsiaA«s«  and 
no  others.'  rAiid*  his  luw^esty's  Advoeat  ofTers; 
^'wbeaeirer.  it  ahall  pleasa-wy.  Xoml  Justice  ge- 
neral to  xMiiwiiaikd  liiuTi  to  .dear  any  speech 
that  id«faanded  upoa-.thecoaunoa  law;  that  b^ 
<«hulL«ia-kbe«iu]iQ  b)"«word. 

.  It  jaiquadeupl|yed.v(piefid«dthe  fourth  tiw^) 
%  Ur.  AkiMider^{!eM9sn^sll;r.the  I^aiui^J 


-Manbd:  [ess 

That  where  my  Loud  Adfomtt  tsiplgnes  a  panF 
of  his  lordships  reply  to  have  seoeivedrw  a»> 
swer  by  the  duplies  made  fur  the  paond ;  to 
wit,  ihat  part  thereu^,  vviiich  bear^,  that  1^ 
writing  quarrelled,  although  in  form  m)dufei» 
a  .supplication,  yet  does  coMtaia  TefGroachtiil 
speeclieB,  j^.  it  is  answered,  That  the  aMadged 
infamous  -libel,  ia  ao  tar  as  it  conoens  tiie  fMm« 
nel,  ^caatmc  be  estaeswd  hat  as  a  sopplioa-> 
tion,  inorespeot  of  tbe  duply  aad  the  xeasoAa 
cpntained  therein,  aiiich  1  need  xuA  repeat 
here. 

Where*  it  is  tripV^d  %  my  X.oid  AAascal^ 
That  our  Duply  as  iaipertiuoit;  itJa^aadru* 
plyed,  Xhat  H  them  ibe  any  ia^rtiof  iu;)e,  Jiis 
lordship  is  to  heiihiiaied  :ihecemith,Jtbr  hasanf 
oocasioned  it  byaneturnieoesBary  cefdy.*  AuS 
£ar  the  points  u^^d^by  us  for  titie  ipaHMeL,  t» 
dear  his.intention,.and'to  vittdicate  Ima  frunl 
•the  pflesuMptioo  of  injury,  in  compiling  artba*- 
ing  fmoessosy  :to  the  .piece  qaaneUodv  notes* 
traiVQUS,  hotb^bacause  the  acts  tufpiorliauMait 
sequire  JMsntian,  thy  the  jntenticttnl  jwnrds  *  t» 
*  tlie  f«prDarh,st^eBing  of  aedition,  &c.*  Aad 
albeit  they  dhoold  ooniain  lunhing  ithemot*,  a 
aioistraos  iatoalieo  iiaog  laquired  ia<the  cs^' 
aeace  4>f  xbe  iniracj.'ic  most  ncsesiarilychana 
been  libelled  conform  to  the.faflsaf^  akvady 
cited  in  our  dff|%. 

Whereas  my  l^rd  AdvDost  triplgneeL,  T^tft 
the  .diaiaaer  tof  jDohility  aceusad  ^ea-arcMst 
in  this  case;  tit  is  qiiadruplyad,  Thatdbhat  tia 
only  where  the  .crime  is  coasiam,  :^i.  c  cvi- 
^nt  i)  Aaid'ihat  ^eounastt  <spiahty  foaer  wants 
Che  preHOOOptian,  than  .ao^  invested  -ftbesaia 
^houldinjure  their  Aacnd'prinoa;  srher^'tliagr 
are  not  only  tiahadow,  butsohle  and  myaiioal 
members,  as. is  ailed* alisady. 

Where  it  is  rteipl^d  .b^  my  Xosd  Advocate 
.that  the4»M6.Qdduced.QUttofj(lenuchius,ii0  not 
pertinently  addwred  bete,  tbeea»8e.ihMe»waa»n» 
kiw;  itiis  quadnpiyed,  Xlwt  the  •  question  <er 
.suited  upon  ibe  coronnn  Jaix^wbiGh  toaiaais 
due.punifthojentupon  tlie  autboss  of  infamwaa 
bbel^  and  chie%  qgainat  pnnces.  And  th» 
case-was^  BQt-w>  pref9Mait;in.favfniraf:thepart|r 
whom^ie.absoUss,  hecausethe'wBs  the  widi9€, 
and  had>e«poaed.io  tlie  ^view  jo(  aH  themotlcl 
the.pieee  tfaesaxhalleaged.  Andiuie^adhiifcMn 
the  «Mthon*s  opioian ; -^attd  inslaniiast  ihnw  «( 
has  never  been  found  to  be  an  iMuhitiittl  ftit 
in  juriscoasnhdandadvftoata,  to  wndteateipieces 
qourrelled  .iorbe  ii^nmts. 

Amliwhece  itutriplyed.by«yJLordAd^9a9M> 
that  the  instance  .Lex  llinic^^fuadrats  npt.;.tt  '^ 
quadruplyed,  Jhat  ihr.  institeoeof d^hr  pre atat 
case  19  aioce.pregnniit,..be<»aae  tjheHiQse  of  .thp 
lavr  2\ddtt«ed,  <impr4>baai>|)eli»lajiti»meadfkciai' 
are  cbaUenged.:  And  an  (he  *preseAt  lOMie'ih^ 
pjeoe  chidlenged:  ««  snat  ejtpresMy  'ir^ntiQus.; 
and) nil:  that  .canrbe  io/ened  ;Mpwi  the  panaait 
is ;an  indirect fand;  imptwdent »«cfiesflKon ■  ihereno. 
And  sybere  it  .is  trip^Kd  jby  .siy  .Xiocd  Adr 
vocat,  t))at.th»4alle|WkKins  #f  .the  dwplf  )f»v^>»M^ 
pertiQenty.bectMMe.nQt  aMedged  for  ibetp^iiMs 
of  the  nQminon  law  nQt:c)irf>r«S9ed  ip.tt)ie««<;tmff 
Pftriiampt;  ;us  ^aiiMpIJA^,  uCb»t  .ihti^  mm 
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•Ikdged  in  our  dnpiics  for  all,  and  refers  oup- 
^Mlfto  our  duplies. 

To  the  wlulk  it  is  qsintuplyed  (answered  the 
iAii  time)  by  my  Lord  Ad?ocaty  That  the 
wofdt  of  the  act  of  parliament  has  no  respect 
to  the  intention  of  the  person,  hut  only  express 
the  effect  of  the  reproaches  which  tend  ig  move 
dislike  betwixt  his  majesty  and  his  good  sub- 
jects. And  it  is  gmnced  m  the  quiulroply  by 
Mr.  Joim  Nisbet,  That  they  are  materially  re- 
proachfal,  and  not  formally. 

It  is  sextuplyed  by  Mr.  John  Nisbet  for  the 
Paanel,  that  the  words  '  to  tbe  reproach/  im- 
dIt  dole  and  intention ;  because  the  crime  pro- 
^  iiibited  by  tbe  act  of  parliament  consists  es- 
aentially  thcivof,  and  is  cleared  by  all  the 
aUcgutions  adduced,  and  more  expressly  by 
•Cher  acts  of  paHiameat  of  that  nature,  as  tite 
dOtfa  act  of  queen  Mary,  6  Pari,  whereof  the 
vvords  are,  *  Tending  to  sdr  the  hearts  of  the 
lakjects  io  hatred,'  which  are  emphatically 
wonls  of  intention.  And  whereas  my  Lord 
Advocat  would  in  force  an  acknowledgment  of 
material  injury  in  our  qoadruply,  we  disclaim  il, 
and  maintain  that  it  cannot  be  evinced  there* 
with ;  and  albeit  it  were,  there  rests  a  relevant 
defence  in  law  opon  the  innocency  and  can- 
door  of  intention. 

Thirdly,  It  is  mlledged  by  Rpger  Mowat  for 
tiie  pannel,  for  a  third  principal  Defence  to 
that  part  of  the  subsumotion  of  tbe  Dittay, 
<|ualincations,  and  oondescendings  thereof, 
rearing  that  the  pannel  himself  was  and  is 
aether,  deviser,  consolter,  adviser  of  the  in- 
^anaoua  Libel,  and  airt  and  psirt  of  tbe  pennioj^, 
writing,  and  opdr^wing  thereof;  at  least  » 
^ilty  of  the  hearing,  and  of  the  concealing, 
and  not  revealing  the  author  thereof;  and 
.most  guilty  of  the  not  apprehending  of  Mr. 
William  Uaig,  whom  the  pannel  affirmed  to  be 
tbeatitiiorof  the  s^tid  libel,  it  being  in  his  power 
•to  have  apprehended  liira ;  and  also  is  guilty 
of  the  divulging  and  dispersing  thereof,  in  so 
^  as  tbe  said  pannel  kntow  of  t^  penning  of 
the  said  libel,  gave  his  opinion  to  the  making 
ihereof,  and  in^token  thereof  interlined  a  part 
.of  the  same  in  divers  parts  with  his  own  hand, 
whioh  by  ocular  inspection  is  to  be  seen,  and 
•whicH  the  pannel  has  also  confessed  by  his  de- 
position under  his  hand,  as  the  said  IMttay  in 
thait  part  bears,  &c. 

That  the  Pannel  ooght  and  should  heiimpli- 
cittr  assoilzed  (absolved)  therefrom ;  And  1st, 
That  tbe  said  Pannel  cannot  be  criminally 
^jbursued  as  author  and  deviser  of  the  said 
Xribel ;  because  by  the  pannel's  own  deposition, 
taken  by  the  lords  of  the  committee  on  the  9th 
of  June  1684,  the  pannel  bos  deponed,  diat' 
•the  said  Mr.  William  Haig  was  the  author  of 
rfaesaid  libel.  likeas  tlie  said  Mr.  William 
fbit  missive  letter,  all  written  and  eubscribed 
•with  his  own  hand,  dated  at  Campbire  tbe  97th 
day  of  the  said  month  of  June,  which  letter 
'Was  directed  to  the  pannel,  antl  exhibited  by 
irim  before  the  said  committee^  bears  the  said 
Mr.  WtUiam  his  grant  that  he  was  the  penner 
«C  Ibe  said  lupplicatioB  or  libel ;  and.  takes 


the  crime  upon  him  in  solicitiog  his  friends  by 
])is  other  letters  and  missives,  likewise  pro* 
dueed  to  tlie  said  lords  of  committee,  to  dctJ 
for  purchasing  aiul  obtaining  to  him  a  rcmissioQ 
for  the  said  aiiedged  crime.  And  so  the  uid 
Mr.  Wiliiam  having  not  only  confessed  iiimaelf 
to  be  tlie  autiior,  but  having  dealt  with  and 
solicited  bis  said  friends  for  a  remission,  si 
said  is,  tlie  said  dittay  can  never  be  sostaioed 
against  the  pannel  as  author  and  deviser 
thereof  S  which  missive  letters  are  in  the  puN 
suer's  own  hand.  Item,  the  said  pannel  ouibt 
likewise  to  be  absolved  from  that  part  of  the 
said  dittay,  bearing  to  be  consuker,  adviier, 
and  airt  and  part  of  the  penning,  writiag,  and 
drawing  op  of  the  said  ouarreUed  Ubtt;  be- 
cause iSie  said  two  acts  .or  parliameat,  wheif^ 
upon  the  said  dittay  is  founded,  make  no  men- 
tion of  oonsttlters  or  advisers.  And  acts  of 
parliament,  specially  in  this  kind,  are  strict! j 
to  be  taken,  and  suffer  no  extension  beside  that 
which  is  expressly  set  down  thereiD.  Sdlrj 
Giving^  (granting)  the  said  acts  might  be  ex-' 
tended  to  consulters  and  advisers,  (as  they 
cannot)  vet  «6so/9«/iir .  ought  likewise  to  k 
granted  from  the  aiiedged  consulting  and  ad- 
vising  by  the  pannel,  and  his  being  airt  and 
part  of  tlie  penning,  writing,  end  dmwing  up  of 
the  said  supplication  now  quarrelled  ;  l>ecau9e 
the  said  pannel  being  examined  by  the  said 
chramittee  upon 'the  said  9th  of  Jane  last,  and 
being  then  interrogat  who  was  author  and 
penner  of  the  said  libel,  not^only  has  deponed, 
ut  iupra,  that  it  was  the  said  Mr.^  William  Haig, 
who  gave  the  said  libel  to  him,  and  who  (as  be 
thought)  was  the  author  thereof:  but  being 
thereamr  interrogat  upon  another  interrogator 
the  same  day,  if  the  said  Mr.  Wiljiam  liad  any 
command  to  draw  up  the  said  quaneHed  sup- 
plication or  libel,  or  if  the  pannel  or  any  of  his 
knowledge,  was  at  the  forming  thereof,  the 
pannel  has  also  deponed  upon  bis  said  great 
oath  to  the  said  interrogators,  that  the  said 
Mr.  William  Ilaig  had  no  warrant  from  hin, 
nor  knew  lie  of  any  warrant  given  to  the  said 
Mr.  William,  or  that  any  was  present  at  die 
forming  thereof.  Which  clearly  evinces  and 
manifests  that  the  pannel  was  neither  author, 
deviser,  consolter,  adviser,  nor -airt  and  part  of 
the  penning  and  writing  of  the  said  libel; 
seeing  the  said  pannel  being  brought  helbcc 
the  soid  committee,  and  urged  by  ihein  to  give 
his  oath  upon  tlie  said  points,  he  fa»s  given  tbe 
same,  he  has  deponed,  ui  tupra^  denying  all 
the  said  several  points.  After  tlie  jtiyiag  of 
the  which  oath  of  verity,  and  subscribins  ihe 
same,  as  the  same  produced  by  my  Lord  Ad- 
vocat  bears,  no  dittay  or  pursuit,  criminal  or 
cfvil,  can  now  or  hereafter  Be  sustained  against 
the  pannel  upon  these  points,  whereopon  aU 
ready  be  has  given  his  said  oath ;  becaose  no 
other  manner  of  probation  can  be  received 
against  him*,  to  •prove  contrair  to  his  said  oatb, 
given  beff»re  the  said  committee  io  ^manner 
aforesaid.  And  where  it  is  libelled  in  the  said 
dittay,  and  qualifications  thereof  that  the 
paond  is  author,  consitker,  adviseri  aiit  m 
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ptrtofthe  penning  and  writing,  fit  the  least 
guilty  of  xbe  henrinfS,  concealing,  jec.  not  re- 
Tealiiig,  not  ftppreJiendiug,  &c.  in  so  far  as  the 

Snnel  knew  ofthe  penning  thereof  by  the  said 
r.  Wm.  Uai§r,  anvised  and  gave  his  opinion 
tnentthe  making  ofthe  said  libel,  and  in  token 
thereof  interlined  it  in  divers  parts  with  his  own 
inod,  &c. 

It  is  aikdged,  That  the  pannel  ought  to  be 
timplieiter  absolved  from  th^  said  qualification 
libdled  id  these  words,  in  so  far  as  the  pannel 
knew  of  the  penning  of  it,  advised  and  {save  his 
opinion  anent  the  making  ofthe  same;  because 
that  is  likewise  directly  contrair  to  the  pannet's 
deposition  foresaid,  proceeding  upon  the  said 
iocerro^tor,  moved  by  the  said  committee 
wherewith  he  was  interrogat,  if  Mr.  William 
Haig  had  any  warrant  or  command  from  him  to 
draw  up  the  said  libel,  and  if  the  pannel,  or 
any  of  his  knowledge,  was  at  the  forming 
thereof.  W hereunto  the  pannel  has  made 
answer,  and  op<m  his  said  great  oath  deponed, 
That  Mr.  W.  Haig  had  no  warrant  from  him, 
oor  knew  he  of  any  given  to  Iiim,  or  that  any 
was  present  at  the  fonning  thereof.  And  so 
die  pannel  by  his  deposition,  upon  his  said 
oath,  having  deponed,  that  Mr.  Wm.  Haig 
had  no  warrant  from  him,  nor  knew  be  of  any 
warrant  given  to  him,  or  that  any  was  present 
ai  the  forraiof;  thereof;  the  said  criminaJ  pur- 
mt  can  never  be  su&tained  to  infer  thereby 
that  the  pannel  is  autlior,  consulter,  deviser, 
a<lvi$er>  airt  and  port  of  the  penning,  writing 
.siod  drawing  up;  because  that  is  altogether 
dejiied  by  ih^  said  pannel,  as  his  snid  depo- 
sition clearly  bears.  And  being  denied  upon 
Ki*;  great  oath,  as  said  is,  th:it  part  cannot  be 
sustained  upon  the  said  qualification  and  infer- 
ence libelled  ;  it  being  impossible,  per  rerum 
xuiuram,  that  ^he  said  dittay  in  these  points 
can  any  way  be  proven  by  any  other  probation 
whatsoever,  after  giving  his  said  oath. 

Court  adjourned  till  to-morrow  the  10th 
instant. 

Intrant,  the  said  10th  dny. 

The  pannel  and  procurators  (as  before)  com- 
peared the  &aid  duy. 

Quarto,  It  was  alledged  by  Mr.  Jto^er  Mowat 
fer  the  Pannel,  As  for  his  fourth  principal 
Defence  against  that  part  of  tlie  Dittay,  bear- 
ins,  that  the  pannel  knew  of  the  said  nlledged 
infiunoos  libel,  advised  and  gave  his  opinion  to 
the  making  of  the  same,  and  in  token  thereof 
interlined  a  part  thereof  in  divers  partn  wiih 
bis  own  band,  as  may  be  seen  by  ocular  in«- 
^pection,  and  as  his  Confession  in  the  depo- 
s.tion  bears  ;  that  abtolvUur  should  be  granted 
tmrn  that  part,  bearing  that  the  pannel  knew 
ofthe  penning  thereof,  because  that  is  directly 
'contrair  to  the  pannel*8  deposition^  before  re- 
peated, which  does  contain  an  express  denial 
of  his  knowledge  of  the  funning  of  the  said 
libel,  or  that  any  was  present  at  the  forming 
thereof.  And  to  that  part  of  tlie  qualification 
lioetled,  bearing,  that  in  token  that  the  paniftl 
knew  of  the  penning  thereof  be  interlined  a 
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part  witli  his  own  hand  ;  it  is  alledged,  nvlfo 
modo  reieratf  unless  it  had  been  relevantly 
libelled  in  the  dittay,  that  the  pannel  interlined 
the  said  tines  the  time  ofthe  ibmiing  ofthe  said 
libel,  or  shortly  thereafter,  which  is  not  said  s 
for  mending  and  jnterlinine  to  be  a  token 
against  the  mender  or  iuterliner  of  a  writing, 
that  he  knew  ofthe  penning-thoreof,  and  gave 
opinion  to  the  making  of  the  same,  must  ne* 
cessarily  be  libelled  to  have  been  at  or  imme- 
diately after  the  writing  of  the  Same.  Which 
'cannot  be  urged  upon  the  pannel  inthis  parti- 
cular, because  by  his  deposition,  given  upon 
the  16th  of  Junfe  1634,  upon  an  interrogator 
wherewith  he  was  interrogat,  whether  he  had 
interlined  some  lines  in  the  said  quarrelled  sup- 
plication, which  was  exhibited  by  him  before 
the  lords  of  the  committee,  and  whether  he  did 
the  same  before  he  shewed  it  to  Mr.  John 
Dunmure,  or  te  the  earl  of  Rothe«,  has  de- 
poned, that  the  said  >.Ir.  John  Dunmure  never 
saw  the  said  interlined  libel,  but  only  the  copy^ 
which  was  cast  in  the  fire  after  the  redelivery 
thereof;  and  deponed,  that  tlie  suid  interlined 
copy  lying  then  before  the  said  lords,  and  now 
in  my  Lord  Advocat  his  pursuer's  hands,  was 
that  copy  which  was  delivered  by  tlie  pannel 
to  the  earl  of  Rothes,  but  was  not  interlined 
until  long  afler  the  earl  of  Rothes  redelivered 
the  same  ;  and  deponed,  that  never  one  saw  it 
since  the  said  interlining.  And  so  it  being  that 
copy  which  should  have  been  presented  to  his 
majesty,  and  which  was  offered  to  be  pre- 
sented, it  is  not  likely  nor  probable,  and  with 
reason  cannot  be  aifinned  to  have  been  inter- 
lined before  the  time  of  the  said  offer  of  pre- 
senting. And  so  tlie  said  .  interlined  libel 
cannot  be  counted  a  token  (as  the  dittay  bears) 
ofthe  panners  knowledge  oi  thepeoniog  of  the 
said  libel,  and  of  his  advising  and  giving  his 
opinion  to  the  making  thereof.  Likeas^  in  rci 
veritate,  the  said  interlining  was  after  the  said 
Mr.  John  Dunmure  was  first  questioned  in 
March  List,  by  the  space  of  nine  mouths,  or 
thereby,  after  that  the  said  supplication  was 
offered  to  have  been  presented  to  his  majesty* 
And  so  a  private  interlining  of  the  said  copy 
by  the  pannel,  by  adding  or  mending  some  few 
words,  which  neither  in  matter  nor  form  can 
be  quarrelled,  b(Hng  so  long  after  the  intended 
ofier  thereof  made  to  his  highness,  cannot  be  a 
token  against  the  pannel,  as  is  libelled,  to 
make  him  to  have  been  upon  the  knowledge  of 
the  penning,  and  to  have  given  his  advice  and 
opinion  to  the  making  thereof;  Hoc  attento^ 
That  the  said  interlined  copy  was  never  been 
by  any,  but  by  himself,  after  the  said  interiin- 
inp,  which  simply  he  produced  the  same  to  the 
said  committee,  which  in  law  he  could  never 
have  been  compelled  to  do,  if  he  bad  expected 
that  any  such  advantaee  had  been  taken  there- 
upon to  his  heavy  prejudice.  For  tiie  pannel 
did  never  fear  nor  suspect  that  the  said  com- 
mittee would  have  desired  or  induced  him  to 
have  exhibit  and  produced  before  them  a 
paper,  the  production  wheref)f  might  have  im- 
ported no  leis  to  him  than  the  probation  of  lbs 
U  T 
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alledgcd  crime,  committeci  in  the  dittny,  to 
luake  liim  thereby  guilty  And  puoisbabhe  by 
death.  And  it  is  nottour  that  the  pannel  did, 
at  the  saids  lords  desire,  produce  the  same  to 
tliem,  upon  their  promise  thtit  it  should  not 
c;asiiare  the  paonel,  seeing  '\n  law  he  was  nei- 
ther  obliged  to  produce  any  writing,  uor  to  de- 
clare, nor  to  give  his  oath  upon  any  interroga- 
tors demanded  of  liim ;  neither  would>lie  have 
done  itiit'he  had  known  (as  now  in  experience 
h^  finds)  that  it  might  and  would  have  brought 
upon  him  the  said  alledged  crime  and  puru^h- 
lueut  of  death, 

ft  is  added  by  'Mr.  Alexander  Pearson  for  the 
.  Panne!,  in  fortification  of  the  said  f  »urth  excep- 
tion propounded  for  the  Pannel :  I'irst,  for  that 
part  thereof,  heuriui!,  That  the  pannel  the  0th 
<Sf  June  last  deponed,  upcn  his  £rcat  oath,  that 
Mr.  William  Ilaig  had  uo  warrant  of  him  for 
drawing  up  of  the  said  supplication,  and  thnt  he 
knew  nothing  of  the  t'oraiiiig  thereof ;  that  the 
pursuer  cannot  be  henrd  now  upon>that  part  oi* 
the  Ditiay,  to  pursue  the  pannel,  because  of  the 
pannel's  oath  and  decUiratiun  fore!>:iid,  which 
cannot  in  law  and  reason  he  cnlled  again  in 
question ;'  *  Propter jurisjurandi  religionem,  quod 

*  spcciem  transactionis  continet   majoremque 

*  habet  ajilhoritaitm  quam  res  judicata,  et  dalo 

*  jurejuraudo,  non  aliud  qucriturquam  juratum 

*  sit.*  Leg.  1,  2,  et  5.  §  2.  F.  de  Jurejurando. 
'>\'here  it  is  alledged  bjr  the  Dittay,That  by  the 
letters  sent  by  Mr.  Haig  to  the  pannel,  it  is  af- 
firmed by  Mr.  Haig  that  he  had  the  allowance 
of  the  pannel  to  the  making  and  penning  there- 

•  ot,  non  reUvat,  because  Mr.  Haig  beinij  antlior 
and  penner  of  the  alledged  infamous  hbel,  by 
hU  own  grant  in  his  missive  letter,  dieted  Q7 
June,  and  also  acknowledged  so  by  the  Dittay, 
Mr.  William  Haig^s  declaration  furesnid  (no 
wayj  granting  the  same),  can  no  u  ays  be  re- 
spected, or  have  force  against  the  pannel, '  Quia 

*  de  jure  socius  aut  parricep^  criminis  advrrsus 
'socmm  fidem  non  facit/  Leg.  Quoniam,  Cod. 
de  lestibus.  Leg.  Si  Filium,  Cod.  do  Liberati 
Causa. 

It  i$  alledged  by  Mr.  John  NUhet^  tliat  the 
Dittuy  is  not  relevant,  in  so  far  as  it  qnahfies  the 
pannel  to  be  outhor  of  the  piece  challenged  by 
the  interlining  thereof;  because  the  interlining 
in  one  point  only,  convinceth  that  he  hath  not 
bqen  auilior  of  tlie  rest.  Secundo,  The  inter- 
lining has  no  contingency  with  the  point  ^al- 
(rngcd,  but  is  a  smoothing  of  some  apparent 
^rewdness  iu  conception.  And  in  a  word,  the 
Dittay  is  no  nays  relevant  in  &0  far  ns  it  quali- 
fies any  uccession  by  the  pannel's  depositions ; 
because  it  is  aihnned  by  the  pannel,  that  he  Mas 
induced  to  depone,  upon  assurance  tliat  he 
should  not  be  ensnared.  And  of  the  taw,  *  Con- 
'  fesi»io  eraanata  sub  spe  inipunitatis  non  impor- 
'  tat  condemnatioiiem  :'  Clarus,  §  final.  Qusst. 
65.'  num.  8.  et  9.     *  Ubi  aflert  opiuionem  Imo- 

*  lae  id  assereutis  esse  squiorein ;'  Pharro. 
Quest.  81.  num.  $80.  <  Confessio  f  manata  sub 

*  promi^sione  impuniratis  non  suthcit  ad  coo- 
'  dei&owidttai,  aec  ia  foro  conscicuti«B  uec  oon- 
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'  tentioso ;  et  ooufitenotm  non  afiidt :'  Eadea 
QusBStione,  num.  48.  Hiplitus  in  §  postqnam 
num.  15. 

It  is  answereil  by  my  Lord  Advocat,  That  the 
exceptions  proponed  against  that  part  of  tbc 
Dittay,  bearing  the  pannel  to  be  auUior,  ad- 
viser, consuUer,  do'iser^  and  *^airt  and  part  of 
the  penning,  writing,  and  drawing  up  of  the  in- 
famous libel,  ought  to  be  repelled  io  the  Uil 
members  thereof. 

And  fiist,  where  it  is  alledged,  that  my  lord 
is  not  author,  because  tliat  he  bus  deponed  tktt 
Ilai^  is  author,  and  Haig  by  his  letter  has  gnat- 
ed  himself  to  be  author ;  because  that  is  not  a 
defence,  but  a  denial :  for  both  li^ig  and  the 
pannel  might  be  authors  and  contrivers  of  an 
infamous  libel.  And  therefore  the  Dituyin 
this  point  is  relevant,  and  coosequeDtiy  mibt 
be  put  to  the  );nowlt'dge  of  ane  assise,  (jar)) 
before  whom  the  probation  and  verificatioo  of 
tiie  Dittay  is  to  be  used ;  and  before  whom  it  is 
easy  to  shew  and  clear,  tbnt  neither  the  pan* 
nel's  depodiiion  cau  liberat  him,  noryetllaig'^ 
letter,  who  in  the  defence  is  i^ranted  by  die  pro- 
curators to  be  socius  criminit.  And  girio^ 
(granting)  tlte  justice  would  take  the  dispute  ot' 
this  to  lumself,  which  i^  proper  to  the  »swe; 
yet  if  any  moment  stood  in  llitig'9  letter,  it  ;n'i>t 
be  taken  couipUx  ;  for  by  the  same  letter  be 
afhrms,  that  the  paoifel  was  adviser  of  the  sa;(l 
seditious  libel. 

And  where  it  is  alledged,  that  Deviser,  Con- 
suiter,  and  Adviser,  ara  not  contained  in  the 
acts  of  parliament  whereupon  the  Dittay  » 
founded, ought  tu  be  repelled  in  respect  of  lis 
act  of  parliament  of  king  Jantes  6,  his  oiajcstY's 
gracious  father  of  eternal  memory,  pari.  It  c 
151.  vi  herein  it  is  declared.  That  all  criminal 
libels  shall  contain  the  parries  complained  upon 
to  be  atrt  and  part  of  the  crimes  libelled :  ^vbicfa 
is  in  this  case  per  exi^rensum  libelled ;  ajxl  i!><' 
words  of  adviser,  cousulter,  deviser,  $unt  *yw- 
nima  et  $fu\eya. 

And  where  it  is  alledgf^d,  that  the  pannel  in 
his  deposition  has  denied  that  he  was  either  au- 
thor or  adviver,  that  is  a  denial  ut  $upra,  ar«l 
not  a  defence  against  the  relevancy.  Ann  wIk,* 
it  is  alledged,  that  the  pannel  having  dt^poi.ni 
by  oath,  Uiut  no  other  probation  can  be  u*H 
contra  jusjurandum  ;  it  is  answered.  That  it  .* 
against  all  law,  reason,  and  cubtoro,  t)  op- 
pone  jusjurandum  in  criminalibus.  lor  lli<n 
after  examination  by  tlie  judge,  uhicb  i&  lur 
taken  upon  onth,  no  crimmnl  ;»hould  pa*»i!i« 
knowledge  of  ane  assize;  and  ii  were  a  prodi- 
matiou  of  universal  impunity,  if  oath  should  (k« 
terniine  the  trial. 

But  that  »\hich  is  alledged  by  the  pannel  af^d 
his  procurators  super  jurejurando^  has  <^ny 
place  *  in  civijihus  et  in  jurejtirando  delaio  pff 
*  aclorem,'  which  caunot  have  any  respect  in 
this  case.  And  it  is  nottourly  known,  that  An* 
chindrine  and  Garrarie  not  oidy  denyM  aj'tw 
oath,  but  abode  by  the  denial  in  the  torture  and 
question ;  mid  yet  notwithstanding  their  oaih, 
and  denial  by  oath,  were  put  to  the  knowl'/'?* 
of  aoe  asMse,  and  ooorictcd.    And  where  u  u 
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•liedgicd,  against  Uie  specificfttien  in  the  libel  of 
dtis  first  point  of  aotfaory  that  knowledge,  ad- 
vising, and  interlining,  are  not  relevant ;  1  de- 
dare  chat  I  adhere  in  the  first  place  to  the  ge- 
neral sabsumptlon  of  the  Dittay  upon  the  act 
of  psirliameDt,  whereby  it  is  subsumed  that  tlie 
pannel  n  author,  ad\iser,  consultcr,  deviser,  and 
airt  and  part  of  the  seditious  libel :  and  protest, 
that  notwithstanding  of  whatsoever  defence  is 
or  shall  be  propounded  against  the  qualifica- 
tions, (albeit  the  same  might  be  found  relevant, 
which  cannot  be  in  reason  and  justice)  That  the 
said  general  shall  pass  to  the  knowledge  of  ane 
assize,  as  relevant  per  se.  Under  which  pro- 
tesution,  I  proceed  to  make  answer  to  the  de- 
feoces-apainst  the  qualifications. 

And  hrst,  ^bere  it  is  ailedged  that  this  clau- 
sule,  Bearing  the  pannel  knew  of  th^  penning 
of  the  said  scandalous  libel  by  Ilaii;,  and  ad- 
vised and  gave  his  opinion  anent  the  making 
tliereof ;  that  the  samen  is  coutrair  to  the  psfti- 
Dd*s  depositions,  given  by  liiin  upon  oath,  (as 
said  is;)  I  answer,  That  this  impugns  not  the 
relevancy  of  the  Dittay  concerning  the  qualifi. 
cation,  and'  therefore  must  pass  <o  the  know- 
ledge of  an  assize.  And  as  to  the  panners  He- 
poutions,  whether  they  be  conform  or  discon- 
Ibrm  to  the  libel,  non  est  hujux  loci ;  because 
neither  is  the  Dittay  founded  upon  them,  nor 
arc  they  used  by  me  as  pursuer,  neither  as  a 
part  of  the  libel  or  proof  of  thi  librl. 

And  where  it  is  ailedged,  that  that  part  of 
the  qualification  anent  thepannei's  interhning  is 
not  relevant,  except  it  be  condescended  quo 
tempore  interlined,  if '  in  ipso  nctu  vel  statim 
*  post  actum;'  it  is  answered,  That  this  part  of 
ihe  qoaliiicMtion  is  used  jointly  with  the  rebt. 
Aad  there  is  no  necessity  of  condescending,  be- 
cause guocuftqne  tempore  interlined,  it  is  n  suf- 
ficient evidence  of  the  concourse,  consent,  and 
adfising  to  Ilaig,  maker  thereof;  especially  in 
respect  it  was  drawn  up  by  him,  viz.  Haig,  in 
name  of  the  pannel,  and  others  having  interest 
in  that  wnting,  which  is  truly  an  infamous  libel, 
and  termed  in  a  sinistrous  notion  by  name  of  a 
supplication :  Likeas  the  pannel  his  procurators 
has  in  their  second  defence  maintained  this  ac- 
tion of  law,  That  *  principiuni  et  finis  taliquam 
'  duo  extrema  includnnt  medium.'  And  there- 
fore the  pannel's  knowledge,  as  the  first  imita- 
tion of  that  infamous  Hbel,  and  his  receiving  the 
same  from  Haig  immediately  af^cr  the  penning 
thereof,  and  receiving  to  be  presented  to  be  his 
majesty  to  their  use  who  were  ailedged  suppli- 
cants, and  the  interlhiing  thereof  er  post  /ado, 
(albeit  not  interlined  before  the  delivery  there* 
of  to  the  pannel)  is  relevant  in  law  with  the  rest 
of  the  members  of  the  qualification  pfr  se,  by 
and  artour  (over  and  above)  the  general,  to  sus- 
tain this  Dittay,  to  make  the  pnnnel  author,  ad" 
viser,  daviser,  consult  er,  and  airt  and  part  of  the 

{>enning  and  drawing  up  of  the  said  infamous 
ibel :  specially  seeing  it  will  t^e  constant  (i.  e. 
evident) by  the  deposititms,  when  the  same  shall 
be  used  before  the  assiise,  that  the  same  was  not 
interlined  iottgo  irttervallo  afler  delivery  thereof 
by  Haig  to  the  paonel,  but  very  shortly  after  in 


tempore  quasi  rontinuo.  And  where  it  is  ai- 
ledged, That  tliis  interliniug  was  not  till  tffter 
nine  months  after  the  receipt  thereof  from  Uaig, 
that  is  not,  or  cannot  be  verified,  nor  has  no 
warrant  in  the  depositions.  And  where  it  is 
ailedged,  Ihat  this  interlined  libel  cannot  be 
used  against  the  pannel,  because  it  ^vas  never 
delivered  to  Duumure,  nor  never  shewn  to  any^ 
till  the  pa.inel  produced  it  before  the  commit- 
tee, and  it  was  produced  under  promises  that 
it  should  not  be  u^ed  to  the  pannel's  prejudice; 
and  tliat  the  pannel  was  not  obliged  tb  answer, 
neither  to  have  produced  the  same  before  the 
committee :  it  is  certain  the  committee  urged 
nothing  from  the  pannel  but  by  good  warrant 
and  to  which  the  pannel  was  obliged  to  answer 
upon  his  allegiance ;  and  the  denial  to  give  ana . 
answer  to  his  majeiity's  commissioners,  who  had 
warrant  under  his  sacred  hand  and  seal,  which 
was  exhibited  to  the  pannel,  ivbuld  have  infer- 
red against  the  pannel  a  more  dangerous  crimef 
than  that  he  is  now  accused  upon,  by  declining 
of  his  ranjesty's  judgment,  and  of  his  majesty's 
commissioners.  And  for  the  committee,  they 
urj?cd  nothing  from  the  pannel  but  a  plain,  true, 
sincere,  and  speedy  declaration  of  his  know-< 
ledge  of  the  author  and  contriver  of  the  said 
scandalous  libel,  which,  as  it  was  incumbent 
for  the  committee  in  obedience  to  his  majesty's 
warrant  to  them,  so  it  could  breed  no  snare  nor 
prejudice  farder,  nor  he  did  burden  himself  by 
his  own  confession  ;  in  respect  whereof;  the  ex- 
ceptions ought  to  be  repelled. 

It  is  duplyed  by  Mr.  Roger  Motta^  to  my 
Lord  Advocat  his  Keply,  made  lo  the  defences 
proponed  against  that  part  of  the  dittay  where- 
by it  is  ailedged,  That  the  pannel  cannot  b6 
convenes  as  author,  consnUer,  adviser,  &c.  but 
that  the  said  Defence  ought  to  be  repelled,  apd 
the  hail  members  thereof.  And  first,  That  th« 
said  firbtw  part  of  the  defence  is  not  a  defence, 
but  a  denial  of  that  part  of  the  dittay ;  and  tliat 
the  denial  nmst  be  referred  •  to  an  assize,  and 
disputed  there,  and  not  here ;  and  that  the 
snme  is  not  rc'ivant,  because  albeit  the  pannel 
has  ailedged  another  author,  yet  they  might  be  . 
both  nucbors  of  the  said  libel.  It  is  answered, 
That  the  said  alleadgance  stands  relevant,  uot- 
withstanding  the  reply,  because  the  said  de« 
fence  in  that  part  is  not  simply  a  denial,  but  is 
a  denial  very  pregnant,  insiautly  verifying  that 
the  pannel  cannot  be  said  to  be  the  author,  and 
so  criminally  to  be  pur^ued;  because  by  his' 
deposition  before  the  said  committee,  he  har 
hot  only  denied  u*pon  oath  that  he  is  the  said 
author,  hot  has  likewise  instantly  verified  the 
same,  condescended  upon  the  true  author;  and 
not  only  has  simply  condescended  upon  the  said 
author,  but  has  likewise  instantly  verified  the 
same :  which  verification  being  proponed  with 
the  said  defence,  is  both  relevant  and  com- 
petent now  only  to  be  decided  before  my  LHrd 
Justice,  and  not  before  the  Assize,  seeing  it  is 
a  perehiptor  exception  instantly  verified.  And 
whereas  the  said  Reply  hear?,  Thnt  the  said 
Author  Mr.  William  Haig's  l«*tter,  bearing  that 
the  paonci  was  adviser,  btobetake^  complex. 
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there  is  no  s.uch  speeches  nor  words  mentioned 
or  contained  in  the  said  letttr,  which  must  i»(iw 
be  produced,  because  it  has  been  »eeu  by  the 
paiinel,  tliat  it  may  say  fur  itself.  -  And  whereas 
'my  Lord  Advocat  alledges,  That  the  assize  is 
onhr  judges  to  the  probation,  and  that  he  prove 
before  them  that  tlie  pannel  was  author,  ad- 
viser, &c.  of  the  said  uliedt;ed  infamous  libel; 
that  ought  to  be  repelled  in  respect  of  the  al- 
leadgauce  ^propounded  for  ilie  pannel,  founded 
upon  his  depositiuns  and  Haiti's  letter :  which 
depositions  and  letter  being  already  produced, 
and  delivered  to  the  pannel,  and  useij,  and  li- 
berty granted  to  propound  his  defences  there-, 
upon,  the  defence  is  so  proponed,  that  it  may 
be  either  found  reltvaut  or  repelled.  And  it 
cannot  but  be  found  relevant,  because  a  pannel 
being  pursued  for  a  crime,  as  author  thereof, 
this  is  a  most  usual  and  relevant  defence,  that 
he  cannot  be  convened  ad  author.  But  be 
must  be  absolved  from  that  point,  because  he 
offers  him  instantly  to  prove  ane  other  author : 
upon  whom  he  likewise  instantly  condescends; 
and  not  only  condescends,  but  instantly  verifies 
and  proves.  And  so  the  exception  being  re- 
levantly propounded,  and  instantly  verified,  as 
•aid  is,  it  must  be  here  found  relevant,  and 
likewise  proven,  and  cannot  be  referred  to  the 
inquest.  And  where  it  is  replied  by  my  Jjnrd 
Advocat,  That  that  pint  of  the  defence  founded 
«pon  the  paniiel's  depositions,  bearing  that  he 
has  confessed  ane  other  author,  and  giving  his 
oath  thereupon  cannot  be  respected,  being  but 
big  own  de^sitions  and  declarations,  and  can- 
not work  ill  his  own  favours;  it  is  duplyed, 
Tlmt  that  part  of  the  said  Answer  and  Reply 
ought  to  be  repelled,  in  respect  of  the  said  de- 
fence founded  thereupon;  especially  seeing  the 
said  depositions  were  given  before  the  said 
committee,  who  were  appointed  by  his  majesty 
for  trial,  of  the  said  author.  And  the  said  de- 
positions being  a  part  of  the  said  trial,  the  pur- 
suer ainnot  be  heard  to  quarrel  them,  espe- 
cially seeing  they  are  used  by  the  pursuer 
against  the  pannel,  and  are  now  a^  his  evidence. 
And  if  the  pursuer  Wie  them  against  the  pannel, 
it  is  lawful  for  the  pannel  to  make  his  use 
thereof,  so  far  os  makes  for  him,  in  respect 
whereof  the  alleadgance  standi  relevant  in  that 
part  founded  upon  the  said  depositions.  Which, 
together  with  the  said  missive  letter  written  by 
Mr.  Haig,  and  which  the  pannel  propounds 
tonjunctimy  to  prove  his  alleadganpe,  verifies 
clearly  that  part  thereof:  and  so  being  both  re- 
levant and  proven,  is  sufficient  to  elide  (quash) 
that  part  of  the  dittay.  That  the  pannel  should 
not  T>e  found  conveoable  as  author.  And 
whereas  my  LonI  Advocat  in  his  reply  aqswers,. 
That  the  said  first  defence,  or  first  part  there- 
of, is  not  relevant,  bearing  that  it  is  alledged 
for  the  pannel.  That  he  cnnitot  be  convened  as 
author,  »>eeii)g  there  is  another  author  conde- 
scended* upon,  and  proven ;  because  it  is  re- 
plied that  they  might  both  be  authors  of  the 
aaid  ailevlged  hbel :  it  is  duplved,  Tl^nt  that 
part  of  the  said  Rtpl^  oujiht  to  be  repelled,  in 
tespect  of  thedittay  itself,  wherein  it  ii  not  li- 


belled that  they  are  both  authors,  but  only  that 
the  paiiuel  is  author;  and  when  it  sliall  be  mi 
libelled,  it  bhall  have  an  answer.  And  wbert 
it  is  replied  by  my  Lord  Advocat,  That  that  put 
of  the  defence,  bearing  that  coiisullers  and  ad- 
visers are  not  contained  in  the  acts  of  parlia- 
ment, upon  which  the  dittay  is  founded,  ought 
to  be  repelled  in  respect  of  the  161st  act  of  the 
12th  pari,  of  king  James  1.  of  happy  memory, 
wherein  it  is  declared,  that  all  criminal  lilieii 
contains  airt  and  part.  To  that  it  is  dopljetl, 
That  the  defence  stands  relevant  notwithsund- 
ing  of  the  said  answer ;  and  that  the  paaoel 
can  no  ways  be  drawn  within  tiie  compass  of 
tlie  said  two  acts,  except  upon  that  which  is 
especially  contained  therein;  and  consulten 
and  advisers  are  not  contained  therein.  And 
as  to  tliat  contained  in  the  other  act  of  parijs- 
meut,  cited  ancnt  airt  and  part,  it  is  answered, 
That  they  are  dififei^nt :  and  if  they  be  ahke, 
airt  and  part  should  only  be  mentioned  in  the 
dittay,  and  not  in  the  other  with  consulting  sod 
advising,  which  are  clearly  several  points,  and 
must  be  severally  elided  ;  in  respect  whereot^ 
that  part  of  tlie  said  alleadgance  stands  rele* 
vant.  And  where  it  is  replied.  That  the  pan- 
ncl's  depositions,  alledged  in  the  exception,  to 
verify  that  he  was  not  cousulter,  adviser,  &c. 
because  that  the  said  depositions  bears  that  lie 
knew  not  of  the  penning,  and  gave  no  adrice 
thereto,  that  that  part  of  tilie  said  alleadgance  ii 
likewise  denied  ut  tupra,  and  not  a  defence. 
It  is  replied.  That  as  my  Lord  Advocat  repeats 
his  reply  agaiii^t  the  denial,  so  for  the  pannel 
the  said  defence  and  duply,  made  in  fortifica- 
tion thereof,  are  here  repeated;  especially  dnr 
part  of  the  duply  founded  upon -the  said  de- 
positions, bearing  that  the  said  depositions 
are  used  by  my  Lord  Advocat  against  (be 
pannel,  aucl  tlieiefore  must  work  m  his  fa- 
vour also.  Where  it  is  replied  to  that  part  of 
the  alleadgance,  bearing  that  the  pannel  cun- 
not  be  convened  as  author  and  deviser,  because 
he  has  given  advice,  and  in  token  thereof  hu 
mended  and  reformed  a  part  of  the  said  hbel; 
tliat  that  cannot  be  respected,  because  of  ibt 
reason  contained  in  the  said  exception,  bearing 
that  it  is  contrary  to  the  depositions,  and  that 
it  impugns  not  the  relevancy.  It  is  answered 
and  duplyed  to  the  said  lUply,  That  the  same 
ought  to  be  repelled,  in  respect  of  that  part  of 
the  alleadgance  which  is  founded  upon  the 
pannel's  deposition,  and  needs  not  impugn  the 
relevancy,  because  it  is  peremptor  for  that 
part ,  and  as  it  is  relevant,  so  it  is  insiantlj 
proven  by  the  said  depositions,  and  ehdes  that 
member  of  the  Dittay,  being  peremptorily  pro- 
poned, and  instantly  verified  and  proven  by  the 
said  depositions.  And  albeit  it  be  repUed  by 
my  Lord  Advocat,  That  the  said  depciaitionsara 
not  used  l)y  him  neither  ns  part  nor  proof  of  tU 
libel,'vet  it  i's  contrair,  because  they  are  men- 
tioned ill  some  part  ot  the  libel,  and  so  used. 
And  as  for  proof,  they  cannot  be  yet  used  as 
»iich,  till  the  relevancy  be  di&cul^ed.  But  al- 
beit my  Lord  Ad\ocHjt  sliould  not  u»e  them,  yet 
tlic  paumrl  uses  the  i&oie;  and  the  said  depo- 
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liiions  may  be  foand  a  1  awful  probation  to  him 
•r  toy  tiling  that  he  shall  found  thereupon. 

Aod  where  it  is  alledged  by  my  Lord  Advo- 
cat  in  bis  repiy.  That  that  part  of  the  Defence 
■sed  by  the  Tannel  a^nst  the  idterliniiig  li- 
belled, thatttle  same  is  not  relevant,  because- 
not  libelled  when  interlined,  as  that  part  of  the 
laid  aUeadgance  bears  ;  and  it  is  answered  by 
m^  Lfird  Advocat,  That  that  part  of  his  lord- 
itiip'9  qualification  is  used  jointly  with  the  rest ; 
Slid  thu.  qtiocunque  ttmpore  interlined  is  an  eyi- 
deiice  of  the  Pannel's  concurse  with  Haig,  in 
respect  it  was  done  by  Haig  in  name  of  the 
P«Dnel  and  the  rest  of  the  supplicants ;  To  tliat 
it  is  duplyed,  That  that  part  of  the  aUeadgance 
proponed  for  the  Pannel  stands  relevant,  not- 
withstanding of  that  part  of  the  reply  made 
thereto ;  and  that  it  is  yet  contended  for  the 
Panoel,  that  it  is  no  ways  relevant  lo  alledge 
^voeunque  tempore  interlmed  thereupon,  to  in- 
ter against  the  Pannel  that  he  was  author,  de- 
viser, and  airt  and  part  of  the  penning :  for 
(oomion  sense  evinces,  that  to  be  airt  and 
part  of  the  penning  or  devising  of  a  writing, 
must  be  done  either  the  time  of  tlie  forming  of 
the  said  writ,  or  very  shortly  after,  otherwise 
iuterlining  can  never  infer  author,  deviser,  or 
airt  and  part  of  the  pennine.  And  it  is 
clearly  set  down  in  the  said  alleadgance,  that 
Kreat  time  intervened  betwiit  the  author*s  pen- 
ning and  devising  of  the  said  libfs),  and  the 
Pannel's  interlining  of  it ;  for  it  is  clear  and 
nottour  to  my  Lord  Advocat  and  the  lords  of 
the  Committee,  by  clear  depositions  before 
them,  that  the  said  interlined  libel  was  that 
same  which  was  intended  to  have  been  pre- 
sented to  his  majesty  by  the  earl  of  Rothes,  and 
that  it  was  not  interlined  during  the  hail  time 
the  said  earl  had  the  same,  and  for  a  long  time 
after.  And  so  that  part  of  the  said  Dittay  is 
DO  ways  relevant  to  infer  the  said  Pannel  to  be 
author  for  the  said  interlining,  because  the  time 
of  the  said  interlining  is  not  libelled  quando, 
and  that  it  was  at  the  time  of  the  penning,  or 
immediately  after. 

And  where  it  is  answered.  That  the  said  libel 
was  done  by  Haig  in  name  of  the  Pannel  and 
the  rest,  that  part  of  the  answer  ought  to  be 
repelled,  as  altogether  irrelevant,  not  bearing 
tliat  it  was  done  at  their  command ;  for  to  do 
any  deed  in  4iame  of  another  person,  cannot 
be  counted  that  person's  deed  m  whose  name 
it  was  done.  And  where  it  is  replied,  that  the 
leneral  is  relevant,  without  that  part  of  the 
qualification  anent  the  interlining  after  that  the 
Pannel  received  it  from  Haig,  especially  seeing 
it  will  be  constant  by  the  depositions,  when 
they  will  be  proiluced  before  the  assize,  that 
there  wto  no  interlining  tango  intervaUo^  but 
shortly:  To  that  it  is  duplyed,  It  ought  to 
be  repelled  in  resflbct  of  the  aUeadgance, 
and  the  qualifications  therein  contained,  bear- 
ing clear  and  undeniable  circumstances  of 
the  time  of  the  interlining ;  and  likewise  m 
respect  of  the  said  depositions,  whereupon 
that  part  of  thjc  said  aUeadgance  is  founded, 
and  which  now   the  pursuer  uses    by  pro* 


pounding  bis  reply  thereupon.  And  seeing  both 
tiie  pursuer  und  the  Pannel  condescends  upon 
the  said  depositions  as  a  probntiun  df  that  part, 
that  part  of  th6  Dittay  cannot  be  referred  to 
the  assize,  to  be  proven  before  them,  anent  the 
time  of  the  said  interlining ;  but  as  the  defence 
is  relevant,  as  it  is  proponed,  and  ought  and 
should  be  so  found,  so  the  depositions  may  be 
presently  receivetf  as  the  probation  thereof,  be- 
ing instantly  verified  and  proven,  as  said  is. 
And  where  it  is  answered.  That  the  nine 
months,  contained  in  the  aUeadgance,  aUedged 
to  have  intervened  betwixt  the  penning  aod  in- 
terUning,  is  not  verified;  it  is  duplyed,  That, 
first,  relevancy  must  precede  probation :  ^cuiir 
do.  That  the  said  space  and  time  may  be  ga- 
thered out  of  the  circumstances  contained  in 
the  said  aUeadgance  and  depositions :  and 
lastly,  The  Pannel's  own  declaration  must  be 
taken  thereupon,  seeing  the  pursuer  shews  no- 
thing in  the  contrary.  And  this  judicatory  ad- 
mits no  dyet  to  prove  any  thing  that  is  found  re- 
levant, which  is  not  proven  in%iuntet^  And 
where  it  is  alledged  against  that  part  of  the 
Pannel's  aUeadgance,  bearing,  that  the  said 
interlined  copy  was  never  seen  before  it  waa 
produced  before  the  Committee ;  atid  that  the 
Pannel  had  promise  not  to  he  snared,  and 
needed  not  to  have  produced  it,  except  he  had 
pleased  ;  and  that  it  is  replied  by  my  Lord-Ad- 
vocat.  That  all  that  was  urged  from  the  Pannel 
by  the  Committee  was  by  good  warrant,  where- 
unto  he  was  obUged  to  answer  upon  bis  allegi- 
ance ;  and  that  the  denial  to  answer  before' 
them  would  have  inferred  against  the  Pannel  a 
more  dangerous  crime,  if  he  bad  refused  ;  and . 
the  Committee  only  urged  a  true  declaratioxk 
ntient  the  author :  It  is  duplyed.  That  the  Pan- 
nel is  not  to  dispute  now  anent  the  warrants  of 
the  said  Committee,  and  upon  the  crime  that 
might  have  followed  if  he  nad  denyed  to  an- 
swer, and  whether  he  might  have  declined  them 
or  not.  But  this  he  duplies  in  fortification  of 
that  part  of  the  aUeadgance,  That  albeit  he  had 
neither  declined  the  said  Committee  (as  he  did 
not)  nor  liad  opposed  in  any  case  their  powers 
or  warrants ;  yet  he  might  have  lawfully  pro^ 
poned  before  them  this  defence,  which  to  bis 
great  and  heavy  prejudice  he  did  omit,  That  of  • 
law  and  reason  he  was  not  obliged,  nor  could 
not  been  urged  to  have  made  any  depositions; 
nor  given  answers  to  interroeators  anent  any  de-' 
mand  concerning  the  said  libel  quarrelled;  be-r 
cause  his  answers  and  depositions  might  have 
been  the  ground  of  a  criminal  pursuit  against 
him  (as  now  it  is.)  And  so  with  reason  he 
might  have  been  silent,  and  the  saids  lords  of 
Committee  could  have  taken  no  exception 
against  him  for  his  said  silence.  And  there^ 
fore  that  part  of  the  said'  PanneKs  aUeadgance 
stands  relevant,  notwithstanding  of  the  answer 
bearing  that  he  could  not  have  been  com^ 
pel  led  to  have  made  any  deposition  either  upon 
nis  oath  or  declaration,  if  he  had  remembered, 
and  had  alledged  the  danger  that  was  to  follow 
and  ensue  thereupon.  In  respect  whereof,  the 
said  replies,  and  every  one  of  them^  ought  to  be 
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repelled,  in  respect  of  tbesnid  alleadgances  and 
duplies  made  in  fortification  thereof. 

It  is  farder  duplyed  for  the  Pannel  by  Mr. 
Alexander  FtUrton]  That  where  it  is  reply ed 
by  iBy  Lord  Advocat  to  chat  part  of  the  last 
defence,  bearing  that  Mr.  William  Ilai^,  the 
author  and  jsenner  of  the  aUe<lged  libel,  by  his 
own  grant  m  his  missive  letter,  and  aUo  ac- 
knnw!edged  by  the  Dittay,  that  his  declara- 
tion that  the  paonel  gave  nis  allowance  to  the 
peuDine  and  fiinuing  of  the  said  ailedged  libpl, 
cannot  be  respected,  nor  have  any  faith,  *  quia 

<  fiarticeps  criuunis  adversus  socium,  fidem  non 

*  tiicir,'  whereupon  my  Lord  Advocat  infers  a 
gfant  against  the  pannel,  of  his  git'ing  allow- 
ance to  Mr.  Hai^;  in  the  forming  of  the  ailedg- 
ed libel :  To  which  it  is  answered,  That  the  in- 
ference and  the  consequence  is  not  good,  and 
has  no  force;  because  the  foresaid  defence 
docs  no  ways  inforce  a  grant  of  allowance  by 
tbe  paonel  to  the  forming  of  the  ailedged  libel, 
but  does  oivly  import  that  Mr.  William  Haig, 
the  author  and  penner  thereof,  that  his  decln ra- 
tion (»iot  granting  any)  bearing  the  pannel  to 
Junre  giren  allowance  to  him  in  forming  -the 
ailedged  libel,  cannot  be  respected,  nor  have 
any  iaith  at  all  against  the  pannel,  himself 
being  clearly  the  author  and  penner  thereof; 
'  quia  particeps  aut  socius  cruninis  adversus 
'  alium,  fidem  non  facit.' 

It  is  also  farder  duplyed  for  the  pannel  by 
the  said  Mr.  Alexander  Pearson,  That  where 
it  is  replyed  by  my  I^ord  Advocat,  that  it  is 
fl^aiost  law  and  reason  to  oppone  jiinjurandum 
in  criminaUbut,  and  that  the  opposition  of  an 
oath  given  has  only  place  in  civilihus ;  it  is 
answered,  that  the  cootrair  is  true  in  law,  to 
wit,  That  causes  criminal  are  sometimes  even 
decided  by  oath  of  partjr  by  clear  law.  First 
Le^.  a5,  §  5,  F.  de  Jurejurando:  Verba  Legis, 
^  Si  quis  joraverit  se  non  capuisso,  non  debet 

*  adjnvari  hoc  jor^urando  in  actione  farti,  quia 
'  aluid  est  fuitum  fiecisse,  quod  vel  clam  fieri 

*  poteit.'  £c  Leg.  d,  §  5,  F.  de  his  qui  notantur 
infiunia:  verba  Ugis,  '  Sed  et  si  jurejurando 
*•  delalo  juraverit  quia  non  deliquisse,  non  ent 
'  notatos;  namqnodammodoinnocentiainsuam 
'jurejurando  approbant,  quibus  luce  clarius 
'  est.'    £t  in  causis  criminal! bus  iuramentum 

*  deierri,  ergo  etiam  causis  criminafes  per  jura- 
1  Bstntum  delatum   decidi.'    And   it  is  alike, 

<  utnim  jut^urandum  a  judice  an  a  parte  dela- 

*  turn  sit,  utrumque  enim  difcisorium  est  litis  : 
*Ospressa  Leg.  1,  F.  de  jurejurondj:  verba, 

<  maximum  remedium  expediendarum  litiunvin 

*  usum  venit  jurisjurandi  religio,  qoia  vel  ex 
.  *  pactione  ipsomin  liiigaatium,  vel  ex  aoihori- 

'  tate  judicis  deciduotufcontroversis;  et  ratio 
'  quia  judex  non  defert,  juramentum  nisi  in 

*  supplement  am,  et  ulii  res  aliter  proban  non 

*  potest.'  Aad  therefore  tliat  part  of  the  defence 
forcnudstaadH  goud  and  relenmt,  notwittistiind- 
iog  of  the  reply. 

It  is  likewise  duplyed  by  Mr.  John  Nitbtt 
few  the  I'annei ;  Where  it  is  replyed  by  nu^  L  ird 
Advocat,  that  the  oppofiing  oi  the  paonei's  de- 
{Wbiiioae^' wherein  lie  disavows  that  bo  is  au- 


thor, deviser,  conscious  or  accessary  to  the 
framing  of  the  alledsed  libel ;  i«  not  a  defence, 
but  a  denyai ;  it  is  dtiplyed,  That  sundry  points 
of  the  ditiay  bring  qualified,  by  the  paond'i 
deposition,  there  results  to  lum  a  relevant  de- 
fence in  law,  upoii  tlie  indivisibility  and  com- 

*  pi  ex  taking  of  his  depositions, '  quia  confe^ 

*  non  potest  pro  parte  acceptari,  et  pro  parte 

*  sperni :'  Bartol.  ta  Leg.  Auielios,  §  Idem  que. 
si  it,  num.  3.  F.  de  Liheratione  Legata.  Pluina. 
Quest.  81.  num.  168.  et  aliis  numer.  *  Quando 
'  est  prssumptio  quod  qualificato  confident 
'  Occident  ad  sui  defensionem,  at  parte  si  oc- 
''cidens  sit  vir  prubus,  nuUanique  occidtndi  et 
'  offendeudi  causam  luibebnt,  et  qoia  occisM 

*  erat  homo  rixosus ;  talis  qualificata  cont'e««io 
'  non  potest  dividi,  nee  psena  extraordinaris  im- 

*  poni,  et  sic  confitens  omiiinoabsoUendDsest.' 

Whereas  it  is  replyeil  by  my  Lord  Adrocat, 
that  the  relevancy  of  the  qualification,  and  dis- 
conformity  of  the'pannel's  deposiHoits,  is  not 
proper  to  be  debated  here,  but  must  he  remitt^ 
to  the  assize  ;  it  is  duplyed,  That  all  disputt 
and  debate  of  law  must  be  decided  by  the 
judge,  and  is  not  pertinent  tt>  be  agiiaied 
before  the  assize,  who  are  only  judges  J'acii  ti 
quitsitoret  to  make  inquiry  into  the  verity  ui' 
the  deed. 

Whereas  it  is  replyed  by  my  Lord  Adrocat, 
that  interliniug  *  vel  in  acta   ipso,  ?d  post 

*  actum  quocmiqiie  tempore,*  of  a  piece  drawn 
up  for  the  use  of  the  pannel  and  otliers  iu- 
terested,  evidences  the  panneKs  accessary  con- 
curse  in  the  forming  and  de\'isii)g  the  piece: 
it  is  duplyed.  That  it  is  most  unreasooable, 
because  it  should  follow,  thai  interlining  of  anv 
piece  or  book  should  import  coocurse  in  tie 
first  framing  of  it,  which  is  contrair  to  reason. 

Whereas  it  is  replyed  by  my  Lord  Adrocat, 
That  *  principium  et  finis  tanqiiam  duo  exireina 

*  medium  includunt ;'  as  is  acknowledged  by 
OS  in  the  u-e  of  that  maxim;  and  comeqaendy 
that  the  first  intimation  of  the  pannel's  know- 
ledge, and  the  immediate  receiving  of  tl»e  piecf 
challenged,  and  interlining  ex  post  factor  art 
relevant  to  make  the  pannel  author,  or  airt 
and  part.-.it  is  duplyed.  That  that  maxim  u 
used  by  us  in  the  interpretation  of  sundry  pas- 
sages of  a  piece  done  unico  contextVy  wiiidi 
therefore  must  be  presumed  to  be  done  «w 
animo  et  unt  stylo^  by  the  analogy* of  t^ two 
extremes  interpreting  the  midst;  and  canne*« 
.be  used  to  make  disparat  acts,  to  join  pre- 
poste'ously,  to  prove  accession  in  forming  and 
deviiiig,  seeing  tlic  first  imitation  alledjscd  by 
my  Lird  Advocat  is  of  knowledge,  which  pre* 
supposeth  a  thing  to  be  done. 

Where  it  is  replied  by  my  Lord  Advocit, 
that  tlif  hibel  produced  before  the  lords  of  dw 
coniiiiittee  with  the  pannel*s  .depositioni,  not- 
withstanding promise  and  assurance  that  th^ 
shoirfd  Ao<  be  uswl,  way  be  used  by  my  Lort 
Advocat.  and  that  the  procedure  of  the  lorti 
of  committf  e  is  most  warrantable,  that  dw 
piwnol  wjis  obliged  to  answer  by  liis  allead?- 
aoce :  ir  is  duplyed,  That  the  warrantable  pro- 
eedt^re  of  the  committee  is  not  osntestcd,  dot 
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rsniinc  be;  and  that  the  panne  I,  albeit  be 
cuuld  not  decline  his  majesty's  comntisttiooera, 
tuh(ht  very  well  in  reason  and  law  have  refused 
to  depone  hia  own  dittay.  And  we  adhere  U\ 
the  former  citfttions,  averring  that  the  assurance 
civen  by  judj^es  should  secure  pannels  agoiiist 
aoj  use  that  could  have  been  made  of  iheir 
depositions. 

It  is  add«d  to  the  duplies  by  Mr.  Robert 
Mae^i^  Tbat  where  my  Lord  Advocathas  re- 
plied, chat  the  oath  of  k  party  to  be  indicted 
may  be  ur^ed   in  crimijials,  ^  quod  hoc  vix  sit 

*  auditum  in  jure/  Claras  §  ak.  QiuskC.  63,  et 
Quest.  45,  nam.  9.  Ahd  if  it  hath  been  prac- 
ticed in  sonio  parts,  as  likewise  in  this  country 
ui  the  E&anunatiou  of  these  who  are  to  be  in- 
dicted, '  CoiMuetudo  illA  est  vetustas  error  la 
'  quae  noa  adeo  suo  momenta  valitura>  aut  ut 
'  legem  vincat  aut  ratioueni/  Apud  Gresori- 
urn,  et  Codice  Justiniano,  qus  sit  luntta  Con- 
suetude. The  reason  of  the  law  is,  that  the 
nuiintainiug  of  oar  life  is  so  natural,  tliat  what 
will  we  not  say  for  the  defence  of  it  ?  *Et  su- 
'  pra  omnia  evitandum  est  perjurium/  And 
tiie  reasons  of  the  practicians  is  nathinfr,  which 
is  lest  crimes  should  be  unpunished  :  for  upon 
prubation  by  writing,  witnesses  or  other  con- 
fessiaii,  qua  twn  est  jurat»,  or  upnn  preiump- 
tiunrt  luer.  mtridiana  clariortt^  an  aliedged  cri- 
minal may  be  put  to  the  knowledf^e  of  any  as- 
s)Le ;  or  otherwise  the  question  may  be  used, 
'  ad  elicieotiBm  veritatero.'  And  where  cele- 
rity of  pusiistiioem  may  be  objected  rather  or  a 
man  peijure  himself,  '  vindicias  tarditas  sup- 

*  plicii  gravitate  rompense^ur.'  But  accepting 
the  practique  to  be  so,  I  say,  that  '  in  confes- 

*  bione  juratn  nullo  poKna  metu  propter  impu- 
^  nitatem  promissaro.*  The  maiiira  of  the  law 
Biuit  be  here  received,  quod  approbo,  non  re- 
pTobo;  especially  seeiug  the  pannel  was  so 
simple  and  careless  in  respect  of  his  innocency, 
tJ«at  he  remitted  the  forming  of  his  depositions 
to  tbe  lords  of  committees  themsehxs,  he  be- 
ing tlicn  removed  the  time  of  the  dyting  and 
>ft riling  uf  tliem,  and  did  subscribe  them  Jide 

Where  it  is  replyed,  that  advising  and  devis- 
ing in^y  be  attnbiited  or  qunlitied  hy  any  sub- 
sequent tieed  to  the  aliedgcd  criiiis  ;  it  is  an- 
swered by  that  of  Sullust,  *  Kt  auiequara  inci- 
'  pius  consult o,'  &c.  and  so  ii  is  in  tuandalo. 

And  as  to  tite  ratihabition,  et< 7^'*'''' J'' ^^^''  ^^"^ 
it  is  to  be  understood  <  in  criininibus  nmrifes- 
'  ti<«,  et  non  ubi  quseritur  de  nomine  criminis ;' 
an  in  our  case.  And  remits  to  the  distinction 
alledged  in  the  hii^der  part  of  the  first  excep- 
tion. 

It  is  duplyed  by  Mr.  ."Roger  threat  to  the 
tno  practiq'je^  of  Auchindrane  and  Carrarie 
alledt^cd  by  my  Lord  Advocat,  That  they  suit 
not  this  case,  s^yme  ihat  depositions  should 
not  prove  in  favnur  of  the  pnoncl,  because  if 
any  depf>«>itir*ns  were  given  by  these  two  per- 
sons, not  granting  the  same,  they  were  given 
after  their  indictment  for  the  crimes  of  murder ; 
kttt  here  tlie  depoutioos  are  given  before  any 
crimt  khowa.    Stoaudijf  If  any  depositions 


were  given,  they  were  the  voluntary  deposit 
tions  of  the  party,  not  demanded  by  tbe  judge. 
Thirdly,  it  is  not  repl)ed,  that  these  delinquent* 
proponed  any  defence  upon' their  depositions, 
and  crated  their  said  depositions  to  verify  the 
said  dispute.  Lastly,  it  was  not  there  alledged 
and  ofiered  to  be  proven,  That  there  was  ane 
other  author  of  tlte  said  murder,  which  was 
their  crime;  whereupon  if  they  had  conde- 
scended and  offered  to  prove  the  san)e,  their 
depositions  would  have  been  further  respected. 
In  respect  of  ^hich  clear  diHerences  of  tliese 
delinquents  fama  this  ease,  no  respect  can  be 
had  to  the  practiques  alledged. 

The  Dyet  continued  till  t6-morrow  the  lllh 
instant. 

Curia  legitime  afBrmata,  the  said  11th  of  De- 
cember, 1634.  Parties  and  Procurators  &• 
before. 

The  kingS  raajestjj's  Advocat  having  Iieard 
tbe  Duplies  made  to  his  lordship's  Reply,  de*, 
clares  that  he  finds  notliing  viorthy  therein  to 
be  answered,  except  'oi»e  point  of  law  moved 
very  impertinently  anent  tlie  division  of  con> 
fission  in  criminals,  and  another  made  infa^to 
anent  tite  challenge  made  to  the  committee  in 
an  alledged  promise  made  to  the  panael  at  the 
time  of  his  examination.  And  for  the  first, 
which  is  disputable  injurty  if  it  had  been  per- 
tinent to  tlie  purpose,  his  maje$;ty*s  Advocat 
declares  he  would  have  triplyed  thereto  in 
writing,  and  is  ready, -upon  my  Lord  Justice's 
desire,  to  clear  it  to  his  lordship.  And  as  id 
the  other  part  infucto^  it  is  more  pertin<>nt  to 
be  cleared  before  the  assyze.  And  therefore 
he  supersedes  his  answer,  excepted  he  he  cn^ 
Joined  thereto  by  my  Lord  Justice  General. 

QttinfOy  It  is  alledged  by  Mr.  Roger  M&mat 
for  the  pannel  against  the  second  allernative 
of  the  Dittay,  That  the  pannel  ought  to  be  at* 
soilzed,  and  cannot  be  put  to  the  knowledge 
of  an  assyze,  for  alledged  hearing,  concealing, 
and  not  revealing,  and  not  af)prehending  of  tlus 
author  of  the  alledged  infamous  libel,  and  al- 
ledged divulging  and  dispersing  tliereof,  as  the 
Dittay  bears :  because  giving,  and  not  grant* 
ing,  that  tiie  ftircsnid  suppacation  quarrc -lied 
might  be  found  sr^ndalous  against  Mr.  William 
llaig,  tlie  known  author  thereof;  yet  quood 
this  pannel,  who  is  not,  nor  cannot  be  found 
t)ie  author,  it  cannot  be  so  declared,  because 
tbe  addition  of  the  act  1594,  niiliuts  only^^ 
against  such  writinirs  as  are  maniteslly,  dearly, 
and  without  doubt  or  difficulty  evident  and 
seen,  and  known  to  be  infamous  lihels,  and  at 
the*  very,  first  sight  may  appear  such  unto  e^'ery 
ordinary  imderbtnnding.  But  the  quarrrlled 
supplication  being  of  a  dutiful  strain,  and  such 
as  might  be  mistaken  even  by  very  understand- 
ing readeis  and  hearers,  the  addition  of  the 
said  act  can  no  ways  be  extended  to  the 
hearers,  concealers,  not  revealers,  »ud  not  ap* 
prehenders.  But  *o  it  i«,  that  the  said  quai^ 
relied  supplication  was  defivered  by  the  said 
author  to  tke  pannel  as  an  billable  soppticfuioe« 
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and  fiven  by  bini  to  the  eftrl  of  Rothes  as  an 
tiumole  supplication,  and  .returned  to  him  un- 
der the  same  uanie :  likeas  the  pannel  is  con- 
tent to  make  fnith  aiient  his  knowledge  and 
conception  thereof,  that  he  received  and  re- 
tained the  samefo^iomine ;  and  therefore  can- 
not'be  put  to  an  assyze  up6n< these  points,  see- 
ing they  are  points  ttiat  cannot  in  reason  be 
found  capital  by,  the  common  and  civil  law, 
bnt  by  the  said  addition,  lYhicb  was  made  in 
turbulent  times,  and  never  took  effect,  bat  in 
continual  desuetude,  as  has  been  said  before. 
And  it  "were  very  hard,  upon  such  une  act, 
never  practised  heretofore,  to  make  noblemen 
and  otners  his  majesty's  good  subjects  obnoxi- 
ous to  a  capital  crime.  And  albeit  the  said 
quarrelled  supplication  might  now  be  found  to 
oe  infamous,  yet  the  finding  it  now  to  be  such, 
ought  not,  nor  cannot' be  drawiv  back  to  infer 
the  pain  of  death  upon  those  who  bona  fide  did 
not  think  it  such,  as  now  it  is  said  to  be  by  the 
taid  Dittay;  they  having  '  justam  et  probabi- 
^  lem  ignorantiam,'  by  doing  that  which  truly 
tbev  did,  thereby  not  to  have  incurred  the  hard 
ancf  rigorous  censure  of  the  said  act  of  parlia- 
ment. Secondly,  It  is  alledged,  that  absohi- 
iuf  ought  to  be  granted  ut  supnt  to  the  pannel, 
because  the  supplication  quarrelled  was  never 
declared  heretofore  infamous:  and  before  it 
bad  been  declared  infamous  and  scandalous, 
and  by  the  said  declarator  the  pannel  had  been 
certified  of  the  danger,  the  alledged  having  and 
hearing  thereof  cannot  be  now  sustained  as  a 
relevant  ground  to  infer  this  criminal  pursuit 
and  pains  of  death  against  him.  And  with 
reason  it  should  have  b^en  first  so  declared 
against  him,  that  he,  and  others  his  majesty's 
loyal  and  good  subjects,  beiug  lawfully  war- 
ranted by  the  said  Declarator,  might  have 
thereafter  eschewed  to  have  offended  in  that 
kind.  Thirdly,  abtolvilur.  ought  to  be  i^rantec)', 
because  the  said  quarrelled  supplication  was 
intended  and  offered  to  he  presentect  to  his  sa- 
cred majesty  ;  which  intended  offer  of  the  said 
supplication  by  the  earl  of  Rothes,  put  the 
pannel  in  lutOy  that  he  could  never  have  sus- 
pected any  crime  or  punishment  for  heari^ig, 
keeping,  &c.  (o  have  followed  after  (he  sai(3 
intended  oflfer :  and  so  was  thereby  in  optima 
Jide  to  hear,  keep,  and  not  to  reveal  any  tiling 
thereanrnt.  The  making  of  the  which  offer  to 
his  royal  majesty,  in  the  pannel's  judgment, 
did  then  vindicat  him  that  he  thought  nor  con- 
ceived not  the  said  supplication  scandalous  or 
seditiotis ;  seeing  it  is  pre&umcd  that  no  roan 
of  judgment,  or  ordinary  .sense  and  reason, 
would  be  so  foolish  as  to  offer  his  oitn  Dittay 
to  his  prince. 

And  that  the  Pannel's  innocency  may  far^ 
ther  appear,  and  that  his  Opinion  and  Judg- 
ment ol  the  said  quarrelled  supplication,  as  be 
offers  to  declare  the  Srtme  then  to  have  been, 
may  be  trusted  above  all  other  presumptions 
that  can  be  adduced  in  the  contrair ;  it  is  to  be 
remarked,  and  gravely  and  wisely  considered 
by  the  judges,  that  the  pursuer  in  effect  has  no 
Mhtr  evideucc  nor  probation  of  the  said  par- 


ticulars libelled  in  the  said  dittay  against  die 
pannel,  but  such  as  proceed  from  his  own  de- 
positions made  before  the  said  committee: 
which  point  is  so  considerable,  that  in  reascs 
no  advantage  should  arise  thereupon  agaiait 
him,  seeing  he  was  not  obliged  thereto,  but  of 
his  Qvrn  accord.  And  as  in  law  a  person  ac- 
cused criminally  cannot  be  compelled  either  to 
depone  or  declare  at  the  command  of  the  iudge, 
so  the  depositions  given  by  this  pannel  before 
tlie  said  committee,  shouhi  not  be  respected,  in 
so  far  as  the  same  may  be  made  ane  ground  of 
the  said  dittay,  which  concludes  and  infers  oo 
less  against  the  pannel  nor  the  pain  of  death. 
And  for  tlie  point  of  concealing  and  not  rs- 
vealing  the  said  writ,  defmcto  tbe  same  was  re- 
vealed by  tbe  pazmel  to  the  earl  of  Rothes,  ia 
so  far  as  the  same  was  appointed  to  be  pre^ 
sented  to  his  sacred  majesty,  and  thereby  to 
have  been  revealed  to  his  biglmess :  likeas  ac- 
cordingly the  earl  of  Rotiies  did  offer  to  {>reseut 
the  same,  as  said  is.  In  reelect  whereof,  s^ 
solvitur  from  the  said  concealing  and  not  re* 
vealing;  <i 6so/vi<Kr  likewise  for  .not  apprehend- 
ing^ because,  as  is  said  before,  the  paonel  ii 
ready  to  declare,  that  in  bis  judgment  and  con- 
ception he  did  not  think  the  said  quarrdied 
supplication  to  be  such  as  it  is  libelled  by  the 
dittay,  for  the  reasons  before  adduced.  And 
iu  that  lespect  it  was  hard  for  him  as  a  private 
man  to  take  upon  him  to  apprehend  tbe  author 
of  a  writing,  which  before  he  had  not  conceived 
to  fall  within  the  compass  of  the  said  art  of 
parliament.  For  albeit  in  matters  of  treasos 
all  good  subjects  are  obliged  in  duty  under  ail 
highest  pain  to  discover  and  delate  authors aod 
practisers  thereof;  yet  in  other  matters,  is 
writing,  and  such  like,  wherein  are  doabtfol 
and  ambiguous  expressions,  which  may  suffer 
divers  interpretations  and  constructions  acconi- 
ingto  the  humours,  capacities,  and  conceptioos 
of  the  readers ;  tliere  is  no  such  necessity  posed 
by  the  said  acts  of  parliament  libelled,  nor  by 
the  makers  of  the  same,  that  a  writing  comiug 
to  a  man's  hands,  whereof,  he  nmk^  not  the 
right  sense  and  meaning  as  otiiers  do  make 
thereupon,  that  the  said  writing  not  rightlj 
ufid^rbtood  by  him,  shall  thereupon  be  a  ground 
of  a  criminal  pursuit  to  make  him  lose  his  life 
for  iK>t  taking,  or  not  apprehending,  or  not  re- 
vealing the  author  of  tne  said  writ.  The  pre* 
parative  seems  dangerous  andsingular ;  it  would 
therefore  be  carefully  adverted  untOy  specially 
at  this  time,  and  in  this  case;  when  as  tbe  put- 
ting of  the  said  act  in  practice,  seems  to  hare 
the  first  beginning  upon  this  pannel.  And  the 
raking  and  apprehending  of  leidges  has  hereto- 
fore been  dangerous. to  sundry  apprehenders ; 
and  is  instanced  by  the  earl  of  Queensbury  and 
the  laird  of  Geichtis  practices,  for  taking  of 
leidges  at  their  own  hands.  •  , 

It  is  answered  to  that  part  of  the  said  Dittoy 
aneni  Mr.  Haig*s  apprehending  of  Lis  own  dan- 
ger upon  the  simple  sight  of  the  oonwiittees 
letter  hy  the  pannel.  That  that  cannot  make 
the  pannel  accessary  to  his  escape,  no  more  nor 
bis  own  consent  aneot  the  penuing  of  ibe  s^d 
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quarrelled  mppUcatiaa  cao  make  the  pannel 
airt  and  pare  uf  ihe  formin|i(  and  penning  there- 
of; seeing  the  said  pHnnel's  second  deposition 
bears  tiiat  he  was  neither  upon  the  counsel  nor 
kiiow{edge  of  bis  escape,  and  knew  not  of  it 
'cili  ihree  or  four  d;iys  alter  he  was  gone.  THat 
pare  of  the  ditcny  anent  the  panuei's  receiving 
of  Mr.  iiai^'s  iecier,  is  no  wav  relevant  to  infer 
the  pain  and  crime  hbeiled  against  tlie  pannel. 
First,  because  this  is  not  a  matter  of  treason, 
wherein  receiving  and  writing  of  letters  are  pro- 
hibit. Seomdiy,  The  pannel  was  not  prohibit 
by  the  li»rds  of  the  commitcee  to  receive  any 
letters.  Thirdly,  The  said  letters  are  produced 
and  delivered  lo  the  saids  lords,  which  in  rigour 
of  Utw  be  needed  not  to  have  done.  Fourthly, 
fienig  produced,  they  prove  nothing  against  the 
puooel,  but  are  clearly  in  his  favour ;  because 
Mr.  Haig  professes  himself  therein  to  be  autlior 
and  praiier  of  the  said  supplication.  And 
where  it  follow*!  in  the  said  dittay,  that  it  ia 
affirmed  and  avowed  in  some  of  the  said  roifr- 
sivei,  That  Mr.  Haig  had  the  pannel's  appro- 
bttion  and  allowance  to  the  making  and  pen- 
ning of  the  said  supplication,  that  is  altogether 
trreievaot,  as  baviiig  no  warrand  from  the  said 
miisive  letter,  which  contains  no  such  affirma- 
tion as  is  libelled.  And  the  pannel  craves  the 
letter,  bearing  that  passage  presently  to  be  read, 
seeing  it  it  in  my  Lord  Advocat*s  faiands ;  which 
desire  should  be  granted,  because  the  pannel 
has  seen  it,  \«itb  the  rest  of  his  said  missives,  by 
warrand  from  my  lord  justice  and  his  assessors. 

It  is  added  by  Mr.  Alexander  Pearson  to 
the  Exception,  That  the  pannel  is  not  guilty  of 
conuealing,  not  revealing  and  divulging  of  the 
alled^ed  infamous  libel,  becaose  the  wiiting 
quarrelled  being  in  form  of  ^  supplication,  and 
u^d  as  a  supplication  by  offer  made  thereof  to 
bis  Diajesty,  who  then  gave  no  signification  of 
any  offence  therewith,  the  pannd.  is  not,  nor 
cannot  be  counted  formally  a  concealer,  not 
n veaier,  or  divul(;er  of  an  infamous  libel,  there 
bfiog  no  such  knovvledge  nor  opinion  anent 
tlie  writing  foresaid  of  the  pannel :  '  Quia  in- 
'juriam  potest  facere  nemo,  nisi  qui  sdt  se 
'  injuriam  facere.'  Leg.  3,  §  3,  F.  de  Injuriis. 
'  Sed  a(x:usatus  non  babebat  hanc  scientiam, 
'  sed  jnstam  causam  orcdeiidi^'  to  think  of  it 
otherwise  as  a  supplication,  for  the  reasons 
above  rehearsed.  And  as  when  any  is  accused 
ef  thefl,  it  is  a  good  defence  to  say,  *  Quod  do- 

*  mini  voluntatc  et  consensu  rem  contr^ctant, 
'saltem'  pntavit  dominum  consensurum,  sire 
'  id.  falso,  sive  id  vero  ptuct ;'  expressa  Leg. 
46,  §  7,  dc  Furtis,  *  maume  dum  subcrat  infra 
\  causa  ita  credendum.'  So  hy  the  like  reason 
in  the  matter  of  meddling  with .  the  infamous 
libel,  it  must  defend  the  pannel,  that  he  had 
no  knowledge  or  conscience  of  ane  infamous 
libel,  and  time  he  had  just  and  probable  causes 
to  think  of  it  as  a  supplication,  *  sive  id  falso 
'sive  id  vero  putavit,  et  generaliter  ubi  de 
'  obliganda  queritur,  propensiores  esse  dehere 
'  uos  (si  habeamus  nccasionem)  ad  negandum, 

*  ubi  delifaerando  adlibcrationem,'  ail  iiriaiuiSi 
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Leg.  47,  de  Ohligatioiiibus  et  Actionibosi 
'  ergo  in  re  praifsenti  rapieuda  est  occasto  ad 

*  lil^rationem  ntcusati.'  Specially  anent  the 
divulging,  becau:>e  this  point  of  dittay  anent 
divulging,  is  not  founded  upon  any  acts  of  par* 
hamenty  but  only  upon  the  common  and  civil 
law,  and  therefore  should  be  decided  by  the 
said  law :  by  which  the  defeuce  now  «Uedged 
for  the  pannel  is  very  relevant.  Farder,  thai 
part  of  the  dittay,  bearing  that  the  pannel  by 
shewing  to  Mr.  Haig  of  the  warrant  of  his 
citation,  did  thereby  giv^  him  occasion  to  escape 
turth  of  the  countrf,  is  not  relevant ;  beoaus>e 
that  which  of  itseli*  is  good,  may  give  occasion 
to  evil :  and  the  punnel's  shewing  the  warrant 
qf  his  citation,  is  no  more  nor  if  being  verbally 
cited,  he  had  told  Mr.  Uaig  of  hia  Citation, 
which  is  no  crime. 

It  is  added  by  Mr.  John  Nisbet,  that  the 
diitaf  subsuming  conceal ng  of  the  piece  quar- 
relled, is  contrary  to  itself,  bearing  4:he  impart- 
ing ol  it  to  ray  lord  Kothes,  of  purpose  to  pr^t- 
sent  to  the  kind's  m  jtsty. 

It  is  added,  that  the  not  apprehending  the 
author  of  an  infamous  lihel,  is  not  relevantly 
qualified,  by  the  not  taking  of  Haig;  6eeii^ 
It  is  not  ]il>eUed,  that  the  ailedged  Iil^el  was 
declared  to  he  of  that  nature,  or  conspicuously 
or  nottourly,  at  least  to  tlie  pannePs  knowledge, 
an  infamous  piece;  and  that  it  was  in  the 
pannel's  power  to  apprehend  the  author  with- 
out incurring  any  hazard  of  law,  for  the  inju- 
rious inierpellaiion  or  apprehending  of  any 
person,  vihom  he  was  not  able  to  convnice  to 
be  author:  specially  seeing  the  not  ap[jrfhend- 
ing  oT  the  alithorf^f  a  treasoiiable  piece  cannot 
import  any  ^uilt  against  the  not  ajsprehender, 
who  is  not  able  to  conviuci'  the  author  of  the 
crime  by  lawful  probation,  and  therefore  not 
obliged  to  apprehend,  since  he  cannot  do  it 
w  ithout  the  danger  of  retaliation,  in  case  he 
succumb ;  James  6,  par.  2,  cap.  49.  And  in 
law,  *  Qui  injuriose  (nterpeUit  in  judicio  civili 

*  tenetur  injuriam,'  F.   de  Injuriis,  Lege  19. 

*  Et  si  liber  pro  fugitive  apprehensos  sit,  ap- 

*  prebendens  punitur.'  Ana  by  the  like  rea- 
son, tlie  apprencnder  of  a  party,  whom  be  canngt 
convince  b}^  lawful  probation,  is  punishable; 
and  in  the  civil  law,  he  is  obnoKious  in  the  pains 
of  Lex  Juha  de  Vipublica,  and  of  Lex  Cornelia 
de  Injuriis. 

Secondly,  The  apprehending  injoined  by  act 
of  parliament  is  only  subsidiary,  when  a  party 
is  declared  author,  and  cannot  be  well  appre- 
hended by  the  judge:  and  a  party  that  is  ready 
to  delate  the  author  of  an  infamous  piece,  to 
the  end  that  he  may  be  apprehended  by  the 
judge,  he  is  not  obliged  to  apprehend  him  sum- 
marly. 

1  hirdly,  The  not  apprehending  of  tlie  fore- 
said author  is  excuseable ;  because  the  pannel- 
was  enjoined  by  the  lords  of  the  committee 
not  to  divulge  the  business  whereupon  he  was 
ronveoed,  and  to  keep  all  things  secre^  until 
his  deposition. 

It  is  farther  etkcd  by  Mr.  Htbeti  M^tiegUl, 
2» 


C59]       STATE  TRIALS,  10  Charles  I.  1634-.— ?%«  Trial  qf  Lord  Balmeriiw,      [660 


aaent  the  not  apprehending,  That  the  pannel 
ou^^ht  to  be  assoilzed  theretrom,  because  free- 
dom is  so  natural  and  favourable,  that  even 
amongst  the  Romans  many  of  their  magistrates 
had  not  Prehen»ionem ;  and  that  which  the 
tribunes  of  the  people  had,  it  was  aUo  for  the 
peoples  freedom.  Gellios,  lib.  13,  cap*.  IV. 
Wherein  it  is  certoin  of  the  law,  '  quon  nee 

<  magistral ibus   licet  aliquid  injuriose  fiiccre, 

*  qain  injuriarum  teneantur.'  Leg.  nee  M  agist. 
32,  F.   de    Injuriis.     *  Unde   etiam  capture 

*  debet  esse  ex  decreto  judicis  et  judicia  qus 
.*  resultant  ex  processu  generalis  mquisitionb 
'  debent  esse  sufficieutia  ad  capturam,  decer- 

*  niturque  captura  ex  facti  qusditate  et  debet 

*  processus  esse  informatus  licet  reus  qui  cap;- 

<  endtts  est,  non  citatus  sit:'  Clar.  §  ultima, 
Qusest.  S8y  ec  Qosestione  20,  num.  2.  <  Quod  in 

*  delictis  enormibus  id  ita  hodie  servatur.'  If 
then  it  be  so,  tfi  magUtratibut  capturam j^lfenti- 
tut,  can  it  be  thought  that  any  municipal  law  can 
command  apprehension,  **nisi  in  ca&ibus  dc 
'  jure,  et  ratione  competentibus  ?*  And  so  '  in 

*  criminibus  decorum  enormitate  jam  satis  con- 
'  Stat'  (where  the  panpel  professes  before  God) 

*  etjurisjuraodum  purgativum  de  jure  recipitur/ 
Leg.  Lex  Cornelia  5.  §  8,  de  Injuriis.  That  he 
never  remembered  of  such  an  act,  he  could 
never  have  imagined  at  that  time  the  piece 
quarrelled  to  have  been  of  such  a  sort,  much 
less  to  be  treasonable;  and  remits  here  to  the 
distinction  of  crimes  propounded  in  the  last 
part  of  my  first  exception,  where  crimes  and 
pains  ought  to  be  ruled  in  reason  e>'en  in  mu- 
nicipal laws ;  and  except  in  such  seditious 
speeches,  which  is  the  first  sort  of  inqrdinat 
speeches  against  a  prince, ' '  Ubi  et  tractatus 
'  adesse  debet,  ut  in  conjuratione  Catilinae ;' 
no  lawyer  did  ever  think  the  haver,  hearer, 
iind  not  revealer,  not  apprehender,  to  be  pun- 
ishable by  death ;  '  et  ut  videtur  absurdum.' 
All  municipal  laws  ought  to  receive  their  own 
limitations  according  to  reason:  and  remits 
here  to  the  second  part  of  my  duply,  in  forti- 
fication of  my  first  exception,  grounded  upon 
Gailus,  lib,  2,  Obseryatione  S3,  anent  the  in- 
terpretation of  municipal  laws ;  and  to  the 
limitation  expooing  the  act  134,  which  forbids 
any  man,  of  whatsoever  quality,  to  speak  in 
time  coming  anent  the  government :  which 
would  be  absurd,  if  it  received  not  its  own  li- 
mitation to  speak  (about  it)  in  council  and  pai^ 
liament.  And  repeats  here  again  the  gracious 
acts  of  our  dread  sovereign  anent  the  surveying 
of  the  laws. 

It  is  answered  by  my  Lord  Jdvocat  to  the 
fourth  Exception  propounded  against  that  part 
of  the  dittay,  whereby  the  pannel  is  indicted 
and  is  punishable  by  death  ;  and  that  by  the 
act  of  pari.  94.  for  not  apprehending  of  Haig 
the  author  of  the  infamous  libel,  and  for  hot 
revealing  of  the  same,  onght  to  be  repelled  in 
tbe  hail  members  thereof.  And  notwithstand- 
ing the  same,  thj  dittay  in  that  part  is  severally 
and  per  te  relevant,  ought  to  be  put  to  the 
togWlfdy  of  an  asize;  because  it  it  subsumed 


in  the  dittay  precisely,  according  to  the  words 
of  the  act,  That  the  pannel,  who  knew  Haig 
to  be  author,  did  not  apprehend,  but  concealed 
him  and  it,  and  not  revealed  them ;  and  also 
gave  occasion  to  Haig  of  his  escape;  and  since 
his  escape,  received  divers  letters  from  hioi,  which 
were  concealed  till  the  pannel  was  interrogat 
thereupon  by  the  committee.  And  where  it  is 
alledged  in  the  exception,  that  the  dittav  ii 
not  relevant  in  this  point,  not  condescending 
that  tbe  infamous  libel  was  declared  to  be  aa 
infamous  libel;  and  in  particular  that  the  diioj 
in  that  part  is  contrair  to  itself,  which  bears 
the  pannel  to  be  guilty  of  concealing  ;  and  jet 
bears  also  that  he  delivered  it  to  ine  earl  of 
Rothes,  to  be  presented  to  his  majesty :  it  is 
answered,  that  the  dittay  is  relevant,  because 
it  subsumes  directly  according  to  the  act  of 
parliament,  which  speaks  not  of  an  infiunoos 
libel  declared  to  be  so,  but  of  an  infamous 
libel  of  speeches,  which  are  so  realty  in  the 
self.  And  there  is  no  contrariety  in  tbe  dittay, 
because  giving  to  the  earl  of  Rothes  is  con- 
cealing, except  it  were  qualified  that  the  cirl 
of  Rothes  were  such  a  person  tu  whom  the 
act  of  parliament  ties  the  hearer  to  reveal, 
which  he  is  not,  not  being  of  his  majestVs  se- 
cret council.  And  where  it  is  alledged  that 
the  true  meaning  and  sense  of  the  act  is  only 
to  be  understood  of  reproaches  and  infamous 
libels,  which  are  certainly,  conspicuously,  and 
nottourly  so,  and  not  of  such  speecha  and 
libels  which  are  of  a  doubtful  and  ambiguous, 
or  indifferent  nature,  which  at  the  first  view 
and  hearing  could  not  appear  to  all  men  to  be 
infamous  and  scandalous  :  it  is  answered,  Hut 
^  Ubi  lex  non  disiinguit,  nee  nos  distingnere 
'  debemus.'  And  seeing  the  act  comprebends 
reproaches  and  scandalous  libels,  which  are  so 
really,  *  et  non  opinione,'  the  judge  and  assise 
are  obliged  to  judge  and  proceed  according  to 
the  nature  of  the  thing  prohibited,  as  it  is  so 
really,  and  not  to  leave  place  to  firustrate  tbe 
execution  of  the  law  under  tbe  veil  of  opinion. 
And  of  the  law,  <  ignorantia  juris  neminem  ex- 
'  cusat  ne  quidem  in  delictis,  licet  sic  ignoras- 
*  tia  probabilis  prscipue  in  atrocioribus,'  o( 
wliich  nature  this -is.  Neither  can  the  pannel 
pretend  excuse  upon  the  incertainty,  obscuritj, 
or  ambiguity  of  the  infamous  libel;  because 
this  infamous  libel,  by  the  first  view,  reading, 
and  inspection  thereof,  might  and  should  hare 
appeared  to  him  to  have  been  of  that  nature. 
And  "no  nobleman,  or  whatsomever  subject  ol 
whatsomevef  quality,  be^ig  of  the  pannel's 
knowledge,  learning,  and  understanding,  con 
or  could  justly  pretend  any  doubt  or  scruple; 
but  that  the  saicl  infamous  libel  was,  in  the  first 
view  and  reading  thereof,  of  the  nature  of  a 
scandalous  libel,  punished  by  death.  And  al- 
beit in  infamous  libels  against  subjects  there 
might  be  some,  shadow  of  excuse,  by  reading 
and  looking  upon  the  same,  and  receiving 
thereof  either  for  curiosity,  or  to  Icaro  the 
quickness  of  a  wit  evil  set  in  the  pcnoing  of 
such  infamous  libels :  but  such  excuses  are 
damnnUe  in  infainous  libels  which  touch  nitk 
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the  least  aspersion  or  blame  the  honour,  credit 
and  glorioas  estimation  of  our  gracious  sove- 
reign. Likeas  the  pannel  cannot  pretend  ig- 
oorance,  in  so  far  as  lie  granted  in  his  deposi- 
tions, that  after  his  receiving  thereof  from 
Haig,  when  he  did  communicate  the  same  with 
the  earl  of  Rothes,  that  they  found  the  same 
xti  such  a  strain  as  ought  not  to  be  presented 
to  our  gracious  sovereign.  ,  And  where  it  is 
aliedged  that  this  act  of  parliament  94,  in  the 
p<ii»ts  of  the  addition  auent  not  apprehending 
and  not  revealing,  are  not  of  crimes  punish- 
able to  death  by  the  common  law ;  and  that 
the  SI' me  has  been  in  lone  desuetude,  and  out 
of  use;  that  ought  not  to  be  respected,  because 
we  are  ruled  by  the  laws  of  the  kingdom,  by 
the  acts  made  by  James  ]^  and  James  4,  be^ 
fore  aliedged;  and  there  is.no  prescription  in 
law.  And  where  it  seems  to  be  adduced  to 
infer  <  probabilem  ignorant iam,'  it  is  answered 
'  Quod  omnis  igaorantia  Juris  est  improbabilis 

*  et  punihilis.'  And  where  it  is  aliedged  the 
pAonel '  habebat  ignorantiam  facti  eamque  pro- 
'  babilem  quae  excusat  iu  delictis ;'  in  so  far 
as  albeit  this  infamous  libel  was  punishable  to 
death  iu  the  person  of  the  author,  yet  it  cannot 
be  punishable  to  death  in  >  the  pannel,  not 
being  author  as  he  alltdges,  because  it  was  de- 
livered to  him  as  a  supplication,  to  be  presented 
to  his  majesty ;  and  that  be  presented  it  to  the 
earl  of  Rothes,  who  made  offer  thereof  to  his 
majesty ;  and  afber  returned  it  to  the  pannel, 
which  (as  the  pannel  alledges)  put  him  '  iu  tuto 
'  et  in  bona  fide'  not  to  apprehend  Haig,  not  to 
reveal  it  to  any  of  his  majesty's  council  as  a 
scandalous  and  infamous  libel,  because  he  did 
not  conceive  it  to  be  so ;  and  is  content  to  de- 
pone upon  his  great  oath,  that  he  did  not  know, 
oor  apprehend  the  same  to  be  an  infamous 
libel :  it  is  answered,  that  the  nature  aod  strain 
of  the  infamous  libel  must  be. the  rule  of  pu- 
nishment or  impunity,  and  not  the  opinion  of 
the  pannel ;  the  reproaches,  exprobations,  and 
scandalous  aspersions  thereby  put  upon  his 
majesty's  sacred  person;  estate,  and  government, 
being  so  nottour,  evident,  and  conspicuous,  that 
neither  the  pannel,  nor  none  of  his  knowledge 
Md  judgment,  could  pretend  excuse  or  igno- 
raiice  in  the  reading  thereof;  '  £t  est  ignoran- 
^tia  maxime  inexcusabilis  nescire  hoc  quod 

*  omncs  sciunt ;'  bat  especially  in  the  pannel, 
who  adverted  lo  it  narrowly,  and  heard  it  not 
simply  sf  oken,  bucliad  it  delivered  to  him  in 
writing,  which  he  keeped,  copied,  and  advised 
with,  and  found  the  strain  thereof  of  that  na- 
ture, as  was  not  fit  to  be  presented  to  his  ma- 
jesty. And  <vhere  it  is  aliedged,  That  the  pan- 
nel cannot  be  punishable  to  death  for  not  ap- 
prehending of  liaig,  and  uot  revealing  of  him 
and  his  infamous  lihel,  except  it  had  been  de- 
dared  to  have  been  infamous,  and  Haig  to 
have  been  the  author  thereof)  and  that  the 
apprehending  of  Haiyr  in  a  matter  so  obscure 
ud  doubtsome,  would  have  been  dangerous  to 
die  pannel  per  TmoiWa^mv  or  retaliation,  or^ 
^ah}ed  by  the  act  of  parliament  of  king  James, 
ois  ic.ije8ty*9  blessed  fintber,  of  happy  memory, 


pari.  S.  cap.  49.  It  is  answered,  that  act  of 
parliament  requires  no  other  declarator  but  thf 
real  naturo  and  quality  of  thie  speeches  and  in- 
famous libel;  neither  could  there  have  been 
danger  in  apprehending,  being  warranted  by 
the  law.  And  where  it  is  alleged.  That  all  de- 
pends upon  the  pannel's  deposition  which  he 
made,  voluntarily  for  satisfaction  of  the  lords  of 
committee ;  and  that  therefore  he  must  have 
yet  place  to  clear  his  own  depositions ;  and 
that  for  clearing  thereof,  he  is  ready  to  depone 
by  his  great  oath,  that  at  the  receipt  of  the  said 
infamous  libel,  he  received  the  same  as  a  sup* 
plication,  and  so  keeped  it,  and  retained  it : 
it  is  answefed,  that  the  most  substantial  part 
of  the  dittay  is  founded  upon  the  nature  of  the 
infamous  libel,  and  not  upon  the  pannel's  de* 
positions ;  wherein  his  denial'  ot  knowledge 
upon  oath  cannot  liberat  him  from  tlie  puniw* 
ment  of  death  contained  in  the  act  of  parlia- 
mei^t. 

And  where  it  is  aliedged,  that  albeit  the  jus- 
tice should  find  this  libel  to  be .  infamous  now, 
yet  it  cannot  be  drawn  back  to  the  lime  of  his 
receipt  from  flaig;  it  is  answered,  that  it  needs 
no  declaiTition  of  judge,  and  consequently  is 
not  to  be  drawn  back,  but  was  so  from  the  be« 
ginning. 

And  where  it  is  aliedged,  That. albeit  in  mat- 
ters of  treason  all  subjects  are  obliged  to  de* 
late,  yet  not  in  matters  which  are  doubtsome^ 
but  certain  ;  it  is  answered.  That  this  is  cer- 
tain^ *  et  de  jure  et  de  facto  :'  dtjurc,  because 
commanded  to  apprehend  under  the  pain  of 
death;  de  facto,  because  of  the  said  iiifamous 
libel,  which  is  really  and  of  the  own  nature  so. 
And  where  it  is  aliedged,  that  *  Credulitas 
'  in  furds  pnebet  causam  probabilem,'  for  the 
which  the  text  of  the  laws  are  adduced ;  it  is 
answered,  '  Quod  ilia  credulitas  probanda  est 
'  aliter  quam  per  juramentum  rei.' 

And  where  it  is  aliedged,  that  'pronioret 
'  esse  debemus  ad  liberandum  ;'  it  is  answered. 
That  this  has  no  place  in  atroeioribui^  and 
which  are  so  clear  and  manifest  as  this. 

And  where  it  is  aliedged,  that  the  Pannel 
ought  to  be  assoilzed  for  not  apprehending  and 
not  revealing,  because  he  did  reveal  it  to  the 
earl  of  Rothes,  who  did  make  offer  of  it  to  hiir 
majesty ;  it  is  answered,  '  Quod  nullo  modo 
'relevat,'  in  respect  of  the  act  of  parliament 
which  ordains  the  revealing  to  be  to  a  counsel- 
lor, which  Rothes  was  not.  And  the  offef 
to  his  majesty  by  the  earl  of  Rothes  twa 
reievat,  except  it  be  aliedged,  that  the  earl 
of*  Rothes  offered  it  to  his  majesty  ^  a  scan- 
dalous libd,  to  be  punished  confirm  to  the 
act  of  parliament;  which  is  not  nor  cannot 
be  aliedged.  And  supposing  that  this  re- 
vealing by  the  earl  of  Rothes  to  his  majesty 
might  be  sustained  as  lawful  for  procuring  im- 
punity from  the  act,  which  is  not  granted :  yet 
tlie  Pannel  is  punishHble  to  death  upon  the 
other  member,  for  not  apprehending  of  Haig. 
whom  he  in  his  depositions  declared  to  (lave 
been  the  author  thereof,  and  whom  he  miubft 
have  apprehended,  bqth  at  the  lime  of  receipt 
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tueteof,  and  also  at  the  .tirtie  when  the  Pannel 
shewed  to.Ilaijg  the  wan*aiid  of  his  citation 
before  the  Committee,  he  having  him  then  in 
his  powc;r.  And  where  it  is  alledged,  that  he 
could  not  apprehend  him  then,  in  respect  of  tlie 
comiuand  given  to  the  Pannel  by  the  Commit- 
tee, to  acquaint  no  persons  with  the  causes  of 
his  warning:  that  cannot  be  a(^duced  for  an 
excuse,  but  ratlier  makes  the  Pannel  inexcusa- 
ble, because  he  transgressed  the  command  of 
the  Committee  in  showing  of  the  warrand  to 
liaig,  and  yet  did  not  apprehend  him ;  but, 
•liowiog  of  the  warrand,  gave  him  occasion  to 
escape.  i\nd  where  it  is  alledged,  that  giving 
of  occasion  is  not  relevant^  and  also  that  re- 
ceiving letters  from  him  (not  bein^  in  a  mat- 
ter treasonable)  is  not  punisliable;  it  is  an- 
swered, That  these  circumstances  are  not  es- 
Motiol  parts  of  the  Dittay  per  se,  but  used  as 
•daiinioles  to  aggravate  th^  Pannei*s  crime  in 
not  apprehending  of  Haig,  and  entertaining 
with  hini  correspoac^ce  tSter  his  flight. 

And  where  it  is  alledged  the  letters,  if  they 
were  produced,  would  prove  nothing  against 
the  PaBnel,  but  in  his  favours,  non  e$t  hufut 
ioci^  because  now  we  are  only  upon*  the  rele- 
mUcy  of  the  Dittay.  But  when  they  sliall  be 
*  used  in  the  proper  place  before  the  assize,  it 
will  be  clear,  that  the  ffame  make  rather  agakist 
khan  for  the  Pannel,  in  respect  whereof  the 
laid  fourth  exception,  and  hail  members  tliere- 
ofy  ought  to  be  repelled. 

It  is  daplyed  by  Mr.  Rogtr  Mowat,  in  forti- 
fication of  the  Defence  proponed  for  the  Pan- 
nel, bearing,  that  giving  and  not  grantintj;  that 
tiie. foresaid  supplication  quarrell^  rninhi  be 
found  scandalous  gainst  Haig  the  aut|)or;  yet 
^uoad  the  Pannel  cannot  be  found,  because  the 
addition  of  the  act  94  railicats  only  against 
clear  writings,  clearly  known  to  b^  inHaimous ; 
and  at  th«  first  tliis  appears  not  so,  being  of  a 
ikrabtfal  strain,  astiie  excepYion  bears. 

Wliereunto  it  is  replied,  that  the  hail  mem- 
bers of  the  Dittay,  an«m  hearing,  not  revealing, 
ikot  apprehending  the  author,  arc  severally  re- 
levant, in  respect  of  the  act  of  parliniuent ; 
whereupon  it  is  subsumed,  that  the  Pannel 
knew  Haig  to  be  the  author,  and  did  not  ap- 
preliend  him,  but  concealed  and  revealed  nei- 
fher  him  nor  the  said  alletiged  libel,  and  sick" 
likc  occasioned  his  escape,  and  received  letters 
At>m  hitn  &ince.  It  is  dnplyed,  that  the  said 
fourth  ullcadgance  propontd  fur  the  Pannel, 
#tands  relevant  in  the  Imil  members  thereof, 
notwithstanding  of  the  said  reply  founded  U})«*n 
ihe  said  act  of  parliament ;  and'  (he  Pannel  re- 
fers hims^*  to  the  said  exceptirm  and  hail  mem- 
bers thereof,  to  be  judicially  pondered  and  con- 
sidered. And  farther  alledge^,  that  the  said 
feply  is  not  relevant,  bearing  that  part  of 
the  substuDption  of  the  Dittay  is  founded  upon 
the  said  act,  bearing,  that  the  Pannel  knew 
)inig  to  be  the  author,  and  did  not  apprehend 
him  :  Because  albeit  the  Pannel  knew  him  to 
be  the  author,  as  his  deposition  bears  in  these 
wordsy  that  he  took  him  to  be  the  author;  yet 


it  foUoweth,  not  by  good  consequence  in  law  or 
reason,  that  he  took  him  to  be  the  author  of 
this  as  a  seditions  and  scandalous  libel,  as  mj 
Lord  Advooat  in  his  replies  bears  hardly  upon 
us,  which  were  to  take  controDertum  pro  con- 
Jtsso  :  And  so  the  Pannel  still  abiding  hy  his 
former  defence^  acknowledges,  that  if  be  bad 
known  the  libel  to  have  been  infamous,  he  was, 
tied  to  the  strict  observance  of  the  act  of  par- 
liament made  against  libels  of  that  nature  and 
kind.  But  seeing  the  Pannel  was  still  denied 
all  such  knowledge  as  is  inforced  upon  him  by 
the  Dittay  and  reply,  and  that  it  is  against  rea- 
son that  any  (ufder  knowledge  of  a  writing 
should  be  inforced  upon  a  party,  oilierwise 
than  he  declares  himself,  and  has  declami  ah 
initio ;  for  he  has  still  affirmed,  and  yet  do«i 
affirm,  titat  he  never  conceived  that  quarrelled 
writ  to  have  been  infamous,  or  to  have  csrried 
or  rubbed  any  aspersions  upon  his  sacred  ¥h 
vereign ;  which  if  lie  had  perceive^,  he  would 
rather  have  lost  iiis  life  before  he  had  conceal* 
ed  one  jot  thereof,  as  he  was  bound  in  duty. 
And  so  seeing  the  gloss  and  comraeotar  of 
his  knowledge  of  the  said  libel,  must  al»aji 
be  referred  to  himself,  and  not  by  the  idiots 
made  in  the  Dittay,  importing  no  less  than  tb« 
lo^s  of  bis  life ;  the  said  reply  ought  to  be  re* 
pelled,  unless  it  were  alledged  that  the  Pannel, 
by  his  knowledge  and  by  his  underttaodin^ 
had  perceived  the  said  libel  to  be  as  the  Dittay 
bears,  which  he  pmfesses  he  never  did.  For  if 
this  eroand  hold,  that  'all  men  reading  writings 
should  hnve  a  like  knowledge  thereof;  and  that 
any  reading  a  writing  should  understand  ail  tbe 
sense  or  commentaries  that  could  be  made 
thereapon,  or  else  to  incur  such  pains  as  might 
follow;  this  inconvenience  might  ensue,  tt<«t 
bairns,  or  mere  ^norants,  or  fools,  reading  nri- 
tingsof  this  kind  and  nature,might  incur  the  self- 
same dangers ;  which  is  a  great  inconvenience,  for 
certainly  tliey  know  no  better :  and  by  their 
knowledge  they  apprehended  not  tlte  danger, 
which  wiser  and  more  learned  men  prying  mora 
narrowly  thereinto,  did  perceive  and  find  cot. 
For  it  has  pleased  God  to,  give  every  man  his 
own  particular  knowledge,  and  not  all  know- 
ledge to  one.  And  except  it  were  repUcd,  that 
the  Pannel  either  by  word  or  writing  had  signi- 
fied or  expresbcd  any  other  knowledge  or  con- 
ception of  the  said  quarrelled  writing,  which 
aaay  verify  agiainst  him  that  he  acknowledged 
the  same  to  be  scandalousVas  the  Dittay  bears, 
the  said  reply  should  be  repelled  as  imlevanl. 
And  the  conception  and  knowledge  of  the  said 
writing  mast  necessarily  be  referred  to  the  Pan- 
nel's  own  declaration,  whose  life  and  fortune 
cannot  be  taken  away  upon  another  man's  ei- 
position  of  a  writing,  which  the  Pantiel  is  con- 
tent to  make  faith  that  it  never  entered  in  fa»« 
judgment  or  sense  to  know  that  to  have  been 
the  meaning ;  which  if  he  had  known,  heoooU 
not  but  at  tlie  firbt  view  have  folfiiled  and  obeyed 
the  law  set  down  in  the  saids  acts  as  his  di^ 
sition,  and  his  carriage,  and  his  bygrnic  actions 
dearly  evince,  and  needs  no  further  questioiyn^ 
In  respect  whereof,  the  said  reply  ovght  to  bs 
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repelledi  as  dCogether  ifrdevaoty  for  tlie  rea- 
•ons  before  allecQed. 

Aad  wh^re  it  is  replied  by  my  Lord  Advocat, 
Ti)«t  tbe  giving  of  the  said  infamous  libel  by 
ihe  pannel  to  the  earl  of  Rothes,  is  de  facte  con- 
cealinj;,  except  the  said  earl  were  such  a  person 
to  ithoin  the  act  tyes  the  bearer  to  reveal  ;' 
nhich  be  is  not,  because  he  is  not  ane  cOun> 
^elior :  to  that  it  is  duplved,  That  the  said  re-  • 
ply  is  nu  ways  relevant,  because  albeif  the  said- 
'act  of  parliament  expresses  a  nuntber  of  kinds 
of  persons  in  place,  to  whom  the  crimes  pro- 
hibit by  the  said  act  ^,re  to  be  revealed ;  yet  it 
eidudes  not  other  persons,  but  that  such  crimes 
rosy  lie  revealed  to  them  as  vi  eil  as  to  the  prr- 
soos  ooDtained  in  the  act:  and  the  revealing 
Utereof  to  other  persons  would  be  counted  good 
Mn-ice,  and  not  taken  for  a  fauk  in  the  rcvealer. 
Secondly,  The  said  earl,  td  whom  the  said  writ 
was  revealed,  albek  he  he  not  privy-counsellor, 
jei  by  tlie  laws  of  this  country  he  is  born  a 
eouD^ellor,  and  was  so  at  the  making  the  said 
act,  as  all  the  earls  in  Scotland  were  then  :  and 
therefore  the  revealing  to  the  s;iid  earl  may  be 
c$tiiaat  CO  ha%'e  been  done  conform  to  the  said 
act.  I'iiirdly,  The  said  earl  is  ane  sheriflT,  and 
by  the  act  -of  parliament  the  saids  crimes  are 
ordaned  to  be  revealed  to  sherifis,  as  one  of 
the  persons  mentioned  in  the  said  act:  and 
tberelbre  the  delivery  of  the  said  quarrelled  writ 
to  die  earl  of  Rothes  by  the  pannel,  is  clear  re- 
vealing, ami  not  concealing ;  at  the  least  is  such 
rerealints,  th:tt  in  law  and  justice  should  liberat 
and  (ree  the  pannel  from  the  crime  libelled  in 
the  dittay,  ai^d  from  the  heavy  pain  that  follows 
tliereupon,  being  no  less  than  the  loss  and  tin- 
fid  of  his  hfe. 

And  where  it  is  replied  by  my  Lord  Advocat 
to  that  part  of  the  snid  defence,  bearing  that 
the  act  of  parliament  is  of  notorious  and  known 
seditions  libels,  and  not  of  doubtsome  and  am- 
bigttoas  writs,  which  in  reading  may  suffer  di- 
vert senses  and  constmctions,  of  the  which  last 
kind  it  is  alledged  that  the  writ  qoarrelled  is : 
to  the  which  ft  is  replied, '  Ubi  lex  non  disttn- 
'guit,  neque  oos  disiingoere  debemus.'  And 
seeing  the  act  compreliencb  reproaches  and 
scaadalous  libeU,  which  are  rf-ally  so,  et  non  in 
opinioM;  the  judge  and  a«.syrc  should  proceed 
iccordiug  to  the  thing  prohibited,  and  not  leave 
|»laceto  the  veil  of  o^anion :  To  that  part  of 
the  said  reply  it  is  duplycd  ut  tupr%.  That  albeit 
the  said  act  ompr^hends  reproachful  an^l  soen- 
dalous  libels,  which  are  really  so ;  yet  it  follows 
Qot,  fur  the  reasons  adduced  in  the  6r>t  duply 
niadeto  my  Lord  AHvocat's  first  reply  in^ me- 
diately preceding,  which  I  here  repent  6rcnVtf<a 
fMw ;  for  here  is  all  the  ccmtrotcrsy^  Whe- 
ther my  Lord  Advocates  opinion  in  the  dittay, 


or  the  pannePs  opinion  in  the  defence  against  ,  majesty,  and  refused  in  manner  contained  in 


tl»  dittay,  shall  corry  the  greatest  force,  seeing 
they  are  hoih  di6ferent  opinions.  And  it  seems 
ttKHt  lavriurable  and  roost  reasonable,  that  a 
nobleman's  hfe  being  quarrelled  and  drawn  in 
question  and  hazard  upon  the  interpretation 
and  commentary,  that  the  pannel  should  have 
the  preference  anent  the  interpretation,  for  pre- 


servation of  his  life,  honour,  and  estate ;  espe- 
cially in  respect  that  it  i>  not  only  simply  o& 
fared,  that  he  wouid  declare  the  true  meaning^ 
which  he  always  knew  and'  understood,  of  the 
said  writing,  but  likewise  offers  to  make  faith 
thereupon.  And  as  this  is  most  reasonable,  so 
it  ought  to  be  favoured  upunr  the  pannel's  part 
in  this  case,  90  heavy  and  so  dangerous  to  him; 
for  it  is  not  denyed,  but  the  act  prohibits  the 
hearing,  having,  concealing,  &c.  of  infarooui 
and  scandalous  writings ;  but  this  writing  quoad 
eum  cannot  l>e  called  so :  neither  prohibits  the 
act,  that  readers  of  such  writings  should  utiier* 
wise  read,  know  and  uadersund  the  same,  nor 
according  to  the  knowledge  that  it  has  pleased 
God  to  give  them. 

And  to  that  part  of  the  Reply,  bearing  that 
the  Pannel  cannot  pretend  excuse  upon  the  un- 
certainty and  ambiguity  of  the  said  quarrelled 
writing,  because  by  the  fir^t  view  it  might  and 
should  have  nppeared  to  liim  to  have  been  of 
.that  nature;  albeit  in  libels  against  sohjeott 
there  might  be  tome  excuse  by  reading,  retain*> 
ing,  and  looking  upon  them;. yet  the  pannel 
cannot  pretend*  ignorance  after  the  receiving 
thereof  from  Haig,  and  communicating  the 
same  to  the  earl  of  Rothes,  that  they  found  it 
of  such  a  strain,  ns  should  not  be  -presented  : 
It  is  duplyed,  That  this  part  of  my  Lord  Ad- 
▼ocat's  reply  doth  unwiUingly  force  the  pannel 
to  fall  upon  the  exposition  of  tlic  words  of  the 
said  libel;  which  cannot  be  eschewed,  in 
respect  of  that  part  of  the  reply,  bearing  that 
by  the  first^  view  it  might  and  should  have  ap* 
p eared  to  lum  to  have  been  of  the  nature  or  a 
seditious  libel :  which  the  pannel  flatly  refuses^ 
and  is  formally  contrair,  because  he  never  took 
it  to  be  so ;  for  the  first  words  of  tlie  said 
quarrelled  writ  are  thir,  (these)  ^  To  the  king's 
*  roost  excellent  majesty,  the  humble  Sopplica* 
'  tion  of  the  iords  and  other  commissioners  of 
<  the  late  parliament,  humbly  sheweth,'  &c. 
And  these  being  the  first  words  of  the  said 
writing,  if  in  reason  it  may  be  affirmed  that  tb* 
pannel  cannot  pretend  excuse,  because  by  the 
first  view  that  writing  containing  these  words; 
if,  1  s:iy,  it  might  and  shotUd  have  appeared  to 
him  to  have  been  a  seditious  writing,  the  pan- 
nel  remits  himself  about  it  to  the  wise  and 
judicious  deliberation  uf  the  judges  and  noble 
auditors.  For  as  it  has  been  oft  said  before, 
and  now  not  to  be  repeated,  the  pannel  declares 
that  he  never  took  the  said  writing  in  his  opi- 
nion and  judgment  for  any  other  kind  of  writing; 
or  libel,  but  for  ane  humble  supplication  and 
remonstrance,  in  all  hmnility  to  have  been  pre- 
sented to  hfs  sacred  majf  sty ;  and  which  accord- 
ingly was  delivered  to  the  enrt  of  Rothes,  to 
haVe  been  presented  and  by  him  oflFered  to  hit 


my  Lord  Advocates  own  declaration  of  his  sa- 
cred majesty's  *wn  speech  and  words  uttered 
to  the  said  eari  of  Rothes,  the  time  of  the  of- 
fering thereof:  whereupon  the  pannel  takes  in- 
struments. And  so  the  said  (|uarrel)ed  writinc 
not  beina  at  the  first  view  ?ediiioos,  as  is  libelled 
in  the  dittay,  and  contoiucd  in  the  reply,  but 
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in  the  said  first  words  being  a  most  bamble 
•application ;  the  pannel  roost  justly  pretends 
excuse,  that  seeing  de  facto  the  said  first  words 
are  not  seditious  at  the  first  view,  that  therefore 
he  ought  not  to  be  convened  by  this  dittay,  as 
haver,  hearer,  and  concealer  of  the  said  sedi- 
tious writing ;  but  ought  to  be  suflfered  and  per- 
mitted to  make  his  own  interpretation,  that  he 
never  thought  it  so ;  and  therefore  cannot  be 
pursued  cnminally  upon  his  life  therefore,  as 
the  dittay  bears. 

And  at  that  part  of  the  Reply,  bearing  that 
albeit  in  libels  against  subjects  there  might  be 
some  excuse  by  reading,  receiving,  and  looking 
upon  the  same ;  yet  the  pannel  cannot  pretend 
ignorance,  in  respect  of  his  depositions,  after 
receiving  from  Haig,  by  communicating  the 
same  to  the  earl  of  Rothes,  that  they  found  it 
of  such  a  strain  as  should  not  be  presented:  to 
tliat  it  is  doplyed,  That  the  saids  depositions 
make  nothing  against  the  pannel ;  for  the  pan- 
nel did  never  deny  the  receipt  of  the  said  quar- 
relled writing  from  Haig,  nor  that  he  did  com- 
municate the  same  to  Uie  earl  of  Rothes,  and 
chat  they  found  it  of  such  a  strain  as  should 
|iot  be  presented.  But  the  times  being  dis- 
tinguished, the  doubt  is  soon  solved;  for 
the  depositions  apparently  express  not  the 
times.  For  the  pannel  did  not  depone,  That 
before  delivery  of  tiie  said  quarrelled  writing 
to  the  earl  of  Rothes,  and  before  the  eari 
of  Rothes  his  intended  offer  thereof  to  the 
king's  majesty,  that  they  fi^uod  it  of  such  a 
strain  as  should  not  be  presented :  but  thut 
conference  betwixt  the  earl  of  Rothes  and  the 
pannel,  was  long  after  the  intended  offer  and 
refusing.  At  which  time,  upon  the  occasion 
of  the  harshness  and  misconstruction  of  some 
words,  that  speech  was  uttered  betwixt  them ; 
and  from  that  time  furth,  nothing  further  fol- 
lowed. And  therefore  the  paun^Ps  deposition 
makes  nothing  for  the  said  argument.  That 
the  pannel  could  not  pretend  ignorance :  in 
respect  whereof,  the  said  reply,  and  hail  mem- 
bers thereof,  ought  to  be  repelled. 

It  is  farther 'duplyed  by  Mr.  Alexander  Pear- 
son.  That  where  it  is  replied  by  my  Lord  Ad- 
▼ocat,  that  the  pannel's  opinion  of  the  writ- 
ing, and  the  alledged  probable  cause  oT  his 
ignorance  to  be  a  scandalous  libel,  adduced, 
cannot  defend  the  pannel  from  concealing, 
&c.  because  the  writing  in  it»eif  is  really  scan- 
dahms,  and  at  the  first  view  mi^ht  and  should 
have  appeared  in  that  nature  to  any  man  of 
the  pannel's  understanding ;  and  who  can  pre* 
tena  opinion  '  nesci^ndo  hoc  quod  ooines 
'  sciuntr  It  i:r  answered,  1  hat  tiie  pannel's 
opinion  of  the  writing,  and  the  probable  causes 
of  his  ignorance  of  the  same  to  be  scsmdaluus, 
docs  defend  the  pannel  from  the  crimen  ii- 
belted,  not  only  for  the  reasons  and  laws  al- 
ready adduced,  in  tbe  matter  of  injury  and 
other  crimes,  which  are  niobt  pregnait;  but 
also  because  no  capital  crime  whatsoever  i> 
or  can  be  committed  $ine  dolo,  whereof  the 
pannel  is  altogether  free  in  all  sorts  thereof; 


<  £t  a  dolo  vero  at  a  dolo  presumpto  ex  quali- 

*  ute  Aicti.'  '  A  dolo  vero,'  which  the  paonel'i 
innocent  intention  evinoeth  in  the  oefeDces 
proponed  for  him  in  the  steond  exemptioo; 
and  there  he  is  purged  abundandy,  for  tbe  res- 
sons  contained  therein,  which  are  here  repeat- 
ed  brevitaiit  eauMa, 

The  Justice  and  Assessors  continues  this  Djet 
'^tiU  to-morrow,  the  12th  instant. 

Guria  legitime  affirmata,  the  said  12th  of  Dec. 
1634,  &c. 
It  is  alledged  by  the  said  Mr.  *  Alexander 
PeanoHf  and  duplyed  by  the  pannel.  Secundo, 
That  the  said  Pannel  is  tree  *  a  doloprssuropto, 
'  quia  tunc  prssumitur  dolus  ex  qoalitate  facti, 

*  ubi  quis  facit  quod  scit  vel  scire  debet  le  nou 

*  dehere  facere  :  At  in  proposito  oosrro  nulla 
^  scientia  nee  conscientia  criminis  in  accosato, 

*  nee  ignorantia  ejus  quod  omnes  inielligunt.' 
But  most  just  and  probable  cause  of  ignorance 
of  the  writing  to  be  scandalous,  which  would 
have  affected  even  the  wisest  and  most  sagaci- 
ous then ;  although  now  ex  po$t  facto,  by  preg- 
nancy and  vivacity  of  spirit,  the  writing  qnar- 
relied  being  searched  unto  exactly,  the  ssme 
being  interpret  by  the  dittay,  and  urged 
upon  the  pannel  as  seditious;  wliich  inter- 
pretation now  of  it,  (»nnot  make  damnable 
the  estimation  and  opinion  of  the  writing 
quarrelled,  which  it  had  *of  before  amongst 
men  of  common  understanding,  to  make  culpa- 
ble of  capital  crime :    '  quia  injuriaruro  zsti- 

*  mntio  non  addit  tempus  quo  judicatur,  sed  ad 

*  id  quo  facta  est  referre  debet;'  ExpressaLe^. 
21.   F.  de  Injuriis.    <  £t  nunquam  crescit  ex 

*  post  facto  praeteriti  delicti  sestimatio.'  And 
it  is  hard  that  the  pannel,  upon  error  of  judg- 
ment, should  incur  capital  punishment. 

Where  it  is  replyed  by  my  Lord  Adrocat, 
That  the  pannel  cannot  pretend  ignorance  of 
the  writing- quarrelled,  because  by  his  deposi- 
tion the  7th  of  June,  he  has  declared  that  be 
thought  it  not  fit  to  be  presented  to  his  ma- 
jesty; It  is  ansiyered,  That  the  repfy  is  not 
relevant,  and  that  the  pannel  then  thinking  it 
not  fit  to  be  presented,  hinders  not  but  the 
said  writing  being  thought  fit  hy  others  to  be 
presented  to  his  mi^esty,  and  indeed  oflered  to 
his  majesty,  th«  pannel  thereby  was  confirmed 
the  more  to  think  of  it  as  a  supplication,  and 
may  make  the  defences  thereupon,  bis  ciedu- 
lity  foresaid.  , 

Where  it  is  replyed  by  my  Lord  Ad  vocal, 

*  Quo<l  omnis  ignorantia  juris  est  improbabilii 

*  et  punibilb,'  and  that  the  pannei  can  pre- 
tend no  probable  ignorance  thereof;  It  is  an- 
swered, That  tlie  addition  of  the  act  of  parlia- 
ment 94,  anent  cuncealent,  whereupon  this 
part  of  the  dittay  is  only  founded,  had  never 
^treflgth  nor  vigour  of  law,  (never  bein»  jet 
practised  against  any  since  the  fint  makms 
thereof)  hut  beii>g  as  it  were  by  de>uetudc 
abolished,  ut  supra  in  our  first  exception,  shews 
that  the  ignorance  tijereof  i**  neither  improba- 
ble, nor  punishable  against  the  pannel. 

Where  it  is  replyed  by  my  Lord  Adrocat  to 
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that  partof  tlie  foortheiceptioDi  bearing  <  quod 
'  crediilitas  id  funis  prcbat  causam  probabi- 
Mem/ and  that  by  parity  of  reason  it  should 
hare  place  abo  in  th^  matter  of  infamous  libeb; 
10  the  which  it  is  repljed, '  Quod  ilia  credulitas 

*  aliter  probanda  est  quam  per  juramentum 

*  rei:'  It  is  answered,  That  ifae  Pannel  urges 
not  his  credulity  of  the  writ  quarrelled  upon  his 
own  Dedarstiony  only,  but  also  upon  other 
circumstances,  evidences,  and  presumptions, 
already  adduced  in  thfe  said  fourth^  eipeption 
aad  former  defences ;  which  clearly  evinces  the 
paooel's  credulity,  and  the  justness  thereof. 

Where  it  is  repljred  by  my  Lord  Advocat  to 
that  part  of  the  exception,  proporting  the  words 
of  the  law  where  it  is  said,  <  Ubi  de  obligando 
'  ft  liberando  quaeritur,  propensiures  esse  debe- 
'  mos  ad  liberandum  ;'  to  tne  which  it  is  reply- 
ed,  That  the  law  cited  has  no  place  in  clear 
and  manifest  crimes,  as  this  is:  It  is  answered, 
that  the  reply  takes  controvertum  pro  confesto, 
That  the  cnme  whereupon  the'  pannel  is  ac- 
cused is  clear  and  manifest,  which  it  is  not ;. 
but  in  the  notion  of  a  crime  (if  any  there  be, 
which  we  do  not  grant)  the  same  is  most  ab- 
struse and  obscure :  and  if  .any  clearness  be, 
it  is  for  the  pannei's  innocency;  in  respect 
whereof,  the  exception  stands  relevant,  notwith- 
standing of  the  reply. 

It  is  further  duplyed  by  Mr.  Roger  Moaatf 
to  the  reply  made  by  my  Lord  Advocat  to  that 
part  of  tne  said  fourth  defence,  bearing  that 
the  pannel  is  not  punishable  for  not  appre- 
hending and  not  revealing,  upon  an  act  become 
in  desuetude,  because  the  leidgf  s  are  ruled  by 
the  laws  of  the  kingdom,  as  the  acts  of  k. 
James  1,  and  k.  James  4,  bears;  and  that  there 
is  no  prescription  in  laws,  and  that  '  omiiis 
'  ignorantia  juris  est  iroprobabilis  et  ponibilis.' 
It  is  duplyed,  That  albeit  the  leidges  are  and 
should  be  ruled  by  his  majesty's  laws,  yet 
where  laws  are  become  in  desuetude,  and  have 
never  been  practised,  the  leidges  ought  to  be 
certified  thereof,  and  new  intimation  ougl^  to 
be  made,  as  in  the  first  defence  at  length  is 
contained.  And  neither  of  these  can  be  aU 
ledged  in  this  present  case ;  and  therefore  the 
dangerous  consequence  of  this  and  the  like 
laws  ought  to  be  prevented  before  the  same  be 
practised,  which  is  the  mind  of  the  law-giver. 
And  to  that,  bearing  that  there  is  no  prescrip- 
tion in  laws;  is  is  duplyed,  that  desuetude 
must  be  estiroat  equipollent  to  the  prescrip- 
tion of»law8  obscure,  or  that  are  not  in  daily 
custom.  And  where  it  is  replyed  against  pro- 
bable ignorance,  '^  Quod  omnis  ignorantia  juris 
'  est  iroprobabilis  et  punibilis ;'  it  is  duplyed, 
That  *  Ignorantia  juris  in  damnis  vitandis  non 
'  nocet :'  and  this  is  our  case.  And  where  it  is 
replyed  to  that  part  of  the  said  fourth  defence, 
bearing  that  the  pannel  had  probable  ignorance, 
tlie  defence  ot^ht  to*be  repelled,  because  the 
nature  and  strain  of  the  <^uarrelled  writing  must 
he  the  rule  of  the  punishment  or  impunity, 
and  not  the  opinion  of  the  pannel ;  <  £t  auod 
'est  ignorantia  maxime  inexcusabilis  nescire 
'  hoc  quod  omacs  sciunt  :*  it  is  duplyed  to  the 
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said  reply,  That  the  pannel  still  contends  that 
tiie  nature  and  strain  of  the  supplication  quar- 
relled may  be  the  rule  of  his  punishment  and 
impunity,  according  to  his  opinion  of  the  right 
meaning  and  sense  that  he  made  thereof,  for  • 
the  reasons  already  adduced  in  tlie  former 
duplies  immediately  preceding;  wli^rein  the 
pannel  contends,  that  with  reason  he  himself 
must  be  the  only  trucheman  and  interpreter  of 
the  said  writing,  in  case  any  other  coiumentar 
or  interpretation  be  made  thereof,  cuntaining 
such  a  sense  and  mea^iug,  an  beine  received 
and  admitted,  will  bring  upon  him  Uie  punish-  . 
ment  of  death  :•  which  duply  is  here  repeated 
brevitatU  causa. 

And  where  it  is  replyed,  That  the  Reproaches 
and  Exprobatiuns  therein  contained  are  so 
nottour,  that  the  pannel  nor  none  of  his  judg- 
ment could  pretend  ignorance  on  the  reading 
thereof;  it  is  duplyed  ut  tupra,  that  the  pannel 
refunes  his  having  knowledge  of  any  such  re- 
proaches, and  professes  his  ignorance  thereof; 
albeit  he  read  the  bame,  and  others  likewise  of 
better  judgment  than  himself,  who  did  never 
observe  nor  find  out  the  like,  according  to  their 
judgment  and  understandinjir  Which  re- 
proaches and  scandtfb,  if  they  had  perceived 
and  remarked,  (as  they  did  not)  would  have 
touched  them  as  near  as  uny  other  of  his  ma- 
jesty's subjects  whatsoever  of  their  quality  or 
degree  :  hut  seeing  the  pannel,  and  the  rest  of 
the  hearers  and  havers  of  the  said  quHrrelled 
supphcation,  pretend  their  ignoram  e  foresaid 
of  any  such  knowledge,  as  is  now  expressed  in 
the  said  dittay  ;  the  pursuer  can  never  be 
heard  to  force  any  other  knowledge  upon  them, 
to  that  end  Uiat  tliey  may  be  found  (suiliy  of , 
the  crime  hhelled,  and  puoishnieut  of  death 
therefore. 

And  where  it  is  replyed.  That  it  i^  '  igno- 
'  raiitia  maxime  inexcusahilis  nescire  hoc  quotf  < 
'  omnes  sciunt ;'  it  is  duplyed,  thnt  my  Lord 
Advocat  will  do  well  to  apply  that  rule  to  th^ 
present  case,  and  show  '  quod  sit  hoc  quod 
'  omnes  sciunt.'  For  if  his  Iqrdship  means  by 
his  dittay,  then  that  rule  can  have  no  "^place 
here,  because  no  roan  knew  any  such  glosses  or 
interpretation  of  the  said  supplication,  but  the 
pursuer  himself,  before  the  coming  I'urth  of  the 
said  dittay.  And  if  before  that  time  many 
were  of  another  opinion,  concerning  tht*  mean- 
ing of  the  said  supplication  ;  then  my  Lord 
Advocat  cannot  be  heard  to  say,  that  it  was 

*  ignorantia  maxime  inexcusabilis'  in  thepann^ 

*  nescire  hoc  quod  omnes  sciunt,'  steing  no 
man  knew  that  which  was  &et  down  in  the  said 
dittay,  but  my  Lord  Advucat  himself:  and 
many  knew,  an^yet  know,  that  the  said  quar- 
relled Supplication  in  their  judgments  and  con- 
ceptions^ carried  with  it  no  such  meaning  or 
coiistructifin. 

And  where  it  is  replyed,  That  the  Pannel's 
Defence,  founded  upon  his  depositions  which 
he  made  voluntarily  for  satisfaction  of  the  com- 
mittee, cannot  be  respected,  because  the  most 
substantial  parts  of  the  diitay  are  founded  upon 
the  said  quarrelled  supplication,  and  not  upoa 
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the  pannei's  depositions ;  aod  that  bis  denial 
of  knowledge  by  oath,  cannot  liberal  him  from 
the  pain  of  death:  It  is  dupljed,  That  albeit 
many  substantial  points  of  the  said  dittay  be 
founded  upon  ihe  said  supplication,  yet  they 
are  founded  upon  Uie  pannei's  depositions 
also,  ^nd  albeit  the  said  dittay  quarrels  and 
impugns  the  said  supplication  in  sundry  pas- 
sages, wtiich  the  pannel  doth  not  maintain  as 
they  are  eapressed  in  the  dittay,  because  when 
be  and  the  other  supplicants  read  and  heard 
the  said  supplication,  they  found  no  such  mean- 
i  ng  in  it ;  and  they  leave  the  defence  of  that 
commentary  to  the  author  himself,  and  declare 
ut  supra  by  their  judgment  they  found  it  not 
of  such  a  strain  as  the  dittay  hears  :  the  decla- 
ration ouKht  now  to  be  received,  for  clearing 
of  the  pannel  and  remanent  supplicants  from 
all  suspicion  of  such  knowledge  as  the  dittay 
bears  upi)a  them,  for  I  lie  reasons  (presaids,  con- 
tained in  the  former  defences  and  duplies.  In 
respect  whereof,  the  said  reply  ought  to  be  re- 
pelled, in  re<>pect  of  the  saids  depositions  already 
given,  and  of  the  pannei's  declaration  upon 
oath,  which  lie  now  offers  to  give. 

Where  it  is  replyed  to  that  purt  of  the  said 
Defence,  beanni;  that  albeit  tlie  said  nlledged 
libel  should  be  now  found  to  he  infamous,  yet 
cannot  be  drawn  hack,  that  there  nee<lsjio 
declarator  of  the  judge;  consequently  may  be 
drawn  back,  because  it  was  infumous  from  the 
beginning :  it  is  duplyed,  tliat  the  defence 
itands  relevant  notwithstanding  the  reply. 
Which  defence  bear:}  expressly  that  the  pannel^ 
and  other  supplicants  recei\Td  the  said  libel 
(now  quarrelled)  as  an  humble  supplication  ; 
and  in  token  of  their  said  knowledge  addressed 
the  same  to  be  presented  to  his  sacred  majesty, 
as  the  said  defence  bears.  And  -so  what  has 
been  found  out  since  to  be  therein  by  the  pur- 
suers, and  those  of  deeper  wit  and  knowledge 
than  the  pannel  and  other  supplicants,  cannot 
be  laid  to  their  charge ;  for  whom  all  pre- 
\  samptiona  are  most  clear  and  evident,  that 
the  pannel  had  never  so  much  as  one  thought 
or  opinion,  as  is  contained  in  the  dittay. 

Where  it  is  replyed  to  that  part  of  the  ex- 
ception founded  upon  the  instance  of  treason, 
AS  the  same  bears ;  it  is  duplyed,  that  my  Lord 
AdTOcat  in  that  answer  takes  eontroversum  pro 
eon/etso,  ever  ukin^  this  for  a  ground  that  the 
supplication  is  seditious  and  scindalous,  and  so 
to  be  reputed  -and  holden  against  the  pannel 
and  others  in  like  case,  which  is  still  denyed, 
for  the  reasons  before  adduced.  Where  it  is 
Miswei'ed  by  my  Lord  Advocat,  that  that  part 
of  the  said  defence  anent  the  revealing  to  the 
earl  of  Rothes  is  not  relevant,  in  respect  of  the 
octof  parUament ;  it  is  duplyed,  and  ought  to 
be  repelled  in  respect  of  the  former  duplies  an- 
swering this  point,  that  earls,  the  time  of  mak- 
ing the  saia  act,  wefe  bom  counsellors;  and 
that  the  eari  of  Rotbes  was  a  sheriff,  which  the 
ftct  allows. 

And  where  it  is  replyed,  That  the  offer  to 
his  majesty  non  relevai,  except  it  were  alledged 
thut  he  offered  it  as  afcandalous  libel;  it  is 


duplyed,  that  the  said  reply  is  no  ways  relevant, 
because  it  was  sulhcieot  by  presenting  it  to 
his  royal  majesty  to  reveal  the  same  io  tbt 
manner :  and  it  cannot  be  qow  known  %vbether  it 
would  have  been  so  tliought  by  bis  sacred  ma- 
jesty, albeit  he  refused  the  samea  ;  but  it  is 
certain  that  the  pannel  and  the  presenter  would 
never  have  presented  the  same,  if  they  had 
thought  it  scandaloufi.  And  that  part  uf  the 
defence,  hearing  that  it  was  ret  ealed  by  the 
presenting,  needs  not  to  bear  that  it  was  offend 
to  be  presented  as  scandalous,  for  that  was  not 
their  end,  neither  had  they  any  suoh  oieasin; 
by  the  said  presenting ;  iheir  intention  beiof, 
as  is  contained  in  the  said  defence,  to  have  it 
presented  as  an  humble  supplication,  to  receiie 
a  gracious  answer,  as  other  remonstrances  bad 
gotten  before.  And  so  there  is  no  necessity  to 
alledge  it  was  to  be  presented  as  a  scandalous 
libel. 

And  where  it  is  replyed,  That  (grantiD|:]  tbe 
said  revealing  to  his  majesty  might  have  been 
sustained  as  lawful,  yet  the  pannel  is  fuilty  of 
death  for  not  apprehending ;  it  is  duplyeii,  ihat 
the  said  reply  is  nut  relevant,  because  iiP  die 
said  revealing  was  lawful,  ergo  there  was  no 
necessity  of  apprehending  ;  for  the  wordk  of 
the  act  of  parliament  anent  the  prohibition 
are  alternative.  And  albeit,  as  it  is  aoswrmi 
before,  that  the  pannel  thought  Mr.  Ilaig  to  U 
author,  yet  in  respect  of  this  conception  of  tke 
said  libel,  he  thought  him  not  to  be  such  u 
author  as  merited  apprehension,  because  the 
said  libel  in  his  opinion  fell  not  within  the  uuii 
act  of  parliament.  And  repeats  his  former  an- 
swer, and  the  two  practicks  about  the  appre- 
hending of  free  leidges ;  adding  thereaoto  the 
lute  lord  Maxwell's  pi*actick,  who  having  appr^ 
bended  by  virtue  o(  a  commission,  was  not- 
withstanding forcfauited  therefore. 

To'the  reply,  bearing  that  ray  i^rd  Advoot 
granted  that  the  circumstances  of  the  receipt 
of  Haig*s  letter  are  not  essential  parts  uf  the 
dictay  per  se,  but  used  as  adminidas  to  a<|;rB^ 
vat  the  pannei's  crime  of  not  apprehend lae, 
and  givine  him  occasion  to  escape,  and  enter- 
taining of  correspondence  with  lam  thereafter : 
it  is  duplyed,  that  the  pannel  and  his  proco- 
rators  accept  of  the  said  answer,  and  protest 
that  no  respect  be  had  thereto,  as  ane  evsenttal 
part  of  the  dittay. .  And  the  alledged  cnr- 
respondence  is  no  ways  relevant,  nut  hearing 
that  the  pannel  did  write  letters  to  Uai«;:  for 
correspondence  must  be  mutual,  otherwise  it 
can  be  no  correspondence. 

Where  it  is  replied,  '  quod  non  est  bojos  lo- 
'  ci '  to  produce  Hnig's  iKter ;  it  is  duplyed, 
That  it  is  *  maxima  hujus  loci'  to  be  produc- 
ed, if  that  part  of  the  Dittay  founded  upon 
it  be  found  relevant,  because  they  were  already 
produced  by  warrand  of  my  Lord  Justice;  and 
being  now  produced,  nofhing  shall  be  found  in 
them  to  cany  any  warrand  for  that  part  of  die 
said  Dittay.  And  being  produced  to  the  pan- 
nel, and  his  procurators  for  their  Infonaalion 
ana  defence,  must  yet  be  produced  to  be  com- 
pared with  the  said  Dittay.    For  if  thty  tb«u 
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find  that  the  Dittaysnd  the  Letter  do  not 
•jE^ree,  then  that  part  of  the  said  Dittajf  found- 
ed upon  the  said  missive  will  not  be  sustained, 
and  9u  cannot  be  put  to  the  knowledge  of  an 
inquest.  In  respect  whereof^  the  huil  replies 
and  all  the  members  thereof  ought  to  he  1*6- 
peiled. 

It  ia  duplycd  by  Mr.  Jofm  Nnbct ;.  Where 
it  is  repljed  by  my  Lord  Advocac,  That  the 
dispute  against  tlie  relevancy  of  the  qualifica- 
tioo  is  superfluous,  because  the  g^nerid  sub- 
sumptioo  con  for  01  to  the  act  of  parliiiment  is 
ptr  $e  relevant :  it  is  duplycd,  That  the  gene- 
tai  is  not  relevant^  ^  quia  non  opurtet  in  crimi- 

*  iiibus  vagari/  Leg.  Libelloruni,  F.  de  Accu- 
sadooihus :  '  £t  locus,  et  tempus,  et  mimitia 

*  delicti  ezprimenda  sunt ;    ahoqui  accusatio 

*  ipso  jure  est  nulla.'  Clarus,  §  final.  Qusst. 
12,  num.  8. 

Whereas  it  is  replyed  by  my  Lord  Adrocat, 
lliat  the  Dittay  is.  not  contrair  to  itself,  be- 
cause of  the  acquainting  his  majesty  by  my 
lord  Rothes's  means  does  not  expiat  and  purge 
the  concealing,  my  lord  Rothes  not  being  one 
of  the!»e  persons  to  wliom  tlt«  delators  ofsuch 
pieces,  and  authors  thereof,  is  appointed  by  the 
act  of  parliament :  it  is  duplyed.  That  these 
persons  are  only  specified  for  receiving  of  such 
delations  in  tubsidium,  where  the  revealer 
knows  not  any  other  sununar  and  secret  way 
to  acquaint  his  majesty ;  and  not  to  tye  them 
to  an  unnecessary  circuit,  where  by  a  more 
compendious  way  his  majesty  may  be  acquamt- 
ed,  and  the  authors  supprest.  And  we  repre- 
sent the  inconvenient  to  ensue,  if  parties  by 
whose  means  his  majesty  has  been  acquainted 
with  pieces  of  that  kind,  shall  be  obnoxious  to 
the  pains  of  the  act  for  not  seeking  a  bailly  or 
sheriff,  to  tell  unto  them  that  which  by  other 
and  more  direct  means  is  f^liown  to  his  majesty. 

Whereas  it  is  replyed  by  my  Lord  Advocat, 
That  the  acts  of  parliament  require  not  a  judi- 
cial declarator  of  the  nature  of  such  pieces,  nor 
the  former  knowledge  of  the  party  challenged, 
bui  without  distinction  punish  the  not  revjealers 
and  not  apprehenders  of  the  authors  of  pieces 
luaterially  seditious ;  <  Et  ubi  lex  non  distin- 
'  guit,  nee  nos  distinguere  debemus  :*  it  is  du- 
plyed,  That  statutes  being  particular  coiiclu- 
atoos  of  law,  presuppone  principia  universalia 
tt  prima,  and  imply  intnnsecally  the  common 
notions  of  law  and  reason.  And  therefore  see- 
ing in  reason  tliere  cannot  be  a  crime  of  con- 
c^ng,  unless  the  piece  or  author  allcdged  to 
he  concealed  were  either  declared  to  he,  or  to 
the  panuel's  knowledge  w^re,  such  as  he  ought 
to  reveal,  because  celare  is  relative  to  know- 
ledge ;  it  is  not  relevantly  subsumed  that  Ilaig 
was  author  of  ane  piece  materially  scandalous, 
aad  that  the  pannel  reve;Ued  him  not,  unlesrt  a 
former  knowledge  were  nssumtd  likewise. 
And  the  law  itself  tiimishcth  a  ground  for  ihis 
distinction,  because  the  word  *  concealing'  iin*> 
p<3rtetb  knowledge :    *  £t  statu ta  punientia  de- 

*  licta  capitaliter  non  habent  locum  nisi  dolo 
'  intervenienre,  etiam  quod  de  dolo  non  fiat 
'  meutio.'    Paulus  de  Cnstro  in  Lege  Nemo, 
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num.  5.  Codice  de-  Episcopis  et  Clericis, 
'  Ubi  perstringit  imperitiam  juaicum  qut  verbis 

*  statutorum  mordicus  inlierent,  el  multo^magis 

*  cum  dolis  requiritur,  vel  exprcsse  vel  tacite,* 
'  tunq^enim  nee  lata  culpa  sufficit,  ticite  au- 

*  tern  requiritur  dolus,  cum  stattituni  utitur 
'  wrbis,  null(^  audeat  vel  prsesumat.'  Which 
are  expres:>ly  in  the  accof  the.ioch  parliauient; 
and  must  ot  necessity  be  considerfid  to  under- 
stand,the  addition  contained  in  the  act  o(  the 
I4th  puiliamout ;  *  Idque  multo  magis  in  de- 

*  lictis  qtis  de  sua  natura  requiruut  dolum 
'  prout  est  falsura  injuria  et.  similia.'  Phar. 
Qusst.  87,  per  tptam.  Whereas  it  is  replied, 
'  Quod  judex  debet  procedere  secundum  natu* 

*  ram  rei  prohibits,'  and  should  i>ot  leave 
place  to  elude  the  law  tub  veltt  opinionit ;  it  is- 
duplyed,  That  by  all  statutes  of  that  nature 
crimes  are  only  obviated  and  prohibited :  And 
the  judge  should  proceed  to  try  whetlier  crimes 
be  commitied,  or  nor,  and  nut  to  condemn 
escapes  or  errors  of  judgment,  %%hich  are  not 
arbitrary  to  the  will  to  shun,  but  depend  upon 
the  di*»position  of  organs  and  representation  of 
fantasms,  which  are  exhibited   *  ah  intellectu 

<  agente,'  and  *  necessitate  iutcllectum  patien* 
'  tern,'  to  ane  assent,  where  it  is  furnished 
with  no  probable  grounds  to  elidd  the  same  ; 
as  is  known  even  to  the  novices  in  philosophy 
by  that  trivial  maxim,  '  luteilectus  per  a^sen- 
'  sum  praemissarum  convincitur  ad  assentien- 
"^  dum  conclusioni,  saltern  quoad  specifica- 
'  tionem.*  Aiid  where  my  Lord  Advdcat 
would  expose  the  weakness  of  (he  pannel's 

judgment  in  not  discoverint;  the  nature  of  sedi- 
tious pieces,  to  enforce  the  punbiiment  of  a 
crime,  it  is  duplycd.  That  the  law  is  not  eluded 
by  the  slender  pretence  of  opinion ;  but  the 
pannel's  conception  of  the  piece,  verified  by  his 
oath,  and  by  all  possible  presumptions,  which 
we  have  at  leugth  deduced,  must  l^bcrat  hiiu 
from  the  guilt  and  pnin  oi*  the  crime,  seeing  in 
law  '  chrent  animo  injuriandi  ex  quo  crimen 

*  consistit,*  verified  by  the  oath  of  the  party  ; 
and  any  assisting  presumption  imports  abwlvi- 
tur,  as  is  already  shewn  by  the  forecited  laws^ 
and  the  harmony  of  doctors.  And  whereas  it 
is  replied,  <  Qu0d  ignoraiitia  juris  non  excusat 

*  in  delic  tis  atrocioribus  ;*    it  is  duplyed.  That 

<  ignoraiitia  juris'  being  at  the  most  '  latacnl- 

<  pa  aequiparatur  dolo,  et  nnn  excusat  in  ao^ 

*  tionibu^  de^cendeotibus  ex  contractu,  vel 
'  quasi,  sed  excusat  in  ciiminihus  vel  delictis, 

*  quia  voluntas,  cjuaj  maleficia  distingoit,  spec- . 

*  tatur,  non  veritns  vel  exitus.*  lig.  Divus 
Hadrianus,  F.  ad  Legem  Coryeliara  de  Sica- 
riis.  Phar.  Qwaest.  87.  *  Ubi  reguiaritcr  do-. 
'  lum  requirit,  et*ubi  abtst  dolus,  poenam  as» 

*  scrit  cessaire,  idque  etiam  iii  crimine  Ittsa;  ma» 
'jestatis,'  num.  10,  et  per  totam.  And  the 
atrocity  of  the  crime  excludes  not  a  probable 
excuse,  ^Qnia  causa  quslibet,  etiam  levitas, 
'  credolitas  excusat  a  dolo  regulariter/  Phar. 
Que^t.  90,  num.  1.  '  Kt'non  solum  si  sit  levis 

*  sed  coloratn  et  irrati^nabilis  irao  etiam  tcme- 

<  raria  et  bestialis.'  Idem  ibid.  num.  3.  Ubi 
refert  doctores  concordantcs  Claudius  Batun* 
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dinp,  Rev.  <  Si  fatua  credulitas  ft  dolo  exciisat : 
^•cum  %ehen)entibu9  pra'suraptionibu*  proba- j 
*^  tur,*  mini.  1  &  2.  *  Et  causa  levis  excusat  ' 
*.  in  criinine  injuriarum,  et  ad  excu&anduiii  suf- 

*  flcit  error  verus  vel  praesumptus.'  Plia'r^dicta 
Qaiest.  num.  20,  *  Et  levis  causa  excusat  etiam 

*  in  criinine  laB?»a!  majestalis.*  Iwd.  num.  96, 
*!Et  ufiulto  m-dgis  hi  iis  qui  de  sua  natura  n«c 

*  de  jure  civili  repmbata  bunt  -.'  As  is  the  points 
of  nut  apprehendini;  and   concealing.      *  Ibi 

*  enim  dolus  non  presumitiir,  et  si  quis  sic  egc- 
'rit  sine  dolo  et  anitno  delinquendi  credicur 
'  agentis  assertiooi  ei  quo  habet  pro  se  juris 
'•  pnEsumptionem/      Num.    14,  et  num.  90. 

*  £t  ignorantia  juris  excusat  a  dolo.'  Num.  91. 

*  £t  crassa  supina  et  aflfectata  excusat  ex  opi- 
'  nione  Baldi  et  Tiraquelli,'  quo  citat.  num. 
99.  'Nisi  sint  cifca  ea  quae  sint  de  jure  natu- 

*  rali  gentium  et  divina  proliibita.'    Whereas 
'  it  is  replied.  That  tbe  pannei  cannot  pretend 

ignorance  in  respect  of  the  piece  conspicuously 
infamous,  and  of  the  pannel's  sufficiency  and 
qualifications,  and  in  respect  of  the  person  in- 
jured, bein^  his  sacred  majesty ;  and  therefore 
excludes  all  excuse  upon  curiosity,  or  any  other 
respects,  excusable  by  the  law^  and,  at  last,  in 
respect  of  the  panneKs  disapproving  of  the 
piece  in  his  own  depositions:  It  is  duplyed^ 
That  the  piece  is  not  nottouriy  infamous  for 
the  reasons  adduced.  And  here  we  protest. 
That  my  Lord  Advocates  odious  decyphering  of 
the  piece,  necessitates  us  to  vindicate  not  it- 
self, but  the  conception  that  the  pannei  had, 
and  that  any  man  may  hare,  that  is  nut  pre- 
occupied with  the  unnatural  glosses  of  the 
pitlay.  And  for  the  pannei's  qualiiications, 
it  evinceth  that  he  would  not  have  delivered 
a  piece  nottouriy  infamous  to  be  presented 
to  liis  majesty,  as  is  acknowledged  by  the  Dit- 
tany and  so  to  have  endangered  fiis  honour  and 
life,  if  he  had  had  any  such  conception  of  it. 
And  for  the  paanel's  disproving  of  the  piece,  it 
convinceth  not  his  sinistrous  intention  m  using 
or  having  a  piece  disprovable,  beqause  it  is  not 
deponed- that  he  dij^rroved  it  as  seditious  or  in- 
famous, but  *  quntido  verba  confessionis  sunt 

*  dubia,  possum  ct  debent  dechirari  ct  interpre- 
'  tari  per  confitentem,  et  in  m^iorein  partem.* 
Phar.  Quaest.  81.  num.  S8.     <  Et  confessio  du- 

*  bia  ct  iucei'ta  interpretatur  in  bonam  partem 

*  in  farorem  confitentis,  et  secundum  illius  in- 

*  tentioneu).'  Bald,  in  Lej^.  Unica  num.  23. 
Godice  de  Confessis.  And  the  pannei  declares 
that  he  disproved  it  not  as  seditious,  but  fit  to 
be  suppressed,  in  respect  of  his  majesty's  will 
expressed  to  my  lord  Rothes  anent  pieces  of 
that  strain.  Whereas  it  is  replyed  by  my  Lord 
Advocat,  That  the  defect  of  the  common  law, 
in  the  points  of  concealing  and  not  apprehend- 
ifJg,  cannot  be  obtruded,  and  that  theie  can  be 
no  prescription  of  laws  ;  yet  there  is  antiqua- 
tion  and  desuetude,  as  we  have  before  shewn : 
And  the  .defect  of  the  common  law  is  adduced  ! 
as  a  probable  candour  of  the  desuetude  in  ^'oints  | 
debordin^  from  the  common  law.  Whereas  it 
is  replved  by  my  Lnrd  Advocat,  Thnt  tlvc  na- 
ture of  the  piece  must  rule,  notwithstanding  of 


the  pannel's  conception  thereof,  because  it  is 
only  required  that  the  piece  should  be  really  se- 
ditious; it  is  duplved,  That  in  matter  of  crime 
the  intention  urni  conception  is  mast  consider- 
able, as  is  already  incuicat ;  and  when  there  is 
a  question  anent  the  credulity  of  the  partr,  his 
credulity  is  probable  by  oath,  Barad.  §  Recie 
Ix*ge  inter  om  nes,  F*  de  Furto ;  especially  where 
there  coucur  some  presumptions.  Whereas  it 
is  replyed,  That  *  ignorantia  es>t  inexcusabilis 

*  nescire  quod  omnes  sciunt ;'  and  that  the 
pannel's  narrow  advertency  and  canvassing  of 
the  piece  challenged,  in  reading,  copying,  ad- 
vising, interlining,  joined  with  his  opinion  anent 
the  presentation  thereof,  excludes  all  presump- 
tions of  ignorance :  it  is  duplyed,  that  it  cannot 
be  said  '  quod  omnes  sciunt,'  seeing  re?  lord 
Rothes,  a  nobleman  of  eminent  quality  and  suf- 
ficiency, made  oiler,  at  least  mention  thereofi 
as  a  supplication  to  his  majesty,  for  the  paanel'i 
opinion.  It  is  already  answered  for  his  per- 
pending of  the  piece;  it  is  so  far  from  atprt- 
vating  or  convincing  liis  knowledge  of  the  piece 
to  be  of  that  nature,  that  he  is  confident  Uiat 
indiflfereut  and  infpartial  judgments,  the  more 
they  advert  to  the  strain  of  it,  they  will  be  the 
more  edified  of  the  nature  of  it,  that  it  is  not  so 
uottourlyiujurious.  And  therefore  the  pannei 
protests  that  his  procurators  may  vindicate  his 
conceptions  of  it!,  and  remonstrate  the  strange 
inferences  that  the*Dittay  makes  of  it.  Where 
it  is  replyed  by  my  Lord  Advocar,  That  appre- 
hending 18  warranted  and  enjoined  by  tbe  acrs  of 
parliament,  and  therefore  not  dangerous ;  it  ii 
dupl^rd,  That  apprehending  is  warranted,  wlieo 
parties  are  able,  oy  lawful  probation,  to  bind 
upon  the  persons  apprehended  the  guilt  of  the 
crime  for  u  hich  they  delate  and  apprehend  them. 
And  tliat  even  in  the  crime  of  lese  majesty 
there  is  no  warrant  to  apprehend  parties,  albeit 
known  to  the  apprehenders  guilty  of  the  crime, 
unless  they  be  able  to  qualify  and  prove  the 
guilt,  under  tbe  pain  of  Tnaiitwai'm  and  reta- 
liation iu  case  they  succumb.  Where  it  is  re- 
plyed. That  the  most  materia]  parts  of  the  Dit- 
tay  are  founded  upon  the  nature  of , the  piece 
itself,  and  not  upon  the  pannel's  ilepositionb ;  it 
is  duplyed,  That  howsoever  there  results  a  rcie 
vant  defence  in  law  upon  the  pannel's  absentiM 
animi,  which  is  probable  by  bis  oath,  assisted 
tvith  presumptions;  and  is  admitted  in  tbe  most 
strict  inquisitions,  as  is  constant  by  the  uniform 
and  constant  harmony  of  all  criminalists. 
Whereas  it  is  replyed  by  my  Lord  Adrocaf, 
Thnt  there  needs  not  a  declarator  of  the  judge 
to  be  drawn  back ;  it  is  duplyed,  That  in  all 
countries  where  the  concealing  of  heretic  books 
is  punished,  a  judicial  declarator  is  necessarily 
required ;  and  the  private  opinion  and  mistak- 
ing of  parties  before  declarator  was  never  cen- 
sured, much  less  punished. 

Whereas  it  is  leplyed  by  my  Lord  Adrocat, 
Tfmt  the  maxi<ii,  *  ^i  oniores  debetous  css^  ^^ 

*  liberandum  non  habet  locum  in  atrocinribus 

*  ctidelictis  contra  principeni ;'  it  is  duplved, 
Tliat  we  retort  tbia  answer, «  ubi  lex  non  dis- 
'  dnguit  nee  distinguere  debemus.    £t  non  de« 
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*  lioqait  qoi  in  dubio  contra  fiscoro  respondet/ 
F.  de  Jare  Fisci ;   *  et  turpe  est  «t  priucipi  in- 

*  juriosam  cr«dere  intent uin  qui  princippm  om- 

*  nibtts  benefiicJlontem,  nei^ine&  ledentem,  in- 

*  juria  veli^  efficere;  et  quayis  excusatio  eti^un 

*  levissimaet  maxime  fatua  in  criminibus  atro- 

*  ciiumis  admitiitur/ 

It  is  added  hy  Mr.  Rebtrt  Mftcgiil  to  the  pre- 
ceding dupljrea,  That  where,  my  Lord  Advocat 
lepiieth,  CJiat '  juris  ignorantia  non  excasat ;' 
that  the  said  rale  mny  be  understood  '  injure, 

*  quod  usu  inyaluit :'.  for  even  if  in  these  petty 
statutes  anent  the  inflicting  of  pecunial  pains 
contained  in  the  9th  act,  pari.  31,  1618,  a  new 
iatiination  of  them  is  thought  fitting  to  pu^t  the 
leidges  iu  mala  fide  before  they  be  practised, 
what  then  in  thu  act,  and  some  others,  under 
the  compass  whei-eof  sundry  here  may  fiill,  shall 
there  not  an  intimation  be  required  where  life, 
honour,  and  lands,  arc  in  danger,  and  a  capital 
pain  to  be  inflicted  for  to  put  ttie  leidges  in  male 
jCde  f  Item,  Where  it  is  repJyed, '  Quod  nee  ig- 

*  ftorantia  fiicti  excusat  propter  prssoinptuin 

*  dolum  ;*  it  is  answered,  that  the  pannel's  *  ig- 
'  norantia  facti '  is  <  ab  omni  doli  prssumptione 
'  aliena;'  who  could  nerer  think  that  under  the 
general  law,  contained  in  the  addition,  could 
ootne  in  all  sort  of  inordinate  speeches,  aqd  all 
sort  of  hearers,  concealers,  and  not  apprehend* 
ers.  And  for  the  excusing  of  any  dole  that  can 
be  presumed,  he  adduces  the  knowledge  of  law 
and  reason,  which  ought  to  expone  all  munici- 
pal laws,  ui  €viletur  abmrdum ;  which  is,  that 
all  softs  of  inordinate  speeches  or  writs,  even 
against  a  prince,  and  all  concealers  i^ld  not  ap- 

?rehenders,  sliould  be  punished  alike:  For  the 
netor  says, '  Si  quis  adversus  ea  fecerit,  prout 
'  quaque  res  erit,  anin^Advertam.'  Leg.  item 
apud  Labioiiem  15.  G.  251.  28.     '  Ubi  de  pee- 

*  oarum  di&tinctione  ex  circumstantiis  juxta  Le- 
'  gem  aut  facta  16.  in  principio,'  ^F.  de  poenis, 
'  quam  consideratione  aflfectus  et  animus  faci- 
'  entis  ma&imum  habet  momentum,*  Leg.  ilia 
3.  §  1.  dicta  Leg.  15.  §  38.  L^e  si  quis  certum 
26.  in  fine,  F.  de  Injuriis.  So  that  my  Lord 
Advocates  reply  anent  credulity,  that  it  excuses 
not,  and  that  it  is  not  a  sufficient  warrant  adju- 
ramenlum purgat'tvum^  and  that  it  ought  not  to 
be  here  received  ;  the  same  ou«;ht  to  be  repel- 
led, because  <  credulitas  sive  justa  sit  causa  sive 
*■  injusta  excusat  ubi  dolus  requiritnr,*  as  iu  our 
case.  Clarus,  ^  finaii,  Quaest.  60.  num.  22. 
<  £t  quod  recipiaiur  juramentom  purgativum 
'  coBCorrentibus  aliis  ad  auimi  boni  probario- 
'  nem  indiciis  constat,'  per  Phar.  Qusst.  105. 
Inspect.  3.  post  num.  111.     '  Leva  vero  judicia 

*  sufficere,'  ait  Alexander,  Cone.  115^  Columua 
penultima,  Volumine  quarto.  '  Et  4  delicto 
'  etiam  conventicula,  et  malae  cnngresationis, 
'causam  vel  leveni  excusare,'  ait  Cravettn, 
Cone.  4.  num.  26.  But  so  it  is,  there  may  be 
many  good  reasons  alledged,  wherefore  tlie 
pannel  had  a  good  mind ;  as,  that  nU  which  is 
in  this  quarreiled  petition,  roi^ht  have  been 
proponea  in  parliament.  And, the  rest  of  the 
reasons  adduced  in  niy  second  exception,  <  adeo 

*  ut  dolus  Doo  sit  pjwsuuendus'  against  the 


pannel ;  neither  is  tlie  argument  good  tliat  the 
pannel  disallowed  it,  or  uiought  it  not  fit  for  a 
time,  ergo  he  thought  it  seditious  negdtur  leqtti. 
And  because  my  Lord  Advocat,  in  all  the 
members  almost  of  bis  reply,  returns  upon  this. 
That  the  piece  of  itself  is  really  seditious;  and 
that  obscurity  and  ambiguity  of  words  may  re- 
ceive evasion  and  excuse  among  subjects,  but 
not  in  the  case  of  the  pnnnei :  [  answer,  that 
the  exception  stands  good,  notwithsunding  of 
the  reply,  in  respect  of  the  examples  and  cases 
fuUowmg.  And,  first,  ^confess  that  such  inor- 
dinate speeches  and  writings  ts  were  uttered 
betwixt  Catiline  and  his  complices  against  a 
government,  and  against  a  prince's  progenitors, 
or  his  person,  in  that  sort  are  punishable  both 
in  the  person  of  the  speaker  and  penner,  as 
also  of  the  hearer,  nut  revealer,  ^aud  not  ap- 
prehender;  wheiein  the  case  of  this  addition  ts 
verified :  and  no  others  arc  hearers,  not  reveal- 
ers,  and  .not  apprAienders.  Clnrus,  §  ultima. 
Quest.  87.  num.  2,  et  3.  But  mark  in  a  se- 
cond case,  '  Quod  noBilis  qui  dircctis  verbis  et 
<  assertionibus  dixit,  ait,  scripsit,  principem 
'  snum  non  habere  animum  ren^unerandi  ;*  by 
Matheus,  pe  Afilictis,  decisione  307.  num.  27. 
is  not  thouj:ht  punishable  hy  the  ordinary 
judge:  but  *  remittendus,'  utin  Leg.  Unica, ^  si  • 
'  quis  principi  inalcdixerit  ubi  tamen  imprope- 
'  ratur  defect  us  liberalitatis,  quoe  est  prffcipua 
'  virtus  in  principibus;'  as  our  Saviour  himself 
affirms,  Luke  chap.  22..  'Km^yirmi  Bountiful. 
The  third  case  is  of  him  who  spake  or  writ 
that  which  by  interpret ation  mi^*ht  be  mispon- 
structed  to  ane  evil  sense,  as  was  said  iu  the 
second  part  of  my  first  exception :  and  remits 
also  to  ttiat  comment  of  Menochius,  adduced 
by  Mr.  John  Nesbit.  And  where  my  Lord 
Advocat  would  eschew,  by  saying  that  Meno- 
chius had  not  such  a  law  as  we,  and  that  we 
ought  to  be  governed  by  our  own  laws;  remits 
to  the  end  of  my  first  exception  anent  the  ex- 
position of  all  municipal  laws,  according  to 
reason.     Ubi  Gay  I  us  ex  pones  the  maxim, '  Ubi 

*  lex  nen  distinguit  nee  nos  distingueredebe- 

*  mus,  et  ut  vitetur  absurdum  pnritatie;'  ^r 
laws  may  be  so  expounded.  Ergo  if  tlie  au- 
thors of  these  last,  speeches  and  writings  be 
scarcely  punibhefl,  far  less  ought  the  hearers, 
not  revealers,  and  not  npprc benders;  for  even  in 
apprehension, '  qus  est  captura  oportet  utcei>- 
'  stet  de  criminis  eoormitate,'  which  .is  not  here. 

It  i»  triplyed  by  my  Lr>rjd  Advocat,  That  ha 
finds  no  necessity  to  triply.  But  if  tlie  justice, 
and  his  lordships  asisessors,  require  any  thing 
to  be  explained  in  that  which  is  dupiyed,  upon 
significdtion  of  their  pleasure,  he  shall  be  ready 
to  expend  nil  doubts  verho^  which  he  did. 

The  Justice  General  continues  tbis  Dyet  till 
to-morrow  the  13th. 

'  The  said  13th  of  December,  1634.  The 
Ju:>ticc  contiimed  tlie  Dyet  till  the  16tli  of  De* 
cember,  1634. 

Curia  legitime  affirmota,  ^c.  and  Procurators  in  ' 
Defence,  as  before. 
Mr.   Roger  Mou^at,  as  procurator  for  tfas 
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pannel,  repents  only  tbe  former  defences,  and 
duplies  of  themv  anent  tbe  revealing  by  the 
pannel  to  the  earl  of  Rothes  of  the  bupplication 
pr  petition  contained  m  tbe  dittay,  and  the  eatl 
of  kotbes  his  oftering  thereof  to  the  king's  ma- 
jesty ;  and  that  the  act  of  parliament  is  satis- 
fied thereby,  which  does  not  exclude  the  re- 
vealing to  other  persons,  nor  are  mentioned  in 
tbe  said  act:  hut  affirms  positive  all  manner  of 
revealing,  whereby  knowledge  may  come  to 
his  majesty,  which  is  the  end  of  the  .said  re- 
vealing, sufficient,  as  said  is,  in  ane  act  of  this 
kind,  which  has  never  been  in  custom.  And 
80  revealing  being  clear,  as  said  is^  there  needed 
DO  apprehending. 

My  Lord  Advocat  repcfats  bis'  former  an- 
swers, Thtit  the  revealing  is  not  dear  nor  rele- 
vant-; and  -albeit  it  were,  that  the  not  appre- 
hending makes  the  piUMel  guilty,  and  so  to  fall 
under  the  punishment  contained  in  the  act  of 
parlitinent  libelled.  * 

It  is  alledged  by  Mr.  John  Ni$bct  under  Pro- 
testation, That  the  vindicating  of  the  libel 
challenged  from  tbe  gli>sses  of  the  dittay,  shall 
not  import  any  approbation  thereof  cither  by 
tlie  paunel  or  his  procurators ;  but  in  ^o  fur 
as  they  are  necessitat,  by  my  Lord  Advocates 
replies,  to  liudicat  the  pannel's  innocency  in 
the  hearing,  or  any  other  accession  to  the  baid 
libel  challenged/  It  is  first  reptyed  by  my 
Lord  Advocat  in  his  replies,  bearinfc  that  the 
nature  of  the  piece  is  so  notoriou^ly  infamous, 
that  at  the  first  view  it  is  appurent  to  ihfe  most 
-ahallow  and  ordinary  understanding,  to  be  in- 
Jjurious  to  his  majesty  in  all  the  points  libelled : 
it  is  duplyed  thereto,  that  the  points  of  the  al- 
ledged libel  import  im  reproach  to  his  majesty's 
person,  estate,  or  government,  in  the  pannt-rs 
conception,  for  these  reasons :  Ist,  That  point 
anent  gesture  is  not  reproachful,  because  *  sub- 
*  jecta  sunt  tidia  qnalia  pnedicata  deinoustrant,' 
Bartolin,  Primario  Leg.  3.  F.  de  Instructo  vel 
Instrumento  Legato.  And  there  is  no  injnri- 
.  ous  attribute  enunierat,  to  defame  his  majes- 
ty's gesture ;  but  it  is  only  affirmed,  that  his 
nfajesty's  notes  bred  a  fear,  which  is  ane  ntiri- ' 
bute  of  casuality,  and  not  of 'quality.  Se- 
condly, the  intention  of«his  majesty's  noting 
.  could  not  be  conceived  by  the  pannel  to  be  «oe 
taxing  of  hi*  majesty  of  any  point  of  indiscre- 
tion or  injustice,  ui.'tess  the  act  of  noting  had 
been  <jn;dified  in  the  alledged  libel  to  be  uninst, 
,  or  indiscreet ;  which  were  >acrikgiou!i  to  think 
of  a  prinre  estranged  from  his  country,  and 
from  this  occasions  ut'  knowledge  and  knowing 
of  his  subject!*:  for  he  may  injustice  and  wis- 
dom remiu'k  tiie  opinions  of  the  lords  of  par- 
liament, and  thereby  probably  to  found  a  ron- 
jecture  of  their  iuclinaiions  to  his  majesty's 
service.  Thirdly,  tl>e  alUdging  the  noting  of 
the  names  of  the  dis-assenters  could  not  at  the 
first  be  conceived  to  imply  an  officious  pryin^ 
into  the  ^e^ture  of  the  prince,  but  rather  a 
loyiU  fear  of  incurring  the  kins's  displeasure; 
takins  hold  of  a  simple  gesture,  whereby  his 
majesty  might  have  seemed  to  have  taken  no- 
tice of  thtir  untowardness  to  his  majesty's  ser- 


vice. Fourthly,  there  is  no  ground  of  reproach 
inferred  upon  kib  gesture,  as  tlte  dittay  bears. 
It  is  duplyed  to  tliat  point  anent  his  majesty's 
refusal  to  hear  the  reasons  of  some  dis-atseateis, 
That  the  first  part  of  the  Answer  to  the  fonofr 
point  quadrats  here.  Secondly,  Tbe  alledged 
refusal  of  bis  majesty  to  hear  the  reasons  of 
the  dis-asseoters,  cannot  be  so  readily  con- 
ceived to  rub  matter  of  reproach  upon  his 
majesty's  sacred  person  or  proceedings ;  but  io 
tbe  coutrair  argues  his  majest/s  royal  goodaeis 
in  not  accepting  the  scrupulous,  preposteroot 
anticipations  of  reasons  before  voting  in  parlia- 
ment, as  being  derogatory  firom  th^  antient  and 
hereditary  libertv  of  noblemen's  votes,  and 
from  his  luijesty  s  royal  bouu^,  ready  to  ao* 
Quiesce  in 'the  free  opmion  of  ois  estates;  and 
rar  from  a  previous  and  partial  esnouaing  of 
either  part  of  any  debatable  point,  Wore  die 
final  decision  in  parliament.  And  as  for  die 
inference  of  fear  to  become  obnoxioos  to  bis 
majesty's  dt-pleasure,  it  is  not  ane  inference  of 
ane  reproach,  but  rather  of  a  dutiful  love,  which 
debords  (runs  out)ofttime8  into  a  needless  fear. 
It  is  auiiwered  to  tiiat  point  of  tiie  Dittaj 
challenging  that  passage,.  «iz.   *  I'hat  the  op- 

*  posing  of  resolutions  carried  by  phiraliiy  of 

*  voles,  was  never  censured  by  a  prince  of  so 

*  much  justice,'  containsno  subject  of  reproach; 
but  on  the  contrair,  ane  ample  andttue  ackuow- 
ledgment  of  his  majesty's  undoubted  goodness 
and  justice,  used  as  an  argument  to  deprecat 
his  majesty's  censure,  «&  incompatible  willi  Uh 
majesty's  goodness,  and  the  example  of  other 
princes  like  to  hb  majesty. 

It  IS  answered  to  that  point  of  the  Diitay 
bearing  that  his  majesty's  hohourisunderiuiued 
by  the  affirming  a  general  fear  of  innovation  in 
essential  points  of  religion,  that  his  majest/s 
honour  is  not  stained;  because  there  is  uuthing 
affirmed  to  Ij^ve  been  done  by  his  majesty, which 
might  occasion  any  such  fear;  and  thepanickand 
groundless  fear  of  subjects,  reflects  no  reproach 
upon  a  blameless  prince.  Secondly,  It  is  affirmed 
that  there  is  fe.ir  of  novation  intended,  but  not 
by  his  nnyesty,  as  is  clear  by  the  motives  of  that 
feiir  adduced  by  the  supplicants,  viz.  '  Thjt 

*  there    is    allowance    ul    printing    Armiam 

*  hooks  j'  irvhich  is  not  positively  affirmed,  but 
upon  report,  and  the  impunity  of  Aruimmi 
preaching,  which  reflects  upon  chuitshraeo  only, 
to  wliom  It  is  incumheut  to  ad\'ert  to  tbe  print- 
ing and  preaching  of  orthodox  tenents.  -And 
therefore  albeit  it  were  false,  cannot  lall  under 
the  compass  of  the  acts  of  parliament,  as  sedi- 
tious, and  reproachful  to  his  wuje^ty,  hi&  esial^t 
person,  and  proceetiings. 

It  is  answered  to  the  point  of  admission  of 
Papists  upon  the  pat  liatnent  and  articles,  That 
in  the  Pannel's  conception  it  reflects  not  against 
his  rn.i}e8ty,  and  therefore  is  not  rtleyaat  to  in- 
fer the  Clime  of  sediti«)us  libeUiog,  or  accession 
thereto.  Iieui,  It  i^  answered  to  that  point  O' 
the  Dittay,  bearing  the  king's  majesty's  pro- 
ceedings to  bcv  misconstrue  ted  in  the  alledged 
prohibition  of  the  gentry  to  meet,  That  bis  ma- 
jesty's royal  procedure  is  not  taxed  as  i»ojtt«i 
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bot  withoot  Hyring  upon  the  words  of  justice  or 
ioJQStice  of  the  interruption  of  those  meetings, 
it  is  only  insinuat,  that  albeit  in  parliament  they 
might  luve  objected  against  the  interruption  of 
ttiose  meetinp,  and  had  oecasion  to  oppose  his 
majesty's  will,  as  they  thought,  that  these  meet- 
ings should  be  interrupted,  they  contented 
themselves  and  were  not  refractory.  And 
herein,  and  io  the  hail  strain  of  the  following 
points,  (in  the  Pannel's  conception)  it  is  only 
an  endeavour  to  shew  that  the  disassenting 
from  some  acts,  was  not  from  any  faction  and 
waywardness  to  oppose  his  majesty's  will,  as' 
they  feared  he  mi^ht  have  been  possessed  with ; 
seeing  in  other  pomts,  wherein  they  had  occa- 
sion, and  probable  grounds  in  their  opinion  to 
oppose  it,  ihey  were  silent.  Moreover,  it  is 
answered  for  this  point,  and  all  others  follaw- 
^'>&  'Quod  in  causa  criminali  quaiidu  verba 

*  possint  interpretari  ad  bonum  vel  malum,  in 

*  dubio  debent  intelli{);i  ad  bonum,  et  excludctur 
'prssumpcio  delicti.'  Craveita,  Concil.  9, 
num.  91.  *  £t  secundum  subjectam  tnateriam/ 
Leg.  Procullus,  F.  de  Usufructu  :    •  Et  quando 

*  veri»a  dabia  sunt,  non  debent  inteiligi  cap- 

*  tiose  indamnum   proferentiit,  sed   secundum 

*  ipsius  mentem  :    et  convenit  nnimadvertere, 

*  qua  nieute  <juid  dicatur,  et  mutto  magis  quid 

*  concipiatur.'   Leg.  penult.  F.  ad  e&hibendum. 

*  Kt  quando  verba  sunt  dubia,  ut  videntur  inju- 

*  riosa,  s*el  non,  standum  est  declarationi  ejiis 
'quiea  dixit  vei  scripsit.'  Menoch.  Concil. 
19r.  lib.  1«.  *  Multo  magis  fjiis  qui  impru- 
'dens  et  boiia  fide  iis  usus  est.     £t  qunnrlo 

*  verba  mint  dubia,  declarario  sumitur  a  ver- 
'  bis  preccedenti^ius  vel  suhscquentibiis,  vel 
'utrisque.*  Menoch.  Concil.  citiit.  nuuf.  7t 
And  therefore  if  the  strain  of  the  words,  the 
nature  of  the  subject  being  a  supplication,  the 
declaration  of  the  Pangers  conception  of  them, 
and  other  ensuing  words  which  declared  them, 
Ite  adverted  unto ;  it  will  be  found  the  Paimel 
K  excusable,  if  in  this  conception  they  import  no 
reproach  to  his  majesty  :  for  the  hail  last  part 
«>t  the  supplication  resoltes  in  an  innunciution 
de  possibiiipncterito.  We  might  have  represent- 
ed quo  vertficutur  ratione  prasentis ;  and  thete- 
fore  if  at  the  time*  of  the  parliament  they  had 
power  to  represent  these  things  the  en  unci  a- 
ti'in  of  that  power  cannot  import  calutnny  or 
reproach  to  his  majesty.  Ahd  seeing  the  ac- 
tual representation  of 'these  ihinjrs  could  have 
imported  no  injury  to  his  majesty,  *  quia  ubi 
'  licentia  loqueiidi  nisi  in  dando  consilio  et  se- 
<  natu  ?'  Menoch.  Concil.  107.  num.  2,  far  less 
could  the  atiirming  of  their  fbrhearnnce  from 
ane  act  not  injurious  in  it^lf,  have  been  rem- 
ceived  or  interpreted  to  be  reproachful  to  his 
majesty.  Ai»d  ««herea9it  is  libelled,  that  the 
prJhibition  of  the  nobility  and  gentry  to  met  t 
amongst  themselves,  or  with  the  lords  of  the  arti- 
cles, is  false  ;  rion  reUvat,  because  it  is  not  uo- 
Miively  atfiimed  that  they  were  prohibit,  but 
oidy  that  they  might  4iave  represented  the  pro- 
hibition of  these  meetings.  For  the. verity  of 
the  which  enunciation,  and  the  defence  of  it 
from  bong  reproachful,  the  power  of  represent- 


ing is  sufiBcient  with  any  probable  ground  to 
believe  that  these  meetings  were  prohibit,  whe- 
ther upon  surmises,  or  upon  any  other  occasion. 
And  4ii9tly,  it  is  declared  ailerward,  that  they 
furbrarto  make  use  of  these  reasons,  which  they 
might  have  probably  represented,  to  give  hi$ 
majesty  fuU  content  in  every  thing  that  in  their 
opmion  maketh  not  a  breach  in  our  religion  or 
laws:  whereby  the  justness  and  lawfiilness  of 
all  they  consented  to  or  forbore  to  oppose,  b 
clearly  acknowledged ;  And  that  it  appeared 
to  the  Panoel,  and  may  appear  to  any,  that 
they  might  have  opposed  the  king's  procedure. 
It  is  not  to  traduce  it  as  unjust  in  points  which 
they  hotli  by  their  silence  acquiesced  unto,  and 
expresbly  acknowIed);e  that  they  import  no 
breach  m  our  religion  and  laws,  but  to  show 
how  probably  they  might  have  opposed  divert 
points  thereof,  if  they  had  been  possessed  with 
a  seditious  spiKt  of  opposition,  and  thereby 
carried  to  dis-asseut  from  other  acts,  as  they 
feared  his  majesty  'might  have  been  moved  to 
believe. 

It  is  answered  to  the  point  of  slighting  the 
grievances  of  the  country,  That  his  majesty's 
proceeding  is  not  taxed,  because  it  is  not  said 
that  they  were  proponed  in  parliament,  and  re- 
ject€d«or  sli^^hted ;  but  only  whereas  in  the 
convention  of  the  estates  ihe  person  chiefly  i»* 
trusted  by  his  majesty  undertook  to  acquaint 
his  majesty  therewith,  and  to  procure  redress, 
nevertheless  no  notice  was  taken  thereof,  and 
they  were  slighted  not  by  his  majesty,  but  by 
those  who  undertook  to  acquaint  his  maje^ty^ 
and  therefore  reflects  only  upon  ihem. 

It  is  answered  to  that  point  of  the  dittay 
bearing  the  ignorant  and  false  affirmations,  that 
before  the  1609  yeiir  of  God,  the  nol>lemeji 
made  choice  of  some  of  tlieir  rank  to  be  on  the 
articles,  the  supplicants  ignorance,  in  the  paiw 
nel's  conception,  lays  no  aspersion  upon  liis 
majesty  or  his  proceedings. 

It  is  ansivered  to  that  point  of  the  dittay, 
bearing  the  taxing  of  the  undutiful  clioice  made 
by  the  bishops,  of  noblemen  insufiicient,  or  un« 
experimented,  to  be  upon  the  articles.  That  it 
is  not  injurious  in  the  panneFs  conception  to 
his  mnjesty,  in  his  person,  estate,  or  govern* 
meni.  Secondly,  Repeats  the  general  answer, 
that  it  is  not  positively  athimed  of  the  bishops, 
that  they  did  undntifuliy,  or  that  the  noblemen 
elected  upon  the  artich  s  were  popish  or  Ig- 
norant ;  but  that  they  had  probable  grounds  in 
their  opinion^to  think  so,  and  to  represent. 

It  is  answered  to  the  point  of  reproach ing  of 
his  majesty  for  the  acceptance  of  the  taxations. 
That  in  the  panntTs  conception  his  majesty  i« 
not  challenfred  upon  his  'peeches  in  parliament, 
nor  upon  the  narrative  of  hiS  proclamations, 
nor  by  the  antitheses  of  king  James  1,  his 
practi(  e :  but  his  majesty's  speeches  in  parlia- 
ment, his  proclamations,  king  James  1,  hit 
practice,  and  the  parallel  of  tlie  estate  of  the 
country,  and  the  end  of  taxations  under  either 
kins*  and  his  majesty's  father  of  worthy  me- 
mory, is  adduced  in  the  pannel's  concepuon  ■• 
specious  reasons  wherewith  they  might  have 
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opposed  the  gninting  of  the  taxations,  if  (hey 
had  had  ane  disloyal  intention  to  mar  his  ma- 
jesty's ways  and  benefits. 

It  is  answered  to  the  point  of  challen«^ng  of 
his  majesty  for  employment  of  his  taxations, 
and  for  bis  lilierality  in  rewarding  his  officers, 
That  in  th^  pannel's  conception  it  is  not  spoken 
positively  and  by  way  of  reproach,  as  the  former 
points,  shewing  how  far  the  dis-assenters  were 
Irom  averseness  or  tepidness  in  his  majesty's 
•ervice ;  seeing  without  expatiating  on  the 
common  head  usual  on  such  occasions,  against 
the  granting  taxations;  witliout  inquiring  of 
the  reasons  and  causes  of  granting  the  taxa- 
tions; without  representing  the  inconvenience 
to  ensue,  they  all  unanimously  favoured  his 
majesty's  benefit. 

(t  is  added  by  Mr.  hahert^Macgill,  That  tlte 
remedies  applied  to  a  disease,  must  be  ^thought 
hoth  by  the  physician,  and  the  putient  or  sick 
man,  meetest  and  most  fitting  for  the  curing  of 
the  disease.  But  so  it  is,  that  the  pannel  and 
supplicants  were  sick  of  a  disease;  aud  therefore 
they  in  curiiig  by  the  remedies  as  were  thought 
fittest  and  most  helpful  by  them,  contained  in 
the  supplication,  must  be  thought  tiierein  to 
have  had  a  good^mind,  and  that  they  thought 
and  used  the  remedies  according  to  th^ nature 
of  the  disease,  as  being  most  fit.  Their  disease 
was  fear  of  displeasure  from  his  majesty;  for 
we  must  not  think  according  to  the  Stoicks, 
That  only  '  vires  animi  quas  phantasias  phiio- 
'  sophi  appellant,  quibus  mens  hoininis  prima 
'  statim  specie  rei  ad  aniinum  accedentis  pel- 
'  litur,  nun  voluntatis  sint,  neque  arbitrii*:'  but 
that  also  <  assentiri  et  co-opinari  incidunt  in 

*  virum  sapicmem.'  But  so  it  is,  that  this  dis- 
ease was  filial,  erga  pair  em  patriae.  And  hke 
bairnes  who  are  dung  fi.  e.  children  that  are 
beat)  go  back  again  to  ttieir  father,  so  the  pan- 
nel and  other  supplicants  having  by  chance 
looked  up')n  the  piece  quarrelled,  did  think  it 
a  very  good  remedy  to  appease  his  most  sacred 
majesty,  their  father..  As  it  is  reported  of  the 
spear  of  Achilles,  that  he  who  wounded  them 
with  fear,  might  cure  the  same  wound,  in  shew- 
ing that  they  might  have  represented  grievances, 
which  are  diseases,  to  the  unlv  physician.  And 
in  our  acts  of  parliament,  declamations  are  for- 
bidden ad  plebem :  so  it  must  be  thought  of 
wdtings  also,  in  the  conception  of  the  pannel, 
<  quae  per  plebem  distribuuntur  atque  ita  dirul- 

*  gantur,*  which  is  not  in  our  case;  ergo,  &c. 

It  is  answered  by  his  majesty's  Advocat, 
That  all  ought  to  be  repelled,  m  respect  of  the 
dittay,  and  of  the  particular  points  of  re* 
proaches,  which  not  so  rocikle  (much)  os  by 
the  conception  or  meaning  of  the  pannel  can 
be  justified.  And  all  which  is  opponed,  is  ei- 
tlier  apinst  the  relevancy  of  the  dittay,  which 
U  remitted  to  tlie  iustice;  or  against  the  verifi- 
cation thereof,  which  is  propes  to  the  assyze. 
And  if  the  justice  and  assessors  desire  a  niore 
special  answer  tp  be  made  to  the  particulars, 
the  kingS  .\dvocat  offered  to  clear  the  samen- 
^y  word  in  hearing  of  parties. 

It  it  laH  alledged  by  Mr.  Roger  Mowat  for 


the  pannel,  That  that  part  of  the  dittay  ancot 
the  panners  alledged  divulging  and  dispenin| 
of  the  said  alledged  libel,  is  not  relevant  to  in* 
fer  the  crime  and  punishment  condudcfd  ia  the 
said  dittay ;  because  divulging  add  dispersiog 
are  not  contained  in  the  acts  of  parhameDt 
whereupon  the  dittay  is  libelled,  and  so  canoot 
be  the  ground  and  warrand  thereof.  Secondlj, 
In  so  far  as  the  dittay  bears,  that  the  said  hbk 
was  divttleed  by  giving  the  said  copy  to  Dua- 
mure ;  giving,  and  not  granting,  that  divul|iii| 
is  warranted  by  the  said  acts,  or  can  be  sostaiaed 
as  a  warrand  against  the  pannel  to  infer  die 
said  crime  and  pain,  that  cannot  be  called  di- 
vulging, because  Dunmure's  own  depObitioM 
bear  not,  that  he  received  the  said  ht>el  from 
the  pannel  to  copy  or  divulge,  but  that  he  took 
it  up  only  to  read  upon  very  strict  condition; 
which  being  the  true  manner  of  his  receipt 
thereof  from  the  pannel,  cannot  be  culled  pro- 
perly divulging:  because  to  divulge,  propfrlj, 
M  to  affix  in  loco  publico,  as  Mr.  Thomas  Ross 
did,  whom  my  Lord  Advocat  cited;  who  affixed 
his  seditious  pnsquiis,  and  invectives  against  hii 
nation,  whereof  he  was  the  confessed  asthor, 
upon  the  public  parts  and  places  of  the  (o?b 
and  university  of  Oxford.  Or  to  divulge  is  ts 
tyne(drop),  and  cast  down  papers  in  kirks, 
tolbooth«,  or  high-streets,  as  did  FraacisTeaaot, 
likewise  cited  by  my  Lord  Advocat;  who  left 
and  of  purpose  tynt  (dropt)  his  infamous  mis- 
sives in  the  kirks.  And  it  is  ooiversally  main* 
tained,  that, the  delivering  of  a  libel  or  writio(; 
to  one, only,  cannot  infer  divulging ;  albeit  it  ii 
not  granted  that  the  pannel  delivered  the  said 
writ  to  Dunmure. 

To  that  part  of  the  said  dittay  bearing  thit 
the  said  libel  was  divulged  by  delivering  tliereof 
to  the  earl  of  Rothes;  it  is  answered.  That 
that  was  oot  divulging,  because  it  is  confessed 
in  the  said  ditt:iy,  that  it  was  delivered  to  ibe 
earl  of  Rothes  to  have  been  presented  to  bis 
sacred  majesty :  and  it  is  contended,  as  before, 
That  that  which  is  affirmed  in  the  said  dittsr 
to  be  divulging,  is  more  properW  to  be  caiifii 
revealing,  as  indeed  it  was.  So  tliat  it  is  re- 
torted, to  free  the  pannel  not  only  of  divuiginf;» 
but  of  all.  crime  for  hearing  or  not  apprehend- 
ing ;  because  if  the  pannel  delivered  it,  as  tbe 
dittay  bears,  to  have  been  presented  to  his  sa- 
cred majesty,  ergo,  not  as  mfamous,  reproach- 
ful,  or  scandalous :  which  most  be  presomed 
by  all  manner  of  presumptions  in  favour  of  tha 
pannel,  that  he  did  not  consent  to  the  present- 
ing thereof  to  his  highness,  as  being  in  ius  least 
thought  OP  imagination  scandalous,  or  otberwist 
as  the  dittay  bear* ;  hut  only  to  have  been  re- 
vealed to  h:s  sacred  majesty  as  a  piece  wbicb 
he  and  the  other  supplicants  did  think  and  con- 
ceive might  have  been  graciously  accepted,  as 
others  of  that  kind  had  tbnnerly  been  received 
by  his  gracious  majesty. 

To  tlmt  part  of  the  dittay  bearing  the  copy- 
iim  thereof  by  Mr.  Rob«'t  Dalgleish,  the  pan- 
ners servant:  it  is  answered,  quod  non  reUvut 
to  infer  divulging,  because  the  said  Mr.  Robert 
his  deposition  bears,  that  he  did  only  deufK 


tSo] 


STTATE  TRIALS,  IOCbarl^L  l6$4.^for,a  UheL 


[6S6 


the  copy  to  my  lord  his  master,  and  did  no 
farder.  Neither  depones  h%  that  ni  j  lord  did 
tnr  farder  but  took  the  copy  from  him ;  which 
in  no  sense  can  be  properly  called  divulging, 
tor  the  reasons  before  adduced. 

1  o  that  part  of  the  said  dittay  bearing  Mr. 
J.  Dunmure's  keeping  the  said  copy  in  his 
hnods,  by  the  space  and  in  manner  libelled ;  it 
is  answeredy  non  rtlevat,  because  it  is  not, 
u(  supra,  that  the  pannel  gave  him  the  copy, 
but  tliat  he  took  it,  as  the  deposition  bears. 
And  what  he  did  theteafler  without  any  war- 
rand,  command  or  allowance  of  the  pannel, 
oinnot  be  laid  to  the  paonel's  charge,  but  to 
his  o«rn  ;  seeing  the  manner  of  hb  receiving 
and  divulging  thereof,  is  nottourly  known  to 
have  been  against  his  promise,  or  without  the 
knowledge  or  consent  of  the  pannel,  by  abusing 
his  trust  given  to  him  by  the  pannel,  though 
innocently,  wlio  was  free  of  all  his  subsequent 
proceedings.  And  there  being  no  fraud  or  ma- 
hce  in  that  point  upon  the  pannel's  part,  who 
was  wronged  by  Dunmure,  though  innocently ; 
that  cannot  be  called  the  pamiers  di? ulging : 
for  who  lives,  and  may  not  be  deceived  and 
abused  in  that  manner  as  he  was,  though  in- 
nocently, on  Dunmure*s  part  ? 

To  that  part  of  the  dittay  anent  Mr.  John 
Dunmure  his  answer  to  the  earl  of  Traquair ; 
it  ii  answered.  That  the  same  cannot  be  re- 
spected as  relevant  to  infer  difutging,  because 
the  panners  deposition  bears  that  he  gave  no 
warrand  nor  direction  to  Dunmure  to  return 
answer  to  the  said  earl :  but  that  in  discourse 
with  Dunmure,  the  pannel  answered  not  those 
words,  *  That  a»  honest  men  would  put  their 

*  faces  thereto!^  (i.  e.  justify  it)  '  as  the  pannel 
'  himself;'  but  the  pannel's  answer  only  was'in 
liiese  words,  *  That  as  honest  men  as  the  pan- 

*  nel  himself  knew  of  it  :*  meaning  of  the  earl 
of  Rothes  and  other  supplicants,  who  had  in- 
tended to  cause  make  ofller  of  the  saitae  to  his 
njal  majesty,  and  accordingly  did  make  offer 
thereof  by  the  said  earl  of  Hothes. 

And  to  that  part  of  the  said  dittay,  con- 
clodiDi:  that  the  said  pannel  being  a  nobleman 
of  goixi  learning  and  understanding,  should  have 
rexeoied,  should  have  not  concealed,  should 
huve  apprehended  the  author ;  it  is  alledged, 
«<m  reUvat  ut  supra,  and  absolvitur  ought  to 
he  granted  from  that  conclusion,  for  the  reasons 
raentioned  before  in  the  defences  and  duplies 
made  for  ihe  pannel,  who  still  contends  that  as 
l-euererdid  conceive  or  understand  the  said 
supplicati-.n,  as  the  dittay  inforces  and  bears' 
ihesnme  upon  him;  so  his  own  commentary 
and  declaration  anent  his  meaning  and  sense 
ihcieof,  ouftht  only  to  be  received,  to  free  and 
vindicat  liira  from  the  crime  and  pains  libelled. 
I 'I  rtspect  whereof,  the  said  dittay  anent  the 
pjmt  uf  divulging  can  no  ways  be  respected  as 
relevant,  but  absotvitur  ought  to  be  granted  to 
tlie  pannel  (herefrom. 

It  is  added  by  Mr.  Alexander  Pearton  to  this 
li«  and  fifth  exception,  That  the  point  of  Dit- 
tay anent  divulging  is  not  relevant,  and  cannot 
ifiier  the  pains  concluded  by  the  Dittay,  because 


the  said  point  of  Dittay  is  not  founded  upon  any 
act  of  parliament  mentioned  in  the  proposition 
thereof^  but  only  upon  the  civil  law,  which  the 
leidges  cannot  nor  are  obliged  to  know  in  all 
the  sanctions  thereof;  speci^ly  seeing  by  divers 
acts  of  parhament,  to  wit,  king  James  1,  pari. 
3,  cap.  48.  king  James  4,  pari.  6,  cap.  79.  by 
the  which  it  is  statute, That  all  the  king's  leidges 
live  and  be  governed  under  the  king's  laws  and 
statutes  of  the  realm  only,  and  not  by  any  laws 
of  other  countries  ;  And  therefore  cannot  infer 
the  pains  concluded  by  the  Diuay, 

Farder,  The  pannel  ought  to  be  assoilzed 
from  that  point  of  the  Dittay  of  divulging,  be- 
cause the  pannel  is  not  nor  cannot  be  counted 
formally  divulger  of  the  alledged  infamous  libel ; 
he  not  having  knowledge  or  <^inion  of  the  writ 
quarrelled,  that  it  was  infamous :  but  having 
just  and  probable  cause  to  think  of  it  otherwise, 
ut  supra.  And  as  credulity  by  the  civil  law 
defends  in  theft,  so  by  the  like  reason  it  ought 
to  defend  the  pannel  here,  anent  divulging,  as 
is  confinned  in  the  fourth  exception  proponed 
for  the  pannel,  which  I  here  repeat,  and  which 
defence  is  most  relevant  by  the  civil  law,  where- 
upon only  this  point  of  Dittay  is  urged,  and 
therefore  should  ehde  the  same. 

Item,  Farder,  The  civil  law  does  not  make 
any  to  be  divulger  of  an  infamous  libel,  but 
after  knowledge  of  the  same  to  be  infamous  : 
which  is  clear  by  the  ordinance  of  the  law  set 
down  in  Lege  Unica,  Codice  de  famosis  Libel- 
lis,  which  commands  the  finder  of  nne  infamous 
libel  presently  to  destroy  it ;  which  the  finder 
cannot  do,  but  after  knowledge  of  the  writ  to 
be  such.  And  'tis  also  dear  by  the  prohibi- 
tion of  the  said  Inw,  bearing,  *  si  vim  earum 

*  manifestaverit ;'  which  requires  divulging  of 
an  infamous  libel,  in  the  form  and  strength 
thereof.  In  respect  whereof,  the  pannel  ought 
to  be  assoilzed  from  that  point  of  divulging. 

It  is  added  by  Mr.  John  Nisbet,  That  divulg- 
ing is  not  relevantly  qualified  in  law,  by  the  im- 
parting of  the  alled<;ed  libel  to  my  lord  Rothes 
and  to  Mr.  John  Dunmure;  because  it  was  im- 
parted to  neither  of  them  in  quality  of  an  infa- 
mous libel,  but  to  my  lord  Rothes  in  the  con- 
trair  quality  of  anc  supplication,  to  be  present^ 
ed  by  him  to  liis  majesty,  as  i!»  acknowledged  in 
the  Dittay ;  and  to  Mr.  John  Dunmure  as  a 
confident  of  the  pannel's,  under  promises  of  se- 
crecy ;  which  procedure  and  qualities  of  impart- 
ing are  far  from  the  nature  of  divulging ;  for  the 
w  ord  itself  implietb  a  public  dbpersion,  and  tha 
express  law  rcquireth  *  manifestationem  publi- 

*  cam  et  dolosam  publicaiionem ;'  Canone  qui 
in  alterios.  Causa  5.  Quiest.  1.  Dolosum.  ^Ca- 
none 4.  eadcm  Causa  et  eadem  Quoest.  ^  Et  Li- 

*  bellus  famosus  dicitur  Pu«quillu9,  qudd  in  urbe 
'  Roma  ad  trunqam  Pasqtiini  cmnsdam  statuam 

*  afli^i  solet.'  Hnrprerhtus  in  Tractatu  Crimi- 
nali,  §  Injuria.  Sectione  rie  iamoso  Libello, '  £t 

<  qui  libeUum  famosum  ab  alio  acceprum  vicis- 
'  aim  alii,  et  uni  tantum  secreto  tradidtt,  li belli 

*  famosi  poena  non  est  plectendus,  quia  ex  ^a- 

*  ditione  secreto  facta  non  obscuro  colligitor 

<  animus  non  diflPamandi^;  et  quiaiibellum  f«- 
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*  iDOSum  non  dicitur  publicasse,  nisi  qai  cam 

*  pluribus  impertitusest/  Harprecbtus,  ibidem. 

It  is  added  by  Mr.  RoUrt  Macgill,  That  the 
divulging  quaiined  in  the  Dittay  is  not  relevant 
according  to  the  civil  law,  where  a  publication 
and  out>seiting  is  required :  Pbarro.  QuaesC.  105. 
Inspect.  1 1 .  uutn.  485. 487.     And  the  reason  is, 

*  quod  coimciuni  dicatur  quasi  convolium/ Leg. 
,   Icem,  apud  I^bioncm  15.  §  4.  F.  de  Injuriis, 

ubi  %  '  sequenti  ait  dici  vociferationem  m  unum 
'  collatum  :*  additis  §  8.  et  11  et  12.     <  Quod 

*  oportet  in  csetudici,  et  cum  vociferatione  vul- 

*  gare,  etiam  Nsnio  Marceilo  est  in  vulgus  dare, 
'  et  quasi  niultis  audientibus  ac  non  tacitumus 

*  dicere.'    Then  *  ei  dispersionem  etdivi^ionem 

*  superaddunt,  ut  bit  in  plurium  manus  spnrsio 

*  ab  una  eademquie  facta,  et  maxime  si  in  ple- 

*  bem  distributio  fiat,  unde  ssvitque  animis  lg« 

*  nobile  vulgds.    Quippe  ut  Cicero  pro  Planeio, 

*  Hon  est  consilium  in  rutgo,  non  ratio,  non  dis- 

*  crimen,  non  diligentia.*  And  even  in  that  title 
Of  the  ninih  book  of  the  Cod.  de  Seditiosis,  it  is 
added,  *  £t  his  qui  plebero  contra  rempoblicam 

*  Dudent  colligere.'  And  so  have  I  said  not  long 
since,  that  these  private  writings,  and  the  dis- 
persiitt  of  them,  must  be  understood  in  our  acts 
of  parliament,  as  the  declamations  therein  men- 
tioned, that  is,  to  the  meanest  and  commonest 
fiort;  and  that  to  ten  at  least,  <  quia  non  dicitur 

*  notorium  ni»i  per  decern  saltern  transeat ;' 
Boerius  Tractatu  de   Seditiosis,  Pra;mi<!S.  7. 

*  auippe  quod  pupulus  dici  non  posse,  nisi  sint 

*  deceoi :'  Ibidem  IH-aemiss.  3.  And  remits  herfe 
'  wliat  I  have  said  de  Seditiosis,  in  the  end  of  uiy 

second  exception.  But  so  it  is,  that  the  com- 
municating  of  the  piece  quarrelled  to  Mr  John 
Dunmure,  in  that  mean  sort  as  is  contained  in 
the  deposition,  and  consequently  in  the  Dittay, 
cannot  be  thought  a  divulging  in  manner  above 
expres<>ed ;  ergo  the  p:innel  ought  to  be  assoii- 
ced  from  that  part  of  the  Dirta y. 

It  is  answered  by  my  Lord  Advocate  That  the 
allead^nce  ou^ht  to  he  repelled,  in  respect  of 
the  Dutay,  which  in  tJiis  part  anent  divul^inis  is 
founded  upon  the  common  law.  Leg.  Unica  de 
famosis  Libellis.  And  which  coiiimon  law,  in 
the  case  where  we  have  no  particular  law  nor 
statute  of  our  own,  is  obli^ator^  against  the 
leidges.  And  the  acts  of  par)i;iiDeni  cited  by 
the  defenders,  That  the  [e:d)ies  sltall  be  ruled 
by  the  laws  of  the  kini^dom  allenarly,(o|ily)  and 
not  by  the  laws  of  other  kingdo>iii,  excludes  only 
(he  particular  law<t  of  particular  kintEdoms ;  but 
ei eludes  not  neither  t»e  laviTs  of  God,  neitbe< 
the  law^  of  nature,  neitlier  the  laws  of  nnti«»ns, 
nor  the  c<imiiion  Jaw :  otherwise,  odious  crimes 
figain«t  Mhirh  there  are  no  municipal  laws,  as 
SodomiOf  k'lagium,  pritati  CareereUf  &c.  should 
be  unpunis. table.  An.l  as  to  the  exception  pro- 
poned aiiuinHt  the  relevancy,  and  the  alleadg- 
ance  of  the  civil  1  tw  anent  divulgins  trni ;  op- 
pones  the  Dittay,  beartng  the  divulgins  thereof 
to  three  particuiai  paf)f)QS  in  manner  therein  li- 
belled. 

It  is  dijplyed  by  the  pannel  and  his  procura- 
tors. That  the  pomt  of  divuLini;  being  founded 
#uly  upoa  the  civil  law^  if  it  were  sustained,  b 


onl^  relevant  to  infer  the  pain  of  die  civil  Isir, 
which  .is  not  capital^'  Nisi  nun  libcllus  famosas 
'  con  tine  tdelicta  capitaliain  aliumimproperata. 
*  Secus  iu  eo  impropert'tur  delictum  non  capi- 
'  tale,  aut  alia  qutevis  culpa.'  Glossa  in  Leg. 
Unica.  Codice  de  faiuoso  Libello,  in  verb,  si  qms 
famosuro.  Pbtr.  Qusst.  105.  num.  11.  And 
of  the  canon  law,  whiclr  has  ever  had  more 
force  with  us :  *  Poena  etiam  atrocissimi  libeiii 
'  est  tantum  flagellatio.'  Canone,  qui  in  alte* 
rius  Causa  5.  Qutest.  1 . 

It  is  farder  /luplyed  by  Mr.  Roger  Momatf  to 
that  part  of  my  Lord  Advocat's  reply,  bearing, 
That  the  alleadgance  made  against  divalj^iQi 
ought  to  be  repelled,  in  respect  ol'  the  Dittaj, 
bearing  the  divulging  by  the  pannel  to  three  &e- 
veral  perbous :  it  \s  duply  ed  tliereto.  That  the 
said  reply  ought  to  be  repelled,  in  respect  of  the 
said  alleadgance  proponed  against  the  said 
member  of  divulging,  and  hail  qualificattoos 
thereof,  to  the  saids  three  persons ;  w hereunto 
there  is  no  answer  ^iven  by  my  Lord  Advocat 
And  therefore  remits  the  said  aUeadgsnce,  and 
hail  members  of  it,  as  yet  unanswered,  to  be 
considered  by  the  judge  as  most  relevant  in  it- 
self. In  respect  whereof,  the  said  alleadgsoce, 
and  hail  members  thereof,  stands  relevant,  not- 
withstanding of  the  reply. 

It  is  triplyed  by  my  Lord  Advocat,  That  the 
pain  by  tlie  common  law  is  capital ;  and  die 
quotation  by  Mr.  Juhn  Nisbet  is  a  gloss,  with- 
out warrant.  And  albeit  some  respect  nigbt 
be  had  to  an  infamous  libel  against  a  Mibject, 
yet  none  in  that  which  concerns  our  sovereifp, 
tending  to  the  disturbance  of  the  estate  and 
public  peace. 

It  is  quadrupived  by  Mr.  John  Nisbci,  That 
wet)ppone  the  giiisses  aforesaids  acknowledjted 
and  tbliowed  by  all  the  doctors,  and  founded 
upon  the  equity  of  retaiiaiioa;  and  oppone 
likei«ise  the  foresaid  Citations  out  of  the  canon 
law  Itself,  and  luehdil  title  of  the  canon  law  De 
Malediccis,  where  detractors  of  the  {>ope  him- 
self are  only  obnoxious  to  the  pain  of  flagella- 
tion. 

The  Justice  continues  till  to-morrow  the  17th 
instant. 

Curia  legitime  affirmata,   the  said  "17th  of 
Dccemher,  16S4,  &c. 

My  Lord  Advocaf,  after  some  speech  deli- 
vered by  the  paiinvl's  procurators,  verba  de- 
clared to  my  Lord  .Justice- General,  That  what 
was  spoken  was  only  a  ^umutary  recapiiulauon 
of  that  which  is  at  lengtl.  set  down  by  the  pao- 
nel's  procurators  in  their  defences;  and  oflereo 
to  his  lordship,  if  it  were  liisl.iniship'splea*"^ 
that  he,  an  pors.i<  r,  should  clear  hy  his  answer 
verba;  and  otljirwiae,  that  ii»y  L«»rd Ju»ticC| 
wit! I  consent  of  hiy  assessor",  would  close  (pot 
ail  end  to)  «ill  farder  wriii.g,  ai»d' declare  that 
no  m  ire  ^h  uld  b-.  iiddel,  but  ihotiHlfrloqut- 
f  >r  may  be  pron  >u«K"ed  of  that  wl»i<  li  i«  P'^ 
|;onetl  and  uritleu  already.  To  the  which  mj 
Lf»rd  Justice  made  answer.  That  there  watno 
necessity  to  answer  larder  than  is  «'<*  ^ 
writteu  already. 
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It  was  tli«reafter  hatnbly  craved  by  the  pan- 
nel  and  his  procurators,  that  if  any  thhtg  should 
occur  to  be  demanded  wherpupon  be  desired  to 
be  heard  before  interloquitar,  that  my  Lord 
Justice  would  be  pleased  to  hear  him,  he  pro- 
ponin{(  the  same^  verba  in  hift  lordship's  au- 
dience. 

My  Lord  Justice-General^  with  advice  of  his 
lordship's  assessors,  declares  that  all  farder 
fvriting  in  this  matter  shall  cease  before  the 
dittay  be  fouud  relevant,  and  referred  by  inter- 
kquitor  to  an  assize;  and  continues  interloqui- 
tffr  upon  the  exceptions  proponed  in  this  pro- 
cess, and  answer^  made  thereto,  till  Friday 
u«xt,  the  19th  of  I>ecember  instant. 

The  said  19th  of  December  it  was  continued 
till  the  next  day^  the  30th. 

The  said  «Oth  of  December,  1634,  Curia  legi- 
time alfirmatv,  &c.  Pannel  and  Procurators 
as  aboTe. 

My  Lord  Justice-General  and  bis  1ord»bip*s 
as&essors  having  read  and  considered  the  Dittay, 
bail  exceptions,  replies,  duplies,  with  nil  that 
is  proponed  for  the  pannel  by  his  procurators 
in  this  process,  and  my  Lord  Advocat's  answers 
made  thereto  ;  hy  interloqmitor  repel  the  first 
exception  proponed  hy  the  pannel  and  his  pro- 
curators against  the  relevancy  of  the  dittay,  in 
respect  of  the  acts  of  parhament  standing  un- 
repealed. Repel  the  second  exception  in  res- 
p^t  of  the  aittay,  and  acts  of  parliament 
whereupon  the  same  is  founded.  Repel  the 
tliird  exception  in  respect  of  the  dittay,  and 
that  there  may  be  more  authors  than  one ;  and 
hkewise  sustain  these  words  of  the  dittay, 
'  Thai  th§  Pannel*  is  *  Adviser,  Deviser,  and 
*  Consulter^  in  respect  they  all  signify  one  thing 
with  airt  and  part.  And  as  to  the  qualification 
of  the  interlining,  set  down  therein,  remit  the 
same  to  the  assize,  a^  proper  to  be  cognosced 
by  them,  with  the  hail  remanent  qualincations 
and  presumptions  coniaincd  in  the  said  dittay, 
to  be  proven  to  the  said  assize.  Repel  the 
fourth  exception  in  respect  of  the  dittay,  and 
scandidous  and  reproachful  libel  mentioned 
therein ;  which  my  Lord  Justice,  with  advice 
of  his  lordship's  assessors,  find  to  be  of  that  na- 
ture, notwithstanding  of  any  tiling  propounded 
iu  the  contratr  in  the  pannel's  favour.  As  to 
the  hst  exception,  repel  the  samen,  and  sustain 
the  point  of  the  dittay  anent  the  divulging  of 
the  infamous  libel,  to  be  tryed  and  proven  con- 
junctim  with  any  one  of  Uie  re*t  of  the  articles 
of  the  said  dittay  found  relevant,  as  said  is,  to 
infer  the  punishment  prescribed  by  the  act  of 
parhament;  and  declare.  That  if  it  shall  be  only 
proven  per  te,  to  he  p unished jj^r  panam  arbi- 
trariam.  And  in  respect  of  the  former  in- 
ttrloquitor,  ordain  the  dittay  to  pass  to  the 
tryal  of  an  assize.  And  for  that  eaect,.  conti- 
nues this  matter  to  the  11th  day  of  P>bruiiry 
next  to  cohie ;  and  ordain  the  pannel  to  be  re- 
turned to  bis  ward  within  the  castle  of  Edin- 
burgh; 

Caria  legitime  affirmatn,  the  laid  11th  of 
February,  1636. 
VOL.  111. 


John  Lord  Balroerino  delated  of  the  Crimes  ctm- 
taincd  iu  his^  Dittay,  contained  in  his  pre-* 
ceding  Process. 

The  Justice  Deputs  (being  Alexander  Colvil  of 
Blair,  and  Mr.  James  Roberto un,  Adtocat) 
foresaids,  with  advice  of  the  Assessors,  be- 
fore mentioned,  continues  thi<»  Dyet,  anent 
the  Trial  of  the  said  John  Loid  Bahnerino, 
for  the  crime  specified  in  lii^  Dittay,  to  the 
11  lb  of  March  next  to  conic.  The  persons 
of  Assize  are  warneil,  &c. 

The  said  lltli  of  March,  it  is  continued  till  the 
13th  of  March,  1635.     And  the  said  18tb 
day,  fn  respect  of  tl>e  absence  of  Mr,  Roger 
Mowat,  the  Pannel's  principal  Procurator, 
by  reason  of  sickness  and  the  gout,  the  Jus- 
tice continued   the  Dyet  till  the  £Otli  of 
Hdarch  thereafter,  1C35. 
The  said  20th  of  March,  16S5.     Pannel  and 
I'rocurators  as  before. 
The  names  of  the  persons  of  Assize  (Jury) 
William  earl  Maresclial,  James  earl  of  Murray, 
William  earl  of  Dumfreis,  Munj:o  viscount  of 
Stormond,  John  earl  of  Lauderdale,  John  earl 
of  Traquair,  George  lord  Forrester  of  Corstor- 
phine,  James  lord  Johnstoun,  sir  Alex.  Stra- 
chart  of  Thorntoun,  km.  sir  Robert  Grier  of 
Lagg,  sir  John  Charters  of  Amisfield,  sir  Alex. 
Nibbet  of  Westnisbet,  knt.  sir  Patrick  Agncw 
of  Lochnair,  knt.  sirjaraes  Bailie  of  Lochend, 
John  Gordon  of  Buskie. 

It  is  alleged  by  the  pannel  and*  his  procura- 
tors, that  tne  Earl  Mareschal  cannot  be  ad- 
mitted >upon  the  assize,  because  he  has  reoei\'ed 
information  and  particular  instruciion^-of  the 
pannePs  guiltiness  of  the  crimes  given  up  in  the 
dittay,  and  particular  direction  what  .to  do  in 
case  he  pass  upon  the  assize ;  which  they  refi^r 
to  the  nobleman's  own  oath  and  declaration  i 
who  being  swurn,  declared  that  he  received  no 
such  instruction  or  information  of  any  person. 
Whereupon,  teiue  purged  of  partial  counsel, 
the  justice  admits  nim  upon  the  assize. 

It  is  alleged  against  the  earl  of  Dumfreis, 
that  he  cannot  be  received  upon  the  assize,  be- 
cause he  has  given  out  his  prejudiced  opinion 
against  the  pannel,  aibrming,  before  any  pro- 
bation led,  that  the  panntl  is  guilty  .of  the  dit- 
tay ;  which  the  pannel  referred  to  his  lordship's 
oath,  alleging  that  in  law  a  declinator  is  only 
to  be  proven  against  ane  assizer  by  his  oath  : 
and  farder  alTirms,  that  the  said  William  earl 
of  Dumfreis  has  been  solicited  and  dealt  with 
by  prayer  to  find  the  pannel  guilty  of  the  dittay, 
which  being  referred  to  the  said  earl  his  outn, 
be  denied  any  such  matter,  that  he  either  gave 
out  speeches  of  the  pannel's  guiltiness,  or  that 
be  was  solicited  6r  dealt  with  by  prayer,  or 
otherwise;*  the  justice  aflmits  him,  in  respect 
of  his  declaratiou. 

It  is  alleged  against  my  lord  Blantyre,  that 
lie  cannot  be  upon  his  assize,  because  he  hat 
publickiy  reported  to  sundry,  that  tiie  paoneLto 
l\is  judgment  is  gtiilty  of  the  dittay,  and  can* 
not  be  cleared  thereof;  wliicb  tbey  t^r  to  bis 
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lordsliip*s  onth:  who  being  sworn^  declareif 
that  tie  could  not  deny  that  he  had  spoken  sucU 
speeches.  \Vhereuix)n  lie  was  repetied,  and 
ordaiued  to  stand  ubidc. 

It  is  aUed(;ed  hy  tiie  pannel  and  his  procura- 
tbYs  against  my  lord  Jolinstouu,  tlie  laird  of 
Ltg,  llie  laird  of  Auiisfield,  the  laird  of 
Thorntoun,  ihe  laird  of  Westnisbcr,  thut  tl)ey 
cuiitiot  be  received  upon  ihe  iiw>izej  because 
they  liave  lUI  been  buliciled  by  prayer  and  re- 
quest to  find  the  paunel  guilty ;  and  that  the 
^  lord  Jtibnstoun  has  declated  to  sundry,  that  if 
l^ie  were  on  his  assize,  he  coald  not  but  iind  bini 
CO  be  guilty  :  likewise,  atiirined  by  Thorn touu, 
that  as  the  dittay  is  foauded  upon  the  acts  of 
parliameut,  the  panuel  must  he  guilty,  and  none 


can  acquit  him  thereof;  and  that  VVestuibbet  ,  with  iiib  said  depooitiou,  is  produced  by  bis 


Mr.  Peter  Hay  bis  information,  and  eiami&ed 
the  said  DoniBtire  conceruiug  the  author  of 
tliat  petition,  and  v^lio  may  be  any  wise  neces- 
sary unto  it,  you  hUurm  yowselt'  so  far  as  yuu 
can  in  all  things  conperning  it,  and  cettity  us 
what  ye  tind  thcreaueiit,  that  we  may  cause 
take  such  further  ordfr  uith  these  that  shttli  be 
found  to  have  had  iiand  therein,  as  we  shall 
think  fittiiit;.  And  for  your  so  di)iug,  tkebe  pre- 
seuts  shall  b^  your  suihcienC  warrant.  From  our 
court  at  New-Mercar,  the  8d  of  March  1634." 
3d1y,  Repeats  the  infamous  Libel  productd 
by  Mr.  John  Dunmure  before  the  lords  of  the 
committee  upon  the  14th  day  of  March  1634, 
with  his  deposition  made  in  presence  of  the 
committee  that  same  day ;  which  in fiunoB!)  libel. 


had  afiirmed  ia  public  conference,  by  his  be* 
wrayed  opinion,  that  he  uould  hie  (convict)  the 
pannel,  and  do  his  endeavour  cause  others  file 
him  of  the  dittav.  Whereupon  the  forenamed 
persons  having  by  their  oaths  denied  the  pre- 
misses, th^  justice  thereupon  having  purged 
them  of  partial  counsel,  admits  them  upon  tiie 
assize.  Whereupon  my  L6rd  Advocat  asked 
instruments.  Liicevvisc  admits  my  lord  of  Tra- 
quaire,  notwithstandin«;  of  the  declinator  pro- 
poned against  him  verbo,  by  Ihe  pannel's  pro- 
curators. 

My  Lord  Advocat,  for  verifying  of  tlie  dittay, 
1st,  Repeats  tlie  actd  of  parhament  whereupo;i 
the  dittay  is  founded,  (viz.)  the  lOth  act  of  Xji)e 
10th  parliament  of  his  nuijesty's  deafest  father, 
king  James  the  sixth^  holden  at  Linlithcow 
tiie.  10th  .day  ot  Det^mbei-,  1585  ;  the  other 
Hot  being  the  205th  act  of  his  majesty's  14th 
parliament,  holden  at  Edinbnrgh  upon  the  6th 
*   day  of  June,  1594. 

i)dl^,  Produces  his  majesty's  warrant  or  let* 
ter,  direct  for  examiaation  of  Mr.  John  Dno'- 
mure,  whereof  the  cenour  follows : 

'*  To  tlie  right  reverend  father  in  God,  our  right 
trusty  and  well-beloved  counsellor ;  To  our 
right  trusty  and  riglit  well-bclovcd  cousins 
and  counsellors ;  To  the  reverend  fathers  in 
God,  our  trusty  and  well-beloved  counsellors; 
and  to  our  trusty  and  well-beloved  counsel- 
lor, the  Archbishop  of  St.  Andrews,  Primate 
and  Metropolitan  of  all  Scotland;  the  Earl 

'  of  Mortonn  our  Thesaurcr,  the  Earl  of  Tra- 
quair  our  Deputv-Thesaurer;  the  Dishops  of 
Edinburgh  and  Koss  ;  and  to  sir  John  Hay 
of  Baro,  our  Clerk-Register  of  our  said 
kingdonj." 

"  C.  R. ;  Right  reverend  and  ivvereod  fathers 
in  God,  our  trusty  and  well-beloved  counsel- 
lors, right  trusty  and  right  well4)eloved  cousins 
find  counsellors,  and  trosty  and  well-beloved 
ODcmsellors ;  we  greet  you  well.  Having  seen 
the  copy  of  a  Petition,  wliich  hath  been  in  tlie 
hands  of  Mr.  Peter  Hay  of-NaUghtoua:  And 
he  being  required  by  us  to  declare  from  'v^hoi^ 
he  had  the  said  Petition,  hath  done  the  sane 
^y  naming  aie  Dunmnre,  dwelling  in  Dondeei 
a  notary  itiere  :  It  is  our  pksasare,  that  you  call 
tiiem  before  yoa;  and  Uaviag  received  the  said 


imyesty's  Advoaituponthc3d  day  of  December 
1634^  before  my  lord  justice,  aud  is  registrat 
,in  this  process  that  day. 

4thly,  Produced  ihe  Double  (copy)  of  the  in* 
famous  Libel,  interlined  bv  the  pannel,  i% here- 
of tlie  te.'iour  follows.  [This  is  exactly  the 
double  of  the  former,  only  with  the  Addition  of 
the  parmersintrrlinings,  which  are  these;  First, 
at  letter  A,  on  the  14th  page  (or  "of. this  tol.) 
there  is  interUned  by  his  lordship  these  words, 
which  ar^  not  .mentioned  in  the  former  double, 
viz.  <  In  such  a  case  as  this,  it  hath  not  been 

*  unworthy  to  have  represented  to  your  ma- 
'jesiy's  ODsenation,  that.'  And  at  this  mark 
also  thrsc  words  are  wanting  in  this  double, 
which  the  former  has,  viz.    *  Which  blessed 

*  king  James  would  never  have  confounded.' 
And  betwixt  lei  ter  B  and  C,  on  the  san^e  p^g-e 
thus,  B  of  religion  C,  is  interlined  inthihdo6hle. 
And  the  last  interlined  ivords  in  this  double  arc 
to  cmnc  in  as  marked  on  the  p>g<?>  bettviit 
C  arid  D,  these  words,  viz.  To  sufier  to  be  in- 
troduced.] 

Item,  Produces  Mr.  John  Dunmure's  two 
Depositions,  raiide  the  15th  of  March  1634,  and 
the  Tth  Jane  after,  where6f  the  tenonr  follows: 

**  I  Mt.  John  Dunmure  confess  and  dcclure, 
That  the  copy  of  the  petition,  remonstrat  to 
tlie  king's  most  saCrcd  majesty,  to  have  been 
delivered  by  me  to  Mr.  Peter  Hay  of  Naugh- 
tonn,  was  intrusted  by  me  to  him  upon  hisfaidi 
and  promise  never  to  have  been  imparted  or 
diiuhrcd  to  any  other,  and  that  he  should  rede- 
liver to  nic  the  same,  after  the  reading  and  con- 
sideration tliereof:  And  that  I  extracted  the 
said  copy  with  my  own  hand  against  the  direc- 
tion, ana  by  (without)  the  knowledge  of  him 
from  whom  I  had  the  first  copy  and  aarrant 
thereof.  So  help  me  God.  And  this  for  am- 
plification of  my  coirfesbion  of  the  said  matter, 
made  in  presence  of  tlie  lords  csommissioners, 
receivers  thereof,  tlie  14th  of  March  instant, 
by  thit  presents  writtAi  and  stibscrived  with  my 
hand  kt  Edinburgh  the  15th  of  March  1634. 
Sic  sidacrib,  JoiK.BCNtftliE.'* 

At   Edinbugh^  T   ^uoe,  t(i64.  Sederunt,  St. 
Andrews,  the  earl  of  Roxburgh,  Tra^usir, 
Brechin,  Clerk-Regisieri  Advocat. 
The  which  dajr  Mr.  Join  Dunmure,  hm% 
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deeply  svoria  opop  hk  Voee9,  r;infi^  lutd  ap- 
proved his  former  depjO^tion  of  die  (lute  the 
15th  of  March,  1634 ;  and  declares.  That  at 
thetiiiie4te  received  his  !»uid  suppiicotioii  of  my 
lord  Baknerino,  the  said  lord  Baliuerrno  desired  | 
hifli  that  he  would  take  it,  uiid  gi^e  hiin  his  opi- 
nion thereof;  end  as  he  laved  his  credit,  he 
would  keep  it,  and  shew  it  to  no  man  living, 
hut  onl/  give  his  own  opiniun  there-anent : 
And  decsiarea  tkit  there  «vas  nothing  spoken 
ahout  the  copying  thereof;  hut  is  persuaded, 
if  that  Diy  k^rd  Bttlmerino  had  known  (hat  he 
would  have  copied  it,  he  would  never  ha\e 
given  the  same  out  of  his  himd.  And  depones, 
after  the  receipt  thereof  he  abode  three  days 
in  Edinhu^hy  and  durii^  that  time  copied  the 
same,  and  did  return  the  sunie  to  iny  lord  Bal- 
merino  :  but  no  ways  told  liiin  ihfit  lie  copied 
the  -same.  And  depones,  he  sl>ewed  the  same  to 
.  no  person,  uor  bad  no  f^pos^  to  divulge  k»  hut 
did  take  it  home  with  him  to  DuiideiE^  and  did 
keep  it  close  and  secret  by  lumseU  by  thespa^e 
of  six  weeksj  till  the  laird  of  Naughtouncaoae  tp 
him  in  iiis  own  chamber  in  Dundee  of  purpuse 
to  ask  his  advise  in  some  affairs,  in  respect  lie 
was  his  ordinary  writer,.as  his  cusumu  was :  And 
depones,  that  tkfter  some  conference  with  tltc 
.laiki  of  Nuughtouii,  be  took  the  same  uue  oi'  his 
4>oach  (pocket),  and  j^aid  to  the  laird,  lie  kuew 
that  he  wns  a. man  of  Judgment,  end  well-ac- 
qaainted  with  tlie'affiiirs  of  tlie  kii\gdom;  and 
said,  'Here  is  a  p^per  whereof  he  ^ould  be  glad 
to  havehis  judgin^nt^providi^ghe  would  ke^p 
it  tecret,  and  return  tlie  same  back  again  : 
Which  the  4aird  fnithfuUy  prvmis^d.  Where- 
upon the  dQ|>ouer  gave  the  fiaid  ipaper  to  the 
laird.  VVhefeupou  he  began  to  read  ;  And  be- 
fore he  had  ended  :it,  he  said  to  ;the  doponer, 
Mr.  Jobn^  I  iutreat  you  heartily  that  I  may 
have  this  paper  to  Nauphtoup,  that  I  may  read 
it,  and  cai%»ider  it  at  leisure.  Jo  the  whicii 
the  depoqer  answered  he  would,  providing  lie 
would  keep  it  secret,  and  shew  It  to  no  man, 
as  he  had  promised :  ivhicb  Uieiaird  of  Naugh- 
touD  fikithfuUy  promised  to  do.  And  declares 
upon  his  j^reatoat^i,  Tiuit  if  heihad  kuo¥K  u  the 
laird  would  not  have.ke^ped  it  secret,  he  would 
not  have  i;i«en  it  for  all  t^ie  worUl.  As  also  de- 
■pooes,  Tiiat  within  a  .mouth  or  &ve  weeks  «fter 
the  depuneot  went  Co  the  laird  of  Nau^toun-s 
house,  a^  be  was  goi^ig  through  Fife,  tuid  craved 
tlje  paper  back  wi«h  gseat  ecirne:)tness ;  who  an- 
swered tritle,  tratle,  ye  iKednot  be  so  curious ; 
that  theie  iwas  «  geotleokan  at  his  own  table 
told  him  that  there  was  three  copies  the«eef 
-going through  Fife,.Aod  my  lord  Baltneriuoii'^vd 
given  one  thereof  to  Mr.  William  Scoti,  ano- 
ther to  Mr..  Alexander  .HeBlii>r80fl,  and  ihe 
third  that  the  gentleman  would  not  rMtf  ne.  A  ud 
the  deponer  .declares, /jdtcr  that' tiiiie  he  met 
Naughtoun  divers  time  in  Dan(lee,  «tMl  asked 
the  paper  back,  which  he  ever  shunned.  And 
declares,  about  October  last  Naughtoun  came 
to  tire  deponer*s  chambers  in  Duniiee,  and  totd 
him  that  he  had  given  the  paper  to  my  lord  Ht. 
Andrew ;  i^t  wluoh  tb«  deponer  wiis  mightily 
ittoHed.    JiciQy  4t^wnis,  <Aiter ihii'  fir^t cbicl&ra- 


tinn  he  went  to  my  lord  JSahnermo,  who  after 
coofrrenee  witli  him,  ojy  lord  Bidmeriao  de- 
sired him  to  go  to  the  carl  of  Traquair,  pnd  tell 
him  thai  beuer  men  uuV  my  lord  Balmerinu 
himself  would  iiet  their  faces  thereto.  Sic  iliA- 
frrt£>.  JoAN,Di;2iMUji.ir. 

St.  Andrews,  J.  Morton,  Roxburgh,  Traquairj 
Da.  £pisc.  Brechin,  J.  Hay,  Tho.  Hope. 

5thly,  Produces  three  Depositions  subscriv^ 
ed  by  tlie  pauncl  and  the  loidii  of  committer, 
one  dated  the  9th  of  June  1034;  the  second 
the  16th  (if  June  1634;  and  the  third  tiie  1st 
of  August  1634.  Of  the  which  tluree  D^piosi* 
tions  the  tciiour  follows,  v'u. 

Aptid  Ediitb.  the  9th  of  June  1634.  Sederunt 
St.  Andrews,  Thesnurer,  Roxburgh,  Tra-' 
quair,  BrtcWn,  Clerk-Register,  Advocat. 

The  wluch  day  John  lord  Balmerino  being 
examiued  upon  his  j^ceat  onth,  depones -as  after' 
follows :  i//«j»rir;MS,  de{>one9,  That  the  libel pro« 
duced  is  the  jiistcopy  of  the  hbel  given  by  him 
to  IVlr.  John  DunmUfe,su  tar  as  he  remembers. 
IteuL  Being  iuterro^at  to  what  use  he  gave  him 
the  same,  ami  upon  what  occasion,  depone^, 
That^r  John  Ditfiinuie  liaviuggiven  to  him  rhe 
copy  o£  my  lord  Qrech'ui  his  sermon  preached 
atlkii  majesty's  coronatioB,  aiul  Mr.  John  hav- 
ing seen  the  paper,  he  gave  it  to  him  to  look 
upon,'  but  to  Ilcqp  it  to  himself  alone,  and  to 
show  it  to  HO  other,  as  he  respected  his  l<>rd- 
sli^!s  credit :  And  depoi>e5,  That  he  never  kuetv 
that  Mr.  John  Dunmure.had  copied  the  saute. 
Item,  Being  interrogat  from  whom  he  had  the 
paper  'he  gave  to  Mr.  Jphn  X)unmure,  depones,  . 
As  he  remembi  rs  he  received  the  prinopal  of 
tluj  same  from  Mr./ William  llaig.  Hem,  B^- 
ing  interrQgat  who  wm  author  artd  ptUHer  of 
tiie  j»iii(l  hbel,  do^fiones,  That  it  ^vsis  Mr.  Williaip 
liajc;  who  gave  it  him,  and  »s  he  thinks,  w<is 
the  author  ilwjrcof.  J/n/*,  Being  iiiierr«)gat  to 
what  u;»e  JVIr.  William  lUm  gave  his  luitishtp 
that  paper,  depones,  Tliot  Mr.  William  Huig 
said  he  thought  it  a  ht  supplication  to  he  pre- 
sented to  hisinajcsty  which  he  had  made  04«t 
of  scmie  collections  wluch  he  had  gathered  upo^ 
some  coufcreuceB  which  he  had  with  suiulj^ 
pers'iius  the  time  of  the  parliament.  IftHit^ 
Beittfc;  interroitat  what  he  did  with  iht*  pupei* 
whicli  he  received  from  Mr.  William  llaig,  de- 
pones," he  received  two  of  them  from  M  r.  W. 
llaig,  whereof  one  was  to  be  presented  to  t lie 
king,  if  it  had  been  thought  expedient,  whidi 
he  delivered  to  aiy  lord  of  Rothes;  and  tl;e 
ot>)er  he  caused  his  man  Mr.  Robert  Daljileis^i 
,  copy;  and  gave  Mr.  Ilaig  his  own  back 
agam,  which  he  thinks  he  destroyed.  And  ttie 
paper  which  he  shewe<l  Mr.  John  Dunmure, 
was  it  .which  his  uian  Mzute,  us  he  remembers. 
Jfew,  Being  interrngat  if  Mr.  Williiim  iU\^ 
had  any  warraiHl  or  command  to  draw  up  tiic 
I  said  suppliciitipn,  or  if  any  lord  or  any  oH*  his 
knoiv^d^e  was  at  the  peniiiu{>  thereof,  depoueji, 
I  Tlmt  .he  ho'l  no  warnmd  from  him,  n:>r  knew 
i  of  any  warrand  given  to  him,  nor  that  any 
j  vvaM  .pr^^^t  .gt  the  fonnii)g  Uiereof.     Mtr0^  • 
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Declares  that  the  earl  of  Rothes  and  the  de- 
jioner  having  read  the  supplication,  thought  it 
no  ways  fit  to  be  presented  to  his  majesty,  but 
to  be  ubsolutffiy  supprest.  Item,  Being  uiter- 
rogut  if  he  hud  any  of  the  saids  cop:es,  de- 
clares. After  the  receipt  of  Mr.  John  Duiimure 
his  copy,  he  cast  the  saiuen  in  tiie  fire;  and  for 
tJie  other,  he  did  diligence  to  seek  ttie  samen 
out  and  find  it,  and  exhibit  the  samen  to  tlie 
lords  :  and  declared,  that  he  had  no  more  con- 
cerning that  purpose,  l/em,  Being  iuterrogat 
if  he  gave  any  cojjies  of  the  said  supplication, 
or  shewed  it  to  any  person,  depones,  That  he 
neither  gave  copies  thercu*',  nor  shewed  it  to 
nuy  except  to  the  enrl  of  Rothes  and  Mr.  John 
Dunnmre.  Sic  iubsc,  Balmerino. 
St.  Andrews,  Morten,  Roxburgh,  Traquair, 
Da.  £p.  Breciiin,  J.  Hay,  Thomas  Hope. 

Follows  the  Tenour  of  the  second  Deposition. 

'Apud  Edinb.  decimo  sexto  Junii,  1634. 

The  whilk  day  John  lord  of  Balmerinu  being 
examined  upon  his  oath  if  he  knew  atiy  thing 
of  Mr.  William  Haig  his  going  out  of  the 
country,  depones.  That  he  knew  nothing  of  his 
away  going  until  Wednesday  last;  that  a  man 
of  the  lady  Yeaster's  told  him,  when  he  was 
•|[oing  to  Balclcugh's  burial,  that  Mr.  William 
Haig  was  gone  out  of  the  country.  Itmt, 
Being  inquired  anent  that  part  of  Sir.  John 
'Duninure's  deposition,  That  after  his  first  de- 
claration he  went  to  the  deponer,  who  after 
conference  with  him  desired  him  that  he  would 
go-  to  the  carl  of  Traquair,  and  say,  <  That 
•  better  men  than  the  deponer  himself  will  set 
'  their  faces  thereto :'  the  said  lord  Balmerino 
depones,  That  he  never  gave  Mr.  John  Dun- 
mure  such  a  commission,  but  only  told  him  in 
conference,  That  there  were  better  men  than 
the  deponer  himself  who  knew  of  that  ihalter. 
And  being  inquired  what  these  were  that  he 
meaned  of,  depones.  That  it  was  the  earl  of 
Rothes,  to  whom  he  delivered  the  supplication, 
conform  to  the  former  deposition.  Item,  Being 
inquired  whether  he  had  interlined  some  lines 
in  ihe  said  libel  which  was  exhibited  by  him 
to  the  lords,  and  whether  he  did  the  same 
before  he  shelved  it  lo  Mr.  Jolm  Dunmurev  or 
to  the  earl  of  Rothes,  depones  that  it  was 
the  earl  of  Rothes  to  whom  he  delivered  the 
Bupplication,  conform  to  his  former  deposition. 
•  Item,  Being  inquired  whether  he  had  interlined 
6ome  lines  in  the  said  libel  which  was  exhibited 
by  him  to  the  lords,  and  whether  he  did  the 
same  before  he  shewed  it  to  Mr.  John  Dun- 
mute  or  to  the  said  earl  'of  Rothes,  depones. 
That  Mr.  John  Dunmure  never  saw  this  inter- 
lined libel,  but  only  the  copy  which  was  cast 
in  the  fire  after  the  redelivery  thereof:  And 
depones,  That  the  copy  interlined  lying  before 
the  lords  was  the  copy  delivered  by  him  to 
the  earl  of  Rothes,  hut  was  not  interlined, 
while  the  earl  of  Uothcs  redelivery  thereof  to 
him  :  A  nd  depones.  That  never  any  saw  it  since 
the  interlining  thereof. — Sic  subs.  Balheriko. 
St.    Andrews,   Morion,    Roxburgh,  Traquair, 

Da.  £p.  Brechin,  J.  Hay,  Thomas  Hope. 


Follows  the  Tenour  of  bis  ]ordahip*B  third  De* 
position. 

A  pud  Edinb.  the  first  day  of  August  1634. 
Sederunt,  Sr.  Andrews,  Thesaarer,  Itox- 
burgh,  Stirliug,  Traquair,  Bishops  of  Edin- 
burgh, Ross,  Clerk- iUgi&ter,  the^  KingV 
Advocat. 

The  wbrch  day  John  lord  Balmerino  being 
asked  upon  his  great  oath,  if  he  shewed  to  Mr. 
Haig  the  Warrand  of  his  appearance  before  the 
lords  upon  Saturday  the  7th  of  June,  depones^ 
that  skfter  dinner  Mr.  Haig  came  to  his  liouse, 
and  asked  by  what  warrand  he  was  conveaed 
before  the  lords;  and  the  deponer  took  the 
warrand  out  of  his  pocket,  and  shewed  the 
same:  and  adheres  to  his  former  deposition, 
anent  Mr.  Haig  his  parting,  or  to  the  purpose 
thereof  Irem,  beinjj;  in^errogat  if  he  received 
any  letters  from  Mr.  Haig  since  his  parting,  de- 
poned, that  he  received  at  his  back  oooiing 
from  Balcleugh's  burial  a  letter  fi-om  his  ladv, 
direct  from  Mr.  Haig,  but  without  either  date 
or  place,  which  he  produced  :  as  also  reccired 
from  Thomas  Hcdfburton  a  letter  direct  from 
Mr.  Haig,  with  some  note  concerning  my  lord 
Jedbui^h*$  business.  And  sick-hke  depones, 
he  received  a  letter  from  Adam  Watt,  Mhicii 
concerned  some  business  betwixt  my  lord  Yeas- 
ter  and  Mr.  Haig;  and  in  the  end  desired  tbe 
deponer  to  assist  sir  Lewis  Stewart,  and  other 
friends  that  be  had  written  unto  for  procuring 
of  him  a  remission  :  -which  letter,  after  tl»e  de- 
poner had  dealt  with  the  lord  Yeaster,  be  caa- 
celled  and  burnt.  And  last  grants  he  received 
a  letter  from  Camphire  the  27th  of  June,  which 
he  received  from  Mr.  Robert  Bruce;  which  he 
exhibits,  and  which  letter  bears  Mr.  Haig  hns 
granted  that  he  was  tiie  penner  of  the  said  sup< 
plication,  and  therefore  protests  that  the  same 
may  be  delivered  up  and  given  to  him.  And 
being  asked  anent  that  part  of  the  said  letter, 
which  bears  that  the  eairl  of  Rothes  and  such 
other  honest  men  that  did  once  approve  the 
said  supplication,  if  the  deponer  did  ever  aUow 
and  approve  the  somen ;  answers,  that  he  did 
never  allow  nor  approve  the  samen  to  be  pre- 
sented to  his  majesty,  but  thought  it  fit  to  be 
supprest.  And  m  the  rest  adheres  to  his  for- 
mer depositions. — Sic  subs.  Balmerino, 

The  same  day,  in  presence  foresaid,  it  being 
asked  whether  he  did  allow  and  approve  the 
same  himself,  in  the  matter  and  substance;  be 
declared,  that  he  neither  allowed  nor  allows 
the  samen,  and  declares  he  condemns  the  same 
both  in  matter  and  form.    Sic  tubs.  Balmit 

BINO. 

St.  Andrews,  Morton,  Roxburgh, 
Stirling,  Traquair,  Da.  £p. 
Edinb.  Jo-.  Rosse,  J.  Hay, 
Thomas  Hope.  ' 

ethly,  Pi-oduces  Mr.  Robert  Dalgleisb,  »e^ 
vitor  to  the  pannel,  his  Depositions,  dated  July 
3,  1634,  wlicreof  the  tenor  follows, 

Apud  Edinb.  8  July  1054. 
The  which  day  Mr.  Bob^it  Dtlgleish  faeioS     i 
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sm)m  upon  hts  ktiees,  and  the  libel  being  shewn 
to  him,  denies  that  be  knows  the  hand- writing 
or  the  writer:  g^nt<)  that  my  lord  Balmerino 
being  in  his  placr  of  fiaraetown  shortly  after 
the  parifament,  and  being  to  go  to  Edihbargh, 
about  four  after  noon  delivered  to  the  deponer 
a  paper  to  be  copied,  which  he  did  copy  that 
5aine  night,  and  sent  it  with  tlie  copy  thereof 
to  bis  master  inclosed  in  a  paper,  the  next  day 
in  the  morning.  And  being  asked  if  that  he 
had  copied  another  to  himself,  grants  that  be 
had  made  another  copy  which  he  keeped  to 
himself,  which  he  did  without  the  command  or 
Lnon-ledge  of  his  master ;  which  copy  he  ex- 
hibitetk  presently  in  presence  of  the  lords. 
Item,  being  demanded  if  he  did  commit nicat 
th»t  copy  whicli  he  keeped  to  himself  to  any 
oiber,  depones  upon  his  great  oath,  that  be  did 
neither  show  nor  give  the  copy  thereof  to  any 
other :  but  grants,  while  he  was  copying  the 
same  in  Bfimetown,  Mr.  William  Cohilr  mi- 
nister of  the  parish  came  in  and  read  the  same, 
but  got  no  copy  thereof.  And  also  depones, 
That  since  ilie  beginning  of  the  trial  about 
Pasch  ( Laster  last,  the  lady  Baliueriuo  asked 
of  the  deponer  if  he  had  keeped  a  copy  of  the 
foresaid  libel  to  himself,  and  desired  a  sight 
tliereof ;  and  when  she  heard  tJie  same  read, 
»lie  said  that  he  was  a  fcjol  in  keeping,  and 
bad  him  cast  it  in  the  fire. — Sie  sufnc.  Mr.  Ito- . 

BERT    DaLCLFJSH. 

St.  Andrews,  Mortoun,  Roxbiirgh^ 
Stirling,  Traqmiir,  Jo.  Rossen.     . 
J.  Hay,  Thomas  Hope. 
7thly,  Produces  Mark  Cass  his  Deposition, 

dated  upud  Edinb.  the  31st  of  July,  1634. 

Sederunt,  St.  Andrews,  Roxburgh,  'Stirling, 
Traquaify  Kosse,  C  Icrk  of  Register,  Advo- 
cat. 

The  whilk  day  Mark  Cass,  writer,  being  eia- 
mined  upon  his  great  oaih,  depoue«.  That 
about  eight  oi"  ten  days  before  Mr.  Haig  his 
soiijg  away  furlh  of  the  country,  he  being  in 
Mr.  Haig*s  chamber,  Mr.  Haig  asked  him  what 
ne«s:  to  whom  he  answered,  he  had  no 
neivs,  but  that  he  heard  that  roy  lord  Balmeri- 
no was  troubled  for  a  petition  that  had  been 
written.  Likeas  Mr.  Haig  asked  him  if  l>e 
knew  who  was  writer  thereof,  whilk  he  depones 
tliat  be  answered  him  he  knew  not,  neither  did 
he  know.  Thereafter  Mr.  William  Haig  told 
him  that  he  was  the  pent>er  thereof,  and  took 
out  the  paper  and  read  it  over  to  him,  and  said 
that  Rothes  and  Balmerino  knew  the  paper, 
because  it  should  have  been  presented  to  the 
king.  Item,  Being  asked  if  he  knew  of  Mr. 
Hatg's  away  going,  depones,  That  upon  Sun- 
day the  6th  of  June  the  deponer  being-in  New- 
bottle  kirk  at  the  communion,  Mr.  Haig  sent  a 
br)y  to  him  "before  the  ending  of  the  sermon  in 
the  afternoon,  and  desired  him  to  cume  out  to 
hi  in  ;  who  came  out  and  met  with  him  in  the 
fi  tU  of  Newbottle,  but  spake  nothing  with  him 
there.  And  then  they  went  out  together  to^ 
the  green  of  Newbottle,  where  he  told  the  de^ 
pooer  that  he  was  to  go  to  the  South  Country, 


and  that  he  had  received  for  bis  comprizing  of 
Maxweilheugh,  disponed  by  him  to  the  earl  of 
Koxborgb,  the  sum  of  40,000  marks,  which  he 
had  paid  to  Mr.  John  Sharp  and  otiiers  ;  and 
that  there  rested  yet  8,400  and  some  odd 
marks  »  And  that  he  had  taktn  the  deponer  his 
name  to  the  bond  thereof  to  his  own  use,  and 
that  he  would  trust  him  with  it  till  his  return  ; 
and  then  delivered  to  him  the  bond  thereof^ 
and  said  to  him  that  he  would  return  shortly. 
Item,  Depones,  that  he  received  a  letter  from 
Mr.  William  Haig  from  Yarmouth,  in  which 
tliere  was  inclosed  a  letter  direct  from  Mr. 
William  Haig  to  Thomas  Haliburton,  which  he 
sent  to  the  said  Thomas  :  And  the  contents  of 
the  letter  to  himself  was,'  that  he  desired  the 
deponer  to  assist  his  nephew,  the  said  Thomas 
Haliburton,  to  get  a  trunk  carried  to  Holland 
by  the  address  of  Mr.  Robert  Bruce;  and  that 
he  should  make  the  said  Thomas  forbear  to  do 
it,  if  I  should  find  hj  sir  Lewis  Stewart  the  ap- 
pearance of  the  quitting  of  this  service.  And 
depones.  That  he  shewed  this  letter  to  Thomas 
Haliburton,  who  was  then  present  in  Edni- 
borgh,  and  declared  to  the  said  lipomas,  that 
he  would  not  speak  the  said  sir  Lewis  Stewart 
in  such  a  business ;  and  rave  (tore)  out  so 
much  of  the  letter  as  concerned  sir  Letvis 
Stewart,  and  desired  the  said  Thomas  that  he 
would  take  it  to  him,  hecaose  sir  Lewb  kdew 
Mr.  Haig  bis  hand-writii^ :  which  the  said 
rhomas  refused,  and  said  that  sir  Lewis  would 
believe  him  but  (i.  e.  without)  the  letter ;  And 
immediately  after  he  read  the  hat|  letter  in 
prcsenceof  the  said  Thomas.  J/cm,  Remem- 
bers that  the  letter  did  bear  that  he  was  pre* 
sently  going  abroad.  Item,  Remanbers  that 
he  received  from  Mr.  William  Haig  since  his 

f)arting  in  all  three  letters,  whereof  the  said 
etter  was  one,  and  the  other  two  which  he  ex- 
hibited to  the  lords.— <$<c  tubs.  Mark  Cass 
with  my  hand. 

At  Edinb.  the  31st  of  July,  1634.  Sederunt^ 
St.  Andrews,  Thcsaurer,  Roxburgh,  Trik- 
quair,  Edinburgh,  Rosse,  Clerk-Regisler^ 
Advocat. 

The  foresaid  deponent  depones,  That  the 
20,000  marks  paid  to  Mr.-  William  Haig  upon 
the  Saturday,  was  employed  as  after  follows, 
viz.  8,400  marks  to  Mr.  John  Sharp ;  then 
rested  11,600  marks,  whereof  there  was  lent  to 
the  earl  of  Lothian  7,600  marks,  and  4,000 
marks  to  the  lord  Balmerino;  qherefore (for 
which)  the  deponer  received  bonds  which  are 
blank  in  the  name,  in  the  deponer's  hands. 
Itrnn^  The  deponer  produced  two  letters  frinn 
Mr.  Haig,  one  of  the  date  nono  Junii  from  Bi- 
merside,  with  a  command  to  him  to  receive  a 
packet  to  he  delivered  to  my  lord  Balmerino  ; 
which  packet  to  liis  knowledge  and  memory 
Adnm  Watt  delivered  to  my  l»rd  Balmerino. 
Item,  The  other  letter  of  the  2Sd  of  Jqne, 
dated  from  no  place,  which  the  deponer  receiv- 
ed from  Adam  Watt,  !f  ho  had  in  hand  a  letter 
to  my  lord  of  Lothian,  which  he  received  :  and 
delivered  «  letter  to  my  lord  Balmerino^  and 
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xnerMt  am9«g9t  u»  ^   even  to  take  paios  to  ob- 
tain 10  me  a  »mii*Aioii,  for  doing  that  which  t 


Another  to  the  earl  pf  Traqtiair;  which  letten 
were  received  by  Adam  Watt  fVoro  sir  Lewis 
Stewart.  liem^  I>epoii£t  upon  Uif  great  oath, 
That  he  never  opened  the  little  coffer,  uor 
crank ;  but  once  that  he  opened  tlie  little  cof- 
fNy  and  took  out  the  keys  of  phe  tninks«  bat 
'  payever  stirred  the  papers,  nor  none  others  to  his 
knowledge :  but  that  he  heard  that  Thomas 
Halibarton  had  looked  in  the  coffer  before,  but 
knows  not  whether  he  took  any  papers  out  or 
not.  I4€m,  Declares  that  since  Mr.  William 
Jit.^  his  away  going,  there  came  a  trunk  of  his 
li9me^  which  is  in  William  Dick  his  hands, 
nvhercof  he  has  the  kev ;  and  that  he  never 
opened  the  same,  but  allenarly  (only)  once  at 
the  desire  of  Mr.  Alex.  Johjistoun  advucat, 
who  alledg^d  he  had  some  clothes  and  other 
gear  tltereini  which  he  had  put  in  Mr.  Hnig's 
truak  whea  Mr.  liaig  and  he  was  at  London 
thfi  last  vacance.  Aiid  the  deponer  grants  he 
received  the  key  of  the  trunk  from  William 
Frier,  ioclosed  in  a  letter  from  XiOndon  written 
by  the  said  William  Frier,  and  dated  before 
jVIr.  liaig's  going  away  out  of  the  counti-y. 
lUm,  The  deponer  remembers,  that  Mr.  llaig 
told  him  that  the  pamphlet  was  wriittii  by  a 
man  employed  by  the  lady  Limplum  lur  that 
effect. — Sic  subt.  Mark  Cass,  with  my  hand. 
St.  Andrews,  Mortoun,  Rox.bui{glv 
Traqoair,  Da.  £p.  £dinb.  Jo. 
ilossen.  J.  Hajr, 
8tMy,  Produces  four  letters  fivm  Mr.  Haig 
to  ciie  pannel,  dated  sr  June,  1  My,  lO  July, 
nnd  1  August,  1«S4.  Of  the  whicfi  four  let- 
ters>  the  tenour  follows : 

To  ihe  right  honourable  mv  singular  good  lord 
tny  lorn  Balmerino,  These  at  Barneiown  ; 
to.be  sent  tu  him  by  Mr.  George  Lawson, 
or  Adam  Watt,  writer  in  Edinburgh. 

My  lord ;  now  that  it  has  pleased  God  to 
bring  me  safely  through' the  seas,  though  slowly 
(in  three  days  and  three  nights  from  Yarmouth) 
CO  Ohis  pUice,  I  begin  wit^h  these  to  pray  your 
losdsbif  either  -to  use  yoar  taleot  to  get  me 
boise  otherwise,  or*  to  give  vigour  to  that  "way 
I  wrote  to  ^our  lordship  from  Yarmooth.  I 
thought  it  ht  to  Ibe  taken,  lo  get  a  compendi- ; 
ous  way  to  an  end  of  my  troubles  by  their 
means,  who  for  pidvate  respects  have  given  the 
name  of  a  xvime  to  that  Supplication,  which 
though  I  cannot  deny  the  penuingof,  yet  would 
not  have  brought  to  me  any  inconvenience,  if 
it  had' either  been  used  a%  once  intended,  or, 
after  changed  of  purpo^,  kept  from  tliose  base 
bodies  thait  put  it  into  the  hands  of  such,  as 
havn  been  able  to  mnke  hard  constructions  of 
ir.  And  seeing  for  whatsoever  I  now  suffer  in 
my  isivnte  fortune,  in  my  weak  body,  or  in  my 
name,  fay  the  oonirivance  or  knavery  of  Mr. 
^oha  Dunmure,  (  m%y  jtisily  blame  yonr  lord- 
ship ;  I  do  iiere  at^ti^  your  lordship,  by  tlie 
porsaasiiHi  i  have  «f  ^ar  own  integrity,,  of 
your  honourable  mind  ^ad  good-will  .|o  me- 
wardB,  and  by  your  knowledge  of  tlie  (paias  I 
have  been  ev^r  wiUio^to  takis  far  nn  ingeiiu<>us 
furdiffanoe  of  Wi  -thfit  oonoe^ns  -my  lovd  ^f  So- 


termed  a  crime,  and  that  by  means  of  these 
that  have  termed  it  so;  and  make  them  ttnih 
ble  that  it  shall  l>e  more  for  their  credit  so  to 
make  an  end  of  the  business,  than  U)  drive  me 
to  such  defences  and  apologies  as  the  publish. 
ingof  will  gall  them,  more  than  the  blaziug  of 
the  Supplication.  Withal  it  may  please  your 
lordship  to  represent  to  my  lord  uf  EotliS, 
and  such  other  honest  men^  as  I  know  did  ooce 
approve  that  Supplicatioa,  that  since  a  hard 
character  is  oiade  of  it  by  these  tlist  have 
wrested  in  the  king's  ire  the  sense  of  it,  L>tj 
should  do  right  both  to  themselves,  their,pria:e, 
and  country,  by  another  Petition  to  repre&em 
that  whereas  they  intended  to  have  delii-etxdtu 
his  ms^esty  the  foresaid  Supplication  by  &ucb 
as  did  dis-assent  to  that  church-article,  and 
changed  purpose,  because  the  paper  could  not 
hold  all  their  subscriptions,  and  other  good  re- 
spects, very  compatible  with  their  most  bumble 
duties  to  bis  miyesty;  yet  since  the  foresaid 
Supplication  has  come  to  his  majesty '^  hunds 
by  such  as  have  made,  wrong  construct  ioui  ut' 
it,  therelWe  to  conclude  craving  humbly  (but 
his  majesty  wuuld  give  them  leave  to  be  ifit«r- 
preters  of  theif  own  language,  and  the  ile»iri 
of  their  Petition  (for  die  reasons  it  coiitaineiii , 
which  is,  that  ncT private  rewect,  but  mere  ai^ 
fcction  to  his  m.^Jesty,  did  rule«  their  whuie 
carriage  in  the  lJ»  parliameot.  But  in  tbi»  I 
submit  my  desire  to  your  lordship  and  tlieir 
judgment  and  pleasure.  Howsoever,  since  I 
suflfor  fortliat  which  truly  had  their  allowance, 
I  think  they  are  in  honour  bound  to  use  db> 
creet  means  to  relieve  me  off  this  cross,  at  least 
to  help  my  poor  estate  in  some  measure  to 
bear  out  the  burden  of  it.  I  ^uftVr  4^nou|b  m 
the  toil  of  my  body,  and  wounds  givea  to  wy 
name,  though  your  lordships  amoi^t  you  ^tt 
me  of  all  the  charges  that  wiU  be  iuevitzble  lo 
me  in  this  course :  a  little  help  from  eacii  ho- 
nest man,  tliat  will  possibly  pity  me,  »ot»lJ<l»J 
this  business.  Thus  your  lordship  majr  see 
these  lieth  a  heiwy  biuden  on  -my  btoiusch, 
when  it  is  brought  so dow  as  to  beg;  yet  I  &hali 
rather  starve  than  discover  so  much  to  anj 
other  than  your  iordship,  to  whom  only  I  can 
lay  open  the  silly  and  low  tlioughts  that  m^ry, 
and  the  fear  of  it,  may  bring  to,  my  lord,  }»u: 
lordohip's  most  vespecting  servant, 
Camphire,  Jnne  37,  J634.  Wai.  HAir.. 

Po$tscripi.  Wiiatsomever  bonds  are  i»  msr 
neys  to  my  behoof^  I  do  not  think  one  gront 
thereof  mine,  till  my  lord  Yea&ter  be  *.»- 
tiafied;  which  will  be  easily  done  (upon  tk 
grounds  I  Imve  sent  a  note  oi*  to  Mark  C^),  it 
your  lordship  move  him  to  a  submission  (whea- 
m  Mark  Cass  and  Thomas  Unlibortou  &haii 
take  burden  .for  me);  but  we  -will  never -end 
otherwise.,  Prajr  my  lord  pf  Rothes  to  btlp 
your  k>rdbiip  to  induce  him  to  a  suhmiasion  fr» 
•ny  tlkat  your  lordship  and  he  con  condesaiw 
t^on  ;  and  teii  him  of  his  old  letter  to  roy  \o^ 
of  Anclu-am,  That  he  should  settle  with  vie  at 
any , Hum's  fitght  I  likgd.    Butj^t  ,hi»  to  a  *ui*' 
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mi>sioii  in  writing  fbr  his  good  as  wett  as  mine ; 
fori)' God  please  to  call  me,  he  will  find  that 
be  siiall  not  make  »u  gpod  a  cottdition,  as  lie 
uiaj  do  now. 

The  Second  Letter. 

My  lord;  .lust  as  I  had  done  closing  of  my 
letters  written  to  your  lordship  widi  others  ut 
Camphire,  tlie  coobervator  newly  arrived  liere 
fpoiu  London  came  to  my  cbanibtr  in  ane  inn 
kept  by  Jii^  motlicr-io-iaw  •  and  hearing  I  was  ar- 
rived (here  from  Scotland,  was  very  curious  to 
ask  news.  And  because  I  could  tell  him  no- 
thing, at  last  wanderipg,  a&ked  me  by  wav  of 
question.  If  I  beard  notliing  of  a  petition,  which 
R  Domber  (35)  said  he  of  lords  had  resolved 
to  give  to  the  king,  craving  a  reUef  of  the  act 
made  in  the  cliurclt-busine^s,  and  a  discharge 
of  sny  further  payment  and  taxations.  I 
liuglied,  and  told  him  that  I  durst  assure 
liiin  there  was  uo  such  matter.  I'hat  cannot 
be,  said  he,  for  I  have  this  from  such  as  has 
best  intelligence  about  the  court;  and  have  seen 
a  letter,  bearing  under  the.  hand  of  one  of  the 
Cummi^ioDers,  that  they  had  had  my  lord  fial- 
merino  tlia.t  day  before  tbem^  who  had  behaved 
hioDclf  very  modestly,  and  was  to  be  before 
them  the  iient  day,  where  they  hoped  to  get 
oood  satisfaction  in  all  they  were  abont.  Then 
1  answered,  I  heard  your  lordship  was  called 
for  by  some  of  (he  council,  but  had  Aot  learned, 
nor  ao  much  as  asked  for  what :  and  that  the 
councrl  might  have  many  things  ado  with  your 
k>rdsiup  that  I  was  ignorant  ot^  and  could  not 
ia  good  manners  ioqiiire.  I  protest,  said  he, 
that  is  a  buainesa  in  all  men*8  mouths  about 
court ;  and  I  wonder,  said  he,  you  have  net 
beard  of  it.  I  have  not  tndy^  said  I :  And  so  we 
left  that  theme,  and  drunk  together,  and  witldn 
a  quarter  ane  hour  after  I  left  that  town,  and  to 
one  Alexander  Speir,  a  factor  in  it,  a  packet  to 
Air.  Robert  Bruce;  under  whose  cover  there 
is  a  letter  of  tiie  -fiTth  of  June  to  yoar  lordship, 
tlie  conteota  whereof  I  will  not  repeat  here, 
but  beseech  your  lordship  to  have  respect  unto, 
it,  as  well-  in  th  far  as  it  bcseecheth  your  lord- 
fliip  to  use  your  talent  for  sfaortaining  my  trou- 
bles, aa  in  the  care  I  humbly  beseech  your 
lurdsliip  tc^take  to  induce  my  lord  Yeaster  to  a 
submissian,  without  which  there  is  no  hope  of 
any  conolusion  with  him,  I  will  long  to  hear 
ixom  your  lordship  what  posture  this  business 
works  itself  unto,  and  what  success  I  may  ex* 
pect  in  the  way  I  am  contented '  be  taken  to 
end  my  troubles,  by  their  means  that  has  occa- 
sioned tiiem.  Thus  having  nothing  to  say  but 
what  t  have  formerly  written,  and  beseeching 
your  lordship uoi to  he8wear(slow)  in  writing  to 
me,  (uncler  cover  to  my  lord  of  Auton,  James 
Uowstoun  or  James  Wrigl»t,  merchants  in  Am- 
sterdam, or  to  ^leiaader  Speur  in  Caraphire, 
or  CO  William  Murehead  by  the  way  of  London) 
1  crave  leave^  and  vest,  my  lord,  yoor  lordship's 
most  respecting  ser^nt,  Wm.  Hai«. 

Arasterdahi,  Jnty  1, 1634. 
Directed  to  the  ri<^ht  hnnoum'ble  my  siogohiir 
|rf>od  lordt  my  lord  Btlmcrino,  These,  at 
Bametown. 


The  Third  Letter. 


My  lord ;  I  know  that  repetition  of  my  de<^ 
sires  exprest  in  my  letterb  to  your  lordship  from 
Yarmouit),  Camphire,  and  Amsterdam,  were 
enough  to  accuse  me  of  distrust  of  your  lord- 
ship's eitlier  memory  orgood-v\ill  to  me-wards. 
Wherefore  thcse'areonly  to  beseech  your  lord- 
ship to  let  me  know  what  po«}ture  tliat  business  ^ 
is  in,  wliich  occasioned  my  voyage  hither  ;  and 
what  issue  I  may  expect  by  your  lordbhip's 
means,  and  such  others  as  I  have  written  unto 
there,  as  well  of  the  troubles  1  am  now  uuder.-^ 
as  of  that  business  I  brayed  your  lurdship  to 
mantigc  with  roy  lord  Yeaster.  I  intend  to  fix 
about  L^ft  before  the  27th  instant,  and  stick 
there  till  I  hear  from  Scotland  or  England  what 
I  may  expect.  So  your  lordship  may  put  all 
you  write  to  me  under  cover  to  Mr.  John 
Forbes,  a  minister  (though  now  silenced  by  or"] 
der  from  Canterbury)  of  the  English  that  are 
about  their  staple  in  that  place,  Mr.  Robert 
Bruce,  or  Mr.  Alexander  Colvill,  by  David 
Junken's  means ;  and  otherwise  also  will  ge^ 
them  sent  to  Mr.  Forbes,  and  he  will  make 
them  find  me:  so  will  William  Murehead,  if  your 
lordship  please  write  that  way  too.  My  ford, 
your  lordship's  most  respecting  servant, 

Croniog,  10  July  1634.  Wm.  Haic. 

Directe<J,  on  the  back  thereof.  To  the  right  ho* 
nourable  my  singular  good  lord,  my  lord 
Balmcrino,  Tliese,  at  B;»metawo. 

The  Fourth  Letter.' 

My  lord ;  I  send  here  to  your  lordship  mgf 
lord  Jedburgh's  discharge  for  the  crop  .168$, 
and  his  daughter  Mary*8  receipt  for  100/.  with 
a  protection  for  my  lord  Jedbuigh,  to  be  mado 
use  of,  as  youc  lordship  has  occasion.  His 
lady  was  speaking  to  me  to  procure  her  « 
house  near  New-bottle,  called  Bryankirl^;, 
which  cannot  be,  because  my  lord  of  Lothian 
has  lent  it  to  his  uncle  sir  John  Murray. ,  But  I 
intend  (o  speak  to  Mark  Cass,  and  try  if  he  caa 
spare  Coctpen ;  which  being  near  Coal,  and 
out  of  Tiviotdale  way,  I  think  were  very  con-. 
▼enieut  for  my  lord  Jedburgh,  since  he  saita 
some  house  in  Lothian,  to  be  free  of  the  im- 
portunity of  his  Tiviotdale  creditors,  and  other' 
moonvenienccs  his  dwelling  at  Jedbureb  inakea 
him  obnoxious  ui)to.  There  is  also  within  this 
packet  Mr.  Lewis  his  discliarge  of  600  mark» 
to  my  lord  Jedbuigh,  and  a  note  of  Mr.  Lewis 
his  writings,  with  an  assignation  to  be  sub- 
scribed by  my  lord  Jedburgh,  ibr  recovery  of 
some  moneys  he  paid  for  Mr.  John  Hpme:  I 
intended  it  for  Mrs.  Anne*s  help,  before  yoor  ' 
lordship  and  I  weot  to  Tiviotdale  ;  and  when 
his  brother  captain  Home  was  assist  ing  luSi 
chief's  proceai,  and  was  likely  to  have  adven- 
tured to  pay  that  sum  for  Mr.  John,  if  hff 
had  found  him  pressed  (being  tlien  in  £di»- 
burgb)  by  some  good  caption.  It  shall  be  weU 
done  to  make  the  best  use  of  it  vet  that  canbcL 
'I  have  also  incJosed  in  this  packet  Mr.  Corne** 
lius  Anestie's  discharge  for  900  marks  fbr  tlM 
iatefesc  of  his.  mon^  pveccduig  Whitdnd^ 


703]      STATE  TBIALS,  10  Cumxlu  I.  163+.— 77i^  TtudqtLoiri  Bahnmno,     [7W 


last :  I  was  not  able  to  pay  the  principal  till 
the  rth  of  June,  and  then  he  refused:  i  hope 
to  do  it  honestly  at  Mertimas,  before  which 
time  I  hope  tu  return  ai^cd  against ^11  incon- 
veniences that  cost  or  po^>e^  shJill  be  able  to 
put  upon  me,  by  evil  interpreting  what  was 
uel!  meaned.  1  have  left  lo  my  nephew  Tho- 
mas Ilaliburton  the  Vfiy  of  niy'  chamber  and 
4  trunks,  with  direction  to  be  givei»  to  your 
^  lordship  to  be  made  Hse  of  during  my  absence; 
whereof  I  shall  write  to  your  lordship  the 
reason  at  more  length  by  tlie  first  occasion'.  I 
rest,  My  lord,  your  lordship's  most  afi'eciiouale, 
and  respecting^ servant,  William  Haig. 

Direction  on  the  back,  To  the  right  honourable 
my  singular  good  lord,  my  lord  Balmerino, 
These,  1  Aug.  1634. 

Produced  to  the  lojds  extuninators  by  my 
lord  BaJmerino. 

9thly,  Produces  three  extracts  of  parliament, 
whereof  two  containing  the  names  of  the  earls 
and  lords  present  at  parliament  1^33,  together 
with  the  names  of  the  articles  at  that  same 
parliament;  of  tlie  which  three  extracts  the 
tenour  loUows : 

The  Names  of  the  Lords  of  the  Parliament. 

Archbishops;  St.  Andrews,  Glascow.  Bi- 
shops ;  Duukeli,  Murray,  Rosse,  Brechin,  Gal- 
loway, Dumblaine,  Caithness  by  Dunkeil  his 
proxy,  I»le8,  Argyle,  Orkney.  Duke  of  Lennox. 
Marquis  of  Haddingtoun,  marquis  of  Huntley 
by  the  duke  of  Lennox  his  proxy,  m&rquis  of 
Dowglass.  Barls;  Afgyle  by  Mortoun  his 
proxy,  £rroll,  Mareschall,  Sutherland  by  the 
duke  of  Lennox  his  proxy,  Mar  by  Hndding* 
toun  his  proxy,  Buchau  by  the  marquiss  of 
Haddingtoon  his  proxy,  Uotties,  Kgiingtoan, 
,  Cassiies,  Glencaime  by  Rothes  bis  proxy,  Mar- 
ray  by  Lauderdale  his  proxy,  Nithsdale,  Win- 
toun,  Linlithgow,  Perth,  Dumfermliog,  Wi^- 
toun,  Kinghorne,  Abercorne,Tillebarne,  Kellie 
b?  KiDowll  liis  proxy,  Galloway  by  Traquair 
his  proxy,  Seaforth,  Annandale,  LAuderdaie, 
•Camck  by  Traquair  his  proxy,  Lothian.  Vis- 
counts ;  Falkland  by  Stirling  his  proxy,  Dunbar 
by  Tt-aqiiair  his  proxy,  Stormounth,'  Drumla- 
Herk.  Lords;  Linds<iy,  Gray  by  Mortoun  his 
proxy,  Yeaster,  Sempio,  Sinclair,  Herries,  El^ 
phinstoun  by  Balmerino  his  proxy,  Ogilvy,  Tor- 
phichen,  Spynte,  Lindores,  Loudon^  Kinloss  by, 
Mortoun  his  proxy,  Balimerinoch,  Burlie, 
Haly  rood-house,  Cow  per,  Cranstoun,  Desk- 
foord  by  Cranstoun  his  proxy,  Melvill,  Carnegie, 
Ramsay,  Naper,  Cameron,  by  Traquair  his 
proxy,  N«?\vburgh  by  Stirling  his  proxy.  Weenies, 
Corstorphin,  Forfar,  Rae  by  viscount  of  Air 
his  proxy,  Dalzell. 

Commissioners  for  the  hbrroughi;  Sir  George 
.Forrester  of  Corstorphin,  and  Mr.  Patrick 
Hamilton  of  Little  Prestoime,  for  Edinburgh, 
principal ;  sir  Patrick  Murray  of  Elebank,  and 
sir  John  Hamiltoon  of  Prestoune,  for  Haddiug- 
toune;  sir  Alexander  Nisbet  of  that  ilk,  and 
Jolm  Home  of  Rcntoun,  for  Berwick;  Wil- 
liam Powglass  of  Calvers^  aad  sir  Walter  Rid- 


dell  of  that  ilk,  fur  Roxburgh ;  Jfames  Murray 
finr  of  I'bilHpaiigh,  and  James  Pringle  of 
Whitebank,  ior  Selivirk  ;  James  Hay  of  Smith- 
Geld,  »i)d  Jam(s  NudwithofPosso,  for  Peebles; 
sir  James  Lockhart  younger  of  Ley.aud  Gawn 
fian»ihouu  of  Raploch,  tor  Lauerick  ;  sir  Ro- 
bert Grierscm  of  Lage,  and  sir  John  Charters 
o^  AmisUeld,  for  Dumfries  ;  sir  Patrick  Agnew, 
of  Lochnair,  knight  baronet,  tor  Wij^toun;  sir 
William  Cunninehaiue  of  Cupninghamebcad, 
and  James  Chalrners  of  Gaitgirth,  lor  Air;  sir 
Lodovick  Howstoun  of  that  ilk,  and  James 
Murihead  younger  of  Lachnpe,  for  Dumbar- 
ton ;  Hector  BannnCyne  of  Keymes,  and  Joim 
Stewart  of  Escoke,  for  Bote;  sir  Archibald 
Stewart  of  Blackball,  and  Patrick  FtemmiD^ 
of  Barroicbine,  for  Renfrew;  Arclubald  Ed- 
mingstoun  of  Duntreath,  for  Stirling;  sir  Wal- 
ter Dundass  of  that  ilk,  and  William  Drum- 
mond  of  Richartoun^  for  Linlithgow;  sir  .Ar- 
chibald Ogilvie  of  Inchmartcn,  for  Pertli ;  sir 
Robert  Grahame  of  Morphie,  for  Kincanleo; 
sir  Alexander  Irvine  of  Drum,  and  Thomas 
Crombie  of  Kemno,  for  Aberdeen ;  sir  John 
Mackenzie,  of  Tarbit,  for  Inverness;  John 
Campbell  fiar  of  Calder,  and  John  Dunbar  of 
Moyne,  for  Nnirne ;  sir  Thomas  Urquart  of 
Cromartie,  for  Crotnartie ;  sir  John  Scriingcr 
oi  Duddope,  and  Duncan  Cumbel  £ar  «f 
Aochinbier.k,  for  Argyle ;  sir  Laughlane  Ma- 
clane  of  Morvere,  for  Tarbet;  sir  John  Lcssic 
of  Newtoone,  and  fhovavis  Myretoune  of 
Cambo,  for  Fyfe;  sir  Harry  Wo'wl  of  B«>nni- 
toun,  and  sir  William  Grahame  of  Claverhoov, 
for  Forfar;  John  Gordon  of  Inneimarkic,  for 
Bamff;  sir  Patrick  Maceie  of  Large,  for  the 
stewartry  of  Kirkudbright.  Sic  sub$.  J.  Hat, 
CI.  Regist 

The  Lords  of  the  Articles. 

Pro  Clero;  archb.  St.  Andrews,  archb. 
Glasgow,  bishops  Murray,  Rosse,  Duoiblainf, 
Brechin,  Isles,  Argyle.  Pro  Nobilibus;  duke  ot 
Lenox,  marquis  of  Hamilton,  marquis  of  Dow- 
gUf  :s,  earl  of  Maresohal,  earl  of  Wiotoun,  earl 
of  Roxburgh,  earl  of  Lauderdale,  Tiscoont  of 
Air.  Pro  Baronibus;  sir  George  Forrester  of 
Corstorphin,  sir  Patrick  Murray  of  Elebank, 
sir  Patrick  Ogilvie  of  lochmarten,  sir  John  Les- 
lie of  Newtoune,  W^illiam  Dowglass  of  Cavers, 
sir  James  Lockhart  younger  of  Ley,  sir  Robert 
Grierson  of  La^ ;  sir  John  Scrimger  of  Dud- 
dope. Pro  Burgis;  John  Sinclair  and  Gilbert 
Kirkwood,  Andrew  Gray,  Mr.  Alexander  Wed- 
derburne,  PaDl  Meozies,  Gabriel  Cunning- 
hamc,  Mr,  J^mes  Cockburne,  Mr.  John  Haj, 
Andrew  Bell.— 6'ic  tu(fS,  J.  Hat,  CI.  Regist. 

And  last  produced  ane  Note  of  Articles  in 
Parliament  in  annis  1600,  1606,  1607,  161T, 
and  1621,  whereof  the  tenour  follows. 

''  In  the  parliament  held  at  Rdinburgfa  tbe 
year  of  God  IGOO  years,  the  noblemen  after 
named  were  chosen  to  be  of  the  lords  of  the^ 
articles,  vi*.  The  duke  of  Lennox,  the  eari  of 
Mareschal,the  lord  Seaton,  the  lord  Ncwbottlc. 
the  earl  of  Errol,  the  earl  of  Mar,  the  lord 
Levingstoun,  lord  Fyvie.-*^  9ubi.  J.  Hat, 
CI.  Regist." 
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**  In  the  parliament  bolden  at  EHinburgli  in 
the  month  of  June  1606,  the  noblemen  after 
named  were  ciiosen  to  be  of  the  lords  of  the 
articles,  viz.  marquis  of  Ifamiltoun,  marquis  of 
Huutley,  earl  of  Argyle,  earl  of  ErroU,  earl  of 
Mar,  earl  of  Gleucairiie,  earl  of  Linlitiigow, 
lord  Glaues. — Sicsuhs.  J.  Hay,  CI.  lUgibt." 

**  In  the  parliament  hfjlden  ai  i'kiinburgh  in 
the  month  of  March  1607,  the  noblemen  after 
named  were  chosen  to  be  of  the  lords  of  the 
articles,  viz.  earl  of  Argyle,  carl  of  -A no  us, 
eirlMareschal,  earl  of  Miu*,  eari  of  Kinghorne, 
earl  of  Lothian,  lord  Elphiiistoun,  Roxburgh, 
Blantyre. — Sic  subs.  J.  Uay,  CI.  Resist." 

"  III  the  parliament  holdcn  at  Edinburgh  in 
the  mouth  of  May  1617,  the  noblemen  after 
named  were  chosen  to  be  of  t])e  lords  of  the 
articles,  viz.  duke  of  Lennox,  marquis  oflia- 
miitoun,  marquis  of  Huntley,  earl  of  Argyle, 
earl  of  Mont robS,  lord  Ogilvy,  lord  Sanquair, 
lord  Scoone.— Sic  subs,  J.  Hay,  CI.  Rc'iist.'' 

^*  lu  the  parliament  holdcn  at  Edinbui-gh  in 
the  moiith  of  June  16*11,  the  noblemeu  after 
named  were  chosen  to  be  lords  of  the  articles, 
viz.  the  earl  of  Angus,  the  earl  of  Mortoun, 
the  earl  of  Nithsdale,  ihe  eail  of  Wigioun,  the 
earl  of  Roxburgh,  tiie  earl  of  Balcleugh,  lord 
Scoone,  lord  Carnegy.— iSic  tubs.  J.  Hay,  Cler. 
Regist." 

After  the  production  whereof,  his  majesty's 
Advocat  aiiirms,  that  tlie.writ^t  now  produced 
for  verification  of  tbediuay,  the  said  dittay  fs 
thereby  verified  in  tl>e  hail  points  thereof,  re- 
ferred to  the  assize ;  and  in  respect  thereof 
protests,  if  they  cleauge  (clear)  upou  so  clear 
probation,  for  wilful  error. 

Thereafter  it  was  alledged  by  the  pannel, 
tliat  the  earl  of  Rothes*s  deposition  ought  to  be 
produced  otu!  read. 

To  the  whiJi  it  Is  answereci  by  my  Lord  Ad- 
vocat, That  he  uses  nut  the  same  as  a  point  of 
his  probation. 

io  the  whilk  it  is  duplyed,  That  it  will  serve 
(being  read  and  produced)  fur  clearing  of  the 
paunel's  innocency ;  and  that  by  interloquUor 
of  before,  the  said  deposition  was  by  the  jus- 
tice's interloquttor  produced  and  given  up  to 
the  pannel ;  and  therefore  it  is  most  necessary 
to  be  produced  to  the  assize,  and  Cognosced  by 
them. 

Thereaflor  my  Lord  Advocat,  for  eschewing 
of  delays,  did  produce  the  eiu-l  of  Rotlies  his 
deposition,  with  this  protestation,  Tliat  he  uses 
aot  the  samen  as  a  verification  of  the  dittay, 
butbniy  for  satisfying  of  the  interloquUor  given 
out  by  the  justice  before,  and  to  cut  off  lul  oc- 
casion of  clamour  that  any  part  of  the  process 
nere  withdrawn;  and  when  (ho  pannel  shall 
fjund  any  alleadgance  or  objection  thereupon, 
he  shall  have  a  sufficient  answer,  of  the  which 
dtposition  the  tenour  follows. 

At  Edmburgh,  the  Sd  of  July,  1631. 

"f  he  which  day  John  earl  of  Rothes,  being 
sworn  npon  his  great  oath,  and  the  libel  being 
•hc^  n  to  him,  grants  that  this  is  the  libel  that 
naS  shewn  to  l»jm  by  or  from  my  lord  Balme- 
rino  ;  which  he  (ook  and  r^ad  till  about  twenty 


lines  in  the  beginning,  aad  no  farder,  in  pre- 
sence of  the  earl  of  Cassiles  and  tKe  lord 
Yeasier,  being  wiih  him  in  coaph,  going  to 
Dalkeitli :  who  finding  it  of  such  a  strain,  and 
having  told  them  that  his  niajesty  had  given  hnu 
an  express  command  to 'suppress  all  that  was 
of  that  nature,  the  deponer  aud  they,  all  in  one 
voice,  thought  it  should  be  suppressed  \  and  the 
deponer  did  put  it  in  his  pocket.  And  having 
oc«u»ion  tliat  same  day  to  meet  his  mnjesty  at* 
Dalkeith,  and  his  majt-sry  ful^ng  in  conference 
with  him  anent  inforamtion  made  to  his  ma- 
jesty against  him,  he  pur<;ed  biniKh  cle.irly  to 
pis  majesty;  and  having  received  fioni  his  ma- 
jesty of  before  strait  commaudmcnt  for  snp- 
pressiog  all  petitions  of  *the  nature  uf  that 
which  was  moved  in  the  time  of  the  parliamcnr, 
b^  sheweii  to  his  majesty  that  he  had  faithfully 
done  the  same  ever  since,  and  added  thir 
words;    *  Sir,   iher<f  is   a   Petition   given    me 

*  presently  to  be  looked  upon  and  coll^jdc^cH, 

*  which  1  have  in  my  pocket,  wlich  I  have 

*  according  to  your  majesty's  ctmimand   sup- 

*  pre>s'd  ;  if  your  majesty  be  pleased  to  look 

*  upon  it.*     \VJiichhis  mnjesty  answered,    *  It 

*  is    no   mnttcr  :    I    have    no*  leisure  :    X    am 

*  going  to  the  f/ark.'  And  declares,  that  it  re- 
mained in  his  pocket  unlooked  upon  by  him, 
or  any  other,  by  the  space  of  ciglii  days,  or 
therenbours;  after  the-  which  he  rcturiied  the 
same  back  again,  inclosed  in  a  paper  which  was' 
scaled,  to  my  l«jrd  Duhueriuo,  to  whom  before 
he  had  told  his  j'udgmeutof  it,  that  it  was  alto- 
gether to  be  suppressed.  And  depones  upou 
his  great  oath,  tnat  he  neither  shewed  it  to  uny^ 
nor  gave  any  copy  thereof  to  any ;  but  remem- 
bers before  he  sent  it  to  my  Lord  Balnjoiino, 
he  caused  copy  it  by  bis  own  servant,  which  is 
yet  extant,  uncominunicated  to  smy,  and 
whereof  he  had  no  memory  at  all,  till  be  heard 
that  Mr.  Peter  Hay  of  Naughion  had  siieun  it 
to  others ;  and  then  be  searched  the  satne,  and 
found  it  out.  Item,  Being  interrogut  if  he 
knew  the  hand-writ  of  the  libel,  or  who  was 
the  author  or  penner  thereof;  depones,  he 
knows  not  the  writer  thereof,  and  knew  not 
certainly  who  was  the  authoraod  penner  thereof, 
till  he  heard  that  Mr.  William  Ilaig  was  bruited 
(i.  e.  named)  for  the  penning  thereof,  of  whom 
he  had  ever  suspicion,  because  he  has  ever  been 
busy  upon  such  idle  and  fooli^  toys.  And 
being  asked  if  he  gave  his  advice  anent  the 
penning  thereof  to  Mr.  William  Haig,  or  any 
other;  depones  upon  his  great  oath,  that  ha 
neither  gave  his  advice  to  him,  or  any  other, 
anent  the  penning  thereof,  43Tjt  ever  thought  it 
fit  to  be  supprest ;  and  declares,  that  Ive  never 
knew,  any  consultation  either  before  or  afler 
anent  the  same.  And  the  said  earl  of  Rothrs 
promised  with  all  diligence  to  s<»nd  the  copy 
which  be  has  inclosed  to  the  lords ;  and  prev- 
mised  upon  his  oatli  and  honour  not  to  copy  the 
same.  Sicsuhs.        IIot;ils. 

IVIy  Xorrf -(4 {/rorflf  declares  tluit  he  usesjioc 
the  last  part  of  Mark  Ca*^*  his  defWition. 

It  is  objected  and  allcdgeel  by  Mr.  Alex. 
Pearson  against  thtf  probabioA  vf  tiie  ditta^  *^' 
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djced,  Firbt,  To  the  probation  of  ilie  first  part 
thereof  ngaiiii-t  the  pannel,  as  author,  consultor, 
&c.  that  the  panners  alledged  interlining  does 
not  prove  bim  to  he  consuttor  with  Mr.  Ilaig, 
in  the  penning  aiicl  6rsl  drawing  up  thereof, 
hecause  ihe  altedged  interlining  is  (ong  after, 
yea,  alter  the  offer  nade  thereof  to  his  majesty, 
to  whom  no  subject  can  be  presumed  to  repre- 
sent a  supplication  interlined.  And  deposition 
to  that  point  of  dittav,  the  pannel's  tne  16th 
of  June,  which  bears  the  interlining  not  to  have 
been  made  while  after  the  earl  of  Rothes's  re- 
delivery of  the  writing  to  the  pannel,  which 
was  more  than  six  or  seven  months  after.  Op- 
'  pones  also  the  other  copy  of  the  writing  quar- 
relled, produced  by  my  Lord  Advocat,  which 
w^ts  the  interlining ;  and  which  evinces  the 
interlining  not  to  have  been  at  the  penning  and 
ibrming  tiiereof,  and  consequently  the  alledged 
interlining  proves  not  the  pannel's  advice  in 
the  penning  and  first  drawing  up  tiiereofi 

Item,  The  alledged  interlining  proves  not  the 
pannel  to  be  consultor  anent  the  scandalous 
libel,  because  the  said  alledged  interlining  is 
not  of  any  matter  of  reproach  or.  scandal, 
whereupon  the  said  libel  is  now  challenged,  or 
can  be  challenged,  and  so  has  no  accession 
thereto  as  scandalous;  and  therefore  pmves 
not  tlie  panneFs  advice  aneiit  the  scandalous 
libel.^ 

Item,  The  alledged  interlining  proves  not 
that  point  of  the  dittay,  because  by  tne  pannel's 
deposition,  16  June,  never  man  saw  it  smce  the 
interlining  thereof;  and  tliereforc  nothing  can 
be  enforced  or  concluded  thereupon,  and  is 
alike  as  if  the  same  had  never  been  interlined.: 
For  even  an  infamous  libel  found  with  a  parly 
^n  secret,  who  did  suppress  tlie  same,  and  never 
manifest  it  to  another,  'does  not  make  or  prove 
bim  guilty  of  the  infamous  libel. 

That  part  of  the  dittay,  bearing,  That  b^ 
letters  sent  by  Mr.  Haig  to  the  pannel,  it  is 
'  affirmed  by  Mr.  liaig,  that  he  had  tne  allowance 
of  the  pannel  to  the  penning  of  the  writ  quar- 
relled, is  no  ways  proven  by  the  missive  letter, 
nor  by  any  of  them.  And  where  the  said  missives, 
or  any  of  them,  may  seem  to  concern  any  pur- 
pose of  allowance  of  the  writine  quarrelled, 
that  is  no  ways  of  the  pannel's  allowance,  nor 
can  be  so  expounded;  for  the  letter  from  Cara- 
phire,  dated  27  June,  directed  to  the  pannel 
nimse'f,  and  which  speaks  of  their  allowance 
in  the  third  person,  extends  not  to  the  pannel, 
and  makes  not  the  allowance  therein  mentioned 
(if  any  be)'  to  be  the  pannel's  allowance. 

Fartler,  Although  the  said  missive  affirmed 
as  the  dittay  bears,  yet  the  same  can  no  ways 
be  respected,  nor  make  faith  against  the  pan- 
nel for  his  conviction ;  because  Mr.  Haig  bein^ 
guilty  as  author,  ,his  alledged  declarauon,  if 
any  be,  (no  ways  granting  the  same)  can  be  no 
probation  at  all  against  the  pannel ;  because  it 
IS  an  ondoubted  maxim  in  laiw, '  Quod  sociqs 
'  aut  particfps  criminis  adversus  aliuin  fidem 
'  non  facit :'  Accomplice  in  a  crime's  declara- 
tion .  cannot  make  probation  against  any  other 
nhom  he  alledgcs  to  be  guilty,  ' 


To  (he  first  part  of  the  dittay,  and  ptobatioa 
tiiereof,  oppones  the  dittay  itself,  which  bean 
Mr.  Haig  tq  be  author,  and  *which  makes 
point  of  dittay  against  the  pannel  for  not  ap- 
prehending of  ]^Ir.  Haig,  author  thereof.  Op- 
pones also  Mr.  Haiti's  grunt  that  he  *as  author 
and  penner  thereof,  contained  in  tus  mlssite 
letter,  27  June.  Oppones  also  Mr.  Haig  bis 
fleeing  furth  of  the  coootry  for  the  same  cause; 
and  since  his  flit^ht,  his  intrcating  of  his  friends 
for  procuring  to  him  a  remission  for  it,  as  is  pro- 
ported  in  the  pannel's  depositions  tlie  l>t  of 
Aujeust.  Oppones  also  the  pannel's  oath  and 
declaration  the  9th  of  June,  wherein  he  has 
deponed.  That  Mr.  Haig  had  no  warrant  from 
him,  and  that  he  knew  nothing  of  the  foraiiitg 
of  it.  Oppones  also  Mark  Cass  his  deposi- 
tion, which  bears  Mr.  Haig  to  have  confeiscd 
to  him  that  he  was  the  penner  thereof. 

It  is  alledged  by  Mr.  Juhn.NUbet  against 
the  verification  of  the  dittav,  That  the  pannel's 
depositions  cannot  be  used  to  verify  the  dittay, 
inferring  capital  guilt  and  punishment  upon  the 
pannel,  because  the  pannel  was  induced  to  de- 
pone under  promise  and  assurance  of  impunity: 
And  in  law,  a  confession  elicit  upon  promise  of 
impunity,  cannot  inforce  capital  guilr,  as  is 
abundantly  astructed  in  the  dispute.  It  is 
likewise  aUedged  by  him  that  Dunmure*s  di- 
position,  Dalgleish's  depositions,  and  Usui's 
letters  cannot  be  used  against  the  pannel,  ht- 
cause  they  being  all  involved  in  the  same  act> 
whereupon  the  pannel  is  indicted,  they  caonot 
prove  against  the  pannel  to  disburden  tbeio- 
selves;  seeing  in  law  these  with  vihom  scao* 
dalous  pieces  are  found  ore  presumed  to  be 
autliors,  unless  they  coiidescend  upon  the  autbr 
or  deliverer  of  these  pieces  to  them. 

It  is  alledged  by  Mr.  JUxander  PearwHf 
That  the  second  part  of  this  dittay  against  the 
pannel,  as  guilty  of  hearing,  concealing,  not 
apprehending,  divulging  of  ane  infamous  libel, 
&c.  is  not  proven,  because  there  is  notiiiog 
adduced  against  the  pannel,  to  prove  the  pan- 
nel's knowledge  of  tne  writing  quarrelled  to  be 
scandalous  or  seditious,  without  which  the 
pannel  is  not,  nor  cannot  be  counted  guilty  of 
the  crimes  libelled.  And  oppones  thereto  the 
just  and  probable  caose  contained  in  the  second 
exception,  and  remanent  defences  propoaed 
for  the  pannel,  which  the  pannel  had  monog 
him  to  think  otherwise  ot  the  writing  quar- 
relled; to  wit.  The  writing  itself  in  title,  fonn, 
strain,  beginning  and  ending,  and  in  all,  an 
humble  supplication;  the  same  being  first  deli- 
vered to  the  pannel  as  a  supplication  to  be  pre- 
sented to  his  majesty.  fTlie  pannel's  deposition 
9  June.]  Next  was  delivered  by  the  pannel 
to  the  earl  of  Rothes  of  purpose  to  be  present- 
ed to  his  majesty.  [The  pannel's  depositioa 
foresaid ;  and  also  affirmed  by  the  ditiay  itself.] 
Last  it  was  offered  by  my  lord  of  Rothes  ti» 
his  majesty;  as  the  earl  of  Rothes's  deposition 
bears,  3  July :  Whilk  offer  of  my  lord  of  Roilif  i 
to  his  majesty  is  acknowledgw  by  my  I/>rd 
'  Advocat,  conform  to  his  lordship's  answer  in 
the  defences  proponed  for  the  pannel.   Op- 
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pones  also  tbe  pannel's  qusility,  life  and  con- 
versacioa,  which  is  in  such  a  far  distance  from 
tlie  crioies  libelled^  that  it  excludes  all  pre- 
sumption and  probability  tliereof  againft  the 
pannel. 

T^>  that  point  of  the  Dittay  agerarating  the 
panneVs  not  apprehending  Mr.  Haiie,  by  Uie 
pannel's  shewing  to  him  tlie  warrant  oT  Jiis 
citation  iiefo re  tiie  committee  and  thereby  giv- 
ing him  occnsiou  to  escape ;  oppones  the  pan- 
nei*s  deposition  of  tiie  16th  of  June,  which 
bears  that  the  pannel  knevr  nothing  of  Mr. 
Ilaig  his  going  otT  the  country  before  the  third 
dav  after  Mr.  Haig's  escape. 

That  part  of  the  Dittay  bearing  the  pannel 
to  he  guilty  of  divulging  and  dispersing  of  the 
alledged  infamous  libel,  is  not  pi'oven.  1st, 
The  pannel  hi^  causing  Mr.  llobert  Dnlgleish 
his  sen'ant  copy  tiie  same,  proves  not  the 
pannel's  jdispersmj;  thereof  in  public;*  Mr. 
Kobert  Dalelei!»h  being  the  panncl's  houshold 
servant,  and  be  havini;  copied  the  same  infra 
fritatot  parietetf  mhich  proves  not  dispersing 
la  public.  2dly,  The^lehvery  of  the  writ  quar- 
relled to  the  earl  of  Rothes  of  purpose  to  be  pre- 
sented to  his  majesty,  Broves  no  ways  divulging 
of  a  bcandalous  libel :  But  the  delivery  thereof, 
qualified  as  said  is,  and  followed  with  ane  renl 
offer  thereof  made  to  his  majesty,  cuts  away  its 
being  oSered  as  a  scandalous  libel,  and  divulg- 
ing tiiereof;  bot||  because  of  his  majesty's  sa- 
cred pers<)n,  wliich  is  far  tninscendent  above 
all  presumed  iniuries,  and  also,  *  quia  calumnia 
*  estadversus  absentera.'  Farder,  since  in  law 
aud  reason,  iutentiun  of  law  and  reason  dilFcr- 
eiices  crimes  by  tlic  purpose  of  the  party,  let 
the  puqx)se  of  (he  pannel  diiTerencc  now  tiiis 
his  act,  which  does  make  the  same  to  be  pre- 
sentation of  a  supplication,  and  not  divulging 
of  an  infamous  hbel..  Sdlv,  The  delivery  of 
(he  H-rit  by  the  pannel  to  Mr.  Ocmmure  proves 
not  divulging ;  and  oppones  thereto  the  pannel's 
deposition  of  the  9th  of  June,  which  bears  that 
tbe  pannel  gave  the  writ  to  Dunmure  to  look 
upon  to  himself  alone,  and  to  shew  it  to  no 
other,  and  that  be  never  knew  that  Dimmure 
bad  copied  tbe  same,  till  Dunmure  was  railed 
in  question  for  it.  Oppones  likewise  Mr.  Dun- 
niure's  deposition,  which  bears  in  this  same 
manner.  Oppones  also  the  law  <  quod  in  male- 
'  ficiis  voluntas  spectatur,  non  exitos ;'  and 
(liat  the  pannefs  purpose  is  declared  by  liis  de-^ 
position  foresaid. 

It  is  answered  by  my  Lord  Advocai,  That 
the  interlining  is  not  found  relevant  per  le,  btit 
with  the  remanent  circumstances;  and  s*)  far 
as  interlining  is  hhelled,  which  is  indefinitely, 
without  respect  of  time,  (whether  before  or  after 
shewing  of  it  to  Dunmure)  it  is  clearly  proven 
by  the  painnera  own  deposition,  and  by  ocular 
inspection  of  the  scandalous  libel  produoed  by 
the  pannel,  which  is  interlined  with  his  own 
hand  in  two  divers .  places.  And  for  proving 
the  pa§nel  to  he  author,  adviser,  &c.  his  re- 
ceiving it  immediately  fron\  Haig,  delivering  it 
to  {he  earl  of  Rothes,  interlining  of  it  quaemn- 
yitf  tonpore,  dispersing  of  it  to  Dumnure^  and 


giving  the  power  of  it  to  Dalgleish  his  own  man, 
is  sufficient  to  verify  that  part  of  the  dittay. 
To  the  whilk  is  added  Iluig  his  confession  in 
his  letter,  which  in  t»vo  pjissages  thereof  bears, 
that  it  was  alloived  by  them  in  whose  name  the 
same  was  framed,  of  the  which  number'  the 
pannel  was  one.  -Wltere  it  is  alledged  that 
the  not  nppri  bending  is  not  veniied,  or  con- 
cealing of  Uaig,  6;c.  because  it  is  not  proven 
that  the  pannel  had  knowlrdge  that  it  was  a 
scandalous  libel ;  it  is  answered,  That  the  pan- 
nel knew  Haig  to  be  author,  which  is  jiroren  by 
his  depositions :  and  the  justice  by  inter loguUor 
has  found  it  to  be  a  scandalous  libel,  aud  there 
is  no  necessity  to  prove  his  knowledge.  And 
as  to  divulging  it  is  not  found  relevant  soh,  but 
being  conjoined  \\ith  any  part  of  the  Dittay; 
and  it  is  proven  in  terminu  as  it  is  libelled  uy 
the  panneFs  depositions.  Aud  as  to  the  pan- 
nel's  inti>ntion,  it  is  not  a  part  of  the  dittay,  tho 
pannel  being  verified  to  have  been  author  or  de- 
viser, not  apprehendcr  of  Haig,  or  concealer  of 
him,  or  divulger  of  the  scandalous  libel ;  which 
is  clearly  proven  by  tbe  writs  produced.  An(( 
therefore  dled^es  that  the  assize,  notwithstand- 
ing of  their  oljections  proponed,  ought  to  find 
the  dittay  clearly  proven :  otherwise,  protest! 
for  wilful  error  and  remeid  of  law. 

It  is  duplyed  by  Mr.  John  Nitbel  for  the  pan- 
nel, Whereas  it  is  replycd  by  my  Lord  Advocat, 
that  the  receipt  of  the  piece  n-om  the  author 
immediately  after  compiling  of  it,  joined  with  * 
interlineation,  and  the  autlior's  testimony  of  the 
pannel's  approving  of  it,  verifies  the  uanoers 
concourse  with  the  author  in  iraming  the  piece 
found  scandalous;  we  oppone  the  pannel  s  re- 
it  erat  dejiositions,  beariii*^  that  he  had  no  ac- 
cession in  the  framing,  and  gave  no  previout 
warrant  to  tbe  framer,  and  disclaiming  know- 
ledge of  the  framing;  of  it,  which  must  elide  all 
the  presumptions  adduced  by  m^  Lord  Advo-' 
cat ;  seeing  it  ik  incontrayerted  m  law,  that  a 
qualified  confession  cannot  be  disjoined,  as  it 
clearly  proven  in  my  dispute,  chiefly  since  the 
pannel  has  deponed  so  ingenuously,  without  any 
obligation  in  law,  and  upon  assurance  foresaid. 

Whereas  it  is  rephed  by  my  Lord  Advocat, 
That  the  pannel  intrusting  of  his  man  Mr.  Ro- 
bert Dalgleish  with  the  piece,  bis  imparting  of 
it  to  Dunmure,  and  to  'my  lord  of  Kotbes,  veri- 
fies divulging,  oppones  our  dispute,  and  the  au- 
thorities of  tbe  laws  cited  by  us,  requiring  a  pub- 
lic exposing,  and  a  fraudulent  intention  to  de- 
fame. And  we  oppone  the  condition  of  the 
panneFs  delivery  of  it  to  Dunmure,  that  it  sliould 
be  Uli  soli;  Dunmure's  copying  of  it  niiliout 
the  pannel's  knowledge :  then  of  the  panneJ*s 
delivery  of  it  to  Dunmure,  to  found  his  opinion 
in  judgment;  all  clearly  verified  by  Doniuure*!i 
deposition. 

Wlicre  it  is  replied  by  my  Lord  Advocat,  Tl^at 
Haig*s  evasion,  the  pannel's  knowlerlge  that  he 
was- author  of  the  piece  now  found  scandalous, 
verifies  tbe  point  of  not  apprehending  the  i^n^ 
thor;  and  that  it  is  not  necessary  to  prove  tlie 
pannel's  knowledge  of  tlie  piece :  It  is  duplVerl, 
That  we  ojfipone  uie  uqcontraverted  practick  of 
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all  countries  where  apprehending  of  parties  is 
cnjoioecl,  and  resetting  is  pruhibit ;  that  decla- 

'  rator  should  precede,  as  mi  authors  of  heretical 
books,  forbidden  to  be  received  by  the  law ; 
because  every  man  is  not  able  to  discern  those 
pieces,'  which  are  debated  and  contraverted 
amongst  the  learnedest.  And  we  oppone  the 
panncTs  own  depositions,  bearing  that  he  knew 
uot  assuredly  Ilai^  to  be  author  thereof,  but 
thought  only  he  was  author ;  and  therefore  not 
obliged  to  apprehend  suniroarly  and  abruptly. 
In  respect  hereof  the  assize  can  no  ways  find 
ihe  pannel  guilty  of  the  Dittay,  and  allAJged 
crime  specified  therein. 

The  Assize  by  plurality  of  votes,  elects  and 
«hr)iscs  John  earl  of  Traqiiair  Chancellor,  (Fore- 
man.) 

Whilks  persons  of  assize  beitlg  received, 
iworn,  and  admitted,  after  accusation  of  the 
said  John  lord  Balmerino  by  dittay  of  tlie  crimes 
foresaids,  mentioned  aud  set  down  therein,  and 
produciion,  and  reading  judicially  of  the  writs, 

.  and  probation  used  and  produced  by  his  ma- 
festy's  Advocat  for  verifying  thereof,  they  re- 
moved all  together,  furth  of  court  to  the 
council  house  of  Edinburgh,  where  fii-st,  by  plu- 
rality of  votes,  they  elec-ted  and  chused  the  said 
John  earl  of  Traquair  Chancellor.  Thereafter 
received  and  voted  upon  the  hail  points  of  the 
said  Ditcny ;  and  being  riply  and  at  length  ad- 
vised therewith,  and  with  t^ie  writs  and  proba- 
tion use  \  and  produced  by  his  majesty's  Advo- 
cat for  instructing  of  the  same,  and  with  the  ob- 

■  jections  miide  by  the  pannel  and  his  procura- 
tors there  agisinst,  and  answers  made  by  his  ma^ 
jc?ty*s  Advocat  to  the  said  objections,  all  read 
In  tljeir  presence  aii'l  audience,  re-entered  again 
hi  court;  where  they  by  report  and  judicial  de- 
chiraiion  of  the  said  John  earl  of  'I'raquair, 
Chancellor  of    the  said   Assize,   found,   pro- 

'  uoanccd,  uud  declared  the*  said  John  Icrd  of 


Balinerino  to  be  cleared  and  acquit  of  the  fir^t 
part  of  the  said  Dittay,  wherein  he  is  indicted 
as  author,  deviser,  cuusulter,  adviser,  alrt  and 
part  of  the  fftriuine  and  penniogof  the  infamou* 
or  scandalous  lihel  mentioned  thereiatil :  Ai 
also  of  not  apprehending  of  Mr.  Williatn  llaig, 
whom  he  ailiinis  in  his  depositiuD  to  have  been 
author  of  the  said  libel :  And  likewise  to  bt 
cleared,  assoibed,  and  acquit  of  the  divuleinj 
and  dispersing  o^  the  said  scandalous  hbel 
amongst  our  sovereign  loWs  subjects,  in  manner 
spcciHed  in  the  said  Dittay.  Atid  last,  found, 
pronounced,  and  declared  the  said  John  lord  of 
Balmerino  to  be  allenarly  filed  and  convicc'of 
the  hearing  of  the  said  infamous  lib^l,  conceal- 
ing and  not  revealing  of  the  said  Mr.  William 
Haig,  affirmed  by  han  to  be  the  author  thereof. 
The  Ju^tice  General  upon  consideration  of 
the  said  John  lord  Balmermo  his  conviction  bj 
the  fore- named  persons  of  assize  of  ihe  foresaid 
point  of  Dittay,  anent  the  hearing  of  the  infa- 
mous libel  therein  contained,  concealing  and 
revfealing  of  Mr.  William  Haig,  author  and  pen- 
ner  thereof,  found  and  declared,  b?  ad»ice  of 
his  lordship's  as'jessors,  That  the  said  John  lord 
of  Balmerino  has  there-through  incurred  the 

f)ain  of  death  contained  in  the  acts  of  pnrlia- 
nent ;  suspending  always  the  execution  thereof, 
until  the  time  his  majes-ty's  gracious  will  and 
pleasure  bo  shown  and  declared  thcreanent:  to 
whose  si'*rcd  majesty  the  nanner,  time,  and 
place  of  the  execution  of  i lie  said  sentence  i« 
remitted  by  the  justice:  and  the  laid  John  lurd 
of  Balmerino  ordained  in  the  mean  tirar  to  ht 
returned  to  ward  within  the  castle  of  E(linbiir::h, 
to  remain  therein  while  his  niHJesty's  pleasuie 
be  signified.* 

The  King  being  informed  hereof,  was  please! 
to  grant  him  a  Purduu. 

*  S  Rush.  Col.  S81. 


145.  Proceedings  in  the  Star-Chaitiber  against  Dr.  John  Pastwick, 
Mt.  Henry  Burton,  and  William  Phynn,*  esq.  for  several 
Libels:!  13  Charles  I.  a.  d.  1637.   Written  by  their  Friends. 

An  Infohnatiou  was  exhibited  in  the  Star- 
Cliamber  by  the  Attorney- General,  against 
John  pust«ick  doctor  in  plly^ic,  Henry  Hurton 


liatchelor  ofdivinity,  and  William  Prynn  barris 


•*  1  Clar.  Hist.  p.  73.  l/)3.  2  Uushw.  p.  380. 

t  Ke'nnet,  aher  mentioning  the  ophiion  which 
the  jadges  h.iil  s^iven  on  the  legality  of  Ship 
Money,  proceeds :  •'  It  was  a  loss  invidious  o{)i- 
liiou  which  the  sncre  Judges  had  delivered  in 
the  case  of  Burton,  and  Bnstwicke,  who  had 
been  so  fierce  in  tlieif  Libels  against  the  go- 
vernment, that  it  was  considered  by  the  kin^^'s 
counsel  how  to  drati-  them  into  an  arraignment 
♦jf  High-Treason.  For  which  purpose  there 
i\ms  a  meeting  of  the  Judges  atSeijeantVInn, 
before  whom  the  kind's  counsel  laboured  to 
|>r(»vt^  ihnt  divoi'i  passages  iu  the  Books  of  the 


tcr  at  law,  Defendants,  for  writing  and  puMisJ'- 
ing  seditious,  schisinatical  and  liUlIous  Bovkr 
against  the  Hierarchy.  They  prepared  tlicif 
Answers,  but  the  counsel  being  backward  for 

snid  authors  did  amoimt  to  Higli-Treabon. 
But  when  the  council  withdrew,  the  Judges  m 
debate  among  the.nselves,  came  to  these  reso- 
lutions.    1.  »  That  if  there  were  any  thing  in 

*  t'»c  Book*  that  amounted  to  treason,  no  In- 

*  dictment  could  be  found  good  for  treason, 
'  unless  it  was  grounded  upon  the  statute  ol 
'25  £d.  S.  either  for  compassing  the  king's 

*  death,  or  imagining  the  same,  or  else  for  levy- 

*  ing  of  war.     2.  1  hat  if  %ny  man  s^itioosly, 

*  nmliciouslv  and  of  purpose  to  raise  rebelli.»n, 

*  and  to  incUe  rebellion,  did  take  arms  to  reduce 
<  ibe  6our»e  of  goTcrkAcat  of  die  fitat«|  cntlier 
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fear  of  offending  the  court,  they  petitioned  they 
might  sig;n  their  Answers  themselves,  which  was 
denied ;  and  the  28th  of  April  the  court  ordered 
tiiein  to  put  in  their  Answers  by  Monday  seven- 
ni^ht  under  iheir  counsers  hands,  or  else  thei 
matters  of  the  Information  to  be  taken  pro  con- 
fesw.  Mr.  Frynn,  May  5,  again  petitioned 
them,  that  having  been  fur  above  a  week  de- 
barred access  to  his  counsel,  and  his  servant 
"vvho  ibould  solicit  for  him  bein*;  detained  close 
prisoner  iu  a  messenger's  hands,  and  it  being 
dilficalt  to  get  his  counsel  to  repair  to  him  dar- 
ing the  term;  he  having  been  n  barrister  at 
law,  prajed  he  mipht  (according  »o  former  pre- 
cedents in  that  court)  have  liberty  to  put  in  his 
Answer  by  the  day  prefixed,  under  his  own 
hand,  ami  not  under  his  counsePs,  who  refused 
it  out  of  fear  and  cowardice;  for  wJiich  he 
alledged  these  Reasons : 

1.  Close,  Dr.  Layton,  and  others,  had  been 
allowed  this,  and  there  is  bat  one  precedent 
iigainst  it ;  where,  upon  a  specif^  reason,  and 
in  case  of  a  woman,  not  of  a  man,  much  less 
©f  a  lawyer,  it  wa4  denied.  2.  Upon  an  ore 
tenus  in  this  court,  in  mnny  cases  at  the  Coun- 
cil-Table, in  parliament,  and  in  the  King's- 
Bench  upon  Indictments  and  Informations 
(especially  in  cases  of  felony  or  treason)  the 
Defendants  raaLe  their  defence  without  counsel. 
3.  Counsel  is  allowed  not  of  necessity  but  fa- 
vour, as  a  help  to  the  Defendants;  but  whea 
they  find  them  no  help,  but  that  they  advise 
them  to  their  prejudice,  why  may  they  not  an- 
swer without  them  ?  4.  Every  Answer,  in  the 
eje  of  the  law,  is  the  Defendant's,  not  the 
counsers.  6.  Shall  an  innocent  man  suffer 
without  conviction,  through  the  want,  fear,  neg- 
lect, ignorance,  diversity  of  opinions,  or  trea- 
chery of  counsel?  6.  The  law  of  nature  leachetli 
every  crrnture,  man  especially,  to  defend  him- 
self, and  in  the  present  case  the  Defendant's 
Answer  resteth  upon  Books,  matters  of  divinity, 
and  Oilier  points,  wherein  counsel  have  little 
skill:  how  can  they  defend  him  in  a  cause  they 
Understand  not?  7.  At  the  general  Day  of 
Judgment,  every  man  shall  be  allowed  to  make 
Answer  for  himself,  much  more  should  earthly 
Judges  allow  the  same,  where,  others  will  not 
or  dare  not.  8.  By  the  judicial  law  among 
the  Jews,  and  by  the  civil  law  among  the  Pagan 
Romans,  every  one  might  answer  for  them- 
selves :  Nabotn,  Susannah,  Christ,  and  others, 
though  unjustly  condemned,  yet  were  not  con- 
demned as  guilty  for  not  answering  by  counsel. 
9.  St.  Paul,  when  he  was  slandered  and  accused 
by  Ananias  the  high-priest,  and  Tertullus,  and 


•  ccrlesiastical  or  civil,  and  thereby  to  compass 
'  the  king's  destruction,  this  was  treason.  3. 
'  That  such  Indictment  was  to  be  framed  upon 
<  tlie  said  statute  of  25  Ed.  3.'  This  Resolu- 
tion being  delivered  by  the  Lord  Chief  Justice 
to  the  king  and  council,  bad  this  regular  etfect, 
that  the  said  offenders  were  not  indicted  of 
Hi»h-Tre^mD,  but  pro^tecuted  in  a  softer  man- 
ner, though  afterward  (bought  severe  and  arbi- 
trary/' 


several  times  before  Felix,  Festus,  and  king 
Agrippa  (three  heathen  magistrates)  was  suf- 
fered to  spe»k  for  himself  without  any  counsel 
assigned. — The  Defendant  therefore  hopes,  he 
being  accused  in  this  court,  by  the  English  pre- 
lates and  high  priests  instigations,  of  sedition 
and  other  such  like  crimes,  as  St.  Paul  was, 
shall  enjoy  the  same  privilege  and  freedom  be- 
fore Christian  Judges,  as  St.  Paul  had  among 
Pagans;  which  his  adversaries  will  not  be 
against,  unless  they  will  be  deemed  more  un- 
reasonable than  Ananias  himself:  especially 
the  Defendant  having,  been  a  barrister  and 
counselloi^at  law  formerly,  and  admitted  in  this 
court  to  put  in  Answers  trnder  his  hand  in  other 
nfen*s  cases. 

Upon  reading  this  and  a  Petition  from  Dr. 
Bastwick  to  the  same  purpose,  alledging  his 
Qounsel  refused  to  sign  his  Answer,  the  court 
adhered  to  their  former  order,  that  they  should 
by  Monday  put  in  their  Answers  mnler  counsels 
hands,  or  elbe  to  be  taken  pro  confesio.  PrynD 
and  Bastwick  thereupon  lefl  tneir  Answ.ert 
under  their  own  hands  at  the  odice,  and  ten<- 
dered  another  draught  thereof  to  the  court. 

Before  this  petition  of  Mr.  Pryno,  he  and 
the  two  other  Defendants  put  in  a  Cross-Bill 
under  all  their  hands,  against  the  archbishop  of 
Canterbury  and  others  of  the  prelates,  wiiereia 
they  char{;ed  them  with  usurpmg  upon  his  ma« 
jesty*s  prerogative  royal,  with  Innovations, 
•licensing  popish  and  Arminiau  Books,  &c.  and 
set  forth  the  substance  of  their  Answers.  The 
Bill  being  ingrossed  and  signed  by  them,  Mr. 
Prynn  tendered  it  to  my  Lord-Keeper,  praying 
it  micht  be  accepted  without  counsel's  h»nds, 
who  durst  not  sign  it :  The  Lurd-Keeper  upon 
reading  the  Cross- Bill  refused  to  admit  it,  but 
delivered  it  to  the  king's  Attorney.  Tlie  Arch- 
bishop nettled  thereat,  demanded  tlie  Opinion 
of  the  Jud)(es,  whether  they  could  not  be 
punished  as  Libellers ;  who  all  but  one  answer- 
ed negatively  :  for  it  was  tendered  in  a  legal 
way,  and  the  king's  courts  are  open  to  all  men. 
The  Archbishop,  then  applyed  to  the  court  of 
Siar-Chamher,  and  informed  them,  That  in 
some  Books  and  pamphlets  lately  published,  his 
grace  and  the  other  bishops  are  said  to  have 
usurped  upon  the  king's  prerogative,  and  pro- 
ceeded .in  their  courts  contrary  to  law.  He 
prayed  the  court  would  require  the  Judges  to 
give  their  Opinions  therein ;  and  the  court  ac- 
cordingly desired  their  Opinions  in  the  points 
folio  wine: 

1.  Whether  process  may  not  issue  ont  of  the 
eccicslostical  courts  in  the  names  of  the  bishops  ? 
The  Judges  answered  affirmatively. 

2.  Whether  a  Patent  under  the  Great  Seal  bs 
necessary  for  keeping  Ecclesiastical  Courts, 
and  fur  citations,  suspensions,  excommunica- 
tions and  other  censures?  Whether  citations 
must  be  in  ihe  king's  name,  and  under  his  seal 
of  arms?  The  like  for  institutions,  inductions, 
and  corrections  of  ecclesiastical  offences  ?  They 
answered,  that  a  Patent  under  the  Great  Seal 
is  not  necessary  in  any  of  these  cases ;  nor  is  it 
necessary   that  suamoiis,  citations,  or  other 
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j>nice8s  ecclesiastical,  or  institutions,  induct  loot, 
or  corrections  of  ecclesiastical  offeoces  should 
be  in  the  king's  paine,  or  with  his  stile,  or  under 
hi^  seal,  o^  tliat  ilieir  seals  of  ofiice  have  in  them 
the  king's  arms,  the  statute  of  1  Edw,  6.  ch.  2. 
lieing  not  now  in  force. 

3.  Whether  Bishops,  Arch*deacons,&c.  may 
ieep  any  Visltotion,  without  coniimission  under 
the  Great  Seal?  They  answered  they  may. 
Which  Opinion  of  the  Judges  being  certified 
Jnto  the  Star-Chamber  under  the  hands  of  11 
i)f  the  12,  the  court,  at  the  prayer  of  the  Attor- 
ney-General, ordered  tlie  said  Certificau  to  be 
recorded  there,  and  in  the  other  courts  at  West- 
fiiioster,  the  high  commission  and  otiier  ecclesias- 
tical courts ;  and  afterwards  the  original  cefti- 
ficate  to  be  delivered  to  the  archbishop  of  Can- 
terbury, to  be  preserved  among  the  records  of 
ills  court. 

Dr.  Bastwiok  having  left  his  Answer  at  the 
pfficc  as  aforesaid,  the  court  taking  notice  that 
It  was  five  skins  and  a  half  of  parchment  close 
ivritten,  and  (as  was  nlledged)  cont*iined  much 
scandalous  defamatory  matter,  orderpd,  That 
all  the  matters  of  the  Information,  wherewith 
he  was  charged,  should  be  taken  pro  confesw. 
Dr.  Bastwick  notwithstanding  petitioned  again,, 
tliat  his  Answer  might  be  accepted  under  his 
pwn  hand,  but  to  no  purpose :  Aud  Mr.  Prynn 
in  a  second  Petition  desiring  of  the  court,  not  to 
require  impossibilities  of  him,  his  counsel's 
hands  not  being  at  .his  command  (for  thus  the 
most  innocent  man  may  be  betrayed  and  con- 
demned, througii  the  unfaithfulness,  wilfulness, 
fear,  corruption,  or  default  of  counsel),  he 
prayed  them  to  deal  with  him  as  they  would  be 
dealt  with  themselves,  were  they,  which  God 
forbid,  in  his  condition,  and  as  they  would  hare 
Christ  proceed  with  tliem  at  the  Day  of  Judg- 
ment. He  craved  only  so  much  favour  and  jus- 
tice as  Christ  found  before  Pilate,  and  Paul  be- 
fore Felix,  FestU'j,  and  Agrippa,  or  as  every 
traitor  or  felon  enjoys  in  the  court  of  justice,  to 
answer  for  himself,  wlien  bis  counsel  will  not, 
cannot,  or  dare  not ;  especially  in  this  weighty 
cause  highly  concerning  his  majesty's  Royal 
Prerogative,  the  safety  of  Religion,  and  the  good 
of  the  whole  realm.  He  prayed  the  Cross-Bill 
and  Answers  of  him  aird  the  other  Defendants 
against  the  prelates  hue  dangerous  encroacli- 
ments,  innovations,  practices  and  oppressions, 
may  be  accepted  under  the  defcndai^s  own 
hands;  and  the  petitioner,  upon  ^raniin;;  his 
Petition,  should  ever  pray  for  their  lord  .-hips, 
4rc.— The  Court  hereupon  commanded  Mr. 
Hoir,  one  of  Mr.  Prynn's  counsel,  to  repair  to 
liim  in  the  Tower,  and  take  instructions  for  his 
Answer ;  and»the  Lieutenatit  of  the  Tower  wss 
sent  for  and  checked  by  the  lords  for  suffering 
Mr.  Prynn  to  dicttuesuch  a  Petition  ;  and  one 
Gardener  «»ho  writ  it  from  his  mouth  by  die 
Lieutemint's  license,  was  the  same  evening,  by 
a  warrant  from  the  Archbishop  and  others,  ap- 
prehended by  a  pursuivant,  detained  about  11 
days,  and  not  rf leased  till  he  had  given  bond 
to  appear  when  called. 


Mr.  PfywM,  upon  Mr.  Holt's  repairing  to, 
him,  gai'e  him  bis  fee*  and  lus'.rucuons  for 
drawing  his  Answer;  and  tlie  same  being 
'  agreed  on  and  settled  by  Mr.  Uolt,  aud  lorn- 
linsliis  other  counsel,  Mr.  Holt's  clerk ingros^trd 
it ;  but  Holt  then  refused  to  sign  it,  saying  hebd 
express  order  to  the  contrary,  and  would  not  do 
it  for  -100/.  and  in  the  mean  time  Tomlins  v^ent 
into  the  country.  Mr.  Prynn  thus  deluded, 
requested  the  Lord  Keeper,  tlie  Cluef  Judge  of 
that  court,  to  command  Mr.  Holt,  ubo  Lad 
drawn  it,  to  sign  it ;  but  the  Lord  Keeper  an- 
swered, he  had  no  power  to  oonunaod  coufi^il 
to  sign  an  Answer.  And  the  cr>urt,  May  19, 
positively  orderedlhat  for  their  contempt  in  r..t 
putting  m  tlieir  Answers,  the  matters  a^ajc«; 
Bastwick  and  Prynn  should  be  taken  pro  cm- 
fesio,  and  .the  Cause  against  tliem  bLould  be 
heard  the  first  sitting  of  the  nest  term.  As  k 
Mr.  Burton's  Answer,  it  was  signed  by  Mr. 
Holt;  hui  after  it  had  been  near  three  weeks i:) 
court,  upon  Mr.  Attorney's  sugsesiion  that  i: 
was  scandalous,  the  court  referred  it  to  the  tvo 
Chief  Justices  Bramston  aud  Finch.  The  la:- 
(er  reviled  Holt  exceedingly,  and  told  bim  he 
deserved  to  have  his  gonupulledoverbuean 
for  drawing  it :  Holt  reply ed»  it  was  only  a 
Confession  or  explanation  of  the  charge  intiie 
Bdl,  and  a  recital  of  acts  of  parlianeut,  asd 
how  that  could  be  scandalous  or  impertinest 
he  could  not  conceive.  But  the  two  Ju^io^ 
certified  it  to  be  all  scandalous  and  imperti- 
nent, except  the  usual  yvords  iu  the  b^iiuiin^ 
'  Tlie  said  Defendant  by  Protestation  uot  coo- 
'  fessiiig/  6cc.  and  the  words  in  the  latter  end, 
containing  liis  plea  of  Not  Guilty,  thecommdA 
avennent  that  lie  was  ready  to  .prove  the  nut- 
ters of  Answer,  his  Prayer  of  a  Vavourable  in- 
terpretation, and  to  be  dismissed.  So  all  (Lr 
body  of  his  Answer,  containing  about  40  sk£tf 
of  paper,  was  expunged,  and  nothing  but  tk 
head  and  feet  remained:  And  by  his  Plea  of 
Not  Guilty  to  all,  he  was  made  todenyvhai 
be  had  confessed,  aud  justified  in  his  Answer: 
And  the  Examiner  coming  to  bim  sftenranb 
to  the  Fleet,  with  Tnterrogaturies  grounded  on 
his  Answer,  he  refused  to  be  examined  unless 
his  Answer  might  be  admitted  as  it  was  put  in, 
or  be  permitted  to  put  in  a  new  one.  The 
Court  ordered  the  Examiner  to  repair  to  liim  a 
second'time  with  the  Interogaiories ;  but  be  per- 
sisting in  hi^rciusal  to  be  examined,  for  Uiattli; 
Answer  now  in  court  was  none  of  Ins,  tlie  court 
ordered  tlie  matter  of  the  Information  and  in- 
terrogatories to  be  taken  a|!ainst  him  pro  cost- 
ff'sw ;  and  on  the  13th  of  June  the  Court  or- 
dered the  cause  against  all  the  three  Dcfendanti 
to  be  beard  the  next  day,  aud  tlwt  iu  the  mean 
time  they  should  have  liberty  with  their  keepers 
to  attend  their  counsel.  This  wus  looked  upon 
as  a  short  warning  by  some,  who  aihrnied,  tJiat 
by  the  course  of  the  court,  Si^ffp^ta  udauditu- 
dum  judicium  should  have  been  served  upon 
them*  15  days  at  least  Wore  the  day  of  besnic, 
which  was  not  dotie.  However  Mr.  Prvnn 
irwide  use.  of  his  liberty,  and  re|>aired  to  Mr. 
Ttjmlins  (then  newly  returned;  with  his  Ausw* 
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netrly  drawn  up  and  iogrossed  as  fiforesaid,  who 
Sij^ned  it,Jbut  Mr.  Holt  said  he  dursi  iioi ;  then 
Mr.  Pryno  tei'dered  it  thus  signed  to  Mr.  Gojule^ 
at  the  ottice,  but  he  utterly  refused  to^  take  it. 

Mr.  Burton  in  his  Answer,  set  forth  the  sub- 
stance of  his  Sermon  which  he  preached  the  5th 
oi' November  in  bis  parish  church  in  Friday- 
ftreet,  touching  the  innovations  brought  into 
tbe  church. 

Dr.  Battwick  in  his  Answer  termed  the  Pre- 
lates Invaders  of  the  king's  Prerogative,  Con- 
temners of  the  Scriptures,  advancers  of  Popery, 
superstition,  idolatry,  profaneness,  oppression 
of  the  king's  sobjects,  in  ilie  impious  perform- 
ance whereof  they  shewed  neither  wit  nor  ho- 
nesty; Enemies  of  God  and  the  king,  and  ser- 
vants of  the  Devil. 

Mr.  Prynn^t  Answer  was  much  against  the 
Hierarchy,  hut  in  more  moderate  said  cau- 
tious expressions. 

June  14.  The  Lords  being  set  in  iheirplaces 
in  the  Star-Chamber,  and  the  three  Defendants 
brought  to  the  bar,  to  receive  their  Sentences, 
tbe  Lord  Chief  Justice  Finch  lacking  earnestly 
oa  Mr.  Prynn,  said,  I  had  thought  Mr.  Prynn 
i'.ad  no  ears,  but  methinks  he  hath  ears  ;  which 
caused  many  of  the  lords  to  take  the  stricter 
view  ofhim,  i^nd  for  their  better  satisfaction, 
the  uslier  of  the  court  was  commanded  to  turn 
up  his  hair,  and  shew  his  ears  :  upon  the  sight 
wljcreof  the  lords  were  displeased  they  had 
l-ecn  formerly  no  more  cut  off,  and  cast  out 
i'>nie  disgraceful  words  of  him.  To  which  Mr. 
Prynn  replyed,  *  My  lords,  tliere  is  never  a  one 
of  your  honours,  but  would  be  sorry  to  hare 
)our  ears  as  mine  are.* 

L.  Keeper,  In  good  faith  he  is  somewhat 
saucy. 

Mr.  Prj/nn,  I  hope  your  honours  Vill  not 
be  offeuded,  pray  God  give  you  ears  to  hear. 

L  Keeprr.  t'he  business  of  the  day  is  to 
proceed  on  the  Prisoners  at  the  bar. 

Mr.  Prynn  then  humbly  desired  of  the  court 
to  ^ive  him  leave  to  make  a  motion  or  two, 
vhich  being  granted,  he  moved.  First,  That 
tlieir  honours  would  be  pleased  to  accept  of  a 
Cross-Bill  against  the  l^rclates,  signed  with 
their  own  liauds,  being  that  which  stands  with 
the  justice  of  tbe  court,  which  he  humbly 
Craves ;  and  so  tendered  it. 

I.  Keeper.  As  for  your  Cross-Bill,  it  is  not 
die  business  of  the  day;  hereafter  if  the  coort 
shall  see  just  cause,  and  that  it  fstvoors  not  of 
Hbelling,  we  may  accept  of  it  -.  for  my  part  1 
luive  nut  seen  it,  hut  have  heard  somewhat  of  it. 

Mr.  Prynn.  I  bopfe  your  honours  will  not 
refuse  it,-  being  it  is  on- his  majesty's  belialf. 
We  are  his  majesty's  subjects,  and  therefore 
require  the  justice  of  the  coort. 

L.  Keeper.  But  tliis  is  not  the  business  of 
tiie  day. 

Mr.  Prynn,  Why  then,  my  lord^,  I  hare  a 
second  motion,  which  I  humbly  pray  your  ho- 
nours to  grant;  which  is,  that  your  lordships 
will  be  pleased  to  dismiss  the  Prelates  here 
now  sitting,  from  having  any  voice  in  the  cen- 
lure  of  tliis  ^.lose  (bcmg  generally  known  to 


be  adversaries)  as  being  no  way  agreeable  with 
equity  or  reason,  that  they  who  are  our  adver- 
saries, should  he  our  judges.  Therefore  we 
humbly  crave  they  may  be  expunged  out  of 
the  court. 

L.  Keeper.  In  eood^faith,  it  is  a  sweet  mo^ 
tion,  is  it  not  ?  Herein  you  are  become  libel* 
lous.  And  if  you  should  thus  libel  all  the 
lords  and  revert'nd  Judges,  as  -you  do  tbe  most 
reverend  Prelates,  by  this  your  plea,  you  would 
hare  none  to  pass  Sentence  upon  you  for  your 
libelling,  because  they  are  parties. 
.  Mr.  Prynn.  Under  correction,  my  lord, 
this  doth  not  hold,  the  case  is  not  alike,  for 
here  are  only  one  or  two  members  of  the  courts 
who  are  said  to  be  libelled  against,  and  your 
lordship  yourself  in  your  case  against  Norton 
absented  yourself  from  the  hearing,  because  » 
forty,  which  is  usually  done  by  the  lords  in  lik« 
cases. — But  this  prevailed  nothing. 

Mr.  Prynn,  Then  I  have  a  third  motion , 
which  is,  that  your  'lordships  will  recdve  my 
Answer  to  the  Information  signed  with  one 
criunsel's  hand,  tvhich  as  soon  aa  I  could  get 
signed,  I  tendered  at  the  office,  bat  it  was  re^ 
fused. 

L.  Keeper,  Your  Answer  comes  now  too 
late,  proceed  to  the  business  of  the  daj.  Read 
the  Infurinaiion,  which  was  read  being  very 
large,  and  having  these  five  Books  thereto  an- 
nexed, Dr.  Bastwick's  Latin  ^  Apologjr,'  hiv 
Litany,  Mr.  Burton's  book  entitled,  *  An  Apo« 

<  logy  for  an  Appeal  to  the  king's  most  excel* 
*  lent  innjcsty,  with  two  Sermons  for  God  and 

<  the  King,'  preached  on  the  dtli  of  November 
last :  The  News  from  Ipswich,  and  the  Divine 
Tragedy,  recording  God's  fearful  Judgments 
against  Sabbath- Breakers. — The  king's  counsel 
being  five,  took  each  of  them  a  several  Book. 

Mr.  Attorney  began  with  Dr.  Bastwick's  lot* 
tin  Apology ;  next  unto  the  Attorney,  scijeant 
Whitneld  falls  upon  Mr.  Burton's  book,  saying. 
In  good  faith,  mv  lords,  there  is  never  a  page  in 
this  Book,  but  deserves  a  heaxier  and  deeper 
Censure  than  this  court  can  put  upon  him. 

Next  followed  the  Archbithopy  who  in  lika 
manner  descanted  on  The  News  fifom  Ipswich* 
charging  it  to  be  full  of  periiiciout  lyes ;  and 
especially  vindicating  tbe  honoor  of  Matthew 
Wren,  bishop  of^orwich,  as  being  a  learned, 
pious,  and  reverend  fother  of  the  Church. 

Next  followed  the  king's  Solicitor,  (Mr.  Lit- 
tletou)  who  descanted  upon  the  Divine  Tra- 
gedy; to  which  part  of  it  concerning  God's 
judgments  on  Sabbath-Breakers,  he  said,  That 
they  sat  in  the  Seat  of  God,  who  judged  these 
accidents  which  fell  out  upon  persons  suddenly 
struck,,  to  be  the  jodgtnents  of  God  for  Sab* 
bath-brA\king.  He  enlarged  himself  upon  that 
passage  which  reflected  upon  his  mjijrstT'sIiite ' 
Attorney-General,  Mr.  VVilJijim  Noy,  who^  (he 
said)  was  most  shamefully  abused  by  a  slander 
laid  upon  him,  as  if  God*s  Judgment  fell  opoit 
him,  ror  so  eagerly  prosecuting  Mr.  Prynn  for 
his  *  Histrio-mastix,'*  which  judgment  was  this; 

♦  See  No.  U%. 
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that  be  lauishing  at  Mr.  Pryno,  while  he  was 
sanferiog.  upon  the  pillory,  was  struck  with  an 
issue  of  blood  io  bii  piivy-)>art>>,  which  coQld 
never  be  stopt  till  ihe  day  oi*  hi6  death,  wliicb 
followed  »oon  after :  but  tlie  ti'pth  of  tliis,  my 
lords,  you  siiall  6nd  to  be  as  probable  as  the 
rest,  for  we  have  here  tliree  or  four  gentiecuen 
of  good  credit  and  rank,  to  'tescity  upon  oath 
that  he  had  tl«at  is^ue  long  before.  And  the 
Solicitor  called  out  for  room  to  be  made  for 
the  gentlemen  to  come  in,  but  none  such  ap- 
peared. 

Lastly  followed  Mr.  Herbert j who  descanting 
upon  Or.  Bast  wick's  Litany,  concluded  jointly 
with  the  rest,  that  it  deservcsd  a  heavy  censure. 

L,  Keeper,  You-  hear,  gentlemen,  where- 
with you  are  charged,  and  nbw  lest  you  should 
•ay  you  cannot  have  liberty  to  speak  fur  your- 
teWes,  the  court  gives  you  leave  to  speak  «vhat 
you  can,  with  these  couditums :  1.  That  you 
fpealc  within  the  bounds  of  modesty.  3.  Ihat 
your  Speeches  be  not  libellous. 

They  all  three  answered,  they  hoped  so  to 
order  their  speech,  as  to  be  free  from  any  im«- 
nodest  or  libellous  speaking. 

L.  Keeper.  Then  speak  in  God*s  name,  and 
•hew  came  why  r  the  court  should  not  proceed 
in  censure  (us  taking  the  cause  pro  eon/'esio.) 

Mr.  Prynn.  I  expected  some  particular 
Charge  to  be  proved  against  me :  Dr.  Bast- 
wick  and  Mr.  Burton  are  charged  with  parti- 
cular Books  to  the  Information  annexed,  but 
none  of  tin:  Books  are  laid  to  me;  my  sole 
oflfence,  for  uliich  the  luformution  must  be 
taken  pro  cofi/essOf  is  my  not  putting  in  my 
Answer  under  counsefs  hand  by  a  day  pie- 
fixed  ;  whereas  I  entered  my  appearance,  and 
took  out  a  copy  of  the  Information,  whicli 
being  taken  out,  I  endeavoured  to  draw  up  my 
Answer;  but  biding  shut  up  close  pri!»oner,  I 
was  deserted  o^  ail  means  by  which  I  should 
have,  done  it ;  for  I  was  no  sooner  served  with 
the  Subpoeua,  but  I  was  shortly  ufier  shut  up 
close  prisoner,  prohibited  of  pen,  ink,  and 
papery  and  so  disabled  to  draw  up  my  Answer, 
or  Ii):itiuctions  for  counfel;  nty  servant  who 
•houid  solicit  for  me  was  in  prison,  without 
being  admitted  to  bail,  my  friends  denyed  ac- 
ce^  and  uiy  chdmber  twice  searclied ;  and 
after  I  had  drawn  some  Instructions,  and  part 
of  my  Answer  (having  then  obtained  liber^  of 

Sen  and  ink)  tliey  were  taken  away  by  Mr. 
[icolas,  Clerk  of  the  Council ;  your'  lordships 
refused  to  let  me  put  in  my  Auswcr  under  my 
own  hand,  though  n  counsellor  at  law,  contrary 
to  former  precedents ;  your  lordsliips  did  »at 
last  assign  me  counsel,  but  they  neglected  to 
come  to  me,  and  when  by  order  of  the  court 
Mr.  Holt  came  to  me  in  the  Tower,  I  gave  him 
my  Fee  and  Instructions,  and  afterwards  Mr. 
Ilult  and  my  otjier  counsel  agreed  upon  my 
Answer,  caused  it  to  be  ingrossed,  and  pro- 
mised to  bign  it,  but  Mr.  Holt  refused  to  do  it 
then ;  afterwards  Mr.  Tomlios  signed  it,  and  it 
was  carrytd  to  the  oHice,  but  they  refused  it. 
Here  it  is,  i  tender  it  upon  my  oatb^  which 


your  lordships  canhot  deny  with  the  justice  of 
the  court, 

L,  Keeper.  We  can  give  you  a  precedent, 
that  this  court  hath  proceeded  aau  taken  a 
cause  pro  conjeuo,  for  iir>t  putting  in  an  Aii!>wer 
in  six  dnys ;  yen  have  hud  a  great  deal  of  fa- 
vour shewed  you,  in  aBbrdtug  you  longer  tin,e, 
and  therefore  the  court  is  free  from  allcaluin(.y 
ot  aspersion  for  rejecting  your  Answer,  dJi 
s^ned  whh  couusel's  hands. 

Mr.  Fryttn.  ,  But  one  word  or  two,  mj 
lords,  I  desire  your  honours  to  hear  ine:  1  put 
a  case  in  law.  If  an  award  be  made  tliat  A 
shall  together  with  B  and  C  enter  into  a  hond 
of  100/.  to  S,  the  award  is  void,  because  A 
hath  no  power  to  compel  B  and  C  to  enter 
into  such  a  l»ond :  my  case  is  the  4ame.  The 
court  ordered  me  to  put  ii^my  Answer  under 
counsel's  hands ;  I  enaeavoured  it,  they  refa^ed 
to  sign  it,  I  had  no  power  to  compel  theui,  and 
desired  the  conrt  to  order  them  to  si<;n  it ;  kt 
the  court  replied  they  had  no  power  to  force 
them;  how  then  could  1,  a  close  prisoner, 
compel  them,  if  the  court  could  not  ?  By  ihis 
means  the  most  innocent  person  in  tlie  world 
may  be  made  guilty  of  what  crimes  you  pkoic. 
I  appeal  to  Mr.  Holt,  if  I  liave  not  used  iill  n.j 
endeavours  to  get  him  to  sign  my  An^xver. 

Mr.  Holt,  There  was  so  long  time  spcat 
ere  I  could  do  any  iliin^  after  I  was  assi^ntd 
his  counsel,  that  it  was  impossible  his  An»ne: 
coald  be  drawn  up  in  so  short  a  time  as  was  al- 
lotted ;  for  after  long  expectation,  seeing  Le 
came  not  to  me,  I  went  to  him,  where  I  foi'ud 
him  shut  up  close  prisoner,  so  that  I  cuuld  not 
have  access  to  him  ;  whereupon  I  motiooed  to 
the  Lieutenant  of  the  Tower  to  have  free  liber- 
ty of  speech  with  him  concerning  his  Aiuncr, 
which  being  granted  me,  I  foimd  him  very  wil- 
ling  and  desirous  to  ha\e  it  drawn  op;  there- 
upon I  did  move  in  this  court  for  pen  ood  pa- 
per, which  was  granted,  the  which  he  no  sooner 
had  gotten  but  he  set  himself  to  dmw  up  In- 
structions, and  in  a  short  time  seat  me  40 
sheets,  and  soon  after  I  received  40  oiore ;  U* 
I  found  the  Answer  bo  long,  and  of  such  a  nir 
ture,  tliat  I  durst  not  set  my  hand  to  it,  for  fear 
of  giving  your  honours  clistaste. 

Mr.  Prynn.  My  lords,  I  did  nothing  bot 
according  to  the  directions  of  my  counsel,  onlj 
I  spake  my  own  words :  my  answer  waft  drawn 
up  by  his  consent,  it  was  his  own  act,  and  he 
djd  approve  of  it ;  and  if  lie  will  he  so  base  t 
cowanl,  to  do  that  in  private  which  he  darei 
not  acknowledge  in  public,  I  will  not  have  ^uch 
a  sin  lie  on  my  conscience,  let  it  rest  with  him. 
Here  is  my  Answer,  which  though  it  be  not 
signed  with  their  hands,  yet  here  I  lender  it 
upon  my  oatb^  which  you  cannot  in  jbatjce 

deny. 

JL  Keeper,  Your  case  is  good  law,  but  ill 
applied  ;  the  court  desires  no  si|cli  U^%  ^"" 
swer,  but  whether  y(»u  are  Guiltvor  notGuiltj. 

Mr.  Prynn.  By  the  statutes  of  Plul-  ^^ 
Mar.  and  of  tXa,  in  the  case  of  libelling  the 
king  or  queen,  the  party's  confession,  or  two 
witnessw  (ace  to  face  vt  re<)uiredy  else  D'' 
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f onvictioD,  and  here  is  neither ;  nor  is  there  in 
all  the  Inft)rmation  one  clau&e  that  doth  parti- 
cularly fall  ou  me,  hut  only  iu  general.  'J'here 
is  no  Book  laid  to  mj  charge,  and  thiill  I  he 
condemned  for  a  particular  net,  when  no  accu- 
iaiion  of  any  parciaular  act  can  he  hruught 
against  me  ?  Tliis  were  most  unjust  and  wick- 
ed. Here  I  tender  my  Answer  to  tlie  Inform- 
ation upon  my  oath  ;  my  lord,  you  do  impose 
impossibilities  upon  me,  I  could  do  no  more 
than  I  did. 

L.  Keeper.  Well,  hald  your  peace,  your 
Ansirtr  xromes  too  late.  What  say  you,  Dr. 
Ijii>t\vick  ? 

Dr.  Buitwick.  My  honourable  lords,  me- 
thinks  you  look  like  an  Assembly  of  Gods,  nnd 
sit  in  the  place  of  God :  Ye  are  called  the 
Sons  of  God  ;  and  since  I  have  compared  you 
CO  gods,  give  me  leive  a  little  to  parallel  the 
one  with  the  other,  to  see  whether  the  compa- 
rison between  God  and  you  doth  hold  in  this 
noble  and  ri;;l)teous  cause.  Tliis  was  the  car- 
riAc;e  of  Almighty  God  in  the  cause  of  Sodom, 
before  lie  would  prouounce  Sentence,  or  exe- 
cute Judooaent,  he  would  first  come  down,  and 
see  whether  the  crime  was  altogether  accord- 
ins;  to  the  cry  that  was  come  up.  And  with 
whom  doth  the  Lord  consult,  when  he  -came 
dovin  ?  With  his  servant  Abraham,  and  he 
gives  the    reason ;   *  for  I   know/  (sjiith  lie) 

*  that  Abraham  will  command  hb  children  and 
'  boQstioid  after  him,  that  they  shall  keep  the 

*  way  of  the  Lord  to  do  justice  and  judgment.' 
My  good  lords,  tlms  stands  the  case  between 
your  hoaours  and  us  this  day :  there  is  a  great 
cry  conae  tip  into  your  ears  against  us  from  the 
king's  AUorney ;  why  now  be  you  pleased  to 
descend  aud  see  if  the  crime  be  accordinf(  to 
the  cry,  and  cousalt  (with  God)  (not  the  Pre- 
lates, being  in  the  adversary  part;  who,  as  it 
ii  apparent  to  all  the  world,  do  proudly  set 
themselves  against  the  ways  of  God,  and  from 
wliom  none  can  expect  justice  or  judgment) 
hut  with  righteous  men,  that  will  be  impartial 
on  either  aide,  before  you  proceed  to  censure, 
which  censure  you  cannot  pass  on  us  without 
great  injustice  before  you  hear  our  Answers 
read.  Here  i^  my  Answer,  which  I  here  ten- 
der upon  my  oath:  My  good  lords,  gUe  us 
Uave  to  speak  in  our  owji  defence.  We  are 
not  conscious  to  ourselves^  of  any  thing  we 
have  done  that  deserves  a  Censure  tlus  day  ia 
this  honourahle  court,  but  that  we  have  ever 
iabeured  to  maintain  <he  Imnour,  dignity,  and 
prerogative  royaJ  of  our  sovereign  lord  the 
king ;  let  my  lord  the  king  live  for  ever.  Had 
I  a  ihoosand  lives,  I  should  think  them  all  too 
little  to  spend  for  the  maintenance  of  his  man 
jesty's  royal  prerogative.  My  good  lords,  can 
you  proceed  to  cenaure ,  before  you  know  my 
cause  ?  I  dare  undertake,  that  scarce  any  one 
of  your  lordslups  have  read  my  Books :  and 
can  you  then  censure  me  for  wha(  you  know 
nor,  and  before  I  have  made  my  Defence  ?  O 
my  noble  lords !  is  ibit  righteous  Judgment? 
Hiis  were  against  the  law  of  Cod  and  man,  to 
condemn  a  man  before  yoa  kn^w  bis  crime  : 

vol:  III. 


The  Gorernor  before  whom  St.  Paul  was  car- 
ried, who  was  a  very  Heathen,  would  6rst  hear 
his  cause  before  he  wcmid  pass  any  cen»urtf 
upon  him  ;  and  doth  it  beseem  so  noble  and 
Cliri&tiau  assembly  to  condemn  me  before  my 
Answer  be  perused,  and  my  cau^e  kno^vn  f 
Men,  brethren,  and  fathers,  into  what  an  n^e 
are  we  fallen  ?  I  desire  your  honours  to  lay 
aside  your  Censure  for  this  day,  to  enquire  into 
my  cause,  and  hear  my  Answer  read  ;  which  if 
^ou  refuse  to  do,  I  t.«re  profess,  I  will  clothe  it 
m  Roman  buff,  a«)d  send  it  abroad  unto  the 
view  of  jUI  the  world,  to  clear  mine  innoccncy, 
and  shew  your  great  injustice  in  this  cause. 

X.  Keeper,  liuc  this  is  not  the  business  of 
the  day  ;  why  brought  you  not  ia  your  Ausmht 
in  due  time? 

Dr.  Battw.  My  lord,  a  l>n<;  time  since  I 
tendered  it  to  your  houfmr,  I  failed  net  in  any 
one  particular  :  and  if  my  counsel  be  so  base 
nnd  cowanlly,  that  they  dare  not  si{i;n  it  f«ir 
fear  of  the  Prelates,  as  I  can  make  it  appear, 
theref«)re  have  I  no  Answer  ?  My  lord,  licre  is 
my  Answer,  which  though  my  counsel  out  of  a 
base  spirit  dare  not  set  their  Ifunds  unto,  yet  1 
tender  it  upon  my  oath. 

L.  Ketptr.  But,  Mr,  Doctor,  you  should 
have  been  brief;  y(m  tendered  in  too  lirge  an 
Answer,  whic^,  as  I  heard,  i^  as  l.belluu*  as 
your  Books. 

Dr.  Baslw,  No,  my  lord,  it  is  not  libellous 
though  large ;  I  have  Jionc  to  answer  for  me 
but  myself,  nnd  being  left  to  myself,  I  must 
plepd  my  conscience  in  answer  to  every  circum- 
stance of  the  information. 

L.  Keeper.  What  say  yoo,  Mr.  Doctor,  are 
you  Guilty,  or  not  Guilty?  answer  yea,  or  no  : 
you  needed  not  to  ha\e  troubled  yourself  M 
much  about  so  large  an  Answer. 

Dr.  Bditof.  I  know  none  of  your  honours 
have  read  my  Book ;  and  can  you  with  the  jus- 
tice of  the  court,  condemn  me  before  you  kuovf 
what  is  written  in  my  Books  ? 

If.  Keeper,    What  say  you  to  that  was  rea4  * 
to  you  even  now? 

Dr.  Baitw,  My  lord,  he  tliat  read  it  did  fio 
murder  the  sense  of  it,  that  had  I  not  known 
what  I  had  written,  I  could  not  tell  what  to  have 
made  of  it. 

jL.  Keeper,  What  say  you  to  the  other  Sen- 
tence read  to  you  ? 

Dr.  Bastw,  That  was  none  of  mine,  I  will 
not  father  that  which  was  none  of  my  own. 

L.  Dortei,  Did  not  you  send  that  Book,  as 
now  it  is,  to  a  nobleman's  hoase,  togetiter  with 
a  letter  directed  to  liim  ? 

Dr.  Batiw.  Yea,  my  lord,  I  did  so,  but  withal 
you  may  see  in  mv  Epistle  set  before  the  Book, 
I  did  at  first  disclaim  what  was  not  mine.  I 
sent  my  Book  over  by  a  Dutch  merchant,  who 
it  was  that  wrote  the  Addition  I  do  not  know, 
but  my  Epistle  set  to  my  Book  made  mmiifeft 
wluit  was  mine,  and  what  was  not ;  and  I  can- 
not justly  suffer  for  what  was  none  of  mine. 

X.  ArMndeL  My  lord,  you  hear  by  his  owe 
Speech  the  cause  is  taken  pro  eonfi$o, 

L.  Keeper,    Yea,  you  say  true,  my  lord. 
3  a 
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Dr.  Basfw.     My  noble  lord  of  AruoHel,  I  ] 
know  you  arc  a  noble  prince  in  Isfael,  and  n 
great  peer  of  this  realm ;  there  are  some  ho-  i 
nourahle  lords  in  this  court,  that  have  been  1 
forced  out  ab  combatants  in  a  singlo  dud;  it  is  ! 
tetween  the  Prelates  and  us,  at  tliis  time,  as  | 
between   tivo  tliat  have  appointed  the  field,  i 
The  one  being  a  coward  goes  to  the  magistrate, 
and  by  \iriue  oHiis  authority  disarms  the  other 
of  his  weapon>«,  and  gives  hmi  a  bullrn5h,  and 
then'clialienges  him  to  fight.     If  this  be  not 
base  cowardice,  I  know  not  what  belongs  to  a 
soldier.     This  is  the  case  between  the  Prelates 
and  us,  they  take  away  nur  weapons  (our  An- 
swers) by  virtue  of  your  authority,  by  which 
we  should  defend  ourbclves,  and  yet  they  bid 
us  fight.     My  lord,  doth  not  this  savour  of  a 
base  cowardly  spirit  ?  I  know,  my  lord,  there  is 
a  dtcree  gone  forth  (for  my  Sentence  was  passed 
long  since)  to  cut  ojf  our  ears. 

Ij.  Kveper.  Who  shall  know  oiir  Censure, 
before  the  court  puss  it  ?  Do  you  prophesy  of 
your?.elvc8  ? 

Dr.  Bastw.  My  lord,  I  am  able  to  prove  it, 
find  that  from  the  mouth  of -the  Prelates  own 
servants,  that  rn  August  last  it  was  decreed, 
that  Dr.  Bastwick  should  lose  his  ears.  O  my 
noble  lords!  is  this  righteous  judgment?  1  may 
'  say,  as  the  Apostle  once  said,  What,  wliip  a Ro- 
.  man '  I  have  beea  -a  soldier  able  to  lead  an 
army  iutu  the  field,  to  fight  valiantly  for  the  ho- 
isour  of  their  prince :  Now  I  am  a  physician, 
able  to  cure  nobles,  kings,  princes,  and  empe- 
rors; and  to  curtalize  a  Roman's  ears  like  a 
cur,  O  my  honourable  lords !  is  it  not  too  base 
an  act  for  so  noble  an  assembly,  and  for  so 
righteous  and  honourable  a  cause  ?  The  cause, 
iny  lords,  is  great,  it  concerns  the  glory  of  God, 
the  honour  of  our  king,  whose  prerogative  we 
labour  to  maintain  and  to  set  up  in  a  hi^h 
maimer,  ip  which  your  honours  liberties  are 
enguged :  And  doth  not  such  a  cause  deserve 
your  lordships  consideration,  before  you  pro- 
'ceed  to  censure?  Your  honours  may  be 
pleased  to  consider,  that  in  the  last  caui^e 
fieard  and  censured  in  this  court,  between  sir 
James  Daggand  the  lord  Mohun,  whf  rein  your 
lordships  took  a  great  deal  of  pains,  with  a 
i;rcat  deal  of  patience,  to  hear  the  Bills  on  both 
sides,  with  all  the  Answers  and»  Depositions 
largely  laid  op<?n  before  you  ;  which  cause  when 
you  had  fully  heani,  some  of  your  honours  now 
siuhig  in  court,  said,  you  ctiuld  not  in  consci- 
ence proceed  to  censure,  *till  you  had  taken 
some  time  to  recollect  yourselves.  If  in  a  cause 
of  that  natuiie,  you  could  spend  so  much  time, 
and  afterwards  recollect  yourselves  before  you 
would  pass  censure;  how  much  more  should  it 
niov^e  your  honours  to  take  some  time  in  a  cause 
•wherein  the  glory  of  God,  the  prerogative  of  his 
majesty,  your  honours  dignity,  and  the  Subjects 
Libfrty  i»  so  largely  ingaged  ?  My  good  lordsj 
it  m;iy  fall  out  to  be  any  of  your  lordships  Ciises 
to  stand  as  delinquents  at  this  bar,  as  we  now 
4o :  Ii  IS  not  unknown  to  your  honours,  the  next 
cause  that  is  to  succeed  ours,  is  touching  a  per- 
son that  sometime^  bath  been  in  greatest  power 
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in  this  court:  And  if  the  mutations  and  revola- 
tions  of  persons  and  times  be  such,  then  I  do 
most  humbly  beseech  your  honours  to  look  oq 
us,  as  it  may  befiil  yourselves.  But  if  all  this 
will  not  prevail  with  your  honours  to-penise  mr 
Books,  and  hear  my  Answer  r«ad,  which  here  I 
tender  upon  the  word  and  oath  of  a  soldier,  a 
gentleman,  a  scholar,  and  a  physician,  1  will 
clothe  them  (as  I  said  before)  in  Roman  butf, 
and  disperse  them  throughout  the  ChrisUaa 
world,  that  future  generations  may  see  the  in- 
nocency  of  this  cause,  and  your  honours  uajust 
proceedings  in  it ;  all  which  1  will  do,  though  it 
cost  me  my  life. 

jL.  Kefptr,  Mr.  Doctor,  I  thought  you  would 
be  angry. 

Dr.  bastw.  No,  my  lord,  you  are  mistaken, 
I  am  not  angry  or  passionate ;  all  that  I  do 
press,  is,  that  you  would  be  pleased  to  penue 
my  Answer. 

L.  Kteper.  Well,  hold  your  peace.  Mr. 
Burton,  what  say  you  ? 
.  Mr.  Burton,  My  good  lords,  your  honours 
(it  should  8eem)do  determine  to  censure  us, and 
take  our  cause  pro  confessOf  although  ^e  hare 
laboured  to  give  your  honours  satisfaction  in  all 
things.  My  lords,  what  you  have  to  say  against 
my  Book,  1  confess  I  rlid  write  it,  yet  did  I  not 
any  thing  out  of  intent  of  Commotion,  or  Sedi- 
tion :  I  delivered  nothing  but  what  my  text  led 
me  to,  being  chosen  to  suit  with  the  day,  namely 
the  6th  of  N  ovember ;  the  words  were  these,  &c. 

L,  Keeptr.  Mr.  Burton,  I  pray  stand  not 
naming  texts  of  Scripture  now ;  we  do  not  send 
for  you  to  preach,  but  to  answer  to  those  tiling 
that  are  objected  against  you. 

Mr.  Burton,  My  lord,  I  have  drawn  up  my 
Answer  to  my  great  pains  and  charges,  which 
Answer  was  signed  with  my  counsel's  hands 
and  received  into  the  court,  according  to  tk 
rule  and  order  thereof.  And  I  did  not  think  to 
have  been  called  this  day  to  a  Censure,  but  have 
had  a  legal  proceeding  by  way  of  Bill  and  An- 
swer. 

X.  Keeper,    Your  Answer  was  impertinent. 

Mr,  Burton,  My  Answer  (after  it  was  en- 
tered into  the  court)  was  referred  to  the  Judges, 
but  by  whhf  means  I  do  not  know.  Whether 
it  be  impertinent,  and  what  cause  your  lordships 
bad  to  cast  it  out,  I  know  not ;  but  after  it  wa$ 
apf)rov<d  of,  and  received,  it  was  cast  out  os  an 
impertinent  Answer. 

L.  Finch,  The  Judges  did  you  a  good  tarn 
to  make  it  impertinent,  for  it  was  as  libellous 
as  your  Book,  so  that  your  Answer  desened  a 
censure  alone. 

L,  Keeper.  What  say  you,  Mr.  Burton,  art 
you  Guilty  or  not? 

Mr.  Burton. '  My  lord,  I  desire  you  not  only 
to  peruse  my  Book  here  and  there,  but  every 
passage  of  it. 

L.  Keeper.  Mr.  Burton,  time  is  short,  are 
you  Guilty  or  not  Guilty  !  What  say  you  to 
that  which  was  read?  Doth  it  become  a  mi- 
nister to  deliver  himself  in  sucli  a  railing  sd<1 
scandalous  way  f 

Mr.  Burton,    In  my  judgment,  and  as  I 
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can  prove  it,  it  was  neither  rniling  nor  scnntla- 
I0U4;  I  conceive  that  u  rainiaCer  liHCh  a  liHi^er 
Wbtiity  tlua  always  to  go  In  a  mild  strain  :  I 
being  the  pastor  of  my  people,  whom  I  Imii  in 
i;iiar;;e,  and  w.15  to  instruct,  I  8upp'»sed  it  was 
my  duty  to  inform  ihem  ot*  these  Innovutions 
iljut  are  crept  into  ihe  Church,  as  hkcwise  of 
ihe  danger  and  ill  consequence  of  them :  us  for 
my  Answer,  ye  blotted  out  what  ye  would,  and 
I  hen  the  rest  whicli  made  best  for  your  own 
end*;,  51H1  would  have  to  stand ;  and  now  for 
ine  to  tender  only  what  will  serve  for  your  own 
turns,  and  renounce  the  rest,  were*  to  desert 
my  cause,  which  before  I  will  do,  or  desert  my 
conscience,  I  will  rather  desert  my  body,  and 
deliver  i(  up  to  your  lordships  to  do  with  it 
%vbat  you  will. 

L.  Keeper,  This  is  a  place  where  you  should 
crave  mercy  and  favour,  Mr.  Burton,  and  not 
stand  upon  auch  term»  as  you  do. 

Mr.  Burton.  '  There  whereui  I  have  offended 
through  humaa.frailty,  I  crave  of  God  and  man 
pardon :  and  I  ptay  God,  that  in  your  Sentence 
you  may  so  censure  us,  that  you  may  not  bin 
against  the  Lord. 

Thus  the  Prisoners  desiring  to  speak  a  liitU 
more  tor  themselves,  were  commanded  to  si- 
lence.   And  so  the  lords  proceeded  to  Censure. 

L.  CoUingkon.  I  condemn  these  three  men 
to  lose  their  ears  in  the  Palace-yard  at  West- 
minster ;  to  be  fined  5,000/.  a  man  to  his  ma- 
jesty; and  to  perpetual  imprisonment  in  three 
remote  places  of  the  kingdom ;  namely,  ihe 
castles  of  Carmirvon,  Cornwall,  jmd  Lancjister. 

L.  Finch,  I  condemn  Mr.  Prynn  to  be 
itigraatized  in  the  cheeks  with  two  letters  (S 
&  L)  for  a  Seditious  Libeller.  To  which  all 
tiie  lords  agreed.  And  so  the  Lord  Keeper 
concluded  the  Ceasure. 

Archbishop  Lal*d*s  Speech.* 
My  lords;  I  shall  not  need  to  speak  of  the 
infamous  course  of  libeUing  in  any  kind :  nor 

*  The  original  of  the  following  Letter  from 
Biistwick  to  Laud,  is  among  the  MSS.  in  the 
hbrary  of  Lambeth  Palace,  which  the  Archbi- 
shop of  Canterbury  obligingly  permitted  to  be 
copied  for  this  work,  (a.  d.  1809.) 

*  To  Will.  Canterburie,  repentance  and  mercie 

*  from  our  Lord  God. 

<  Sir;  About  three  daies  ago  there  came  to  me 
'  a  messenger  not  unexpected,  who  cited  me 
'  into  the  Star  Chamber,  to  answeare  to  certaine 

*  crimes  which  there  be  objected  against  me.  It 

*  is  well,  neither  am  I  afraid,  neither  doe  I  seeke 

*  priuily  to  eschew  the  danger  of  the  Triall,  only 

*  let  this  bountie  of  yours  (although  you  be  a 

*  cruel  man)  be  granted  unto  us.     It  shall  egg 

*  forward  us  miserable  men,  not  only  in  word 

*  but  in  deed ;  but  one  thing  there  is  which 
'  tnmbleth   me  much,  povertie  and   want  of 

*  money,  to  which  your  most  devouring  prison 

*  hath  brought  mee.  I  beseach  you  ilierefore 
'  that  you  would  take  pittie  upon  mee  poore  man, 
'  and  to  gran(  some  small  parcell  of  moneyes 


of  the  punishment  of  it,  which  in  some  cases 
w  IS  r.tpital  bv  ihe  imperial  Kiws.  As  appears : 
(Cdfl.  1.  9.  r.*3(3.  In  Jul.c.  75.) 

Nur  hfiw  patiently  Si»m<'grfat  men,  very  great 
indeed,  h;\ve  borne  *  unimo  civili*  (ih-u's  JJueto- 
niu^*s  word)  *  laccrdtam  exi^timiitionem,*  ihe 
tearing  and  rendingoftluir  credit  and  reputation,  ' 
with  a  j»(Mitle,  nay,  a  genei  oiib  mind.  But  of  all 
Liliels,  they  are  most  odious  which  prercnd 
Religion;  as  if  that  of  all  things  did  desire  to 
be  defended  by  a  *  uioutu  that  is  like  an  opea 
sepulchre,'  or  by  a  pi  n  tl»at  is  made  of  a  sick 
and  a  loathsome  quill, — ^Tliere  wtre  times  when 
Persecutions  were  great  in  the  Church,  even 
to  exceed  barbarity  itself:  did  any  Martyr  or 
Confessor,  in  those  times,  libel  the  govemours? 
Surely  no;  not  one  of  them  to  my  be>t  remem- 
brarjce:  vet  these  complain  of  ptreecution 
without  all  shew  of  caase,.  and  in  the  mean 
time  libel  and  rail  without  all  measure.  So 
little  ofjiin  are  they  to  those  which  suffer  for 
Christ,  or  the  least  pmt  of  Christian  Religion, 

My  .lords,  it  is  not  every  man's  spirit  to, 
hold  up  against  the  venom  which  Libellers 
spit.  For  St.  Ambrose,  who  was  a  stout  and 
worthy  prelate,  tells  us,  (In  1.  Apol.  David, 
c.  6)  not  that  himself,  but  that  a  far  greater 
man  than  he,  tiiat  i^,  king  David,  hud  found 
out  (so  it  seems  in  his  judgment  it  was  no 
matter  of  ordinary  ability^  grande  intentunif 
a  great  and  mighty  invention,  how  to  swallo^v 
and  put  oir  those  biner  contumehes  of  the 
tongue  ;  and  tho^e  of  the  pen  are  no  whit  less, 
and  spread  farther.  And  it  was  a  great  one 
indeed,  and  well  beseemed  the  greatness  of 
David.  But  I  think  it  will  be  far  better  for 
me  to  look  upward,  and  practise  it,  than  to 
look  downward,  and  discourse  upon  it. 

In  the  mean  titne  i  shall  remember  what  an 
Antient  under  the  name  of  St.  Jerome  tells  me, 

*  indignum  est  et  pra-posterum,'  it  is  unworthy 
in  itself  and  preposterous  iu  demeanour,  for  a 
man  to  be  ashamed  for  doincr  good,  because 
other  men  glory  in  speaking  ill.  And  I  can 
sny  it  clearly  and  truly,  as  in  the  presence  of 
God,  I  have  done  nothing,  fis  a  Prelate,  to  tho 

*  out  of  your  treasure,  soe  much  as  may  sof- 

*  fice  to  paie  the  scriveners,  for  coppieing  out 

*  of  briefes  and  articklcs,  for  without  coppies 
'  h(»w  shall  the  cotitroversie  be  decided,  and 

*  without  fees  the  scribes  hands  growe  faint, 
«  but  yf  you  will  not  support  the  cxpeaces  I 
«  will  indeuonr  for  this  that  I  poore  wrctche 

<  being  altogeather  fallen  to  decsiie  may  be  ad- 

*  mitted  (in  forma  pauperis) ;  it  troubleth  ma 

*  very  much  that  I  should  interrupt  you   with 

*  my  petition,  you  jbeing  at  all  times  imployed 

<  with  waightie  affaires,  but  the  necessitie  of  the 

*  times  and  of  my  fortunes  is  so  urgent  that  [ 

<  cannot  comend  my  sei-vice  untayou,  without 
'  some  m'olestacion  unto  your  urgent  occupa* 

*  tions. 

,  *  How  thou  farest  in  thy  pallace  demandetU 
**  in  Umbo  f^trum,* 

Maiyh  10,  1636.  John  Bastwickb. 


727]  STATE  TRIALS,  IS  .Charles  I.  tQ^r.-^-Proccedingi^amt  Bastmck,  Burton  [79S 


uttermost  of  what  I  am  conscious,  l.ut  with  a 
single  heart,  and  %*ith,a  sincere  iulention  for 
the  good  govern inent and  l)onour  of'tlie  Church, 
and  the  maiutemmce  of  the  Orthodox-Truth 
and  R*  lioion  of  Christ  professed,  csfablished, 
dfld  maintiiined  in  this  Church  of  Enghind. 

For  my  care  of  ihis  Church,  the  reducing  of 
it  into  order,  the  upliohlinj;  of  the  external 
worship  of  God  in  it,  and  the  settling  of  it  to 
ihe  rules  of  its  first  Reformation,  are  the  causes 
(and  the  sole  causes,  whatever  are  pretended) 
of  all  this  malicious  storm,  which  hath  loureJ 
so  black  upon  mc,  and  some  of  my  brethren. 
-  And  in  the  mean  time,  they  which  are  the  only, 
or  the  chief  Innovators  of  the  Cliristian  world, 
having  nothing  to  say,  accuse  us  of  Innovation; 
they  themselves  and  their  complices,  in  the 
mean  time,  being  the  greatest  Innovators  that 
the  Christian  world  h&th  almost  ever  known. 
I  deny  not  but  others  have  spread  more  dan- 
gerous Errors  h\  the  Church  of  Christ;  but  no 
men,  in  any  age  of  it,  have  been  more  guilty  of 
Innovation  than  they,  while  themselves  Cry  out 
against  it:  •  Quis  tulerit  Gracchos.?' 

And  I  said  well,  *  Quis  tulerit  Gracchos?' 
for  it  is  most  apparent  to  any  man  that  will  not 
wink,  that  the  intention  of  these  men,  and 
their  abettors,  was,  ftnd  is,  to  raise  a  Sedition ; 
being  as  great  incendiaries  in  the  state  (where 
fhey  j;et  power)  as  they  have  ever  been  in  the 
Church;  Novatian  himself  hardly  greater. 

Our  main  crime  is  (would  they  all  speak  out 
AS  some  of  them  do)  that  we  are  Bishops; 
(Burton  Apol.  p.  110.)  were  we  not  so,  some 
of  us  might  be  as  passable  as  other  men.  And 
■  great  trouble  it  is  to  them,  that  we  maintain 
that  our  Calling  of  Bishops  is  Jure  Divino,  by 
divipe  right ;  of  this  I  have  said  enough,  and 
in  this  place,  in  Leighton*s  Case;  nor  will  I 
repeat.  Only  this  I  will  say,  and  abide  by  it, 
that  the  Calling  of  Bishops  is  Jure  Dirino,  by 
divine  right,  though  not  ail  adjuncts  to  their 
calling  And  this  I  say  in  as  direct  opposition 
to  the  Church  of  Rome,  as  to  the  puritan  hu- 
njour.  And  I  say  further;  That  from  tlie 
apostles  times,  in  all  ages,  in  all  places,  the 
Church  of  Christ  was  governed  by  Bishops ; 
and  Lay  Elders  never  heard  of  till  Calvin's  new- 
fan«!ltfd  device  at  Geneva, 

Now  this  is  made  by  these  men,  as  if  it  were 
contra  ref^em,  a«:ainst  the  king,  in  riaht^or  in 
power.  But  that's  a  mere  ignorant  shift;  for 
oar  being  Bishops  Jure  Ditino.  by  divine  right, 
takes  nothing  from  the  king's  riuht  or  power 
over  us.  For  though  our  office  oe  from  God 
and  Christ  immediately,  yet  may  we  not  exer- 
cise that  power,  either  of  order  or  jurisdiction, 
but  as  God  hath  sppointed  us,  that  is,  not  in 
his  majesty**,  or  airy  Chri^tiHn  king's  kingdoms, 
but  by  and  under  the  power  of  the  king  given 
us  .so  to  do. — And  were  this  a  good  argu^nent 
against  us,  as  Bishops,  it  must  needs  be  good 
against  Priests  and  Ministers  ton;  for  them- 
sel res  grant  jhat  their  calling  i»  Jure  Dtvino^ 
by  diune  right;  and  yet  I  hope  .th«*y  will  not 
say,  that  to  be  priests  and  ministers  is  agniiist 
Ihi  king,  or  any  hit  rojal  prerogatives. 


Next  suppose  our  callings  as  Bi%hop?,.could 
not  be  made  uood  Jure  Divino,  by  divine  right; 
yet  Jure  Ecdesiiastico,  by  ecclesiastical  right, 
it  cannot  be  denied.  And  here  in  England  the 
Bishops  are  confirmed,  both  in  their  pewer  and 
means,  by  act  of  parliament.  So  that  here  we 
stand  in  as  good  case,  as  the  present  latvs  uf 
the  realn)  can  make  us.  And  so  we  rousi 
stand,  till  the  laws  shall  be  repealed  by  the 
same  power  that  made  them. 

Now  then,  suppose  we  had  no  other  string 
to  hold  by  (I  say  suppose  this,  but  I  grant  it 
not)  yet  no  man  can  libel  against  our  Calling 
(as  these  men  do)  be  it  in  pnlpit,  print,  or 
otliervi'ise,  but  he  libels  against  tho  king  and  the 
stale,  by  whose  laws  we  are  established.  There- 
fore, all  these  Libels,  so  far  forth  as  they  are 
against  our  calling,  arc  against  ihe  kin;  aud  tht 
law,  and  can  have  no  other  purpose  than  to 
stir  up  Sedition  among  the  people.  If  theve 
men  had  any  other  intention,  or  if  they  had 
an^  Christian  or'  charitable  desire  to  reform  any 
thing  amiss ;  w  by  did  they  not  modestly  peti- 
tion his  majesty  about  it,  that  in  his  princely 
'wisdom  he  might  set  all  things  right,  in  a  just 
and  orderly  manner?  But  this  was  neither 
their  intention,  nor  way :  for  one  chmioors  oot 
of  his  pulpit,  and  all  of  them  from  the  press, 
and  in  a  most  virulent  and  unchristian  manner 
set  themselves  tp  make  a  heat  auiong  the  peo- 
ple; and  so  by  mutiny,  to  eflfect  that,  wliicbhj 
law  they  cannot ;  and  by  most  false  aud  unju.'^t 
calumnies  to  defame  both  our  callings  and  per- 
sons. But  for  roy  part,  as  I  pity  their  rage,  m» 
I  heartily  pray  God  to  forgive  tlieir  malice. 

No  nation  Imth  ever  appeared  more  jealoos 
of  lieiigion,  .than  the  people  of  England  have 
ever  been.  And  their  2eai  to  God's  glory  bntb 
been,  and  at  this  day  is  a  great  honour  to  thcui. 
But  this  zeal  of  theirs,  luuh  not  been  at  ail 
rimes  and  in  all  persons  alike  guided  by  know- 
ledge. Now  zeal,  as  it  is  of  excellent  use 
where  it  sees  its  way,  it  is  so  very  datigerow 
.  company  where  it  goes  on  in  the  dark  :*  and 
these  men,  knowing  the  disposition  of  the  peo- 
ple, Jiare  laboured  nothing  more  than  to  mis- 
inform their  knowledge,  and  misguide  tbcir 
zeal,  and  so  to  fire  that  into  a  Sedition,  in 
hope  that  they,  whom  they  causelessly  bate, 
might  miscarry  in  it. 

For  the  main  scope  of  tbe«e  libels  is,  to 
kindle  a  jealousy  in  men's  minds,  that  there 
are  some  great  plots  in  hand,  dangerous  plot> 
(so  says  Mr.  Burton  expressly  p.  {|.)  to  change 
the  Orthodox  Religion  established  in  England; 
and  to  bring  in  I  know  not  what,  Romish  Su- 

*  You  may  see  it  in  the  example  of  St.  Paul 
himself,  whose  very  zeal  in  the  darkness  o^  hi* 
understanding^  which  he  then  had,  made  liini 
persecute  Christ  and  his  Church,  Acts  xxi.  3, 4. 
And  he  was  I'ery  dangerous  company  then ;  for 
he  breathed  out  threateuings  against  the  disci- 
ples, Acts  ix.  1.  So  true  is  that  o£  St.  Greg. 
Nj«.  Orat.  21.  Zelns  iracundutm  acuit :  all 
zeal  puts  on  edge  to  anger  itself.  And  ihat 
must  ncfidi  be  danzeioui  in  the  dark. 
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perstiiion  in  the  room,  of  it.  As  if  the  external 
decent  Worship  of  God  could  not  be  upheld 
iu  I  Ills  kingdoiu,  witliout  bringing  in  oi  Po- 
pery. 

Now  by  this  art  of  theirs,  give  nic  leave  to 
te!i  Toa  that  the  King  is  mobt  desperately 
abused  and  wounded  in  the  minds  of  his  peo- 
ple ;  and  the  Prelates  shamefulljr. 

I'hc  King  fnost  desijemtely :  for  there  is  not 
a  more  cunning  trick  in  the  world  to  withdraw 
the  people's  hearts  frou)  their  Sovereign,  than 
to  persuade  thera  that  he  is  changing  true  ReK- 
giou  and  about  to  bring  in  gross  Superstition 
upun  them. 

And  the  Prelates  shamefully :  for  they  are 
charged  to  seduce,  and  lay  the  plot,  and  be  the 
instruments. 

for  his  Majesty  first.  This  I  know,  and 
upon  this  occasion  take  it  my  duty  to  speak : 
there  is  no  prince  in  Christendom  more  smcere 
in  his  religion,  nor  more  constant  to  it,  than 
the  king.  And  he  gave  such  a  testimony  of 
this  at  his  being  in  Spain,  as  I  much  doubt 
Tslietlier  the  best  of  that  faction  durst  have 
done  half  so  much  as  his  majesty  did,  in  the 
tttce  of  that  kingdom.  And  this,  you,  my  lord, 
tiie  earl  of  Holland,  and  other  persons  of  ho- 
nour, were  ejie  and  ear  witnesses  of,  having  the 
happiness  to  attend  him  there.  And  at  this 
day,  IS  his  majesty  (by  God's  great  blessing 
bfjth  on  him  ancf  us)  knows  more,  so  is  he  more 
S€tiie<i  and  more  coniirmcd,  both  in  the  truth 
of  tlie  religion  here  cstublished,  and  in  resolu- 
tion to  maintain  it. 

And  for  the  Prelates :  I  assnre  myself,  they 
cannot  be  so  base  as  to  live  Prelates  in  tli§ 
Church  of  England,  and  labour  to  bring  in  the 
Superstitions  of  the  Church  of  Rome  upon 
thcinrselves  and  it.  And  if  any  should  be  so 
foul,  1  do  not  only  leave  him  to  God's  jurig- 
inint,  but  (if  these  Libeller*,  or  any  other,  can 
discover  th:it  his  base  and  irreligious  falshood) 
iQ  ^harae  also,  and  severe  punishment  frotn  the 
state:  and  in  any  just  way,  no  man's  hand 
shall  be  more,  or  sooner  against  him,  than  mine 
shall  he. 

And  for  Myself  :  To  pass  by  all  the  scanda- 
lous reproaches  which  they  have  most  injuri- 
ously cast  upon  me,  I  shall  say  this  only ;  1.  I 
know  of  no  Plot,  nor  purpose  of  altering  the 
Ueli^ion  established.  2.  1  have  ever  been  far 
from  attempting  any  thing  that  may  truly  be 
said  to  tend  that  way  in  the  least  degree  :  and 
to  these  two  I  here  offer  my  oaih.  3.  If  the 
kin^  had  a  mind  to  change  Religion,  which  I 
know  he  hath  not  (and  God  forbid  he  should 
t»cr  have),  he  must  seek  for  other  instruments. 
For  hasely  as  these  men  conceive  of  me,  yet  I 
thank  God,  I  know  mv  duty  well  both  to  God 
and  the  king :  and  I  know  that  all  the  duty  I 
o^c  to  tite  king,  is  under  God.  And  my  great 
happiness  it  is  (though  not  mine  alone,  but 
your  lordships  and  all  his  subjects  wiih  me) 
tliat  we  live  under  a  gracious  and  religious 
king,  that  will  ever  give  us  leave  to  serve  God 
fim,  and  him  next.  But  ivere  the  days  other- 
wise, I  tbaak  Clirist  for  it,  I  yet  know  not  how 


to  serve  any  man  against  the  truth  of  God,  and 
ho})e  I  shall  never  learn  it. 

But  to  return  to  the  business :  What  is  their 
art  to  make  the  world  believe  a  Change  of  Re- 
ligion is  endeavoured?  What?  Mhy  forsooth, 
they  say,  there  are  great  Innovations  brought 
in  by  tlie  Prelates  ;  and  such  as  tend  to  the  ad* 
vnncing  of  Popery.  Now  that  the  vanity  and 
falshood  of  this  may  appear,  I  shall  humbly  de- 
sire your  lordships  to  give  me  leave  to  recite 
briefly  all-  the  Innovations  charged  upon  us, 
be  they  of  less  or  greater  moment;  and  a* 
briefly  to  answer  them.  And  then  you  shall 
clearly  see,  whether  any  cause  hath  been  given 
of  these  unsavoury  Libels ;  and  « ithal,  whether 
there  be  any  shew  of  cause  to  fear  a  Change 
of  Religion.  And  I  will  take  these  great  pre- 
tended Innovations  in  order  as  I  meet  with 
them. 

First,  I  begin  with  the  "  News  from  Ips- 
wich." 

Where  tlie  first  Innovation  is,  (p.  2),  •  That 

*  the  last  year's  Fast  was  enjoyned  to  be  with- 
'  out  Sermons  in  London,   the  suburbs,  and 

*  other  infected  places,  contrary  to  the  orden 

*  for  other  Fasts  in  former  times  :  whereas  Ser- 

<  mons  are  the  only  means  to  bumble  men/  &c. 

To  tliis  I  say,  1.  That  an  after-ape  may, 
witliout  oifence,  learn  to  avoid  any  visible  in- 
convenience observed  in  the  former.  And  there 
was  visible  inconvenience  observed  in  roen*t 
former  flocking  to  Sermons  in  infected  places* 
— 2..  This  was  uo  particular  act  of  the  Prelates; 
but  the  business  was  debated  at  the  Council- 
Table,  being  a  matter  of  btate,  as  well  as  of 
religion.  And  it  was  concluded  for  no  Ser- 
mons in  those  infected  places,  upon  this  rea- 
son ;  that  infected  persons  or  families,  known 
in  their  own  parishes,  might  not  take  occasion 
upon  those  by-duys  to  run  to  other  churches^ 
where  they  were  not  known,  as  many  use  to 
do,  to  hear  some  humorous  men  preach :  for 
on  the  Sundays,  when  they  better  k«pt  their 
own  churches,  the  danger  is  not  so  great  alto- 
gether.— Nor,  3,  is  that  true,  that  Sermons  are 
tl)e  only  means  to  hnmble  men.  For  tliough 
the  preaching  of  God*s  Word,  where  it  is  per- 
formed according  to  his  ordinance,  be  a  greaC 
means  of  many  good  eflects  in  tlie  souls  of 
men  ;  yet  no  Sermons  are  the  only  means  te 
humble  men.  And  some  of  their  Sermons  are 
fitter  a  great  deal  for  other  operations :  namely, 
to  stir  up  Sedition,  as  you  may  see  by  Mr. 
Burton's  ;  for  this  his  printed  Libel  was  a  Ser- 
mon first,  and  a  libel  too.  And  it  is  ihe  best 
part  of  a  Fast  to  abstain  from  such  Sermons. 

2.  The  second  Innovation  is,  (p.  8J  *  That 

*  W'ednesday  whs  appointed  for  the  Fast-dajr, 

*  and  that  this  was  doiie  with  this  intention,  b^ 

<  the  example  of  this  Fast  without  preaching,  to 

*  suppress  all  the  Wednesday-Lectures  in  Lon- 

*  don.* 

To  this  I  answer,  1.  That  the  appointing  of 
Wednesday  for  the  Fast-day,  was  no  Innova- 
tion ;  fur  it  was  tte  day  in  the  laift  F«tt  beliyre 
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Hi  is :  and  I  nivself  reinember  it  so,  above  forty 
years  since,  more  than  once.  2.  If  tliere  had 
been  any  Innovation  in  it,  ihe  prelates  named 
not  the  day  :  my  Lord-Keeper,  I  must  appeal 
to  your  lordship ;  the  day  was  first  n;i(iied  by 
your  lord&hip,  as  the  usual  and  fittest  day  :  and 
yet  I  daic  bay,  and  swear  too,  that  your  lord- 
ship hud  no  aim  to  bring  in  L'opery  ;  nor  to 
supprcfts  all,  or  any  tlie  Wednesday- Lectures 
in  LondoiT.  Besides,  these  men  live  to  see  the 
Vi\st  ended,  aud  no  one  Wednesday-Lecture 
iupprossed. 

3.  The   third  Innovation   is,  (p.  3.)  *  That 
'  the  Prayer  for  seasonable  weather  was  purjred 

*  out  of  this  last  Fast-book,  which  was  (say  they) 
'  one   caune  of  Shipwrecks   and   tempestuous 

*  weather/ 

To  this  I  say,  1.  in  the  general ;  this  Fast- 
book^  and  all  that  have  formerly  been  made, 
have  been  both  made  and  published  by  the 
command  of  the.  kinyc^  in  %*hosp  sole  power  it 
is  to  call  a  Fast.  And  the  Archbishop  and 
Bishops  to  \%hom  the  ordering  of  the  Book  is 
committed,  have  power  under  the  king  to  put 
in,  or  leave  out,  whatsoever  ihey  thuik  fit  for 
the  present  occasion  ;  as  their  predecessors 
have  ever  done  be'ore  them.  Provided  that 
nothing  be  in  contrary  to  the  doctrine  or  dis- 
cipline of  the' Church  of  England.  And  this 
may  serve  in  the  general  for  all  alterations,  in 
that  or  any  other  Fast-book,  or  books  of  devo- 
tion upon  any  particalar  occasions,  which  mny 
and  ought  to  vary  with  several  times  ;  and  we 
may,  and  do,  and  will  justify,' under  his  ma- 
jesty's power,  all  such  Alterations  made  therein. 
— 2.  For  the  particular.  When  this  last  Book 
was  set  out  the  weather  was  very  seasonable ; 
and  it  is  not  the  custom  of  the  Church,  nor  fit 
in  itself,  to  pray  for  seasonable  weather  when 
we  have  it,  but  when  we  want  it.  When  the 
former  Book  was  set  out  the  weather  was  ex- 
treme ill,  and  the  harvest  in  danger ;  now  the 
harvest  was  in,  and  the  weather  good. — 3.  It  is 
mobt  inconsequent  to  say,  that  the  leaving  that 
Prayer  out  of  the  Book  of  Devotions,  caused 
the  Shipwreck's  and  the  Tempests  which  fol- 
lowed. And  as  bold  as  they  are  with  God  Al- 
mighty, in  sayintj  it  was  the  Cause,  sure  I  am, 
God  never  told  them  that  was  the  cause.  And 
if  God  never  revealed  it,  they  cannot  come  to 
know  it :  yet  had  the  Bishops  been  Prophets, 
and  foreseen  these  accidents,  they  would  cer- 
tainly  have  prayed  against  them.— 4.  Had  any 
minisrer  found  it  necessary  to  use  this  Prayer 
at  any  one  time  during  the  Fast,  he  might  with 
ease,  and  without  danger,  have  supplied  tliut 
want,  by  usinn  that  prayer  to  the  same  purpose 
which  is  in  the  ordinary  Liturgy.— 5.  I  humbly 
desire  your  lordships  to  weigh  well  the  conse- 
quence of  this  great'and  dangeous  Fnnovation. 
The  Prayer  for  fair  weather  was  kft  out  of  the 
Book  for  tlie  Fast;  therefore  tlie  prelates  in- 
'icad  to  bring  in  popery.  An  excd'cnt  conse- 
quci.ce,  were  there  any  shew  «f  re.json  in  it. 
.,  4.  The  fourth  Innovation  is,  (p.  3.)  '  That 
there  is  one\ery  useful  Collctt  left  out,  and 

*  iiau&e  ginitted  in  auoth<ir.'. 


To  this  I  answer,  1,  a^  before  :  It  wa^  law  fil 
for  us  to  alter  wluit  we  thought  fit.  Ar^d  '^. 
Since  thut  Collect  made  nicnti«ni  of  prcachifj, 
and  tlie  Act  of  State  forbiul  Sermon;»  on  ti.c 
Fast-days  in  infected  places ;  Ke  thought  it  f-i, 
in  pursuance  of  that  onler,  to  leave  out  ihr.t 
collect.  And  3.  For  the  branch  in  the  otlur, 
which  is  \\\t  first  collect,  thoii«;b  Gud  did^JL^ 
liver  our  forefathers  out  of  Romish  Supersti- 
tion, yet  (God  be  blessed  for  it)  we  were  neter 
in.  And  tlicrefore  that  Clause  being  uiifiltiis^ly 
expressed,  we  thought  fit  to  pass  it  owr. 

3.  The  fifth  Innovation  is,  (p.  3.)  *  That  iu 

*  the  sixth  Order  for  the  F:u>t,  there  u  a  P.i*- 
'  sage  left  out  concerning  the  Abuse  of  Fastiii^ 

*  in  relation  to  nierit.' 
To  this  I  answer.  That  he  to  whom  the  or- 
dering o^  that  Book  to  the  press  uas  com- 
niitled,  did  ihc n-fore  leave  it  orjt,  because  ui 
this  a^e  and  kingdom  ttierc  is  liitle  opiniuji  of 
meriting  by  Fasting  Nay,  on  the  contrary, 
the  .contempt  and  scorot  of  all  Fasting  (&av«i 
what  humourous  men  call  for  of  themselves;  is 
so  rank,  that  it  would  grieve  any  Chri*»tian  miin 
to  see  the  nece-isury  ordei-s  of  tlie  Church  C4*w- 
cerning  fasting,  both  iu  Lent,  aud  at  otlier  sii 
times,  so  vilified  as  th-  y  are. 

6.  The  sixth  Innovation  is,  (p.  3.)  *  Tliat  th« 
*•  lady  Elizabeth  and  her  princely  childi«n  ar« 

*  dashed*  (that    is   their   phrase)  *  out  of  the 

*  new  collect,  whereas  they  were  in  tlie  Collect 

*  of  the  former  Book.' 
For  this,  1.  The  author  of  the  News  knows 

full  well  that  they  are  left  out  of  tlte  Collect  ia 
the  latter  editions  of  the  Common  Prayer-book, 
as  well  us  in  the  Book  for  the  Fast.  And  t).i> 
Was  done  accordino;  to  the  course  of  tic 
Church,  which  ordinarily  names  oon«  iu  tl.e 
Prayer,  but  the  right  line  ilcsceoding.  Yti 
this  was  not  done  till  the  king  him»elf  com- 
manded it;  as  I  have  to  shew  under  his  ma- 
jesty's hand. — 2.  I  beseech  your  lonh»!iips  tj 
consider  what  must  he  the  consequence  here  : 
the  queen  of  Bohemia  and  her  children  arc 
left  out  of  the  Collect,  therefore  the  Pielatts 
intend  to  briifg  in  Popery ;  for  that  (you  know; 
they  say  is  the  end  of  all  these  Innovatious. 
Now  if  this  be  the  end  and  the  consequence, 
truly  the  Libellers  have  done  very  dut»tull\  t.) 
the  Iking,  to  poison  his  people  with  this  cnL- 
ceit,  that  the  lady  Elizabeth  and  her  children 
would  keep  Popery  out  of  this  kingdom,  but 
the  king  and  his  children  will  not.  And  mf.r¥ 
as  good  utlices  as  these  have  they  done  the 
khjg  quite  ihorow  these  Libels,  and  quite  lli»- 
ros\  hi>  kingdoms.  For  my  part,  I  honour  tl  e 
(}uecn  of  Bohemia,  and  her  line,  as  much  i^ 
any  man  whatsoever,  and  shall  be  as  ready  t) 
serve  them  ;  but  I  know  not  how  lo  depart 
from  my  allegiancej  as  I  doubt  tliese  uud 
have  done. 

7.  The  seventh  Innovation  is,  (p.  S.)  <  Tli^t 

*  these  Words' (who  art  the  father  of  ihiiie  elect 
and  of  their  seed)  <  arc  chant^ed  in  the  preface 
'  of  that  collect^  wUch  is  for  the  prince  and  the 
<  kini^'s  chddreu.'  And  with  a  most  spiteful 
inference^  that  *  this  was  done  by  the  prclattt 
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*  to  exclude  rhe  Uins;'s  children  out  <>f  the  num- 
*btr  of  God's  Klect/     And  they  call  it  *  an 

*  intolerable  impiety,  and  horrid  treason/ 

To  this  1  answer,  1.  Thut  this  Alteration 
was  mftd«  in  my  predecessor  s  time  before  I  had 
any  authority  to  meddle  with  these  things,  far- 
ther than  I  was  called  upon  by  him.  2.  This 
is  not  tlierefore  to  lay  any  aspersion  upon  my 
predecessor,  for  he  did  in, that  hut  bis  duty; 
ibr  his  majesty  ack no vr ledges  it  was  done  by 
bis  special  direction,  as  having  no  children  to 
pray  for.  And  3d,  this  Collect  could  not  be 
very  old,  ft>r  it  had  no  being  in  the  Common- 
Prayer-book  all  queen  Elizabeth's  time,  sbe 
having  no  issae. — The  truth  is,  it  was  made  at 
die  coming  in  of  king  Jame^;  and  must  of 
necessity  be  changed  over  and  over  again,  pro 
tutione  temparunij  as  times  and  persons  vary. 
And  this  is  the  '  intolerable  Impiety  and  horrid 
Treason'  they  charge  upon  us. 

Id  this  method  the  Innovations  are  set  down 
in  the  >  News*  from  Ipswich.  But  then  in  Mr. 
Burton's  '  News  from  Friday- street'  (called  his 

*  /^pology)*  they  are  m  another  order,  and  more 
are  added.  Iherefore  with  your  lordship's 
leave  I  will  not  repeat  any  of  tbese,  but  go  on 
to  the  re&t,  which  Mr.  Burton  adds. 

8.  The  eighth  Innovation  is,  That  in  tlie 
Epistle  the  Sunday  before  Easter,  we  have  put 
out  *  In,'  and  made  it, '  At  the  Name  of  Jesus' 
every  knee  shall  bow :  which  alteration,  he 
laith,  is  directly  against  the  act  of  parliament. 
(Burton's  Apology,  p.  2.) 

Here  give  me  leave  to  tell  you,  itis  '  At  the 
'  Name  qf  Jesus,'  in  the  late  Teamed  Transla- 
tion made  in  king  James's  time.  About  which 
nmny  learned  men  of  best  note  in  the  kingdom 
nxre  imployed,  besides  some  prelates.  But  to 
this  I  answer:  1.  Tis  true,  the  Common 
Prayer-book  was  confirmed  by  act  of  parlia- 
liifrnt,  and  so  nil  tilings  contained  in  it,  at  the 
passing  of  that  act.  But  I  hope  if  any  thing 
y  ere  false  printed  then,  the  parliament  did  not 
intend  to  pass  those  slips  for  current.  2.  I  am 
not  of  opinion,  that  it  oue  word  be  put  in  for 
another,  so  they  bear  ^oth  the  same  sense, 
tliat  there  is  any  great  matter  dune  against  the 
act  of  Parliament.  3.  This  can  make  no  In- 
novation. For  *  In  the  Name,'  and  *  At  the 
'  Name  of  Jesus,'  can  make  no  essential  differ- 
ence here.  And  Mr.  Prynn  (whose  darling 
business  it  bath  long  been  to  cry  down  tlie  ho- 
nour due  to  the  Son  of  God,  at  the  mentioning 
of  liis  saving  name  Jesus)  knows  the  Grammar 
tule  well,  *  In  a  place,  or  at  a  place,'  &c.  4. 
If  there  were  any  error  in  the  change  of  '  In' 


into  '  At,'  I  do  here  solemnly  protest  to  you, 
J  know  not  how  it  came :  for  authority  from 
the  Prelates,  the  printers  had  none;  pnd  such 
a  word  is  easily  changed  in  such  a  negligent 
press  as  we  have  in  England.  Or  if  any  alter- 
trd  it  purposely,  for  ought  I  know,  they  did  it 
to  gratify  the  preciser  Sort';  for  therein  tliey 
foIl.>we«l  the  Geneva  translation,  and  printed 
at  Geneva  1557,  where  the  words  are, '  At  the 
*  Name  of  Jesus.'  And  that  is  eighty  years 
Ago ;  and  therefore  no  Innovation  made  by  us. 


5.  This  I  find  in  the  queen's  injunciionn,  (52.) 
without  either  word.  In  or  At,  *  Whensoever 
the  Name  of  Jesus  shall  be  in  any  lesson,  ser- 
mon^ or  otherwise  pronounced  in  the  church 
('tis  enjoined)%ihat  due  reverence  be  made  of 
all  persons,  ynung  and  old,  with  lowliness  of 
coursy,  and  uncovering  of  the  heads  of  the 
menkind,  as  thereunto  doth  necessarily  belong, 
and  heretofore  hath  been  accustomed.'  So 
here  is  necessity  laid  upon  it,  and  custom  fof  it, 
and  both  expressed  by  authority  in  the  very 
beginning  of  the  Reformation ;  and  is  therefore 
no  innovation  now. 

9.  The  ninth  Innovation  is,  *  That  two  placea 
are  changed  in  the  Prayer  set  forth  for  the  fifth 
of  November;  and  ordered  to  he  read  (they 
say)  by  act  of  parliament.  The  first  place  is 
changed  thus,  from,  root  out  that  Babylanish 
and  antichristian  sect  which  say  of  Jerusalem, 
&c.'  Into  this  fonn  of  words ;  *  root  out  that 
Babylonish  and  antichristian  sect,  (of  them) 
which  say,  &c.'  The  second  place  went  thus 
in  the  old :  '  Cut  off  those  workers  of  iniquity, 
whose  Religjon  is  Rebellion.  But  in  tl>e  book 
printed  1635,  'tis  thus  altered :  Cut  otV  those 
workers  of  iniquity,  who  turn  Religion  into  Re- 
bellion, &c.' 

To  this  I  say,  1.  'Tis  a  notorious  untruth, 
that  this  Book  was  ordered  to  be  read  by  act 
of  parliament.  The  act  of  parlisnnent  indeed 
is  printed  before  it :  and  therein  is  a  command, 
for  Prayers  and  Thanksgivings  every  5th  of 
November,  but  not  one  word  or  syllable  for  the 
Form  of  Prayer.  That's  lefi  to  the  Church, 
therefore  here's  no  innovation  against  that 
act  of  parhainent.  3.  The  Alteration  first 
mentioned,  that  is,  *  That  sect,'  or  *  that 
sect  of  them ;'  is  of  so  small  consequence, 
as  it  is  not  worth  the  speaking  of.  Besides,  if 
there  be  any  thing  of  moment  in  it,  it  is  an- 
.  swered  in  thte  next.  3.  Both  for  that  and  the 
second  place,  which  seems  of  moremotnent; 
and  so  for  the  rest  not  only  in  that  Book,  but 
that  other  also  for  bis  majesty's  coronation; 
bis  majesty  expressly  commanded  me  to  make 
the  Alterations,  and  see  them  printed.  And 
here  are  both  the  Books  with  his  majesty's 
warrant  to  each  of  them.  So  that  herein  I 
conceive  I  did  not  offend,  unless  it  were  that 
I  gave  not  these  men  notice  of  it,  or  asked  them 
leave  to  obey  the  king. 

Against  this  there  can  be  but  two  Objections, 
should  maHce  itself  go  to  work.  The  one  is, 
that  I  moved  his  majesty  to  command  the 
change.  And  the  o titer,  that  now,  when  I  saw 
myself  challenged  for  it,  I  procured  his  majesty's 
hand*  for  my  security. 

To. these  I  answer  clearly;  1.  That  I  did  not 
move  the  king,  directly,  or  indirectly,  to  make 
this  change.  And  2dly,  That  I  had  his  ma 
jesty't  hand  to  the  Book,  not  how,  but  then, 
and  before  ever  I  caused  them  to  be  printed, 
as  now  they  are.  And  that  both  these  are 
true,  I  here  again  freely  offer  myself  to  my 
oath.  And  -yet  Sdly,  That  you  may  see  his 
gracious  majesty  u^ed  not  his  power  only  iii 
commanding  tliif  diangei  but  hit  wisdom  also ; 
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I  shall  adventure  tf)  |:ivc  you  "»>'  Reasons,  such 
as  they  nre,  why  ihis  altcratiun  was  mn*t  lit,  if 
not  nece«s.iry. 

My  firu  Uenson  is,  In  tijc  littmy  of  Henry 
8*,  and  aJso  under  Ed«ard  6  t»  ih<rr  was  liiis 
Clause;  *  From  the  Tyninny  of  tlie  bi>liap  of 
liome,  and  ail  his  dttct^Uible  ciiomiiiirs,  from 
nil  false  doctrine,  &c.  Good  Lord  deliver  us/ 
But  in  the  Litany  in  queen  Eliza betli's  time 
this  Clause  about  the  Pope  tvas  left  out, 
«nd  it  seems  of  purpose,  fvir  avoiding  of  scan- 
dal:, And  yet  the  prelates  for  that  were  not 
accounted  Innovators,  or  introducers  of  Poperi^. 
Now  it  is  a  far  greater  scandal  to  call  their 
religion  Rebellion,  than  it  is  to  call  their  chief 
bishop  tyrant.  And  this  reason  is  drawn  from 
scandal,  which  must  ever  be  avoided  as  much 
as  it  may. 

My  second  Reason  is,  That  the  Learned 
make  but  three  religions  to  have  been  of  old  in 
the  world,  J^aganism,  Judaism,  and  Christianity. 
'Aud  now  they  have  added  a  fourth,  which  is 
'  Turcism,  and  is  an  absurd  mixture  of  the  other 
three.  Now  if  this  ground  of  theirs  be  true, 
as  it  is  generally  received,  perhaps  it  will  be  of 
dangerous  cons^ucnce  sadly  to  avow,  that  the 
pQpish  religion  is  rebellion.  That  some  opi- 
nions of  theirs  teach  rebellion,  that's  apparent- 
ly true,  the  other  would  be  thought  on,  to  say 
no  morf .  And  this  reasau  well  weighed,  is 
taken  from  the  very  foundations  of  religion  it- 
•elf. 

My  third  Reason  is,  Because  if  you  make 
their  Religion  to  be  Rebellion,  then  you  make 
their  Religion  and  Rebellion  to  be  all  one. 
And  that  is  against  the  ground  both  of  state, 
find  the  law.  For  when  divers  Romish  priests 
and  Jesuits  have  deservedly  suffered  death  for 
Treason,  is  it  not  the  constant  and  just  profes- 
eion  of  the  state,  that  they  never  put  any  man 
to  death  for  religion,  but  for  rebellion  and 
treason  only  ?  Duth  nut  the  state  truly  affirm, 
that  there  never  was  any  law  made  against  the 
life  of  a  papist,  guatenus  a  papbt  only  ?  And  is 
•ot  all  tliis  stark  false,  if  their  very  religion  be 
rebellion?  Tor  if  their  religion  be  rebellion,  it 
is  not  only  false,  but  impossible,  that  the  same 
man  in  the  same  act  should  sulTer  for  his  re- 
|»ellion,  and  not  for  bis  religion. 

And  this  king  Janips  of  ever-blessed  memory 
understood  passing  well,  when,  in  his  Pnemo- 
^ilion  to  all  Christian  monarchs,  (p.  336.)  he 
saitb,  '  I  do  constantly  maintain  that  no  Pa- 
'  pist  either  in  my  time,  or  in  the  time  of  the 
'late  queen,  ever  died  for  his  conscience.' 
Tlierefore  he  did  not  think  their  very  religion 
was  rebellion.  Though  this  Clause  passed 
through  inadvertency  in  his  time :  And  this 
Reason  is  grounded  both  upon  the  practice  and 
the  justice  of  the  law.— Wfaicb  of  these  Rea- 

*  It  was  put  intA  tlie  litany  of  Henry  8,  his 
time,  as  appears  in  bis  primer^  with  his  Injunc- 
tion before  u. 

t  And  it  is  in  both  the  Service-Books  of 
£dw.  6,  both  that  which  was  printed^  1549; 
^Dd  in  tlaat  which  was  afterj  ao.  15.68« 


son%  or  whether  any  otlier  better,  were  in  IjIi 
majesty's  thoughts  when  he  commanded  the 
Alteration  of  this  Clause,  I  know  nut.  Bui  1 
took  it  my  duty  to  lay  ic  before  yon,  that  lU 
king  Imd  uot  only  puwer,  but  reasou  to  c-^m- 
iDaiiU  it. 

10.  The  tenth  Innovation  is,  (p.  3.)  '  Tl:ai 

*  the  Prayer  for  the  Navy  is  lelt  out  of  the  late 

*  Book  for  the  Fast.' 

To  I  his  I  say,  there  is  great  reason  it  should 
For  the  king  had  no  declaretl  enemy  then,  nor 
(God  be  thanked)  hath  he  now.  Nor  bad  be 
theb  any  Navy  at  sea ;  for  almost  all  the  ^liipi 
were  come  in,  before  llie  Fast-book  was  Kt 
out. — But  howsoever,  an  excellent  consequence 
it  is,  if  you  mark  it ;  the  Prayer  for  tlie  Nwi 
was  left  out  of  the  Book  for  the  Fast,  therefore 
by  that,  and  such-tike  Innovations,  the  Pre- 
lates intend  to  bring  in  Popery.  Indeed,  if 
that  were  a  piece  of  the  prelates  plots  to  brins 
in  Popery  from  beyond  sea,  then  tbey  were 
mightily  overseen  that  they  left  out  the  PrSTer 
for  the  Navy.  But  else  what  reason  or  con!^ 
quenoe  is  in  it,  I  know  not,  unless  perliaps  Mr. 
Burton  intended  to  befriend  Dr.  Bastwick,  and 
in  the  Navy  bring  hither  the  Whore  of  h&hy 
lt)n  to  be  ready  for  his  christening,  as  be  tnoa 
profanely  scof&. — Well ;  I  pray  God  the  time 
come  not  upon  this  kingdom,  in  which  it  will 
be  found,  that  no  one  thing  hath  advanced  or 
ushered  in  Popery  so  fast,  as  the  gross  abiordi- 
ties  even  in  tlie  Worship  of  God,  which  these 
men,  and  their  like,  maintain  both  in  opinioD 
and  practice.    ^ 

11.  The  11th  Innovation  is,  (p.  103.)  'The 
'  reading  of  tlie  sccotid  Service  at  the  CominQ- 

*  nion-Table,  or  the  Altar.' 

To  this,  1st,  I  can  truly,  say.  That  since  roj 
own  memory,  this  was  in  use  in  very  manj 
places,  as  being  most  proper  (for  those  Praven 
are  then  read  which  both  precede  and  follow 
the  Communion)  and  by  little  and  Utile  this  an- 
cient custom  was  altered,  and  in  those  places 
first  where  the  emissaries  of  this  faction  came 
to  preach.  And  now^if  any  in  autliority  offtr 
to  reduce  it ;  this  ancient  course  of  the  Church 
is  by-and-bye  called  an  Innovation.  3.  With 
this  the  Rubrics  of  the  Common  Praycr-Book 
agree ;  for  the  first  Rubric  after  the  CommB- 
nion  tells  u^,  that  upon  Holy-days,  though 
there  be  no  Communion,  jet  all  else  that's  ap- 
pointed at  the  Communion  shall  be  read. 
Shall  be  read  ?  That's  true,  bat  where  ?  Whj, 
the  last  Rubric  before  the  Communion  tells  us, 
that  the  priest,  standing  at  the  north  side  of  the 
holy  table,  shall  say  Uie  Lord's  Prayer  vith 
that  which  follows:  So  that  not  only  (b< 
Communion,  but  the  Prayers  which  accompany 
the  Communion,  which  are  commonly  callfd 
the  second  Service,  arc  to  be  read  at  the  Com- 
miinion-Table.  Therefore  if  this  be  an  inno- 
vation, it  is  made  by  the  Rubric,  n«t  by  the 
Prehites;    and  Mr.  Burton's  scoff  that  this 

*  second  Service  must  be  served  in  for  dainties, 
savours  too  much  of  belly  and  profanation. 

,  IS.  One  thing  sticks  njqch  in  ll)*ir  storoacl»^ 
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nod  thej  call  it  an  Innovation  too.  And  that 
is,  '  bowing,  or  doing  reverence  at  our  first 
<  coming  into  tlie  church,  or  at  our  nearer  ap< 
'  proaches  to  tlie  huJ^  table,  or  the  altar/  (cull 
it  whether  you  will)  m  which  they  v»  ill  needs 
have  it,  that  we  woi-ship  the  holy  table,  or  God 
luiows  what.     (P.  105). 

To  this  I  answer,  1st,  That  God  forbid  we 
should  worship  any  thing  but  God  hiinself.  2. 
Tiiat  if  to  worship  God  when  we  enter  into  his 
bouse,  or  approach  his  Altar,  bean  inuovatit)ii, 
it  is  a  very  old  one.  For  Moses  (Num.  xx.  G.) 
did  reverence  at  the  very  door  of  the  Taberna- 
cle ;  Hezekiah,  and  all  that  were  present  with 
him,  when  tliey  Ind  made  an  end  of  offering, 
bowed  and  worshipped  (2  Chron.  xxix.  29.); 
Dai-ld  calls  the  people  to  it  with  a  Venite,  *  O 
*  come  let  us  worship  and  fi4.i  down,  and  kneel 
'  belbre  the  Lord  our  Maker  (Psid.  xcv.  6.)  : 
And  in  all  tliese  places,  I  pray  mark  it,  it  is 
bodily  worship. — Nor  can  they  say,  that  tliis 
was  Judaical  woVship,  and  now  not  to  be  imi- 
tated. ■  For  lonJ(  before  Jludaism  be^an,  Betb'eli 
the  House  of  God,  was  a  place  of  reverence, 
therefore  ciertainly,  of,  and  to  ODd.  (Gen. 
xxviii.  17,^0.) 

Mill  after  Judaical  worship  endcfd,  Vcnile, 
Jdortmus,  as  far  upwards  as  there  is  any  track 
of  a  Liturgy,  was  the  Inlroiius  of  the  priest  all  j 
the  Latin  church  over.  And  in  the  daily 
Prayers  of  the  church  of  £nglan<l,  this  was  re* 
tallied  at  the  Reformation  ;  and  that  Psalm,  in 
Hliicli  is  VenUe,  Adoremus,  is  commanded  to 
begin  the  Morning  Scnice  every  day.  And 
for  aught  I  know,  the  priest  ni^y  hs  vrell  leave 
out  the  VenUe,  as  the  Adoremus  ;  the  calling 
tlie  people  to  their  duty,  as  the  duty  itself,  when 
they  are  come. 

Tlierefore  even  according  to  tiie  Ser rice- 
book  of  the  Church  of  England,  the  priest  nnd 
the  people  both  are  c.iiled  upon,  fur  external 
aiid  bodily  reverence  and  wor:>hip  of  God  in  his 
church.  Therefore  they  wliicii  do  it,  do  not 
iiiuorate.  And  yet  the  government  is  so  mo- 
derate, God  grant  it  be  not  too  loose  there 
while,  that  no  man  is  constrained,  no  man 
questioned,  only  religiously  called-  upon,  VeuUe, 
Adoremus,  *  Come,  let  us  worship.' 

For  my  own  part,*  I  take  myself  bound  to 
worship  with  body,  as  well  as  in  soul,  whenever 
I  come  where  God  is  worshipped.  And  were 
this  kingdom  such  as  would  allow  no  holy  ta- 
ble standing  in  its  proper  place,  and  such 
places  some  there  arc,  yet  I  would  worship 
God  wlicu  I  came  into  iiis  house.  And  were 
the  times  sucli  as  sliould  beat  down  Churches,  i 
and  all  the  curioos  cm'ved  work  thereof,  with 
axes,  and  hammers,  imd  such  times  have  been, 
Psal.  Ixxiv.  6,  yet  wt>uld  I  worship  in  Mint 
place  soever  £  came  to  pray,  thou£;h  tliere  were, 
not  so  much  as  vt  stone  laid  for  Betliel.  But 
tliis  is  the  misery ;  it  is  superbticion  now-n-days . 
for  any  man  to  come  with  more  re\'erence  into 
a  church,  tlian  a  tinker  and  his  bitcii  cumc 
into  an  ale-house ;  the  comparison  is  too  | 
houkoly,  but  my  just  indjgnation  at  the  pro- 
laneness  of  the  times  make^.me  ti|)CRk  it. 

VOL.  iu«  I 


And  you,  my  hcmourablc  Lords  of  the  Gar* 
ter,  in  your  great  solemjuiies,  you  do  your  r&. 
verence,  and  to  Aimighiy  God,  I  doubt  uot^ 
but  yet  it  \S'otr$us  olfurey  towards  his  Altur, 
as  the  greatest  place  of  God's  residence  upon 
earth.  I  say  tiie  ereutcst,  yea  greater  tlmn  th9 
pulpit;  for  ihere  it  is  <  Hoc  e^l  Corpus  meum.' 
This  is  my  body;  but  in  the  pulpir,  it  is  at  mosi 
but,  *  Hoc  est  Vcrbum  meuui,'  'Wiis  is  ro» 
word.  And  a  greater  reverence,  no  doubt,  iif 
due  to  the  Boify  tliau  tn  the  Word  of  our  Lord. 
And  so,  in  relation,  nnswcnibly-to  the  throng 
where  his  body  is  usually  present,  than  to  tlie 
seat,  whence  his  word  useth  to  be  proclaimed. 
And  God  hold  it  there  as  his  word  ;  for  as  too 
many  men  use  the  matter,  it  is  *  Hoc  est  veiv 
'"bum  diaboli,'  This  is  the  Word  of  the  devil, 
in  too  many  plact-s  (witness  Sedition,  ajid  tlif . 
like  to  it).  And  this  reverence  ye  .do  'U'hen  yf 
enter  the  Chapel,  nnd  when  you  approach 
nearer  to  olFer.  And  this  is  no  innovation,  for 
you  arc  bound  to  it  by  your  Order,  and  that  if 
not  new. 

And  Idolatry  it  is  not,  to  worship  God  tor 
wards  his  holy  tiibie ;  for  if  it  had  been  idv>latrj^ 
I  presume  queen  i-Jiza'beth  and  kmg  James 
would  not  have  practised  it,  n?  not  in  those  so* 
lemnities.  And  being  not  idolatry,  but  true 
divine  worship,  yuu  will,  I  hope,  give  a  poor 
priest  leave  to  worsliip  God  as  yourselves  ^9^ 
for  if  it  be  God's  worship,  I  ought  to  do  it  -fif 
well  a3  you ;  and  if  it  be  idolatry,  you  ought  uiayt 
to  dp  it  more  than  L 

I  say  again,  1  hope  a  poor  priest  may  worship 
God  with  as  lowly  reverence  as  you  do,  since 
you  are  bound  by  your  ordc  r,  and  by  your  oatl^ 
according  to  a  coustititution  of  Henry  thedt^ 
(asajupears  In  Liltro  Nigro  ^V'^iudesoriensi,  p^ 
65.)  to  give  due  honour  and  jeverence  '  dominu 
'  Den,  et  altari  ejus,  in  modum  virorum  ecclo-- 
'  siasticorum ;'  1  hit  is,  to  the  Lord  your  God, 
and  to  his  altar  (fixc  there  is  a  reverence  due  to 
that  too,  though  such  us  comes  far  short  of  dir 
vine  worship)  nnd  this  in  the  wanner  as  eccle^ 
biabtical  persons*  both  worsliip  and  do  rever 
rence,  , 

The  story  which  led  in  this  Decree  is  this: 
King  Henry  the  5tti,  that  uoble-and  victorious 
prince,  returning  gloriously  out  n/  JFrancej  s(|t 
at  this  solemnity ;  and  hnding  the  .Knights  of 
the  Order  scarce  bow  to  God,' or  hut  slightly, 
and  tlien  bow  towards  him  and  hi$  sea^ 
starJed  at  it  (heing  a  prince  then  grown  as  rp- 
li^.oiis  as  he  was  before  viccoiiou>),  and  after 
asking  the  reason,  (for  till  then  the  knights  pf 
the  order  iK/vtr  bowed  toward  the  king  or  his 
seat)  the  duke  of  Bedford  answered,  It  wa^ 
h(  tiled  by  a  Chapter  Act  three  years  before. 
Heietipon  that  great  king  replied,  No.;  X 
wilJ  none  of  this,  till  you  the  4iuigh*s  do  it  toXv 
benl,  well  enoii|ih,  and  \yith  due  performance  to 
Almighty  G.xj.  And  .hereupon  tlie  fore-namef! 
act  proceed.*;!,  ih«it  they  should  do  this  duty. 
to  Almighty  i>od,  not  sbgiitly,  but  <  ad  modiuii 
'  viroiuni  eci^Iebiasticonim,'  08  low,  as  well  nf 
decently  as  clerftymen  used  to  do  it. 

No>v  if  vou  will  tufD.lhii  <)%  (»od  h^  ii,^m 
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out  Popery  nil  their  tiroes,  and  jet  left  the  holy 
Table  standing  as  it  did  in  the  queen's  time, 
and  all  of  purpose  to  advance  or  usher  ia  Po- 
pery, which  they  kept  out  ? 

Or  what  is  the  miitter.  May  the  holj  Table 
stand  this  way  in  the  king's  chapel  or  cathe- 
drals, or  bishops  chapels,  and  not  elfewbere^ 
Surely,  if  it  be  decent  and  fit  for  God's  serrice, 
it  ma?  stand  so  (if  authority  please^  in  toy 
church.  But  if  it  advance  or  usher  m  anj  su- 
perstition and  Popery,  it  ooght  to  ttaad  so  in 
none. 

Nor  hath  any  king's  chapel  any  preroeatirt 
(if  that  may  be  called  one)  aboTe  any  ordinary 
church  to  disserve  God  in  b/any  superstitious 
rites.  Where,  give  me  leave  to  ull  yon,  that 
the  king  and  his  chapel  are  most  jeerincly  and 
with  scorn  abused,  in  the  last  leaf  of  Mr.  Bu^ 
ton's  mutinous  Appeal ;  for  such  it  is. 

Secondly,  This  appears  by  the  Canoo  or 
Rule  of  the  church  of  England  too :  for  it  is 
plain  ID  the  last  Injunction  of  the  queen,  That 
the  holy  Table  ought  to  stand  at  the  upper  eod 
of  the  choir,  North  and  South,  or  alur-wiic. 
For  the  words  of  the  queen's  Injunctions  are 
these :  « The  holy  Table  in  every  church' 
(mark  it  I  pray,  not  in  the  royal  chapel  of*  ca- 
thedrals only,  but  in  every  church)  *  shall  be 
*  decently  made  and  set  in  the  place  where  the 
<  altar  stood.'  Now  the  Altar  stood  at  the 
upper  end  of  the  choir.  North  and  South,  as 
i  appears  before  by  the  practice  of  the  church. 
And  there  to  set  it  otherwise,  is  to  set  it  cross 
the  place,  noi^  in  the*  place  where  the  alur 
stood :  and  so  '  Stuiti  dum  vitant  vitia'— veik 
men,  as  these  Libellers  are,  run  into  one 
Superstition  while  they  wpukl  avoid  another; 
for  they  run  upon  the  Superstition  of  the 
Cross,  while  they  seek  to  avoid  the  Supersti- 
tion of  the  A Itar.  So  yon  see  here's  neither  Po- 
pery nor  Innovation  in  all  the  practice  of  queeo 
Elizabeth,  or  since.  These  words  of  the  Injunc- 
tion are  so  plain,  as  that  they  can  admit  of  uo 
shift. 

And  give  roe  leave  Jo  tell  you,  tliat  a  very 
learned  prelate  of  this  Church,  and  one  whom, 
I  think,  the«^e  men  will  not  accuse,  as  a  mas 
like  to  advance  or  usher  in  Popery,  is  of  the  same 
opinion  :  It  is  my  lord  the  bishop  of  Salisbury. 
Some  difference  was  lately  rising  about  pKnciog 
die  Communion-*Table  in  a  parish  church  of  bs 
Diocese.  The  bishop  carefully  to  prevent  all 
disorder,  sends  his  Injunction  (May  17,  l(^^) 
under  his  hand  and  seal  to  ^hc  curate  and 
church  wardens,  to  settle  that  business:  In 
which  he  hath  these  two  Passages  remarkable. 
I  have  seen  and  read  the  order.  The  first  pas- 
sage is  this:  *  By  the  Injunction  of  queen  Eh- 

*  zabeth'  (saith  he)  *  uM  by  Can.  89,  under 
«  king  James,  the  Communion  Table  should  or- 

*  dinarily  be  set  and  stand  v^th  the  side  to  the 

*  East-wall  of  the  chimceh'  Therefore  thisK 
no  Innovation,  since  there  is  Injunction  and 
Canon  for  it.     The  other  passage  is  this :  *  It 

*  is  ignorance'  (saith  that  learned  bishop)  *  to 

*  think  that  the  standing  of  the  holy  Table  there 

*  relijihes  of  Pope^.'   Therefore,  if  it  do  not  so 


the  superstition  of  that  age  so  to  do  ;  Bishop 
^  Jewel  will  come  in  to  help  me  there.  For 
where  Harding  naoies  divers  ceremonies,  and 
particularly  bowing  themselves,  and  adoring  at 
the  Sacrament,  I  say,  *  Adoring  at  the  Sacra- 
ment,' not  '  adoring  the  Sacrament :'  there 
bishop  J«wel  (tliat learned,  painfol,and  reve- 
rend prelate)  approves  all,  both  the  Kneeling 
and  the  do  wing,  and  the  standing  up  at  the 
Gospel  (whicb  as  antient  as  it  is  in  the  church, 
and  'Common  custom,  is  yet  fondly  made 
another  of  their  Innovations :)  And  further 
the  bishop  adds,  *  That  they  are  all  commend- 
able gestures,  and  tokens  of  devotion,  so  long 
as  the  people  understand  what  they  mean,  and 
apply  tnemunto  God/  (Bishop  Jewel's  Reply  (o 
Harding's  Answer,  art.  3.  div.29).  Now  with 
«is  the  people  did  ever  understand  tliem  fully, 
and  apply  them  to  God,  and  to  none  but  God, 
till  these  factious  spirits,  and  their  like,  to  the 
great  disservice  of  God  and  his  church,  went 
about  to  persuade  them  that  they  are  supersti- 
tious, if  not  idolatrous  gestures ;  as  they  make 
«very  thing  else  to  be,  where  God  is  not  served 
•loveoly. 

13.  The  thirteenth  Innovation  is.  The  plac- 
ing of  the  holy  Table  altar-wise,  at  the  upper 
end  of  the  chancel;  that  is,  the  sett  iris  of  it 
North  and  South,  and  placing  a  rail  before  it, 
Co  keep  it  from  profanation,  which  Mr.  Burton 
fP.  4,  >6,  105,)  says,  is  done  to  advance  and 
usher  in  Popery. 

To  this  I  answer,  that  it  is  no  Popery  to  set 
a  rail  to  keep  Profiuiation  from  that  holy  Table  : 
nor  is  it  any  Innovation  to  place  it  at  the  upper 
end  of  the  chancel  as  the  altiir  stood.  And  this 
appears  both  by  the  practice  and  by  the  com- 
mand and  canon  of  the  church  of  England. 
First,  By  the  Practice  of  the  church  of  En^and. 
For  in  the  king's  royal  chapels,  and  divers  ca- 
thedrals, the  holy  Table  bath  ever  smce  the 
Reformation  stood  at  the  upper  end  of  the 
choir,  with  the  large  or  full  side  towards  the 
people.  And  chough  it  stood  in  most  parish 
c)iurches  the  other  way,  yet  whether  there  ^e 
not  more  reason,  the  parish  churches  should  be 
made  conformable  to  the  Cathedral  and  rao- 
tber  ChorcheSy  than  the  Cathedrals  to  them,  1 
leave  to  iiny.  reasonable  man  to  judge.  And 
yet  here  is  nothing  done  either  by  violence  or 
command,  to  take  off  the  indifferency  of  the 
,  fttanding  of  the  holy  Table  either  way,  but  only 
by  laying  it  fairly  before  men,  how  fit  it  is  there 
f  houfd  be  order  and  uniformity :  I  say,  still 
reserving  the  indiflfierency  of  the  standing. 

fiot  howsoever  I  would  fain  know,  how  any 
liiscFeet,  moderate  man  dares  say,  tliat  the 
placing  of  the  holy  Table  altar-wise  (since  they 
'will  needs  call  it  so)  is  done  pther  to  advance 
;ftr  usher  in  Pop^-ry^  Fordid  queen  Elizabeth 
buiish  Popery,  and  yet  did  she  all  along  her 
reign,  from  first  to  last,  leave  the  Communion- 
Table  so  standing  in  her  own  chapel  royal,  in 
6t.  Paul's  and  Westminster,  and  other  places ; 
and  ail  tbie  of  purpose  to  advance  or  usher  in 
that  Popenf  which  she  had  driven  out  ?  And 
#uic0  b^r  dettti  bavi^  two  jgracioiis  l^io^  kept 
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much  as  relish  of  Popery,  it  oin  neither  advance 
hf  nor  usher  it  in.  And  therefore  this  is  a  most 
odious  slander  and  scandal  cast  upon  us. 

So  here  is  enough  both  for  the  Practise  and 
Rule  of  the  Church  of  England  since  the  Re- 
formatiuti.  Now  before  that  time,  both  in  this 
and  otiier  churches  of  Christendom,  in  the  Ease 
and  West,  ordinarily,  the  holy  Table  or  Altar 
<tood  so  :  against  this  Mr.  Burton  says  little. 

But  the  Lincolnshire  niinistep  comes  in  to 
play  the  Puritan,  for  that.  Concerning  which 
Book  (falling  thus  in  my  way^  and  the  nameless 
Author  of  it,  I  shall  only  say  these  two  things. 
Tlie  one  is.  That  the  Author  prevaricates  from 
the  first  word  Co  the  last  in  the  Book ;  for  lie 
takes  cm  him  both  for  the  name  and  for  the 
ptaciiig  of  the  holy  Table,  and  the  like,  to  prove 
that  generally  and  universally,  and  ordinarily 
in  the  whole  Catholic  Church,  both  East  and 
West,  the  holy  Table  did  not  stand  at  the  upper 
eud  o{  the  choir  or  chancel.  And  this  he  must 
prove,  or  he  doth  nothing. 

Now  when  he  conies  to  .male  his  Proofs, 
they  are  almost  all  of  them  particular,  few  or 
none  general  and  concludent ;  for  he  neither 
brings  lesiimonies  out  of  the  general  and  re- 
ceived Rituals  of  the  Eastern  and  Western 
Ciiurches,  nor  of  Fathers  and  Histories  of  the 
Churcii,  which  speak  in  general  terms  of  all, 
but  where  tliey  speak  of  particular  churches 
only.— -So  that  suppose  the  most  that  can  be, 
that  is,  suppose  his  quotations  be  all  truly 
ailedged,  and  true  too  in  the  sense  that  tlie 
minister  takes  them  (though  in  very  truth,  the 
places,  most  of  them,  are  neither  truly  ailedged, 
nor  sensed)  yet  they  are  but  Exceptions  of,  and 
Exemptions  from,  the  general  practice.  And 
Tou  know  both  in  law  and  reason,  *  Exceptio 
firmat  regulam  in  non  exccptis.'  So  that  upon 
the  sudden  I  am  not  able  to  resolve,  whether 
this  minister  hath  done  more  wrong  to  himself 
or  his  readers,  for  he  hath  abused  both. 

The  other  is,  That  in  the  Judgment  of  ver;r 
many  learned  men,  which  have  perused  this 
Book,  the  Author  is  clearly  conceived  to  want 
a  great  deal  of  that  learning  to  which  he  pre- 
tends ;  or  else  to  have  written  this  Book  wholly, 
and  resolvedly  against  both  his  science  and  his 
conscience.  And  for  my  own  part,  I  am  fully 
of  opinion,  this  Book  was  thrust  now  to  the 
press,  both  to  countenance  these  L'hcllers,  and, 
as  much  as  in  him  lay,  to  fire  both  church  nnd 
state.  And  though  1  wonder  not  at  the  minis- 
ter, yet  I  should  wonder  at  the  bishop  of  the 
diocese  (a  man  of  learning  and  expefience,)  that 
be  should  give  testimony  to  such  a  business, 
and  in  such  times  as  these. 

And  once  more,  before  I  leare  the  holy 
Table,  name,  and  thing  ;  give  me  leave  to  put 
you  in  mind,  thaf  there  is  no  danger  at  all  in 
the  altar,  name,  or  thing.  For  at  the  beginning 
of  the  Reforniatioh,  though  there  were  a  law 
for  the  taking  down  of  the  altars,  and  setting 
Up  of  holy  Tables  in  the  room  of  them. 4  yet  in 
some  places  the  altars  were  not  suddenly  re- 
moved. And  what  says  the  queen  in  her  In- 
jmiciion  to  thbf  Why,  she  fays,  *  That  there 


'-seems  no  matter  of  great  moment  in  this^ 

*  saving  for  uniformity,  and  the  better  imitation 

*  of  the  law  iu  that  behalf.'  Therefore  for  anj 
danger  or  hurt  that  was  in  the  altars,  name,  or 
thing,  they  might  even  then  have  been  left 
standioe,  but  for  uniformity,  and  the  imitation 
of  iha  Taw. — But  howsoever,  it  follows  in  xhm 
same  Injunction,  <  that  when  the  altar  is  takea* 
*.  down,  the  holy  table  shall  be  set  in,'  (not 
cross)  *  the  place  where  the  altar  stood  ;'  which 
(as  is  afosesaid)  must  needs  be  altar-wise. 

14.  The  fourteenth  and  last  Innovatioa 
comes  with  a  mighty  charge,  and  it  is  taken  out 
of  an  Epistle  to  the  temporal  lords  of  his  ma- 
jesty's privy  council.  Of  which  Epistle  we  got 
one  sheet,  and  so  (for  aught  I  jet  know)  thai 
impression  staid :  In  that  sheet  is  this  chaige  ; 
the  words  are,  'The  prelates,  to  justify  their 

*  proceedings,  have  forged  a  new  Article  of 
'  Religion  brought  from  Rofme,  which  *  give* 
'  them  full  power  to  altet"  the  doctrine anddift* 

*  cipline  of  oiir  church  at  a  blow,  (as  they  ia- 
'  terpret  it)  npd  have  foisted  it  (such  is  their 
'  language)  into  the  beginning  of  the  twentieth 
'  article  of  our  church.'  And  this  b  in  the  last 
edition  of  the  Articles,  anno  1638.  in  affront 
of  his  majesty's  declaration  before  them,  &c. 

The  clause  (which  they  say  is  forged  by  os) 
is  this :  <  The  church*  (that  is,  the  bishops,  aa 
they  expound  it)  *  hath  power  to  decree  Aite» 
'  and  Ceremonies,  and  authority  in  matters  oT 
'  faith.'  (The  word  is  '  controversies  of  faith/ 
by  their  leave.]^  *  This  clause  (say  they)  is  • 
'  forgerjT  fit  to  be  examined,  and  deeply  ceu* 
'  sured  in  the  Star-Chamber.  For  it  is  not  to 
'be  found  in  the  Latin,  or  English  articles  of 
'  Edward  6.  or  queen  Elizabeth,  ratified  bj 
'  parliament.'  And  then  in  tlie  margin  thus^ 
'  If  to  foige  u  will  or  writing  be  cen&urabid  in, 
'  the  Star-Chamber,  which  is  but  a  wrong  to  a 
'  private  man ;  'how  much  more  the  Forgerv  of 

*  an  Article  of  Religion,  to  wron^  the  whoI« 
'  church,  and  overturn  religion,  which  concerna 
'  all  our  souls  ^  This  is  a  heavy  charge,  my  lord», 
but  1  thank  God  the  Answer  is  easy* 

And  truly  I  grant,  that  to  forge  an  Article  of 
Religion  in  whole,  or  in  part,  and  then  lo  thrust 
it  upon  the  church,  is  a  most  heinoas  crimen 
far  worse  than  the  forging  of  a  deed;  and  i« 
certainly  very  deeply  censurable  in  this  court. 
And  I  would  have  humbly  besought  you,  that » 
deep  Censure  might  liave  oeen- laid  opon  it,  but 
that  this  slieet  was  found  after,  a«d  so  is  not 
annexed  to  the  Information,  nor  in  Judgment 
at  this  nresent  before  you. 

Hot  then,  my  lords,  I  most  tell  you,  I  hop* 
to  make  it  as  clear  as  the  day,  that  this.  Forgery 
was  not,  that  this  clause  mentioned  was  aikiea 
by  the  prelates  to  the  Article,  to  gain  power  to 
tne  church,  and  so  to  s»rve  our  turns.  But  that 
that  clause  in  the  beginning  of  the  Article  «»a» 
by  these  men,  or  at  lea»t  by  some  of  their  faQ- 
tion,  rased  out,  and  this  to  weaken  the  just 
power  of  the  church,  to  serve  their  turns. 

They  say  (to  justify  their  charge)  that  this. 
C!ause  is  not  to  be  found  in  the  Articles,  Eng- 
lish or  Latin,  of  either  Edw.  6.  or  qiieea  Elir^ 
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lubcth.     I  answer,  The  Articles  of  Edw.  6.  i 
mvd  tljosc  mudt>  under  qnet  n  Elizabeth,  dilTer  ' 
very  much.     And  those  of  Edw.  6,  are  not  now 
b'mding.    So  whatkcr  the  clause  be  in  or  out 
of  them,  it  is  not  much  muterial.  { 

But  for  the  Ariicles  of  the  Church  of  Eng-  i 
land,  made  in  the  queen's  time,  and  ifow  m 
force,  that  this  Cl.mse  for  the  power  of  the  \ 
dwrch  to  decree  ceremonies,  r.nd  to  have  au-  ! 
tliority  in  controversies  of  faiih,  sliould  not  be  \ 
found'  in  Enghsh  or  Lntin  co])ips,  till  the  year  I 
1628,  that  it  was  set  forth  wit))  the  king's  de-  I 
daration  before  ir,  is  to  me  a  mira'Jc ;  but 
ybur  lordships  shall  see  the  ftilshood  and  bold- 
oess  of  these  men, 

VVIiat !  Is  this  'affirmative  clause  in  no  cfopy, 
English  or  Latin,  till  the  year  1628  ?  Strange ! 
Why,  my  lords,  I  have  a  copy  of  the  ArJicIcb  in 
English,  of  the  jc/r  1612,  and  of  the  year  1605, 
and  of  the  year  1593,^nd  in  Latin  of  the  year 
1563,  which  was  one  of  the  first  printed  copies, 
if  not  the  first  of  all.  For  the  Articles  were 
agreed  on  but  the  29th  day  of  January,  anno 
1562-3.  And  in  ail  thtse,  this  aflinnativc 
Clause  for  the  church's  power  is  in.  And  is  not 
this  strange  boldncs-*  then  to  abuse  the  world, 
and  falsly  to  say  'tis  in  no  copy,  wl.eii  I  myself, 
out  of  my  own  store,  am  able  to  shew  it  in  so 
Inany,  and  so  anticntiy  ? 

But,  my  lords,  I  shiULmake  it  plainer  yet: 
J*ar  it  is  not  fit  c(inccrning  an  Article  of  lU-Ii- 
gion,  and^  an  Article  of  such  consequence  for 
Ihe  order,  truth,  and  peace  of  tliis  church',  you 
ihould  rely  upon  niy  copies,  bo  iluy  never  so 
many,  or  never  so  ancient. 

Therefoi-e  I  sent  to-the  public  Records  in  my 
Office ;  and  here  under  my  otlicer's  hand,  ulnj 
is  a  public  notary,  is  returned  me  the  twentieth 
Ariicle  with  this  aiVirmalive  clause  in  it.  And 
there  is  also  the  whole  body  of  the  articles  to 
be  seen. 

By  tins  your  lordships  see  how  free  the  pre- 
lates are  liom  forging  this  part  of  the  Article. 
Kow  let  these  men  quit  themselves  and  their 
faction  as  they  cm,  for  theii'  Index  E\purgatOr 
rius  and  their  foul  rn^ure  in  leuviii<j;  out  this 
part  of  the  \  rticle.  For  to  leave  out  of  an  Ar- 
ticle ib  as  j;rcat  a  crime  ^s  to  put  in;  and  a 
main  rhsure  is  as  censurable  in  this  court  as  a 
forgery. 

Why,  but  then,  my  lords,  what  is'  this  mystery 
of  iniquity  ?  Truly,  I  cannot  certainly  tell ;  but 
as  far  as  1  can,  I'll  tell  you.  The  Articles  you 
•ee  were  fully  and  fairly  agreed  lo,  and  suh- 
fcribed  in  the  year  1562-3,  But  after  tliis,  in 
the  year  1571,  there  were  some  that  refused  to 
subscribe;  but  why  they  did  so,  is  not  recorded. 
Whether  it  were  about  this  Article  or  any  other, 
I  know  not.  But  in  fact  this  is  manifest*,  that 
in  that  year  1571,  the  Articles  were  printed 
both  in  Latin  and  English,  and  this  clause  for 
the  church  left  out  of  both.  And  certainly  this 
could  not  be  done,  >  ut  by  the  malicious  cuo- 
iiifigofthat  opposite  faction.  And  though  I 
'  shall  spare  dead  men's  names  where  I  have  aot 
certainty  ;  yet  if  you  be  pleased  to  look  back 
ind  consider  who  they  nere  that  {governed  busi* 


ncsses  in  157 1,  and  rid  the  church  almost  at 
their  pleasure,  and  how  potent  the  ancestors  of 
these  Libellers  begun  then  to  ^row,  you  will 
think  it  no  hard  matter  to  have  tlie  Articles 
printed,  and  thi"»  clause  left  out. 

And  yet  'tis  plain.  That,  alter  the  stir  ahont' 
Subscription  in  the  year  157 1,  thj  Articles  were 
settled  and  subscribed  unto  at  la^i,  as  in  the 
year  1562,  with  this  clause  in  tiiem  for  the 
church :  for  looking  farther  into  the  Kecords 
which  are  in  mine  o^n  hands,  1  have  found  the 
b<»ok  of  J»"62  3,  subscribed  by  all  the  lowtf 
hou'-e  of  convocation,  in  this  very  year  of  cou« 
tnwliciion,  1571.  Dr.  John  Elmar(whonai 
after  lord  biahop  of  Lond(jn)  being  then  prolo- 
cutor*. Alexander  Nowel,  dean  of  St.  Paul's, 
iiaving  been  prolocutor  in  1562-3,  and  yet  lit- 
iuff,  and  present  and  subscribing  in  1571. 
Therefore,  I ' do  here  openly  in  Star  Chamber 
charge  upon  that  pure  ^cct  this  foul  corruphia 
of  falsifymg  the  articles  of  the  church  of  Eng- 
land, let  them  take  it  off  as  they  cau. 

I  have  now  done,  and  'tis  time  I  should,  vtith 
the  Innovations  chaiged  upon  the  prelates,  aod 
fit  to  be  answered  here.  Some  few  more  there 
are,  but  they  belong  to  matter  of  doctrine, 
which  shall  presently  be  answered,  jm(o  ro/a- 
mi/iCf  at  large,  to  Siitisfy  all  well  minded  people. 
But  when  Mr.  Burton's  Book,  which  is  the  niuln 
one,  is  answered,  (I  mean  his  Book,  not  his 
railing)  neither  Prynn,  nor  Bastw^ck,  nor  any 
attendants  upon  Rahshakeh,  shall  by  me  or  my 
care  be  answered.  If  this  court  find  not  a  way 
to  stop  these  libellers  mouths  and  pens,  for  ro« 
they  shall  rail  on  till  they  be  weary. 

Yet  one  thing  more,  I  beseech  you,  givem* 
leave  to  add.  Tis  Master  Barton's  Charge  (p. 
175.)  upon  the  prelates.  That  the  Censures  for- 
merly laid  upon  malefactors,  are  now  put  upou 
God's  n»inisters  for  their  virtue  and  piety.  A 
heavy  charge  this  too.  But  if  he,  or  any  man 
else,  can  shew  that  any  man  bath  been  piinisb- 
ed  in  the  High  Commission,  or  elsewhere,  bj 
the  prelates,  for  virtue  and  piety,  there  is  ail 
the  reason  in  the  world  we  should  be  severely 
punished  ourselves.  But  the  truth  is,  the  vir- 
tue and  piety  for  whirh  these  ministers  are  pu- 
nished, IS  for  preaching  schism  and  sedition, 
many  of  their  sermons  l^ing  as  bad  as  their  li- 
heU ;  as  BurUjn's  libel  was  one  of  his  sennoni 
first.  Bat  whether  this  stuff  have  any  affinity 
with  virtue  and  piety,  I  submit  to  any  Christian 
reader. 

And  yet  Mr.  Burton  is  so  confident  of  bii 
innocency,  "evep  in  tliis  cause  wherein  he  haih 
so  foully  carried  himself,  that  he  breaks  forth 
into  thtse  words,  (p.  7):  *  I  never  so  much  as 
<  once  dreamed,  that  impiety  and  iinpudenct 

*  itself,  in  such  a  Christian  state  as  this  is,  and 
'  under  such  a  gracious  prince,  durst  ever  diu* 

*  jjublickly  have  called  me  in  questioo,  and  that 
'  upon  the  open  stage,  &c.'  1  oa  see  the  bold- 
ness of  the  man,  and  in  as  bafl  a  cause,  as,  I 
think,  to  this  kind  ever  any  taan  had.        . 

I  shall  end  all  ivith  a  passage  out  of  St.  Cy- 
prian, (lib.  1,  ep.  3);  when  be,  then  bbboo  of 
Catlhage,  was  bitterly  raikd  apon  l^a  pack  of 
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schismaticks,  his  answer  was,  and  it  is  now 
mine:  They  have  railed  hoth  bitterly  and  falsly 
upon  ine,  and  vet '  non  oportet  me  paria  cum 

*  illis  facet  t;'  it  becoiufs  not  me  to  answer 
li.ein  with  the  like,  tirher  levities  or  revihngs, 
tat  to  sjioak  and  write  that  only  which  becomes 
Sacenloitm  Dei,  a  pritst  of  God.  Neither 
?hall  I  in  tins  give  way  (though  I  have  been  j 
extreineiv  vilified)  to  either  grief  or  passion  to 
.speak,  renienibeniig  ihat  of  the  psnlniist,  *  Fret 

*  ni)r  thjSilf,  eUc  shall  thou  be  moved  to  do 

*  eul.*  Neither  yet  by  God's  grace  shall  the 
reproaches  of  such  men  as  these,  make  me 
faint  or.  start  aside,  either  from  the  right  way 
in  matter  of  practice  (they  are  St.  Cyprian's 
words  again)  or  *  k  certi  regulli,'  from  the  cer- 
tain rule  of  faith.  And  biiKe  in  former  times, 
some  spared  not  Co  call  the  master  of  (he  house 
Beelzebub,  how  much  more  wilf  they  be  bold 
with  tliem  of  his  household,  as  it  is  in  St.  Mat- 
ihew.  And  so  bold  have  these  men  been ;  but 
the  next  words  of  vur  Saviour  arc,  *  Fear  them 

*  not.'  I  humbly  crave  ptfrdon  of  your  lord- 
ihips  for  this  my  necessary  length,  and  give  you 
all  liearty  thanks  for  your  noble  patience,  and 
your  just  and  honourable  Censure  upon  these 
men,  and  your  unanimoos  dislike  of  them,  and 
defence  of  the  Church.  Bui  because  the  busi- 
ness hath  some  reHcction  upon  my&elf,  I  shall* 
5)rbear  to  censure  tl.eni,  and  leave  them  to 
God*s  mercy,  and  the  king's  justice.       • 

On  the  30ib  of  June  following,  the  Sestekce 
was  executed,  when  Dr.  Bastwick,  Mr.  Prynn, 
and  Mr.  Btirton,  were  conveyed  to  the  pillory 
in  th«  Pa]ace>yard,  Westminster. 

Dr.  Bastwick  and  Mr.  Burton  fiVst  meeting, 
rtiey  did  close  one  in  the  other's  amis  three 
times,  with  as  much  expressions  of  love  as 
migiit  be,  rejoicing  that  they  met  at  such  a 
place,  upon  such  an  occasion,  and  that  God 
iiad  so  highly  honoured  them,  as  to  call  them 
forth  to  suffer  for  his  glorious  Truth. 

Then  immediately  after,  Mr.  Prynn  came, 
the  tloctor  and  he  saluting  each  ovher,  as  Mr. 
Burton  and  be  did  before.  The  doctor  then 
went  up  first  on  tlie  scaffold,  and  his  wife  im- 
fnediately  folloiving  came  up  to  him,  and  sa- 
luted each  ear  with  a  kiss,  and  tl)«n  his  mouth. 
Her  husband  desired  her  not  to  be  in  the  least 
manner  dismayed  at  his  sufferings :  and  so  for 
a  while  they  parted,  she  using  these  words 

*  Farewel  my  dearest,  be  of  good  comfort,  I  am 
'  nothing  dismayed.'  And  then  the  doctor  be- 
gan to  sjfieak  these  words : 

Dr.  Binfzcick.  These  are  many  that  are  this 
,  day  spectators  of  our  standing  here,  as  deiin- 
^ueou,  though  not  delinquents,  we  bless  God 
for  iu  I  am  not  conscious  to  myself  wherein 
I  have  committed  the  least  trespass  (to  take 
this  OQtJvard  shame)  either  against  my  God,  or 
my  king.  And  I  do  the  rather  speak  it,  that 
rou  tkat  are  now  beholders  may  take  notice 
liow  far  innocency  will  preser\'e  you  in  sUcJi  a 
day  as  this  is;  for  we  come  here  m  the  strength 
4if  our  God,  who.hath  mightily  supported  us, 
uid  fiUed  our  hearti  with  greater  comfort  than 


our  shame  or  contempt  Can  be.  The  first  oc- 
casion of  my  trouble  was  by  the  prelates,  few- 
writing  a  Book  against  the  Pope,  and  the  pope 
of  Canterbury  said  I  wrote  against  him,  and 
therefore  questioned  me :  but  if  the  ptcist  s 
were  as  open  to  us  as  formerly  they  have  beeiJ, 
we  would  shatter  his  kingdom  about  his  ears  : 
but  be  ye  not  deterred  by  ttjeir  power,  neither  he 
aftrighted  at  our  sufferings  ;  let  none  determine 
to  turn  from  the  ways  of  the  Lord,  but  go  on, 
fjght  courageously  against  Gog  and  Magog.  I  ■ 
know  there  be  many  here  who  have  set  many 
days  apart  for  our  behalf  (let  the  prelates  take 
notice  of  iQ  and  they  have  sent  up  strong 
prayers  to  Heaven  for  us,  we  feel  the  sti;ength 
and  beneiifof  them  at  this  time;  I  would  have 
you  to  take  notice  of  it,  we  have  felt  the 
strength  and  beiiefit  of  your  prayers  all  along 
this  cause.  In  a  word,  so  far  I  am  from  base 
fear,  or  caring  for  any  thing  that  they  can^  do, 
or  cast  upon  me,  that  had  1  as  much  blood  at 
would  swell  the  Thames,  I  would  shed  it  everj 
drop  in  this  cause ;  therefore  be  not  any  of  you 
discouraged,  be  not  daunted  at  their  power ; 
ever  labouring  to  preserve  innocency,  and  keep 
peace  within,  go  on  in  the  strength  of  your  God, 
and  he  will  never  fail  you  in  such  a  day  as  this: 
as  I  said  before,  so  I  say  again,  had  I  as  many 
lives  as  I  have  hairs  on  my  head,  or  drops  of 
blood  in  my  reins,  I  would  give  them  lill  up  for 
this  cause.  This  plot  of  sending  us  to  those 
remote  places,  was  first  consulted  and  agitated 
by  the  Jesuits,  as  I  can  make  it  plainly  appear. 

0  see  what  times  we  are  fallen  into,  that  the 
lords  milst  sit  to  act  the  Jesuits  plots  I  For  our 
own  parts,  we  owe  no  malice  to  the  persons  of 
any  of  the  prelates,  but  would  lay  our  necka 
under  their  feet  to  do  them  good  as  they  are 
men,  but  against  the  usurpation  of  their  power, 
as  they  are  bishops,  we  do  profess  ourselves 
enemies  till  dooms-day. 

Mr.  Prynn  shaking  the  doctor  by  the  hand, 
desired  him  that  he  might  speak  a  word  or  two. 
With  all  my  heart,  said  the  doctor. — ^'llie  causa* 
(said  Mr.  Prynn)  of  my  standiuE  here,  is  for 
not  bringing  in  my  Answer,  fur  wnich  my  causa 
is  taken  pro  cor^esso  against*  me.  What  en- 
deavours I  usea  for  the  bringing  in  thereof^ 
that  God  and  my  own  conscience,  and  my 
counsel  knows,  whose  cowardice  stands  upon 
record  to  all  ages.  For  rather  than  I  will  have 
my  cause  a  leading  cause,  to  deprive  the 
subjects  of  that  liberty  which  I  seek  to  main- 
tain, I  rather  expose  my  person  to  a  lead- 
ing example,  to  bear  this  punisliment:   and 

1  beseech  j^ou  all  to  take  notice  of  their 
proceedings  in  this  cause.  When  I  was  served 
with  a  suDpoena  into  this  court,  1  was  shut 
up  close  prisoner,  that  I  could  have  no  ac« 
cess  to  counsel,  nor  admitted  pen,  ink  or 
paper  to  draw  up  my  Answer  by  my  instruc- 
tions, for  which  I  fee'd  them  twice,  though  to 
no  purpose,  yet  when  all  was  done,  my  An- 
swer wonld  not  be  accepted  into  the  court, 
though  I  tendered  it  upon  my  oatli.  I  appeal 
to  allthe  world,  if  this  were  a  legal  or  just  pro^ 
ceeding.    Our  accoiation  in  in  point  of  libel' 
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(but  sappoaedly)  against  the  prelates ;  to  clear 
this  nuw,  I  will  j^ive  you  a  little  light  what  the 
iaw  is  in  point  of  libel,  of  which  profession  I 
have  sometimes  been,  and  still  profess  myself 
to  have  some  knowled^e  in.  You  shaU  find  in 
case  of  libel,  two  btdtutes :  tlie  one  in  the  se- 
cond of  queen  Mary,  the  other  in  the  seventh 
of  queen  Elizabeth.  That  in  the  second  o£ 
queen  Mary,  the  extremity  and  height  of  it 
,rttns  thus,  That  if  a  Libeller  doth  go  so  far  and 
to  liigh  as  to  Ubel  against  king  or  queen  by  de- 
nomination, the  height  and  extremity  of  the 
law  is,  that  they  lay  no  <;re2iter  fine  on  jtim  than 
an  hundred  pounds,  with  a  month's  imprison- 
ment; and  no  corporal  punishment,  except  he 
doth  refuse  to  pay  his  fine ;  and  then  to  inflict 
«ome  punishment  in  lieu  of  that  fine  at  the 
montlisend.'  Neither  was  this  censure  to  be 
passed  on  him,  except  it  were  fully  proved  by 
two  witnesses,  who  were  to  produce  a  certifi- 
cate of  their  good  demeanor  for  the  credit  of 
their  report,  or  else  confessed  by  the  libeller. 
You  shall  find  in  that  statute  7  Eliz.  some  fur- 
ther addition  to  the  former  of  9  Maris,  and  that 
only  in  point  of  fine  and  punishment,  and  it 
must  still  ^ach  as  high  as  the  person  of  the 
king  or  queen.  Here  this  statute  doth  set  a 
fine  of  200/.;  the  other  but  100/.  This  sets 
Chree  months  imprisonment,  the  former  but 
one:  so  that  therein  only  they  differ.  But  in 
this  they  both  agree,  namely  at  the  end  of  his 
imprisonment  to  pay  his  Fine,  and  so  gq  free 
without  any  further  (question :  but  if  he  refuse 
to  pay  his  fine,  then  the  court  is  to  inflict  some 
punisnment  on  him  correspondent  to  Jiis  fine. 
Now. see  the  disparity  between  those  times  of 
theirs  and  ours.  A  libeller  in  queen  Mary's 
time  was  fin«d  bn(  100/. ;  in  queen  Elizabeth's 
1{00/. :  in  queen  Mary's  days  but  a  month's  im- 
prisonment; in  queen  Elizabeth's  three  months, 
and  not  so  great  a  fine  if  they  libelled  against 
king  or  queen.  Formerly  the  greatest  fine  was 
SOO/.,  though  against  king  or  queen:  now 
5,000/.,  though  but  against  the  prelates,  and 
that  but  supposedly,  which  cannot  be  proved : 
Formerly,  but  tliree  months  imprisonment; 
now  perpetual  imprisonment :  Then,  upon  pay- 
.  ing  the  fine,  no  corporal  punishment  was  to  be 
inflicted ;  but  now,  infamous  punishment  with 
the  lost  of  blood,  and  all  otlier  circumstances 
that  may  aggravate  it.  See  now  what  times 
we  are  fallen  into,  when  that  libelling,  if  it 
were  so,  against  prelates  only,  shall  fall  higher 
than  if  it  touched  kings  and  princes. 

That  which  I  have  to  speak  of  next,  is  this : 
The  Prelates  find  themselves  exoeedingl^r  ag- 
grieved and  vexed  against  what  we  have  written 
concerning  the  usurpation  of  their  Calling, 
where  indeed  we  declare  their  call  not  to  be 
Jure  Divino,  I  make  no  doubt,  but  there  are 
some  intelligencers  or  abettors,  within  the  hear- 
ing, whom  I  would  have  well  to  know  and  take 
notice  of  what  I  now  say.  I  here  in  this  place 
make  this  ofier  to  them,  That  if  I  may  be  ad- 
mitted a  fiur  dispute,  on  fair  terms,  for  my 
cause ;  that  I  will  maintain,  and  do  here  make 
the  challenge  a^iqst  all  the  prelates  in  the 


king's  dominions,  and  agftinst  all  the  preUtes  in 
Christendom,  (let  ttiem  take  in  the  pope,  and 
all,  to  help  them;  that  their  Calling  is  nut  Jurt 
Divino.  I  will  speak  it  again,  I  make  the  chal- 
lenge against  all  ttie  prelatesi  in  t tie  kiiq^'s  do- 
minions, and  all  Christendom,  to  maintain,  ihiit 
tlieir  calling  is  not  Jure  Divino,  If  I  mukeit 
not  ^ood,  let  me  be  hanged  up  at  the  Hall 
Gate. — Whereupon  the  people  gave  a  great 
shout. 

The  next  thing  that  I  am  to  speak  of,  is  this: 
The  PrelatfS  fiud  themselves  exceedinglj  ag- 
grieved and  veked  against  what  I  hare  written 
in  point  6f  law,  concerning  their  Writs  and  Fn)- 
cess,  That  the  sending  foi  th  of  Writs  and  Pro- 
cess in  their  own  name,  is  aeainst  all  law  and 
justice,  and  doth  intrench  onliis  majesty's  p^^ 
rogativ^  royal,  and  the  subject's  liberties.  And 
here  now  I  make  a  second  challenge  agaiu&v 
all  the  Lawyers  in  the  kingdom,  in  way  offiiir 
dispute,  that  I  will  maintain,  the  prelates  send- 
ing forth  of  Writs  and  Process  m  their  own 
names,  to  be  against  nil  law  and  justice,  and 
intrencheth  on  his  majesty *s  prerogative  roval, 
and  subjects  liberty.  Lest  it  should  be  forgot- 
ten, I  speak  it  again,  I  here  challenge  all  tbe 
whole  Society  of  the  Law,  upon  a  fair  dispute, 
to  maintain  that  the  sending  forth  of  Writs  and 
Process  in  the  prelates  own  names,  to  be 
*againstall  law  and  justice,  aud  intrencheth  oa 
the  king's  prerogative  royal,  and  the  sobjectj 
liberty!  If  I  be  not  able  to  make  it  good,  let 
me  be  put  to  the  tormentingest  death  tliejf  caa 
devise. 

We  praise  the  Lord,  we  fear  none  bat  God 
and  the  king:  Ilad  we  respected <nirLibertie!, 
we  had  not  stood  here  at  this  time :  it  was  for 
the  general  good  and  liberties  of  you  all  that  ve 
have  now  thus  far  engaged  our  own  liberties  in 
this  cause.  For  did  you  know  how  deeply  they 
have  intrenched  on  your  liberties  in  point  of  Po' 
pery  ;  if  you  knew  but  into  what  times  you  are 
cast,  it  would  make  you  look  about  yoa :  &nd 
if  you  did  but  see  what  changes  and  revolutions 
of  persons,  causes  and  actions,  have  been  mad« 
by  one  man,  you  would  more  narrowly  look 
into  your  privileges,  and  see  how  far  yoor  li- 
berty did  lawfully  extend,  and  so  maintain  it 

This  is  the  second  time  that  I  have  been 
brought  to  this  place;  who  hath  been  tbs 
author  of  it,  I  think  you  all  well  know :  For  the 
first  lime,  (7  Feb.  1633.)  if  I  could  have  had 
leave  given  me,  I  could  easilr  have  deaieri  my 
self  ortbat  which  was  then  laid  to  my  Cl»i|e; 
as  also  I  could  have  done  now,  if  I  aigbthsw 
been  permitted  to  speak :  that  book  (Histrio* 
mastix,*)  for  which  I  suffrred  formerly,  «spfr 
ciaUy  for  some  particular  wordss  therein  wntten, 
which  I  quoted  out  of  God's  Word  and  antienl 
Fathers,  for  which  notwithstanding  they  Jjasied 
censure  on  me  ;  that  same  Book  was  twice  li- 
censed by  public  authority,  and  the  same  wonti^ 
I  then  suffered  for,  they  are  again  made  use  of, 
and  jipplied  in  the  same  sense  by  Heylm,  m  h* 
Book  lately  printed  and  dedicated  to  the  ki»g> 

•SeeNo,U3iF-5«a. 
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udtio  exceptions  taken  against  tbem,  but  are 
very  well  taken. 

Dr.  Boitwick,  And  there  is  another  Book  of 
his  licensed,  wherein  he  rails  against  os  three  at 
his  pleasure,  and  against  the  Martyrs  that  suf- 
fered in  queen  Mary's  days,  calling  them  Scbis- 
matical  Hereticks;  and  there  is  aootlier  book  of 
Pocklington's  licensed  (Altare  .Christianum.) 
they  be  as  full  of  lies  as  dogs  be  full  of  fleas ; 
bat  were  the  presses  as  open  to  os  as  they  are 
to  them,  we  would  pay  them,  and  their  great 
master  that  upholds  them,  and  charge  them 
with  notorioas  blasphemy. 

Mr.  Prynn.  You  all  at  this  present  see  there 
be  no  degrees  of  men  exempted  from  suffering: 
Here  is  a  referend  Oivine  for  the  soul,  a  Physi- 
cian for  the  body,  and  a  Lawyer  for  the  estate : 
I  had  thought  they  would  have  let  alone  their 
own  Society,  and  not  have  meddled  with  any 
of  them.  And  the  next  (fur  aught  I  know^  may 
he  a  bishop.  You  see  they  spore  none  or  what 
society  or  calling  soever,  none  are  exempted 
that  cross  their  own  ends.  Gentlemen,  look  to 
yooTselves;  if  all  the  Martyrs  that  suffered 
m  <iueen  Mary's  days  are  accounted  and 
called  schismatical  heretics  and  factious  fel- 
lows* ;  what  ahall  we  look  for !  Yet  so  they  are 
called  in  a  Book  lately  come  forth  under  auiho- 
ricy.  And  soch  factious  fellows  are  we,  for  dis- 
covering a  Plot  of  Poperv.  Alas,  poor  Eng- 
land, what  wall  become  of  thee,  if  thou  look  not 
the  sooner  into  thine  own  privileges,  and  main- 
tainesc  not  thine  own  lawful  liberty?  Christian 
people,  I  beseech  you  all,  stand  firm,  and  be 
lealous  for  the  cause  of  God^  and  bis  triie  reli- 
gion, to  the  shedding  of  your  dearest  blood, 
otherwise  you  will  bring  yourselves,  and  all 
your  posterities,  into  perpetual  bondage  and 
jlareiy. 

Now  the  Executioner  being  come  to  sear 
Iiioi,  and  cot  off  his  ears,  Mr.  Prynn  spake 
these  words  to  him :  Come,  friend,  come,  burn 
TBe,  cut  me,  I  fear  not.  I  have  learned  to  fear 
the  Fire  of  Hell,  and  not  what  man  can  do 
onto  me :  come  sear  me,  sear  me,  I  shall  bear  in 
my  body  the  marks  of  the  Lord  Jesus :  Which 
the  Executioner  performed  with  extraordinary 
cruelty,  heating  his  iron  twice  to  burn  pne 
cheek:  and  cut  one  of  his  ears  so  close,  that  he 
cut  off  a  piece  of  his  cheek.  lie  said,  •  The 
'  more  I  am  beaten  down,  the  more  am  I  lift 
'up.* 

Upon  the  day  for  Execution,  Mr.  Burton 
being  brought  into  the  Palace-yard, . unto  a 
chamber  that  looked  into  the  yard,  where  he 
viewed  three  pillories  there  set  up  :  Methinks 
(said  he)  I  see  Mount  Calvary,  where  the  three 
crosses  (one  for  Christ,  and  the  other  two  fur 
the  |wo  Thieves)  were  pitched :  and  if  Christ 
were  numbered  amoiiv  thieves,  shall  a  Christian 

•The  archbishop  of  Canterbury  being  in- 
formed by  his  spies  what  Mr.  Prynn  said, 
tooved  the  lords  then  sitting  in  the  Star-chani- 
ber,  that  he  might  be  gagged,  and  have  some 
fttPther  censure  presently  executed  upon  bim ; 
^t  that  motion  did  not  succeed. 


(for  Christ's  cause)  think  much  to  be  nombereil 
among  rogues,  such  as  we  are  condemned  to 
be  f  Surely,  if  I  be  a  rogoe,  I  am  Christ's  rogue, 
and  no  man's.  And  a  little  after,  looking  out 
at  the  casement  towards  the  pillory*,  he  said,  I 
see  no  difference  between  lookine  out  of  thia 
square  window  and  yonder  round  bole.  Point- 
ing towards  the  pillory,  he  said.  It  is  no  matter 
of  difference  to  an  honest  man.  And  a'  little 
after  that,  looking  somewhat  wishfully  upon  hk 
wife,  to  see  how  she  did  take  it,  she  seemed  to 
him  to  be  something  sad;  to  whom  he  thus 
spake :  Wife,  why  art  thou  so  sad  ?  To  whosa 
she  made  answer,  Sweetheart,  I  am  net  sad. 
No,  said  he  ?  See  thou  be  not,  for  I  woald  not 
have  thee  to  dishonour  the  day,  by  shedding  on# 
tear,  or  fetching  one  sigh;  for  behold  there,  for 
thy  comfort,  my  triumphant  chariot,  on  wbick  • 
I  must  ride  for  the  honour  of  my  D>rd  and  Mas- 
ter:  and  never  was  wedding  day  so  welcome 
and  joyful  a  day  as  this  day  is;  and  somach  the 
more,  because  i  have  such  a  noble  capttin  and 
leader,  who  hath  gone  before  me  with  sich  an- 
dauntedness  of  spirit,  tliat  he  saith  of  himself,  I 
gave  my  back  to  the  smiters,  my  cheeks  to  the 
nippers,  they  plucked  off  the  hair,  I  hid. not  my 
face  from  shame  and  spitting,  for  the  Lord 
God  will  help  me,  therefore  shall  I  not  be  con- 
founded :  therefore  have  I  set  my  face  like  m 
flint,  and  I  know  I  shall  not 'be  ashamed.  At 
length  being  carried  toward  the  pillory,  he  met 
Dr.  Bast  wick  at  thtf  foot  of  the  pillory,  where 
they  lovingly  saluted  aud  embraced  each  other; 
and^arting  a  little  from  him,  he  returned  and 
most  affeciiunately  embraced  him  the  second  . 
time,  being  heartily  sorry  he  missed  Mr.  Prynn, 
who  was  not  yet  come,  before  he  was  gone  up 
to  his  pillory,  which  stood  alone  next  the  Star 
Cliaraber,  and  about  half  a  stone's  cast  from 
the  other  double  pillory,  wherein  the  other  two 
stood ;  so  as  all  their  faces  looked  southward, 
the  bright  sun  aU  the  while,  for  the  space  of  two- 
hours,  shining  upon  them.  Being  ready  to  be 
pot  into  the  pillory,  standing  npun  the  scaf- 
fold, he  spied  Mr.  Prynn  new  come  to  the  pil^ 
»lory,  and  Dr.  Bast  wick  in  the  pillory,  who  then 
hasted  off  his  band,  and  called  for  a  handker- 
chief, saying.  What  1  shall  I  be  last,  or  shall  I 
be  ashamed  of  a  pillory  for  Christ,  wlio  was  not 
ashamed  of  a  cross  for  me  ?  Then  being  put  into 
the  pillory,  he  said,  Good  people,  I  am  brought 
hither  to  be  a  spectacle  to  the  world,  to  angels 
and  men ;  and  howsoever  I  stand  here  to  under- 
go the  punishment  of  a  rogue,  yet  except  to  be 
a  faithtut  servant  to  Christ,  and  a  loyal  subject 
to  the  king,  b^  the  property  of  a  rogue,  I  am  no 
roKue.  But  yet  if  to  be  Chri:»i's  faithful  servant, 
and  the  king's  loyal  subject,  deserve  thepunish- 
ment  of  a  rogue,  I  glory  in  it,  and  I  bless  my 
Gorl,  my  conscience  is  clear,  and  is  not  stained 
with  the  guilt  of  any  such  crime  as  I  have  been 
charged  with,  though  otherwise  I  confbss  myself 
to  he  a  man  subject  to  many  frailties  and  human 
infirmities.  Indeed  that  Book  intiiled,  <*  An 
Apology  for  an  Appeal,  with  sundry  Epistles 
and  two  Sermons,  for  Gqd  and  tne  king,*^ 
charged  against  me  in  the  Information,  I  have 
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mnd  do  acknowledge  (the  misprintiiig  eiccepted) 
to  be  mine,  and  will  by  God's  grace  never  dis- 
claim it  whilst  I  have  l>reath  within  me.  After 
e  while,  he  ha^niig  a  nose^iy  in  iiis  hand,  a  bee 
came  and  pitched  on  the  nosesay,  and  began  to 
«suck  the  flowers,  which  he  beholding,  and  well 
4>bserving,  said,  Do  ye  not  see  this  poor  bee  ? 
ehe  hath  Timnd  out  this  very  place  to  suck  sweet- 
•from'  these  flowers ;  and  cannot  I  suck  sweet- 
.oess  IB  this  very  pUice  from  Christ  ?  the  bee 
•ucking  alt  tliis  wiiile,  and  so  took  her  flight. 
By  and  bye,  he  took,  occasion  from  the  shining 
of  tlie  suUi  to  say,  You  see  how  the  sun  shines 
upon  us,  but  tliat  shines  as  well  upon  the  evil  as 
^he  good,  upon  the  just  and  unjust,  but  that  the 
i^un  of  Righteousness  (Jesus  Christ,  who  hath 
■bealinj  under  his  wings)  shines  upon  the  souls 
And  tonsciences  of  every  true  beUever  only,  and 
410  cloud  caa-liide  him  from  us,  to  make  him 
Ashamed  of  us,  no  not  of  our  most  shameful  suf- 
/eringi  for  his  ss^ke :  And  why  should  we  be 
ittbamed  to  suffer  for  his  sake  w1m>  hath  suifered 
•for-^it?  ah  our  sufferings  be  but  fleabitings  to 
that  be  endured :  he  endured  the  cross  and  de- 
spised the  shame,  and  is  set  on  the  right  hand 
of  God.  He  is  a  mo»t  excellent  pattern  for  us 
Ao  look  upon,  that  treading  his  steps,  and  sulfer- 
•ing  with  him,  we  miy  be  glorified  with  him. 
And  what  tan  we  suffer,  wherein  he  hath  not 
gone  before  us  even  in  .the  same  kind  f  Was  he 
not  degraded,  when  they  scornfully  pot  on  him 
a  pui;f>le  mhe,  a  reed  into  his  hand,  a  thorny 
crown  upon  his  head,  saluting  him  with,  *  Hail 
'  King  of  the  Jews !'  and  so  disrobed  him  again  ? 
Was  not  he  deprtVed  when  they  smote  the  shep- 
herd, and  the  sheep  was  scattered  ?  Was  not 
violence  uflered  to  his  sacred  person,  when  he 
was  buffetied  and  scourged,  his  bands  and  his 
leet  pierced,  his  head  pricked  with  thorns,  liis 
eide  gored  with  a  spear,  &c.  ?  Was  not  the 
cross  more  shameful,  yea  and  more  painful 
th:in  a  pillory?  Was  not  he  stript  of  all 
he  had,  wh&n  he  was  left  stark  naked  upon 
•the  crois,  the  soldiers  dividing  bis  garments, 
«nd  casting'  lots  upon  his  vesture  ?  And 
was  he  not  coniiaed  to  perpetual  close  impri-* 
«onment  in  man's  imagination,  when  his  body 
Mros  laid  in  a  tomb,  and  tlie  tomb  sealed,  lest 
iie  should  breiUc  prison,  or  his  disciples  steal  hiui 
away  P  and  yetjdid  he  not  rise  ngnin,  and  there- 
hy  brought  deliverance  and  victory  to  us  all,  so 
as  we  are  more  than  donqueroi-s  through  hitn 
that  loved  us  ?  Here  then  we  have  an  excellent 
jpatiern  indeed. 

•One  said  unto  Mr.  Button,  Christ  \>illnot  be 
iashamed  of  you  at  the  last  day.  He  replied, 
Jie  knew  whom  he  h:vl  believed,  and  that 
Christ  ^M  able  to  keep  that  \\e  had  committed 
Co  him  auaiiiht  tlmt  d:iy.  One  abkcd  him  how 
iie.did?  He  said,  N^ver  better,  I  bkss  God, 
•who  hath  accounted  me  worthy  thus  to  suffer. 
The  Keeper  keepinc:  off  the  people  from  pres»- 
•ing  n(Mr  ti«  pillor)-;  he  said.  Let  theui  come 
«iul  spare  not,  that  they  may  loam .  to  suffer, 
fl-be  same  Ke^^per  being  weary,  and  sitting 
down,  asbed  Mr.  Burton  if  he  were  well,  and 
iiad  lum  be  of  good  comlbrt.    To  whom  be  re- 


plied, Are  you  well  f  If  you  be  well,  I  am 
much  more,  and  full  of  comfort,  I  bless  God. 
Some  asked  him  if  the  pillory  were  not  uneasy 
for  his  neck  and  shoulders?  He  answered, 
How  can  Christ's  yoke  be  uneasy?  Ibis  is 
Christ's  yoke,  and  he  bears  tlie  heavier  end  of 
it,  and  I  the  lighter;  and  if  mine  were  too  heary, 
lie  would  bear  that  too.  O  good  peopk:,  Christ 
is  a  good  and  sweet  master,  and  worth  the  suf- 
fering Ibr !  And  if  the  world  dirl  but  kuow  lus 
goodness  and  had  lasted  of  his  sweetness,  ill 
would  come  and  be  his  servants;  and  did  ibey 
but  know  what  a  blessed  thing  it  were  tu  bear 
his  yoke,  O  wiio  would  not  bear  it?  The 
Keeper  going  about  to  ease  the  pilli^ry  by  pu^ 
ting  a  stone  or  a  brickbat  between,  Mr. far- 
ton  said,  Trouble  not  yoursel^^  I  am  at  lery 
go6d  ease,  and  feel  no  weariness  at  all :  And 
espying  a  young  man  at  the  foot  of  the  pillory, 
and  pereeivii^  him  to  look  pale  oo  hiin,  be 
said,  Sou,  Son,  what  is  the  matter  you  louk  so 
pale;-?  I  have  as  much  comfort  as  my  bean  can 
hold,  ahd  if  I  had  need  of  more,  I  ^Sould  have 
it.  One  afikcd  him  a  while  after  if  lie  i^ouid 
drink  some  aq*ja  viUt.  To  whom  lie  replied, 
that  lie  needed  it  not ;  for  I  have,  said  ht.l^ny 
ing  his  hand  upon  his  breast)  the  true  Water  ol' 
Life,  which  like  a  well  doth  spring  up  to  ctenat 
hfe.  Pausing  a  while  he  said  wiih  a  most  j 
chearful  and  grave  countenance,  I  was  uever 
in  such  a  pulpit  before,  but  little  do  ye  koov 
(speaking  to  them  that  stood  about  him)  what 
fruits  God  is  able  to  produce  from  this  diy 
tree.  They  lopkuig  stedfastly  upon  lum,  he 
said,  Mark  my  words,  and.  remember  them 
well:  I  say,  Little  do  you  know  what  fruits 
God  is  able  to  produce  from  this  dry  tree;  I 
say,  remember  it  well, for  this  day  ««iU  neurU- 
forgotten ;  and  through  these  holes  (pointing  lo 
the*^  pillory)  (^od  can  biding  light  to  bb  Church. 
The  Keeper  going  about  again  to  mcod  tU 
pillory,  he  said,  Do  not  trouble  yonn^fso 
much  :  But  indeed  we  are  the  troublers  of  the 
world.  By  and  bye,  some  of  them  oB'erio^ 
liim  a  cup  of  wine;  he  thanked  them,  telling 
them  he  had  the  wine  of  consolation  .wiiliio 
him,  and  the  joys  of  Christ  in  i>ossession,  »Uch 
the  world  eouid  not  take  aw  ay  from  him,  nei- 
ther could  it  give  them  unto  him.  Then  he 
looked  towards  the  other  pillory,  and  mnkii>g 
a  sign  with  his  hand,  cheacfully  called  to  Dr. 
Bastwick,  and  Mr.  Prynn,  asking  tliem  l»ow 
they  tlid?  Who  auSwercil,  V^ery  well.  A 
i^omansaid  unto  him,  Sir,  every  Chi-istian  is  not 
worthy  of  this  honour,  which  the  Lord  hiith  cast 
upon  you  this  day.  Alas,  (said  l»e)  wlw  is 
worthy  of  the  least  mercy  ?  But  it  is  liis  graci- 
ous favour  and  free  gift,  to  account  us  worUiy 
in  the  beUif  of  Christ  to  suffer  any  thing  for 
his  sake?  A;iotlier  woman  said.  There  are 
many  hundreds  which  by  God's  assisUnce  would 
willingly  suffer  for  the  cause  you  suffer  for  thri 
day.  To  whom  he  said,  Christ  exalts  all  of 
us  that  are  ready  lO  suffer  afflictions  lor  hts 
name  with  Yneekness  and  patience ;  bul  Chnst  s 
mihtary  discipluie  in  the  use  of  hi»  -spinw* 
warfare,  in  point  of  stifiertng,  is  quicie  Sat^^^ 
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md  we  hove  in  a  manner  lost  the  power  of 
religion,  in  not  denying  ourselves,  and  follow- 
ing Chri»t  as  well  in  suHering  as  in  doioe. 
After  a  while  Mr.  fiurton  crdling  to  one  of  Ins 
friends  (f)r  a  handkerchief,  returned  it  again, 
saying,  It  ia  liot,  but  Christ  bore  the  burden  in 
the  heat  of  the  dajr;  let  us  always  labour  to 
approve  ourselves  to  God  in  all  things,  and 
unto  Christ,  fur  therein*  stiuuis  our  happiuesa, 
come  of  it  what  will  in  this  world. 

One  said  t%  Mr.  Burton,  The  Lord  strengthen 
jrou.  To  whom  he  replied,  lihauk  you,  and  I 
bless  his  name  he  strenghens  me.  For  though 
I  am  a  poor  sinful  wretch,  yet  I  bless  God  for 
my  innocent  conscience  in  any  such  crinle  as 
is  laid  a(i;ainst  me;  and  were  not  my  cause 
good,  and  my  conscience  sound,  I  could  not 
enjoy  so  much  unspeakable,  comfort  in  this  my 
sulferinc,  as  1  do,  I  bless  my  God.  Mrs.  Bur- 
ton sending  comtneodntion  to  him  by  a  friend : 
Be  returned  the  like  to  her,  saying.  Commend 
my  love  lo  my  wife,  and  tell  her  I  am  heartily 
ehearful,  and  bid  her  remember  what  I  said 
to  her  in  the  morning;  namely,  Thatshe should 
-not  blemish  the  glory  of  this  day  with  one  tear, 
or  so  much  as  one  sigh.  She  returned  answer, 
That  she  was  glad  to  hear  him  so  chearful,  and 
that  she  was  more  chearful  of  this  day  than  of 
her  wedding-day.  This  answer  exceedingly  re- 
joiced his  heart,  who  thereupon  blesssed  God 
for  her,  and  said  of  her,  she  is  but  a  young 
soldier  of  Christ*s,  b\it  she  hath  already  endured 
many  a  sharp  brunt,  but  the  Lord  will  strengthen 
her  unto  tl\.e  end :  And  lie  having  on  a  pair  of 
new  gloves,  shewed  them  to  his  friends  there- 
about him,  saying,  My  wife  yesterday  of  her 
own  accord  bought  me  these  wedding  gloves, 
for  this  is  my  wedding-day. 

One  said  to  him.  Sir,  by  this  sermon  (vour 
suffering)  God  may  convert  many  unto  nim. 
He  answered,  God  ]s  able  to  do  it  mdeed.  And 
then  be  called  again  to  Dr.  Bastwick  and  Mr. 
Prynn,  asking  them  how  they  did ;  who  an- 
swered as  before.  Some  speaking  to  him  con- 
cerning that  suffering  of  shedding  liis  blood : 
be  answered.  What  is  my  blood  to  Christ's 
blood  ?  Christ's  blood  is  a  purging  blood,  but 
mine  is  corrupted  and  polluted  with  sin.  One 
friend  asked  another  standing  near  Mr.  Bur-> 
ton,  if  there  should  be  any  thing  more  done 
unco  him  ?  Mr.  Burton  ovei^heanng  him  an- 
swered. Why  should  there  be  no  more  done  f 
For  what  God  will  have  done  must  be  accom- 
plished. One  desired  Mr.  Burton  to  be  of  i^ood 
dieer  :  he  (bus  replied,  If  you  knew  my  chev, 
you  would  be  glad  to  be  partaker  with  me ; 
for  I  am  nut  alone,  neither  bath  God  left  me 
alone  in  all  my  sufferings  ai^d  close  imprison- 
ment since  first  I  was  apprehended.  The 
halberd-meo  standing  round  about,  one  of 
them  bad  an  old  rusty  halberd,  the  iron 
whereof  was  tacked  to  the  staff  with  an  pld 
crooked  nail ;  whieh  one  observing,  and  say- 
ing, What  an  old  rusty  halberd  is  that  ?  Mr. 
Burton  said,  This  seems  to  me  to  be  one  of 
those  halberds  which  accompanied  Judas  when 
lie  went  to  t>etraj  and  apprehend  his  mai ter. 
ToL.  Ill- 


Mr.  Burton  said  again,  I  am  persuaded  that 
Christ  my  Advocate  is  now  pleading  my  caus« 
at  the  Father's  right-hand,  and  will  judge  mj 
cause,  though  none  be  found  here  to  plead  it, 
and  will  bnn]^  forth  my  righteousness  as  the 
light  at  noon-day,.and  clear  my  innocencv  iu 
doe  time.  A  friend  asked  Mr.  Burton^  if  he 
would  have  been  without  this  particular  .suffer- 
ing ?  To  whom  he  said.  No,  not  for  a  world. 
Moreover,  he  said  that  his  conscience  in  th^ 
discharge  of  his  ministerial  duty  and  function, 
in  admonishing  liis  people  to  beware  of  tht 
creeping  in  of  popery  and  superstition,  eiltort- 
jog  them  to  stick  close  unto  God  and  the  king 
in  duties  of  obedience,  was  that  which  firu  oc- 
casioned his  aufferinu ;  and  he  said,  As  fiir  (his 
truth  I  have  preached,  I  am  ready  to  seal  it 
with  my  hloou,  for  this  is  my  crown  both  here 
and  hereafter.  I  am  jealous  of  God's  honour, 
and  tile  Lord  keep  us  that  we  may  do  noihins 
that  may  dishonour  him,  either  in  doing  or  suf- 
fering ;  God  can  bring  light  out  of  darkness, 
and  glory  out  of  sh^ne :  and  what  shall  I  say 
more ;  t  am  like  a  bottle  which  is  so  full  of 
liquor,  that  it  cannot  run  out  freely ;  so  I  am 
so  full  of  joy,  thai  I  am  not  able  to  express  it. 

In  condnsion,  some  told  him  of  the  approach 
of  the  Executioner,  and  prayed  6od  to 
strengthen  him.  He  said,  I  trust  he  will,  wh/ 
should  I  fear  to  follow  my  master  Christ,  who 
said,  *  I  gave,  my  back  to  the  smiters,  and  my 
cheek  to  the  nippers  that  plucked  off  my  hair ; 
I  hid  not  my  face  from  shame  and  spitting,'  for 
the  Lord  Uod  will  help  me,  therefore  shall  I 
not  be  confounded ;  therefore  liave  I  set  my 
face  (ike  a  flint,  and  I  know  that  I  shall  not  b« 
ashamed.' 

When  the  Executioner  had  cut  off  one  ear^ 
which  he  had  cut  deep  and  dose  to  the  heed 
in  an  extraordinary  cruel  manner ;  yet  he  never 
once  moved  and  stirred  for  it,  though  he  had 
cut  an  artery,  ao  as  the  blood  ran  streaming 
down  upon  the  scaffold,  which  divers  persons 
sunding  about  tlie  pillory  seeine,  dipped  their 
handkerchiefs  in^  as  a  thing  must  preaoos,  the 
people  giving  a  mournful  shout,  and  crying  for 
the  surgeon,  whom  the  croud  and  other  impa> 
diments  for  a  time  kept  off,  so  that  he  could 
not  come  to  stop  the  blood }  he  all  the  while 
hdd  up  his  hands,  said,  Be  contest,  it  is  wdl, 
blessed  be  God.  The  other  ear  bemg  cut  no 
less  deep,  he  then  was  freed  from  the  pillory^ 
and  came  down,  where  the  surgeon  waiting  for 
him,  presently  applied  remedy  for  stopping  the 
blood  after  a  large  effusion  thereof,  yet  for  all 
this  be  fainted  not.  in  the  least  manner,  though 
through  expence  of  much  blood  he  waxed  pale* 
And  one  offering  him  a  little  wormwood-water, 
he  said.  It  needs  not ;  yet  through  importunity 
he  only  tasted  of  it,  and  no  more,  8aying» 
His  master,  Chrut,  was  not  so  wdl  used,  for 
they  gave  him  gdl  and  vinegar,  but  you  give 
me  ffood  strong  water  to  refreuuue,  blessed  he 
God.  His  bead  being  bound  up,  two  friends 
led  him  away  to  an  house  provided  liim  in 
King-street,  where  being  set  down,  and  hid 
to  speak  littl^  jel  he  mi  after  a  pauae,  Thie 
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38  too  hot  to  hold  long :  Now  lest  they  in  tbd 
room,  or  hist  wir<e  should  nustake,  and  think  he 
apake  ot  hiiuselt'  concerning  his  pain,  be  ^d, 
I  speak  not  this  of  inyselV;  for  that'which  I 
have  suffered  is  nothim;  to  that  my  Saviour 
Buflert'd  fur  tuc,  who  had  his  bands  and  feet 
nai-ei.  to  the  cross  t  and  lying  suU  a  while,  he 
took  All.  1  Vy I >u*s  sufferings  nauch  to  heart,  and 
asked  the  people  how  he  did,  for,  said  he,  his 
8UlVerii)t;s  have  been  great.  He  asked  also  how 
JQr.  tinstM  ick  did,  with  much  compassion  and 
lirie^',  ihnt  liiui*elf  (bemg  the  fir-t  that  wasexe- 
cutf  d;  could  ubt  stay  to  see  how  they  two 
fared  after  him. 

Soon  afu  r  the  execution  nf  the  Sentence, 
they  were  severally  sent  prisoners  to  the  res- 
pective catties  of  Carnarvon,  Laancestou  in 
Cornwal,  and  Lancaster,  and  afterwards  ou 
the  27th  of  August   ioljowing,  it  was  ordered 


by  the  king  and  council,  Tiat  Dr.  Bastwick 
•hould  be  removed  to  the  castle  or  fort  of  the 
lsle«  of  Scilly,  Mr.  Bun  on  to  the  Isle  of  Guern- 
sey, and  Mr.  1  ryim  to  which  of  the  two  cas- 
tles nf  the  Isle  of  Jersey  the  governor  should 
think  fit;  and  that  none  be  admitted  to  ha«e 
coiiference  with  them,  or  to  have  ucctss  to 
them,  hut  wh«>m  the  ca|>tainsof  t^iC  saul  castles 
or  the  r  deputies  shjuld  appoint;  they  not  to 
be  allowed  pen,  paper,  or  ink,  nrr  any  books, 
but  the  B;hle  ami  Common- Prayer  book,  and 
other  books  ofdevutioR,  consonant  to  the  doc- 
trine and  discipline  of  the  Church  t»f  EuuUnd ; 
no  letters  or  writings*  to  be  brought  thtm,  but 
what  shall  he  opened,  n(;r  any  to  be  sent  from 
them  r  that  the  wives  of  Bastwick  and  Bui  ten 
should  n  it  land  or  abide  in  any  of  the  suid 
Isl»ndii,  anrl  if  they  did,  they  should  he  detained 
in  prison  till  further  order  from  ihe  ttpard;  and 
the  conductors  of  the  said  three  prisoneis, 
cither  by  sea  or  land,  to  suffer  none  but  them- 
selves to  speak  to  them  in  their  passage.  Ac- 
cordingly they  were  sent  to  the  said  three 
Islands,  where  they  remained  till  the  beginning 
of  the  Long  Parliament  16il,  wheir  upon  their 
rejipective  petitions  they  were  sent  for  np,  dis- 
charged and  restored.  Their  Petitions  were  as 
follow : 

To  the  Ilonoarable  the  Knights,  Citizens,  and 
Burgesses  of  the  Commons  House  of  Parlia- 
ment; the  bumble  Petition  of  Willtah 
pRYMK,  late  Exile  and  cio»e  Prisoner  in 
Jersey, 

In  all  humbleness  sheweth ;  That  your  peti- 
tioner, though  not  conscientious  to  himself  of 
•ny  voluntary  or  apparent  offence  against  the 
laws  of  the  realm,  (to  which  he  ever  studied  to 
conform  hiiu'-elf)  through  the  malicious  prac- 
tices nnrl  persccutiims  of  some  Prelates  and 
Church-men,  (especially  the  now  archbishop  of 
Canterbury,  and  Peter'lleylin,  doctor  in  divi- 
nity) whose  Errors  and  Innovations,  contrary 
to  the  docrine  and  discipline  of  the  Church  of 
Englnnd,  and  extravagancies  in  the  High  Com- 
'  mission,  and  other  ecclesin^tticnl  courts,  your 
Petitioner  for  his  o-^'n  relief,  being  there  un- 
justly prosecuted,  (had  to  his  weak  power  op- 


punged)  hath  within  eight  years  last  pa^'t,  on- 
dei^one  two  heavy  Censures  in  the  Star-Chaui- 
ber  Court. 

The  first  upon  an  Information  there  exhi- 
bited against  your  IVtitioner,  by  Mr.  Nov  de- 
ceased, then  Attorney  General,  for  some  tuij- 
construed  passngps,  moffensive  in  them&flr», 
and  in  your  petitioner's  true  intention,  Ici:^: 
for  the  most  part  the  words  of  other  approved 
authors,  comprised  in  a  book,  ^styled  HtUnv 
mastix,  written  by  the  petitioner,  againvtconr 
mon  interludes,  and  licenced  for  the  pre^>  U 
Mr.  Thomas  Buckner,  houshold  chaplain  to  ti..> 
then  archbishop  of  Canterbury,  authoiized  l.i 
the  state  to  license  books,  and  by  him  exact- 
perused,  and  approved  both  in  the  writKnaiid 
printed  copy,   before  its  publication,  and  $<» 
confessed  the  Il^foruiation  ;  for  which  aoiU- 
rized  Book  and  Passages,  your  petitioner,  hi - 
fore  the  hearing  of  the  cause,  was  notonK  im- 
prisoned in  the  Tower  of  London,  witboLt  h  1 
or  mhinprize,  for  a  whole,  year's  spticc,  deoif*! 
access  t9  his  counsel,  convenient  time  to  exa- 
mine Witnesses,  and  make  Breviats  to  instnict 
his  counst  1  (the  informiuion  being  general,  and 
reciting  no  particular  clauses  of  the  Bool  e\- 
cepted  against)  the  only  means  of  his  Deffnre 
illegally  suppressed,  some'  of  his  counsei  Um- 
perfd  with  to  make  no  justificatiot),  c<'iiinfj 
to  your   petitioner's   instructions  and  desm. 
whereby  his  cause  was  nuscarried  ;  butaUit 
the  bearing,  by  reason  of  those  niaJici«tis  and 
perverse  flosses  on  the  said  Passages,  allien 
the  said  Heylin  had  collected  and  urescnied  to 
his   majesty*s  learned  counsel,  who  repeated 
his  instructions  only,  your  petitioner  was  finM 
3,000/.  to  his  majesty,  expelled  the  UnivcKir 
of  Oxford,  and  LincoInVInn,   degraded  froru 
his  profession  of  the   law,   wherein  h^  neitr 
offended,  set  m  the  pillory  in  the  Palace-Yarl 
at  Westminster,  where  lie  lost  one  of  his  c?:-, 
and  two  days  after  on  the  pillory  in  Cheap ^de, 
where  he  lost  the  other  ear:  and  had  his  ^i^i 
licensed  Books  there  publicly  burnt  before  h  < 
face,  by  the  hancman,   in  a  most  ditgraciu. 
manner ;  and  adjud;;ed  after  to  reniain  a  pn- 
soner  during  his  life. 

That  after  the  said  Censure,  to  defame  and 
injure  your  petitioner  the  more,  he  was  cWz^ 
wrongfully  in  the  Decree,  as  censured  for  |>er- 
jury,  (though  not  taxed  for  it  by  the  court^ 
and  between  his  sufferings  in  the  piUory,il.« 
books  of  his  *tudy  (t«ice  surveyed,  and  re- 
stored to  him  by  order  from  the  lords)  bef've 
^any  fine  estreated,  by  a  warrant  out  of  thelip 
commission,  signed  by  the  said  Archbishop  »ih1 
other?,  were  seized,  on  bv  Cptss  a  roessengfr. 
who  carried  them  to  his  house;  with«hch 
warrant  your  petitioner  charging  the  saifl  arch- 
bishop upon  occasion,  in  the  open  court  ot 
Star-Chamber;  he  there  publicly  disavowed  the 
same  (though  your  petitioner  can  yet  produce 
it  under  his  own  hand)  promising  withal,  thut 
the  books  should  be  restored  forthwith  ;  wliicfa 
notwithstanding  were  all  still  detained  hyl>» 
means,  till  they  were  extended  and  sold  for 
your  petiiioner's  £iue  :  who  khortly  after,  bt  t« 
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«rder  out  of  the  said  court  gent  to  the  Tower 
10  be  executed,  was  there  shut  up  close  prisoner, 
and  Dr.  Ilvcvcs  sent  thither  to  search  his  chaoi- 
ber  for  the  pamphlet,  which  the  said  archbishop 
would  wrongtull^  have  fathered  upon  your  peti- 
tioner, whose  friends  have  been  unjustly  prose* 
cutcii  in  the  exchtquer,  and  elsewhere,  sundry 
vears,  for  his  fine  aforesaid. 

And  your  Petitioner  further  saith,  that  about 
Enster  was  tjiree  years,  during  his  imprison- 
ment in  the  To.\er,  by  means  of  the  said  arch- 
bishop, a  new  information  was  exhibited  in  the 
Miid  court  iigainst  your  petitioner,  and  others, 
wiih  ccrtHin  Books  thereto  annexed ;  denying 
the  prelates  jurisdiction  over  other  ministers, 
to  be  Jure  Divino.  Charging,  them  with  many 
mors  and  innovations  in  religion,  usurpation 
ir'uji  his  majesty's  prerogalije,  ftnd  subjects 
liberty,  abuses,  and  extortions,  in  the  high 
comraibsion,  and  other  ecclesiastical  courts, 
suppressing  preaching,  and  painful  ministers 
without  a  caase ;  licensing  Popish,  Anninian, 
^d  other  erroneous  books  against  tlie  Sabbath ; 
setting  up  Altars,  Images,  and  Crucifixes ;  re- 
moving and  railing-in  Communion  Tables,  and 
^iowing  down  to  them,  altering  the  Book  of 
Common  Prayer,  the  books  for  the  Gunpow- 
Wer-Treason,  and  late  Fast,  in  some  material 
passages  in  favour  of  Popery  and  Papi>ts. 
Which  tilings,  (though  ver^  notorious,  and  oft 
complained  against  by  this  honourable  house, 
10  former  and  hite  parliamentsY  were  yet  re- 
puted scandalous.  And  though  neither  of  the 
said  Books  was  particularly  charged  on  your 
petitiooer,  in  the  said  Information,  nor  any 
witness  produced  to  prove  him  either  author  or 
dispo^rof  any  of  them ;  yet  by  denying  your 
petitioner  liberty  to  draw  up  his  own  Answer, 
(tbounh  once,  a  barrister  at  law)  when  as  his 
asHiuned  counsel  refused  to  do  if,  by  close  im- 
prisuniog  your  petitioner,  ajid  his  servant,  by 
debarring  him  peri,  ink,  and  paper,  whereby  to 
answer,  or  instruct  his  counsel ;  searching  bis 
chamber,  and  taking  away  part  of  his  Answer 
there  found ;  denying  him  access  to  his  counsel, 
and  conference  with  his  co-defendanis,  even  at 
counsel,  though  jointly  charged  with  him  ;  re- 
jecting the  Cross-bill  exhibited  by  him  for  his 
defence  ;  threatening  master  Holt,  one  of  your 
petitioner's  assigned  counsel,  sent  by  th^  then 
Lord  Keeper  to  the  Tower,  to  draw  up  your 
petitioner  8  Answer,  and  commanding  him  not 
to  sign  it,  after  it  was  engrossed,  whereupon  he 
refused  to  su^Mcribe  it,  contrary  to  his  promise 
to  your  petitioner  ;  and  by  refusing  to  accept 
your  petitioner's  answers  to  the  said  informa- 
tion, signed  with  his  own,  and  master  TomiJns, 
the  other  of  his  counsel's  hands,  though  ten- 
dered bj  your  petitioner,  both  at  the  Star- 
Chamber  Office,  and  m  the  open  court  at  the 
bearing;  the  said  information,  for  default  of 
Answer  (though  two  Answers  were  thereto  ten- 
dered by  your  petitioner)  was  taken  pro  con- 
fiuo  at^inst  your  petitioner,  and  he  theteupon 
fined  5f000L  to  his  majesty,  pilbried,  stigma- 
tized on  both  cheeks,  mutilated  and  dismem- 
kirsd,  in  a  oiesi  barbarous  maaoori  and  the 


small  remainder  of  his  ears,  left  after  his  first 
execution,  cut  off,  to  the  hnzard  of  his  hearing, 
and  lile  ;  and  adjudged  to  perpetual  close  im- 
prisonment in  the  gaol  of  Carnarvon  casile  in 
North-Wales,"  a  nasty  dog-hole,  far  rtmote 
from  your  petitioner's  friends.  Which  >en- 
tencewas  unduly  dra\tn  up  and  executfd  upon 
your  Petitioner,  as  his  Attorney's  Lltrk  in- 
formed, before  it  was  entered  into  the  book,  or 
your  petitioner  could  get  any  cr>py  of  it,  to  ex- 
cept against  the  same,  as  he  had  just  cause. 

That  immediat,ely  after  the  Execution  of  the 
same  Senience,  your  petitioner  sent  to  it»e  said 
Archbishop  to  desire  him  to  release  or  bail  bit 
servant  (who  was  detained  dose  prisoner  for  ten 
weeks  »pace  in  the  messenger^  hands,  and  oft 
examined  and  solicited,  by  fair  ptomisfs  and 
threatcnings,  causelessly  to  accuse  your  peti- 
tioner, against  whtun  they  wanted  evidence) 
that  so  he  might  attend  him  dunng  his  sores, 
which  the  said  ArchbisJiop  rtut  of  his  grace  and 
charity  utterly  refused ;  saying  that  he  intended 
to  proceed  against  his  said  servant  m  the  Uiii»h 
Commission,  where  he  hath  ever  since  vexed, 
censured,  and  bande<l  him  from  prison  to  prison, 
only  fi>r  refusing  to  accuse  and  betray  your  pe- 
titioner. 

That  after  the  said  heaVy  Sentence,  your  pas 
titioner  by  an  order  in  the  said  court  (by  wa^ 
of  addition  to  the  said  Censure)  was  inhibited 
the  u«e  of  pen,  ink,  and  paper,  and  all  b<ioks ; 
except  tlie  Bible,  and  the  Book  of  Common 
Prayer,  and  some  few  books  for  private  devo- 
tion ;  and  before  his  wuutids  were  perfectly 
cured,  he  was  by  order  removed  from  theTowet 
to  Carnarvon ;  and  some  of  his  friends  in  Ches- 
ter, who  visited  htm  there  in  his  passage,  in  th« 
presence  of  his  conductors,  who  had  no  oider  to 
restrain  any  person  from  resorting  to  him,  were 
for  this  very  cause  sent  for  by  a  mes>engpr,  to 
appear  before  the  lords  of  the  privy  council,  and 
likewise  cited  into  tlieliigh  Cdomitsuon  at  Yurk, 
whei*e  tliey  were  imptitoned  and  fined,  to  th« 
ruin  of  their  estates,  and  injoined  to  make  m 
puhhck  recantation  in  tlie  cathedral  church,  and 
m  the  Town-hall  of  Chester  J  The  said  commis- 
sioners further  decreeing,  tliat  three  pictures  of 
your  Petitioner  found  in  Chester,  should  be  pub- 
lickly  burnt  at  the  High  Cross  thete,  which  was 
done  accordiugly. 

That  your  Petitioner,  since  his  said  Sentence, 
hatj[i  been  publickly  reviled  at,  oud  libelled 
against,  botn  by  the  High  Commissioners  «at 
York,  and  in  sundry  churches,  botn  at  Chester 
and  elsewhere,  and  in  divers  licensed  printed 
books,  compiled  by  the  said  Heylin,  find  pub^ 
lished  by  tlie  Archbishop's  privity  or  command  ; 
and  that  sundry  of  his  friends  bouses,  studies,  ' 
books,  and  writings  have  been  violently  broken 
up,  ransacked  and  uken  away,  and  themselves 
prosecuted  in  the  High  Commission,  out  of  ma- 
lice, for  the  relation  they  had  to  your  Petitioner. 

That  after  your  Petitioner  had  continued  «ome 
ten  weeks  space  close  prisoner  in  Carnarvon,  he 
was,  about  three  years  since,  by  a  warrant  from 
tbe  lords  of  the  council,  made  in  the  summer 
▼a«auoa^(to  which  thaaaid  Arehhishbp's  baud 
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was  first  subscribed)  ordered  by  way  of  exile,  to 
be  imbarked  and  transported  wiih  uU  privacy 
into  .one  of  the  castles  in  the  isle  of  Jersey^  and 
•  his  conductors  thereby  charged  not  to  admit 
•oy  person  whatsoever,  but  tliemselves  only,  to 
spea]^  with  your  Petitioner  in  his  pa>»*iage : 
Whereupon^  after  some  injuries  there  received 
by  Mr.  Griffith)  .the  king's  attorney  in  ttiose 
partS|  who  endeavoured  to  sei/e  upon  the  furni* 
ture  of  his  chamber  for  his  own  ui>e,  your  Pe- 
titioner was  imbarked  among  papistSi  in  a 
bruised  shipwrecked  vessel,  full  of  leaks,  and 
after  fourteen  weeks  voyage  in  t)ie  winter  sea- 
•OD^tbrough  dangerous  stunns  and  seas,  whicli 
spoded  most  of  bis  stuff  and  bedding,  and  thrcat- 
timf^  often  shipwreck  to  him,  he  arrived  at  the 
mid  isle,  and  was  ooaveyecf  close  prisoner  into 
MottntOigatiie  cattle  there,  where  the  Lieute- 
nant Governor,  by  another  extra-judicial  order, 
lo  which  the  said  Archbishop's  name  was  first, 
WM  ordered  to  keep  your  Petitioner  close  pri- 
soner in  a  chamber,  suffer  none  but  bis  keepers 
to  speak  with  him,  to  intercept  all  letters  to 
bin;  to  permit  htm  neither  pen,  ink,  nor  paper, 
either  to  write  to.  his  friends  for  necessaries,  or 
to  petition  for  relief,  and  to  permit  him  no  book 
but  the  Biblc^  and  those  afixe-named  books, 
wiihoBt  giTmgany  order  for  his  diet  there :  so 
that  being  deprived  of  his  filing  a^d  esute, 
exiled  and  shut  up  close  prisoner  among 
strangers,  remote  from  all  his  friends,  denied  all 
address  to  him  by  penon  or  letters,  he  had  cer- 
uMj  perished  in  bis  almost  three  yeios  close 
imprisqnatent  there,  had  not  the  extraordinary 
providence  and  goodness  of  God,  which  he  shall 
ever  adore^  and  the  noble  charity  of  those  under 
whose  custody  he  did  remain,  furnislied  him 
with  such  diet  and  neoeisaries,  as  preserved  him 
both  in  health  and  hfe|  in  this  his  close  impri- 
sonment and  exile. 

May  it  thcxeibne  please  this  honourable  house, 
ta  take  these  your  Petitioner's  almost  eight 
yeaia  tragu»l  gnevanoes^  of  new  and  dangerous 
eaample,  into  your  most  sad  and  just  consider- 
ationsy  that  so  they  may  nut  become  precedents 
to  the  pi^udice  of  posterity ;  to  grant  him  li- 
berty to  send  for  and  exahiine  all  necessary 
witnesses;  to  order  all.  clerks,  registers,  and 
other  oflicers  of  the;Star  Chamber,  or  elsewhere, 
speedily  and  freely  to  grant  him  the  copies  ol 
soch  Orders,  Decrees,  and  Writings,  as  his  cause 
shall  require,  to  release  him  upon  bail  (being 
now  but  a  prisoner  only  upon  an  extra-judicial . 
order  of  the  lords,  and  not  by  virtue  of  any  Sen- 
tence or  Decree  in  court)  to  grant  him  Uberty 
to  plead  and  prosecute  his  own  cause,  since 
counsel  hath  so  often  failed  him,  and  to  give 
bim  such  Satisfaction  and  relief  as  the  justice 
and  equity  of  liis  ca(ise  shall  merit. .  Ami  your 
Petitioner  shall  ever  pray  for  your  safeties, 

William  Pb\3»k. 
To  the  Honouiable  the  Knights,  Citizens,  and 
Burgesses  of  the  Commons  House  of  Par- 
*  liameut ;  The  humble  Petition  of  John 
Bastwick,  Doctor  in  Ph;f-sick,  lately  retain- 
ed close  Prisoner  end  £%jle*in  the  Isiand  of 
SdJJy; 


Most  humbly  sheweth  ;  That  your  Petitioner 
having  about  six  years  since  set  out  a  Book  in 
Latin,  called  *  Elencbus  Heligionis  Papistics,' 
with  an  addition  thereunto,  called  '  FUgeUum 
*  PuTitificis,  et  Kpiscoporum  Latialium;'  beiog 
thereunto  provoked  by  one  Richard  Short,  a 
Papist  that  maintained  the  Pope's  Supremacv, 
tlie  mass,  and  papal  Religion :  In  which  book 
your  Petitioner  (for  preventing  all  misinterpreta- 
tion of  his  pious  and  good  iutentii>us  thereio) 
in  bis  Epistle  to  the  Reader,  fully  declared 
himself,  That  your  Petitioner  meant  ooihinj; 
against  such  bishops  as  acknowledged  their  au- 
thority from  kings  and  emperors ;  yet,  because 
your  petitioner  (the  better  to  ^ew  the  papal 
usurpation  over  other  princes)  therein  onljr 
maintained  by  way  of  argument  (as  other  ortluh 
dox  writers  of  that  subject  have  drjne)  a  parity  of 
the  said  bishop  of  Rome,  or  all  other  .bikhupi 
or  presbyters,  by  the  word  of  God,  denying  hii 
and  their  Supremacy  over  other  ministers  to  be 
by  the  divine  institution  : 

Thereupon  a  pursuivant,  by  authority  from 
the  High  Commission  Couit,  came  into  yoar 
Petitioner's  house  at  Colchester  in  Essex,  iu  liii 
absence,  and  .(he  said  pursuivant,  assisted  i^itli 
the  then  l>aili£&  and  constables  of  Colchester, 
aforesaid,  ransacked  his  said  house,  togeti<er 
with  hi'i  chests  and  trunks,  and  with  great  >iu« 
lence  broke  open  your  petitioner's  study,  which 
was  in  bis  apothecary's  house,  .and  took  and 
carried  away  divers  of  your  petitioner's  books, 
writing,  letters,  and  what  else  the  panoivant 
pfeased,  without  making  of  restitution  of  then 
to  your  petitioner. 

And  then  your  petitioner  was  prosecuted  ia 
the  said  High  Commission  court,  principally  for 
his  said  Book ;  where  after  a  long  and  charge- 
"able  prosecution,  he  was  the  12th  of  February 
1634,  fined  1,000/.  (o  the  king,  excommunicat- 
ed, debarred  to  practise  physick,  the  chieiest 
means -of  his  livelihood;  his  said  Book  ordered 
tube  burnt;  that  he  should  pay  costs  of  suit, 
and  be  imprisoned  till  be  should  make  a  He- 
carnation.  The  which  heavy  Censure  wai 
only  for  the  said  book,  wherein  your  petitioner 
maintiiined  the  prerogative  of  a  king  against 
tlie  papacy.  Wnereas  one  Thomas  Chawne;, 
of  Essex,  lately  wrote  a  Book  in  mainteDance 
of  tlie  papal  religion,  and  in  defence  of  the 
church  of  Rome,  and  avers  it  to  be  a  true 
church ;  the  which  book  is  dedicated  to  tbe 
archbishop  of  Canterbury,  and  was  and  is  patro- 
nized and  defended  by  the  said  archbishop,  and 
the  said  Chawney  never  troubled  for  it.  i^fter 
which  censure  declared  as  aforesaid,  all  tbe  bi* 
shops  that  were  then  present,  denied  openly 
that  they  held  tlieir  jurisdiction  firom  bis  m»* 
jesty ;  and  affirmed,  that  they  had  it  iirom  God 
only.  And  the  archbishop  of  Canterbory, 
among  other  erroneous  sayings  uttered  by  him, 
maintained  the  said  Chaw»ey*s  book;  and 
maintained  that  the  church  of  Rome  was  a  true 
church,  and  that  it  erred  not  in  fundamentals: 
And  he,  and  other  the  iaid  bishops,  there  de- 
famed the  holy  scriptures,  and  abused  rev^d 
Master  Calvin,    la  reg$ird  whereof,  and  for 
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the  vindicatiog  of  your  petitioner's  innocency 
in  the  matters  for  which  he  was  most  unjustly 
censured,  as  aforesaid,  your  petitioner  published 
in  print  another  book  in  Latin,  intitled,  '  Apo- 
*  lugeticus  ad  Pnesules  Anj^Ucanos,*  expressing 
tlie  truth  of  his  Proceedings,  and  spceclies  of  his 
laid  Censure.  For  which  last  mentioned  book, 
and  his  book  catled  the  *  Litan^r/  not  then  in 
print,  Bn  loformation  was  exhibited  against 
Lim  and  others  in  the  Star-Chamber,  to  which 
jour  Petitionees  Answer  being  drawn  and  en- 
grossed, was  only  subscribed  by  himself,  be- 
cause he  could  ^et  no  counsel  to  set  their  hands 
to  it ;  vour  Petitiooer  tendered  the  said  An- 
swer, first  at  the  Star-Chamber  Office,  and  af- 
ter iu  open  court  at  the  Star-Chamber  bar,  but 
k  would  not  be  accepted  for  want  ofcoonsellors 
bands  to  it:  contrary  to  former  precedents. 
But  the  court  of  Star-Chamber  took  the 
said  Information  pro  canf'cuo,  and  censured 
your  Petitioner  5,000/.  fine  to  the  king,  to 
stand  in  the  pillory,  and  to  lose  both  his  ears, 
and  to  be  close  prisoner  iu  Launceston  Castle 
in  Cornwal.  All  which  hath  been  executed 
upon  bim  with  great  extremity,  to  the  peril  of 
his  life.  After  all  which  extremity,  youf  Peti- 
!iouer(by  what  order  he  Wnowethnot,  it  being 
no  part  of  his  Censure  in  Star-Chamber)  was 
tniitsponed  from  the  said  Castle  to  the  island 
of  Sdlly,  a  place  so  barren  that  it  affords  not 
ordinary  necessaries :  where  he  hath  been  in  close 
durance  for  three  jrears  or  more,  and  not  suffered 
to  have  any  of  his  friends  come  at  him,  his  very 
wife  being  prohibited,  by  the  lords  of  the  ooun- 
ciKs  order,  under  pain  of  imprisonment,  not  to 
set  her  foot  upon  any  part  of  the  said  island  to 
enquire  of  hb  welfare.  So  that  your  petitioner 
hath  been  exiled  from  his  wife  and  divers  small 
children  three  years  and  more;  besides  the 
great  &traits  and  miseries  which  he  hath  sustain- 
ed during  the  said  time.  All  which  is  contrary 
to  (he  law  of  God  and  man,  and  the  liberties 
of  a  free  subject ;  and  to  the  utter  undoing  of 
your  petitioner,  hi&wifc,  and  children. 

Mny  it  therefore  please  this  honourable  as- 
sembly, to  take  these  pressing  grievances  of 
your  Peiitioner  into  your  conudarations,  aud  to 
afford  him  such  relief  therein,  as  in  your  grave 
wisdoms  shall  seem  consonant  to  justice  and 
e^QJty;  and  to  auigu  htm  for  counsel,  Mr. 
Atkins,  Mr.  Ludbore,  Mr.  Tomlins,  Mr.  Gor- 
don, and  Mr*  Randal,  to  assiht  him  in  Cbi^  his 
complaint ;  and  to  order  that  your  petitioner 
nmy  take  out  gratis  such  copies  of^die  said 
Censures,  Warrants,  and  Orders,  and  other  the 
proceedings  in  the  said  several  courts,  as  shall 
or  may  any  way  concern  this  his  sad,  yet  most 
just  complaint,  with  warrant,  from  this  honour- 
able house,  to  bring  in  his  witness. 

And  your  Petitioner,  as  in  duty  bound,  shall 
e%cr  pray  for  /our  prosperitit-s.   *J.  BA'iTwicx. 

The  humble-  Petition  ojf  HrKR\  Ih  rton,  late 
Exile,  and  clos*-  Prisoner  in  Cu-^tlc-Curnct^ 
in  tl JO  Isle  of  Guernsey,  * 

In  all  humbleness  sheweth;  I'hat  whereas 
your  petitioner,  o^i  the  5th  Nov.   1(336,  did 


preach  two  Sermons  in  his  own  parish  church 
m  St.  Matthew  Friday- street,  London,  for  the 
which  he  was,iu  December  then  next  following^ 
summoned  to  appear  before  Dr.  Duck,  one  of 
the  Commissioners  for  caus^  ecclesiastical,  a( 
Chiswick  in  the  county  of  Middlesex :  whera 
(with  the  register  of  itte  High  Commission 
court)  the  s.iid  Dr.  Duck  tendered  to  the  peti- 
tioner the  oath  ex  officio,  to  answer  to  certain 
articles  there  presented  :  VVhich  oath  the  Peti* 
tioner  refusing  to  take,  did  then  and  there  ap- 
peal from  the  said  court  ninto  the  king's  ma>- 
jesty ;  which  appeal  the  said  Dr.  Duck  did  ad- 
mit, and  the  saiu  register,  by  Dr.  Duck's  direc- 
tion, did  then  and  there  enter  in  writing. 

Notwithstanding  which  said  Appeal,  a  special 
High  Commission  court  was  shortly  alter  called 
at  London,  consisting  of  four  or  me  doctors; 
where  the  said  Commissioners  proceeded  ille- 
gally to  suspend  the  petitioner  in  his  absence  ; 
by  means  whereof,  as  of  the  threatcnings  of  tlie 
said  Commissioners,  he  was  inforced  to  keep  his 
house,  until  a  serjeant  at  arms,  with  divers  pur^ 
suivants,  and  other  armed  officers,  assisted  by 
alderman  Abcll,  then  sherifTof  London,  beset 
the  petitioner's  house  at  eleven  o'clock  at  nighty 
and  violently  broke  open  his  doors  with  iron 
crows,  and  the'  hke,  and  surprised  him  in  hi» 
house ;  he  making  no  resistance  at  all.  Where 
having  first  searched  his  study,  and  taken,  away 
such  books  as  they  pleased,  they  carried  your 
petitioner  to  prison  ;  whence,  the  next  day,  be- 
mg  the  2nd  of  February,  by  a  pretended  order 
from  tlie  •lords  of  the  council,  he  was  conveyed 
to  the  Fl«et,  and  there  kept  close  prisoner. 

During  which  imprisonment,  an  Information 
was  exhibited  against  the  petitioner  and  others^ 
in  his  majesty's  court  of  Star-Ctianiber ;  where- 
by he  was  charged,  inier  alia,  widi  the  publish- 
ing of  a  certaiu  Book,coniaiuing,  ''  An  Apolo* 
^  for  an  Appeal,"  with  the  said  two  sermons, 
mtitled,  "  God  and  the  king."  Wherein  he 
taught  subjects  to  yield  all  manner  ,of  due 
obedience  to  their  lawful  king,  and  reproved  all 
lawless  innovations  in  religion,  &c.  Which  In- 
formation the  petitioner  upon  his  oath  under 
ttie  hand  of  M.  Holt  being  then  of  his  counsel, 
assigned  by  special  order  from  the  said  court, 
did  put  in  his  Answer  wherein  he  alledged  such 
things  oidy  as  his  said  counsel  conceived  to  b«* 
material,  and  pertinent  to  his  just  defence  in  , 
publishing  the  said  Book  ;  but  denied  all  other 
matters  m  the  said  information  contained. 
Which  said  Answer  being  admitted  and  receive 
ed  in  court,  the  petitioner  (being  then  a  close 

F'risoner)  not  only  attended '  the  exhibiting  of 
nterrogatories,  according  to  the  custom  of 
that  court,  but  witlud,  after  some  universal 
delay,  did  wrjte  unto  the  kitig's  -Attorney  to 
hasten  them ;  but  before  the  Examiner  came,, 
the  petitioner  heard  that  his  sai<l  Answer  was 
referred  to  sir  John  Bramston,  kt.  L.  C.  Justice 
of  the  King's-Bench,  sir  John  Finch,  then  chief 
Justice  of  the  Common  Pleas,  and  was  by  them 
wholly  expunged  as  impertinent. and  scanda* 
lous,  save  only  the  not  Uuilty.  And  the  peti* 
uoner  understanding  the  'Answer  he  Was  tn 
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make  to  the  Interrotratories  was  to  be  reckoned 
as  a  part  ot'  h»  Answer  admitted  in  court,  but 
afterward*  t'xp untied  as  impertinent  and  &cuu- 
daiouSy  as  aforesaid :  so  as  if  he  sitould  tiien 
have  answered  the  Inierroguturicb,  lie  shouhJ 
thereby  have  absented  to  tltc  suid  act  of  i!ie 
said  Ju<4gi>Sy  and  so  the  condiinnuti>«n  of  hi^ 
cause  before  the  iiearing ;  whereby  he  hh'juhl 
have  contradicted  his  former  oath,  tliathis  said 
Answer  was  a  true  Au!)wer;  and  so  sliould 
justly  have  brought  himself  undc  r  the  guilt  of 
wilful  perjury,  and  hia  cause  undfTJust  censure. 
For  that  very  reason  he  held  himself  not  bound, 
as  he  conceived,  to  answer  ti.e  Interrogatories: 
for  that  liis  said  answer  was  so  expunged,  and 
the  (Not  Guihy)  as  ihe  foot  so  lied  to  the  head 
without  the  main  body,  s^nd  in  the  judge's  own 
wordi>,  as  the  petitioner  could  not  in  any  sort 
take  or  acknowledge  it  now  for  otlier  than  the 
judge's  own  answer;  as  may  appear  upon  le- 
cord  in  the  same  court. 

'  Nevcrllieless  the  Court  taking  the  same  In- 
formation pro  conjhxoj. and  refusing  to  penuit 
a  copy  of  the  petitionA-'s  own  true  Answer,  as 
also  of  his  reasons  of  not  answering  the  In- 
terrogatories, both  which  at  his  censure  he  ten- 
dered to  the  court,  desiring  they  might  be  then 
ami  there  pub'ickly  iead  the  14th  of  June,  13 
Caroli  Wes;^,  proceeded  to  censure  :  whereby 
^our  petitioner  was  censured  in  a  fine  of  5,000?. 
to  his  mnjcaiy,  to  be  dtprivcd  of  his  ecclesias- 
tical benefice,  degraded  from  his  ministerial 
functioQ  and  degrees  in  the  university,  and  or- 
dered to  be  set  on  the  pillory,  where  both  his 
ears  were  to  be  cut  off;  confined  to  perpetual 
close  hnprisonmcnt  in'  Lancaster-castle :  de^ 
barred  the  access  of  his  wife  or  any  other  to 
come  to  him  but  his  keeper ;  and  denied  the 
use  of  pen,  ink,  and  paper.  All  which,  except 
the  fine,  was  executed  accordingly.  And  after 
liis  close  imprisonment  fbr  twelve  weeks  in  the 
common  jail  in  the  said  castle,  he  was,  by  what 
extrajudicial  order  he  knows  not,  transported 
by  the  conduct  of  one  Brian  Burton,  appointed 
by  the  high  sheriff  of  Lancaster,  who  used  your 
petitioner  very  basely  and  deceitfully,  in  that 
his  transportation,  which  was  in  the  winter 
fleason,  through  dangerous  seas,  to  the  apparent 
hazard  both  of  his  health  and  Hfe,  to  the  said 
-castle  of  Guernsey,  where  he  remained  a  close 
prisoner  and  exile  almost  three  whole  years ; 
his  wife  utterly  prohibited,  upon  pain  of  im- 
prisonment, to  set  her  foot  upon  any  part  of 
the  island  where  she  might  but  inquire  how  her 
husband  did  :  contrary  to  the  laws  of  God  and 
the  liberties  of  this  kingdom. 

May  it  the^efore  please  this  hononrable 
house,  to  take  the  petitioner's  sad  cause  into 
consideration  ;  and  fur  better  manifestation  of 
his  grievance  in  this  cause,  to  assign  him  for 
counsel  Mr.  Serjeant  Atkins,  Mr.  Tomlins,  and 
Mr.  Gordon,  to  assist  him  in  his  cause,  and  to 
Command  that  he  may  take  out  such  copies 
gratis  out  of  the  said  several  courts  as  do  or 
may  concern  his  cause. 

And  your  Petitioner,  as  in  duty  hound,  shall 
daily  pray  for  your  prosperities. '    H,  Bubtov. 


These  Petitions  being  read,  they  wcr«  re- 
ferred to  the  Committee  appointed  for  inquiring 
into  the  proceedings  of  the  Star-Chambir  and 
Ili^h  Comuiis'sion  Court,  and  upon  their  Im- 
port the  houae  came  lo  tiie  following  Kesola* 
tious. 

•  As  to  Dr.  Bastwick,  Ftb.  22, 1640. 

1.  K( solved,  *•  That  the  l*iecepi  made  br 
the  arch) li) hop  of  Canterbury  and  otliers,  high 
comunssioners  for  cim*es  ecclesiastical  HUhm 
the. realm  of  England,  for  the  iippieheuding  liie 
l>ody  of  Dr.  Bustvtick  and  searching  for  and 
seizing  his  hooks;  and  toe  messengers  actiup 
thereupon  in  searching  Dr.  Bastwick's  hotbe, 
and  seiz'ug  his  Books  and  Papers,  are  ai^aiii^t 
law  and  the  liberty  of  the  subject.  2.  Thit 
the  Sentcdce  gi%en  against  Dr.  Bastwick  bv 
the  High  Commissioners,  and  the  prucee(iiu^« 
whereupon  that  sentence  is  grounded,  and  ibe 
execution  of  tliat  sentence,  are  against  law; 
and  that  the  sentence  is  void,  and  that  Dr. 
Bast«»ick  ought  to  be  restored  to  theeiercsbc 
and  practice  of  physick,  and  to  'ha\e  repara- 
tion and  recompence  for  his  damage  and  \n*A 
sustained  by  the  said  sentence  and  executiuu. 
.i.  That  all  those  several  commissioners  of  tlje 
high  commission  court  which  voted  against  Dr. 
Bastwick,  in  the  Sentence  pronounced  agaiust 
him,  ought  to  give  satisfaction  to  Dr.  Bastwick." 

The  house  afterwards  resumed  tite  Debate 
concerning  Dr.  Bastwick^  Whereupon  it  nai 
farther, 

4,  Resolved,  '^  That  the  proceedings  agaioit 
Dr.  Bastwick  are  against  the  law  aud  hbeitr 
of  the  subject,  as  also  the  Sentence  sigaiust  bim 
ought  to  be  reversed,  the  tine  of  6,000/.  An- 
charged,  and  he  Imve  leparation  for  his  looses 
aud  sufferings.  5.  That  the  Orders  aud  Wur- 
nuits  from  the  Council- Board  for  Dr.  Bast- 
wick's exile,  and  transferring  him  from  the 
caailc  of  Launceston  to  the  i^e  of  Scilly,  and 
his  imprisonment  there,  are  against  the  bir 
and  liberty  of  the  subject,  and  that  he  ought  to 
have  reparation  for  his  losses  and  damages  mis- 
tained  by  those  orders,  and  that  imprisonoieDt. 

'^Presentat  iheseniencein  the  Star-chamber 
these  lords  and  privy-counsellor»  following: 
The  Lord  Keeper,  duke  of  Lenox,  earl  of  Pem- 
broke, earl  of  Holland,  lord  Coltington,  sir 
Thomas  Jermin,  liord  Treasurer,  marquis  Ha- 
milton, earl  of  Dorset,  earl  Moreton,  lord 
Newhureh,  Mr.  Secretary  Cooke,  Lord  Pri»7 
^al,  ean  of  Arundel  and  Surrjr,  earl  of  Bndg* 
water,  viscount  Wimblelon^  sir  Henry  Vaac, 
Mr.  Secret.  Windebank.*' 

As  to  Mr.  Burton  ; 
1.  Resolved,  "That  the  four  Comniissionen, 
Dr.  Duck,  Dr.  Worrall,  Dr.  Saras,  and  Br. 
Wood,  proceeded  unjustly  and  illegally  is 
suspending  Mr.  Burton  ab  officio  et  beneficiOf 
for  not  appearing  upon  the  summons  in  the  first 
process.  2.  That  the  bre'aking  open  Mr.  Bor» 
ton's  house,  and  arresting  his  person  without 
any  caus«  shewed,  and  before  any  suit  depeiM|<i 
ing  against  him  in  the  Star^Chamber,.and  bi» 
close  impriioQmenc  thereupon)  art  againit  tkt 


As  to  Mr.  Pryon ; 

1.  Resolved,  "  That  the  Sentence  giren 
a^inst  Mr.  Prynn  in  the  Star-Chamber,  Fe- 
bruary 17,  9  Car.  is  iHegal,  and  given  without 
just  cause,  and  ought  to  be  reversed ;  and  that 
Mr.  Prynn  ought  to  be  discharged  of  the  fine 
of  5,000/.  imposed  by  the  said  Sentence,  and  of 
nil  extents  thereupon,  and  of  his  imprisunment 
decreed  by  that  Sentence.  2.  That  Mr.  Prvnn 
ought  to  be  restored  to  his  degrees  in  the  Uni- 
versity of  Oxford,  and  to  the  society  of  Lin- 
coln VInn,  and  CO  the  eicercise  of  his  profession 
of  an  Utter  Barrister  at  law,  and  to  his  chamber 
again  at  Lincoln  Vlnn.  3.  That  Mr.  Prynn  ought 
to  have  reparation  for  such  damages  and  preju- 
dice as  he  hath  sustained  by  the  said  Sentence 
and  proceedings.  4.  That  the  Sentence  given 
against  Mr.  Pr>nn  in  the  Star-Chamber,  14 
Junii  1637,  13  Car.  is  illegal,  and  given  with- 
out any  just  cause,  and  therefore  ought  to  be 
reversed ;  and  that  he  ou^hi  to  he  dischar{;ed 
of  the  fine  and  imprisonment  thereby  decreed, 
and  thath^  ought  to  have  reparation  and  reconj- 
pence  for  the  dama|;es  sustained  by  th^t  Sen- 
tence, and  the  execution  thereof. — That  the 
Warrant  dated  27  Au«j.  13  Car.  for  the  trans- 
portation of  Mr.  Prynn  fnnn  Caernarvon- Cas- 
tle to  the  isle  of  Jersey,  and  hia  imprisonment 
there,  and  other  restraints  therein  men  tinned, 
are  against  the  law  and  liberty  of  the  subject, 
and  that  he  ought  to  be  discharged  of  that  im- 
prisonment, and  to  htwe,  reparations  for  his  da- 
mages sustained  thereby.  5.  That  the  Impri- 
sooment  «f  Mr.  Prynn,  by  a  warrant  dated  the 
1st  of  Feb.  1632,  under  the  hands  of  Thomas 
lord  Coventry,  I-ord  Keeper  of  the  Great  Seal 
of  England,  Uichnrd  lord  archbishop  of  York, 
Henry  earl  of  Manchester,  Edward  earl  of 
Dorset,  Henry  lord  viscount  Falkland,  William 
lord  bishop  of  London,  Edward  lord  New- 
burgh,  and  sir  Thomas^  Jermin,  is  unjust  and 
illegal^  and  that  they  ought  to  gWre  Mr.  Pryon 


sati!»faction  for  the  damages  sustained  by  his 
imprisonment." 
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law  and  liberty  of  the  subject.  3.  That  John 
Wragg  hath  offended  in  searching  aud  seizing 
the  Books' and  Papers  of  Mr.  !gurton,  by  co- 
lour of  a  general  warrant  dormant  from  the 
Hi^h  Commissioners,  and  that  the  ^aid  warrant 
is  against  Law  and  the  Liberty  of  the  Subject; 
and  (hat  Serjeant  Dend^  and  alderman  A  bell 
have  offended  in  breakmg  open  the  house  of 
Mr.  Burton,  and  ought  respectively  to  make 
him  reparations  for  the  same.  4.  That  Mr. 
Burton  ought  to  have  reparation  and  recom- 
peuce  for., damages  sustained  by  the  aforesaid 
proceedings  from  Dr.  Duck,  &c.  5.  That  the 
Warrant  from  the  Couiicil-Board,  dated  at 
Whitehall,  Feb.  2,  1636,  for  the  committing 
Mr.  Burton  close  prisoner,  and  the  commit- 
ment thereupon,  is  illegal,  and  contrary  to  the 
liberty  of  the  subject.  6.  Tliat  the  archbishop 
of  Canterbury,  bibhop  of  London,  and  the  earl 
of  Arundel,  the  earl  of  Pembroke,  sir  Henry 
Vane,  secretary  Cooke,  and  secretary  Winde- 
bank,  do  make  reparation  tn  Mr.  Bnrfon 
for  his  damages  sustained  by  his  imprison- 
ment.'' 


*^  The  Sentence  of  the  Court,",says  Kennet^ 
"  was  a  Fine  of  5,000/.  upon  each  delinquent 
to  the  kintr,  with  pillory  and  los)  of  ears,  and 
the  very  remainder  of  ears :  after  which  suffer- 
ing, they  were  committed  close  prisoners,  one 
to  the  castle  of  Lauceston  in  Corn^val,  another 
to  the  castle  of  Lancaister,  and  a  third  to  Car- 
narvon castle  in  Wales;  from  whence  they 
were  afterward  removed  to  remote  islands,  and 
no  access  ef  friends  allowed  to  them.  And 
here,  though  the  insolence  of  these  men  was 
very  great,  their  punishment  was  thought  ex 
ti;euiely  to  exceed  it.  Some  moderate  penal- 
ties might  have  left  ^hem  under  the  neglect  of 
beinu;  bold  and  imprudent  writers.  But  t!hes« 
terrible  blows  upon  them,  ra^ed  them  in  the 
eyes  of  the  people  into  the  reputation  of  suf- 
ferers and  confessors  for  the  best  of  causes^ . 
Religion,  Liberty,  and  Property.  The  lord 
Clarendon  delivtrs  a  wise  ancj  true  opinion  of 
these    men,    and   their  prosecution.     *  They 

*  were  three  persons  ra')St  notorious  for  their 

*  dccl.ircd  malice  against  the  government  of 

*  the  church  by  bishops,  in  their  several  (iooks 

*  and  Writings,  which  they  had  published  to  cor- 

*  rupt   the  people,    with  circumstances  very 

*  scandalous,  and  in  languai^e  very  scurrilous 

*  and  impudent ;  which  all  men  thought  de- 
'  served  very  exemplary  punishment:  they  were 
'  of  the  three  several  professions  which  had  the 

*  most  iniiuence  upon  the  people,  a  divine,  » 

*  common  lawyer,    and  a  doctor  of  physic; 

*  none  of  them  of  interest,  or  any  esteem  with 

*  the  worthy  part  of  their  several  professions, 
'  liaving  been  formerly  all  looked  upon  under 

*  characters  of  reproach:  yet  when  rhey  were 

*  all  sentenced,  and  for  the  execution  of  that 

*  Sentence    brought  out   to  be   punished    as 

*  common  and  signal  rogues,  exposed  upon 
f  scaffolds  to  have  their  ears  cut  off,  and  their 

*  faces  and  foreheads  branded  with  hot  irons  _ 

<  (as  the  poorc!»t  and   most  mechanic  male- ' 

*  factors  used  to  be,  when  they  were  not  ahla 
'  to  redeem  themselves  by  any.  fine  for  their 

<  trespasses,  or  to  satisfy  any  damages  fur  tho 

*  scandals  they  had   raised   ngainr>t  (he  good 

*  name  and  reputation  of  others)  men  begun  no 

*  more  to  cousider  their  manners,  but  the  men ; 
'  and  each  profession,  with  anger  and  indigna- 
'  tion  enough,  thought  their  tducatiou,  and  de- 

*  prees,  and  quality,  wotdd  have  secured  them 

*  from  such  infamous  jud*;nients,  and  treasured  ' 

*  up  wrath  for  the  time  to  come.'  *' 

ly)rd  Clarendon  says,  **  There  cannot  he  a 
better  instance  of  the  unruly  and  mutinous 
Spirit  of  the  city  of  London,  which  was  then 
tne  sink  of  all  the  illhuoiours  of  the  kini:d(.«n, 
than  the  triumphant  entry  which  some  persons 
at  that  tinte  made  into  London,  who  had  been 
befofe  seen  upon  pillories,  and  stigmatized  as 
libellous  and  infamous  offenders :  of  which 
classes  of  men  scarce  any  age  can  a6brd  the 
like.  There  had  been  three  persons  of  several 
professions  some  years  before  censured  in  the 
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Star^chnmbery  William  Pry  on  a  baitister  of 
LiiicolnVinn,  John  Bastwick  a  doctor  of  phj- 
ftiCy  and  Uenrjr  Burton  a  minister  and  lecturer 
of  London. — The  first,  not  unlearned  in  the 
profession  of  the  law,  as  far  as  learning  is  ac- 
c}uired  by  the  mere  reading  of  books;  Dot  be- 
ing a  person  of  great  industry,  had  spent  more 
time  in  reading  divinity;  and  which  marred 
that  divinity,  in  the  conversation  of  factious 
ai)d  hat-headed  divines :  and  so,  by  a  mixture 
of  all  three,  with  tiie  rudeness  and  arrogance  of 
bis  own  nature,  had  contracted  a  proud  and 
Tenomous  di^lilce  to  the  discipline  of  the  Church 
of  Englanil ;  -and  so  by  degrees,  as  the  progress 
is  very  natural,  an  equal  irreverence  to  the  go- 
vernment of  the  state  too ;  both  which  he  vented 

•in  several  absurd,  petulant,  and  supercilious 
discourses  in  priup. — ^Thc  second,  a  half-%vitted, 
crack-brained  fellow,  unknown  to  either  uni- 
rer&ity,  or  the  college  of  physicians;  but  one 
that  had  spent  his  time  abroad,  between  the 
schools  and  tlie  camp,,  for  he  had  been  in  or 
passed  through  armies,  and  had  gotten  a  doc- 
torship,  and  Latin;  with  which,  in  a  very  flow- 
ing style,  with  some  wit  and  much  malice,  lie 
inveighed  against  the  prelates  of  the  church  in 
a  book  which  he  printed  in  Holland^  and  in- 
doBtriousl^r  dispersed  in  London,  and  through- 
out the  kingdom;  havipg  presumed,  as  their 
modesty  is  always  equal  co  their  obedience,  to 
dedicate  it  *  to  the  sacred  majesty  of  the  king.' 
-7-Tbe  third  had  formerly  a  kind  of  relation 
by  service  to  the  king ;  having,  before  he  jtook 
orders,  waited  as  closet-keeper,  and  so  attended 
at  canonical  hours  with  the  books  of  devotion 
upon  his  majesty  when  be  was  prince  of  Wales; 
and  a  little  liefore  the  death  of  king  James  t*ok 
orders:  and  so  his  highness  coming  shortly  to 
be  king,  the  vapours  of  ambition  fuming  mto 
his  head  that  he  was  still  to  keep  his  place,  he 
would  not  think  of  less  than  being  clerk  of  the 
doset  to  the  new  king,' which  place  his  miyesty 
conferred  upon,  or  rather  continued  in,  the 
bishop  of  Durham,  Dr.  Neyl,  who  had  long 
•erved  king  James  there.  Mr.  Burton  thus 
disappointed,  and,  as  he  called  it,  despoiled  of 
his  right,  would  not,  in  the  greatness  of  bis 
heart,  sit  down  by  the  affronf ;  but  committed 
two  or  three  such  weak,  saucy  indiscretions,  as 
caused  an  inhibition  to  be  sent  him,  '  that  he 

, '  should  Jiot  presume  to  come  any  more  to 
*  court :'  and  from  that  tFrnehe  resolved  to  re- 
venge himself  of  the  bishop  of  Durham,  upon 
the  whole  order;  and  so  turned  lecturer  and 
preached  against  them;  being  endued  with 
malice  and  boldness,  instead  of  leamiog  and 
any  tolerable  parts. 

**  These  three  persons  haying  been  for  serend 
follies  and  libelling  humours,  first  gentiv  repre- 
hended; and  after,  for  their  iDCorrigibleness, 
more  severely  censured  and  inprisouM;  found 
some  means  m  prison  of  oonespondence,  which 
was  not  before  known  to  be  between  them ; 
and  to  combine  themselves,  in  a  more  pestilent 
and  seditions  Libel  than. they  had  ever  before 
tented ;  in  which  the  honour  of  the  king^  ^ueen, 
^DttAs«Uon»  aiidb>sbop%  was  wiih  cqaJ^licwBca 


blasted  and  traduced;  which  was  faithfully  dis- 
persed by  their  proselytes  in  the  city.  Tl»e 
authoxs  were  quickly  and  easily  known,  ind 
had  indeed  too  much  ingenuity  to  deny  it;  ind 
were  thereupon  brought  tc^ether  to  the  Star- 
Chamber  ore  tenta ;  where  they  behaved  diem- 
selves  with  marvellous  insolence;  with  full  con- 
fidence demanding  <  that  the  bishopii  wlw  sate 
'  in  the  court,  being  only  the  archbi&hop  of 
'  Canterbury,  and  the  bisliop  uf  London,  mig'it 

*  not  be  present,  because  they  were  eaemie*, 
'  so  parties :'  which,  how  sca'ndalous  and  ridi- 
culous soever  it  seemed  then  ihere,  was  good 
logic  and  good  law  two  years  after  io  Scotland, 
and  served  to  banish  the  bi>hops  of  that  kinj;- 
dom  both  from  the  Council- table  and  the  as- 
sembly* Upon  a  very  patient  and  solemn  hear- 
ing, in  as  iuU  a  court  as  ever  I  saw  in  tlmt 
place,  without  any  diflerence  in  opinion  or  dis- 
senting voice,  they  were  all  three  censured  as 
scandalous,  seditious,  and  infamous  penoos, 
'^o  lose  theic  ears  in  the  pillory,  and  to  beim- 

*  prisoned  in  several  jails  during  the  kipg*s  pha- 

*  sure :'  all  which  was  executed  with  rigour 
and  severity  enough.  But  yet  their  itch  of 
libelling  still  broke  out,  and  their  friends  of 
the  city  found  a  line  of  communication  with 
them.  Hereupon  the  wisdom  of  the  state 
thought  fit,  th^t  those  infectious  sores  slioold 
breath  out  their  corruption  in  some  air  more 
remote  from  that  catching  city,  and  less  liable 
to  the  contagion :  and  so,  by  an  order  of  the 
lords  of  the  council,  Mr.  Prynn  was  sent  to  a 
castle  i;i  the  island  of  Jersey ;  Dr.  Bastwick 
to  Scilly ;  and  Mr.  Burton  to  Guernsey;  where 
thejr  remained  unconsidered,  and  truly  I  tbiok 
unpitied,  for  they  were  men  of  no  virtue  or 
merit,  for  the  space  of  two  years,  till  the  begii^ 
oing  of  this  present  parliament. 

"  Shortly  upon  that.  Petitions  were  pre- 
sented by  their  wives  or  friends,^  to  the  house 
of  commons,  ex(^|:essing  their  heavy  ceosarts 
and  long  sufferings ;  and  desiring,  by  waj  of 
appeal,  *  that  the  justice  and  rigpor  of  that 

*  sentence  mi^ht  be  reviewed  and  a>hsklered ; 
'  and  that  their  persons  might  be  broafbc  firm 
^  those  remote  and  desolate  places  iti  Loodoa, 

*  that  so  they  might  be  Able  to  focilitsU  or 
<  attend  their  own  busmess.*  The  sending  for 
them  out  of  prison  (which  was  the  main)  took 
up  much  consideration  :  for  thoogh  verjr  nw>5 
who  had  no  kindness^  had  yet  compassion  for 
the  men;  thinking  they  had  su£kred  eoooeh; 
and  that  though  they  were  scurvy  fellows,  thej 
had  been  scorvily  used :  and  otben,  had  not 
only  afiection  to  their  persons  as  having  sufered 
for  a  common  cause ;  but  were  cooceroed  to 
revive  and  improve  their  usefol  fiu:olties  of 
libelling  and  reviling  authori^ ;  aod  to  make 
those  ebullitions  of  their  matice  not  tboqgbt 
noisooi  to  the  state :  yet  a  Sentenceof  a  iQ- 
preme  court,  the  StaiOhamber  (of  which  thej 
bad  not  yet  spoke  with  irreverence^  was  ool 
lit^tly  to  be  blown  off:  bat,  when  tbo  i««« 
informed,  and  had  considered,  that  by  that 
Seotenoe  the  petitioners  were  condcnuisaw 

prisw*  in  Lopioai  .«nd  ww  tto^ 
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removed  thence  by  eo  order  of  the  lords  of  the 
council ;  they  looked  upon  that  order  as  a  rio- 
btion  of  the  Sentence:  aad  so  made  no  scruple 
to  order  '  I'hat  the  prisoners  should  he  re> 

*  moved   from   those    foreign   prisons,  to   the 

*  places  to  which  they  were  regularly  first  com- 

*  niitied.'  And  to  that  purpose,  warrants  were 
signcfl  by  the  Speaker,  to  the  governors  and 
cjprains  of  the  several  castles,  '  to  bring  them 
ia  safe  custody  to  LonHchi :'  which  were  sent 
^ith  all  possible  expedition. 

**  Prynn  and  Burton  being  neighbours  (though 
in  dFstinct  islands)  landed  at  the  same  time  at 
Southampton ;  where  they  were  received  and 
entertained  with  extraordinary  demonstrations 
of  alfcctioQ  and  esteem ;  attended  by  a  mar- 
vellous confiux  of  company  ;  and  their  charges 
not  only  borne  with  great  magnificence,  but 
liberal  presents  given  to  them.  And  this  me- 
thod and  ceremony  kept  .them  er)mpany  all 
their  journey,  great  herds  of  people  meeting 
tliem  at  tlieir  entrance  into  all  towns,  and  wait- 
in;;  upon  them  out  with  wonderful  acclamations 
of  joy.  When  they  came  near  to  London, 
multitudes  of  people  of  several  conditions, 
some  on  horseback,  others,  on  foot,  met  them 
some  miles-from  the  town ;  very  many  having 
been  a  day's  journey  ;  and  they  were  brought, 


about  two  of  the  clock  in  the  afternoon,  in  at 
Charing-cross,  and  carried  into  the  city  by 
above  ten  thousand  persons,  with  bougl.s  and 
flowers  in  their  hands;  the  common  people 
strewing  flowers  and  herbs  in  the  way  as  they 
passed,  making  great  noise,  and  expressions  of 
joy  for  their  deliverance  and  return ;  and  in 
those  acclamations,  mingling  loud  and  virulent; 
exclamations  against  the  bishops,  '  who  bad  so 
*  cruelly  prosecuted  such  godly  men/  In  the 
same  manner,  within  five  or  six  days  after,  and 
in  like  triumph.  Dr.  Bastwick  returned  from 
Scilly ;  landing  at  Dover ;  and  from  thenco 
bringing  the  same  testimonies  of  the  aflections 
and  zeal  of  Kent,  as  the  others  had  done  frorli 
Uampshire  and  Surrey,  was  met  before  he 
came  to  Southwark  by  the  gapd  people  of  Lon- 
don, and  so  conducted  to  his  lodgmg  likewise 
in  the  city."     1  Clarendon,  199. 

By  the  Habeas  Corpus  Act,  31  Car.  12,  §  12, 
it  is  enacted,  That  no  subject  of  the  realm» 
inhabitant  or  resiant  of  England,  Wales,  or 
Berwick  upon  Tweed,  shall  be  sent  prisoner 
to  Scotlanti,  Ireland,  Jersey,  Guernsey,  &c. 
or  other  place  beyond  the  seas,  under  hgivy 
penalties  'u|)on  all  persons  concerned  in  con- 
triving such  commitment,  or  transportation. 


146.  Proceedings  in  the  Star-Chamber  against  Dr.  John  Williams, 
Bishop  of  Lincoln,  for  publishing  false  News  and  Tales  to  the 
Scandal  of  his  Majesty. s  Government;  for  revealing  Counsels 
of  State  contrary  to  hia  Oath  of  a  Privy  Counsellor;  and  for 
tampering  with  the  King's  Witnesses:  13  &  14  Charles  L 
A.  D.  1637/    [2  Rushw.  Coll.  416.  803.] 


i^ir  John  Banks  knight,  his  Majestt/s  Attorney- 
General,  PlaintitF,  the  right  reverend  Father 
in  God,  John  Lord  Bishop  of  Lincoln,  Wal- 
ter Walker,  Tho.  Lund,  Cad wnladerPowel, 
Richard  Williams^  William  Catlin  clerk, 
Ed.  Lake,  Jo.  Mosteyn,  and  George  Wal- 
ker, Defendants. 

Prig  EON'S  credit  coming  in  question,  heing 
a  matrritd  Witness  for  the  Bishop  of  Lincoln, 
the  king's  Attorney-General  let  fall  the  first 
Bill,  fearing  a  defect  of  testimony,  and  preferred 
a  second  Bill  against  the  bishop  for  '  tamper- 
'  insjrwiih  the  king's  witnesses/  and  upon  that 
account  the  Cause  came  on  the  11th  of  July, 
1637,  which  held  nine  days  debate  in  hearing; 
and  grt^at  was  the  concourse  qf  people  ever^ 
day  to  the  court  of  Star-Chamber  to  hear  this 
great  Cause,  the  Bishop  being  at  that  time 
much  pitied  by  the  people,  who  then  cast  out 
fpeeches  that  that  Bishop  was  prosecuted  be- 
cause the  state  wanted  Money  t(r  go  to  war 
against  the  Scots,  and  that  it  was  fit  he  should 
Meed  in  his  purse  by  the  Censure  of  die  court 
of  Star-Chamber  to  pay  a  round  fine  to  the  king 
of  lO  or  12,000/. 

The  Information  doth  chaise  the  said  Bishop 
with  a  practice  Ufiduly  to  gain  tb«  sight  and  pe- 
VOJ^  lit. 


rusal  of  certain  Examinations  taken  by  the 
Lords  of  his  majesty's  Privy-Council,  and  com* 
man ded  by  them  to  be  kept  secret  fromth* 
view  of  all  men,  to  the  end  unlawfully  and  cor- 
ruptly to  procure  Witnesses,  directions  and  ia« 
structions  for  Witnesses  to  make  Proofs  to  con* 
tradict  and  weaken  the  said  Examinations :  and 
for  practising  and  corruptly  tainpering  with 
Witnesses  to  retract  their  former  Testimonies^ 
and  to  var^  from  the  same  upon  their  second 
Examination  :  And  for  tampering  with,  and 
soliciting  other  Witnesses,  produced,  and  to  be 
examined  for  his  majesty,  not  to  depose  against 
the  said  Lord* Bishop,  but  to  conceal  their 
knowledge,  and  say  they  did  not  remember; 
and  for  Perjurv  in  an  Affidavit  mad*  by  the 
Defendant  CatHu  in  this  Court,  and  suborna- 
.tion  thereof:  And  for  other  offences,  as  by  the 
said  Cprnplainaut's  information  more  atlai^e  it 
doth  and  may  appear. 

Upon  full  and  deliberate  hearing  whereof  it 
plainly  and  evidently  appeared  to  this  honour* 
able  Court,  that  there  being  another  Cause  for* 
merly  depending  in  this  court,  between  his  ohh 
jesty's  Attorney-General  Plaintifl;  and  the  said 
Lord  Bishop  of  Lincoln  Defendant,  for  publish- 
ing false  News  and  Tales,  to  the  Scandal  of  his 
majest)f's  Government,  and   for  revQaliog  of 

31> 
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Counsels  of  State  contrary  to  his  oatb  of  a  pri- 
vy-counsellor; cne  John  Prigeon,  g«nt.  was  in 
that  cause  examined  as  a  Witness  fur  the  De- 
fendant, and  by  an  Oder  made  in  Hillary 
Term  10  Car.  regis,  liberty  was  given  to  the 
Plaintiff  to  examine  the  credit  of  ihe  said  Pri- 
eeon  upon  certain  Excpptions,  whicli  were  de- 
livered into  this  court:  And  liberty  given  to 
the  Defendant  also  to  examine  Witnesses  to 
uphold  and  maintain  his  credit;  in  one  of 
which  Exceptions  was,  amongst  other  things, 
cunuined, .  1  hat  the  said  Prigeon  being  by  one 
Elizabeth  Hodgson,  upon  her  oath,  accused  to 
have  begotten  a  bastard  child  on  her  body : 
And  being  by  the  two  nextjusticesof  the  peace 
adjudged  the  reputed  father;  and  appealing 
from  them  to  the  next  Quarter-sehsiohs  held  in 
the  9th  year  of  his  majesty's  reign ;  to  mislead 
the  court  of  Quarter-sessions,  and  to  free  him- 
self frqm  that  accusation,  did  at  several  times, 
«nd  by  several  persons  and  means,  alter  he  was 
so  accused,  labour  to  corrupt  the  said  Elizabeth 
Hodgson,  and  for  money  to  procure  her  to  lay 
the  said  bastard  child  on  some  other  father, 
and  to  i)vear  that  some  other,  and  not  tlie  said 
Prigeon,  had  begotten  the  said  bastard ;  and 
that  he  did  labour  some  Witncssc  s  that  could 
liave  testified  against  him,  touching  the  said 
bastard,  at  the  said  Quarter-sessions^,  tu  suppress 
their  Testimonies,  and  drew  or  endeavoured  to 
draw  others  to  equivocate  upon  their  oaths, 
when  they  did  appear. 

Mr.  Gardiner,  Recorder  of  London,  made  a 
long  and  witty  defence  for  the  Bishop  for  seve- 
ral days  together,  much  of  whicli  is  repeated  by 
some  of  the  lords  in  their  Speeches,  which,  for 
brevity  sake,  we  omit ;  referring  the  reader  to 
thoie  repetitions  which  some  of  the  lords  do 
make  of  the  Defence. 

As  to  the  first  Bill  depending  against  the  bi- 
shop of  Lincoln  in  the  court  of  Star-Chamber, 
it  was  occasioned  by  the  Examinations  taken 
by  someof  the  privy-council,  of  sir  John  Lamb, 
and  Dr.  Sibthorp,  who,  amoni^i^t  divers  other 
things,  testified  against  the  bishop  of  Lincoln, 
that  the  said  bishop  did  give  them  ereat  dis- 
oouragement  in  their  proceedings  in  the  Eccle- 
siastical Courts  against  the  Puritans ;  and  that 
the  Bishop  asked  sir  John  Lamb,  what  kind  of 
people  those  Puritans  were  of  \i  horn  he  com- 
plained, and  whether  they  did  pay  the  Loan- 
Money  ?  to  which  sir  John  replied,  1  hey  did 
conform  upon  that  account,  and  (aid  their 
money ;  but  neverthelfss  they  were  Puritans, 
uot  conformable  to  the  Church  :  to  which  the 
bishop  replied.  If  they  pay  their  monies  so 
readily  to  the  kini;,  ihe  Puritans  are  the  kind's 
best  subjects,  and  I  am  sure,  said  the  Bishop,  - 
the  Puritans  will  carry  all  at  last.  These  Exa- 
minations were  sealed  up,  and  Mr.  Trumbel, 
clerk  of  the  council,  was  required  to  keep  them 
secret,  and  permit  none  to  -see  ihcm ;  but  a 
discovery  thereof  was  made  to  ihe  Bishop, 
which,  amongst  other  matters  of  state,  was  the 
occasion  of  the  first  Bill  in  this  court  against 
the  fiishopi  as  the  Information  did  set  foith. 


Sir  John  Banks  knight,  his  Msyesty's  Attoraej- 
General,  his  Reply  in  the  Case  agaiast  the 
Bishop  of  Lincoln. 

Miiy  it  please  your  lordships ;  Your  lord- 
ships have  heard  a  Defence  made  by  the  De- 
fendant's counsel,  that  consists  more  of  obser- 
vation than  of  proof,  and  in  examination  of  his 
Defence,  I  shall  make  It  appear  plainly,  that 
they  very  much  fail  in  their  own  observations. 
In  their  observations  they  Itave  been  curious  in 
distinction  of  times,  place,  and  other  circum- 
stances, to  descant  upon  the  particulars  of  nit.  j 
uesses,  and  men  that  were  no  parties  to  the  j 
suit ;  but  for  the  main  substantial  parts  of  the 
Defence  they^  liave  omitted.  I  shall  desire  to 
observe  to  your  lordships,  that,  wiih  a  great 
scandal  on  his  majesty's  Proceedings  in  this 
Court,  they  have  told  yon  stories  and  ulestliai 
should  be  ground  of  tiiis  suit,  viz.  That  ii  na» 
through  mahce  and  liatred  between  sir  John 
Mouuson,  Mr.  Amcocks,and  Prigeoo ;  whereat 
it  shidl  appear  unto  your  lordships,  that  the 
suit  was  upon  most  just  grounds,-  for  the  viadi- 
eating  of  public  justice,  and  that  sir  John 
Mounson  hath  done  nothing  in  this  Cause,  hut 
according  to  the  duty  of  his  place,  and  clearing 
his  own  reputation.  It  will  be  necessary,  since 
these  things  have  been  stirred,  not  for  your 
lordships  information,  who  knows  it  well,  but 
for  the  satisfaction  of  the  world,  to  clear  and 
justify  his  majesty's  proceedings,  that  I  give 
you  some  information  of  the  true  ground  of  tiiit 
suit,  and  of  the  necessity  of  it. 

Michaelmas  4  Car.  an  Information  wss  ex- 
hibited against  my  Lord  Bishop  by  niy  predc- 
ccHSor,  and  tlul  was  for  the  contriving  and  pub- 
lishing divers  false  Tales  and  News,  to  the 
scandal  of  his  majesty's  Government,  and  for 
revealing  some  things  contrary  to  the  duty  of 
his  place,  and  oath,  as  a  Privy-Counsellor. 
This  Cause  came  to  issue,  and  in  the  examina- 
tion of  Witnesses,  another  issue  happened,  a 
collateral  matter  by  itself  touching  the  credit 
of  Prigeon  :  Upon  examination  of  this  it  AH 
out,  (which  we  could  not  discover  before  pubU 
cation  in  the  first  Cause)  that  there  had  been 
such  tampering,  seducing,  and  labouring  of  tbe 
kin|;'s  Witnesse?*,  as  never  was  in  anycayse: 
There  hath  been  such  preparations,  surb  in- 
structions, such  limitations  to  his  own  Wit- 
nesses, to  direct  them  how  far  they  should 
swear,  to  what  to  give  answer,  and  to  what  not. 
Mv  lords,  these  proceedings,  if  they  might  be 
suffered,  tend  totally  to  the  subversion  of  aD 
justice:  for  the  proceedings  in  this  Court, 
as  in  all  other  courts,  is  by  examination  of 
Witnesses  returned  in  parchment,  not  ma  rocf; 
therefore  if  any  be  instructed  what  to  swear  to, 
and  it  so  returned  in  writing,  whether  throng 
threats,  or  for  fear,  or  favour,  or  affection,  it  ii 
impossirJe  you  should  give  a  just  Sentence, 
though  you  in  rend  it  never  so  clear.  My  lords, 
this  appearin;;  after  publication  in  the  first 
Cause,  it  was  time,  for  example  sake,  to  bring 
this  Cause  and  these' Misdemeanors  to  a  public 
Sciiteacc^  to  be  a  terror  to  all  oihtrt  for  the 
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like.  So  as,  my  lords,  this  Cause  is  not  ground- 
ed upon  the  fabulous  story  between  sir  Jo. 
Mounson,  Mr.  Amcocks,  and  Prifi;eon,  but 
upon  these  just  grounds  and  proceedings;  and 
lierein  we  liave  i^reat  Bause  to  bless  God,  and 
magnify  his  majesty's  justice,  that  we  live  not 
under  a  cobweb-law,  that  taketh  small  flies, 
and  lets  great  ones  pass.  This  presence  doth 
tell  us,  thut  honourable  persons  who  do  des«rve 
well  have  his  majesty's  favour,  and  their  own 
merits  do  receive  \  double  honour;  and  this 
person,  how  great  soever,  if  he  deserve  ill,  he 
must  receive  a  sentenc«  according  to  his  just 
demerit. 

My  lords,  I  shall  come  now  to  the  particular 
Charges,  and  therein  I  shall  bei^in  with  the  first 
Charge,  which  is  concerning  the  tampering  wiih 
the  four  Witnesses,  who  deposed  about  this 
bastard-child;  wherein  the  state  of  the  question 
•tandeth  thus.  In  February  10  Car.  there  was 
an  Order  for  the  examination  of  Prigeon's  cre- 
dit: among  other  things  theref  fell  out  a  ques- 
tion concerning  a  bastard-child,  whether  John 
Prigeon  was  the  reputed  father  yea  or  no? 
There  was  for  the  proof  ofthe  fact  produced  be* 
fore  the  justices  Dr.  Topham  and  Dr.  Farmery ; 
and  i»etbre  the  justices  at  public  sessions  several 
witnesses,  four  of  them,  Lunn,  Wetherel,  Anne 
Smith,  and  Tub,  deposed  directly,  that  this 
Prigeoii  was  the  father  of  this  child  j  some  by 
confession  from  him,  some  by  confession  from 
herself  being  the  mother  of  the  child,  who  were 
present  nt  the  time  of  her  delivery. 

These  Examinations  thus  taken  for  the  truth 
ef  it  that  he  was  the  father  of  the  bastard-child, 
the  justices  did  certify  it  in  public  sessions  ac- 
cordingly. But  now  my  lord  of  Lincoln  con- 
ceiveth  with  himself,  that  he  cannot  support 
the  credit  of  Prigeon*  (which  concerned  him  so 
much)  unless  he  could  get  these  four  witnesses 
to  vary  from  their  former  testimony,  and  by 
bis  agents  hath  laboured  as  you  have  heard. 
To  this  they  have  seemed  to  make  some  An- 
swer :  1 .  The  Order  made  2  Mail  9  Car.  and 
that  was  before  sir  John  Bowles,  Serjeant  Cal- 
lis,  and  others ;  and  that  Order  was  to  acquit 
Prigeon  of  the  bastard-child,  and  to  lay  it  upon 
one  Booth.  To  that  I  shall  give  a  clear  an- 
swer: first  of  all,  Dr.  Topham  and  Farmery 
that  were  the  men  that  took  the  Examinations 
concernine  this  bastard-child,  were  not  present 
at  the  making  of  this  Order.  Secondly,  The 
Witnesses,  those  four  of  them  that  should  give 
the  testimony  for  the  Proof,  no  one  of  them 
were  present :  and  it  is  proved  diat  Wetherel 
was  hired  to  be  absent :  and  in  the  last  place, 
this  Order  2  Maii  wascontraried  by  the  Order 
3  Oct.  when  all  the  other  justices  save  sir  John 
Bowles  Vere  present  at  the  sessions.  And  for 
the  order  that  was  confirmed  by  the  court  of 
King's-Bench,  it  was  upon  the  regality  of  the 
order,  but  not  in  respect  of  the  fact.  And,  my 
lords,  there  is  another  ground  of  it ;  for  at  that 
time  Prigeon  had  submitted  to  keep  the  bastard- 
child,  and  ^ven  bond  to  discharge  the  parkh, 
and  maintam  the  child.  This  was  proved  by 
two  witnesses:  but  the  offence  is  not  conaim* 


ing  this  bastard-child ;  for  suppose  a  man  had  a 
bastard-child,  will  that  mak«  his  testimony, 
wholly  void  ?  The  Charge  is,  that  aftei*  such 
time,  as  this  was  fully^ -deposed  by  four  wit* 
nesses,  there  must  be  a  labouring  with  them, 
and  giving  of  money  to  make  a  retractation.  1. 
For  Wetherers  retrac^Ution,  your  lordships  have 
heard  he  was  examined  at  the  sessions  1  Oct, 
that  he  did  confess  there  John  Prigeon  intreat- 
ed  him  not  to  appear  at  the  sessions,  and  that 
he  should  answer  to  no  more  questions  than 
the  court  asked  him ;  this  was  his  deposition  at 
the  Sissions.  Being  examined  in  the  second 
Cause,  there  he  doth  mince  his  Deposition, 
160  Int.  he  saith  Prigeon  did  not  draw  him  h^ 
bribes  or  rewards  to  equivocate.  And  that  it 
was  for  bribes  and  rewards  it  appearcth  hy 
Georue  Walker's  Examination  ;  (or  he  swear- 
eth,  that  this  money  was  to  be  paid  to  a  butcher 
by  6d.  in  a  joint;  so  it  was  not  given  as  a  bribe, 
hut  by  6d.  in  a  joint  of  meat.  George  Walker 
swearetli,  limt  Owen  and  Powel  shewed  We- 
therel a  Dictionary,  and  shewed  him  the  mean* 
ing  of  the  word  Equivocation  and  Suborhation, 
and  this  discourse  was  related  to  Elizabeth 
Smith.  To  which  the  Recorder  replied,  Mf. 
Attorney  mistakes  himself;  I  will  not  (saith 
the  Attorney^  touch  upon  any  thing  in  my 
Reply  that  will  not  plainly  appear  in  the  Books. 

To  take  off  this  Charge  concerning  Wetherel, 
they  have  read  Vtetherel's  Deposition,  (against 
whom  all  this  proof  is)  to  the  2,  3, 4,  and  5  Int. 
to  which  Interrogatories  his  Deposition  is  a 
plain  negative  pregnant,  made  upon  a  leading 
Int.  thus :  Whether  did  Powel  at  tlie  time  and 
place  aforesaid  request  you  to  write  yoar  name 
U)  any  note  at  all  r  (to  shew  thai  it  is  leading) 
Wetherel  answereth  Int.  5,  That  the  said  Powel 
did  not  in  January  aforesaid,  at  the  place  afore- 
said, request  him  to  write  his  Answer  to  any 
note,  or  to  any  note  to  such  effect ;  so  he  swear- 
eth  he  did  not  at  that  time  and  place  shew 
such  a  note.  The  Deposition  of  Walker  is. 
That  by  the  direction  of  Owen  and  Powel  he 
tendered  the  note,  as  by  tlie  direction  of  the 
lord  bishop.  Another  thing  upon  the  examina- 
tion of  Wetherel,  he  was  not  examined  till  the 
16th  of  May  13,  and  at  that  time  he  had  copies 
of  Walker's  Examinations,  and  so  prepared 
himself. 

This  is  the  answer  I  give  to  the  Deposition  of 
Wetherel. 

They  had  next  George  Walker,  a  Defendant, 
who  hath  confessed  against  himself  sufficient 
matteV,  for  which  I  hope  your  lordships  wili 
Sentence  him.  It  is  proved  he  was  imployed 
to  tamper  with  Alice  Smith,  and  he  most  be 
the  man  to  give  an  account  to  my.  lord  bishop^ 
of  the  proceedings.  They  say  it  was  a  lawful 
and  justifiable  4hing  to  ask.  a  witneiis  a  ques- 
tion, and  that  Wetherel  was  but  asked  the 
question,  and  nothing  more :  my  lords,  here  is 
more  than  asking  the  question,  it  appeareih  in 
the  proof  that  there  was  a  Note  delivered  by 
Powel  to  Walker  to  subscribe,  there  was  shew- 
ing to  Wetherel  a  Dictionary  to  expound  the 
words  Equivocation  and  Subornation;  so  it 
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was  not  an  asking  for  bare  information,  but  a 
tendering  of  uot«)»  to  avoid  equivocation  in  the 
cause. 

In  the  next  place  tbev  have  insisted  upon  the 
Deposition  of  Lunn  and  Alice  Smith;  wherein 
they  saV)  that  what  they  have  said  was  but  an 
ex}ilanatiOi)  of  what  they  had  formerly  sworn, 
and  no  n  tractation,  and  ihat  it  was  lawful  for 
a  witnes>  to  explain  liimself:  but  it  will  appear 
to  he  a  plain  retr,*ciaii«m.  1.  Alice  Smitli  did 
dtposi  torui  rl,,  that  Pri^eon  sent  for  her,  de- 
sinng'h  r  to  see  if  she  could  get  the  woman  lay- 
tlu^  chi.d  upon  any  otlier.  That  was  her  De- 
poj>it.oii'  ai  the  st-ssions.  But  in  the  second 
Cause  she  swt-areth  ii  was  to  get  her  to  lay  the 
child  upon  any  other  that  she  rrputed  to  he  the 
father  of  it,  and  not  upon  himself.  And  so  for 
Anne  Tub  her  Deposition  at  the  sessions,  that 
Prigecin  had  offered  her  20s.  to  get  her  lay  the 
child  upon  any  other  but  upon  him;  but  her 
Deposition  in  the  second  Cause  to  lay  the  child 
upon  some  tliat  were  the  true  father :  so  here 
is  a  Depo-sitiou  that  a  bribe  should  be  ^iven  to 
lay  the  child  upon  any  other  hut  upon  Prigeon, 
and  now  to  depose  to  lay  the  child  upon  the 
true  father,  U  a  crossing  of  the  former  depo- 
•itJoo,  and  far  from  an  explanation. 

They  have  taken  some  Exceptions  to  George 
Walker,  to  shew  how  improbable  a  thing  it  was, 
that  he  should  be  a  fit  person  Ho  negociate  in 
this  business,  and  tbev  told  your  lordships  some 
repsons:  Geoi^e  Walker  anrf*Prigeou  were  not 
kind,  and  therefore  unlikely  George  Walker 
should  be  employed  for  supporting  the  credit  of 
Prigeon.  1.  In  this  particular  they  have  not 
read  that  there  was  any  difference  between  them 
two.  2.  George  Walker  might  be  very  well 
made  choice  of  to  be  employed,  fur  he  was  a 
proctor  in  my  lord  bishop's  Court.  8.  Suppose 
there  were  differences  between  them  two,  this 
was  an  employment  for  the  bishop  of  Lincohi ; 
for  this  was  a  service  for  my  lord  bishop,  who 
was  much  engaged  to  maintain  the  credit  of  Pri- 
geon, for  it  appears  out  of  liis  own  mouth  by 
three  witnesses,  that  it  had  cost  hira  1,200/.,  and 
1,000/.  to  maintain  his  credit;  for  Prigeon  at 
this  time  had  taken  the  chiki  upon  him,  but  the 
service  that  was  to  be  done  was  for  the  bishop, 
•nd  therefore  George  Walker  a  fit  man  for  it. 
But  they  say  here  was  only  a  question  asked  of 
Alice  Smith,  whether  she  had  said  so  ?  here  was 
DO  tampering  with  her  to  alter  her  Deposition : 
Look  upon  the  Deposition  of  Alice  Smith  to 
Int.  29,  31,  and  there  it  will  appear  unto  your 
lordships,  it  was  not  a  bare  asking  of  a  question ; 
did  not  he  say  it  was  to  lay  the  child  upon  any 
other  that  was  the^true  father?  but  the  very 
<|ue8tion  asked,  they  endeavoured  to  have  proved 
in  the  seconid  Cause.  The  question  was,  whe- 
ther that  Ahce  Smith  could  depose  that  Prigeon 
said  unto  her.  Get  the  woman  to  lay  the  child 
upon  the  true  father  ?  Geoi^e  Walker  brought 
word  to  the  bishop  they  could  get  nothing  from 
faer  as  yet. 

£.  Smith  Int.  29.  saith,  Alice  Smith  did  then 

^  and  there  seriously  affirm,  that  Prigeon  offered 

iter  di.  to  lajf  the  bastard  child  upoa  any  other. 


and  not  upon  him :  and  then  this  Deponent 
asked  her,  if  she  were  not  mistaken,  tor  Ite 
meant  it  was  to  lay  the  child  upon  any  other 
that  was  the  right  father ;  she  answered  again, 
uo,  she  was  not  mistaken,  the  6/.  was  to  pro- 
cure her  to  lay  it  upon  any  other,  and  not  upon 
him;  and  said  further,  that  the  woman  had  ac- 
knowledged Prigeon  had  twice  the  use  of  her 
body  against  the  church  wall;  tliat  George 
Walker,  in  the  presence  of  Powel  and  Owen, 
and  otbei  s,  related  unto  them  the  substance  and 
effect  of  the  whole  discourse  with  Alice  Smith 
at  Morion;  and  one  of  them  desired  lo  i»rue 
his  Letter  to  the  bishop  to  give  him  satiMnc- 
tion,  and  told  this  Deponent  it  was  desirtU  Ly 
Owen  and  Po^-el  to  give  his  Idrdship  an  ac- 
count of  their  journey;  in  which  Letier  wai 
expres^^ed,  that  they  could  gain  nothing  out  of 
Alice  Smith. — My  lords,  to  confirm  tliis  we 
read  George  Walker  Int.  17.  who  provetb  (be 
like  pressing  of  Alice  Smith ;  and  in  the  end 
the  consequence  tvas,  Ahce  Smith  did  var)  fioui 
what  she  had  formerly  sworn. 

Next  place  they  have  given  some  Answer 
unto  llobert  Richardson,  to  the  35  Int.  (vtbicli 
being  read  was  to  tliis  effect)  saith,  John  Tn* 
geon  the  elder  did  acquaint  this  Deponent  to 
come  otid  speak  with  the  bishop  of  Lincohi  be- 
fore his  Examination,  and  accordingly  his  lurd- 
ship  did  in  his  little  parlour  speak  with  this  De- 
ponent, and  did  then  and  there  acquaint  bitn, 
that  he  had  seen  the  copy  of  the  Examinatioib 
taken  at  the  Sessions,  and  did  ask  this  Depo- 
nent who  drew  up  the  same ;  this  Deponent 
answered  lib  lordship^.that  he  did  it  as  clerk  of 
the  peace  :  the  Bishop  said,  he  w^s  misukeo 
in  the  penning  of  the  Deposition,  fur  that  lie 
should  have  said,  to  lay  the  child  upon  tlie  rij^bt 
father,  an(i  not  otherwise;  The  Bishop  a&kcd 
how  be  would  interpret  the  Record ;  he  said 
he  could  think  no  otherwise  of  it  than  as  the 
Witness  bad  sworn.  And  this  Deponent  fur- 
ther saith  he  verily  believeth  his  lordship  would 
have  had  him  to  have  altered  the  Record,  cksi 
it  might  not  trench- upon  Prigeon's  credit,  fur  bs 
would  have  had  him  given  it  a  right  father. 

My  lords,  your  lordships  ma^  observe  first  of 
all,  that  m^  Lord  Bishop  sent  for  Richardson  to 
come  to  him  and  speak  with  him,  be/ore  be 
should  be  examined ;  tlien  my  lord  asked  who 
drew  the  Deposition  of  Anne  Tub  and  Alice 
Smith ;  he  told  him  they  were  drawn  up  in  opes 
court;  be  said  he  thought  the  Deponent  was 
deceived,  for  it  should  be  upon  the  right  father; 
so  here  was  a  retractation,  which  was  the  puiot 
in  issue.  3.  He  nsketh  him  how  he  would  io- 
terpret  the  Record,  and  wished  him  to  be  tender 
of  Prigcon*s  credit. 

My  lords,  this  is  of  great  consequeote;  for 
if  my  Lord  Bishop  could  have  gained  therazinf 
of  this  Record,  to  lay  the  bastard  child  upoQ 
any  other  that  was  the  right  father,  then  he  had 
gained  the  cause ;  for  the  tampering  with  Wit- 
nesses was  the  ground  of  the  cause. 

The  next  Objection  they  made,  was  touching 
the  fetching  away  of  this  same  Alice  Sinitli. 
The/  have  told  your  lord)dups»  thai  she  was 
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»liop,  and  Walker  must  write  a  letter  accord^ 
ingly: 


brought  to  Huntington,  and  not  finding  the  com- 
rai^iiort^rs  there,  ihey  brought  her  up  to  Lon- 
don, aud  Jiere  abe  was  eiamined,  and  if  the 
king's  Council  would  liave  examined  her,  they 
might  have  exhibited  Inierr*;  and  they  have 
told  your  lordships,  tbnt  the  Charge  was,  ttiat 
ftiie  was  shifted  from  place  to  place,  that  she 
luigh't  i>ot  be  examined  as  a  witness  for  the  king. 
Thejr  have  utterly  mistaken  tliis  Charge  of  the 
Infonnation;  for  the  Charge  is,  that  they  did 
ihift  her  away  from  place  to  place,  that  she 
ihould  not  be  examined  as  a  witness  at  tlie 
commissicfti.  2.  Of  purpose  to  cause  her  to 
vary  and  retract  her  testimony,  by  working  with 
her  during  the  time  of  die  execution  of  the  cora- 
inib:^ion,  (bat  she  should  have  been  examined 
Ibr  the  king:  For  this  commission  was  executed 
at  Be.lford  but  12  miles  from  Huntington, 
where  they  were  with  Alice  Smith;  and  if  they 
h;id  not  an  end  in  it,  tliey  mij^ht  as  well  have 
brouglit  her  to  Bedford,  being  but  12  mil^es,  as 
to  Loudon,  being  50  miles.  9  Martij  the  com- 
uu&sion  was  executed  at  Bedford :  13  Martij 
executed  at  Leicester:  21  Martij  adjourned 
and  executed  at  Lincoln  :  7  Aprilis  executed 
at  Huntington  ;  and  the  very  day  that  she  was 
examined  at  London,  this  Alice  Smith  they  sent 
■nto  her,  and  proffered  her  money,  told  her  she 
should  nevOT  want;  she  went  away  in  poor 
babit,  glad  to  borrow  her  maid's  cloaths,  return- 
tih  ngam  gentlewoman-like,  and  lendeih  money. 

They  say,  when  she  was  at  London',  she  con- 
tinued there  keeping  an  Ale-bouse  at  Whitting- 
too's  Cat  till  the  sickness  in  Michaelmas  Term, 
sad  then  was  forced  to  go  into  t\\e  country ; 
and  all  that  time  they  might  have  examined  her 
for  the  king,  living  in  so  open  a  manner.  I 
agree,  she  might  have  lived  openly  at  Whitting- 
lon's  Cat,  and  be  known  to  the  Justices  of  the 
Peace  for  keeping  of  an  Ale-house,  or  perhaps 
for  her  good  behaviour ;  but  how  Ihe  prosecutor 
ot  the  Cause  should  come  to  find  her,  I  know 
not:  when  she  was  with  her  husband,  all  his 
goods  had  like  to  have  been  taken  in  execution, 
and  &he  had  not  40s.  to  redeem  them ;  yet  she 
bad  means  enough  to  furnish  an  Ale-house,  and 
to  live  afterwards  gentlewoman-like.  But,  my 
lords,  they  have  pressed  us  how  we  bring  these 
Charges  home  upon  my  Lord  Bishop,  nothing 
fixeth  upon  Inm  they  say;  God  forbid  he  should 
be  charged,  unless  he  lie  an  actor  or  procurer. 

1.  Observe  these  retractations,  and  tJiese  va- 
riations in  the  Depositions,  they  were  procured 
to  mainciun  the  credit  of  Prigeon :  It  appeareth 
by  three  Witnesses  that  have  been  r«ad,  out  of 
tty  Lord  Bishop's  own  mouth,  that  the  main- 
taining of  the  credit  of  Prigeon  hath  «08t  my 
Lord  Bishop  X,200/.  and  another  speaketh  of 
1,000/.  If  this  Cbafee  come  not  home  to  my 
lord  Bishop,  why  should  he  d^nclude  himself 
of  expending  1,900/.  to  maintain  his  credit;  for 
It  did  concern  my  Lord  Bishop*  for  he  was  his 
pnacipal  Witness  in  the  first  Cause. 

Owen  and  Powel  were  the  servants  of  the 
Bishop;  and  when  in  their  journey  they  could 
not  prevail  any  thing  with  Alice  Smith,  th«i  the 
aecouot  of  thii  laus^  km  giv^n  to  my  Iioc4  Si- 


Cui  bono,  say  they,  who  should  receive 
benefit  but  Prigeon  ?  Prigeon  was  die  principal 
witness  in  the  first  Cause,  my  Lord  Bishop  did 
maintain  his  credit;  it  was  no  advantage  to 
Prigeon,  for  the  bastard  child  was  submitted 
unto.  And  then  jonr  lordships  have  heard  what 
a  tampering  hath  been  with  Richardson,  and 
that  by  my  lord  himself^  who  sent  for  him  to 
come  and  speak  with  him  t>efore  he  was  exa- 
mined; and  if  he  had  prevailed  with  Kichard- 
sou  upon  this,  there  had  been  .an  end  of  the 
business,  for  tlie  retractation  of  Anne  Tob,2md 
Alice  Smith,  and  Wetherei,  had  been  as  he 
would  have  it ;  then  fur  the  leading  Intarr*  ex-* 
hibited  by  himself  in  this  Cause;  so  aSfl  say 
these  things  trench  upon  the  Bishop,  and  upon 
Cadwallsider  Powel,  and  George  Walker,  that 
were  employed  .about  Alice  Smith  :  he.  pro- 
cured Wetherei  to  subscribe  a  n6te,  would  huve 
the  meaning  of  the  words  equivocation  and  su- 
bornation to  be  expounded;  and  this  is  tita  man 
must  give  an  account  of  the.  proceedings  with 
Alice  Smith  to  the  Bishop;  and  all  this  appear- 
eth upon  his  own  Exanunation. 
These  are  tlie,  things  upon  the  first  Cli^arge. 

I  shall  proceed  to  the  second  Cltarge,  my 
lord  bishop  of  Lincoln's  scandal  of  rhe  public 
Justices  of  the  sessions,  in  saying  the  Order  9 
Oct.  was  a  pocket-order, 'made  m  an  ino  or 
an  ale-house,  and  before  any  witnebses  were 
examined.  Your  lordstnp»  may  r^iember, 
that  upon  this  Charge  we  made  Proof,  1.  That 
the  matter  of  the  Order  was  resolved  by  the 
whole  court.  2.  That  what  sir  Jo.  Mounscm 
'did  was  at  the  open  sessions,  at  the  desire  of 
the  other  justices.  3.  That  my  lord  bishop  of 
Lincoln  had  notice  of  the  due  making  of  this 
Order,  and  was  satisfied  it  was  justly  and  duly 
made';  yet  when  sir  John  Mounson  was  gone 
into  the  country,  he  questioned  it,  that  it  wna 
not  made  legally,  but  was  a  pocket-Order  made 
in.iu)  inn  or  an  ale-house;  proved  by  three 
witnesses. 

That  which  hnth  been  said  against  this 
Charge,  That  tbe'bishop  had  reason  to  question 
this  Order  3  Oct.  far  J.  S.  told  him  sir  John 
Mounson  pulled  it  out  of  his  pocket  upon  the 
bench;  it  appeareth  by  Dr.  Farmery,  Wiltiam 
Parkinson,  and  Mr.  Oallison,  thai  my  IokI 
bishop  was  informed  the  Order  was  duly'made, 
yet  he  doth  publish  it  to  be  made  in  an  inn^r 
an  ale>house. 

Next  place  they  $9y  Parkinson  was  a  single 
witness ;  he  was  no  sipgle  witness,  neither  tor 
the  Tampering,  nor  for  the  Scandal:  for  it  ap- 
pears by  William  Amcocks,  the  bishop  would 
have  had  tlie  Order  3  Oct.  impeached ;  and 
that  if  h^  were  examined,  he  should  saynotrfiing: 
Richardson  said,  tliat  the  bi<>hop'  would  have 
had  him  accuse  sir  John  Mounson  for  the  on- 
due  making  of  the  order;  so  as  I  say  for  the 
scandal,  and  for  the  tampering  in  tiiis  kind, 
ParkmsoB  was  not  a  single  witness ;  nor  in  the 
affirming  tlmt  t)ie  bishop  said  it  had  cost  bim 
1,000^.  le  maintain  the  credit  of  Prigeon,  fot 
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for  in  truth  he  was  the  best  means  to  releaic 
PrigeoQ,  to  get  the  order  in  tlie  KingVBencb. 

The  third  Chnrge  is  concerning  the  Affidavit 
of  Catlin  11  Maij.  11  Car.  made  a  scandaloui 
Affidavit/which  was,  that  Parkinson  told  him, 
he  came  to  swear  against  the  bishop,  and  that 
sir  John  Moanson  Imd  promised  him  100/.  for 
it,  and  he  woafd  swear  home,  and  feather  bis 
nest  bjr  swearing  against  my  lord  bishop.  1. 
Your  lordships  have  observed  what  manner  of 
person  he  was  that  made  the  Affidavit,  he  ap- 
peareth  by  the  sentence  in  the  high  commission 
to  be  a  common  swearer,  a  common  bail,  kc. 
so  infamous,  as  I  shall  not  need  to  repeat  tb« 
thiilg  in  tlie  sentence ;  and  for  any  thing  said 
to  support  his  credit,  nothing  mill  sway  wid) 
your  lordships  judgments.  That  that  Affidarit 
IS  false,  appeareth  by  Parkinson's  oath;  and 
that  it  was  contrived  in  an  Inn  in  the  presence 
of  Walker  and  Mostein  is  plainly  proved. 

In  this  the  Defendants  *  Counsel  first  make 
objection  against  the  Sentence,  that  tiiis  sen- 
tence was  aner  snch  time  as  he  was  examined ; 
and  though  he  be  convicted  of  a  scandal  sab- 
sequent,  that  doth  no  way  blemish  fats  testi- 
mony :  I.  I  say,  by  tlie  sentence  it  duth  appear 
it  was  for  offences  done  three  or  four  yean 
before  his  deposition  taken ;  so  the  sentence 
was  for  matter  of  offence  done  before  his  de- 
position, and  the  sentence  it  l)ut  dedaratoit 
of  what  he  was  then :  But  they  have  read  6te 
ministers,  that  Catlin  is  a  man  of  good  credit, 
aud  one  that  preacheth  well,  and  maketh  a 
conscience  of  an  oath.  1.  These  witnesses 
are  liot  snch  witnesses  as  we  produce  upon  onr 
law-wa{^er,  or  for  compurgators;  thc^  swear 
only  as  m  common  charity :  every  man  is  boand 
to  think  another  man  honest,  unless  they  did 
know  the  contrary,  and  some  of  these  witnesses 
live  a  great  way  off,  some  40  miles.  The  maio 
part  of  their  defence  hath  been  to  discredit 
Parkinson,  and  that  they  have  done  two  ways: 
1.  They  say  he  was  a  disguised  person,  and 
came  in  a  minister's  habit,  and  called  himself 
by  the  name  of  parson  Watson,  to  entrap  Cat- 
lin, and  therefore  a  witness  not  to  be  believed. 
3.  They  do  pretend  that  Parkinson's  depositiuii 
was  taicrn  to  fortify  his  affidavit. 

For  the  Br^t,  tljis  great  matter  that  he  should 
be  a  disguised  person,  and  forswear  his  name, 
and  called  hiro.self  by  the  name  of  Parson  Wet- 
son,  and  Catlin  not  to  know  him,  the  matter 
was  thus. 

When  Parkinson  did  see  what  an  AffidsTit 
Catlin  made  against  him,  he  did  say  that  this 
Catlin  did  not  know  him :  to  that  end  and  pur- 
pose, going  with  Mr.  Culverwell  a  gentleman  of 
4/OOL  per  annum,  went  purposely  mto  CatKns 
company  to  see  if  he  did  know  him.  We  shaU 
prove  unto  your  lordships,  that  Parkinson  Hid 
not  come  in  any  diseuised  habit ;  tme,  he  was 
in  a  black  suit,  but  m  no  minister's  habit,  nor 
coat  upon  it,  but  in  a  black  suit  proper  for  a 
justice  of  peace's  clerk :  Your  lordships  wiU 
rather  believe  that  which  is  judicially  sworn, 
than  ettrajudicially  spoken.  I  shall  desire  to 
read  two  or  tbne  witntsiet  to  prove,  that  Pw- 


sir  Tho.  Mounson  and  Smith  both  swear  the 
.  bishop  said  it  had  cost  him  1,9002.  and  Parkin- 
si)n  speaketh  of  l,000i.  and  said  further,  that 
tlie  Bishop  threatened  to  bring  him  into  the 
Star-Cliamber,  because  he  would  not  comply 
with  the  bishop ;  but  they  say  against  Parkinson 
he  was  prepared  by  an  Affidavit.  For  that, 
,  1  tnust  remember  unto  your  lordships  that  this 
Affidavit  was  made  by  Parkinson  upon  occa- 
siun  of  the  abuse  offered  by  my  lord  bishop  at 
the  execution  of  the  Commission;  at  which 
time  the  second  'suit  was  not  thought  of,  for  it 
was  doubted  whether  we  should  proceed  upon 
the  Affidavit  according  to  many  precedents,  or 
t>y  way  of  Information,  which  was  the  eau«e  of 
this  information.  They  say  this  report  might 
be  raised  by  Prigeon ;  besides,  no  time  appears, 
wh€n  this  scandal  was  raised ;  they  are  mis- 
taken in  tins,  for  it  appeareth  by  Parkinson 
46  Int.  that  the  bishop  said  20  Martij.  10  Car. 
it  was  a  Pocket-Order,  and  made  before  wit- 
nesses were  examined;  and  then  Richardson 
Int.  78,  to  the  same  purpose ;  and  E.  Smith 
Int.  78,  that  this  scandalous  report  was  publish- 
ed in  March  10.  They  say  here  was  only  a 
breach  of  a  promise;  the  bishop  onlv  made  a 
promise  to  sir  John  Mounson,  that  iiis  order 
should  not  be  examined  afler  he  was  gone  into 
the  country ;  and  will  your  lordships  punish  a 
man  for  the  breach  of  a  promise :  the  breach 
of  the  promise  was  not  the  thing,  as  the  be- 
traying of  the  truth  in  the  king's  cause,  and  it 
was  the  policy  of  the  bishop  to  send  away  sir 
John  Mounson,  and  afterwards  draw  it  into 
question  in  his  absence. 

I  do  not  remember  any  more  they  have  said 
concerning  this  charge.  But  now  it  appeareth 
upon  this  charge,  1.  That  the  bishop  hath 
published  that  this  order  was  made  in  an  inn 
or  an  ale-bouse,  before  any  witnesses  were 
examined,  to  the  scandal  of  public  justice. 
That  is  the  first  offence  in  this  second  charge. 
9.  It  is  scandalous  against  his  own  knowledge, 
proved  by  three  witnesses.  3.  His  endeavour 
to  suborn  Parkinson,  1.  To  send  for  him  before 
he  was  examined,  and  would  have  had  him  say 
the  order  3  Oct.  was  made  in  hn  inn  or  an  ale- 
house. 2.  To  affirm  to  Parkinson,  that  some 
of  the  justices  had  confessed  as  much,  and  did 
threaten  him,  that  if  he  did  not  agree  with  the 
justices,  he  should  be  questioned  in  the  Scar- 
Chamber;  and  when  he  could  not  prevail  with 
him,  then  he  did  direct  him,  if  he  were  examin- 
ed he  should  answer  only  to  the  bare  Iiiterr*; 
■o  in  these  particulars  my  lord  bishop  is  con- 
cerned in  this  charge.  Lunn,  he  is  concerned 
in  this  also,  for  he  was  imployed  to  speak  with 
Parkinson,  and  kept  him  from  the  church,  lest 
he  should  meet  with  Kilvert  who  was  an  in- 
former: And  Int.  5,  he  wished  Parkinson  to 
answer  to  no  more  than  to  the  bare  Int.  and 
he  should  be  well  paid  for  his  pains.  So  as  I 
shall  leave  thu  second  charge,  which  doth  re* 
fleet  upon  my  lord  bishop  and  Lunn.  And 
whereas  they  have  pretended,  that  sir  John 
Mounson  should  be  an  enemy  to  Prigeon, 
there  was  no  proof  ftt  ail  of  that  iu  the  booia ; 
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kinson  did  not  come  in  aoj  such  diiguised  ha- 
bit; which  being  read,  Mr.  Attornet  proceeded, 
•aying,  1.  I  shall  oh&erve,  that  ihe  two  wit- 
nesses, Booth  and  his  tvife,  s«»ear  he  did  not 
come  in  anjr  minister's  habit.  .  S.  It  appeareth 
for  half  an  hour  together  Catlin  did  not  know 
Parkinson,  till  Mr.  Culverweirs  laughing  at 
parson  Wauon's  proffer  to  preach  at  CaUiirs 
church  next  day. 

In  this  third  Charge  I  shall  observe,  how  it 
trencheih  upon  these  Defendants,  (1.)  You 
find  Catlin  guilty*  of  perjury  in  making  of  a 
fal^^  Affidavit  against  Parkinson ;  and  that  he 
hath  been  formerly  indicted  of  perjury,  your 
lordships  have  heard  by  the  sentence  in  the 
high  commbsion.  Walker  and  Mostein  were 
preseiii  at  the  contriving  of  the  affidavit.  It 
was  all  one  to  Catlin  whether  to  swear  against 
lir  Jo.  Mounson,  or  Dr.  Farmery. 

My  lord  bishop  of  Lincoln  (it  should  >eem) 
did  take  this  as  a  courtesy  done  unto  him,  for 
he  did  intend  to  give  Catlin  a  living  of  80/.  per 
annum,  but  that  he  was  advised  by  Walker  to 
•lay  this  living  till  this  cause  was  heard.  My 
lord  bishop  writ  his  letter  unto  Richardson  oii 
Catlin's  behalf,  that  if  any  indictment  were  at 
sessions  against  Catliu  for  a  common  barrator, 
he  should  stay  the  same,  and  Powel  his  own 
tenant  carried  the  letter.  Besides  witnesses 
swear  Catlin  did  lH)ast  of  his  favour  from  the 
hiahop :  he  brouj»ht  gold  home  with  him,  be- 
sides 3/.  given  him  to  bear  his  charges. 

I  shall  now  proceed  uato  the  fourth  Charge, 
vhich  siandeth  thus :  20  Martii  10  Carol i,  a 
CoDimission  was  executed  at  Lincoln,  and  this 
was  to  examine  him  touching  the  credit  of  Pri- 
geon ;  divers  Witnesses  were  there  produced  on 
the  king's  part.  My  lord  bishop,  And  otlicr 
the  Defendants  did  draw  frnm  the  king*s  wit- 
nesses what  the?  had  deposed,  and  threatened 
some  ofthem  after  ihey  were  examined  .on  the 
kiiit;*8  part ;  this  is  the  charge. 

Lancelot  Ilarpham  to  the  94th  luter.  saitb, 
upon  tiiis  deponent's  relation  ray  lord  bishop 
willed  Lunn  to  call  for  pen,  ink  and  paper,  and 
wished  tiiis  deponent  to  write  down  the  sub- 
stance of  what  he  had  sworn,  which  this  depo- 
nent by  his  lordship's  nersuasions  did ;  but  when 
his  lordship  had  read  the  same  he  liked  it  not, 
hut  wiblied  the  said  Lunn  to  write  down  the 
whstance  of  this  deponent's  Relation,  which  he 
did  accordingly,  and  then  this  deoonent  sub- 
icrihed  his  name  thereunto ;  then  the  Attorney- 
General  said,  here  was  the  offence  of  the 
bishop  to  drawn  from  Ilarpham  tlie  substance 
of  what  he  had  sworn,  the  charge  being  for  tam- 
pering with  Harpliam,  and  other  the  king's  witr 
aesses.  Bates  saith  he  was  sent  with  a  mes- 
»agc  from  the  bishop  to  Edward  Smith.  These 
(Lings  are  laid  as  crimes  upon  my  lord  lishpp 
in  this  fourth  cliarge.  (1.)  In  sending  for  Ed- 
ward Smith  before  he  was  examined,  and  ron- 
▼ejing  hiiri  out  at  the  back-door,  that  my  lord 
bishop  sliould  instruct  him  what  to  depose, 
•ending  for  him  after  examination,  questioning 
him  what  he  had  deposed,  and  told  him  he  had 
sworn  maliciously.    Next  place  vias  tlus  mes- 


sage intended  for  Etlward  Smith.  (3.)  Thr 
threatening  of  Edward  Smith  the  king's  witness^ 
that  he  would  sit  upon  his  skirts/  (4.)  My  lord 
bidhop's  sending  for  Ilarplium  after  he  was  ex- 
amined, making  him  set  down  the  substance  of 
his  deposition.  (5.)  William  Amcock  sweareth 
that  Powell  shewed  him  an  interrogatory  ready 
drawn  to  swear  unto,  and  wished  him  to  be 
careful  what  he  swore,  when  he  was  examined 
for  the  king;  For  Lunn,  he  said,  he  never  piayed 
the  knave  hut  in  this  business. 

As  to  the  executing  of  the  Commission  at 
Lincoln  in  March,  10  Caroli,  wherein  Kiivert 
was  employed  to  attend  icfv  the  king:  my  lord 
bishop  of  Lincoln  called  him  base  fellow,  saucy 
fellow,  base  rascal,  proved  by  three  witnesses. 
The  chargejs  likewise  against  Lunn,  who  called 
him  base  fellow,  and  told  him  *  if  the  business 
'were  over,  he  should  know  he  was 'a  man/ 
These  imperious  speeches  from  the  bishop  must 
needs  dishearten  the  witnesses  that  did  come 
for  the  king. 

Lastly,  As  to  the  Charge  for  undue  getting 
of  Copies,  to  the  intent  to  make  a  Counter- 
proof  of  the  King's  Witnesses.  Your  lordsliips 
may  remember  how  Allen  gave  information  to 
the  king  ujiainst  the  bishop,  for  the  contriving 
of  false  news  and  tales  scandalous  to  the 
king's  government.  The  referrces  that  took  the 
examination  of  Dr.  Jo.  Lamb,  Dr.  Sibthorpev 
and  others,  they  did  trust  sir  William  Beecher 
in  this  sxamination ;  they  gave  bim  a  charige 
that  the  examinations  should  be  kept  secret,  ac- 
cordingly he  sealed  them  up,  and  when  his 
waiting  month  was  done,  he  delivered  theiu 
over  to  Mr.  Tmmbell ;  yet  by  undue  means 
my  lord  bishop  cot  copies  tliereof.  (1.)  It  ap- 
peareili  by  sir  William  Beeaher,  inter.  5,  that  he 
was  moved  by  sevend  persons  at  court,  to  let 
the  lord  bishop  understand  the  effect  of  ihofo 
examinations;  and  tliat  my  lord  bishop  m.ide 
use  of  those  exajminations,  it  appeareth  by  the 
proof  th:it  hath  been  read ;  and  that  the  seal 
was  broken  off,  and  copies  delivered  to  his 
steward.  Now  whether  these  be  net  strong 
presumptions,  that  my  lord  bishop  had  the  sight 
ofthem,  I  must  leave  to  your  lordships. 

My  lords,  I  have  done  with  the  particular 
Charges,  and  your  lordships  have  heard  in  the 
prosecution  of  this  Cause,  and  in  the  proof  of  it, 
a  heap  of  Offenres^  all  tending  to  Ihe  bubtersion 
of  public  justice;  a  labouring,  tampering, 
suborning,  seducing  and  sending  away  of  the 
king's  Witnesses  to  suppress  the  tru'h,  to 
swear  against  the  truth,  and  to  cause  Witnesses 
to  make  retractation  ;  a  scandal  raised  aoaiusc 
tlie  proceedings  of  the  justices  at  the  sessions, 
and  m  particular  an  aspersion  ca^t  on  the  per- 
son of  sir  John  Mounson,  as  though  he  had 
made  the  order  in  an  Inn  or  an  Ale-house,  be- 
fore any  witnesses  were  examined.  I  hope 
your  lordships  will  clear  him  in  his  reputation, 
that  he  hath  done  nothing  in  this  cause  but. 
what  becometh  a  person  in  his  place,  and  what 
at  other  tiroes  hath  been  done  by  him  and  other 
ju«>tices  in  a  public  manner.  My  lords,  these 
Offences,  if  they  were  conmitted  by  an  ordi-» 


y^]  STATE  T&IAIS,  13  Ch.  I.  \e37.-^ProcetdtngsagaiMiheBi^op(fLiac6ln,  [754 


nary  ]}erson,  Hfe  great  crimes  in  themselves,  but 
being  done  by  my  lord  bishop  of  Lincoln,  who 
is  prahluSf  to  be  ii  guide,  a  light,  a. judge 
among  the  king's  people,  and  to  have  a  superio- 
tendeot  cure  of  souls  within  bis  diocess,  these 
things  considered  in  his  person  must  needs  ag- 
gravate his  oifeuces,  for  him  that  should  be  a 

-  Hgbr,  to  become  darlness,  and  a  guide  to  lead 
meu  into  error,  a  judge  to  overturn  the  course 
of  justice,  in  suborning  of  witnesses^  8ic,  These 
Ihings  if  they  be  not  remedied  will  draw  upon 
this  nation,  that  infamy  that  was  upon  the  peo- 
ple of  Greece,  that  they  would  buy  and  sell 
testimony,  dare  tnutuum  teitimonium :  But 
what  followed  upon  that,  but  the  subversion 
ftnd  ruin  of  the  common-wealth  ?  For  him  that 
faath  thiti  superintendent  cure  o(  souls^  to  do  any 
thing  for  the  destroying  of  mens  souls,  it  is  an 
high  offence.  Fleta  lib.  5.  cap.  who  writ  in 
the  time  of  E,  J.  Si  Peijuros,  &c.  That  the  man- 

^^riayer  Idiieth  the  body,  but  the  suborner  killeth 
his  own  soul,  and  the  soul  of  him  that  swearetb. 
1.  Against  my  lord  bishop  I  pray  Judgment, 
that  he  may  be  deeply  fined,  and  receive  a 
declaratory  Sentence  of 'this  Court,  as  un- 
worthy of  any  Ecclesiastical  Dignity  or  Sacred 
Orders,  and  to  be  recommended  to  the  High- 
Commission  for  that  purpose ;  Pas.  34,  Eliz. 
in  a  suit  in.  the  Star-Chamber  againnt  the 
bishop  of  St.  Davids  for  contriving  and  pub- 
lishing of  a  forged  Will,  he  was  here  fined  and 
referred  co  the  High  Commission  for  farther 

proceedings. — 10   Jac.  John bishop  of 

Down  was  convented  before  the  High  Com- 
mission, and  was  there  degraded  for  suborning 
of  Witnesses. 

Third  place,  I  desire  not  only  a  Reparation 
^f  the  credit  of  sir  Jo.  Mounson,  but  damages 
for  the  scandal;  and  though  he  b«  neither 
party  nor  relator,  yet  damages  have  been  given 
by  tiiis  c«irt  to  a  third  person. — Mich.  31 
£liz«  Three  gentlemen  that  were  no  parties 
had  300/.  damages  given  them,  as  in  the  case 
pf  the  king's  attorney  against  Price,  damages 
were  given  to  a  sheriff  that  was  no  party. 

Mr.  Attorney-General  having  ended  his 
lleply,  the  court  proceeded  to  pass  tlieir  cen- 
sure ;  and  the  lord  Cottington  first  begun  and 
^pake  to  this  effect : 

The  Lord  CoUitigion.  "My  lords;  The 
business  we  are  now  met  about,  to  put  a  pe- 
riod unto  which  hath  taken  up  so  much  time 
already  in  this  Court,  that  I  intend  to  be  very 
«hqrl  m  whaCl  I  have  to  say.  If  we  go  to  the 
weil-head,  and  luok  at  the  original,  (from 
whence  these  foul  streams  have  issued)  it  is 
very  small,  and  the  inconveniences  my  lord 
hath  fallen  into,  are  rather  of  his  own  seeking, 
than  any  ways  properly  oflfered  unto  him  out  of 
the  former  passages,  which  touched  his  repu- 
tation ill  tnis  court :  however  that  maxim 
•lands  true,  *  Quisq.  est  fabricator  suae  for- 
*  tnnie.'  I  am  sure  in  this,  that  throueh  the 
whole  passage  and  current  of  it,  he  bath  sought 
and  wrought  his  own  overthrow ;  and.T  am  sorry 
that  to  great  a  person,  so  wise,  and  so  well* 


experienced  a  man,  and  one  who  hath  site  hert 
himself,  should  now  come  to  be  censured  for 
so  foul  crimes,  so  far  unbeseeming  his  function, 
and  those  dignities  be  hath  been  graced  wiibal 
in  this  commonwealth.  I  find  (all  the  vaj) 
seveml  undue  practices,  many  heinous  at- 
tempts, and  foul  fiiuhs  in  his  agents,  couote- 
nanced  (nay  maintained  and  set  on)  by  his  in. 
stigation,  for  which  I  hold  both  him  and  tbem 
worthy  the  censure  of  tliis  court. 

*'  1  promise  brevity,  therefore  I  omit  die  re- 
lating of  any  thing  concerning  the  troth  of  the 
matter,  which  concerned  Ahce  Smith  and  Eli- 
zabeth  Hodgson.  If  that  Prigeon  had  bcf n 
fi-ee  from  the  getting  of  the  bastard,  and  tliai 
he  had  suffered  that  way  innocendj ;  it  bad 
been  better  for  my  lord  of  Lincoln  to  tivc  nd- 
vised  him  to  a  patient  undergoing  that  -Mc- 
tion,  and  have  stopt  the  public  defaoiatiom, 
which  might  grow  thereupon,  with*  as  little 
noise  as  he  might,  '  Quam  queat  minimo :'  but 
these  stirs  which  follow  after,  and  the  great 
expences  which  my  lord  bi^op  of  Linrolu 
\Tas  at  to  preserve  rrigeon's  reputation,  plainly 
shewed  there  was  somewhat  more  in  it  tluD 
ordinary,  when,  rather  than  that  should  k 
tainted,  my  lord  would  absolutely  overthroir 
his  own. 

"  Prigeon  was  to  be  a  witness  for  my  lord 
bishop,  and  a  main  person  he  was,  on  whom 
he  depended  for  the  clearing  himself  of  those 
charges,  which  your  lordships  know  he  vfi 
taxed  withal,  by  the  first  bill.  In  the  nicao 
time  a  bastard  is  laid  unto  him  by  Eiizabeib 
Hodgson,  which  in  my  lords  estimation  was 
much  disabling  to  Pngeon's  testimony;  and 
therefore  my  lord  bisliop  what  doth  he?  He 
not  only  labours  to  suppress  a  truth,  and  to 
conceal  a  fault  in  his  witness,  but  lie  will  bare 
him  discharged  of  it,  *  Quo  jure  quave  injuriii,' 
it  matters  not. 

•  "  Hereupon' the  proceedings  of  the  justia* 
of  the  peace  must  be  either  made  none,  or  put 
out  of  order,  so  that  they  stand  instead  of  none. 
A  new  father  must  be  found,  and  becaa>e 
there  was  a  commission  to  be  sate  upon,  aod 
witnesses  to  be  examined,  some  must  l»e  ab- 
sented till  tbe  commission  was  over :  others  are 
deterred  and  threatened,  and  sir  John  Mouit- 
son  and  Dr.  Farmary  must  be  held  for  to  an 
nothing  that  must  stand  in  this  cause,  (thoogb 
in  the  public  sessions)  *but  their  orders  in  that 
cause  are  pocket-orders. 

"  Owen  and  Powel,  two  servants  to  toy 
lord  bishop  of  Lincoln,  they  set  their  wits  to 
work  to  convey  Alice  Smith  out  of  the  way, 
and  that  with  rewards  of  no  small  value. 
Letters  are  written,  and  much  ado  there  i& ; 
the  several  misdemeanors  of  Lunn  and  Walker 
are  apparent  enoui^h ;  and  Catiin  he  comes  not 
behincT  the  rest,  nor  must  I  let  him  pnss,  al- 
though he  liath  better  luck  i'l  the  carnage  of 
hfs  knavery  than  any  of  the  rest;  and  for  the 
procuring,  gaining,  and  keeping  of  depo^iiioui 
from  the  custody  of  the  councif-tahle,  and  the 
clerks  there,  it  is  plain  enough,  I  will  make  my 
word  goodf  and  go  to  Censure, 
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"  Cadwallader  Powel  I  fine  at  200/.  Owen 
I  fiae  at  as  much ;  George  Walker  and  Cailin 
at  300/.  a-piece. 

^Lunn^  (who  is^an  agent  in  all  the  business) 
I  hold  hiui  unfit  fur  to  be  an  officer  anyluorei 
(be now  bein^  a  Proctor-Heglster)  I  fine  him  at- 
dOO/.  And  tor  my  lord  bishop  of  Lincoln,  I 
line  him  at  10,000/.  to  the  king,  and  to  be 
impriaoned  in  the  Tower  during  his  majesty's 
pleasure,  and  to  be  suspended  from  all  his  ec- 
clesiastical functions,  both  ab  ojficw  et  beneficio ; 
and  I  refer  liim  over  to  the  High  Commission- 
Conrt  to  Censure  him  as  tliey  tmnk  fit  concern^ 
ing  his  degrees,  and  to  repair  sir  John  Moaii- 
ton's  reputation,  to  pajr  him  for  the  injury  done 
to  him,  m  particular,  1,000  marks.*' 

Sir  John  Finch.  <♦  My  lords ;  This  Ca\ise 
hath  held  us  already  nine  days.  I  find  in  it 
SIX  Charges.  1.  The  fir^t  and  main  is  for  tam- 
pering witli  Witnesses,  to  retract  their  Testi- 
inouies,  or, to  vaiy  from  the  same.  2.  Forse- 
docjug  them  not  to  depose  at  all.  3.  For  un- 
due practising  to  gain  a  sight  of  some  Exami- 
nations kept  in  the  Council-Chamber  by  the 
Clerks  of  the  Council.  4.  For  preparine;  and 
instructing  Witnesses  by  the  said  Examinations. 
5.  Perjury  in  Catiin  in  an  Affidavit,  and  subor- 
nations thereoi^  6.  Other  undue  proceedings, 
whereby  to  cause  witnesses  to  lay,  that  they 
did  not  retnembec,  or  the  like. 

''I  will  only  insist  upon  two  things.  1.  How 
ihis  trenched  upon  my  lord  bishop  of  Lincoha. 
2.  Ilow  far,  and  in  what  manner  he  pursued  it. 

'*  I  question  not  whether  the  child  gotten 
upon  the  body  of  Elizabeth  Hodgson  m  Pri- 
^con'a,  yea  or  no ;  however  the  Justices  of  the 
Peace  at  the  sessions.  Dr.  Topharo  and  Dr. 
Farmary  gite  up,  that  it  is  laKi  to  him :  yet 
Je;gally  Pri^eon  is  free,  for  by  a  Statute  ^8 
Eliz.  though  the  Order  be,  yet  an  Appeal  nm 
be  made.  Now  io  the  second  pkce,  what  is 
thii  to  my  lord  bishop  of  Lincoln,  utrum  paUr 
tit  nectu  ¥ 

"  Tha  Bishop  is  taxed  for  scandalous  Words 
in  matter  of  state,  contrary  to  hi»duty  as  a  sub- 
ject to  his  sovereign,  contrary  to  his  Oath  as  a 
Privy-Counsellor.  Now  Prigeon  being  a  Wit- 
ness, must  justify  that  no  such  fault  slipt  firom 
my  Lor^  Bishop,  his  testimony,  which  seems  to 
be  suspected,  and  whjf  ^  not  for  the  having  a 
child  fathered  upon  bim,  but  for  that  he  goes 
about  in  publico  to  suborn  witnesses,  «nd  to 
wrest  the  truth  by  unlawful  courses,  and  it  is  to 
be  thought  that  he,  who  was  of  such  an  evil 
cooscieiice,  as  that  he  would  cause  others,  by 
any  way  of  bribes,  gifts,  threats,  or  the  Uke,  to 
for-»wear  themselves,  and  hazard  their  souls, 
mipht  Itintself  easily  be  tampered  withal  to  >do 
unjust  acts,  and  to  take  that  false  oath  also  by 
himself,  being  led  to  it  by  hopes  and  rewards, 
which  he  by  all  means  sought  to  procure  in 
oilien,  for  his  own  safety, — Now  it  my  Lord 
Bishop  had  used  other  means,  and  gone  the 
rij^ht  way  to  maintain  the  credit  of  his  witnesses 
jii  a  fair  manner,  it  bad  been  commendable ; 
but  whether  he  did  so  or  no  it  is  to  be  enquired 
■  fier. 

VOL.  in. 


**  By  the  way,  my  lord,  givemc  leave  to  say 
what  1  think,  it  is  not  always  necessary  in  this 
Court  to  have  a  truth  proved  by  two  or  three 
Witnesses :  men  u  ill  be  wary  in  Bribery,  and  ' 
Extortion,  and  tlie  like,  to  do  it  in  public,  or 
to  have  many  acquainted  with  those  work^  of 
darkness.  And  singularis  Testis  many  times 
shall  move  aodjinduce  me  verily  to  believe  aU 
^ct  done,  when  more  Proofs  are  shunned. 

*'  But  to  come  to  some  of  the  particulars.  I 
find  here,  that  Wctherel  hatli  been  often  tam- 
pered withul,  by  two  of  the  bishop^s  servaiits, 
Owen  and  Powel,  and  there  was  a  note  shewed 
10  George  Walker  to  enquire  of^Weiherel, 
whether  Frigeon  ]\ad  done  any  thing  with  him. 
or  no  ? — But  to  take  ofi'  this,  (Mr.  Recorder 
saith)  George  Walker  is  singularis  Testis,  Now^ 
it's  plain  Wethcrel  swears  punctuuUj,  that  he 
met  with  Prigeon,  and  was  iidvised  to  speak 
sparingly,  and  no  more  than  he  needs  murii. 

"  For  Alice  So^ith,  she  deposeth  that  Pri- 
■%eon  wibhed  her  to  win  Eliz.  Hodgson  to  lay  it 
to  somebody  else,  and  he  would  give  her  80s. 
and  so  doth  Anne  Dove  ;  now  Alice  must  af- 
terwards equivocate,  and  soy,  she  was  profiered 
money  to  get  her  to  lay  it  on  the  right  father, 
Vhich  to  induce  her  to  is  no  hurt.-^And  I  find, 
that  Alice  Suiith  is  carried  away  on  horse-back 
by  Powel,  ajid  absented  till  the  couimissipn  was 
set,  and  was  past,  at  Lincoln,  and  then  brought 
back  again  by  Powel.  And  I  find  she  went 
out  poor  and  needy,  she  returns  well  clad,  gen- 
tlewoman-like, and  able  to  lend  8/.  at  a  time» 
who  was,  beforft  Owen  and  Powel  tampered 
with  her,  so  poor,  that  lier  goods  were  distrain- 
ed upon  for  rent. 

"  George  Walker,  he  saith  he  could  do  no 
good  with  them,  and  so  writes  to  the  bisliop. 
Now  for  Richardsoh,  the  Bishop  told  him^  that, 
he  knew  the  orders  that  were  made  at  the  ses- 
sionsj  and  Richardson  is  tagipei-ed  witlial  ta 
suppress  that  order,  and  told,  that  if  he  would, 
he  might  do  the  bishop  good  service. 

**  'Now  for  Lunn,  I  find  him  run  through 
with  the  bishop  in  all  the  case,  he.  teacheth  to 
smother  and  to  equivocate;  so  that  I  find 
Powel,  Owen  and  Walker,  guilty  of  the  first 
chajqge;  Luun  I  ihaQ  sentence,  but  not  for  that 
charge. 

*<  Now  my  lard  himself,  out  of  his  own 
mouth,  professed  to  two  witnesses,  viz.  to  sir 
John  Mounson,  and  one  Edward  Smith,  that 
to  defend  Prigeon's  credit  it  had  cost  him 
1,000/.  if  not  1,-200/.— My  Lord  Bishnj)  except* 
against  some  Witnesses,  as  Bates  1  hold  hin» 
faulty,  and  for  Mr.  Kilvert's  misdemeanors, 
though  he  did  provoke  my  lord,  yet  he  should 
have  forborn.  It  was  not  so  much  to  alfront 
my  Lord  Bishop,  as  to  animate  his  witnessea 
for  tliC  king,  which  the  presence  of  so  great  f^ 
person  might  have  daunted. 

**  And  your  lordships  kuqw,  that  in  the'xrir- 
cujt,  if  a  great  inan  \k;xve  a  cau&e  at  the  bar,  he 
is  not  to  sit  on  the  bench,  his  nod  or  fi*own,  nay 
his  bare  presence,  (hy  way  of  observation)  may 
do  much  with  inferior  persons.  I  diacoinmend 
my  lord  fbr  hib  pa^viou^  aud  commend  Kilvert 

2e 
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for  the  zealous  prosecution  of  his  cause.  I 
JiMist  clear  sir  John  Mounson,  and  for  Paitison 
disguising  of  himself  in  the  babit  of  a  minister, 
(f  rue  it  is,  a  shift  they  had  to  6nd  out  what  might 
be ;)  But  the  matter  was  apparent  to  all  they 
know  he  was  a  counterfeit. 

*'  And  for  CallinV  testimony,  I  weigh  it  not ; 
but  I  and  my  lord  tampering  witJi  Smiib,  with 
Edward  Smith.  lie  must  be  brought  in  by  Mr. 
Mostein,  and  ot  the  back  door  too,  and  after 
that  he  had  taken  his  oath,  was  told  he  bad 
sworn  maliciously,  and  was  advised  before- 
hand what  to  say^  and  the  bishop  cliid  him,  and 
asked  why  he  would  be  sworn, anil  not  acquaint 
him,  and  fet  him  know  before }  and  there  is 
many  proofs  of  my  Lord  Bishop's  dehorting  and 
lerrifyin^  others. — For  Walker,  I  shall  Hot 
Censure  him,  being  not  the  manner  of  this 
court  to  censjire,  when  he  is  not  charged  with 
any  particular,  but  in  general. — For  Luna,  I 
find  himtiiroateiiing  Mr.  Kilvert,  and  I  find  him 
tampering  divers  ways,  and. getting  the  writings' 
from  the  clerks. — 1  agree  with  my  lord  Coi- 
tington,  and  fine  him  1,000  marks.  I  clear 
Mostein.  Cutlin  I  leave  with  a  non  liquet ; 
and  do  censure  Lunn  to  i  e  disabled,  by  way  qf 
his  profession,  either  to  be  register  oi*  proctor 
any  more. — For  CadwalladcrPowel  and  Owen, 
I  u^ree  with  my  lord  Cuttington. — And  for  my 
Lord  Bishop,  1  censure  him  '  10,000/.  Fine  to 
the  kint^'s  m:<jesty»  to  be  suspended  ab  omni 
officio  et  beneficiOf  during  his  minesty*s  pleasure, 
and  likewise  to  be  imprisoned  in  the  Tower 
during  the  king's  pleasure,  as  my  lord  Cutting, 
ton  said  before ;  also  for  to  repair  the  credit  of 
sir  John  Mouns/)T),  I  fine  him  1,000  marks  to 
l)irn  ;  and  sure,  my  lords,  his  person  doth  not 
diminish,  Ijut  rather  aggravate  his  faults  : '  for 
to  be  faulty  in  scandalizing  his  master,  and  then 
•uborningly  to  bolster  up  his  fault,  by  such 
gross  and  unbei^eeming  manner,  is  worse  in 
him  than  it  had  been  in  another  man. 

"  For  as  Mr.  Attorney  veil  noted,  for  him 
that  is  set  to  have  a  care  of  souls,  to  be  corrup- 
ter of  them  ;  for  him  that  is  set  as  a  light  on  a 
hill,  to  hide  the  troth ;  I  call  to  mind  his  great- 
ness, his  place  and  his  dignity:  but  had  he 
Jived  a  private  ignorant  man,  I  should  have 

{one  very  deep 'with  him;  but  he  that  hath 
nonlcdge  to  rectify  himself,  aiid  hath  lat  in 
the  place  to  direct  consciences,  t<i  wtest  and 
wrong  consciences,  I  must  go  as  deep  full  in 
•very  thing  as  my  lord  Cuttington,  and  I  shall 
bere  crave  your  excuse,  and  end.** 

Sir  John  Bamtton.  "  I  believe,  my  lards, 
that  the  Lord  Bishop  is  guilty  of  th.ree  of  the 
Charges,  and  I  conceive  he  had  a  sight  of  the 
Writings,  from  ihe  Council-Chamber. — I  find 
him  procuring  some  to  absent,  to  deter  others, 
and  all  to  support  Prigeoo's^  credit.  Alice 
Emith  first  deposeih,  that  Prigeon  offered  her 
^L  to  prevail  with  Eliz.  Hodgson  to  lay  the 
child  to  any  other  man. — ^Now  my  Lord  Bishop 
he  must  intermeddle  to  support  his  credit.  I 
disallow  of  his  tamperiog  with  Wetherel ;  to 
«ii«h  a  witutss  to  keep  away,  or  to  wisli  him 


to  say  less  than  he  knows,  is  not  justifiabie;  it 
not  so  much  concerned  hnn,  but  it  ^eems  he 
thounlit  it  did,  and  therefore  be  must  spend 
1,000/.  or  l,a00/.  to  make  that  good :  So  sir 
Juhn  Mounson  and  Alice  Smith  depobeth, 
Alice  Smith  is  fetched,  and  carried,  and  maiu- 
taiiied,  enriclied  by  tlie  bishop's  servants.  I 
find  many  shifts  in  my  Lord  Bishop  to  effect  liis 
desire;  it's  plain  she  went  away  poor,  rctarni 
rich,  Weiherel  mast  be  tampered  withal,  i» 
also  plain  by  several  confessions. 

"  Now  to  the  second  Charge,  the  slander  ii 
laid  on  the  Justices :  Sir  Joha  Mounson  sai 
openly  in  court,  the  order  apparently  made,  m 
the  bishop  strives  to  suppress  it.  rfe  osetb  all 
the  ways  he  can,  either  Ly  fair  enticemiints,  ar 
by  foul  menaces  and  threats,  to  ha^e  them  in 
the  Stai^Cliamber,  &c. — Now,  my  lords,  how- 
ever he  prevailed  nor,  yet  lie  attempted,  he  fn- 
deavoured  subornation  of  perjury :  And-^tisely 
did  \ix.  Attorney  to  lay  the  charge  in  that 
manner  he  did,  for  andue  and  unjust  asdertak* 
ing  to  suborn  witnesses,  it*s  a  crime  equal, 
though  he  effect  it  not,  yet  it's  tnahjicium  ron- 
demiiationiiy  and  is  censurable. — I  find  niy  lord 
bishop  of  Liicoln  muth  to  blame  in  tamptring, 
persuading,  threatenine,  and  directing  of  Wit- 
nesses. A  fold  fault  in  any,  biK  in  him  mo« 
gross,  who  hath  curam  animanim,  throBphoul 
all  his  diocese.  To  destroy  souls  is  mo&toaiuu», 
and  to  be  severely  puni:»hed. 

**  To  proceed  therefore  to  Censure,  I  meddle 
not  with  Bates  his  testimony,  but  I  shall  line 
Powel  300/.   I  clear  Mostein  :  And  for  Lono  I 
shall  fine  him  1,000  marks,  and  to  be  disabled 
also  from  his  function.     And  for  my  lord  of  j 
Lincoln,  I  hold  him  not  fit  to  have  the  care  oi 
souljj,  and  therefore  I  do  censure  him  to  be  sus- 
pended  *  tarn  ab  Ofhcio,  quam  a  Beneficw.' 
and  agree  fyr  the  Fine  of  10,000/.  aad  impn- 
sonment  during  the  king's  pleasure.    And  hi  , 
sir  John  Mounson,  I  find  he  hath  done  norh:n» 
but  as  he  ought,  and  tlierefore  1  l)old  it  fit  h^ 
credit  should  he  repaired,  and  to  that  end  I  I 
shall  agree  with  my  lord  Coltinglon  to  give  Lib  | 
1,000  marks."  | 

Mr.  Secretai7  Windebmnke.  "  It  is  needlesi  | 
for  me  to  relate  U>e  businei>s,  or  to  declare  tht 
name  of  the  crime  for  which  this  great  ptr^oD 
is  censured  here  in  this  court.  To  frtc  voir 
lordships  from  aay  further  trouble,  having  >f^' 
ously  considered  the  matter,  I  do  find  not  oci; 
my  Lord  Bishop  himself,  but  also  his  agenti 
faulty;  and  therefore  for  the  fines,  pom.*iij 
raents,  and  iniprisou  meats  both  to  Inni  and 
.them,  I  agree  iu  all  with  my  lord  Cottiugti'ii ; 
and  for  sir  Jolin  Mounson  also/' 

Sir  Thowai  Gcrvnne.  "  I  agree  with  iry  lof^ 
Cottington." 

The  Earl  of  Lindtey,  "  I  do  agree  with  my 
lord  CottJngtun  tit  omnibus/' 

The  Eari  of  Arundel  >  My  loitls,  the  ciii« 
is  great,  the  person  eminent,  the  proJ^cuU'rti 
as  in  relation  to  the  king,  to  be  respected.  Tw 
person  tliat  now  is  on  the  stag,e  to  becenwrtdrl 
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one  of  the  grave  bishops  of  tbe  realm,  one  who 
himself  hatfa  born  sway,  and  haih  sac  in  a  high 
office  under  two  famous  kings,  and  now  comes 
to  be  censured  for  undue  proceedings  in  matter 
of  justice.  He  who  had  the  protection  of 
equity,  now  bath  turned  to  be  a  subverted  of 
right,  and  an  oppressor  of  (he  troth,  by  conceal- 
ing her  A-om  that  she  delights  in,  the  light :  un- 
duly menacing,  deterring,  and  debarring  wit- 
nesses in  a  cause  of  such  a  nature,  as  concern- 
ed sojgreat  a  person  as  the  greatest  we  have  to 
do  vfitbal,  under  God,  on  earth.  I  protest  I 
speak  it  with  gnei\  I  am  sorry  for  his  person, 
much  more  for  his  prof^ion,  no  child  being 
more  revereod  to  ainotho*,than  I  am  tender  of 
Che  churchy  and  of  that  coat :  But  upon  such 
blemishes  to  forbear  censure,  were  to  allow  of 
them :  I  do  therefore  agree  with  my  '4ord  (>ot- 
tingtoQ  in  the  tine,  imprisonment^  and  in  ail  the 
reat." 

TJie  Eari  of  MttnchaUr.  "  My  Lords ;  I 
cannot  but  admire  to  see,  that  a  man  of  tint 
«miueijcy  for  parts  and  fortune  to  overshoot 
himself  so  far,  and  to  be  transported  in  so  ig- 
noble a  wav,  as  my  lord  bishop  of  Lincoln  hsth 
been,  that  ne  would  undb  his  own  to  maintain 
the  credit  of  anotlier  man.  Give  me  leav^  a 
little  to  utifuld  the  occurrences,  that  it  may  ap- 
pear haw  this  came  about,  and  what  occas>inned 
this  his  so  gross  an  error.  About  tlie  fourth 
>ear  of  his  now  majesty's  reign,  a  bill  was  ex- 
hibited into  this -court  against  my  lord  bishop 
of  Lincoln,  the  complaint  was  about  matter  of 
^tate :  now  Prigeon  was  a  main  witness  for  the 
clearing  my  lord  from  being  held  guilty  of  what 
was  thus  olledged.  The  Bill  was  slow-paced, 
and  slept  from  4  till  almost  8  Car.  Kegis,  an^ 
now  a  pro«'ocation  b^cts  an  Information  Nov. 
8tb ;  and  in  February  following  the  bastard  is 
bora,  here  is  a  touch  upon  Prigeon's  credit, 
•this  matters  not  to  the  bishop  for  ought  we 
see ;  but  in  May  following  it  must  be  laid  on 
another  fiiiher,  and  one  &one  is  found  out  for 
the  same  purpose,  and  it  rhust  be  fathered  on 
him.  The  justices  of  assize  publicly  ordered, 
and  set  it  down,  that  it  is  laid  upon  Prigcon, 
and  hereupon  he  is  thouglit  to  be  disabled  of 
his  testimony  for  the  bishop  of  Lincoln,^if  he 
have  occasion  to  use  him,  for  his  cleamig  in 
case  of  those  accusations  and  in  formations' laid 
against  him. — Whereupon  this  Prigeon  must 
beset  upright,  and  made  an  honest  man, and  be 
rectified,  though  it  be  liy  indirect  and  unlaw- 
ful  means ;  nay,  most  unconscionable  courses, 
by  wresting  the  consciences,  and  falsifying  oaths 
for  the  same. 

"  Nort-,  my  lords,  your  lordships  well  know, 
that  every  man's  state,  every  man*s  credit,  his 
poisessions  and  livelihood,  much  depends  upon 
oaths ;  for  if  not  upon  the  jurors,  yet  the  wit- 
nesses in  any  case  of  evidence,  be  it  for  matter 
•f  title,  or  matter  of  fact,  if  they  be  by  sinister 
courses,  and  bj^  bribes  and  threats,  be  it  for  fear 
or  for  love,  if  they  be  caused  to  swear  against 
their  consciences,  and  that  tye  be  taken  away 
wheraby  they  stand  obliged  before  God  and 
SQ«n  to  j^ive  right  to  the  troth,  no  man  b  sure 


of  afiy  thing  he  enjoys,  nor  can  expect  to  get 
any  thing  that  is  unjustly  detained  and  with- 
held from  him  in  the  proeeeding  of  any  coiirt 
whatsoever. — And  I  find  my  lord  bishop  much 
to  blame,  and  indeed  no  more  than  an  nheiter 
in  many  passages  of  this  cause  tending  this 
way. , 

"  There  be  six*  faults  he  is  charged  withal, 
and  I  iiiid  him  faulty  in  three  great  ones.--* 
For  his  tampering  with  Witnesses,  it  is  plain 
enough,  and  I  am  sorry  it  bretiks  out  so  in  all 
the  w.ay  as  the  cause  goes.  1^  In  withdrawing 
Witnesses,  and  absenting  them  out  of  the  way. 
9.  In  preparing,  fitting,  and  disposing  Wit- 
nesses to  his  own  ends.  S.  In  dtteinn^  tlie\ii 
before  they  are  to  take  Oath,  and  threatening 
them  after.  4.  In  silting  out  unlawfully,  by 
indirect  and.  sinister  courses,  wimt  Evidence 
and  Proof  was  given,  so  to  he  belter  enabled 
to  have  cross  Oaths  and  Proofs  against  tlie' 
Evidence  that  was  before «  6.  To  cau^e  wit- 
nesses to  speak  less  than  ihcy  know,  and  to 
conoeal  the  truth,  or  at  least  to  vary  from  that 
which  they  had  formerly  sworn.  *G.  Getting 
the  copies  out  from  the  Clerks  of  the  Star- 
Chamber,  and  keeping  them  a  loug  time  from 
that  place,  where  they  ought  to  be  uud  ivi^iJo. 

"  Now  for  a  man  of  art,  of  a  prompt  an«l 
ingenious  wit,  a  well- experienced  man,  who 
hath  been  a  Judge,  and  well  2ncw  the  incon- 
veniences of  these  defaults,  and  the  grossness 
of  them,  to  run  into  them  so  violently,  and  mi 
foul,  I  cannot  but  admire,  and  much  pity  hhxi. 
— Nay,  he  doth  take  upon  him  to  defend,  and 
to  patronize  Cntlin  too,  although  it  be  abso- 
lutely to  overthrow  and  undo  himself.  But  as 
it  is  said,  '  Nemo  laediiur  nisi  a  seip>o,'  if  my 
lordship  had  not  been  over-bu.sy  fur  to  do  those 
men  good,  he  had  never  done  himself  this 
harm. 

"  Now  for  Kil vert's  affront  to  him,  I  must 
needs  say  it  may  seem  ovei^much  in  the  plare 
where  it  was  done,  being  in  the  chief  place  of 
the  diocese,  and  to  liis  own  person :  but  l*eing 
it  was  in  such  a  cause,  where  witnesses  uere 
to  be  heard  and  examined  for  the  king,  and  my 
lord  being  a  great  man  in  that  place,  I  pass  it 
by,  SIS  his  zeal  and  earnestness  in  prosecution 
of  the  cause,  which  might  eUe  have  sulFered, 
had  he  not  used  the  better  courage,  and  f  ut 
the  better  face  upon  it. 

"  For  the  getting  the  ^Writings  from  riie 
Council-Chamber,  it  is  plain  enough,  luid  they 
were  absent  long  enough,  and  whether  he  h.ul 
used  or  perused  them  it  matters  not ;  sorely 
ho  would  not  have  them  gotten  from  their  duo 
station,  and  place  of  abode,  only  to  lie  by  him, 
but  that  he  would  make  use  of  them.  Ami  I 
must  needs  commend  sir  William  Betcluys  dis- 
cretion and  ingenuity  for  his  coura^^e  in  that 
particular. 

<'  Your  lordships  have  heard  ah^ady  bv  the 
two  Lord  Chief  Justices,  what  the  nature  of 
these  crimes  are,  tiiougli  it  be  not  subornation 
of  perjury,  yet  it  is  maailest  injury  to  the  wit- 
nessing of  a  truth;  and  I  suppose  both -they 
that  d«  prevail,  and  they  th»t  are  over-ruled 
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and  won  to  sach  dUbonest  courses,  arc  inoch 
faulty;  and  therefore  I  shall  agree  with  my 
lord  Coitiugton  for  the  Fine  upon  the  two  ser- 
vants of  my  lord  bUhop,  Qwen  and  Powe). 
Awd  also  I  tine  Lunn  in  1,000  marks ;  I  clear 
Mostein,  and  I  mutt  not  let  Catlin  escape,  if  I 
can  legally  do  it,  but  he  bath  bitter  fortune 
than  tlie  rest,  though  I  think  not  a  whit  less 
,cuIpable.^And  for  my  Lord  Bishop,  I  mastj 
£iir  his  line,  imprisonment,  and  suspension  from 
bis  dignities,  olfices,  and  benefices,  agree  with 
my  fdrd  Cottiagton,  and  so  in  all  the. rest.*' 

The  lord  Treasurer,     "  My  Lords ;  This 
Cause  hath  held  a  great  time,  your  lordships 
•  have  bad  much  patience  and  great  attention, 
and  applied  yourselves  to  give  ear  to  the  de- 
fences that  have  been  made  therein,  which  have 
been  very  well  performed  by  the  counsel  on  my 
Lord  Bisliop*8  oehalf.i— The  cause  is  great,  a 
great  man  that  is  this  day  sentenced,  and  in  a 
mutter  of  very  high  nature,  for  me,  my  lords,  to 
run  over  the  several  diarges,  and  to  esplain 
how  and  wherein  I  find  my  Lord  Bishop  and 
his  agents  culpable,  and  very  well  deserving  the 
censure  of  this  court  for  their  crimes,  it  were 
bootless,  nay  altogether  needless  to  insist  upon 
'  the  tampering  witti  Alice  Smith,  and  Wetherel, 
with  the  undue  practices  of  Lunn,  Owen  and 
Powel,  these  things  have  been  copiously  set  out 
before,  and  for  roe  to  repeat,  or  to  make  any 
relation  of  my  observations  in  the  occurrences 
and  passages  of  the  cause,  <it  were  but  actum 
Agere.     The  business  falls  out  very  unhappily, 
and  all  the  way  carries  with  it  a  relish.     Aly 
Lord  Bishop's  encouraging  and  setting  on  the 
several  agents,  that  were  U'-erf  for  the  clearing 
and  justifying  Prigeon's  reputation ;    so  that  in 
the  prosecution  of  the  matter,  probable  sur- 
r     mises  come  to  be  violent  and  forcible  instiga- 
tiutis ;  and  whereas  my  Lord  Bishop  strives  to 
suppress  a  f.mlr,  whichis  like  to  redound  to  Pri- 
•geou*s  disesteera ;   my  lord  utterly  overthrows 
his  own  credit,  and  labouring  to  take  a  sthin  out 
of  another's  face,  opens  several  scars  and  ulcers 
-in  his  own. — My  Lord'Bishop  mij^ht  better  have 
let  the  truth  hare  been  bolted  out,  than  so  smo- 
ther ir,  as  to  injure  bis  own  reputation,  and 
caui'e  himself  to  undergo  fae  heavier  and  fouler 
aspersions,  than  the  crimes  in  his  witnesses 
could  ever  have  brought  upon  them  or  him. — 
I  much  pity  him,  and  I  am  heartily  sorry  that 
he  was  so  over  led  with  desire,  as  so  hotly  to 
pursue  a  thing  that  might  with  a  great  deal 
of   more  discretion    have  been  let  nlone.-^ 
And  truly  I  coice  ive  it  is  now  apparent  to  h<n), 
and  he  himself  is  sorry  for  bis  own  intem- 
perate prosecutions;    and  I  hold  no  censnre 
can  be  so  heavy  to  him,  ns  that  your  lordships 
sh(Hild  hold  him  ceiisurable,  and  that  he  should 
now  incur  the  dislike  and  condemnation  of  this 
court,  wherein  be  hath  sat  as  emit  ent  in  place 
and  dignity,  os  the  rest  that  now  are  to  pass 
/Sentence  upon  him. — What  Censure  therefore 
my  lord  Cottin^ton  before  me  hath  ^ven,  both 
f(^  Lunn,  Owen,  and  PoweU  both  m  number, 
;ate^an(|  weight,  I  agrte unto;  and  sol  do  also 


for  the  fine  upon  my  Lord  Bishop  of  Docolo, 
bis  imprisonment  duiing  tlie  king's  pleasure, 
and  the  rest/' 

The  Lord  Archbishop  of  Canterbury,  "  Sony 
I  am,  my  lords,  that  such  a  man  as  my  Lord 
Bishop  of  Lincoln  fbr  profession ;  and  sorrj 
that  he,  being  so  wise,  so  discreet  and  under- 
standing a  man  every  way,  should  come  to  stand 
culpable  of  such  faults  as  should  deserve  the 
censure  of  this  court,  and  in  this  nature,  that  it 
should  fall  out  that  by  being  over-active  and 
over-doing  businesses  of  other  mens,  to  do  hit 
own,  nay  even  thereby  also  to  undo  himself.— 
We  have  adversaries  too  too  many  amongst  our- 
selves, but  this  day's  work  opens  a  way  lor  the 
Romanists  to  take  advantage  by  it,  to  see  so 
eminent  a  perscm  as  a  bishop,  and  so  emioeota 
bishop  as  he,  to  become  thus  censurable  in  a 
thing  of  so  high  a  nature  in  this  high  court,  it 
opens  way  I  say  to  them  of  rejoicing,  which  I 
would  to  God  had  not  been  al  all,  or  at  lea»t 
not  by  him. 

"  When  I  look  upon  and  consider  bis  excel- 
lent parts,  both  of  nature,  and  atchieved  untn 
by  study  and  aH ;  when  I  think  upon  bis  w'ti^ 
dom,  learning,  s^^ij  of  memory,  and  the  expe- 
rience that  accompanies  him  with  all  those  en- 
dowments, it  puts  me  to  stand  ;^  that  after  he 
had  l^en  overtaken  in  one  error  in  the  first 
cause,  he  should  not  have  re^aHed  himself,  tmi 
made  a  stand,  but  tliat  he  hath  now  run  iiitoa 
far  worse,  and  more  desperate  a  one  in  tkii 
cause,  by  obnoxious  and  criminal  ways,  even  to 
a  very  precipitation  and  downfall  of  hin^if  and 
his  credit.     What  though  there  was  some  qiKS- 
tion  made,  and  some  proofs  on  foot,  wherebv 
his  loyalty  to  the  king  nis  master  seemed  to  be 
in  dispute,  and  his  diucretion  might  have  some 
ways  come  to  trial  in  matter  of  words,  discover- 
ing his  affection  in  some  matter  of  state  ?  most 
he  seek  unlawful  means  to  procure  bis  actions 
and  words  to  be  lawful,  and  leave  the  course  o( 
a  good  consqience  to  bolster  up  a  fiincy  of  inno- 
cency  in  another  man,  and  make  himself  pkunly 
faulty,  for  to  make  another  man  seem  free  from 
shame?  I  could  wish  heartily  from  my  heart 
(however  this  cauje  be,  let  it  be  as  it  is)  tliat 
his  deportment  in  passion  had  been  hke  to  thet 
of  St.  Cecilia.     I  read  it  in  a  very  good  author, 
aqd  it  is  not  impertinent,  nor  oni^orthy  whaiso» 
ever  patience,  when  a  great  stir  there  was,  and 
all  the  stream  and  current  run  ^uite  against  ber 
to  bear  her  down  in  a  most  furious  and  violent 
manner,  she  mildly  in  the  heat  of  iheec  stormi, 
and  when  thnse  billows  seemed  to  overwhelm 
her,  and  hide  her  from  all  hopes  of  being  ad- 
mitted hearing  her  to  plead  herinnoccocj,in«^n 
less  to  gain  success  to  her  desires,  it  being  told 
her  there  were  many  witnesses  against  her,  but 
none  that  did,  or  would  be,  or  seen  to  appear 
for  hi  r,  or  in  her  behalf.    She  used  the  sayin? 
of  lK)ly  Job, '  Testis  raeus  est  in  Coelis,'  My  ««- 
nrss  is  above:  and  so  it  fell  out,  for  ns  the  story 
saith)  when  tbe  matter  came  to  be  scanned,  tbe 
w  itnrsses  that  were  i^nst  her, (by  whatmesw* 
or  from  vtheuce,^  or  bow,  I  know  not)  but  ti»y 
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were  so  daunted  And  struck'  with  such  an 
amazement,  that  it  was  tlieir  general  vote,  *  Nos 
'  nihil  babemus  contra  Ciceliam/  I  have  it  in 
St.  Augustine,  a  Father  of  the  Church,  whose  au- 
thority there  is  no  doubt  of,  he  being  held  leam- 
eii  amongst  the  best  of  that  time,  lib.  1.  *  Con- 

*  tra  ba;reticuin  donatuni.*  It  )md  been  better 
wiih  my  Lord  Bishop  if  he  had  had  such  a 
cause :  I  am  sure  if  the  circumstances  o(  his 
behaviour  bad  been  more  temperate  and  paiaecl 
with  more  patience,  the  erent  could  not  have 
been  so  unlockj,  aod  his  Censure  so  sharp,  as 
it  is  now  like  to  be. 

*'  I  mav  be  bold  to  say  it,  mj  lords,  for  it*8 
no  untruth ;  I  have  been  hve  several  times  upon 
my  knees  to  the;  king  my  master  in  his  behalf,  I 
deiirered  for  him  several  petitions  myself  into 
the  king's  own  hand,  and  I  then  did  that  (which 
liad  I  known  what  now  I  do)  I  should  not  have 
done.  I  sent  him  under  m^r  own  hand  the  king's 
ansMrer  upon  every  |)eticion.  And  after  all 
ihose  five  several  services,  1  mu«t  tell  you,  my 
lords,  I  was  but  coarsely  dealt  withal,  nay  very 
ill  requited ;  yet  was  I  overcome  to  move  again 
at  Christmns  last,  and  I  have  it  undeir  his  own 
hand,  or  (if  his  secretary  writ  the  letter)*  his 
own  hand  and  name  is  underscribed,  that  he 
had  better  and  more  hopes  by  my  onoe  moving 
the  king,  than  he  had  formerly  had,  by  the  so- 
licitation and  means  of  all  the  friends  he  had 
at  court. — And  no  longer  ago  than  at  Christ- 
mas last  I  moved  the  king  my  master  again 
in  bis  behalf;  and  then  (had  he  solicited  that 
which  ^^19  intended  for  his  good,  and  pr^ 
secuted  the  same  with  sobmiasion)  it  had  in 
all  likelihood  gone  better  with  htm  than  he 
could  have  expected,  nay,  I  think,  as  the 
case  stood,  better  tlmn  lie  then  desired. — But 
a  cross  business  came  just  in  the  way  at  the 
very  time,  (of  which  your  lordships,  or  the 
most  part  of  you,  I  am  sure,  are  privy  to)  and 
had  not  I  then  interposed  myself,  (the  king  be- 
ing then  so  exasperated  against  him)  he  had 
fdllen.  But  to  let  pass  my  desires,  and  the  ear- 
nestpesB  I  used,  and  the  tenderness  I  had,  lest 
my  public  q^persion  should  have  been  opened, 
and  such  as  could  not  have  been  wiped  away, 
but  needs  must  have  left  a  stain  to  my  coat. 

"  I  must  needs  say  thus  much  for  his  ma- 
jesty, be  was  very  inclinable  to  have  had  a  fair 
reconcilement,  as  may  appear  by  his  often 
asking  what  Lincoln  did,  '  doth  he  seek  to  re- 

*  pair  my  credit  ?  Hath  he  any  sliew  of  sorrow- 
'  fulness  for  hw  fault  i*  And,  my  lords,  I  may 
safely  sav,  because  I  truly  speak  it,  who  ever 
penned  ms  petitions,  howsoever,  they  seeftied 
to  be  his  friends,  or  whosoever  advised  him  to 

•let  them  pass  in  that  form,  they  did  him, 
though  questionless  he  is  able  to  pen  them 
himself,  an  injury,  yet  if  be  did  it  by  advice 
ihey  were  not  therem  his  friends,  for  in  them 
all  there  is  not  one  word  tending  to  submission 
and  confeaaion,  or  so  much  as  an  acknowledg- 
ment of  a  fault,  whereby  any  shew  of  recanta- 
tion in  that  nature  might  be  made  to  his  ma- 
jesty, as  both  in  duty  he  ought,  and  in  wisdom 
mi^  hwm  laade  proffer  of,  and  uritb  more 


safety  and  avurance  haveperformed,  insomuch 
as  t  hat  by  his  stiff  and  stubborn  behaviour,  there 
was  no  way  but  to  have  the  business  fully  ript 
up,  heard,  and  decided. 

'*  Yet  there  were  not  wanting  divers  ill  dis- 
posed persons,  who  bruited  it  forth,  and  very 
boldly  gaveour^  that  my  lord  bishop  of  Lincoln 
had  nut  made  any  fault,  or  done  or  spoken 
ought,  but  that  which  he  could  stand  unto,  and 
needed  not  to  be  ashamed  of,  only  that  lie  was 
rich  and  must  be  let  blood,  he  might  well  spare 
it,  and  the  king  wanted  10,000/.  or  19,000/.  and 
so  he  should  have  little  said  to  him,  if  it^was 
once  condescended  unto,  and  either  given  by 
him,  or  gotten  from  him.  But  howsoever  these 
reports  go,  the  king  is  just  as  he  is  faohour- 
able;  and  though  he  was  incimed  to  mercy 
(for  so  the  bishop  of  Lincoln  had  found  it,  if 
he  had  sought  it  seasonably)  yet  now  you  see, 
there  is  cause,  and  just  cause  of  censur&,  and 
in  a  very  high  nature  of  desert  in  him  to  be 
sentenced  by  this  court. 

**  Now  for  the  nature  of  the  cause,  the  seve^ 
ral  Charges  of  the  proofs,  and  the  defences 
also  that  nave  been  by  the  lord  bishop's  council, 
hath  fully  and  amply  been  opened-  by  the  two 
lords  chief  justices,  and  if  1  snould  attempt  any  . 
thing  this  way,  it  were  but  needless  labour  to 
myself,  and  would- breed  a  tedious  truublesome- 
ness  to  your  lordships,  dicium  diofre  would  be 
all,  when  I  bad  said  all. 

'^.I  leave  to  middle  with  the  manner  of  the 
proceedings,  and  must  give  Mr.  Attorney  a 
great  and  large  commendation,  and  Mr.  Soli- 
citor also  for  their  wise  stating  of  the  cause,  and 
for  their  wisdom,  wit,  temper,  and  patience  in 
the  prosecuting  of  the  same. — The  matter  is 
ill,  and  howsoever  it  perhaps  be  not  subor- 
nation of  perjury,  yet  to  tamper  with  witnesses, 
to  threaten,  deter,  afiright,  corrupt,  or  to  silence, 
or  absent  those  that  are  to  witness  a  truth, 
and  to  give  evidence  in  a  court  of  justice,  are 
ejusdem  natura^  a  very  foul  crime  and  a  most 
odious  and  detestable  fault,  in  any  man  of  what 
condition  soever  he  be  :  and  if  these  things  h% 
suffered  and  may  go  unpunishable,  no  state  can 
stand,  and  it  destroys  the  interest  of  tnaim  tt 
fttttm,  and  no  man  is  sure  of  what  he  holds,  or  - 
can  say  whether  he  hath  an  estate  or  no. 

**  It  is  a  point  that  ruins  all  rieht,  and  is  the 
utter  enemy  and  subverter.  of  all  justice,  and 
must  needs  overthrow  any  state,  where  it  is  not 
weeded  out  and  prevented  by  severe  animad- 
version and  corrections  when  it  happens  to  be 
found  out.  First,  It  destroys  maximum  man^ 
daium^  the  great  Commandment  given  bv  the 
li^reat  Lawgiver,  God  himself,  *  Thou  shaft  oDt 
bear  false  witness;'  In  .the  5th  of  Leviticus,  if 
a  roan  know  a- truth  he  is  not  to  conceal  it ; 
nay,  he  is  to  witness  it.  In  the  23d  of  Exodus^ 
a  man  is  not  in  any  case  to  bear  unjust  wit- 
ness, and  so  in  the  ninth  of  Deuteronomy,  it  is 
in  criminuUlmt,  and  he  that  did  bear  fake  wit- 
ness was  to  suffer  per  legem  talUmit  that  same 
punishment  and  loss,  which  by  his  false  testi- 
mony the  other  party  had  ondergone.  • 
«  la  all  the  time  that  panes  from  the  cfea« 
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tion  of  tlie  world  until  the  law,  I  do  not  find 
tltat  the  Holy  Ghost  once  mnde  mention  of 
any,  that  attempted  io  tlus  way.  I  find  no 
shadow  nor  overture  of  any  sacli  crime;  the 
corruption  of  nature  had  not  tliea  ^ro^tn  to  the 
height,  and  so  over-flowed  tiie  banks,  ns  to 
break  out  so  outrugeousiy,  a^d  produce  any 
such  ill  d  sposed  persons. 

'<  Insomuch  as  I  find  not  anv  tract,  no  vet" 
tigiuto  of  the  like  precedent  ror  above  S,000 
yciurs,  and  the  fathers  of  the  church  upon  tliat 
place,  wliere  it  is  said,  *  out  of  the  mouth  of 

*  two  or  three  witnesses   shall  every  ttiing  be 

*  justified  ;*  they  descant  upon  it,  why  two  or 
three  witnesses  in  matters  of  consequence  ? 
Because,  say<hey,  so  many  should  not  be  sub- 
ject to  be  tampered  withal,  bein^  they  might 
be  of  several  tempers,  several  conditions,  and 
MO  the  truth  might  be  had  by  some  of  them,  if 
not  by  all. 

'<  i\nd  for  a  long  time  I  read  of  none,  but 
of  the  devilish  practice  and  leading  piece  of 
impiety  set  on  foot  by  Jezebel,  for  what  cause, 
and  how  prosecuted,  yon  all  well  know,  and 
what  she  was,  how  she  sped,  and  v^hat  eud  she 
made  is  recorded  to  posterity.  Yet,  my  lords, 
i  pray  you  observe  and  note  with  me,  how 
yrtLTiiy  tne  Holy  Ghost  goeth  about  in  the  set- 
ting out  of  this  fact,  and  the  passages  therein 
in  Sie  2 1st  verse,  as  if  the  Spirit  of  God  was 
unwilling  to  display  and  discover  the  heinou&^ 
ness  of  this  monster  hatched  by  tliis  vile 
woman ;  as  if  he  would  not  have  it  seen,  he 
shadows  it  forth  in  a  low  stream,  that  there 
came  in  two  sous  of  Belial  and  said,  &c.  As 
if  the  original  of  this  odious  practice  was  not 
rooted  in  human  nature,  but  took  his  birth 
from  hell,  it  came  in  with  two  sons  of  Belial  in 
the  devil's  name. 

*^  Well,  afterwards  such  a  tutor  could  not 
3vaDt  apt  scholars,  and,  as  Saint  Paul  taith  in 
another  case,  '  when  I  come  to  speak  of  it 

*  after  the  manner  of  men,'  I  find  it  then 
practised,  and  that,  with  a  witness,  '  it  out- 

^«  faced  the  God  of  truth,'  though  truth  itself 
must  not  be  trodden  undofoot;  but  tUis  engine 
fetched  from  bell,  most  be  planted  to  defeat  the 
xounsels  of  God  Almighty.  Thej  found  out  and 
hired  false  witnesses  against  Chnst  himself,  who 
they  were  you  know,  Mark  14,  55.  *  The  chief 
'  priests  and  i  he  elders,  and  all  the  whole  council 

*  sought  false  witness  against  Jesus  to  put  him  to 

*  death ;  -  and  after  Christ  Stephen  had  the 
same  measure.  Acts  6,  11.  ^  Then  they  su- 

•  *  homed  men,  who  said,  we  have  heard  him 
'  speak  blasphemous  words  against  God  and 

/  aeaiust  Moses.' 

'*  Thus  amongst  those  stiff-necked  and  hard- 
hearted Jews,  the  fault  was  in  use  when  sin 
and  iniquity  grew  ripe,  and,  as  the  •  Prophet 
saith,  *  Fai<h  and  truth  could  scarce  be  found 
'  amongst  mortal  men ;'  but  the  subversion 
and  destruction  of  their  city  follows,  and  there 
comes  in   the  government  of  a  warlike  na- 

•  tion  and  people,  the  Rooiant ;  amongst  whom 
I  find  some  laws  qfuute  againtt  false  witpotses^ 

•  and  those  very  sevf  re  onii. 


"  Besides  other  laws,  in  the  law  ofthettveire 
Tables  tliere  is  a  strict  law  confirmed  apiinst 
it ;  and  these  twelve  tables  were  not  made  bv 
any  mean  advice  or  persons,  but  by  the  persons 
of  a  powerful  council  and  the  deccmxin:  thai 
he  that  was  found  feulty  in  this  notorious  chfre, 
he  was  to  be  thrown  down  a  steep  high  ruck,  tu 
have  his  bones  shivered  all  to  pieces,  e  mnte 
'farpHoy  or  e  taxo  Tarptio  ;^  afterwards  the 
law-givers  pursued  this  fault  with  bani^hmeut 
and  confiscation  of  goods,  *  Confiscatio  bono- 
'  rum  fiat  et  punintur  uti  pro  crimine  falsi.' 
Within  those  times  was  a  heavy  and  mc«t 
severe  punishment,  whereby  tlteir  posteritr 
also  was  branded  with  the  fault  of  them  tlxt 
went  before  them.  In  the  niuety-fifib  Couiki 
I  find  a  course  set  down  for  the  prevention  ai 
this  crime,  and  a  punishment  set  fortheofftii- 
ders  therein.  And  in  later  times  Bartolns  often 
meets  with  it,  and  goes  very  precisely  and  ti- 
actly  in.the  case,  that  if  so  be  it  be  found  in 
any  man,  so  much  as  an  overture  of  tamperis; 
with  witnesses,  it  is  censurable ;  rew  es^  he :« 
guilty,  though  he  effect  not  his  purpose^iflif 
menace,  threaten,  or  deter  a  witness.  And  y, 
my  lords,  shall  I  do,  tliough  he  but  baretj  ai- 
tenipt  to  smother,  deter,  or  hinder  any  mwmh 
when  he  is  to  give  his  testimony ;  be  it  bj 
words,  looks  or  actions,  promises  or  threats,  (t 
cotnes  much  to  one  in  my  opinion  upon  tbe 
matter. 

"  Now,  my  lords^  to  coma  unto  the  lavi  of 
the  churchy  if  we  pera&e  the  Canon  and  Ecd^ 
siastical  Law,  there  we  shall  often  in  every  isr, 
have  somewhat  or  other  still  esublished  agama 
it.  In  the  Canon  Law  the  second  part  otiii* 
Decretals,  if  any  man  ^hall  be  a  subonwrof 
witnesses,  '  Etiamsi  instigatos  aut  compulsus  \ 

*  domino,'  if  he  bring  a  fuse  testimony  (thou:' 
he  be  even  enforced  to  it  by  his  superior  lonJ^ 
governor  or  his  master)  deliver  bim  overt) 
excommunication,  *  et  sic  roaneat  usque  li 

*  exitum  vitae,^  and  so  he  must  stand  and  reio^  > 
in  that  skate  and  case  during  term  of  life,  i 
grievous  thing,  and  a  most  heavy  burthen,  t' 
sentence  of  excommunication  is  to  an  offender, 
thou£h  sow  in  the^  looser,  tidies  it  be  siigbted 
ai:d  Sttle  set  by  ;  yet  in  cases  of  this  naiuTi 
whan  tUb  offence  is  so  high  and  transcender;t^ 
and  of  condition  tending  to  the  ruin  and  ccn-j 
deronation  of  die  soul,  the  party  at  that  tiicej 
and  for  that  present,  even  dallying,  mock<-;i 
and  abusing  of  God  to  his  very  face,  to  be  It  ti 
void  of  the  Communion  of  Saints,  to  be  Uj 
reaved  cff  the  benefit  of  being  a  member  m 
Christ's  flock,  and  cut  off  from  tliat  holy  N;^^ 
the  church,  I  think  that  no  man  is  io  a  v^»>^ 
and  a  more  miserable  estate,  and  more  to  l« 
pitied,  if  he  be  insensible  of  it  himself. 

"  To  come  to  the  first  council  of  Macedo^. 
the  seventeentli  canon,  *  Si  sit  iUe  inter  f^l^"* 

*  juratores,  reus  esto.*  And  what  is  he  ca"t1 
of?  Of  no  small  matter.  Ranked  and  run|:t-l 
io  the  d^ree  an^  place  of  a  muitherer  f  ^  «^ 
homicidii. — Nay,  he  is  worse  than  a  mandaycT 
fisr  he  that  kills  a  man  destndys  but  oae,  ai^ 
that  but  the  body  neither,  f^f  he  canootan] 
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he  dntH  injary)  is  the  king,  whom  he  plainly 
cheateth  to  his  face,  and  wrongs  in  the  very, 
seal  of  justice,  evtn  forcing  bis  officers,  th« 
grave  afd  icaiued  judges,  will  tlitv  ni!l  they^ 
to  do  injustice:  for  \i  the  witncs-es  Le  suborned 
and  j;ive  in  false  cridence,  the  jurors  cannot 
come  near  the  truth,  and  the  judges  must  needf 
enact,  order,  and  sentence  wlrjtoiherwiso  they 
neither  would,  nor  ought  to  havfe  done.— 
Last  of  nil,  the  third  person  that  is  wronged 
in  conspeetu  Dei,  is  a  f)er3(>n  of  no  small 
esteetn,  the  innocent  (one  many  times  little 
enough  esteemed,  God  knows,  in  the  eye  of 
the  world,  but  gracious  and  gre^t  in  the  sight 
of  God,)  and  he  is  also  most  shamefully  wrong* 
ed  and  abused ;  nay,  perhaps  undone  by  ihi 
indirect  practices  of  those  false  witnesses. 
Sometimes  his  person  is  traduced,  bis  fam# 
aiid  credit  cither  stained  or  else  quite  taken 
away,  or  so  thakeii  that  it's  a  shy  matter  to 
deal  with  Iiim;  another  while  his  estate;  hii 
birth-right,  is  wrested  fiom  him,  or  else  wiili- 
drawn,  and  for  a  time  withheld  from  him  :  on^ 
while  his  goods,  another  while  his  lands,  a  third 
time  himself,  is  at  slake ;  so  life,  lands,  goods, 
and  all  are  in  danger :  well  thoiigli  such  wit- 
nesses be  against  him,  hi?  plea*  is  never  a  whic 
the  worse  in  Foro  Cffll^  his  inheritance  is  laid 
up  amongst  the  saints,  *  Testimonium  ejus  est 

*  m  cffilis,'  *  doubtless  there  is  a  reward  for  the 

*  righteous.  Verily  there  is  a  God  that  judgeth 
'  the  earth,  for  there  is  nothing  hid  which  shall 

*  not  be  revealed.' 
**  And  thus,  my  lords,   have  I  said  what  t 

thought  fit,  though  not  so  much  as  the  'crimes 
deserve,  for  my  time  being  scanted,  I  bhve  laid 
it  out  (though  roughl))  yet  so  as  it  may  easily 
be  seen  of  what  a  vile  nature  this  cankered  and 
pestilent  weed  is,  and  from  whence  it  had  id 
original,  and  how  odious  and  detestable  it  hath 
been  to  all  ages,  how  dangerous  the  effects  bo 
that  proceed  from  it,  and  therefore  how  care- 
fully It  ought  to  be  looked  uiito  and  suppress 
in  all  common-wealths. 

>*'  I  shall  make  my  word  good  in  my  brevity 
concerning  the  last  thing  1  am  to  perform,  and, 
shall  pass  over  the  sentence  very  speedily;  to 
make  any  repetitions  were  but  (tcium  agere  (as 
my  lord  of  London  said)  therefore  I  will  be 
short.  I  find  much  tamjiering  and  striving  by 
my  lord  bishop's  agents  for  to  suppress  and  de- 
clmc  a  truth.  I  wonder  that  Lake  should  be 
sent  to  the  university  of  Cambridge  presently 
to  take  the  degree  of  doctor,  and  that  they 
would  let  him  pass.     I  cannot  coitimc;nd  Mos-  ■ 


ways  infringe  the  anion  of  his  soul  that  it  Jiad 
witii  his  Maker.  But  he  that  goes  about  to 
suburn  and  procure  false  witnesses;  he  atone 
time  destroys  two  souls,  b^th  his  oWn,  and  the 
loul  of  I'.initlmt  he  so  in  that  kind  intermeddles 
williul;  and  unless  he  be  rejoined  again  by. the 
renewing  of  feifh  and  serious  and  heftrty  repen- 
tance, he  sets  both  their  souls  and  God  at  odds. 
"  At'rerwards  you  find  it  in  the  western  parts  of 
Enjiland,  and  in  France,  in  the  17th  council  or 
Aijuiha,  you  have  a  tainpercr  with  witnesses 
adjudged' to  death  (even  in  thetime  of  Alexicus, 
who  was  no  better  than  a  barbarous  Goth)  this 
crime  was  disallowed,  made  horrid,  and  held 
severely  to  be  punished.  You  may  find  it  in 
St.  August  in,  who  lived  about  some  400  years 
slier  Christ ;  and  indeed  he  most  excellently 
5ets  it  out  in  his  98th  Sermon,  *  De  Nativitate 
Domini,'  either  he  had  it  out  of  that  council, 
or  the  council  out  of  him,  being  much  what 
both  at  one  time  and  iii  one  age.  Some  parts 
of  Greece  I  find  did  affect  and  patronize  lying, 
but  Tully  wittily  guirds  them  for  it,  saying, 
they  nere  not  wise  to  countenance  folly ;  yet 
I  find  that  Aristotle  in  his  rhetoricks  concern- 
ing tlie  Interrogatories  to  witnesses,  gives  ad- 
mirable rules,  and  such  as  (though  short)  com- 
prehends the  most  what  of  the  most  settled 
aud  the  wittiest,  and  the  safest  ways  used  notv 
■days  in  that  kind,  lib.  2.  Uhet.  vou  may  read 
iljc  ways  of  prevention  herein  by  him  set  down. 

"  And  to  come  into  our  own  country  aliout 
the  year  1224,  in  the  reign'  of  king  Hen.  3,  and 
your  lordships  know,  that  it  was  a  troublesome 
time ;  yet  1  read  that  Stephen  Langley,  niy 
predecessor  (then  archbishop  of  Canterbury) 
called  a  council  to  be  held  at  Oxford :  the  mam 
business  was  for  the  reformation  of  two  points ; 
the  one  was  concerning  Marriage,  the  other 
concerning  Exheriditation,  &c.  where  I  find  a 
foul  penance  inflicted  and  set  out  for  him,  that 
shall  either  bear  false  witness  by  himself^  or 
procure  it  in  another. 

**  For  he  that  is  a  tamperer  tliis  way,  he  is 
piilty  of  no  small  crime  doing,  doing  (at  the 
surae  time)  wrong  to  three  of  the  greatest  per- 
•ons  in  the  worldj  viz.  1.  To  God.  2.  To  the 
king.  3.  To  the  innocents. — First,  He  mani- 
festly wrongs  God  by  a  notorious  contempt,  by 
t  very  slighting  and  vilifying  his  omniscience, 
omnipresence  and  omnipotency.  He  robs  God 
of  that  which  is  his  very  essence,  for  God  is 
truth,  (and  who  dare  thus  out-face  God's  truth !) 
and  wittingly  deviseth  und  practiseth  to  lay  it 
sside  and  keep  it  from  the  light ;  I  find  him  in 


human  society.  Aristotle  himself  in  that  glim- 
nieringhe  had  of  divine  learning,  deciphers  such 
•  one,  and  sets  him  out  by  these  very  characters : 
l>e  must  be  one  *  qui  pieiatera  non  curat,'  a 
u»an  that  matters  not  at  all  for  piety ;  he 
ttnisi  either  deny  the  Deity,  or  else  thmk  he  can 
escape  the  reach  of  the  celestial  powers,  sdch 
t  one  «  qni  putat  se  latere  Deo,'  he  is  able  to 
fekulk  on  the  one  side,  and  absent  himself  from 
the  hand  of  God  at  his  pleasure. — Secon^iy,  In 
^  Qeit  place,  another  (reat  petson  (unto  ^hom 


very  nature  to  be  abhorred  and  held  unfit  for     tein  (though  otherwise  a  very  civil  and  deserv- 


ing man,  and  I  think  very  true  and  trusty  to 
his  master)  yet  to  be  present  when  a  blank  is 
put  op,  and  an  Affidavit  to  be  made  to  a  blank 
by  his  privity  and  in  his  presence,  this  is  not 
honest;  he  might  have  done  well  to  have  dis- 
allowed the  proceedings,  or  at  least  not  beea 
present,  and  have  countenanced  the  same. 
And  VV alter  Walker,  ihoueh  he  bie  a  solicitor, 
and  must  and  ought  to  follow  the  causes  he 
undertakes,  with  as  much  sLill,  industry,  and 
advice  as  he  may,  yet  he  might  have  beeii 
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asluuued  Qf  iliis  blank  Affidavit,  and  he  ought 
'  iudeed  to  have  supprest  it. 

*'  If  Walker  had  been  a  good  servant  k  had 
gone  belter  with  the  bishop,  than  now  it  i» 
like  to  do :  and  if  Walker  do  escape  sentenc- 
ing it's  more  by  hap  than  skill,  more  by  luck 
than  honesty.  I  find  him  to  be  a  very  arrant 
honest  man  iii  alt  the  business,  and  my  lord 
bishop  is  a-  very  miserable  man,  thas  to  defend 
Prigeou's  go  »d  name  with  the  loss  of  his  own. 

'*  Catlin,  he  must  have  a  hving  given  him, 
and  well  he  deserved  it,  but  as  yet  he  had  not 
played  his  part  to  tlie  full,  and  therefore  stay 
your  liaiid  (luy  lord  saith  Walker)  till  the  busi- 
ness be  done.  A  manifest  plain  proof  tliat 
there  was  some  use  to  be  made  of  this  cunning 
and  crafty  felluw,  to  countenance  the  business 
in  hand.^  And  I  can  say  no  less,  than  that  I  find 
Catlin  to  be  a  very  lewd  man,  a  very  incendiary, 
and  truly  to  be  paralleled  with  that  Catlin  of 
Rome,  against  w}iqm  so  many  learned  and  elo- 
quent orations  were  writ,  by  Cicero  that  famous 
•rator. 

'*  For  Lunn,  let  him  go  on  in  God*s  name,  to 
be  put  otV  from  the  place  .aud  otiices  that  he 
hath:  and  fur  Powel,  I  could  go  deeper  than 
any  before  me  haih  yet  done,  who  prosecutes 
an  unjust  act  so  long,  so  oft,  and  never  repents 
of  it. 

•*  For  Kelvert's  affronting  of  my  lord  bishop 
in  that  manner  he^did,  I  must  set  that,  and  the 
bishop's  offering  to  be  present  at  the  examina- 
tion of  the  witnesses,  botli  in  one  diistance, 
and  they  may  very  well  the  one  of  them  quit 
tlie  other;  and  I  must  commend  Kelvcrt,  or 
any  man  else  that  shall  go  on  in  the  king's 
business,  and  concerning  so  great  a  matter ;  tor 
if  he  had  gone  on  piningly,  faintly,  and  cowardly 
have  put  his  head  in  a  hole :  if  he  had,  by  uiy 
lord's  presence,  and  by  the  terms  he  used,  gone 
sheepishly  on  in  his  business,  the  matter  might 
have  failed.  Some  of  vour  lordships  hare  con- 
demned him  for  his  bold  carriage  toward  a 
bishop  in  his  own  dtocess,  hut  I  cannot,  for 
my  lord  and  his  passions  were  more  to  be  con- 
demned. A  temper  would  better  have  befitted 
him,  and  indeed  iie  ought  not  tii  have  given  any 
i^uch  occasion,  and  therefore  it  may  be  said, 

*  £tiamsiego  dignus  sum  hac  contumelia,  indig- 

*  nus  tarneu  qui  fecerit,'  I  pass  that  by  as  to  be 
excused  by  reasop  of  tlie  weightiness  of  the 
matter. 

"  For  the  gaining  of  Papers  from  the  Coun- 
cil Table,  I  find  my  Lord  BiAhop  had  di^m 
long  enough  m  his  custody,  and  they  were  re- 
turned unsealed  ;  and  I  do  find  that  he  proceeds 
to  counter* proofs  directly,  according  as  he  was 
informed  by  tluse  papers,  vvhicb  in  my  mind 
shews  apparently  that  he  both  hafl  tbeui  and 
perused  them. 

^*  For  sir  John  Mounson,  the  king  is  wound- 
ed through  hissidts,  I  tuive  known  Itiin  a  l<)nu 
time,  and  1  never  knew  nor  heard  any  tMuii  oK 
liim  but  good,  and  therefore  do  hold  l.tOO 
marks  little  enough  fc.i  reparation  ofhis  credit, 
who  did  nothing  hut  that  which  was  Lis  duty, 
gud  belonged  to  his  place. 


"  Now  for  my  lord  bishop,  of  Lincoln,  irulj 
I  am  heartily  sorry  to  do  that  which  I  niu^tdo, 
both  by  reason  he  is  of  my  own  coat,  and  abo 
by  reason  of  the  place  he  hath  in  former  tine 
sustained  in  this  court  amongst  your  lordships, 
and  in  this  commonMealth,  but  I  most  not  tor- 
bear  to  do  that  which  my  conscience  leads  me 
unto,  and  less  I  must  not  do  than  for  to  do- 
charge  that  as  I  ought  to  do. 

**  Wherefore  I  shall  agree  with  my  lordCot- 
tington  and  the  rest  that  have  gone  before  me 
in  the  fine  of  10,000/.  to  his  majesty;  and 
likewise  for  his  imprisonment  in  the  Tower 
during  the  king's  pleasure,  as  also  tobesu>- 
pend^  from  the  exercising  of  his  ecclesiai>tical 
function,  *  tam  a  fienefaais,  quam  Officii^/ 
and  to  be  referred  over  to  be  proceeded  agaian 
iri  the  Hi^h  Commission  Court,  as  the  mciit  of 
his  offence  shall  deserve." 

The  Lard  Keeper.  <<  This  Cause,  my  loitk; 
is  a  cause  of  great  consequence,  and  it  is  a  very 
foul  matter,  though  I  must  needs  say  the  d^ 
fences  that  hath  been  made  in  it,  badi  been 
very  fair  by  Mr.  Ilecorder,  and  the  couusel  oo 
my  lord  of  Lincoln's  behalf. 

**  Mostein  1  most  acquit,  for  Catlin  I  came 
resolved  to  Censure  him  for  penury ;  but  see- 
ing the  court  lets  him  pass,  I  shall  not  sentence 
him,  though  be  is  a  very  notorious  actor,  and 
had  a  hand  in  tliat  Bbmk  Affidavit,  and  helped 
Smitli,  and  countenanced  and  directed  Luu 
what  to  swear,  and  what  to  let  alone. 

*<  All  my  lord's  actions,  for  which  be  is  moch 
to  be  blamed,  are  subsequent  tu  that  Affidavit; 
I  must  do  my  duty,  and  discharge  my  conscience, 
and  sheiv  my  love  to  the  common  gpod,  what- 
ever my  private  wishes  are,  that  thiop  had  not 
fallen  out  thus  with  my  lord  as  they  do. 

*'  I  shall  divide  all  into  two  parti,  sorof 
things  I  hold  faulty,  and  some  I  shall  uot  cen- 
sure ;  I  shall  not  censure  Mr.  Kilvert  for  bis 
unmannerliness,  tlmugh  the  affront  was  ^rest 
to  a  man  of  his  place  in  the  country,  where  ht 
was  bishop  of  the  diocese,  and  in  the  chief  seat 
of  his  jurisdiction.  Mr.  Kilvert  might  hav« 
forbom  him  somewhat  in  that  respect;  buttU 
cause  being  of  dmt  liigh  nature,  aud  coitcerning 
them  it  did,  he  had  somewhat  the  more  reawu 
to  be  the  more  confident  and  bolder  in  thepru- 
sccutiou  thereof  than  ordinary,  and  for  tlirit 
concerning  sir  WilUam  Beecher  I  find  no  proot 
of  it.— I  find  that  Lunn,  Tubb,  and  Wethercl, 
were  tampered  withal,  but  I  cannot  find  loy 
Lord  Bishop  faulty  with  them :  For  Geoi^e 
Walker,  I  find  hiai  censurable ;  and  so  is  t&j 
lord  also  himself  in  other  matters,  as  will  ap- 
pear wlien  I  shall  come  at  them.— I  ^ad  by 
the  proof  of  two  Witnesses,  that  mv  lord  coo- 
fcbsed  himself,  that  it  cost  him  1,000/.  or  1,200'. 
to  bolster  up  Prigeon's  reputation,  and  to  do 
this  he  falls  into  error  «onceriiing  il»e  order 
nmde  by  bir  John  Moun<u>n ;  that  inustbeswi)- 
prest,  and  1  know  not  how  so  much  money 
should  be  expended,  but  upon  such  course*  « 
were*ised  with  Smith  and  Catlin.— Catliu  toW 
Smitli  he  should  be  qude  bjit;  so  that  Otf 
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order  must  be  to  undermine  the, witnesses^  and 
get  them  to  vary  from  what  tbey  had  formerly 
kworo  before  ihe  justices  at  tiie  public  sessions. 
I  kuow  that  meu  in  cases  of  this  nature  do  nut 
bluntly  promise  this  or  that ;  but  I  &id  Walker 
goes  about  by  questions  at  £rst  a-far  off,  a^d 
theo  coots  close  to  instruct  Smith  what  to 
iwear ;  and  rewards  are  not  behind,  neither  do 
I  conceive  in  such  cases,  that  there  are  ever 
two  witnesses  to  be  expected,  Imt  as  my  Lord 
Chief-Justice  of  the  Common-Pleas  es plained 
it,  tinguiiiris  Tettit  shall  induce  me  to  believe 
a  truth  in  some  cases,  and  it  must  of  necessity, 
wlieu  circumstances  concur  with  the  same. 

"  So  that  whatsoever  Mr.  Recorder  said,  the 
return  of  that  order  made  by  the  justices  was 
coram  iwn  Judice,  it  matters  not  witli  me.  The 
witnesses  knew  noAiing  of  tlie  questionableness 
of  the  proceedings,  but  went  on  the  way  their 
consciences  at  that  tin^e  led  them  :  Now.  for 
m;  lord  bishop  of  f^incoln  to  seek  to  dishearten 
tbem,  to  terrify  themi>y  threats,  and  seek  oUier- 
wise  after  by  rewards'and  promises  to  subvert, 
or  at  least,  to  divert  the  current  of  justice,  1 
know  not  how  to  excuse  them,  but  that  he  is 
much  to  blame  to  give  such  ill  names  and  dis- 
graceful titJe^t  to  an  order  made  in  court,  as  to 
call  it  a  Pocket  Order,  thereby  bringing  an 
odium  and  defamation  upon  the  justices,  who 
proceeded  as  they  ought^  and  in  open  court,  as 
appears  by  Dr.  Fannvy,  and  by  Ascot,  who 
bad  both  of  them  a  hand  in  it,  as  I  ta^e  it,  as 
well  as  sir  John  Mounson,  and  therefore  Xbeir 
credits  must  be  repaired  also. 

**  For  Alice  Smith,  she  was  tampereii  withal 
by  Oweo  and  Powel  to  salve  up  PrigeonV  /p*£- 
<iit ;  and  after  that  she  had  taken  one.  oath  be- 
fore the  justices,  then,  for  the  present  the  com- 
nmsion  to  be  sat  at  Lincoln,  she  is  taken  and 
^vithdrawn  out  of  the  way,  and  hath  rewards 
given  her,  as  is  apparent,  either  to  deny,  or  al- 
ter, and  vary  from  what  she  had  sworn  before. 
She  had  6/.  oOTered  her  to  persuade  ^iz.  Hodg- 
son to  lay  the  child  to  another  father;  'and 
then  afterwards  it  was  given  her  to  persuade 
her  Co  lay  it  to  tlie  right  father;  and  yet  here 
is  no  false  oath,  -but  may  be  true,  as  1  can  in- 
itance  that  a  deposition  maybe  made  by  a  party 
tbat  may  swear  two  things  that  are  coutrary, 
tnd  yet  the  depositions  of  both  v(  them  may 
be  true. 

*^  And  yet  an  Attainder  hath  been  upon  the 
like ;  now  upon  an  attainder  the  punishment  is 
^reat,  he  loseth  his  freehold^  and  goods,  all  are 
fi>rfeif  ed  to  the  king,  his  houses  are  to  be  razed 
down,  meadows  plowed  up,  and  woods  to  hfi 
felled,  Hud  he  himself  to  be  imprisoned  or  ba- 
nished, his  wife  abd  children  to  be  turned  out 
of  all. 

"So  in  another  Case,  (Fitz-Herb.  Natura 
brevium,  lib.  19.)  one  hnth  a  hold  from  an  ab- 
bot, and  a  rent  is  due,  as  Foster  in  fee  he  holds 
fMre  rectorue^  and  it  is  sworn  he  bad  common, 
time  out  of  mind :  And  if  the  words  jure  rec^ 
toria,  be  uot  «^pre«t,  all  may  l>e  true. 

"  In  this  case  .of  Alice  Smith  it  may  be  ques- 
tioned what  money  was  promised,  U*  to  what 
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end  ?  to  swear  that  she  was  moved  to  get  rhe 
child  laid  to  another :  Well,  afterwards  she 
most  awear  thjit  it  was  to  Iny  the  child  to  the 
fight  father,  Mr.  Valentine  and  Mr.  Powol 
shewicd  Irf^r  the  interr'>gatones,  she  inust  swear 
a^inst  the  first  order,  and  JVIr.  Valentine  «aid 
his  heart  trembled  at  the  questions.— Titere  is 
much  .cunning in  this  way  of  tanij^t  ring  v^ith  a 
witness,  for  my  Lord  Bishop  asks  them  leading 
questions,  by  which  they  ha\e  instructions  what, 
and  how  far  to  swjear. — And  Prigeon  tells  Iti- 
chardson,  that  if  he  could  get  the.ocder.alteced, 
he  might  do  the  bishop  special  !(ei;vice. 

**  Now  it  may  be,  said  he,  may  not «  maa 
meddle,  nor  question  with  a  witness  ?  yes,  bat  * 
v^ith  certain  limitations,  for  else,  if  the  wit- 
nesses be  made  and  corrupted,  the  jurors  and 
judges  both  of  them  may  be  abused ;  and  if 
that  witnesses  may  be  led  and  instructid  .by 
questions,  or  the  like,  it  comes  all  to  one  as.sub- 
omation. — A  solicitor  may  warn  Witnesses  Jto 
come  in,  he  may  incite  them,  and -enforce  tliem, 
and  one  as  well  as  the  other :  but  for  a  stranger 
to  labour  a  juoor  or  a  witness,  is  not  so  allowa- 
ble.— But  a  aolicitor  nmst  not  instruct  a  wxt- 
ne8s»  nor  thoeaten  him,  nor  carry  letters  to  him, 
to  induce  him  this  way,  or  that;  ytt'he  may 
discourse  with  hm,  and  ask  him  what  iie  caa 
say  to  this  or  that  point,  and  so  he  mny  know 
whether  he  be  fit  to  be  u^ed  in  the  cause  or  no : 
by  which  means  this  court  is  freed  from  the  la* 
hour  of  asking  manv  idle  questions  of  the  wit- 
nesses to  ;io  end,jf  they  c&u  say  nothing  to 
them,  and  SP  spend  .good  time  to  no  end  nor 
purpose;  yet  he  may  not  persuade  him,  or 
threaten  hi'm  ^to  say  more  or  less  ^han  he  of 
himself  was  inclined  onto,  and  was  by  his  con- 
science before-hand  bound  to  dehver'as  truth. 

''  The  term  in  law  is  called  eutbracery  of  a 
Jury,  amplexus,  to  carry  favour,  when  one  Iwgs 
them,  and  houses  them  in  iheir^nns.to  procat.e 
respect  unduly  to  their  own  ends ;  you  have  it 
mentioned  13  H.  4,  &  16,  when  ttvere  i^a  leadr 
ing  of  a  Jury  S3  U.  .6,  whereupon  it  hath  bee^ 
ordered,  that  in  cases  which  have  any  relation 
to  great  persons,  who  usunlly  are  on  the  bench, 
they  are  npon  trials  to  absent  them&elves,  end 
not  to  be  ill  presence  of  the  bar. 

<<  And  as  my  Loid  Chief  Justice  of  the  Coro» 
mon-Pleas  well  insisted  upon  au  Uu*»'!C«se,  the 
countenance  of  a  great  man,  ond  one  tliat  is 
powerful  in  the  country  to  do  a  poor  witness 
harm  in  another  way  upon  any  other  occasion, 
whejD  it  sball  or<me  to  his  turn,  and  occasion  be 
offered  for  him  to  do  it ;  the  very  luok«  I  say  uf 
spch  a  mi\n  is  able  to  put  the  witness  olffrom- 
what  he  .was  resolved  to  speak,  and  dasli  him 
out  of  Qountenauce,  that  he  will  either,  for  fear 
that  such  a  man  ishall  take  dislike  at  him,  or 
for  h'ipes  o(  much  fav.our  with  him,  and  to  gain 
his  Kood  will,  speak  sparingly  of  tike  matter  in. 
band,  at  least,  if  l»e  do  not  a^^cther  decline 
another  way  m  his  words  to  that'  which  he  in 
liis  conscience  knows  to  be  .the  very  truth. — 
So  that  in  the  point  it  is  plain, that  wht*n  a  man 
shall  alter  the  testipiopy  of  a  \«i!ness,ond  ciiose 
him  to  decline  from  the  truth,  whether  it  be  by 

3f 
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threats,  promise*,  or  rewardsy  it  hath  ever 
beeif  much  dis^i lowed,  and  he  that  attempts 
the  same  is  censurable,  thougfi  perhaps  he  ei- 
Sects  it  not. 

**  Now,  my  lord,  to  come  to  the  Censare, 
for  i  have  been  M)mewliat  the  more  bold  upon 
your  patinice,  than  I  would  otherwise,  becau'^e 
1  «o«ild  hate  it  ap{iear  Iww  far  one  may,  and 
wherein  one  may  not  tatiiper,  or  meddle  wirli 
witnesses,- which  thmg  is  the  main  matter  in  this 
ca^e  we  have  hud  so' long  in  hand  ;  for  bad  not 
«nylord  bishop  moved  this  way,  I  should  not 
liave  found  mutter  in  thia  bill  to  have  sentenced 
iiim  at  ail. 

**  Bat  for  to  justify  Prigeon's  credit,  and  to 
make  him  !»tiuid  uprighr,  and  to  clear  the  repu- 
tation of  him,  and  others,  so  much  money  is 
spent,  and  the^e  unjust  and  nndue  undertakings 
iiave  been  made  by  my  lord  of  Lincoln's  ser- 
Tanrs,  and  his  agents,  to  tamper,  seduce,  and 
iviilidraw  the  witnesses  aside  again«t  the  laws 
of  God  and  man,  and  to  the  very  overthrow  of 
fliy  lord  himself. 

-  **  For  Cadwallader  Powell  it  is  plain  ail  the 
tray  what  he  did,  and  in  what  undue  courses  he 
sought  to  suppress  the  truth  ;  I  shall  agree  with 
your  lordskips  for  him  ii)  hi^  ilne,  and  do  cen- 
sure him  at  dO<^/.  fine ;  and  ft>r  O^en,  I  shaQ 
ahti  agree  with  you  in  bis  fine  of  SOO/.  Also  fur 
Lunn,  I  could  go  deeper,  and  set  him  a  greater 
punishment  than  your  lordships  have,  but  do 
agree  with  you  in  his  fine  of  1,000  marks,  and 
to  be  disabh  d  from  being  io  any  office  or  proc* 
tice  hereafter  in  his  profesuon,  or  in  any  other 
court. 

"  Now  for  my  terd  bishop  of  lineolu,  truly 
I  am  heartily  »orry  for  him ;  but  #»  te  cadit, 
he  is  the  catise  of  his  own  overthrow,  «  Et  ruit 
'  Roma  viribus  suis,*  no  man  hurts  him  but 
Ifimself.  I  think  r»f  him  M  a  great  person,  and 
more  to  be  pitied  for  that  he  is  a  church-man, 
and  rn  so  eminent  a  rank  as  a  bishop,  and  none 
of  the  meanest  of  that  dignity  :  and  as  my  lord 
of  Canterbury  ^uoke,  that  it  was  the  more  grief 
to  him  to  pass  sentence  in  so  deep  a  manner 
upon  him,  by  reason  he  waaof  tlie  s:»me  coat : 
so,  my  lords,  I  cannot  but  be  sensible  of  his 
precedency  to  me  in  that  place  I  now  undergo 
tyy  the  fi«v6ur,  and  at  the  pTeasure  of  the  king's 
majesty,  my  honoured  master. — For  a  man  of 
bis  wisdom,  of  that  experience,  and  having  seen 
the  various  changes  of  times,  and  of  several 
,  mens  fortunes,  lived  in  tiiat  eminency,  and  so 
welHiterated,  to  seek  his  own  overthrow,  to 
support  and  qiiaintain  the  reputation  of  another, 
is  a  tiling  not  to  be  so  much  as  dreamed  on,  or 
could  be  once  thought  upon,  that  such  weak- 
ness should  ever  fasten  and  take  place  in  a  per- 
son so  well-guarded  and  accompanied  with  vir- 
tues and  commendable  qualities,  as  my  lord 
Inshop  was  ever  esteemed  to  have. — And  for  a 
Church-man,  whose  profession  is  to  support 
iuens  consciences  in  the  right  way,  and  tor  to 
reduce  them  into  it  when  they  shall  chance  to 
«rr,  for  him  to  be  a  seducer  of  the  conscience, 
is  a  fouler  and 'worse  Matfi  io  him  than  in 
aaotfaer. 


**  But  when  to  that  sacred  calling  (the  pro- 
fessors whereof  are  ever  to' be  had  in  re»pect) 
shall  be  added  another  Cbaif;e,  and  care  by 
the  favour  of  the  king,  .to  become  a  jadge,  and 
a  judge  of  that  great  court  of  Cbancery,  where 
equity  and  conscience  give  the  very  denoaiina* 
tion  of  the  court ;  to  be  advanced  to  this  emi- 
iiency  is  a  thing  of  great  consequenee,  and  to 
be  admitted  to  thi«  place  ia  a  sign  of  great  trait 
reposed  and  placed  in  that  servant  by  His  mas- 
ter. Now  I  cannot,  mj  lords,  but  be  heartilT 
sorry,  and  very  much  pity,  that  frChufebfiMkn, 
and  bishop,  and  one  that  hith  been  a  arelate, 
ond  eminently  dignified  fur  die  space  oftkis  M 
or  17  years  at  least  feogetber,  should  so  grssily 
be  overseen  in  tlie  countenancing  and  el>enifr> 
ingsuch  foul  crimes;  Nafy^  a  mon  that  had 
bora  the  great  seal  of  England  before  two  sscfa 
great  kings,  and  been  highl}  graced  with  s» 
niaiiy  large  testimonies,  and  remarkable  favows 
from  them  both,  to  uncase  hiniielf  of  all  tlMse, 
and  that  at  onee,  and  for  so  small  a  matter, 
so  little  really  in  itself  concerning  him,  I  eanaot 
but  wonder  how  ho  should  fall  into  sach  as 
error,  and  more  pity  las  misfortunes  to  ^ee  bim 
so  much  his  oan  enemy. — But  as  it  hath  been 
observed  by  you  all,  he  hath  overthrown  hiiB- 
self ;  And  therefore  I  must  do  my  duty,  asH 
proceed  to  his  censure  abo,  as  1  have  in  ihe 
rest ;  *>  vincat  vcriios  et  fiat  justitia.' 

"  I  shall  agree  with  liiy  lord  Cotlingtoa  for 
his  Fine  to  thekin^  in  10,000/.  and  so  I  do  also 
with  my  lord  Cottmgton  for  h»  imprisonment 
in  the  Tower  during  his  majesty's  pleastire 
And  withal.to  be  suspended  from  all  bis  Ea!c- 
siasticai  Dignities,  otiices,  and  ftmctipns,  and  m 
aU  with  my  lord  Cottin5;ton,  *  ab  officiis  el  be* 
•  n^ciis,'  and  to  be  referred  to  the  High  Conh 
raiseion  for  the  rest.'** 


PROCEEOIKGS   AGAIHST   THE   BiSHOP  Of  LIN- 
COLN AND  LAMBERT  OSBALDS'iON 

February  14,  1638-9. 

The  Bishop  of  Lincoln,  together  willi  Lam- 
bert Of.haldston,  Schoolmaster  of  the  Crammaf 
Sdiool  at  Westminster,  was  charged  by  Infer- 
mution  m  this  court  of  Star-Chamber,  to  litre 
plotted  togetlier  to  divulge  false  News  and 
Lies,  to  breed  a  disturbance  in  the  State,  and 
difference  between  two  great  persons,  and 
peers  of  the  realm,  vii.  the  late  lord  treasorer 
Weston,  nnd  the  present  archbishop  of  Ctn- 
terbury.  Tlie  Chaise  was  grounded  upon  these 
followmj  Paisages  written  by  Mr.  Osbaldston 
to  tlje  bishop  of  Lincoln  : 

'*  My  deaf  Lord;  I  find  fi)r  certain,  whKh I 


•  **  This  bishop  of  Lincoln,  (once  a  g«at  mi- 
nister of  state)  wrestled  through  these  difirsl- 
ties  and  close  imprisonments;  was  it  Inst  set 
at  liberty  oat  of  the  Tower,  and  called  by  ihe 
king's  writ  to  sit  in  the  house  of  peer*,  and 
after  that  was  advanced  by  the  king,  and  re- 
stored to  all  his  ecclesia&ticvl  tH|jnitiw  «» 
functioaa/'    Ro^tvostli. 
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Kpoit  $ub  Migillo,  tluit  tlie  grent  LeriatbaHy  and 
the  little  UrcbiOi  are  Hi>reut  atorm  in  Ct)ristmas 
weather,  and  are  at  a  very  great  distance  one 
with  soother,  ioMmucb  thatyour  lonJ&hip  liath 
been  inquired  of  mora  than  once,  if  you  were 
come,  and  wboii  yon  will?  And  the  great  man 
Yvas  beard  to  justify  the  words  which  you  were 
4|uestioned  for,  namely,  "*  That  you  bad  as  good 

*  a  ri(i;bc  Co  tlie  Deanery  of  Westminster,  as 

*  the  king  to  his  crown/  And  he  was  heard  to 
say,  *  Tlmt  they  were  no  more  than  he  himself 
'  would  say/  The  jtealousv  grows  great  and 
aharp  between  the  Leviathan,  ai>d  the  little 
meddling  Hocus-Pocus;  and  if  it  increase, 
tbece  is  hopes  your  lordslUp  will  enioy  the 
Viewing  of  the  king's  grace.  Your  lordship 
will  hear,  that  the  lord*s  grace  of  C^terbury 
is  come  to  Judge  in  court,  so  is  the  lord  trea- 
sorer:  your  lordship,  I  hope,  will  pick  out  my 
.meaning.   Westminster-Coliege,  Jan.  9, 1633. ' 

In  another  Letter. 
**  My  dear  Lord ;  I  cannot  be  quiet  but  I 
must  write  to  your  lordship.  The  sport  is 
grown  tragical,  any  thing  would  be  given  for  a 
sound  and  thnrous;h  charge  to  push  at  and  con- 
found the  little  Urchin.^  The  Spaniards  and 
the  Hollanders  are  both  npprovedly  and  firmly 
joined  to  effect  the  same,  if  your  lordship  lend 
your  assistance,  which  I  am  bound  to  implore 
and  require.  Let  them  in  the  mean  time 
scratch  one  another  to  the  bones.  I  use  free- 
dom of  heart,  it  is  somettfing  of  revenge  th»t  A 
brave  soul,  as  your  lordship  is,  hath  some  hopes 
of  support  in  the  midst  of  a  flood  of  destruc- 
tion.   Westminster-School,  Jan.  SO,  1633.'' 

Dkewise,  there  was  produced  the  Bishop's 
Letter  of  the  Sad  of  February,  to  a  friend,  to 
dus  purpose: 

*'  Mr.  Osbaldston  reported  to  me  by  letters, 
That  it  was  desired  that  I  should  contribute 
my  endeavours  to  be  useful  to  the  Lord^ 
Treasurer  against  the  little  great  man,  and  as- 
sured me  that  th^  were  mortal  enemies.  But 
for  my  part  1  reAise  to  meddle  with  any  such 
thing;  yet  I  pray  you  learn  whether  it  be  so 
or  no^  le&t  some  nave  gulled  Mr.  Osbaldston  in 
bis  tliree  last  letters,  if  the  Lord  Treasurer 
Would  be  served  by  me,  he  must  free  me  from 
tbe  bonds  of  the  Star-Chamber,  otherwise  let 
them  fight  it  out  for  me.*' 

It  was  answered  in  the  behalf  of  Mr.  Os- 
^M^dstott,  Th<»t  what  was  done  by  him,  was  done 
JD  private  letters,  sealed  to  an  honourable 
friend.  And  it  was  confessed  to  be  error  in 
■him  to  Qse  such  .fomaliaHty  in  some  passages 
tbereoi  expressed.  That  he  doth  deny,  That 
^y  the  appellations  therein  mentioned,  he  did 
">«an  the  Archbishop's  Grace,  or  the  Lord- 
Tfeasarer.  Bnt  he  meant  thereby,  one  Spicer, 
which  took  upon  him  to  be  a  doctor  and  was 
Bone;  that  be  had  divers  times  used,  between 
J«M:  and  earnest,  tO'<Qfdl  hiai  <  little  Urchin,' 

*  Vermin,'  *  liule  Hocus  Pocus  in  the  Velvet 
Ij^l^duo,'  aad  that  there  were  some  differences 
^c^aenkiA  aad  the  hiihcip  9f  Lincoln;  and 


by  <  Leviathan,'  he  meant,  Ciiief  Justice  Rich* 
nrdson,  mIio  had  formerly  committed  Spicer,  iiy 
Weatminster-hall ;  and  he  confessed  he  did 
merrily  use  that  name,  the  person  being  apt  to 
take  a  jest  in  good  part^ 

Ou  the  bishop  of  Lincoln's  part  it  was  of<- 
fered.  That  if  any  such  Letters  were  sent  by 
Mr.  Osbaldston,  yet  he  denied  the  receipt  of 
them ;  and  fur  the  interpretation  of  those  Ap- 
pellations, he  conceived  the  writer  was  the  best 
interpreter ;  that  he  had  many  times  heard  Mr.. 
Osbflddston  call  Spicer  by  the  name  of  *  Hocus 
'  Pocus,'  and  he  used  to  call  Richardson  l\y 
the  name  of*  Leviathan,'  and  denielh  the  pub- 
lishing of-  any  such  Letters,  or  so  much  as  tha- 
speaking  of  any  such  at  his  table. 

The  Attorney  General  ureed,  That  the  In- 
terpretation given  by  the  Defendants  would  nqS 
serve  their  turn.  That  those  Leuers  of  Mr. 
Osbaldston  were  found  in  a  box  in  the  bishopV 
house  at  Bugden  ;  and  when  the  bishop  beard 
they  were  found,  he  said,  '  Osbaldston  was  un« 

*  done.'  That  tlie  Bishop's  secretary  Walker,, 
and  the  clerk  of  his  kitchen,  had  lieard  their 
master  discourse  of  the  subject  matter  of  tiiese; 
Letters,  and  that  these  names  of  appellation 
were  frequent,  lietween  the  Bishop  and  Osbald^ 
ston,  and  that  by  them  was  meant  the  Arch^ 
bishop  and  the  Treasurer. 

But  it  was  further  offered,  in  the  behalf  of 
Mr.  Osbaldston,  That  the  Interpretation  made 
by  others,  shoald  not  be  the  ruin  and  destruc- 
tioQ  of  the  defendants.  That  the  bishop's  said 
secretary  and  clerk  of  liis  kitcl^en,  witnesses 
against  him,  were  lately  censured  in  tliis  court 
for  tampering  with  Witoessep,  and  were  per- 
sons expecting  the  mercy  of  tlie  court;  and 
witnesses  were  heard  on  the  behalf  of  Osbald- 
ston, that  he  frequently  called  Dr.  Spicer  tlie 
'  little  Hocus  Pocus,'  and  the  <  little  Urchin  ;* 
and  the  reason  was,  because  Spicer  had  madie 
many  promises  to  give  a  Library  worth  40/.  to 
the  School  at  Westminster,  but  failed  in  tW 
performance.  And  it  was  further  proved,  tliai 
he  frequently  called  the  L.  C.  J.  Richardson,. 

*  Leviathan,'  who  had  committed  Dr.  Spicer  ia  ' 
Westminster- hall. 

And  in  the  Defence  of  the  bishop  of  Lincoln 
it  was  further  urged.  That  his  said  secretary, 
Walter  Walker,  did  frequently  receive,  and  had 
commission  to  open  his  Letters  in  his  absence; 
and  what  letters  he  received  he  could  not  tell ; 
and  if  those  letters  were  found  at  his  house, 
they  were  laid  up  and  concealed  by  his  Se- 
cretary. 

And  further  the  Bishop  petitions  the  court, 
informing  them  how  .unable  he  was  to  make  his 
defence,  being  his  majesty *s  close  prisoner  it> 
the  Tower.  After  witich,  Mr.  Attorney  GeoetaL 
replied. 

Sir  John  Bakks's  Reply  about  the  Censure  vP 
my  Lotd  Bishop  oY  Lincoln,  and  Mr.  Os- 
baldston, the  14th  of  Feb.  16$8,  in  the  St»r-» 
Chamber. 

"  My  Lords ;  The  Defendants'  Coaasel  ii:^ 
tbeir  Defeftae,  do«s  ei^cepl  a^aixut  the  cbar^^ 
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of  the  Information,  and  they  laboured  tnuch  to 
tie  the  matter*  charjied  in  the  InfbniMtion  to 
the  very  ditv  of  tlie  month,  seeking  thervby  to 
escape  tiic  Chirge,  contrary  to  their  judgments 
and  the  common  course  of  justice. — Also  they 
made  question  where  those  Letters  should  be 
fbund':  btt!  if  th?y  will,  they  may'  know  that 
tfapy  wert!  found  ar  my  lord  bishop  of  Lincoln's 
.house  at  Bugden;  as  is  manifest  by  their  own 
witnesses  Interrogatories,  1  and  7f.— In  the 
Answer  to  which  Interrogatories,  three  Wit- ' 
nesses  do  ail  say.  That  they  heard  they  were 
found  in  a  band-boi  ist  my  lord  of  Lincoln's 
wardrobe. 

Mr.  J2f corier.  «*  Kly  Lords ;  We  teire  ex- 
amined four  Winesses,  which  do  all  depose. 
That  there  were  no  Letters  found  in  the  band- 
box, and  that  his  lordship  did  never  leave  any 
letters  to  be  kept  there/ 

Mr^  Herbert,  "  It  appears  by  their  own 
Witnesses,  that  there  were  buch  Letters  fotmd ; 
but  this  is'  not  to  the  purpose  where  ihey  wei'e 
found,  but  now  they  are  found,  the  heinousness 
of  them  is  the  point  in  hand." 

Lord  Keeper,  "  It  may  be  that  some  of  the 
lords  may  find  sjme  things  in  the  Depositions 
that  may  berve  one  way  or  other,  therefore  I 
think  it  good  they  should  be  rend;  but  for  my 
•wo  part,  I  am  satisfied  in  my  judgment." 

Mr.  Aitornei/  General  farther  proceeded, 
•ayiiig;  "  My  lonl!^,  the  Defendants  counsel 
have  made  two  Defences,  one  for  Mr.  Oshald- 
•ton  and  the  other  fur  the  bishop  of  Lincohi. 
The  counsel  for  Mr.  Osbaldston  except  against 
the  Witnesses  that  prove  the  inteFpretation  of 
the  Letter*,  and  would  have  Mr.  Osbaldston  to 
expound  his  own  meaning,  and  if  this  should 
be  allowed^  every  hbeiler  would  thereby  es- 
cape tlie  censure  of  the  court. — First,  They  ex- 
cept against  Cadwailnder  Pom  el,  because  he 
was  before  sentenced  io  the  Siar-Chamber ; 
but,  my  lords,  his  Censure  in  the  Star-Cham- 
ber  WU9  not  for  any  matter  of  perjury,  or 
crime  that  should  take  away  his  testimony; 
and  the  same  thing  for  which  be  was  sentenc«*d 
WH^  my  lord  bibbop  himself  sentenced  at  the 
ircry  stune  time. — Secondly,  The  second  Ex- 
ception was,  that  Mr.  Powel  and  Mr.  Walker 
were  made  Defendants  in  this  court  to  take 
away  their  testimony  in  this  xause,  and  tho 
veason  why  they  were  not  proceeded  against 
(said  the  King's  Attorney)  was,  my  lords,  be- 
cause nijjr  lord  bi««hop  of  Lincoln  would  not 
perfect  his  Kxamination,  by  ^htch  we  should 
nave  the  belter  proceeded  again <«t  them,  and 
when  my  lord  bishop  hath  perfected  his  exa- 
mination, they  shall  be  proceeded  against. 

"  A|:ain,  they  except  and  say,  tliat  Walker 
being  secretary  to  my  lord  bishop  of  Lincoln, 
he  ought  not  to  be  witness  against  my  lord  of 
Lincoln. --My  lords,  when  a  Secretary  is  called 
and  examined  upon  outh,  he  ought  to  discover 
Che  truth  of  whitt  he  s  examined  upon,  and  not 
lo  perjure  hiuiself. 

^  Again,  (hey  say^  that  there,  are  do  express 


words  in  the  Letters,  whereby  it  doth  certain! r 
appear,  that  titese  words  were  not  meant  of 
my  lord's  grace  of  Canterbury.  My  lords,  this 
sticks  at  all  causes  of  justice :  for  if  they  shall 
be  Siiilered  to  interpret  their  own  words,  by 
this  means  all  Libellers  would  escape  punisb- 
mcnt. 

**  The  tliird  part  of  tlie  Defence  is  this :  ihtt 
Mr.  Osbaldston  should  call  Dr.  Spicer,  *  Vet- 

*  min,  Hocus  Pocus,  Urchin,'  and  the  like: 
therefore  say  they,  those  ternts  in  these  \tt\at 
are  not  to  be  applied  to  the  ardibisbop  of  Can- 
terbury, but  to  Dr.  Spicep.  This  is  no  exdo- 
Bton,  for  I  shall  shew  that  tliosc  words  mutt 
needs  be  intetKled  and  spoken  against  th« 
archbishop  of  Canterbury ,4iRd  not  of  Dr.  Spicer. 

'*  III  the  Letter  of  the  9th  of  Jan.  the  Hordt 
cannot  be  applied  to  be  spoken  of  so  oiean  a 
man  as  Dr.  Spicer:  and  so  likewise  in  the 
Letter  of  the  SOth  of  Jan.  wherein  he  desires, 
that  it  should  be  kept  secret :  and  if  these 
words  had  been  spoken  of  Dr.  Spicer,  thej 
needed  not  Ce  kept  so  secret.  For  *  Uncus 
Pocus*  and  *  Vermin*  being  spoken  of  Dr.  Spi- 
cer, were  published  in  Westminster  Hall,  and 
other  places  thereabouts,  and  therefore  needed 
no  secrecy. 

"  And  that  by  the  •  great  Leviatlian/  it 
should,  he  understood  to  be  meant  of  the  lord 
Richardson,  there  is  no  colour  for  it,  my  lords. 

*'  As  for  Oibald»ton,  he  hath  long'beea  a 
turbulent  meddler,  and  a  false  intelligencer  of 
the  affairs  of  state;  I  may  say  he  is  '  Hocos 
Pocus,*  and  a  juggler  in  the  affairs  of  state;  aod 
yet  I  am  sonVthat  I  shall  charge  him  lyith 
that  which  is  worse  than  the  chargejaid  apinsl 
him  in  the  information,  for  he  is  guilty  of  gross 
aud  wilful  perjoryy  fur  he  bath  denied  upon 
oath  that  which  was  plainly  proved  agauKt 
him. 

*'  Another  aigument  is,  This  Osbaldston  is 
now  run  away,  which  in  our  sense  doth  shew  a 
guiltiness  of  the  offence.  25  H.  5,    «  One  belaj 

*  indicted  for  felony,  if  he  n^i  away,  he  theu 
'  forfeits  his  goods.' 

"  As  for  my  lord  bishop  of  Lincoln,  he  stands 
upon  three  things.  1.  That  he  received  not 
the  letters,  2.  That  he  did  not  publish  them. 
3.  That  he  did  not  entertain  i hem.— For  the 
first,  it  is  proved  by  witnesses.  That  two  days 
after  Twelve-tide  he  gave  order  that  his  Let- 
ters should  he  opened  that  concerned  liis  latr 
suits,  so  that  thereby  he  might  colour  the  mat- 
ter, that  they  might  not  coroe  into  bis  own 
htinds.  Again  he  doth  not  say,  that  he  did  not 
receive  the  letter  of  the  9th  of  January ;  besides 
his  own  Letter  of  the  2d  of  January,  makes 
mention  of  three  Letters  which  he  received 
from  Mr.  Osbaldstt^n :  in  one  of  which  L' 
should  contribute  money  to  (he  use  of  the  lonl 
Treasurer  for  the  ruin  of  the  Mittle  great  man;'  • 
so  that  it  is  confessed  by  his  own  writings  that 
he  did  receive  them.  And  tlie  Letter  of  ili« 
.SOth  Jan.  Mas  sent  by  a  special  meoenger  to 
Lincoln,  therefore  it  is  most  probable  that  he 
received  it,  ^nd  vour  lordships  have  heard  Cad" 
waUader  Pow«liay,  That  my  loid  of  liooola 
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demanding  of  him,  Whether  anj  of  Osbald- 
5to&*s  letters  were  found  ?  And  he  answering 
Uac  they  were.  Then  said  the  bishop,  Osbald-. 
flon  is  undone :  so  that  I  <X)nceiFe  yoar  lord- 
fillips  will  not  think,  but  that  his  lordship  re- 
ceived the  letters. 

'<  But  it  is  objected,  Tliat  this  is  no  offence : 
for,  saj  they,  it  is  no  offence  to  receive  hbel- 
lous  letters,  and  to  keep  them  prirate.  And 
as  for  my  lord  of  LincoUi,*  he  did  never  pub- 
lish any  of  them  :  'amd  there  is  difference  be-, 
twixt  Osbald&ton's  Case  and  my  lord  bishop  of 
Lincoln's,  for  they  were  only  sent  to  my  lord  of 
Lincoln,  but  he  did  never  contrive  nor  publish 
any  of  them. — It  is  evident  that  he  did  publish 
these,  for  they  were  spoken  of  by  I^owel  and 
Walker,  and  the  wpmen  did  talk  of  them  in  the 
market. 

*<  But  they  ssiy.  That  some  of  his  attendanu 
never  heard  him  publish  any  such  Speeches  at 
his  own  table.  It  is  hke  he  did  not  make  it 
bis  table-talk  :  but,  my  lord,  under  favour,  my 
lord  of  Lincoln  hath  been  too  forward  to  enter- 
tain and  publish  libellous  letters.  If  any  r^ 
ceive  libellous  letters,  the  receiving  is  -not  a 
publi»liing  of  (hem,  as  it  is  in  9  Report  fol.  59. 
In  the  5th  Report,  there  is  difference  betwixt 
Words  and  Letters,  which  concern  a  private 
man  and  a  publi«  officer.  If  they  do  concern 
a  private  man,  it  is  no  offence  in  him  that  con- 
ceals them :  but  if  they  concern  a  public  offi- 
cer, he  Uiat  doth  conceal  them,  is  guilty-,  and 
shall  be  pulli^hed  for  a  libeller.  And  I  con- 
ceive my  lord  of  Lincoln  to  be  guilty  of  perjury 
io  this  cause :  and,  my  lords,  that  peijuries  are 
puoishable  in  this  court,  (though  they  are  not 
charged  in  the  information)  doth  appear.  UHl. 
2Eliz.4cHilL4Eliz. 

*^  My  lords,  I  do  wish  that  this  age  that  is  so 
much  infected  with  devising  and  divulging 
scandalous  Letters  and  Words,  that  some  exem- 
plary example  might  be  made,  that  we  might 
bear  no  more.of  »uch  scandalous  matters. 

'*  My  lords,  before  the  Conquest  they  had 
very  strict  laws  against  Libellers,  (as  to  have 
their  tongues  slit);  and  in  tlie  time  of  £d.  1. 
and  Ed.  2.  there  were  special  commissioners 
^pointed  to  enquire  after  libellers,  as  in  the 
close  Roll.  Parliament,  and  so  I  humbly  leave 
them  to  your  lord&hips." 

The  Court  proceeding  to  Sentence,  declared 
in  general,  "  That  they  had  received  satisfac- 
tion thai  Mr.  Oshaldston  was  the  a  ntriver, 
suiter,  and  publisher  of  those  odious  Appella- 
tions of  those  two  great  persons.  That  his 
Defence  was  ridiculous,  and  that  his  end  was 
the  ruin  of  the  archbi^op  of  Canterbury. — 
As  for  the  bishop  of  l«incoIn,  they  said,  he 
»va8  a  person  of  quality,  parts,  and  abilities, 
and  one  that  ooce  sat  as  judge  in  this  court : 
tliat  he  shewed  himself  very  indiscreet  in  con- 
cealing those  letters,  tod  hod  thereby  made 
himself  guilty  of  a  high  crime." 

But  for  further  satisfi^nion,.  take  these 
Speeshes  folbwing  made  in  Court  at  the  said 
•Ccosare. 


Sir  John  Finch,  Lord  Chief  Justice  of  the  Com- 
mon Pleas,  spake  iir&t,  the  Lord  Cottingtoa 
being  absent. 

"  My  Lords ;  There  are  two  Defendants,  so 
there  are  two  Charges  in  the  Information  against 
them.  1.  They  are  charged  with  giving  nick- 
names unto  two  honourable  persons  of  this 
rcahn.  S.  They  are  charged  to  plot,  and  con- 
trivo  to  work  an  utter  rum  and  overthrow  to 
my  lord  archbishop  of  Canterbury.  And  in 
those  Charges^  1  shall  observe  several  steps  and 
degrees.  1.  An  endeavour  and  agreement  be- 
tween Osbaldston  and  my  lord  bishop  of  Lin- 
coln, to  reproacli  and  scandalize  these  two  no- 
ble persons.  %,  A  publishing  and  divulging  of 
the  same. — In  the  second  Charge  1  observe 
these  steps.  1.  A  false  tumour  raised  by  them. 
3.  A  publishing  of  the  same.  d.  An  endea- 
vour to  work  the  ruin  of  the  lord  ai'chbishop  of 
Canterbury,  by  coutributiug  charges  to  effect 
the  same. 

*'  And  how  far  Osbaldston  and  the  bishop  of 
Lincoln  are  guilty,  I  appeal  to  your  lordsliips. 
I  shall  now  shew  the  extent  of  the  Information, 
tlte  Charge  being  laid  to  be  in  or  about  tbe^Oth 
Feb.  M.  9  Car.  Which  Charge  doth  compre« 
bend  all  libellous  letters,  either  before  or  smce 
9  Car. 

<<  But  it's  true,  if  in  the  Letters  will  not  ap- 
pear that  sense  t>  hich  is  contained  in  the  Charge, 
then  they  shall  not  be  within  the  charge  of  the 
Information,  and  therefore  the  Information  ad* 
mits  of  as  much  favour  to  the  Defendants  as 
may  be :  for  this  court  dutb  rather  desire  to 
find  men  innocent  than  guilty. 

*'  I  shall  new  come  to  the  particulars,  and 
shall  herein  observe  the  course  of  the  Defieud* 
ant*s  counsel,  who  have  distinguished  my  lord 
of  Lincoln's  Case  from  Osbaldstoo's,  and  so  shall 
put  a  difference  between  them :  for  though 
Osbaldston  be  guilty,  yet  it's  possible  that  my 
lord,  of  Lincoln  may  not  lie  guilty. 

*'  And  as  for  Osbaldston,  I  bold  him  as  clear* 
ly  guilty  of  the  Charges  in  the  Information,  es 
any  have  been  sentenced  in  this  court.  For 
first,  Osbaldston  was  the  contriver  and  publish- 
er of  those  scandalous  Letters;  and  I  thinV 
there  is  no  doubt  at  all,  but  that  they  were 
meant  of  the  late  Lord  Treasurer,  and  the  now 
lord  bishop  of  Canterbury.  Secondly,  your 
lordsliips  may  observe,  what  interpreumon  the 
lord  bishop  o/  Lincoln  would  make  of  them  : 
How  that  my  lord  of  Lincoln  himself  did  coo- 
ceive  that  he  meant  the  archbishop  of  Canter- 
bury .—The  third  is  by  Witnesses :  1.  Walker 
sfrid,  That  lie  saw  divers  letters  wherein  Osbald- 
ston eitplained  his  meaning.  That  he  meant  my 
Lord  Treasurer,  and  my  lord's  grace  of  Canter- 
bury. Again  he  saitb,  he  saw  some  letters 
wherein  Osbaldston  used  by- words,  which  mv 
lord  of  Lincoln  did  not  understand  until  Osbal<i* 
ston  had  explained  them.  Again  he  saith.  His 
lordship  did  explain  many  of  these  dark  wordi 
that  Osbaldston  wrote  unto  hifn,  shewing  Uiat 
he  meant  my  lord's  grace  of  Canterbury.  Agaia 
be  saitli,  That  O^bJdstoM  spoke  base  irordf  9f 
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the  archbishop.  And  these  be  his  Reasons  w hjr 
he  conceives,  tiiat  by  the  words  in  the  letters 
lie  means  the  aichbirlidp  ofCuiiterburj^;  which 
I  conceive  be  very  good  nnd  stiiiicient  reasons. 

'^  The  second  witness  is  CadwaliMder  Powel, 
who  Miki^i,  He  oscd  iliese  words  in  a  letter, 
*  The  little  \'«rfniii,  tlie  fnlse  mediator,  rhe  Ho- 
"*  cus  PocBs.'  And  tlie  bishop  of  Lincoln  being 
in  the  Tower,  <icmanded  of  Powel,  Whether 
«ny  of  Mr.  Osbaldston's  Icttei^s  were  found? 
who  Misweved,  That  the/  were  found  ;  Then, 
•aid  the  liwhop,  O^baldston  is  undone. 

**  Thus  I  hzxe  thought  good  to  make  a  dif- 
Itnence  bet««ixt  my  lord  of  Lincoln  and  Mr.  Os 
Udston;  for  it  is  confe^ed  by  my  lord  of  Lin- 
coto,  that  by  one  of  those  is  meant  my  Lord 
Treasarer ;  but  tlmt  shall  not  convict  Mr.  Os- 
luddstoo,  but  it  is  plain  by  his  own  words  what 
he  meant.  And  that  by  those  words  should  be 
eneaut  Dr.  <Spicer,  I  hold  it  so  ridiculous  a  de- 
ienoe,  that  I  think  he  could  not  hare  deceived 
^  his  school  boys  with  it.  And  that  by  *  Levia- 
-*  than '  shooid  be  meant  my  lord  Ricbordson, 
^MfC  16  no^colour  for  that ;  t}iou«i^h  for  Dr.  Spicer 
,<Me0e  confounded,  what  would  the  king  or  state 
wHfer  by  his  rain  or  confusion?  so  that  certain- 
ly it  48  meant  of  the  archbishop  of  Canterbury. 
•^For  Mr.  Osbaldston's  going  away,  it  is  not 
judicially  known  unto  mc,  and  therefore  leave 
it  to  your  lorddupf . 

**  And  as  for  the  second  Clinr|e,  That  he  did 
«»lot  and<oontrive  for  the  ruin  ot  tlie  lord  arch- 
liishop  of  Canterbury,  I  hold  that  he  is  guilty, 
and  tnat  he  did  stir  my.Iord  of  Lincoln,  to  con- 
thbote  moaey  for  tlmt  purpose. 

**  For  my  lord  of  Lincoln,  I  shall  only  say 
this,  That  the  Letter  of  the  9th  of  Jenop.ry  is 
•uch  a  «iirbvlent  and  scandalous  Libel,  that  n 
auanofpiace  and  quality  should  not  give  any 
mmy  tiiereunlo ;  but  that  bo  should  receive  it, 
enteitam  it,  and  publish  it,  this  shens  that  he 
had  long  «  rancor  and  hatred  towards  my  lord 
archbishop.  And  for  the  nick-names,  I  shall 
-iad  mr  lord  of  Lincoln  guilty  as  far  forth  as  Mr. 
Oihaldstofi,  for  he  did  «ntertfl(in  these  letters, 
•nd  did  publish  tliero,  and  it  was  an  agreement 
smd  confaderacy  so  to  do. 

**  By  way  of  Defence  my  lord  bishop  of  Lin- 
caln's  counsel  did  allege ;  1.  That  there  was  an 
«(jraament  between  Oshtldston  and  my  lord  of 
Lmcolo.  Again,  they  said,  That  there  was  no 
*.oenain  appellation  of  my  lord  archbishop  of 
•  Covtei^ry.  2.  There  was  proof  that  my 
iard  of  Liocoln  did  not  speak  any  such  words  at 
las  table.  S- '  They  endea  voorad  to  prove.  That 
^«iy  lard  of  Linealn  never  wrote  any  Letters 
contaiiMag  any  hbrilous  matter ;  when  as  there 
iaa»a  letter  under  his  own  hand,  which  he  would 
not  confess,  aHhough  be  was  broti^t  like  a  bf*iir 
to  the  stake,  and  three  times  eKurained  abaat  it. 

**  Again  they  said,  That  he  did  not  receive 
iheiD,  and  yet  he  wrote  «n  answer  to  them. 
Again,  admit  lie  did  receive  them,  yet  be  did 
jiot  publish  them,  but  only  delivered  them  to 
Mr.  WaUwr  bis  secretary.  Mr.  Attorney  well 
otmembered  the  law,  Tlint  if  a  liliellous  lect<-r 
«tfBceiiung  a  private  pefaon^  ihao  he  inay  ooh- 


ceol  it ;  hut  if  it  concern  a  public  oflker,  tbes 
the  amoealiiig  of  it  makes  him  gniUy  thereof: 
and  that  the  letters  were  puhli&bed  is  most  cer- 
tain, for  tbey  wem  openly  spoken  of  by  wfmta 
m  the  market. 

"  Another  thing  of  Mr.  Recorder's  was  this; 
That  if  ny  lord  Qshop  of  Lineoln  did  under- 
stand Osbaldston's  meaning,  yet  he  did  act  on- 
d^rstand  that  be  meant  my  Lord  Treasurer,  and 
my  lord's  grace  of  Canterbury. — ^I'ben,  I  utr, 
he  hath  scandalized  my  Lord  Treasurer,  and 
my  lord  archhiUiop  of  Canterbury ;  for  bj  his 
own  writing  be  soithyThat  it  was  meant  of  ibeK 
persons. 

'*  Tlie  next  is,  the  chaise  of  a  Plot  itid  fir 
the  ruin  of  my  lord  archbiyhop  of  CaoterbtirT, 
bdt  I  will  not  condemn  my  lord  bishop  of  lib- 
coin  for  that. 

^  The  next  Defence  of  Mr.  Recorder  was 
from  this,  That  Mr.  Osbaldston  wrote  to  the 
bishop  of  Lincoln,  saying,  *  1  hope  you  nill 
'  pick  out  tha  meaning,'  &c.  so  that  there  mu 
no  confederacy  and  agreemest  between  them. 
1.  I  say,  he  received  the  letters,  and  pabliabed 
them.  2.  He  was  so  far  from  nipping  timt 
scandals  in  the  buds,  that  he  enquired  fiutlier 
after  them.  3.  That  he  was  ready  and  Kiliui^ 
to  contribute  money  towards  the  mia  of  my 
lord  archbishop  of  Canterbunr. 

*^  I  am  sorry  tliat  a  man  of'^bis  rank  and  coo* 
dition,  should  make  himaeff  companioa  with  i 
school^master.  And  as  for  the  aspenioo  which 
they  cast  upon  Mr.  Walker,  to  Ukeowayliis 
testimony,  I  see  no  just  cause  thereof.  For  tbey 
said,  Either  hi»  Deposition  is  impoatible  and  be- 
yond his  knowledge,  or  eliie  that  his  reasons  that 
moved  him  thereunto,  are  insufficient.  Bot  for 
my  part  I  know  not  bow  &  better  reason  can  U 
given. 

•*  Anotlier  objection  against  Walker  is  tha. 
That  it  was  long  before  these  Letters  «cre 
brought  forth ;  and  that  these  are  not  all,  bst 
there  should  be  a  tliird  letter.  I  say,  It  hi 
wonder  ibat  so  many  were  brought  forth  now. 
But  that  they  had  been  lost,  or  that  my  lord  ot 
Lincoln  had  burnt  tlicm :  lor  had  I  a  ftiow 
that  I  professeii  so  much  kindness  to,  as  he  (M 
to  Osbaldston,  I  fifaould  be  very  sorry  that  be 
should  soier  for  hi»  letters. 

«  For  the  testimony  of  Cad  wallader  Powd,! 
hold  has  testimony  as  6t  to  be  taken  as  my  lord 
bi»l»op  of  Lincohi.— And  for  the  Chaige  of  the 
Defendants  counsel,  for  the  subtil  prosecouon 
by  the  s<»licit..r  Kilvcrt,  I  bhall  say  liule,  I  know 
lum  to  be  of  a  g«'od  carriage  in  other  businesses, 
therefore  if  any  fault  be,  I  shaU  only  desire  lhR| 
it  may  br  amended  for  the  time  to  coroe.  1 
hold  that  these  Witnesses  stand  upright;  sM 
as  for  the  oti.er  witnesses,  I  submit  unto  Jfow 
lordships,  for  in  sentence  I  must  consider  w 
natui«  ol  the  cause,  and  the  persons.  F»^.  * 
sbnll  not  arquii  my  lord  bishop  of  Lincoln,  nor 
condemn  hims)  much  as  Osbaldstoa.  1  must 
ronsidei  the  per  ons  oBfendiug,  and  the  perwns 
Hgaiiisr  whom  thty  lia*e  offendaJ.  For  tw 
persons  offowded,4lie  first  is  the  lord  tiessoiw 
of  England,  one  of  his  majesty's  prii|-«itt»«^ 
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And  the  Mcond  ktihe  metropolitan  of  Eogbnd, 
who  bath  ever  carried  himself  with  great  trust 
and  fidelity  towards  liis  majesty  and  tba  public 
good .  And  L  verily  ( hinfc,  that  none  can  accuse 
him  of^the  least  corruption,  in  a  court  where 
ooit  causts  of  the  clergy  are  tried>  I  did  never 
rtciive  anv  private  message  from  his  lordship 
is  the  Miatf  of  any  der^man,  which  is  a 
thing  to  he  anach  observed  m  him. 

*<  For  Mr.  Q^balditon,  he  hafh  been  a  parsoB; 
a  prebendy  and  a  schoolmaster.  My  iords^  I 
vill  not  safibr  him,  he  is  so  torbulenK  a  person, 
and  scandalona  lihellsr,  to  teach  and  instruct 
others.  I  would  have  him  therefore  deprived 
of  lU  his  spiritual  dignities  and  promotions,  that 
be  never  have  any  piace  in  the  church ;  neither 
hoM  I  it  fit  thai  he  should  teach  scholars, 
(ibcraJd  I  do  him  justice,  I  should  adjudge  him 
ssme  severe  corporal  punishment :)  I  would 
hare  him  deprived  in  the  high-commission  court, 
and  then  to  be  seton  tlie  Pillory  in  this  Palace- 
Yard.  And  that  he  may  be  an  example  to  his 
lioys,  I  would  have  him  also  to  stand  in  the 
pillory  in  the  I>eanVYard,  and  one  ear  to  be 
oaiied  in  the  Pakice,  and  the  other  ear  to  be 
nailed  in  the  DeanVYard.  I  do  fine  hira5»000/. 
sod  imprisonment  during  the  king's  pleasure. — 
Aod  I  do  fine  my  lord  bishop  of  Lincoln  5,000/. 
And  I  give  to  my  lord  archbishop  of  Canter- 
bury, 5,000/.  a-piece  for  damages.'' 

My  Lord  Chief  Justice  Brant$ton,  **  My 
lords;  There  are  two  Defendants,  and  they 
Uve  made  two  defences..  I  fi>id  my  lord 
bishop  of  Lincoln  to  be  guilty,  thooi:h  not  so 
fall  and  in  so  hi«;h  a  nature  in  Mr.  Osbaldston. 
They  are  charged  to  plot  and  confederate  toge- 
ther) to  scandaitze  two  honourable  persons,  and 
to  raise  discord  in  the  state,  and  to  seek  the 
min  and  overthrow  of  my  lord  archbishop  of 
Canterbary.'  Osbaldston  wrote  a  letter  of  tlie 
9th  of  /ftmmry,  and  other  letters,  uhich  my 
lord  bishop  of  Lincoln  is  charged  with  to  re- 
ceive and  publish.  That  Osbaldston  is  guilty 
0^  every  part  of  the  Charge,  I  i»ha]l  not  n^  to 
make  auy  question ;  neither  shall  I  much  stand 
upon  the  validity  of  the  nitoe&ses,  for  I  see 
nothing  but  thai  he  is  guilty  of  all  the  charge. 

"  I  will  begin  with  tlie  first  letter  of  the  9ih 
Jan.  in  which' he  would  have  two  oiher  persons 
meant  there,  and  not  my  lord  trea<^urer,  and 
my  lord's  grace  of  Canterbury  ;  but  the  one  to 
be  meant  my  lord  Richardson,  and  the  other 
doctor  Spicer.  « 

**  Now  what  comparison  was  there  between 
those  two  persons?  The  onie  was  Lord  Chiei* 
Justice,  and  as  for  the  other,  every  one  jiiioivs 
what  lie  is ;  so  that  it  cannot  be  meant  ot  these 
two  persons,  for  there  is  no  comparison  be- 
tween them.  And  for  these  words,  the  *  little 
*  meddling  Hocus  Poena  works  hi*  own  confu- 
'  sion,'  &c.  How  would  this  be  meant  of  Dr. 
Spicer  ?  For  how  did  Dr.  Spicer  work  his  own 
confusion  ?  And  who  would  give  so  much  to 
confound  Dr.  Spicer?  He  is  no  such  eminent 
person,  that  any  should  pte  so  much  to  con- 
found Im.    So  tbtLt  thi^  letder  is  rtry  clear 


against  Osbaldston. — And  it  shews  a  petulant 
spirit,  and  an  inveterate  hatred  and  malice, 
that  he  did  long  bear  against  my  lord  of  Can- 
terbury, without  any  reason  or  cause  at  all^  ibt 
he  doth  not  shew  that  he  had  ever  received  nmf 
wrong  or  injury  fWim  his  grace. 

''  1  come  now  to  the  other  letter,  Whereis 
Osbaldston  writ  to  the  bishop  of  Lincoln  to  con- 
tribute charges  to  my  Lord  Treasurer,  for  *  the 
*  ruin  of  tlie  little  great  man;'  by  which  mast 
needs  be  meant  the  archbishop  of  Canterbun^  ^ 
so  that  1  shall  not  stand  longer  upon  Mr,  (Os- 
baldston ;  for  if  there  were  no  witnesses  againse 
him,  yet  I  find  matter  enough  in  his  awn  tetter^ 
to  prove  him  guilty  of  the  whols  charge,  amf 
therefore  I  sentence  him  with  my  lord  Finch. 

"  For  my  lord  of  Lincoln,  I  cannot  senftence 
him  as  a  Libeller,  for  there  must  be  either  % 
contriving  or  a  publishing  to  make  a  man  a 
libeller,  as  Mr.  Uecorder  well  observed.  But 
I  find  him  guilty  of  this  charge,  That  he  receivecC 
the  libellous  letters;  and  of  this  chai]ge,  That 
he  assented  to  contribute  money  for  the  ruiu  oS 
my  lord  archbishop  of  Canterbury. 

*'  But  it  is  objected,  That  he  concealed  the 
libel,  and  therefore  he  is  not  guilty.  The  coA* 
cealing  of  it  doth  not  f  tear  my  tord  bishop  of 
Lincoln.  For  (as  Mr.  Attorney  wdl  observed) 
there  is  a  difference  between  a  Letter  that  eon* 
c^ms  a  private  person,  and  a  public  otiBrer^ 
Jf  a  libellous  Letter  concern  a  private  persoft, 
he  thnt  receives  it  may  conceal  it  in  bis  pocket, 
or  burn  it ;  hot  if  it  concern  a  public  person, 
be  ought  to  reveal  it  to  some  public  ofiicer  ov 
magistrate.  But  it  is  true,  if  he  divulge  it  to 
any  but  to  a  magistrate,  he  is  a  libeller ;  nh4 
why  should  my  lord  of  Lincoln  keen  these  let- 
ters by  him,  but  to  the  end  to  publish  them, 
nnd  to  have  tltem  at  all  tioies  ta  a  readiness  to 
publish  upon  every  occasion  ? 

*•  For  his  beinc;' degraded,  I  leave  it  to  those 
of  the  £cc)esiasticHl  court,  to  wh«)m  it  doth 
belong.  And  for^the  other  part  of  his  Sentence 
of  the  Pillory,  I  am  very  sorry  and  nnwilling  to 
give  such  a  .Sentence  upim  any  man  of  his  calU 
ing  and  degree.  But  when  I  con«iter  the  qua- 
lity of  the  person,  and  how  much  it  doth  aggra- 
vate the  oDence,  I  cannot  lell  how  to  spar« 
him  :  for  these  considerations  that  should  miti- 
gate,  makes  the  offence  the  greater,  which  makes 
me  join  with  my  lord  Finch  in  that  part  also. 

*•  For  inv  lord  of  Lincoln,  1  do  fine  him 
5,000/.  aua  imprisonment.  Aitd  seeing  tho 
Offence  U  against  so  honourable  a  person  as 
my  lord's  grace  of  Canterbury,  and  there  is  not 
tho  least  cause  of  any  nggrievanre  or  wrong 
tbut  he  hath  clone  to  my  lord  of  Lincoln,  thcre- 
fi>re  in  damage  I  join  with  my  lord  Finch." 

Secretary  Windebanck,  and  Secretary  Cook^ 
did  both  join  with  my  lord  Brampston  for  the 
bishop  of  Lincoln,  and  with  my  lorUFinch  for 
Mr.  Osbaldston. 

Mr.  Complrfflfer,  «'  My  lords ;  For  OsbaM* 
ston,  «coQsidtring  his  place,  I  cannot  but  con- 
demn him  very  much,  for  by  what  hath  been 
ailedged;  I  verily  belttvc  that  he  did  mean  my 
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Lord  Treasurer,  and  my  lord  archbishop  of 
Cancerhury :  And  my  lord  bi&hop  of  liocola, 
and  Mr.  Osbaiiiston,  are  both  guilty  oiP  crimes 
in  a  high  nature  ;  one  would  have  thought  that 
my  lord  bishop  of  Lincoln,  being  a  person  of 
that  place  and  quality,  should  not  have  runhim- 
atlf  into  such  danger  as  to  have  meddled  with 
such  matters ;  for  had  he  not  met  with  good 
counsel,  I  conceive  that  he  had  plunged  himself 
in  as  deep  as  Osbaldstou  in  these  practices. 
And  as  for  Osbaldston's  Sentence,  I  agree  with 
my  lord  Finch.  Aud  for  my  lord  bishop  of 
Lincoln,  I  hold  with  my  lord  Bramstone.  As 
for  my  lord  of  Canterbury  his  carriage,  it  is 
well  known  to  be  upright,  and  therefore  I  leave 
it." 

Lord  Newbvrgh.  "  My  lords ;  For  Osbald- 
ston,  I  find  him  guilty  of  every  part  of  the 
charge;  for  the  other  I  cannot  sentence  so 
deep ;  for  I  think  my  lord  of  Lincoln  is  not 
guilty  of  the  plotting  and  confederating,  for  the 
scandalizing  of  those  two  honourable  persons ; 
I  leave  it  to  your  lordships  judgment,  and  lay 
all  the  charge  upon  Osbaldston." 

The  Earl  of  Dorset's  Speech  at  the  Sentence 
of  Mr.  Osbaldston : 
"  Aristotle  in  his  politicks,  admits  not  in  the 
government,  of  any  school-master  to  tiie  ejier- 
cise  of  civil  duties,  school-masiers  commonly 
proving  the  apes  of  tyranny  ;  and  being*  used 
to  imperiousness  over  scholars,  if  you  put  a 
sword  of  justice  into  his  hand,  you  may  easily 
guess  how  he  wiU  lay  about  him  in  the  sute 
and  city.  I  know  not  with  what  spirit  of  va- 
nity this  school-master  was  possessed,  but  we 
see  the  monstrous  birth  of  it ;  if  the  pedant  had 
kept  within  his  rules,  h^  might  have  been  taught 
not  to  have  disturbed  government.  Look  upon 
this  pragmatical  'person,  and  behold  the  fact, 
aud  what  were  the  motives,  what  the  reasons 
to  bring  liiinself  upon  the  stage.  His  ill 
tlioughts  exprest  in  ink  as  black  as  his  crime; 
his  p^n  was  steeped  in  vineltar  and  gall.  What 
was  it  that  stained  the  bishop  of  Lincoln*s  ear 
with  tlie  poison  of  ignominious  titles  f  It  was 
the  pedant.  Who  was  it,  that  as  a  thief  that 
,  bad  stolen  onotlier's  good  name  away,  cries, 
burn  my  letters,  on  purpose  to  go  in  darkness 
of  the  night?  It  was  a  parson.  Who  was  it 
that  endeavoured  to  siain  the  purity  of  my 
lord  archbishop's  honour  with  foul  aspersions 
of  titles,  <  little  grace,  little  urchin,  vermin,' 
&c.?  It  was  Mr.  Osbaldston. 

'<  Well,  I  will  speak  what  I  think,  I  fear  none 
but  God  and  the  king,  and  I  speak  in  truth,  I 
am  sure  I  shall  offend  neither  of  them,  I  have 
enquired  of  them  who  are  learned  in  the  laws, 
who  say,  That  the  plainest  sense  is  to  be  taken. 
The  divines  will  tell  you,  that  the  easy  places 
shall  explain  the  more  obscure.  And  it  any 
man  would  examine  those  letters,  and  with  ju- 
dicious comparing  the  title  of  '  little  grace' with 
the  other,  he  will  be  forced  to  confess  the  sense 
of  the  other,  or  else  be  blind  at  noun- day. 
But  us  truth  may  be  cleared  by  strong  and 
•olid  reaaoD,  so  it  may  be  darkened  and  sbn- 
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do  wed  *by  the  colours  of  probability  of  appesr- 
ances. 

**  But,  my  lords,  I  think  the  school-mastrr 
aheges  his  services  to  the  Commonwealih,  and  . 
liis  being  slighted  for  it;  that  he  hath  been 
these  many  years,  and  dedicated  bis  pains  and 
time  for  the  good  of  the  flowers  of  the  kiogdoai, 
generosa  deUntur.  But  I  will  consider  him  as 
a  man  subject  to  his  passion,  (which  to  take 
away,  were  to  take  the  man  hiois^f :)  I  will 
allow  him  his  infirmities,  but  observe  a  little 
his  envy,  see  his  merits  luid  deserts,  which  he 
hath  sd  foully  abused,  with  the  height  of  iiiso- 
lency  and  bold  access,  to  tlie  very  secreis  of 
empire  and  government,  to  the  disgrace  of  those 
men  of  which  the  Commonwealth  consists.  I 
know  not,  (my  lords)  the  fault  of  tlte  inanojaj 
transport  my  Speech  that  I  abuse  your  pati- 
euce;  but  I  shall  give  my  censure  of  him;  I 
learned  in  the  university,  how  that  a  syllogism 
doth  ever  follow  the  worst  part,  •  seouitur  de- 
'  teriorem  ad  partem,'  I  am  sure  nis  letter 
doth :  he  might  have  found  a  better  medinin  to 
make  np  a  syllogism  of  a  libel,  for  he  hath  con- 
cluded in  the  worst  body  of  all  the  figures,  liz. 
in  Bocardo :  So  I  must  concur  with  my  lord 
Finch  iu  censure. 

''  As  fur  my  lord  of  Lincoln,  linked  in  tliif 
cause,  I  honour  the  man  for  many  causes,  in 
many  relations,  but  for  his  secretary  Wnlker, 
and  the  clerk  of  his  kitchen,  and  the  re»t 
(where-ever  the  letters  were  found) ;  thej  hate 
dealt  like  Aoteon's  hound,  that  turned  against 
and  devoured  his  master ;  the  false  secretary, 
the  unjust  steward^  and  unlawful  clerk  of  the 
kitchen,  who  were  fed  at  my  lord  bishop  of 
Lincoln's  table  in  his  prosperity,  and  now  in 
his  adversity  tliey  fall  unon  their  master  to  de- 
vour him.  I  mast  say  of^hiro,  he  hath  forgotten 
himself,  and  agree  to  the  censure  which  the 
lord  chief  justice  Bramstone  hath  given  against 
him.  He  did  not  as  Peter  did,  when  he  lisd 
denied  his  master,  gone  out  and  weep  bitterly 
for  his  oflfcQce ;  but  he  justifies  himself,  and 
therefore  he  is  fallen  into  the  lime-twigs  of  his 
adversary." 

The  Earl  of  Arundel  "My  lords;  For 
Osbaldston,  I  find  him  guilty  of^every  part  of 
tlje  charge ;  and  that  he  is  not  sentenced  in  a 
higher  nature  is,  '  causa  dt  bona  fortuna,'  for 
h^  he  been  suffered  to*  have  persisted  in  bii 
course,  he  had  surely  fallen  into  most  daoge^ 
ous  error.  And  therefore  I  join  in  sentence 
for  him  with  my  lord  Finch.  1  am  sornr  /* 
my  lord  bishop  of  Lincoln,  he  hath  shewed  hiin- 
self  very  indiscreet,  being  a  person  of  place  and 
quality,  he  now  falls  low  in  his  estate  and  dig- 
nity ;  and  these  things  will  make  his  spirit  fall 
lower  thnn  his  body  ;  and  therefore  I  agree  io 
all  things  with  my  lord  Finch." 

Marquis  Hami/Zofi.  *•  My  lords ;  For  Os- 
baldston, I  6nd  him  guilty  of  the  whole  Chaise. 
For  my  lord  bishop  of  Liucohi,  I  cannot  find 
him  NO  deeply  guilty  as  Osbaldston.  But  cer- 
tainly my  lord*!i  grace  of  Canterbury  hath  been 
e&cfedingly  wnmged.     Thcrefvre  I  giv«  «*' 
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false  news.— Again,  I  make  tliis  use  of  it.  That 
ntj  lord  of  Lincoln  having  receivetl  such  a  leU 
ter  so  scandalous  against  ttie  king  and  state,  did 
conceal  the  same. 

My  lords,  for  the  letter  of  the  9th  of.  Jan. 


nages  with  mj  lord  Finch.  And  for  Osbald- 
•ton,  I  sentence  him  with  my  lord  Finch.  ^  And 
as  for  my  lord  hi^bopof  Lincoln,  I  join  with  my 
lord  Bramp9ton." 

The  Earl  of  Manchester,  Lord  Privy-Seal. 
"  My  lords ;  Fior  Osbaldston,  if  you  take  his 
vrords,  bit  meaning,  and  the  end,  they  will  ap- 
pear to  be  very  heinous.  1.  His  words,  to 
bring  contempt  and  disgrace  upon  my  lord  bi- 
shop of  Canterbury.  U,  His  meaning  is  ex- 
pressed in  the  words  themselves,  to  be  against 
two  honourable  bersons.  3.  And  for  the  end, 
that  was  most  aangerous  and  pernicious.  It 
was  to  overthrow  and  wor/c  the  confu&ion  and 
rain  of  my  lord's  grace  of  Ca  n  terbu  ry . 

"  Setting  aside  all  the  witnesses,'!  will  con- 
demn my  lord  Bishop  of  Lincoln  out.of  his  own 
mouth,  For  he  denies  all.  1.  He  denies  the  re- 
ceiving of  the  letter.  2.  The  entertaining  of 
them.  3.  The  publishing  of  them.  Not  as 
Peter  did  when  be  had  denied  his  Master,  to  go 
out  and  weep  bitterly  for  his  offence,  but  to 
justify  himself:  Yet  how  can  my  lord  of  Lin- 
coln deny  the  letter  that  he  wrote  v^ith  his  own 
kandf  and  yet  he  will  not  confess  it  to  be  his 
twn  letter. 

**  And  after  he  was  prisoner  in  the  Tower,  he 
called  to  Mf.^Cadwallnder  Powel,  and  demand- 
ed" if  any.  of  Mr.  Osbaldston's  letters  were 
found  ?  Who  answered.  That  they  were  found. 
Then  said  the  bishop,  Osbaldston  is  undone. 
2.  He  desired  that  they  should  be  kept  close 
and  secret.  3.  Though  they  were  kept  close, 
and  only  put  into  the  pocket,  if  they  concern  a 
public  person,  he  is  a  libeller. 

"For  Osbaldston,  besides  all  the  corporal 

Jmnishment,  I  hold  fit  that  he  should  acknow- 
edge  his  offence  in  writing  to  my  lord's  grace  of 
Canterbury. 

*'  And  as  for  the  bishop  of  Lincoln,  I  hold 
that  he  should  also  make  an  acknowledgment 
in  writing  to  the  archbishop,  for  *he  is  a  person 
of  great  place  and  quality.  And  my  lord  of 
Lincoln  is  under  canonical  obedience  to  the 
archbishop  by  his  oath,  and  disobedience  is  i| 
breach  ot  his  oath ;  therefore  he  should  ac- 
knowledge his  offence  under  his  own  hand. 

**  For  my  lord's  grace  of  Canterbury,  he  hath 
ever  carried  himself  with  much  granty  in  his 
place,  and  piety  towards  God  and  the  king, 
and  the  punlic  good  ;  ihdrefore  I  leave  him  in 
honour  as  I  found  him',  and  sentence  the  bishop 
of  Lincoln  with  my  lord  Bramstoqe:  and  Os- 
baldston writli  my  lord  Finch." 

The  £arl  of  Holland  joined  in  sentence 
with  my  lord  Fmch  for  Osbaldston,  and  with 
luy  lord  Bramstone  for  the  bishop  of  Lincoln. 

The  Lord  Keeper.  "  My  lords ;  If  I  be  not 
mistakeo,  it  is  misspending  of  time  in  opening 
the  cause,  therefore  I  shall  use  as  muoh  brevity 
as  may  be.  And,  6rst,  I  shall  begin  with  the 
£rst  letter,  and  think  it  fit  that  this  letter,  and 
all  the  copies  thereof,  should  be  suppressed. 
Yet  I  may  make  this  use  of  it.  That  Osbaldston 


my  lord  bishop  of  Lincoln  doth  deny  that  he 
received  it;  and  therefore  I  think  that  he  con- 
ceived it  to  be  a  scandalous  letter,  which  made 
him  to  deny  it  Again,  he  kept  the  letters  by 
him,  that  he  might  have  the  words  ready  to  tell 
unto  every  one  at  his  pleasure.  And  as  for  the 
letter  of  the  30th  of  Jan.  he  denietb  to  make  a 
perfect  answer  to  it. 

**  It  was  the  saying  of  .one  that  was  late 
Lord  Chancellor,  '  That  be  never  liked  a  cause, 
*  where  there  were  divers  Answers  in  it ;'  nei- 
ther can  I  like  (his,  when  my  lord  bishop* of 
Lincoln  huth  bpen  so  often  examined,  and  will 
not  make  a  perfect  answer,  for  he  hath  thrice 
been  examined  upon  this  letter,  wliich  is  a 
shrewd  argument  unto  me,  (hat  he  knew  well 
that  there  was  Kandalous  matter  contained 
in  it.  • 

•*  Next,  my  lords,  is  the  publishing  of  these 
libellous  leiters,  and  I  think  it  very  fit^thnt  my 
lord  of  Lincoln  should  be  charged  with  the  pub- 
lishing of  them.  If  they  were  in  the  band-box^ 
then  that  was  a  pubUshing  of  tbem ;  and  he 
delivered  a  letter  to  his  secretary,  which  was  a 
publishing  thereof. — But  it  is  true,  if  a  man  de- 
liver a  letter  td  his.  secretary,  and  command 
that  be  should  keep  it  secret,  I  conceive  that  b 
not  9  publishing  of  it.  If  there  were  no  other  proof 
but  tliis,  I  should  think  my  lord  bishop  of  Lin- 
coln and  Mr.  Osbaldston  to  be  guilty,  not  only 
of  contriving,  hutttalso of  publishing  and  divulg- 
ing scandalous  Libels  against  the  lord  archbi- 
shop of  Canterbury,  and  the  &tate.*»As  for 
Witnesses,  ^though  there  is  no  need,  for  it  is 
plain  without  witnesses,  yet  there  be  divers 
,  witnesses  that  prove  it. 

'<  Now  it  remains  that  I  should  proceed  to 
Censure.  It  concerns  the  late  Lord  Treasurer^ 
one  Df  his  majesty's  privy-council,  and  my  lord 
archbishop  of  Canterbury,  two  honourable  per^ 
sons :  And  my  lord  archbishops  had  not  only 
been  a  friend  to  the  bishop  of  Dncolo,'  but  a 
faithful  mediator  for  him  to  his  mmesly,  and 
was  always  very  faithful  in  returning  his  majes- 
ty's answer  unto  bim ;  and  yet  notwithstaodiu; 
all  this,  my  lord  of  Lincoln  hath  done  many 
heinous  offences  against  (he  said  archbishop  of 
Canterbury.  For  Osbaldston  his  Censure,  I 
agree  with  my  lord  Finch,  and  do  add  thereunto, 
confession  of  the  offence, and  submission:  And 
for  my  lord  bishop  of  Lincoln,  I  agree  with  m  j 
lord  Bramstone.^' 

The  SENTENCt^of  the  Court  was, 

*'  That  Mr.  Oabaldston  should  be  fined 
5,000/.  to  the  king,  aud  pay  5,000/.  damages  to, 
the  archbiihop;  be  deprived  of  all  spiritual 
dignities  and  promotions ;  imprisoned  during 
tlie  king's  pleasure,  apd  make  submission.— « 
That  tlie  bifthop  of  Lincoln  be  fined  in  5,000/. 


and  my  lord  bishop  had  a  long  time  continued    to  the  king,  and  3,000/.  to  the  archbishop;  to 
iotercourse'of  writing  icandlalous  letten,  aud    be  imprisoned  daring  the  king**  pleasure^  and 
VOL.  IIK  •  3  G 
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t»  make  submittion. — ^And  Osbaldtton  was 
aeotenccd  to  aund  in  the  pillory  in  UieDean's- 
yard,  before  bis  own  scbool,  and  bis  ears  to  be 
only  nailed  to  the  pillory." 

It  so  happened,  though  the  report  was  that 
Osbaldstou  was  run  away,  that  he  wasin  C^urt 
standing  in  the  croud  at  the  Censure;  and 
when  he  heard  the  said  censure  of  some  of  the 
lords,  he  guessed  the  cause  would  go  against 
hini,  and  knowing  the  rule  of  the  court,  That 
if  the  warden  should  espy  liim  in  court,  he 
night  command  his  tipstaJBT  to  apprehend  him ; 
as  soon  as  the  major  part  of  the  court  had  past 
Censure  upon  him,  akboogh  the  I«rd  Keeper 
bad  not  then  given  his  sense ;  therefore  he  got 
out  of  court,  went  to  his  study  at  the  school, 
burnt  some  papers,  and  writ  on  a  paper,  which 
be  left  on  his  desk,  *  That  if  the  arehhisbop  en- 

*  quire  after  me,  tell  him,  I  am  gone  beyond 

*  Canterbury.'  Whereupon  messengers  were 
sent  to  the  port-towns  to  apprehend  him-;  but 
.be  lay  bid  in  a  private  house  in  Drury-Lane, 
till  the  parliament  met  in  November,  1640.* 

Concerning  this  Bishop  and  this  Case  lord 
Clarendon  writes  thus:  *•  Dr.  Williams,  as  is 
■aid,  was  a  man  of  a  very  imperious  and  fiery 
temper ;  he  had  been  Keeper  of  the  Great  Seal 
of  England  in  the  time  of  king  James.  After 
bis  removal  from  that  charge,  he  had  hved 
splendidly  in  his  diocess,  and  made  himself 
very  popular  amongst  those  who  had  no  rever- 
ence for  the  court ;  of  which  he  would  fre- 
quently, and  in  the  presence  of  many,  speak 
with  too  much  freedom,  anri  tell  many  stories 
of  things  and  persons  upon  his  own  former  ex- 
perience ;  in  which,  being  a  man  of  great  pride 
and  %'aniry,  be  did  not  always  confine  himself 
to  a  precise  veracity,  and  did  often  presume  in 
those  unwary  discourses,  to  mention  the  person , 
of  the  king  with  too  little  reverence.  He  did 
afiect  to  l^  thoogbt  an  enemy  to  the  archbishop 
of  Canterbury ;  whose  person  he  seemed  ex- 
ceedingly td  contemn,  and  to  be  much  dis- 
pleased with  those  Ceremonies  and  Innovations, 
as  they  were  then  called,  which  were  connte- 
aanced  by  the  other;  and  bad.  himself  pub- 
lished, by  his  own  anthority,  a  Book  a^ost 
the  usiiig  those  Ceremooiet,  io  which  there  was 
nmcb  %ood  learning,  and  too  little  gravity  for  a 
bishop.  His  passioa  and  his  levity,  gave  every 
day  great  advantages  to  those  who  M  not  love 
liiro,  and  he  provoked  too  many,  not  to  have 
those  advantages  made  use  of :  so  that,  after 
several  Informations  against  ham  in  the  Starw 
Chamber,  be  was  sentenced,  .and  fined  in  a 
.great  siun  of  money  to  the  king,  and  committed 
prisoner  to  the  Tower,  without  the  pity,  or  com- 
passion of  any,  but  those,  who,  out  of  hatred 
to  the  government,*«ere  sorry  rhat  they  were 
without  so  useful  a  champion ;  for  he  appeared 
to  be  a  mm  of  a  very  corrupt  nature,  whose 


*  Some  curious  particulars,  respecting  this 
Case,  are  collected  by  Mrs.  Macaulay,  in  the 
tecond  volume  of  ber  History,  p.  934  et  seq. 


passions  could  faave  transported  him  into  the 
most  unjustifiable  actioits.  lie  had  a  fsculiy 
of  making  relations  of  things  dune  in  hi!»  owa 
presence,  and  discourses  made  to  btmseif,  or  ia 
ius  own  heiiriu^!,  with  atl  the  circumnances  of 
answers,  and'  replies,  and  upon  arguibents  of 
great  moment;  all  which,  upov  exsiniDatou, 
were  still  fouqd  to  have  notiiing  in  (hem  that 
was  real,  but  to  be  the  pure  effect  of  his.  own 
invention .  After  he  was  sem  enced  in  the  Sut' 
Chamber,  some  of  his  Triends  resorted  to  him, 
to  lament,  and  condole  »^ith  him  for  his  luh^u:- 
tune,  and  some  of  them  beemed  to  *voi>der  that 
in  an  affair  of  such  a  nature,  be  had  not  fuuud 
means  to  have  niade  some  Submissiou,  sud 
Composition,  that  might  have  prevented  the 
public  hearfu}!,  wliich  proved  so  much  to  hU 
prejudi<;e  in  point-  of  reputation,  as  ^tW  as 
profit.  He  answered  tliem  wiUi  all  the  tir- 
mality  imaginable,  '  That  they  Jiad  reason  in- 
'  deed  to  wonder  at  him  iiyvji  the  event ;  tut 

*  when  they  should  know  how  he  hud  ^over.  ed 

<  himself,  he  believed  they  would  cease  to  tbink 

*  bim  woiUiy  of  blame.'  And  then  relaieil  to 
tliem,  *  That  t^s  soon  as  publication  had  pasted 

*  in  his  cause,  and  the  booLs  were  taken  out,  ha 

*  had  desired  his  council,  who  were  all  abie 

<  men,  and  some  of  them  very  eminent,  in  (be 

*  vacation  time,  and  thev  at  most  Insure,  tu 

*  meet  toge tlier,  and  carenilly  to  look  over,  aud 
'  peruse  iHl  the  Eiridc-nce  that  wah  tuktn  on  both 

<  bides  ;  aud  that  then  they  would  attend  luiu 
'  such  a  morning,  which  he  appoiiueO  upon 

*  tlicir  consent,  at  his  own  bou!>e  at  \Vc>stmin' 
'  ster :  That  they  came  at  the  time  appoioud ; 
'  and  being  tbensliut  up  in  a  room  together,  be 

<  asked  them,  whetber  thev  had  sufficiently  pe> 
'  rused  all  the  Books,  and  were  tlirougbly  in- 
'  fonned  of  his  Case?  To  which  tbey  all  an- 

*  swered,  that  they  bad  not  only  read  'tbern  all 
^  over  together,  but  bad  severally  every  oiao  bj 

*  himselT  perused  them  again,  and  tliey  be* 
'  lieved   they  were  all  well  informed  of  the 

*  whole.  That  be  then  told  tliem  he  had  de- 
'  sired  this  conference  with  them,  not  only  as 

*  his  council,  by  whose  opinion  be  meant  to 

*  govern  himself,  but  as  his  particular  friends, 

*  who,  he  was  sure,  would  give  him  their  best 

*  advice,  and  dersuade  him  to  do  every  thing 
'  as  they  would  do  themselves,  if  they  were  in 
'  his  condition.  That  he  was  now  offirred  to 
^  make  his  peace  at  court,  by  such  an  humble 
'  Submission  to  the  king,  as  he  was  mo*it  io- 
'  dined,  anr]  ready  to  make ;  and  which  be 

*  would  make  the  next  day  after  bis  cause  was 
'  beard,  though  he  should  be  declared  to  be  io- 
'  nocent,  of  which  be  could  make  no  doabt; 
«  but  that  which  troubled  him  for  the  preheat, 

*  was,  that  the  inftimousness  of  tbe  Chvp 

*  against  him,  which  had  b^n  often  exposed, 

*  and  iolarged  upon  in  several  motions,  ha4 

*  been  so  mach  taken  notice  of  through  die 

*  kingdom,  that  it  codkl  not  consist  with  his 
'  honour  to  divert  the  bearing,  which  would  be 

<  imputed  to  his  want  of  confidence  in  his  inno- 

*  cenoe,  since  men  did  not  suspect  his  coura^i 
'ifbedom^ly  upon  tbe  otberi  bat  that  be 
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'  was  resolved,  as  be  said  before,  tbe  next  day 
'after  be  aKoukl  be  vindicated  from  those 
'  odious  aspersioitSy  he  wuuld  ctist  himself  at  the 
'  thing's  feet,  with  all  the  humility,  and  sub- 
^  mission,  •  wliicb-  tbe  most  guilty  m-4n  could 
'  make  professsion  of.    it  was  m  this  point  he 

*  desiiiea  their  advice,  to  vhich  he  would,  with- 

*  out  ad  tiering  Co  his  own  ihciioatton,  eotirely 

*  conform  himself;  and  therefore  desired  them^ 

*  siiiisly  in  order,  to  give  him  tlieir  advice.'  He 
repeated  tbe  several,  and  distinct  discourse 
€very  wan  had  made,  in  which  he  was  so  pmic- 
tualy  that  lie  applied  those  phrases,  and  ex- 
pres»siuiis,  and  manner  of  speech  to  the  several 
men,  which  tliey  were  all  taken  notice  of  fre- 
quently to  use ;  as  many  men  have  some  pe- 
culiar words  in  discourse,  which  they  are  most 
delighted  with,  or  by  custom  most  addicted  to  : 
and  m  conclusion,  <  That  they  were  unanimous 
'  in  their  judgmeuts  ;  tliat-  he  could  not,  with 

*  -the  preservation  of  his  honour,  and  the  opinion 

*  of  his  integrity,  decliiic  the  public  hearin<; ; 
^  where   he  most  be  unquestionably  declared 

*  iniKK;ent ;  there  b^ing  no  crime,  or  niisde- 

*  meanor  proved  ajgainst  him  i»  s>ucb  a  manner, 

*  as  cottld  make  him  liable  to  censure  :  they 

*  qU  commended  his  resolution  of  submitting  to 
'  the  king  as  soon  lukc  had  made  bis  innocence 

*  to  appear!  ^^^  they  all  advised  him  to  pur- 

*  sue  that  method.  This,  he  said,  had  swayed 
'  him ;  and  made  him  decline  the  other  ezpedi- 

*  ent,  that  had  been  proposed  to  him/ 

^  This  relation  wrought  upon  those  to  whom 
i\  was  made,  to  raise  a  prejudice  in  them 
against  the  'justice  of  the  cause,  or  the  reputa- 
tion uf  tbe  council,  as  thev  were  most  inclined ; 
whereas  there  was  not  indeed  tlie  least  shadow 
of  truth  in  the  whole  Relation;  except  that 
there  was  such  a  meeting,  and  conference,  as 
was  mentioned,  and  which  had  been  consented 
to  by  the  bishop  upon  the  joint  desire,  and  im- 
portunity of  all  the  council;  who,  at  that 
^3onference,  unanimously  advised  and  desired 
y*m  <  to  use  all  the  means  and  friends  he 
f  conld,  that  ihecau!»e  mi^ht  not  he. brought  to 
'bearing;    but  that  he  should   purchase  his 

*  peace  at  any  price  ;  for  that  if  it  were  heard, 

*  be  would  be  sentenced  ^ery  grievously,  and 

*  that  there  were  many  things  proved  against 

*  htm,  which  would  so  much  reflect  upon  his 
'•huDour,  and  reputation,  and  the  more  for 
'  being  a  bishop,  that  all  his  friends  would 

"  '  abandon  him ;  and  be  for  ever  after  ashamed 
'  to  appear  on  his  behalf.*  Which  advice,  with 
great  passion,  and  reproaches  upon  the  several 
persons  for  their  presumption,  and  ignorance  in 
mattera  so  much  above  theni»  .he  utterly  and 
scornfully  rejected  Nor  indeed  was  it  pos- 
sible, at  that  time,  for  him  to  have  made  his 
peace;  for  thoue^h  upon  some  former  iddresses, 
and  importunity  on  liis  behalf  by  some  persons 
of  power,  and  place  in  the  court,  in  which  the 
queen  herself^  had  endeavoured  to  have  done 
him  good  ofiices,  tbe  kins;  ^^  inclined  to  have 
savtfd  him,  being  a  bishop,  from  the  infamy  he 
mu»t  undergo  by  a  public  Trial ;  yet  the  bi- 
shop's Tftoity  had;  in  those  conjunctures,  so  far 


'  transported  him,  that  he  had  done  all  be  could 
to    have    insinuated,    'that    tlie    court    was 

<  asfiaroed  of  what  they  had  done;  and  had 

*  prevailed  with  some  of  his  powerful  friends 
'  to  persuade  him  to  that  composition :'  Upon 
which  the  king  would  never  hear  more  any 
person  who  moved  on  his  behalf. 

"  Itlmd  been  once  mentioned  to  him,  whe- 
ther by  authority,  oi'  no,  was  not  known,  *  that 
'  his  peace  should  be  made,  if  be  would  resign 
'  his  bishopric,  and  deanery  of  Westminster,  for 

*  he  had  that  in  commendam,  and  take  a  good 

*  bishopric  in  Ireland ;  which  be  positively  re- 

<  fused ;  and  said,  he  had  much  to  do  to  defend 
'  himself  against  the  Archbbbop  here;  but  if 
'  be  was- in  Ireland,  there  was  a  man,  meaning 

<  the  ear)  of  Strafford,  who  would  cut  off  hit 

*  head  wiihiii  one  month.' 

<'  Thi9  Bishop  had  been  for  some  yetrs  in  the 
Tower,  by  the  Sentence  of  the  Star-Chamber, 
before  this  parliament  met ;  when  the  lords» 
who  were  the  most  active  and  powerful,  pre- 
sently resolved  to  have  him  at  hberty.  Some 
had  much  kindne»s  for  bim;  not  only  as  a 
known  enemy  to  the  archbishop  of  Canterbury; 
but  as  a  supporter  of  those  opinions,  and  those 
persons,  which, were  against  the  Church  itself. 
And  he  was  no  sooner  at  liberty,  and  brought 
into  the  bouse,  but  he  defended,  and  seconded 
the  lord  Say,  when  he  made  an  invective  with 
all  the  malice,  and  bitterness  imaginable,  against 
the  archbishop  then  in  prison  ;  and  when  he 
had  concluded,  ^ai  bishop  said ;  ^  that  he  had 

<  long  known  that  noble  lord,  and  had  alwavi 

<  believed  him  to  be  as  well  n^ected  to  the 

*  church  as  himself;'  a«d  so  he  continued  to 
make  all  liis  address  to  that  lord,  and  those  ef 
the  same  par^y .  Being  now  in  fuH  liberty,  and 
ill  some  credit,  and  reputation,  he  applied 
himself  to  tbe  king ;  and  made  all  uossible  pro*  . 
fessions  of  duty  to  his  flfiajesty,  ana  zeal  to  the 
church  ;  protestint;  '  to  have  a  perfect  detes- 

'  tation  of  those  persons,  who  appeared  to  have  * 

*  no  affection  or  duty  towards  his  majesty,  and 

<  of  all  evil  intentions  against  the  religion  esta- 
«  bltshed  ;  and  that  the  civility  he  had  expressed 
'  towards  them,  was  only  out  of  gratitude  for 

*  the  good  will  they  had  shewed  to  kim;  and 

*  especially  that  he  might  tlie  better  promote 

*  his  majesty's  service.'  And  it  being  his  tarn 
shortly  after,  as  dean  of  Westminster,  to  preach 
before  the  king ;  he  took  occasion  to  speak  of 
the  Factions  in  Religion ;  and  mentioning  the 
Prifibyterian  Discipline,  he  said,  '  it  was  a  go* 

*  vernment  only  fit  for  taylors  and  shoemakers^ 

*  and  the  like  :'  not  for  noblemen,  and  gentle- 

*  men  :*  which  gave'  great  scandal,  and  offencje 
to  his  great  patrons ;  to  whom  he  easily  recon- 
ciled himself,  by  making  them  as  merry  with 
some  sharp  sayings  of  the  court,  and  by  pCT- 
Ibnning  more  substantial  offices  fo*"  them. 

"  \yhen,  upon  the  Trial  of  the  earl  of  Straff 
ford,  it  was  resolved  to  decline  the  judgment 
of  the  house  of  peers,  and  to  proceed  by  Bill 
of  Attainder ;  and  thereupon  it  was  very  unrea- 
sonably moved,  '  That  the  bishops  might  have 
'  no  vote  in  the  passing  that  act  of  parliament; 
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'  because  they  pretended  it  was  to  hav^heir 

*  hand  in  blood,   which  was  against  W  old 

*  canon  ;'  this  bishop,  without  coinmunicating 
wth  any  of  his  brethren,  very  fmokly  declared 
his  opinion,  *  that  they  ought  not  to  be  present ;' 
and  offered,  not  only  in  his  own  name,  but  for 
the  rest  of  the  bishops,  *  to  withdraw  always 

*  4hen  that  busine!>s  was  entered  upon  :*  and 
•o  betrayed  a  fundamental  right  of  the  whole 
Order;  .to  the  great  prejudice  of  the  king,  and 
to  the  taking  away  the  life  of  that  person,  who 
could  not  otherwise  have  suflered. 

"  And  shortly  after,  when  the  kin^  declared, 
that  he  neither  would,  nor  could  in  consci- 
ence, give»  his  royal  assent  to  that  Act  of  At- 
tainder; when  the  tumults  came  about  the 
court  with  noise  and  clamour  for  justice  ;  the 
lord  Say  desired  the  king  to  confer  with  his 
bishops  for  the  satisfaction  of  his  coobc.ience ; 
end  desired  him  to  speak  with  that  bishop  in 
the  point*  After  much  discourse  together,  and 
the  king  insisting  upon  many -particulars,  which 
^cnight  induce  others  to  consent ;  -but  were 
known  to  himself  to  be  false ;  and  tlierclbre 
lie  could  ne\'er  in  conscience  give  his  own  con- 
•■ent  to  them ;  the  bishop,  as  hath  been  men- 
tioned before,  amongst  other  arguments,  told 
bim ;  *  that  he  roust  consider,  that  as  he  had  a 
'^  private  capacity,  and  a  public,  so  he  had  a 
^  public  conscience  as  wed  as  a  private ;  that 

*  though  his  private  conscience,  as  a  man,  would 
'  not  permit  him  to  do  an  act  cootrery  to  his 

,  <  own  understanding^  judgmf  nt^  and  consci- 
•^  ence ;  yet  his  public  conscience,  as  a  king, 

*  which  obliged  him  to  do  all  things  for  the 
^  good  of  his  people,  and  to  preserve  his  king- 

*  dom  in  pence  for  himself  and  his  posterity, 
<  would  not  only  permit  him  to  do  that,  but 
'  even  oblige,  and  require  him.  Tliat  he  saw 
'  in  what  commotion  the  people  were ;  that  his 
^  own  liTe,  and  that  of  the  queen's,  and  the  royal 
^  issue,  might  prolrably  be  saciificed  to  that 
*fhry;  and  it  would  be  very  strange,  if  his 

*  conscience  shoul;;!  prefigr  the  Jife  of  one  single 

*  private  person,  how  innocent  soever,  before  all 

*  those  otner  hves,  and  the  preservation  of  the 

*  *  kingdom/      *         . 

<<  This  was  the  argumentation  of  that  un- 
happy casuist ;  who  truly,  it  may  be,  did  be- 
lieve himself;  for  towards  the  end  of  the  whr, 
and  when  the  king's  power  dechn^  ;  he,  being 
then  an  archbishop,  did  in  person  assiist  the 
rebeb  to  take  a  cattle  of  the  king*s  ;  in  w))ich 
ihere  was>a  garrbon,  and  which  was  taken  by  a 


long  siege ;  because  be  night  thereby  the 
better  enjoy  the  profits  of  his^  own  estate,  which 
lay  thereabouts.  Upon  all  these  great  services 
he  had  performed  fitr  the  party,  he  j^rew  every 
day  more  imperious;  -and  after  the  king  thooglit 
it  necessary  to  ina|(e  htm  archbishop  of  York, 
which,  as  the  time  .then  was,  could  not  aualify 
him  to  do  mpre  harm,'and  might  possibly  dis* 
(^ose,  and  oblige  him  to  da  some  good  ;  he  ear- 
ned himself  so  insolently,  in  tKe  house  and  cot 
of  the  house,  to  all  persons,  that  he  became 
much  more  odious  universally,  than  ever  the 
other  archbishop  had  been  ;  having  sore  more 
enemies  than  he,  and  few  or  no  friends,  of 
which  the  other  had  aboBdance.  And  the 
^reat  hatred  of  this  man*s  person  an^  bebk* 
viour,  was  the  greatest  invitation  to  the  house 
of  commons  so  irregularly  to  revive  that  Bill  ta 
remove  the  Bishops.**  ^ 

Wilson,  however,  in  his  History  of  the  Lfe 
and  Reign  of  Jauies  the  First,  q)eaks  ver/ 
favourably  of  him;  and  Racket,  bishup  of 
Litchfield  (who  had  been  his  chaplain)  has 
left  an  ample  and  encomiastic  account  of  his 
Life.  He  was  ewmchus  ah  utero ;  yet  Wilson 
tells  Qs  that*  his  intimacy  with  the  countess 
of  Buckingham  gave  rise  to  scandal :  he  had 
been  chaplain  to  Bacon,  from  whom  the  Great 
Seal  being  taken  in  May  1631,  it  was  in  Jaly 
follow in]^  (having  been  held  two  months  br 
commissioners)  given  to  Willtams,  as  Lord 
Keeper.  In  the  same  inonth.he  was  made 
bishop  of  Lincoln.  He  held  the  seal  somewhat 
more  than  four  years.  From  Lincoln,  lie  was 
translated  to  York  in  1641,  and  he  died  in 
1650.  He  seems  to  have  been  of  a  rash  and 
insolent,  though  servile,  temper,  and  of  selfish, 
temporising  and  trhnming  political  conduct. 
For  more  respecting  him,  see 'the  Note  to 
vol.  2,  p.  tl6S,  and  the  Case  of  the  twelve 
'  Bishops,  A.  o.  1641,  poiL-^Ut  had  preached 
king  James's  funeral  sermon,  and  printed  it 
with  the  title  of  "  Great  Britain's  Solomon." 
The  text  was  1  Kings,  c.  xi.  ver.  41,  A%  and 
part  of  4b.  Of  the  Discourse  Harris  in  bi» 
Life  of  James  gives  some  specimens,  which  wjll 
probably  be  sufiScienc  for  roost  readers.  Iht 
flattery  is  at  least  as  ^ross  as  might  be  expected ; 
the  style  is  pedantic,  agreeably  to  the  tasteand 
practice  of^  the  time.  The  preacher  exhibits 
sufficient  powers  of  invention  in  his  praises  of 
the  modem  Solomon,  and  very  coosiderable 
industry  and  iogenoity  in  the  discovery  of  re< 
sembhiuces  between  turn  and  his  prototype. 
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147.  Proceedings  in  the  Case  of  Ship-Money,  between  the  King 
and  John  Hampden,*  esq.  in  the  Exchequer,  13  Charles  Lf 
A.D.  1637. 


The  Speech  of  Thomas  tord  Covewtrt,  Lord 
Keeper  of  ihe  Great  Seal  of  Bngland,  bjr 
commaDd  from  his  majesty,  to  all  (be  Judges 
of  Assize  of  England,  in  the  Star  Chamber 
June  17, 1635.      * 
My  Lords  tbc  Judges ;  The  Term  being  done 
snd  ended,  the  Assizes  are  at  hand  :  you  are  to 
diridc  yourselves  f»r  your  severalcircuits.  Cir- 
cuits are  for  the  service  of  the  king  and  the  good 


of  the  people ;  they  are  the  execution  of  the 
king's  laws,  and  administration  of  justice.  In 
the  Term,  the  people  follow  and  seek  afler'Jus- 
tice ;  but  in  the  Circuit,  Justice  foUoweth  and 
seeketfa  after  the  people.  So  gracious  is  the 
frame  and  constitution  of  the  king's  govern- 
ment, that  twice  a  year,  at  the  least,  Justice  fol- 
loweth  the  subjects  home  to  their  own  doors ; 
which,  as  it  is  a  great  ease  to  the  trouble,  charge, 
.and  travail  of  the  country,  so  it  giveth  the  peo- 


*  "  Mr.  Hampden  was  a  mto  of  much  greater 
f  oDoing,  and  it  may  be,  of  the  most  discerning 
ipirit,  and  of  the  greatest  address  and  insinua* 
tion  to  bring  any  thing  to  pass  which  he  desired, 
of  any  man  of  ths^  time,-  and  who  laid  the  de- 
sign deepest.  He  was  a  gentleman  of  a  good 
exiracrion,  and  a  fair  fortune,  who,  from  a  life 
o/  great  pleasure  and  licence,  had  On  a  sudden 
cetired  to  extraordinary  sobriety  and  strictness, 
and  yet  retained  his  usual  chearfulness  and  af- 
fability; which,  together  with  the  opinion  of 
his  wisdom  and  justice,  and  the  courage  he  had 
liiewed  in  opposing  tbe  Ship-money,  raised  his 
reputation  to  a  very  great  height,  not  only  in 
Buckioghamshire,  where  he  lived,  but  generally 
throughout  the  kingdom.  He  was  not  a  mau 
Qfmany  words,'  and  rarely  begun  the  discourse, 
^  made  ihe  first  entrance  open  any  business 
Qmi  was  assumed ;  but  a  very  weighty  speaker, 
«id  after  he  had  heard  a  full  debate,  and  6b- 
S^rved  how  tfp  house  was  like  to  be  inclined, 
took  up  tbe  argument,  and  shortly,  and  clearl^y, 
and  craftily,  so  stated  it,  that  he  commonly 
conducted  it  to  the  conclusion  he  desired ;  and 
if  be  found  he  could  not  do  that,  he  was  never 
without  the  dexterity  to  divert  the  debate  to 
another  time,  and  to  prievent  tJie  determining 
any  thing  in  the  neirative,  which  \might  prove 
inconvenient  in  ihe  future.  He  made  so  great 
a  shew  of  civility,  and  modesty,  and  humility, 
and  always  of  mistrusting  his  own  judgment, 
and  esteeming  his  with  whom  he  conferred  for 
tbe  present,  that  he  seemed  to  have  no  opinions 
or  rest)lutions,  but  such  as  he  contracted  from 
the  information  and  instruction  he  received 
upon  the  discourses  of  others,  whom  be  had  a 
wonderful  act  of  governing,  and  leading  into 
his  principles  and  inclinations,  whilst  t)iey  be- 
lieved that  he  wholly. depended  upon  their 
counsel  and  advice.  No  man  had  ever  a  greater 
power  over  himself,  or  was  less  the  man  that 
be  seemed  to  be,  which  shortly  after  appeared 
to  every  body,  whep  he  cared  less  to  keep  on 
the  mascpe."  Lord  Clarendon. 
'  To  which,  when  rehiting  the  circamstance  of 
his  death,  he  adds : 

'^  He  was  a  gentleman  of  a  good  family  in 
Buckinghamshire,  and  born  to  a  fair  fortune, 
and  of  a  most  civil  and  aflfable  doportment. 
la  hiacatiaaGe  into  tha  world,  he  iodolged  to 


himself  all  tbe  licence  in  sports  and  exercises, 
and  company,  which  were  used  by  men  of  the 
most  jolly  conversation.  Afterwards,  he  retired 
to  a  more  reserved  and  melancholy  society,  ye 
preserving  Itis  own  natural  chearfulness,  and 
vivacity,  and  above  all,  a  fbwing  courtesy  to 
all  men;  tboi]^h  they  who  conversed  nearly 
with  hjm,  found  him  growing  into  a  dislike  of 
the  Ecclesiastical  Government  of  the  Church, 
yet  most  believed  it  rather  a  dislike  of  some 
churchmen,  and  of  some  introducements  of 
theirs,  which  he  apprehended  might  discjuiet 
tbe  public  peace.    He  was  rather -of  reputation 
in  his  own  country,  than  of  public  discourse, 
or  hone  in  tbe  kingdom,  before  the  business  of 
Ship-money :  buti  then  he  grew  the  argument 
of  all  tongues,  every  man  enquiring  who,  and 
what  he  wa?,  that  dnrst,  at  his  own  charge, 
support  the  liberty  and  property  of  the  king- 
dom, and  rescue  his  country,  as  he  thought, 
from  being  made  a  prey  to  the  court.   His  car* 
riage,  throughout  this  agitation,  was  with  that 
rare  temper  and  modesty,  that  they  who  watcl^ 
ed  him  narrowly  to  find  some  advantage  against 
his  person,  to  make  him  less  resolute  in  his 
cause,  were  compelled  to  give  him  a  just  testi- 
mony.    And  the  judgment  that   was  given 
against  him,  infinitely  more  advanced   him, 
than  the  service  for  which  it  was  given.    Whea. 
this  parliainent  begun,  being  returned  knight 
of  the  sliire  for  the  county  where  be  lived,,  the 
eyes  of  all  men  were  fixed  upon  him,  as  their 
Patria  J^ater,  and  the  pilot  that  must  ^teer  the 
vessel,  througli  t\ie  tempests,  and  rocks'  which 
threatened  it.    And'  I  am  persuaded,  his  power 
and  interest,  at  that  time,  was  greater  to  do 
good  or  hurt,  than  any  man's  in  tbe  kingdom, 
or  than  any  man  of  his  rank  hath  had  in  any 
tin^e:  for  his  reputation  of  honesty  was  uni- 
versal, and  his  affections  seemed  so  publicly 
guided,  that  no  corrupt,  or  private  ends  could 
biass  them.— He  was  of  that  rare  affability,  and 
temper  in  debate,  and  of  that  seeming  humility 
and  submission  of  judgtnent,  as  if  he  brought 
no  opinion  of  his  own  with  him,  but  a  desire  of 
information,  and  instruction ;  yet  he  had  so 
subtle  a  vray  of  interrogating,  and,  under  the 
notion  of  doubts,  insinuating  his  objections^ 
that  he  infused  his  own  opihions  into  those 
from  whom  he  pretended  to  learn,  and  reoeive 
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pie  R  better  knowledge  of  Justice ;  and  the  end 
of  it,  that  ibey  may  bless  God  and  the  king  for 
the  iamc. 

It  hath  been  the  custom,  that  before  your 
Circuit  you  should  receive  such  Directions  as 
the  king,  or  his  council,  thinks  seasonable  to 
impart  unto  yon,  for  the  service  of  the  king  and 
w^  of  the  people :  In  tlie  declaring  whereof,  I 
shall  say  little  of  the  just  acts  you  are  to  do 
between  party  and  party,  only  that  you  do 


them.  And  even  with  them  who  were  able  to 
preserve  themselves  from  bis  infusions,  and  dis- 
cerned those  opinions  to  be  fiated  in  him,  with 
which  they  could  not  comply,  he  always  left 
the  character  of  an  ingenious,  and  conscientious 
person,  ^e  was  indeed  a  very  wise  roan,  and, 
of  great  parts,  and^  possessed  with  the  most  ab- 
solute spirit  of.  popularity,  and  the  most  ab- 
solute faculties  to  'govern  the  people,  of  any 
man  I  ever  knew.  For  the  first  year  of  the 
parliament,  he  seemed  rather  to  moderate,>aDd 
soften  the  violent- and  dis)eropered  humours, 
than  to  inflame  them.  But  wise  and  dispaa- 
sioned  men  plainly  discerned,  that  that  mode- 
ration proceeded  from  prudence,  and  observa- 
tion that  the  season  was  not  ripe,  rather  than 
that  he  approved  of  the  moderation;  and  that 
be  begot  many  opinions,  and  motions,  the  edu- 
cation whereof  he  committed  to  other  men;  so 
so  far  disguising  his  own  designs,  that  he  seem- 
ed seldom  to  wish  more  than  was  concluded : 
and  in  many  gross  conclusions,  which  would 
hereafter  contribute  to  designs  not  yet  set  on 
foot,  when  he  found  ttiem  sufficiently  backed 
by  majority  of  voices,  he  would  withdraw  him- 
self before  the  question,  that  he  might  seem 
not  to  consent  to  so  much  visible  unreasonable- 
ness; which  produced  as  great  a  doubt,  in 
some,  as  it  did  approbation  in  others,  of  bis 
integrity.  What  conibinatioa  soever  had  been 
originally  with  the  Scots  for  the  invasion  of 
England,  and  what  farther  was  entered  into 
afterwards  in  favour  of  them,  and  to  advance 
any  alteration  of  the  govemraent  in  parliament^ 
DO  man  doubts  was  at  least  with  the  privity  of 
this  gentleman. 

"  After  lie  was  amon^  those  members  ao 
cuseil  by  the  king  of  High  Treason,  he  was 
much  altered ;  his  nature  and  carriage  seeming 
much  fiercer  than  it  did  before.''  [Upon  this 
passage  Mr.  Lfting  has  a  very  shrewd  observa- 
tion ill  relation  to  the  character  of  king  Charles, 
jmd  the  sentimients  respecting  liim  which  his 
eonduct  had  inspired]  **  And  without  ques- 
tion, when  he  first  drew  his  sword,  he  threw 
away  the  scabbard;  for  he  passionately  op- 
posed the  overture  made  bv  the  kinjg  for  a 
treaty  from  Nottingham,  and  as  eminently,  all^ 
expedients  that  might  have  produced  any  ac- 
commodations in  this  that  was  at  Oxford ;  and 
was  principally  relief  on,  to  prevent  any  infu- 
sions which  might  be  made  into  the  earl  of 
Essex  towards  peace,  or  to'  render  them  in- 
cfiectual,  if  Chey  were  made;  aad  was  indeed 
much  more  relied  on  by  that  party,  than  the 
genecal  himself.    In  the  first  tutnuioo  isto  the 

J 


equal  right  between  poor  and  rich  ;  the  pan!- 
culars  are  left  uoto  yourselves,  as  they  happen 
in  your  Cireuits.  But  since  you  are  sent  by  th« 
kin|;  to  hear  the  causes  of  the  people,  it  is  his 
majesty's  pleasure,  that  you  so  hear  and  order 
the  same,  i  hat  they  may  have  no  Cause  to  com- 
plain to  his  majesty  eitner  tor  denial  or  del«j 
of  justice. 

Of  the  Trial  of  capital  offenders,  I  shall  st 
as  little ;  that  part  of  Justice  moveth  in  a  frtiDe, 


troubles,  he  undertook  the  command  of  areg- 
meut  of  foot,  and  performed  the  duty  of  a 
colonel,  upon  all  occasions,  roost  pooctdallj. 
He  was  Very  temperate  in  diet,  and  a  supreme 
governor  over  all  his  passions,  and  aiectioQ», 
and  had  thereby  a  great  power  over  other  nens. 
He  was  of  an  industry  and  vigilance  not  to  be 
tired  out,  or  wearieci  by  the  most  laborioui; 
and  of  parts  not  to  be  imposed  upon,  b;  the 
most  subtle,  or  sbatp;  and  of  a  persoosl 
courage  equal  to  his  best  parts;  so  that  he  was 
an  enemy  not  to  be  wished  wherever  he  Bi|i)t 
have  been  made  a  friend;  and  as  nucb  to  ht 
apprehended  where  he  was  so,  as  any  mu 
could  deserve  to  be.  And  therefore  his  dettb 
was  no  lets  pleasing  to  the  one  party,  than  it 
was  condoled  in  tl^  other.  In  a  word,  what 
was  said  of  Cinna,  might  well  be  appbed  to 
him;  ■  he  had  a  head  to  contrive,  and  atoogfie 

<  to  persoade,  and  a  hand  to  execute,  anyinii- 

<  chief.'  His  death  therefore  tewed  to  be  a 
great  dehverance  to  the  nation."  LordCl.t< 
rendon. 

t  **  Our  greatest  news  here  now  is  dot  n 
have  a  new  Attorney  General  (William  No/', 
which  is  news  indeed,  considering  the  bosioci 
ofthe  man,  how  he  hath  been  ajways  readTto 
entertain  any  cause  whereby  he  might  cUsii 
with  the  prerogative,  but  now,  as  Ji# 
Richardson  told  him,  his  head  is  foil  of  Pro- 
clamations and  devices  how  to  brini;  Uooer 
into  the  Exchequer.  He  hath  lately  fonod  out 
among  the  old  Aecords  of  the  Tower  some  pr^ 
cedents  for  raisii^  a  Tax  called  Ship  ^oner 
in  all  the  port  towns  when  the  kingdom  'n^ 
danger."  James  Howell's  Letters,  248, 6.  1, 
sect.  6,  letter  xi.  to  sir  Arthur  Ingram,  dat.  Jai- 
50, 1633  (1634).  Other  particulais of thisX^» 
occur  in  other  letters  of  Howell.  Someoefi- 
tion  of  him  as  a  lawyer  was  made  by  Tbario* 
C.  and  Duller  J.  in  the  Case  ofthe  binbopct 
London  V.  Disney  Fytche  in  Dom.  Proc.  U8. 
(See  Cunningham's  Law  of  Simony.)  **  M^- 
Noy,"says  Selden,  (Table  Talk)  <»brQttgbti!i 
Ship  Money  first  for  maritime  towns,  buttbtf 
was  like  putting  in  a  little  auger  that  alter- 
wards  you  may  put  in  a  greater.  He  that  puli| 
down  the  first  brick  does  the  main  work; 
afterwards  it  is  easy  to  pull  down  the  waii. 
On  the  office  of  Attorney  General  ami  JK 
operation  of  the  office  upon  the  character  u'<| 
conduct  of  the  officer,  some  observauoos  w»J 
be  found  in  the  Case  of  fiex  v.  Horue.  a.  d-^ 
1777.  pat, 

'*  The  Naitow  Seat  were  at  this  time"  {»f 
Kennett)  ••iftfettwi'witb  Pirate  of  all  tM 
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and  if  all  officers  ttoder  you  did  thtir  parts,  jou 
should  walk  m  so  straight  a  pacli,  that  you  would 
find  it  very  hard  to  tread  awry  :  therefore  yuu 
Ud  Deed  co  heed  then  narrowly,  lest  they  per- 
vert Justice,  hofik  to  the  Corruptioos  of  the 
Siien&  and  their  Deputies :  the  partiality  of 
Jurors;  the  bearing  aod  siding  with  meu  of 
couoteQanc:e  and  power  in  their  country.  Wlien 
you  meet  with  any  such,  your  proceedings  ought 
to  be  severe  «nd  exemplary  against  them,  otMr- 

i 

neis;Dbour  oatioos,  and  the  Dutch  hegao  to 
challenge  tuch  a  right  of  Fisherjr,  as  would 
hs«e  robbed  the  kin^  oTthat  Dominion,  which 
bad  leen  alway  claimed  aod  exercised  by  his 
T\yftd  ancestors.  To  cafry  on  this  new  preten- 
sir)o,  they  encouraged  their  learned  Grotius  to 
aa^rt  their  free  use  of  Shipping,  in  a  Treatise 
%iiit6  Mare  Lii^t^um ;  answered,  and  sofl&ciently 
refuted,  by  our  excellent  antiquary  Mr.  Selden, 
io  lii5  ^farK  Clautum^  of  which  the  materials  had 
been  formerly  thrown  together  at  the  motion 
of  king  James,'  and  were  now  put  in  order. 
Slid  witiun  a  twelve  month  published  at  the 
comoiand  of  kioe  Charles.  But  this  contro* 
versy  y'bs  not  hkcly  to  be  determined  in 
paper :  Therefore  to  shew  a  just  concern  for 
the  honour  and  safety  of  the  nation,  the  Ipng 
OQ  May  6,  published  two  several  Proclamations. 
In  the  first  dcclaiing  his  royal  will  and  plea^ 
sore,    '  That  no  mariner  or  seafaring  men, 

<  shipwrif^ht  or  ship  cacpenter,  whatsoever,  being 
Miis  majesty's  subjects,  should  without  the 

<  King's  License,  or  or  the  license  of  the  ad* 
<miral  of  England,  enter  or  attempt  or  go 

<  about  to  enter,  into  the  service  of  any  foreign 

*  prince  or  state,  or  be  employed  oitt  of  this 

*  reahn  in  any  sea  service  whatsoever,  unless  it 

*  were  in  the  king's  oan  service,  or  of  some  of 
'  bis  subjects.    And  if  any  at  tliit  time  be  in 

*  the  servicr  of  any  foreign  princi^  that  they 
'forthwith  return  under  a  great  penalty.'  In  the 
other  of  the  same  date  he  declares  bis  farther 
pleasure  *  concerning  the  Flngs  to  be  employed 

*  for  his  royal  navy,  as  well  as  for  the  snips  of 

*  his  hubjecU  of  South  and  North  Britain ;  aod 
'  omceivmg  it  meet  for  the  honour  of  the  king's 
'  own  Ships  in  his  navy  royal,  and  of  such  otMr 

*  Ships  as  are,  or  shall  be  employed,  in  tiie 
'  kind's  immediate  service,  that  the  same  be  by 
'  their  Flags  distinguished  from  the  ships  of 

*  aov  other  of  his  subjects;  doth  therefore  pro- 
'  hibit  and  forbid,  that  none  of  the  subjects  of 
'  any  of  his  nations  and  l4inedoros,  sliall  frum 
'  heocefofth  presume  to  carr/ the  Union  Flag 
'  in  the  main-top^  or  other  part  of  any  of  his 
'sliips,  that  is,  St.   George's  Cross  and  St. 

*  Andrew's  Crwss  joined  together;  but  that  the 
'  same  Union  Fhig  be  still  reserved  as  an  omz»- 

*  ment  proper  to  the  king's  own  ships,  and  ships 

*  in  his  immediate  service  and  pay,  and  none 
'others.    And  his  majjesty's  farther  will  and 

*  pleasure  is,  that  all  oUier  ships  of  his  subjects 
'  of  England  or  South  Britvn,  bearing  tiags, 
'  shall  from  henceforth  earry  the  red  cros«<, 
'  commonly  called  St.  George's  cross;  and  albo 
'  that  all  the  other  ships  of  the  king's  subjects 


wise  Justice  shall  he  overborne,  howsoever  in 
your  own  persons  you  hear  yourselves  with 
never  so  much  uprig^tuess. 

And  because  the  time  of  Assize  b  very  short, 
and  eu>iretb  in  a  few  days,  it  is  necessary  that 
YOU  afinrd  as  much  time  as  may  be  unto  those 
businesses  that  arc  most  general,  and  most  con- 
cern the  public ;  tlie  Trials  of  Nisi  prius,  and 
particular  causes,  they  are  in  the  number  of  those 
things  that  are  not  to  be  left  undone;  but  those 


'  of  Scotland,  should  fjx»m  henceforth  carry  tJie 

*  white  cross,  commonly  called  St.  Andrew's 

*  cross.' 

"  But  the  great  difEculty  was  how  to  raise- 
money  for  fitting  out  a  Navy  sufficient  to  guard 
the  seas ;  as  necessity  seemed  now  to  require 
not  onlv  against'  the  encroachments  of  the 
Dutch,  but  against  the  growing  insolence  of  the 
Turkish  and  Algerine  pirates.  By  degrees  a 
Project  was  framed  out  of  ancient  Records  by 
Mr.  Attorney  General  Noy,  to  impose  upon 
every  sea-port  and  place  of  merchandize  the 
finding  such  a  iramber  of  ships  and  men,  in 
proportion  to  their  wealth  and  trade,  or.  to 
compound  with  commissioners  at  such  a  rate. 
The  first  Writ  for  this  Tax  called  Ship-Mooey 
was  dated  the  20th  of  October,  beginning  with 
the  city  of  London  in  this  form : 

The  Fibst  Writ  pok  Siwp-MoHET. 

*  Carolui  Rex,  ifC,    To  the  Mayor,  Commo> 

*  oalty  and  Citizens  of  our  City  of  Londoi), 
<  and  to  the  Sherifis  of  the  same  City,  and 

*  good  men  in  the  said  Cily  and  in  the  libe^w 

*  ties,  and  members  of  the  same,  greeting  ; 
<  Because  we  are  giveo  to  understand  that 

certain  thieves,  pirates  aod  robbers  of  the 
sea,  as  well  Turks,  enemies  of  the  Christian 
name,  as  others,  being  gathered  together 
wickedly  taking  by  force,  and  spoiling  the 
ships  and  goods  and  merchandises,  not  only 
of  our  subjects  but  also  of  the  subjects  of  our 
friends  in  the  sea,  which  hath  been  accus- 
tomed anciently  to  be  defended  by  the  Eng- 
hsh  nation ;  and  the  same  at  their  pleasoie 
have  carried  away,  delivering  the  men  in  tbe 
same  to  miserable  captivity.  And  forasmuch 
as  we  see  them  daily  nreparing  all  manner  of 
shipping  further  to  molest  our  Merchants,  and 
to  grieve  tlie  kingdom,  unless  Remedy  be  net 
sooner  applied,  and  their  endeavours  he  net 
more  manly  met  withal ;  also  the  dangers 
considered,  wiiicli  on  eveiy  side  in  these 
times  of  war  do  hang  over  our  heads,  that  it 
behoveth  us  and  our  subjects,  to  hasten  the 
defence  of  the  sea  and  kingdom  with  all  ex- 
pedition or  speed  that  we  can :  We  willing, 
by  tlie  help  of  God,  chiefly  to  provide  for 
tl)e  defence  of  the  kingdom,  safieguard  of  tbe 
sen,  security  of  oOr  subjects,  safe  conduct  of 
Ships  aod  Merchandizes  to  our  kinedom  of 
England  coming,  and  firom  the  same  kingdom 
to  foreign  fwrts  passing:  Forasmuch  as  we 
aod  our  progicnitors  kings  of  England,  have 
been  always  baretolbre  masters  of  the  afore- 
sa^  sea,  and  it  would  (e  very  irksowe  unto 
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things  that  concern  the  generai  and  pablic  good, 
yoa  are  to  account  them  as  th^  weightier  mat- 
ters of  the  law ;  and  therefore  you  are  to  take 
them  into  your  prime  and  chief  care  and  cogi- 
tation. >iow  among  those,  I  shall  commend 
unto  you  in  the  iirst  place,  The  presenting  and 
convicting  of  Recusants;  for  as  it  concemeth 
Religion,  so  it  hath  relation  to  his  majesty's  Pro- 
fits, which  are  two  great  mqtiveg,  to  which  yon 
may  add  a  third,  because  the  king  hath  many 

'  us,  if  that  princely  bqnour  in  our  times  should 

*  be  lost,  or  in  any  thing  diminished.    And 

*  although  that  charge  of  defence,  which  con- 

*  cemetb  all  men,  ought  to  be  supported  by  all, 
^  as  by  the  laws  and  customs  uf  the  kingdom  of 
^  Eftgfand  hath  been  accustomed  to  be  done  : 

*  notwithstanding,  we    considering,  that  you 

*  constituted  in  the  sea  coasts,  to  whom  by  sea 
'  as  well  great  dangers  are  imminent,  and  who 

*  by  the  same  do  get  more  plentiful  gains,  for 

*  the  defence  of  the  sea^  and  conservation  of 
^  our  princely  bononr  in  that  behalf,  accordinfr 
^  to  the  duty  of  your  allegiance  against  such 
'  atteo&pts,  are  chiefly  bound  to  set  to  your 
'  helping  hand  :  we  command,  firmly  enjoining 

*  you  the  aforesaid-  mayor,  commonalty  and 

*  citizens,  and  sheriffs  o£  the  said  city,  and  the 
'  good  men  in  the  said  city  and  in  the  liberties, 
'  and  members  of  the  same,  in  tlie  faith  and 
'  allegiance  wherein  ye  are  bound  unto  us,  and 
'  as  ye  dp  love  us  and  our  honour,  and  under 
'  the  forfeiture  of  all  which  ye  can  forfeit  to 
'  us,  that  ye  cause  to  be  prepared  and  broueht 

*  to  the  port  of  Portsmouth,  before  the  first  day 

*  of  March  now  next  ensuing,  one  ship  of  war 
'  of  the  burthen  of  900  tons,  with  350  men  at 

*  the  least,  as  well  masters  as  very  able  and  ex- 

*  pert  skilful  mariners ;  one  other  ship  of  war 

*  of  the  burthen  of  800  tons,  with  260  men  at 
^  the  least,  as  well  skilful  masters  as  very  able 
'  and  expert  mar.'ners ;  four  other  ships  of  war, 

*  every  of  them  Df  the  burthen  of  600  tons, 
^  and  every  of  them  with  200  men  at  the  least, 
'  as  well  expert  masters  as  very  able  and  skilful 

*  mariners ;  and  one  other  ship  of  war  of  the 
'  burthen  of  isoo  tons,  with  150  men,  as  well 

*  expert  masters  as  very  able  and  skilful  mari- 
'  ners.  And  also  every  of  tha  said,  ships  with 
f  Ordnance,  as  well  greater  as  lesser,  gun-pow. 
'  der  and  spears  and  weapons,  and  other  ne- 
"*  cessary  arms  sufiicient  for  war,  and  with 
'  double  tackling  and  with  victuals,  until  the 
<  said  1st  of  March  competent  for  so  many 
'  men,  and  from  that  time  for  26  weeks  at  your 
*'c]iarges,  as  well  in  victuals  as  men's  wages, 
'  and  other  things  necessary  for  war,  during 
'  that  time,  upon  defence  of  the  sea  in  our  ser- 

*  vice  in  command  of  the  admiral  of  the  sea, 

*  to  whom  we  shall  commit  the  custody  of  the 
'  sea,  before  the  aforesaid  1st  day  of  March, 

*  and  as  he  on  our  behalf  shall  command  them 
^  to  continue,  so  that  they,  may  be  there  the 

*  same  day  at  the  farthest,  to  go  from  thence 
'  with  oar  ships,  and  the  ships  of  other  faithful 
'subjects,  for  the. safeguard  of  the  sea,  and 

*  defence  of  you  and  youra,  and  repulie  and 


years  since  assigned  these  forfeitares  to  the  pub- 
lic defence. 

In  the  next  place,  I  do  require  you,  that  yoa 
make  a  strict  inquiry  after  DepopuUtioos  and 
Inclosures ;  a  crime  of  a  cryine  natore,  that 
barreth  God  of  his  honour,  and  the  king  of  bii 
subjects :  Churches  and  booses  go  dowo  toge- 1 
titer.  His  majesty  knoweth  and  taketh  aotice, 
that  according  to  former  directions  given  joa  in 
this  place,  yon  have  given  it  io  cbuge  to  the 


^  vanquishing  of  whomsoever  busying  tbn>- 
'  selves  to  molest  or  tfouble  upon  the  sea  oor 
'  merchants,  and  other  subjects  aod  faithfsi 
'  people  coming  into  our  dominions  for  caose 
'  of  merchandize,  or  firom  thence  retuniiog  a 

*  their  own  countries.  Also  we  have  assieeed 
'  you  the  aforesaid  mayor  and  aldermen,  oFiht 
'  city  aforesaid,  or  any  thirteen  or  ffloreofvoa, 
'.within  thirty  days  after  the  receipt  of  tbii 
'  writ,  to  assess  all  men  in  the  said  city,  ud  in 

*  the  liberties,  and  members  of  the  sam«,  ud 

<  the  landholders  in  the  same*,  not  liaring  a 
'  ship,  or  any  part  of  the  aforesaid  shipi,  dot 
'  serving  in  the  same,  to  contribute  to  the  ei- 

<  pence,  about  the  necessary  provision  of  tie 

*  premisses,  and  to  assess  and  lay  upon  tk 

<  aforesaid  city,  with  the  liberties  andmemben 

<  thereof,  viz.  upon  every  of  them  act^ordiDg  to 

<  their  estate  and  substances,  and  the  porttoa 

*  assessed  upon  them,  and  to  nominate  and  ap- 

<  point  collectors  in  this  behalf.    Also  we  hare 

*  assigned  you  the  aforesaid  mayor,  and  also 

*  the  aheriiis  of  the  city  aforesaid,  to  levy  the 

<  portions  so  as  aforesaid,  assessed  upon  tbi 

<  aforesaid  men  and  landholders,  and  every  of 

<  them  in  the  aforesaid  city,  with  the  liberties 
'  and  members  of  the  same,  by  distress  and 

*  other  due  means,  and  to  commit  to  prison  all 

*  those  whom  you  shall  find  rebellious,  and  con- 
« trafy  i|i  the  premises,  there  to  remain  until 

<  we  shall  give  further  order  for  their  deliren. 

<  And  moreover  we  command  you,  that  about 

<  the  premisses  ye  diligently  attend,  and  do  and 

<  execute  those  things  with  eflfect,  upon  penl 

<  that  shall  fall  thereon,  but  we  will  nbtiki 
'  under  colour 'of  our  aforesaid  command,  nor« 

<  should  be  levied  of  the  said  men,  than  sbal 

<  suffice  for  the  necessary  expencA  of  the  pr^ 

*  misses;  or  that  any  who  have'  levied  idowt 
'  for  contribution,  to  raise  the  aforesaid  chaige?, 

*  should  by  him  detain  the  same,  er  any  pa^ 

*  thereof,  or  should  presume  by  any  manner  ot 

*  colour  to  appropriate  the  same  to  other  usfi. 

*  Willing,  that  if  more  than  may  be  suftaent 

<  shall  be  collected,  the  same  may  be  paid  out 

<  among  the  contributors,  for  the  rate  of  the 
'  part  to  them  belonging.    Witness,  mjracif  at 

<  Westminster  the  20th  day  of  October,  in  tbe 

<  tenth  year  of  our  reign/ 

"  This  Writ  was  read  in  a  commoii  coofld 
held  at  GuUdhaU  Dec.  2,  where  the  matter  ga»a 
a  general  disgust,  and  brought  out  this  Besolu- 
tion  upon  it.  '  This  Court,  after  due  and  sen- 
'  ous  consideration  taken  of  the  premisses,  cod- 
^  ceiving  that  by  their  ancient  liberties,  <'^*2 

*  and  acu  of  pariiamenl^  theyoqght  to  bcfittd 
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grand  InqoestB  to  inqaire  o£  these  thioi^s,  bnt  to 
little  effect:  and  witboat  doubt  the  freeholdere 
of  England  do  hate  mid  decott  t»»em.  Dapopii- 
latiod  is  an  oppression  of  an  high  nature,  and 
cofnmoDljr  done  by  the  greatest  persons  that 
keep  the  Jurors  under  and  in  awe ;  and  that  i» 
the  caiute  there  are  no  more  presented  and 
brought  in  question:  but  however  your  Charge 
and  loqoinr,  touching  this  point,  hath  not  taken 
effect  worthy  his  majesty's  care  and  your  pains; 

*  and  disdmrged  of  those  things  winch  by  the 

*  said  Writ  are  required  by  them  to  he  done, 

*  doth  order  and  agree,  That  the  draught  of  a 

*  Petition  touching  the  said  business,  this  day 

*  rttd  to  this  Court,  shall  be  engrossed,  and 

*  with  all  dutiful  respect  for  and  on  this  city's 

*  behalf,  humbly  pi'e>ented  to  the  king's  most 
'-excellent  majesty/ 

"  Which  Petition  was  drawn  up,  and  present- 
ed  m  this  form : 

*  To  the  king's  roost  excellent  majesty;    The 

*  humble  Petition  of  your  ftiithfii!  subjects, 

*  llie  mayorand  commonalty,  and  citiaeus  oi 

*  your  city  of  London,  most  humbly  shewing; 
*  That  where  your  majesty  by  Writ  bearing 

*  tesie  no  Oct.  last,  commanded  your    peti- 

*  tionera,  at  their  charge  to  provide  7  ships  of 

*  war  furnished  with  men,  victual,  and  all  war- 

*  like  provisions,  to  be  at  Portsmouth  by.  the 

*  first  of  March  next,  and  to  continue  from 
'  thence  by  the  space  of  26  weeks  in  your  ma- 
'  jesty's  service,  upon  the  defence  of  the  seas, 

*  and  other  causes  m  the  said  writ  contained : — 

*  Your  petitioners  do  in  all  submissive  humble- 

*  ness,  and  with  acknowledgment  of  your  sacred 

*  naajesty's  many  favours  unto  your  said  city, 

*  in^nn  your  majesty  that  they  conceive,  that 
«  by  ancient  priiileges,  grants,  and  acts  of  pnr- 

*  liament  (which  they  are  ready  humbly  to  shew 

*  forth)  they  are  exempt  and  are  to  be  freed  from 

*  that  charge.  And  do  most  humbly  pray.  That 
'  your  majesty  will  be  graciously  pleased,  Tliat 

*  the  petiuoners,  with  your  princely  grace  and 
^  favour,  may  enjoy  the  said  pnviJeges  and 

*  exemptions,  and  be  freed  from  providing  of 
'  the  said  ships  and  provisions.— And  they  shall 

*  pray,  &c.' 

•*  ITiis  Petition  seemed  to  have  no  other  effect, 
but  only  to  express  a  dissent,  when  there  mubt 
follbw  a  compliance.  And  the  example  of 
submission,  however  citorted  from  the  city  of 
London,  would  have  its  sure  and  certain  in- 
fluence upon  all  inferior  places.  The  legal 
right  of  this  aid  was  not  yet  disputed  ita  any 
court  of  justice,  but  it  created  a  general  offence 
and  odium.  The  nobility  and  gentry  had  rea- 
son to  bejealous  of  any  methods  of  railing  Mo- 
ney out  of  parliament :  l*he  merohants  and 
traders  had  the  Grievance  of  thinking  the  whole 
harden  cast  upon  them  :  The  Clergy  cr>uld  not 
at  first  obtain  an  Exemption  from  "their  con- 
liderable  sharfe  in  it ;  and  the  Country  Farmery 
thoaght  it  little  less  than  seizing  their  corn  and 
««ttcl  to  be  sent  on  Shipboard.    The  murmurs 
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yet  hit  majesty  willeth,  that  you  do  not  cease^ 
but  enquire  on  still ;  for  it  \%  iiis  resolution, 
i\gainst  all  opposition,  to  make  all  men  see  he 
hutli  a  care  of  this  overspreading  evil,  and  of 
the  means  of  his  people  having  churches  and 
tnwm  demolished,  and  his  people  eaten  up  like 
bread,  to  satisfy  the  greedy  desires  at'  u  few, 
who  do  waste  as  profusely,  as  they  gather  toge- 
ther unconscionably,  and  bring  unto  their  pos- 
terity that  woe  which  is  pronounced  agbms^ 

were  indeed  so  universal,  and  so  artiticiaily  im* 
proved  by  the  enemies  of  the  court,  that  tliey 
looked  upon  the  death  of  the  projector  to  be  a 
Judgment  sent  upon  his  head.  Mr.  Attorney 
General  Noy  departed  this  life  August  9." 

Lord  Clarendon  speaking  of  the  itinovationt 
made  about  this  time  in  the  proceedings  ofthe 
Court  of  Star-Chamber,  says,  **  These  errors 
(for  errors  they  were  in  view,  and  errors  they 
are  proved  by  the  success)  are  not  to  be  im- 
puted to  the  court,  but  to  the  spirit,  and  over« 
activity  of  the  la^vyers  themselves ;  who  should 
more  carefully  have  preserved  their  profession, 
and  its  professors,  from  being  profaned  by  those 
services,  which  have  rendered  both  so  obnoxi- 
ous to  reproach.  There  were  two  persons  of 
that  profession,  and  of  that  time,  ^by  whose 
several,  and  distinct  constitutions  (the  one 
knowing  nothing  of,  nor  caring  for  the  court ; 
the  other  knowing,  or  caring  for  nothing  else) 
those  mischiefs  were  introduced,  Mr.  Noy,  the 
Attorney  General,  and  sir  John  Finch,  firsr^ 
lord  chief  jusiice  of  the  common  pleas,  and* 
then  lord  keeper  of  the  great  seal  oi  England'. 
Mr.  Noy  upon  the  great  fame  of  his  ability  and 
learning  (and  he  was  very  able  and  learned) 
was  by  great  industry  and  iniportiinity  from 
court,  persuaded  to  accept  that  place,  for  which 
all  other  men  laboured  (being  the  best  for  pro- 
fit, that  profession  is  capable  of^  and  so  he  sof^ 
fered  himself  to  be  made  the  king's  Attorney 
General.  The  court  made  no  impcessiou  upon 
his  manners,  upon  his  mind  it  did :  and  thouf^h 
he  wore  about  him  an  affected  morosity,  which 
made  him  unapt  to  flatter  other  men ;  yet  even 
that  morosity  and  pride  rendered  him  the  most 
liable  to  be  grossly  flattered  himself  that  can  be 
imagined.  And  by  this  means  the  great  per- 
sons, who  steered  the  public  affairs,  hy  admir- 
int;  his»  parts  and  extolling  his  judgment  as  be- 
hind his  back,  wrought  upon  him  by  degrees 
for  the  eminency  of  the  service,  to  be  an  instru- 
ment in  all  their  desi^is;  thinking  that  he  could 
not  give  a  clearer  testimony,  that  his  knowledge 
in  the  law  was  greater  than  all  other  mens,  than 
by  making  that  law  which  all  other  men  be- 
lieved not  to  be  so.  So  he  moulded,  framed 
and  pursued  the  odious  and  crying  project  of 
Soap ;  and  with  hi^  own  hand  drew  and  pre- 
pared the  Writ  for  Ship-Monev,  both  which 
will  be  the  lasting  monuments  of  his  fame.  In 
a  word,  he  was  an  unanswerable  instance  how 
necessary  a  good  education  and  knowledge  of 
men  is  to  make  a  wise  man,  at  least  a  roan  fit 
for  bnsinesfi.'' 

<<  On  the  death  of  Mr.  Noy^  sir  John  Banks 
5n 


5S5]  STATE  TRIALS,  13  Charles  I.  1637.— The  King  ^gmnitJofmJIanipdm,e$q.  [SdO 


those  that  *  lay  hoase  to  house,  and  field  to- 
*  field/  to  dwell  alone  in  the  midst  of  the  earth. 
The  next  thing  that  1  shall  mention  unto  you, 
is,  the  rectifying  and  reforming  of  Ale-houses 
and  Tippliiig-houses,  and  those  I  account  one 
of  the  greatest  pests  of  the  kingdom.  First, 
therefore,  let  none  be  enabled  to  set  np  or  con- 
tinue without  licence :  there  are  a  kind  of  peo- 
ple that  do  take  upon  them  licences,  recogni- 
sances, or  laws,  or  what  you  will,  and  who  have 
been  a  groat  cjeal  the  worse,  because  they  see  a 
great  multitude  tolerated  that  have  no  licence ; 
and  thereture  I  give  it  in  charge,  to  take  a 
course  that  none  be  permitted  unless  they  be 
licensed  :  And  for  the  licensed  Ale-houses,  let 
them  be  but  a  few,  and  in  fit  places;  if  they  be 
in  private  corners  and  ill  places,  they  become 
the  dens  of  thieves,  they  are  the  public  stages 
of  drunkenness  and  disorder.  In  market  towns, 
or  in  great  plnces  or  roads,  where  trayellers 
come,  they  are  necessary. 

Next  unto  this,  let  chose  that  be  licensed  be 
held  stiictly  to  it,  according  to  law.  It  hath 
been  observed,  and  very  truly,  that  in  the  Ta- 
verns, Inns,  and  Ale-houses  in  England,^by  the 
falshood  of  their  measure,  and  their  unjust 
prices,  they  have  drawD  more  money  from  tlie 
guest,  than  out  of  the  Excise  of  Ale  and  Beer 
■re  drawn  out  in  Holland.  A  strange  thing, 
that  people  for  a  public  work,  for  an^  thing 
that  is  good,  should  be  bth  to  part  with  f>ny 
thio||,  and  yetj  with  open  eves,  to  see  themselves 
deceived  by  such  base  and  lewd  people. 
.  Next  untu  this,  let  care  be  taken  in  the 
choice  of  Alehouse-keepers,  that  it  be  not  op- 
pointed  to  be  the  livelihood  of  a  great  family  : 
one  or  two  is  enough  to  draw  drink,  and  serve 

was  con«.ututed  Attorney-General  hy  patent 
dated  Sept.  27,  10  Car.  And  sir  Robert  Heath 
bein-;  with  >ut  reason  .i^iven  removed  from  the 
honour  ol  lord  chief  justice  of  the  common 
pleas,  sir  John  Finch  was  advanced  to  that 
iiouour.  Great  were  the  discourses  what  tlie 
occasion  should  be  of  that  sudden  advancement. 
But  four  days  after  the  Writ  for  Ship-Money 
com  ng  forth,  it  was  conceived  by  common  dis- 
course, that  he  was  to  be  instrumental  to  ad- 
vance that  business.  His  concern  in  this  invi- 
dious matter  is  thus  represented  by  lord  Cla- 
rendon. *'  Sir  John  Finch  had  much  that  Mr. 
Noy  %vanted,  but  nothing  that  the  other  had. 
Having  led  a  free  life  in  a  restrained  fortune, 
ftnd  having  tet  up  upon  the  stock  of  a  good  wit, 
•nd  natural  parts,  without  the  superstructure 
of  much  knowledge  in  the  profession  by  which 
he  was  to  grow ;  he  wns  willing  to  use  those 
weapon's  in  which  he  had  most  frkill,  and  so 
(being  not  unseen  in  the  aficctions  of  the  court, 
.but  not  having  reputation  enough  to  eoide  or 
reform  them)  he  took  up  Ship-jMoney  where  Mr. 
Noy  left  it;  and  being  a  Judge  carried  it  np  to 
that  pinnacle,  from  whence  he  almost  broke  his 
own  neck  ;  having  in  his  journey  tliither,  had 
loo  much  influence  on  his  brethren,  to  induce 
them  to  concur  iu  a  judgment  they  had  all  cause 
to  repent.*' 


the  people  in  an  Alehouse ;  but  if  six,  eijibt, 
ten,  or  twelve,  must  be  maiotained  by  Ale- 
house-keeping, it  cannot  chuse  but  be  an  ex- 
ceeding disorder,  and  the  fiimily  by  this  means 
is  tufit  for  any  other  good  work  or  employment. 
I  have  not  skiU  enough  to  understand  all  the 
inconveniencies  that  come  from  this  one  ill 
fountain,  and  my  memoiy  will  not  contain  what 
I  have  so  many  times  observed  of  them  myself; 
but  your  lordships  have  a  knowledge  and  ex- 
perience of  tliem,  therefore  I  will  leave  them 
unto  you :  only  this,  that  because  in  man/ 
places  they  swarm'  by  de&ult  of  the  Justices  of 
the  Peace,  that  set  up  too  many,  and  there  are 
none,  except  yourselves  at  the  Assizes,  all  the 
year' long  can  meet  with  this  evil,  but  the  Jus- 
tices of  the  Peace.  And  if  the  Justices  of 
Peace  will  not  obey  your  Chaige  herein,  cer- 
tify their  default  and  names,  and  I  assure  you 
they  shall  be  dtschar^.  I  once  did  discbarge 
two  Justices  for  setting  up  one  Alehouse,  and 
shall  be  glad  to  do  the  like  again  upon  the  same 
occasion. 

In  the  next  place,  I  will  commend  aoto  you 
the  Punishment  of  Vagabonds  and  wanderrn; 
to  beguile  the  Alehouses  of  such  unruly  goe&ts; 
it  would  make  some  way  of  amendment  to 
those  Alehouses :  and  it  cannot  be  denvM,  but 
the  law  hath  appointed  hands  enougd  to  do 
this  work;  the Constal>le,  Headborough^ Tyth- 
ing-men,  and  the  rest  of  the  inferior  Officen, 
and  the  Watchmen,  who  may  do  all  with  a 
pariicular  warrant  from  the  Justices  of  Peace; 
and  the  Justices  of  tlie  Peace  are  bound  to  call 
them  to  an  account,  and  to  punish  them  for 
their  neglect.  If  this  were  done,  and  other 
officers  were  chosen  as  they  ought  to  he,  not 
people  of  little  wealth,  and  as  little  under- 
standing, but  that  they  were  elected  out  of 
the  better  sort  of  Yeomanry,  and  the  watches 
kept  by  able  nten,  I  am  sure  that  these  loose 
people  that  wander  up  and  down  will  quickly 
Le  gone:  therefore  yon  may  do  well  to  lent 
be  known  in  the  country,  that  the  Lords  of 
Lert  and  those  that  have  the  elections  of  coi>- 
stables  and  officers,  they  are  by  the  law  ais- 
swerable  for  their  choice.  There  have  been 
Precedents,  that  where  an  insuflicient  coroner 
hath  been  diosen  by  a  county,  the  whole 
county  hath  been  answerable  to  the  kiw  for 
the  coroner's  fault.  And  if  the  Lords  of  Leet, 
and  their  Homagers,  and  those  that  make 
choice  of  the  Constables  and  Officers,  were 
sometimes  awakened  by  soon  seizing  of  tbdr 
Leets,  or  Fine,  or  Quo  warranto^  I  make  no 
doubt,  but  the  country  would  be  better  sen-ed 
many  years  after,  for  some  such  service  done; 
therefore  I  could  wish  that  this  were  made 
kno^vn  unto  the  country,  Uiat  the  lords,  and 
those  that  choose  them,  were  answerable  for 
their  defaults. 

Now  for  bringing  loose  people  in  order,  the 
House  of  Correction  hath  need  to  be  looked 
unto,  and  be  put  in  readiness,  that  those  tint 
are  idle  may  not  want  work.  *  Ducere  volente^, 
'*  trahere  nolentes.'  And' for  the  Houses  of 
Correction,  as  it  is  in  some  countries,  it  wert 
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convenieDt  tbey  were  placed  near  the  Jail;  that  , 
not  iJle  persoDs  ouly,  but  the  prisoners  of  the 
JaU  aUo  niij^Ut  be  made  to  work,  and  eat  tlie 
bbour  of  their  own  hands :  this,  as  it  hath  been 
foruierljr,  so  it  i:i  now  commended  by  bis  ma< 
jcsty  to  see  it  eifected  so  soon  as  may  be. 

The  biudiug  out  of  Apprentices  is  a  tiling 
fit  to  be  pressed  throughout  oil  your  circuit. 
Opposition'lmtb  b^n  made  against  it  by  sdme, 
titougb  witliout  any  ground  or  law.  kometimes 
the  parent-}  are  not  .willing  to  leave  their  chil- 
dren, though  they  have  not  meat  to  feed  them 
at  home ;  sometimes  the  parishioners  are  not 
wiilioi;  to  liive  tiiem  clothes,  and  tljose  that 
bind  titem  are  negligent :  and  all  these  mast  be 
over-ruled,  and  made  smart  for  their  opposition 
and  nej^lect. 

In  a  word,  you  are  to  caM  upon  all  to  whom 
it  belongethy  but  especially  to  the  Justices  of 
the  Peace,  to  see  his  majesty's  printed  Order 
be  put  in  execution.  You  are  to  justify  your- 
selves, what  justices  of  the  peace  are  diligent  in 
it,  and  who  neglect,  and  so  to  certify  to  the 
Lijrds  of  the  Council. 

I  have  but  one  thing  more  to  give  you  in 
Charge,  and  it  is  a  thing  of  great  weight  and 
importance ;  it  concerneth  t^  honour  of  his 
majesty  and  the  kingdom,  and  the  safety  of 
both.  Christendom  is  full  of  war,  and  there  is 
nothing  bat  rumoun  of  war :  what  haih  been 
done  of  late  years  abroad  by  fire  and  sword,  it 
were  a  pity  and  grief  to  think  qf ;  yet  wc  linxe 
b^  the  goodnes  of  God,  and  his  majesty's  pro- 
vident care,  all  this  while  eiijoyed  a  most  happy 
peace  and  plenty.  As  it  is  a  good  precept  in 
Divinity,  so  it  holdeth  in  Policy  too;  *  Nunc 
'  tua  res  agiiur,  jam  proximos  ardet ;'  which  if 
we  observe,  to  defend  ourselves,  it  would  be  a 
warning  to  all  nations,  and  we  should  be  the 
more  assured  to  enjoy  our  peace,  if  the  war 
abroad  do  make  us  stand  upon  our  guard  at 
.home.  Therefore  no  question  it  hath  ever  been 
accounted  tlie  greatest  wisdom  for  a  nation  to 
arm,  that  they  may  not  be  enforced  to  fight ; 
which  is  better  than  not  to  arm,  and  to  be  sure 
to  fight.  Therefore  his  majesty  in  these  doubt- 
ful tunes,  hath  not  only  commanded,  timt  all 
the  l4ind- Forces  of  the  kingdom  should  be  set 
in  order  and  readiness,  but  to  set  to  Sea  a 
royal  Fleet  at  liis  majesty's  great  charge,  but 
with  the  assistance  of  the  Maritime  places  of 
this  kingdom. 

The  causes  and  occasions  and  times  of  war, 
with  the  preparations  and  ordering  of  tliem,  is 
prupcr  to  die  king ;  and  dutiful  obedience  in 
such  things  does  best  become  the  subject. 
And  yet  his  majesty  hath  vouclisafed,  even  by 
his  writ,  to  declare  enough  to  satisfy  all  well- 
minded  men,  and  to  express  the  clearness  of 
his  princely  heart,  in  Riming  at  the  general 
good  olKhis  kingdom. 

The  Dominion  of  the  Sea,  as  it  is  an  antient 
and  undoubted  Ri|/iit  of  the  crown  (if  Eni^Iaud, 
so  it  is  the  best  security  of  the  land  ;  ibr  it  is 
impregnabk*  so  lon^  as  the  sea  is  well  guarded  : 
therefore,  out  of  all  question,  it  is  a  thing  of 
absolute  necessity,  that  the  guarding  of  the  sea 


be  exactly  looked  unto;  and  those  subjects 
whose  minds  are  most  fixed  upon  the  honour  of 
their  king  and  country,  will  with  no  patience 
endure  to  think  of  it,  tiint  this  dominion  of  the 
sea,  which  is  so'  great  an  honour,  should  be 
either  lost  or  diminished.  Besides,  for  safety 
sake,  the  dominion  of  the  sea  is  to  be  kept,  and 
tlie  seas  guarded.  The  Wooden  Walls  are  the 
best  walls  of  this  kingdom  ;  .and  if  the  riches 
and  wealth  of  the  kuigdom  be  respected  for 
that  cause,  the  Dominion  of  the  Sea  ought  to 
be  respected  :  for  else,  what  would  become  of 
our  wool,  lead,  and  the  like,  the  prices  whereof 
would  fall  to  nothing  if  others  should  be  masters 
of  the  seas  ?  Inhere  is  a  Case  in  the  Book  of 
Assize,  foL  43,  which  putteth  me  in  mind  of 
certain  men  that  went  down  into  the  country, 
and  carried  a  report,  that  no  wool  should  pass 
over  the  sea  that  year  ;  upon  thb  wool  fell*  to 
so  low  prices,  that  the  men  that  carried  the  re- 
port were  questioned  and  fined.  And  now  if  a 
report  alone,  and  that  a  false  one  too,  wrought  ' 
such  an  effect  upon  the  wools  in  England,  think 
what  would  be  wrought  by  a  real  loss  of  the  do- 
minion of  the  sea  in  ail  our  commodities,  if  our 
trade  should  be  at  the  command  of  other 
princes  and  states.  Therefore,  as  his  majesty, 
out  of  his  great  wisdom,  hath  found  it  expedient 
to  set  to  sea  that  Fleet  that  is  now  upon  the 
sea ;  so  his  majesty  being  engaged  both  in  his 
honour,  and  the  honour  of  the  kingdom,  he 
findeth  it  to  be  of  absolute  necessity,  to 
strengthen  tliis  with  a  greater  strength  and  mors 
sliippin]{  the  next  ^ear.  Therefpre,  up(m  ad- 
vice with  his  council,  he  hath  resolved,  that  h* 
will  forthwith  send  forth  new  Writs  for  the  pre- 
paration of  a  greater  Fleet  the  next  year,  and 
that  not  only  to  the  maritime  towns,  but  to  all 
the  kingdom  besides:  For  since  that  all  tha 
kingdom  is  intereste4i  both  in  the  honour,  safety 
and  profit,  it  is  just  and  reasonable  that  thej 
should  all  put  to  their  helping  hands. 

Now  that  which  his  majesty  requireth  from 
you,  and  doth  comipand,  is.  That  in  your 
Charges  at  the  Assizes,  and  in  all  places  else, 
where  opportunity  is  offered,  you  take  an  occa- 
sion to  let  the  people  know  how  careful  and 
zealous  his  majesty  is  to  pre<»erve  his  honour, 
and  the  honour  of  this  kingdom,  and  the  Domi- 
nion of  the  Sea;  and  to  secure  both  sea  and 
land  by  a  powerful  fleet,  that  foreign  nations 
may  see,  that  Eneland  Is  both  ready  and  able 
to  keep  itself,  and  all  its  rights.  And  you  are 
to  let  them  know  how  just  it  is,  that  his  majes- 
ty should  require  this  for  the  common  defence; 
and  with  what  alacrity  and  cheerfulness  thej 
ought,  and  are  bound  in  duty,  to  contribute  unco 
it ;  that  foreign  nations  may  observe  the 
power  and  readiness  of  this  kingdom,  which 
will  make  tliem  slow  to  contend  with  us  either 
by  sea  or  land,  and  that  will  be  the  best  way  to 
confirm  unto  us  a  fifm  and  sure  peace. — This  is 
the  substance  of  all  that  which  I  received  in 
commandment  from  his  majesty ;  there  are 
many  thing<«  else  that  concern  the  fiubiic,  but 
your  judgments  are  well  versed  in  them. 
These  are  the  particulan  I  had  command  to 
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mention  onto  yoa,  fto  'I  will  trouble  yoa  no 
farther,  but  leave  them  to  ynur  grave  cunside- 
ratious. 

The  Speech  of  Thomas  Lord  Coventry,  Lord 
Keeper  of  the  Great  Seal  of  England,  to  all 
the  Judt^es  of  As^-ize  of  England,  by'com- 
mand  from  the  king,  in  the  Star-Chamber, 
Feb.  14,  1036. 

Together  with  tl»e  King's  Letter  and  Case, 
touching  Ship'Mooey,  and  ihe  Judges  Opi- 
•  nions  thereupon. 

My  lords  the  Judges ;  the  Terra  being  now 
at  an  end,  and  the  A^sizts  nt  hand,  his  majesty 
hath  commanded,  That  according  to  the  cus- 
tom in  former  times,  so  now  in  this  place  you 
should  receive  some  Directions  for  the  eiecu- 
tion  of  Justice  in  all  parts  of  the  kingdom 
•whereto  ycm  resort.  This,  as  it  may  justly  be, 
is  a  great  comfort  to  his  majesty's  subjects,  to 
see  his  maje^ty's  carei  herein ;  whieh  as  it  is  a 
testimony  of  their  own  happiness,  in  receiving 
justice  from  the  king  himself,  the  Fountain  of 
Justice,  so  it  may  as  justly  add  strength  and 
encouragement  tn  you  whcii  you  go  your  cir- 
cuits, not  only  to  be  armed  with  your  own  au- 
thority by  commission,  but  with  your  prince's 
instructions. 

.  In  the  doing  of  justice,  you  will  find  tilings  of 
several  natures  and  degrees  :  In  some  places 
before  yr»u,  Communicative  Justice  heareth 
stvay,  as  in  that  whicli  coucerns  meum  ft  tvum^ 
In  oilier.  Distributive  Justice,  as  in  pramium 
et  patiarn ;  some  concern  one  and. a  few  ;  others 
concern  the  multitude;  others  concern  the 
kin^  and  all  the  king's  people.  In  some  pleas 
things  are  brought  before  yon  that  are  «/}  no- 
cufnentum  of  this  or  that  particular  town  ;  some 
fid  hocumfftttim  totius  rtgni.  Some  things  are 
brougiit  bef  re  you  thai  are  contra  paccm  restii, 
and  others  contra  coronam  ft  dignitatem  rr^it ; 
and  in  this  variety  of  business,  as  there  are 
many  of  a  leaser  and  lower  decree,  yet  not  to 
be  omitted,  so  you  have  •  Graviora  Legis,' 
which  you  ou^ht  to  pitch  your  mark;  *  hajc 
*  oporet  fieri,  \\'a  non  omitti.* 

In  that  Justice  which  you  are  to  do  between 
party  and  party,  his  majesty  doth  require  you, 
as  in  all  his  Courts  here,  so  in  your  Circuits  to 
administer  impartial  I cstife,  and  repress  vexa- 
tious and  wrantjhn^  suifs,  not  worthy  the  digni- 
ty of  your  own  persons,  and  the  court  wliere 
you  sit ;  for  those  actions,  as  they  empty  the 
spleen  on  the  one  side,  so  they  never  fail  to 
empty  the  purse  on  both  sides. 

Btit  besides  t  le  d.)ing  of  justice  between 
'man  and  mrm,  there  is  much  more  expected 
Irom  your  lordships ;  for  the  public  busuiess  of 
the  country  is  c^f  much  more  im(K>ri:«nce  than 
the  trial  of  a  Niti  Pnus,  and  fitting  yon  should 
estce'P  them  <o  :  and  therefure  it  h  his  mnjes- 
ty's  command,  That  those  services  which  con- 
cern him^lf  and  the  public,  may  be  timely 
thonaht  of,  luid  not  posted  off  to  Uie  end  of  the 
Assize. 

\o\v  before  all  tilings,  the  Advancement  of 
Eeligion  and  Piety  towards  God,  the  peace  of 
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tlie  Church,  and  the  execution  of  those  Laws 
that  tend  to  those  ends,  ought  to  have  the  first 
place.  As  oft  as  I  have  had  occasion  tu  speak 
to  you  here,  I  liave  seldom  spared  to'  give  yoa 
a  Charge  of  the  Laws  against  Recusants ;  and 
I  must  reiterate  it  now  :  lor  if  you  convict  them 
not  in  I  lie  country,  there  is  likely  to  be  little 
reformation,  or  profit  to  his  majesty ;  and  who- 
soever they  be  that  will  not  be  tound  in  the 
Church,  it  beboveth  you  that  you  take  order 
they  l>e  found  in  the  Exchequer. 

In  the  next  place,  that  ycm  proceed  roundly 
against  capital  and  felonious  offenders,  espe- 
cially Robbers  on  the  Highways,  who  now  mardi 
in  troops  after  a  high  band.  As  a  good  Judge 
ought  in  court  to  shew  severity  to  those  in  toe 
jail,  also  the  ablest  and  activest  men  in  the 
county  ou^ht  to  i\S  their  utmost  endeavours  for 
the  apprehending  of  those  offenders  as  are 
abroad  ;  that  when  you  are  there  or  here  in  the 
term,  ttu/ service  fnay  proceed  in  a  good  way, 
and  you  be  made  a  terror  to  malefactors,  as 
some  of  your'  predecessors  have  been ;  f  >r  if 
your  care  be  not  great,  malefiwtors  will 
abound ;  therefore  you  roust  shew  a  severe  and 
constant  way  of  justice  wlien  they  are  foond, 
and  it  will  sooa  abate  their  pride,  wherewith 
they  now  bear  up  themselves ;  and  fit  it  is  with 
an  unanimous  consent  you  agree  of  one  course ; 
for  if  there  be  a  remissn^s  in  anyone  circuit, 
it  leaveth  a  way  to  malefactors  to  over  throw  all 
reformation,  and  justice  is  thereby  disconra-.^. 

In  the  next  place,  care  most  be  had  of  those 
laws  which  concern  Luxury  and  Idleness,  the 
suppression)  and  punishing  of  Vagabonds,  tiie 
ordering  and  employing  of  Houses  of  Correc- 
tion, the  suppressing  of  Ale- houses  and  Tip- 
pling^hou«e8,  and  binding  out  of  Apprentices. 
If  these  were  well  and  constantly  observed,  they 
would  save  many  able  bodies  that  die  misera- 
bly at  the  gallows,  and  cur  off  a  multitude  of 
enormities  that  pester  the  common  wealth,  and 
lessen  the  number  of  thieves  and  robbers;  afwi 
therefore  your  lordships  should  do  well  (o  have 
a  special  care  of  the  execution  of  those  laws. 
And  tliis  giveth  me  occasion  to  pot  you  in  mind 
of  those  printed  Orders  published  by  his  ma- 
jesty in.  the  year  1630,  wherein  at  first  there 
was  a  direction  given  for  an  Account  to  be  made 
by  the  sheriff  and  justices  of  the  peace:  this 
same  was  orderly  kept  in  divers  places,  in 
others- not  so  well.  It  was  afterwards  advised 
by  yourselves,  that  the  way  of  Account  sbould 
be  changed,  and  that  you  should  receive  it  at 
the  Assizes,  and  present  it  to  the  Council- 
Board ;  yet  it  is  my  part  to  tell  you,  that  it 
hath  not  so  appeared  by  the  account  that  is 
come  to  the  Cooncil-Talle,  and  it  b  expected 
a  b«?tter  be  given  by  you  the  next  Term. 

Now  in  respect  the.  public  'service  dependef h 
much  upon  the  Justices  of  tl>e  peace  in  the 
county,  it  will  be  necessary  that  you  cast  your 
eye  upon  them,  that  they  give  due  attendance 
at  the  AsMZt^  :  it  is  their  duty  to  do  it,  and 
your^  to  inforce  it  upon  thein.  And  A^^ 
Ia8t<*th  but  a  fi*vr  days,  but  the  Instructions  that 
they  may  receive  from  you  in  that  short  time, 
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may  be  of  great  tiae  for  the  coanty  for  tlie  whole 
jear;  Also  that  you  exRinine  ivhetlier  they 
give  due  attendance  a(  the  Quarier-Senions. 
Although  there  is  an  express  article  in  tlieir 
Oath  that  they  should  give  it ;  I  hear  many  ne- 
glect it;  Therefore  it  is  I  thing  ver)'  fitting,  and 
well  worthy  your  labour,  that  at  the  beginning 
of  e%ery  Asstie,  yon  trust  not  to  the  clerk  of 
the  peace  his  Information,  but  that  yourselves 
do  cast  an  eye  upon  his  Book,  and  coiumand 
him  to  return  the  names  of  such  Justices  of 
peace  as  you  find  by  his  Book  Were  absent  at 
the  Quarter  Sessions.  Fit  it  will  be  that  you 
let  them  kuow^tbat  to  prefer  a  riding,  or  bowl> 
ing,  .or  hunting-match,  before  their  attend- 
ance at  Qnarter-Sessiuns,  is  little  less  than  per 
jury ;  and  if  your  admonition  will  not  serve  the 
tarn,  a  remedy  shall  be  taken.  In  the  third 
place,  it  b  necessary  for  yAn  to  inquire  how 
they  attend  the  monthly  meetings,  or  other 
times  of  public  service ;  for  this  I  am  sure  af^ 
they  are  all  within  one  commission,  and  have 
the  same  oath,  and  the  same  attendance  is  im- 
posed upon  all;  and  why  tlie  greatest  number 
exempt  themselves,  and  leave  the  public  ser- 
vice upon  a  few,  I  k(|ow  not ;  but  if  I  may 
know  the  particular  men  (of  whi(?h  I  hope  1 
shall  liencefiirward  by  your  lordships)  I  shall 
nd  ihem  out  of  Commission,  and  put  others  in 
their  places.  ^ 

My  Lords,  I  have  but  one  particular  more, 
and  that  is  of  great  importance ;  whereof 
by  tpeciitl  direction  and  command  from  his 
rotyesty,  I  am  to  speak  unto  you  at  this  time. 
All  of  ^roa  .are  the  witnesses  of  bis  majesty's 
proceedings,  though  the  candour  and  clearness 
of  his  own  heart  exceedeth  your  testimony,  and 
yoar  testimony  is  not  only  ht  to  be  declared  in 
this  place,  but  in  all  the  places  of  this  realm. 
Ilis  majesty  hath  now  the  third  time  ^nt  forth 
Writs  •  to  require  the  Aid  of  his  subjects  for  the 
guarding  of  the  dominion  of  the  Sea^  and'safeiy  of 
the  kingdom.  This  his  majesty  did  upon  great 
deliberation  and  advice,  and  upon  important 
and  weighty  reasons.  In  the  first  year  when  ih^ 
\Vntft  were  directed  to  the  purts  and  maritime 
places,  they  received  little  or  no  opposition'; 
bat  in  the  second  year,  when  they  went  getie- 
rally  throughout  the  kingdom,  thoush  by  some 
well  obeyed)* have  been  refused  by  some,  not 
only  in  some  Itiland  counties,  bnt  in  some  of 
the  Maritime  places ;  and  actions  have  been 
brought  against  some  that  have  been  imployed 
in  the  execution  of  these  writs.  I  suppose  that 
no  man  will  expect  that  Arcana  Rfgni,  tf»e  pri- 
vate reasons  of  a  prince,  should  either  upou  this 
or  other  occasions  be  made  public ;  but  so  many 
reasbns  as  were  Be  to  be  opened,  were  formerly 
declared  by  me  in  this  place  to  you  the  Judges 
of  this  realm. 

The  First  was,  That  the  whole  kingdom  is 
ooocemed  in  point  of  safety  ;  admitting  there 
were  no  other  counsel  or  attempt  a^inst  ns, 
but  only  to  interrupt  us  in  the  Dominion  of  the 

-** 

*  See  the  particular  Taxation  in  S  Rush.  CoL 
453. 


Seas,  our  most  secure  and  safe  defence,  better 
either  than  castles  or  forts ;  which  if  it  be  com-^ 
manded  by  others,  it  lays  us  open  to  much 
peril  and  danger. 

Secondly,  The  whole  kingdom  is  concerned 
in  point  of  honour:  for  it  is  one  of  the  most 
ancient  and  honourable  rights  of  the  crown  of 
England,  e%  en  the  Dominion  of  the  Sea.  And 
oil  records  do  shew,  how  the  kings  and  people 
of  England  have  ever  been  careful  that  this 
honour  should  never  perish:  and  certainly  the 
whole  kingdom  is  concerned  in  point  of  trade 
and  profit;  for  the  traihc  does  not  only  enrich 
the  maritime  parts,  but  the  inland  towns,  and 
if  trading  Atil,  the  inland  places  will  find  it  in 
the  fall  of  the  prices  of  wool,  lead,  and  other 
staple  commodities.  This  experience  sheweth 
daily,  when  upon  every  stop  of  the  vent  of 
cloth,  there  come  sbch  outcries  by  the  weaver, 
the  fuller,  the  spinner,  and  wool-gn)wers  tben\- 
selves;  and  the  authority  of  the  law  shewetli 
the  saifte:  45,  in  the  Book  of  Afsize,  which 
your  lordships  know  better  than  I,  it  appears 
that  certain  men  went  into  the  country,  and 
cast  out  a  fame,  that  for  that  year  no  wool 
should  be  transported  beyond  the  seasi  prc- 
bciitly  upon  this  the  price  of  wool  fell,  and  those 
men  were  called  in  question,  and  were  adjndg* 
ed  in  a  fine  for  it  Now  if"  a  rumour  flid  so 
much  abate  the  trade  of  the  heart  of  the  king- 
dom, wiiat  would  the  loss  of  the  dominion  of 
the  sea  do,  which  exposeih  us,  and  nil  our, 
trade,  to  |he  niercy  of  our  neighbours?  1  here- 
fore  since  the  whole  kingdom  is  concerned  in 
point  of  honour,  sa'ety,  and  profit,  what  reason 
i8*there  but  that  all  8lK)Qld  contribute  to  the 
maintenance  of  it. ^  This,  or  to  the  like  effect, 
I  d'd  formerly  declnre  to  you  the  judges  by  his 
majoty's  command ;  and  his  majesty  received 
satisfiaction,  in  that  you  made  a  full  declara- 
tion thereof  in  your  circuits':  and  this  I  may 
say,  for  the  most  part,  ttie  subjects  have  shewed  ^ 
themselves  most  dutiful  nnd  obedient  in  tJiis 
service  of  his  majesty  :  nnd  this  yetir  the  sum 
imposed  upon  the  county  of  York  f  eing  12,000/. 
is  brouirbt  in  already  by  the  sheriff",  and  so  is 
most.p.nrt  of  Lancashire,  arid  other  shires;  but 
when  his  majesty  heard  of  some  refusals,  though 
Ire  had  cause  to  be  sensible  of  it,  yet  he  was 
far  from'  being  transported  with  passion,  but 
thought  pood  to  resort  to  the  Advice  of  you  his 
Judges,  who  are  sworn  to  give  him  faithful  and 
true  counsel  in  that  which  pertaiueih  to  the 
law;  and  this  his  majesty,  as  well  for  the  direc- 
tion of  his  own  course,  as  for  the  satisfaction  of 
his  subjects,  requited  yoa  to  deliver  your  Opi- 
nions herein,  to  which  ynu  returned  an  Answer 
under  your  hands.  And  because  the  command  . 
which  you  received  from  the  king,  is  expressed 
in  a  princely  Letter  under  his  own  signature,  I 
shall  not  take  upon  me  te  repeat  it,  you  shall 
hear  it  read. 

Which  being  (ielivered  by  my  Lord-Keeper 
to  one  of  the  Clerks  in  Court,  was  read  in 
hdPC  v^tba : 

The  Kino's  Letter  to  the  Judges. 

"  C.  R.  Trusty  and^well-beloved,  we  greet 
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f  you  well.    Taking  iDto  our  princely  consideni- 

*  tion,  that  the  honour  aud  safety  of  litis  our 
'  realm  of  England,  the  preservation  whereof 
'  is  only  intrusted  to  our  cure,  was,  and  is  now 

<  more  nearly  concerned  than  in  former  times, 
'  33  well  by  divers  counsels  and  attempts  to 
'  take  from  u^  the  Dominion  of  the  Sea,  of 

*  which  we  are  sole  lord  and  rightful  owner; 
'  the  loss  whereof  would  be  of  greate::t  dan-;er 

*  and  peril  to  this  kingdom,  and  other  our 
'dominions:  We,  for  avoiding  these  aud  the 
'  like  dangers,   well  v«eighii)g  with  ourselves, 

*  that  where  the  good  and  safety  of  the  kingdom 
'  in  general  is  concerned,  and  the  whole  king- 

*  dom  in  danger,  there  the  Charge  and  Defence 
'  ought  to  be  borne  by  all  the  realm  in  general ; 
'  did,   for  prevention  of  so  public  a  mischief, 

*  resolve  with  ourselves  to  have  a  Royal  Navy 

*  provided,  that  might  be -of  force  and  power, 

*  with  Almighty  God's  blessing  and  assistance, 

*  Co  protect  and  defend  this  our  realm  and  our 
'  subjects  tlierein,  from  all  such  perils  nnd  dan- 

*  gers :  and  for  that  purpose  we  issued   forth 

*  Writs  under  our  great  stal  of  England,  and 

*  directed  to  all  our  sheriiTs  of  all  our  several 
'  counties  of  England  and  Wales,  commanding 

*  thereby  all  our  said  subjects,  in  every  city, 

*  town  and  village,  to  provide  such  a  numbeiof 

*  Ships,  well-furnished,  as  might  serve  for  this 

*  our  royal  purpose ;  and  which  might  be  done 

*  with   the    greatest  equality   that  could   be. 

*  In   performance  whereof,   though    generally 

*  throughout  all  the  cotmties  of  this  our  realm, 

<  we  have  found  in  our  subjects  great  chearful- 

*  ness  and  alacrity,, which  we  graciously  inter- 
'  pret  as  a  testimony,  as  well  of  their  dutiful 
^  affections  unto  us,  and  to  our  service,  as  the 

*  respect  they  have  to  the  public,  which  well 
<Jbecometh  every  good  subject;  nevertheless 

<  finding  that  some  few,  haply  out  of  ignorance 
'  what  tlie  laws  and  customs  of  this  our  realm 

*  are,  or  out  of  a  desire  to  be  eased  «nd  freed 

<  in   tiieir  particulars,  (how  general  soever .tlie 

<  Charge  ought  to  be)  ha\*e  not  yet  paid  and 

*  contributed  the  several  Rates  and  Assessments 

*  that  were  set  upon  them,  and  foreseeing,  in 

*  our  princely  wisdom,  that  from  hence  divers 

*  suits  and  actions  are  not  unUkely  to  he  com- 
'  menced  and  prosecuted  in  our  several  courts 
'  at  Westminster :  We,  desirous  to  avoid  such  in- 

*  conveniences,  and  out  of  our  princely  love  and 

*  aflfection  to  all  our  subjects,  being  willing  to  pre- 

*  vent  such  errors  as  any  of  our  loving  subjects 

*  may  happen  to  run  into,  have  thought  fit  in  a 
^  case  of  this  nature  to  advise  with  our  Judges, 

*  who  we  doubt  not  ^re  all  welt  studied  and  io- 

*  formed  in  the  right  of  our  sovereignty.     And 

*  because  the  Trials  in  our  several  courts,  by  the 
'  formality  in  pleading,  will  require  a  long  pro- 

*  traction,  we  have  thought  it  expedient,  by 

*  this  our  Letter  directed  to  you  all,  to  require 

*  your  Jud§(nencs  in  the  case,  as  it  is  set  down 

*  m  the  inclosed  Paper,  which  will  not  only 
'  gain  time,  but  also  be  of  more  authority  to 

*  over-rule  any  prejudicate  opinions  of  others  in 

<  the  point. 

'  Given  under  our  Signet  at  our  court  at 


<  Whitehall;  the  2nd  day  of  February,  in  tbt 

<  12th  year  of  our  reign,  1636.*^ 

This  being  thus  read,  the  Lord  Keeper  com- 
manded the  Case  inclosed  to  be  read,  being 
as  foUoweth  :  , 

*  C.  R,  When  the  good  and  safety  ef  ihe 
'  kiugdoii)  in  general  is  concerned,  and  tk- 
'  whole  kingdom  is  in  danger ;  Whether  maj 
'  not  the  king,  by  Writ  under  the  Great  Se:d  of 
'  England,  command  ail  the  subjects  of  tbb 

*  kingdom,  at  their  charge,  to  provide  and  fur- 

*  uishsuch  number  of  Ships,  vvithmeu,  victuaL- 
'  and  muuiiiou,,and  for^ucli  yoie  as  besbail 
'  tliiuk  fit,  fur  the  defence  and  safeguard  of  tlie 
'  kingdom  from  such  danger  and  peril ;  and  bv 

*  law  compel  the  doing  thereof,  iacase  of  re- 
'  fusal  or  refractoriness  ?  And  whether,  in  >uch 

*  a  case,  is  not  the  king  sole  judge,  both  uf  the 

*  danger,  and  when  and  how  the  saoie  is  to  be 

*  prevented  and  avoided.' 

Thb  Judges'  Answer. 

**  May  it  please  your  most  excellent  maje&tj; 

*  We  have,  according  to  your  majesty's  coo- 

*  mand,  every  man  bv  himself,  and  sll  of  us 

*  together,  taken  into  con^ideratipn  the  Cx«e 
'  and  Question,  signed  by  your  majesty,  aod 
'  mclosed  in  your  royal  Letter:  and  we  are  of 

*  Opinion,  That  when  the  good  and  safely  of 

*  the  kingdom  in  general  is  concerned,  and  the 
'  whole  kingdom  in  danger,  .your  majesty  luav, 

*  by  Writ,  under  fhe  Great  Seal  of  England, 
'  command  all  the  subjects  of  this  your  kiug- 
'  dom,  at  their  charge,  to  provide  aud  furoish 
^  such  number  of  Ships,  with  men,  munitiou. 

*  and.  victuals,  and  fur  such  tio^e  as  your  ma- 

*  jesty  shall  think  fit,  for  the  defence  and  safe- 

*  guard  of  the  kingdom  from  si)ch  danger  and 
'  peril :  And  that  by  law  your  mf^esty  out 
'  compel  tlie  doing  tliereof,  in  case  of  refusal  or 

*  rjefractorinei>s.  And  we  are  abo  o(  opioioo, 
'  That  in  such  case,  your  miyesty  is  tne  sole 
'judge,  both  of  the  danger,  and  when  and  bocr 
'  the  same  is  to  be  prevented  and  avoided. — - 
'  Jo.  Brampston,  Jo.  Finch,  ilump.  Davenport, 
'  Jo.  Denliam,  Rich.  Button,  W.  Jones,  Geo. 

*  Crooke,  Tho.    Trevor,  Geo.    Vernon,  Fra. 

*  Crawley,  Rob.  Berkley,  Fra.  Weston/f 


*  Fur  an  explanation  of  this  transaction,  ^ 
the  Case  of  sir  John  Finch,  lord  Fordwicti, 
1640, 16  Car.  1. 

t  The  influence  and  efTeet  of  this  sUted 
Opi.iion  may  be  delivered  in  these  words  oi 
the  lord  Clarendon.  "  It  is  notorieusly  knowc, 
that  pressure  was  born  with  much  more  cltee^ 
fulness  before  the  Judgment  for  the  king,- than 
ever  it  was  afterward;  men  before  plea^og 
themselves  with  doing  somewhat  for  the  kinp 
service,  as  a  testimony  of  tlieir  affection,  «bi(ii 
they  were  not  bound'  to  do.  But  when  ihtv 
heard  this  demanded  in  a  court  of  law  as  u 
Right,  and  found  it  by  sworn  Judges  of  the  la*' 
adjudged  so,  upon  such  grounds  and  reason* 
ns  every  stander-by  was  able  to  swear  was  not 
law^  and  so  had  lost  the  pleasure  And  delijiit  uf 
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The  said  Case,  with  the  Judges*  Opinions 
thereantOy  (furmerlj  in  private  delivered  to  his 
majest/)  being  thus  publicly  made  known  by 
roy  Lord  Keeper,  who,  withal,  caused  their  se- 
veral Names  to  be  read,  as  they  were  in  order 
subscribed  ;  (all  the  Judges  being  present  save 
only  Judge  Crooke)  the  Lord  Keeper  spake  as 
followeth : 

My  lords;  This  being  the  uniform  Resolution 
of  all  the  Judges  of  Eiigland,  with  one  voice, 
and  set  under  their  own  hands;  I  say,  this 
being  so  resolved,  as  they  do  here  express  upon 
every  man's  particular  studying  the  Case,  and 
tt|>on  a  general  conference  amongst  themselves, 
it  is  of  very  great  authority :  for  the  very  lives 
and  lands  of  the^  king's  Subjects  are  to  be  de- 
tennined  by  th'ese  re\*ecend  Judges ;  much 
more  a  charge  of  this  nature,  which  Godlcnows 
cannot  be  burdensome  to  any,  but  is  of  singu- 
lar use  and  cunseqoence,  and  for  the  safety  of 
the  whole  kingdom.  •  The  command  from  his 
majesty  is,  that  I  should  publish  this  your  Opi- 
nion in  this  place,  and  give  order,  That  it  should 
be  entered  in  this  Court,  in  the  High  Court  of 
Chancery,  and  in  the  courts  of  KingVBcnch, 
Common-Pleas,  and  Exchequer ;  for  this  is  a 
thing  not  fit  to  be  kept  in  a  comer :  and  his 
furtber  command  is,  that  yoo  the  Judges  do 
declare  and  publish  this  general  Resolution  of 
all  the  Judges  of  Enjdandj  through  all  |>arts 
of  the  kingdom,  that  aU  men  may  take  notice 
thereof,  and  that  those  his  subjects  which  have 
been  in  an  error,  may  inform  themselves,  or  be 
reformed.  You  have  greit  cause  to  declare  it 
with  joy,  and  you  can  hardly  do  it  with  honour 
enough  to  the  king,  that  in  so  high  a  point  of  his 
sovereiftnty,  be  Iwth  been  pleased  to  descend, 
and  to  commonicate  with  you  his  Judges;  which 
shewetb,  that  justice  and  sovereignty,  in  his 
majesty,  do  kiss  each  other.  His  further  plea- 
sure is.  That  you  let  all  know  it  is  not  his  pur- 
pose by  this  resolutioa  to  stop,  or  check,  the 
actions  or  suits  which  any  have  brought,  or 
shall  bring,  concerning  this ;  for  it  is  his  ma- 
jesty's command,  that  all  such  as  proceed  in 
any  action  about  the  same  have  equal  and  meet 
justice,  and  that  they  be  suffered  to  proceed  in 
course  of  law,  so  as  you  call  the  king's  learned 

being  kiud  and  dtitiful  to  the  king ;  and  in- 
stead of  giving  were  required  to  pay ;  and  by  a 
logic  that  left  no  man  any  thing  which  he  might 
call  his  own  :  they  no  more  looked  upon  it  as 
the  Case  of  one  man,  but  the  Case  of  the  king- 
dom; nor  as  aoTmposition  laid  upon  them  by 
the  king,  but  by  the  Judges,  which  they  thought 
themselves  bound  in  conscience,  to  the  public 
justice,  not  to  submit  to.  The  damage  and 
mischief  cannot  be  expressed,  that  the  crown 
and  state  sustained  by  the  deserved  reproach 
and  infamy  that  attended  the  Judges  by  being 
made  use  of  in  this  and  like  arts  of  power, 
there  being  no  possibility  to  preserve  the  dig- 
nity, reverence  and  estimation  of  the  laws  them- 
selves, but  by  the  integri^  and  innocency  of 
the  Judges." 


counsel  unto  their  proceedings,  that  they  may 
not  be  surprized. 

Now,  my  lords,  I  have  little  roOre  to  say, 
but  this  I  am  sure  of,  that  if  any  contrary  opi- 
nion shall  yet  remain  amongst  men,  it  muK 
proceed  from  those  that  are  sons  of  the  law, 
(Felices  essent  artet,  &c.)  and  you  the  judges 
of  the  realm  have  been  accounted  the  fathers 
of  the  law  ;  then,  in  good  faith,  it  will  ill  be- 
come the  son  to  dispute  against  the  father. 
Having  tlius  delivered  unto  you  what  I  re- 
ceived in  command  from  liis  majesty,  as  his 
majesty  doth,  so  do  I,  leave  it  to  your  judg- 
ments. 

The  Kivo  versus  John  Hampden  in  the  Case 
of  Ship-Money. 

Trill.  13  Car.  L  in  Scacc, 

By  WriL  Of  the  Term  of  the  Holy  Trinity^ 
in  the  13th  year  of  king  Charles. 

<<  Memorandum;  that  the  Writ*  of  our  lord 

*  the  king  under  the  seal  of  the  Exchequer,  by 
'  the  consent  of  the  barons  here,  issued  out  in 
^  these  words : 

<  <f .  Charles  by  the  grace  of  God,  of  Eng- 
'  ^nd^  Scotland,  France,  and  Ireland,  king, 

*  Defender  of  the  Faith,  &c.  To  the  sheriff  of 
'  Bucks  meting.    Whereas  several  and  divers 

<  sums  of  money,  specified  in  the  Schedule  to' 

*  this  Writ  annexed,  by  virtue  of  our  Writ 

*  under  our  seal  of  England,  bearing  date  the 

<  4th  day  of  August  in  the  11  th  year  of  our 
'  reign,  were  assessed  and  chargea  upon  seve* 
'  ral  persons  in  the  said  Schedule  named,  for 

*  and  towards  the  providing  of  a  Ship  of  War 
'  together  with  the  rising  and  other  things 
'  thereunto  belonging,  lu  the  said  Writ  particu- 
'  larly  mentioned  ;  which  said  several  sums  of 
'  money  being  so  assessed  and  charged,  and  un« 

*  paid  and  not  satisfied,  the  Names  of  the  said 
'  several   persons,  toge thpr   with  the   several 

*  sums  of  money  chained  upon  them,  were  cer- 
'  tified  into  the  Court  of  our  Chancery  by  our 

*  Writ  of  Certiorari,  bearing  date  the  9th  day 

*  of  March  in  the  12th  year  of  our  reign,  issu- 

*  iiig  under  our  grest  seal  aforesaid :  and  by 

<  our  Writ  of  Mittimus  under  the  said  seal, 

*  bearing  date  the  6th  day  of  the  month  of  May 

*  instant,  were  sent  intu  our  Exchequer  for 
'  further  process  thereupon  to  be  had,  as  by  the 
'  tenor  of  the  said  Writ,  bearing  date  the  4th 

*  day  of  August  in  the  11th  year  of  our  reign, 

<  and  by  the  Writ  of  Certiorari,  and  Certifi* 

*  cates  thereupon  made,  sent  into  our  said  £x- 

*  chequer,  and  there  of  record,  remaining  in 
'  the  custody  of  our  remembrancer,  more  foUy 
'  doth  appear :  We  command  you,  that  you  do 

<  not,  by  reason  of  any  liberty,  omit  entering 

<  thereupon  ;  and  by  good  and  lawful  men  of 
'  your  bailiwick,  make  known  to  the  several 
'  persons  aforesaid,  named  and  specified  in  the 

<  said  Schedule,  that  they  appear  before  the 
'  Barons  of  the  Exchequer  at  Westminster  on 

*  A  Latin  Copy  of  this  Instrument  will  be 
found  at  the  end  of  these  Proceediugs. 
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the  Octave  of  the  Holy  Trinity  ensuing ;  to 
shew  and  propose,  if  they  have  or  know  any 
thing  to  say  tor  thtraselTes,  why  they  ought 
not  to  be  cbaiji^ed  with  the  aforesaid  several 
Sums  of  Money  upon  themassessed  in  manner 
and  form  aforesaid,  and  not  paid,  in  the  said 
Schedule  specified,  and  to  satisfy  the  same; 
«nd  further,  to  do  and  receive  in  the  premisses, 
what  our  Court  shall  then  there  think  fit  to 
be  ordered ;  and  there  bring  then  this  Writ, 
and  the  names  of  those  by  whom  you  have  so 
made  known  unto  them.  Witness  Hum* 
PBEEY  Daves puftT,  knt.  at  Westminster,  the 
39d  day  of  May,  in  the  ISih  year  of  our  reign. 
£y  the  Roll, 

*  Memorandum  of  the  same  year  of  the  king 
in  the  Record  Roll  of  this  Easter,  and  by  tiie 
baron  Fenshaw,  and  the  tenor  of  the  aforesaid 
Schedule  in  the«  aforesaid  Writ  mentioned  as 
touching  John  Hampden,  followeth  in  these 
words,  viz.  A  Schedule  of  the  Names  of  cer- 
tain persons  in  the  county  of  Bucks,  and  of 
certain  Sums  of  Money  upon  them  assessed,- 
and  chained  for  and  towards  the  providing  of 
a  Ship  of  War,  together  with  the  rigging  and 
other  things  thereunto  belonging ;  by  the  vir- 
tue of  a  certain  writ  under  the  ^eat  seal  pf 
England,  bearing  date  the  4th  day  of  August 
in  the  11th  year  of  Charles  our  now  lord  the 
k^ng,  and  certified  into  the  court  of  Chancery 
of  our  said  lord  the  king  to  be  unpaid,  by  vir- 
tue of  a  Wrft  of  Certiorari,  issuing  out  under 
the  seal  aforesaid,  bearing  date  the  9th  of 
March  in  the  12th  year  of  his  reign ;  and  by 
Writ  of  Mittimus  under  the  said  seal  sent  into 
the  Exchequer  of  our  said  now  lord  the  king, 
for  further  process  thereupon  to  be  made,  as 
by 'the  'tenor  of  the  aforesaid  Writ,  bearing 
date  the  4th  day  of  August  in  the  abovesaid 
11th  year  of  our  said  now  lord  the  kinic,  and 
by  the  Writ  of  Certiorari,  and  the  Certificates 
thereupon  made  sent  into  the  said  Exchequer, 
and  there  of  record  remaining  in  the  custody 
of  the  remembrancer  of  our  lord  (he  kin^. 
more  fully  doth  appear:  *s«.  Stoake  Mandi- 
vile,  $».  J.  Hampden  esq.  1/.  At  which  day 
Anthony  Chester,  hart,  sheriff  of  the  county 
aforesaid,  as  touching  the  aforesaid  John 
Hampden,  returned,  that  he  by  Nicholas  Aris, 
Robert  Alexander,  Richard  Harrison,  and 
William  Heybome,  good  and  lawful  men  of 
his  bailiwick,  made  known  to  the  aforesaid 
John  Hampden  amongst  other  things,  that  he 
appear  berore  the  barons  within  written,  at 
the  day  and  place  within  contained ;  to  shew 
and  propose,  if  he  hath  or  knoweth  of  any 
thing  to  say  for  himself,  why  he  ought  not  to 
be  charged  with  the  aforesaid  sum  upon  him 
assessetl,  and  not  paid,  in  the  said  Schedule 
specified,  and'to  satisfy  the  same,  as  it  is  fur* 
ther  commanded  him.  And  now,  that  is  to 
say,  firom  the  day  of  the  Holy  Trinity,  upon 
three  weeks  the  aforesaid  John  Hampden  in 
the  aforesaid  Schedule  named,  here  oometh 
ia  his  proper  person,  and  prayeth  Oyer  of  the 
Writ  of  Scire  Facias  aforesaid,  the  Return  of 
the  9uutf  and  the  Schediile  uato  the  wuaa  an* 


'  iiezed,  and  they  are  read  unto  him*  He  like- 
'  wise  prayeth  Oyer  of  the  aforesaid  Writ, 
'  bearing  date  the  4th  day  of  August  in  the  llth 

<  year  ol  Charles  our  said  now  lord  the  king  in 
'  the  Writ  of  Scire  Facias  meniiooed,  and  u  is 

*  read  unto  him  in  these  words. 

*  ss.  Charles  by  the  grace  of  God,  of  Eng- 
^  land,  Scotland,  France  and  Ireland,  king,  De- 
'  fender  of  the  Faith,  &c.  To  the  sheniT  of 
'  our  county  of  Bucks,  the  bailiff  and  barges^ 
'  of  the  boroui^h  and  parish  of  Buckingbam, 
^  the  mayor,  bailiff  and  hurg«»ses  of  the  borougb 
^  of  Chipping  Wiocombe  alias  Wiccomhe,  and 
'  the  good  men  in  the  said  boroughs,  parisli, 
'  aud  their  said  members ;  and  in  the  towosof 
'  Agmondesham,  Wendover,  and  Great  Mar- 
'  lowe,  and   in  all    other  boroughs,  villages, 

*  hamlets,  and  other  places  in  the  said  county 
'  of  Butks,  greeting.  Because  we  are  girca  to 
'  understand,  that  certain  thieves,  piratei,  aad 
'  sea-robbers,  as  well  Turks,  euemies  of  Ckrii* 
'  tianity,  as  others  confederated  together,  wick- 
'  edlv  taite  away  and  despoil  the  ships,  goods, 

*  and  merchandizes,  not  only  of  our  subjects, 

*  but  also  of  the  subjects  of  our  allies  udod  the 
'  sea,  which  of  old  used  to  be  defended  bvthe 
'  Engh&h  nation ;  and  at  their  pleasure  We 
'  canied  away  the  men  therein,  enslsviofl  them 
'  in  a  most  wretched  captivity :  And  whereu 
'  we  see  them  daily  preparing  Shipping  fuithrr 

*  to  annoy  our  subjects,  and  to  aggrieTe  the 

*  kingdc^m,  unless  a  n^ore  speedy  remedy  be  a|r- 

*  plied,  and  their  endeavours  more  vigoroaalv 

<  obviated  i  Considering  also  tbedang^nwbia 
''every  where  ia  these  times  of  war  bangoTcr 
'  us ;  BO  that  it  behoves  us  and  our  sakjecti  to 

*  hasten  the  Defence  of  the  sea  and  kuig^ora 
'  with  all  possible  expedition :  We  being  «iil* 
'  ing  by  the  help  of  God,  in  the  highest  degree 

*  to  provide  for  the  Defence  of  the  kingdom, 
'  the  Protection  of  the  sea,  the  security  of  our 
'  subjects,  the  safe  convoy  of  shipping  and  ner- 
'  chandize  coming  to  oujr  kingdom  of  Eitglaod, 
'  and  going  from  the  said  kingdom  to  lureigQ 
'  parts  :    And   since  we  and  our  progenicon, 

*  kin({s  of  England,  have  hitherto  beenloids 
'  of  the  Sea  aforesaid ;   and  it  would  in  the 

*  highest  manner  concern  us,  if  this  royal  ho- 

*  nour  should  in  our  days  be  lost,  or  any  waji 
'  diminished  ;    since  alsti  this  burden  of  De- 

*  fence  which  touches  all,  ought  to  be  borne  bj 

*  all,  as  hath  been  accustomed  to  be  dooe  hj 

<  the  law  and  custom  of  the  kingdom  of  £og- 

<  land :    We  firmly  enjoin  and  comraaod  joa 

<  the  aforesaid  sheriff,  bailift,  bnrgesses,  major, 
'  good  men,  and  all  others  whomsoever  shore 
'  mentioned,  in  the  boroughs,  towns,  villaics, 

*  hamlets  and  places  aforesaid,  and  their  mem- 

*  hers,  in  the  foith  and  allegiance  whereby  y^ 
'  are  bound  to  us,  aad  as  yon  love  us  sad  our 

*  honour,  as  also  under  the  forfeiture  of  all 

*  'things  you  can  possibly  forfeit  to.  us.  that  yoo 
'  cause  to  be  fitted  out  one  ship  of  war  of  the 

burden  of  450  tons,  with  men,  as  well  skilful 
officers  as  able  and  experienced  msriners,  s 
hundred  and  fourscore  at  least ;  as  also  wiu 
a  sufficient  quantity  of  cannon,  nuikeu,  gw* 
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*  powder,  pikes  aod  spears,  and  other  arms  ne- 

<  cessarj  tor  war,  with  double  Uckling ;  as 
^also  with  competent  yictaals  for  so  many 

*  men,  until  the  1st  day  of  March  now  nest  en- 

<  suing ;  and  from  tbeoce  for  26  weeks  at  your 
^  costs,  as  well  in  victuals,  as  the  mea*s  waecs, 
'  and  other  things  necessary  for  war  by  uiat 

*  time,  on  account  of  defending  the  sea  at  our 

*  command  in  company  with  the  admiral ;  to 

*  whom  we  shall  bcfore'the  aforesaid  1st  day  of 

*  March,  commit  the  custody  of  the  sea,  to  be 

*  and  remain  where  be  on  our  behalf  sliall.  ap- 
*Mint;   and  that  you  cause  the  same  to  be 

*  brought  into  the  port  of  Portsmouth  before 
'  the  said  1st  day  or  March,  so  that  they  may 
'  be  there  that  day  at  furthest ;    thence  to  pro- 

*  ceed  with  our  snips^  and  the  ships  of  other 

*  lojal  subjects  for  the  Protection  of  the  Sea, 

*  the  Defence  of  you  and  yours,  to  repel  and 

*  Ttnquish  all  those  whosoever  they  are,  that 
'  endeayour  to  molest  and  annoy  on  the  sea 

*  our  merchants  and  other  loyal  subjects  afbr6- 

*  Slid,  coming  into  our  dominions  on  account 

*  of  traffic,  or  returning  thence  to  their  own 
^countiy.    We  hove  also  appointed  you  the 

*  sheriff  of  our  county  of  Bucks,  the  bailiff  and 
'  mayor  of  the  boroughs  and  parish  aforesaid, 

*  or  any  two  or  more  of  you,  or  whom  our  will 

*  is,  that  you  the  aforesaid  sheriff  of  our  county 
'  of  Backs  be  one,  within  30  days  after  the  re- 
'  ceipt  of  this  Writ,  to  assess  as  much  of  the 
'  Charges  aforesaid  upon  the  aforesaid  borout(lis 
'  of  Buckhigham  and  Chipping  Wiccombe  alias 
'  Wiccombe  with  their  members,  as  ought  seve- 
'  rally  lo  be  laid  on  or  assessed.  And  if  such 
'  Assessment  within  the  aforesaid  SO  days  shall 
'  not  happen  to  be  made  by  you|  two  or  more 

*  of  you ;  then  we  have  appointed  you  the  afore- 
'  said  sheriff  of  our  county  of  Bucks,  tq  make 
'  such  assessment  upon  the  aforesaid  boroughs, 
'  and  parish,  and  members,  as  you  shall  see 
'  reasonable  to  be  dolie.    And  our  will  is,  tliat 

*  of  your  so  doing,  you  the  aforesaid  sheriff  of 

*  Bucks  wholly   certify  under   your  seal  the 

<  major  and  bailiffs  aforesaid..  We  hare  alsfi 
'  appointed  you  the  aforesaid  bailiff  of  the  bo- 
trough  and  pamh  of  Buckingham,  to  a&srss 
'  ererjr  man  in  the  said  borough  and  parish, 
'aud  in  the  members  thereof,  and  the  land- 
'  tenants  in  the  same,  not  having  the  ship  afore- 
•said,  or  any  share  thereof,  or  not  serving 
'  therein,  to  contribute  to  the  expences  about 

*  provision  of  the  necessary  premises ;  and  to 
'  assess  and  lay  upon  the  aforesaid  borough  and 
'  parish  with  the  members  thereof,  so  as  afore- 
'  snid,  that  is  to  say,  every  one  of  them  occord- 
'  ing  to  their  estate^  goods»  and  employment, 
'and  the  portions  on  them  assessed,  by  dis- 
'  tresses,  or  other  due  wap  and  means  to  leVy, 

*  and  collectors  in  chat  betialf  to  nominate  aad  , 

*  appoint ;  and  all  those  whom  you  shall  find 
'  rebelliooa  and  rcfiractory  in  the  premises  to 

*  imprison,  there  to  remain  till  for  their  deli- 

*  very  we  shaU  further  think  fit  to  direct.    We 

*  have  also  appointed  you  tlie  aforesaid  mayor 
'  of  the  borough  of  Cfhipptng  Wiccombe  alias 

*  Wiccombe,  xa  assm  tvery  mur  ia  tha  same 
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borough,  and  in  the  members  thereof,  and  the 
land-tenants  in  Xhe  same^  not  having  the  ship 
aforesaid,  or  any  share  thereof,  or  not  scrv^ 
ing  therein,  to  contribute  to  the  expences 
al^ut  provision  of  the  necessary  premises ;  and . 
to  assessand  lay  upon  the  aforesaid  borough, 
with  the  menibers  thereof,  sons  aforesaid,  that . 
is  to  say,  every  one  of  them  acconling  to  their 
estate  and  goods,  or  employment,  and  the 
ponioDs  on  them  assessed,  by  distresses,  or 
other  due  ways  and  means  to  levy,  and  col* . 
lectors  in  that  behalf  to  nominate  and  anpoint; 
and  all  those  whom  you  shiUl  find  rebeiljous 
and  refractory  in  the  premises  to  imprison, 
there  to  remam  till  for  tneir  delivery  w.e  shall , 
further  think  fit  to  order  and  direct.  And 
inoreover,  we  have  appointed  you  the, afore- 
said sheriff  of  our  county  of  Bocks  to  assess 
every  man  in  the  aforesaid  towns  of  Agmon- 
desham,  Wendover,  aiid  Great  Mailow,  and' 
in  the  members  thereof,  and  in  all  the  other . 
towns,  villages,  boroughs,  liamlets,  and  other 
pUices  in  the  aforesaid  county  of  Bucks,  {\nd 
the  laud-tenants  in  the  same,  not  having  the 
ship  aforesaid,  or  any  share  thereof,  or  not 
serving  in  the  same,  to  contribute  to  the  ex- 
pences  about  thd  provision  of  the  necessary 
premisses,  and  to  assess  and  lav  opon  the  said 
towns,  villages,  burroughs,  Kamiets  and  places, 
with  the  members  thereof,  so  as  aforesaid^ 
that  is  to  say,  every  one  of  them  according  to 
their  estate  and  goods,  or  employment ;  and 
the  portions  on  them  assessed  by  distresses  or 
other  due  wHys  and  means  to  levy,  and  coU. 
lectors  in  that  behalf'  to  nominate  and  ap- 
point ;  and  ail  those  whom  you  shall  find  re- 
bellitius  and  refractory  in  the  premisses  to  in>* 
prison,  there  to  remain  till  for  their  delivery 
we  shall  fiirther  think  fit  to  order  and  direct. , 
And  further,  we  command  you  ull,  that  you 
diligently  npply  yourselves  to  the  premisses 
and  effectually  do  and  esecute  the  same,  as 
you  shall  answer  the  contrary  at  your  peril.  ^ 
But  our  will  and  pleasure  is,  not  that  under 
colour  of  our  mandate  aforesaid,  you  cause  to , 
be  levied  from  the  said  persons  more  thau. 
shall  suffice  for  the  necessary  cxpences  of  the 
premisses ;  or  that  anj  one  who  shall  levy  any 
naoney  of  the  contributors-  to  the  charges 
aforesaid,  detain  the  same  or  any  part  thereof 
in  his  own  possession,  or  presuuie  to  appro- 
priate it  to  other  uses  under  any  pretence  or 
colour  whatsoever.  It  being  our  will,  that  if 
more  shall  be  collected  than  is  sufficient,  that 
the  same  be  paid  back  agnin  to  those  who 
shall  have  so  paid  the  same,  according  tu every 
man*s  respective  share  and  proportion.  Wit- 
nesa  mj^self  at  Westminster  the  4t])  day  of 
August  in  the  11th  year  of  opr  reign. 

*  He  prnyeth  also  Oyer  of  the  aforesaid  writ 
Scire  jnciat  above  mentioned,  axjd  it  is  in  like 
manner  read  unto  him. 

*  «.  Charles,  by  <he  grace  of  God,  of  Eng-. 
land,  Scotland,  France  and  Irelaftd,  king,  de<- 
fender  of  the  faith,^.  To  these  wlio  were  she- 
riffs of  our  county  of  Bucks  between  the  4th 
day  of  August,  in  th«  lltb  year  of  our  reign^ 
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and  tlve  Ist  daj  of  March  tbe(i  next  ensuing, 
^o  those  who  were  bhlllflfb  of  the  T)urrougb  and 
parish  of  Buckingham,  and  the  mayor  and 
bailitfs  of  the''  burrougli  oF  Chipping  Wic- 
ct>mbe  alias  Wlccomhe,  in  the  said  county  of 
Bqcksy  within  the  time  aforesaid,  greeting. 
Whereas  by  oiir  Writ  made  under  our  great, 
seal  of  England,  bearing  date  the  afortsr^id  4th. 
day  of  August  in  the  11th  year  ab^vcsaid,  for, 
the  defence  of  the  kingdom,  th^  protection  of, 
the  sea,  the  security  of  our  subjects,  and  the, 
Sfife  convoy  of  the  shjpg  and  mcrcltendize: 
coming  to  ou)  kingdom  9nd  p^^^sing thence  to. 
foreign  parts;  we  ^gmmanded  the  sheriff  of 
our  county  of  p^JcU,  the  bailiff  of  the  bur- 
rough  and  parish  oi  ^uckiogham,  as  also  the. 
burgesses  of  the  said  burrough,*  the  mayor  and 
ba  uffs  .of  Chipping  Wiccombe  alias  Wic- 
combe,  as  also  th<e  burgesses  of  the  said  bur- 
rough,  and  (hv  good  men  in  tlie  said  burroughs 
and  paii^hy  t^ud  in  thp  said  burroughs  and  p;^-. 
rish  and  members  of  the  same,  and  in  the 
towns  of  Agmondesham,  Wendover,  and> 
Gj'eat  Mariow,  and  in  ail  ot'»erplaceg,  io\Yn^ 
burroughs,  villages,  hamlets,  ana  other  places 
in  the  said  county  of  pucks,  that  you  should 
cause  to  be  fitted  out  one  ship  of  war  of  the 
>)urden  of  450  tuns,  with  nien,  as  well  skilful, 
officers  as  able  and  experienced  mariners, 
180  at  least,  as  a^o  with  a  sufficient  (juautity 
o/ cannons,  m^sV^ti-,  plkps  and  spears,  gun- 
powder, and  other  arms  necessary  for  war, 
with  double  tackling,  as  also  with  Cdrapetent 
victuals  for  so  many  men,  at  a  cerrain  day  in 
the  ^aid  writ  contained,  and  from  thence  for 
^6  weeks  at  the  cosis  of  the  mei^  and  land- 
tenants  of  the  burrou«:hs,  pariah,  towns,  vil- 
lages, hamlets,  and  other  places  above  nicn- 
tjoned  in  the  said  county  of  fHucks,  as  well  in 
victuoLs,  as  the  men's  wages,  and  other  things 
necessary  for  war,  by  that  time,  for  defending 
the  sea  ;  and  that  you  should  cause  tiie  same 
to  be  brought  into  the  port  of  Portsmouth 
within  the  time  in  the  said  writ  limited.  And 
whereas  %  the  said  Writ,  wc  appointed  the 
Sheriff  of  our  county  of  Bucks  aforesaid,  the 
bailiff  of  the  burrout»h  and  parish  of  Oucking- 
nam  aforesaid,  and  the  mayur  of  the  burrough 
of  Cbjpping-Wiccombe  alias  VVic^ombe  afore- 
said, or  any  two  or  more  of  them,  of  whom 
our  will  was  that  the  Sheriff  of  our  said  county 
of  Bucks  should  be  one,  to  as%es9  as  much  of 
the  costs  aforesaid,  upon  the  aforesaid  bui^ 
rough  and  parish  of  Buckinghani,  and  upu^ 
the  aibrcsaid  burrougli  ot  Chipping-Wiccom^ 
a.\i9fi  Wiccomhe  with  their  members  as  ought 
sevf rally  to  be  laid  on,  or  assessed.  And 
whereas  we  appomted  tl»e  bailiff  of  the  bur- 
rough ami  laribh  of  puclfinghatn,  and  the 
ron)or  of  theoiirroMgh  of  Chipping- \Viccoml»€ 
alias  Wiccombe,  severally  and  respectively  to 
assess  every  man  in  the  ^M  several  bcTouKhs 
and  pufNh,  and  ti.e  tnepjbera  thereof,  and  the 
land-tenants  in  the  same,  uot  liavi«»j  the  bhip 
afore!*aid  or  any  j,bare  thereof,  or  not  sening. 
thereiu,  to  coniributQ  to  the  expencea  about 
thc|)rovisionof^hepec^>^T;irpcrows;  And 


.-^7}c  King  0gainhjofm  Hanip^,e$q,  [te) 

upon  the  aforesaid  borough  and  vvvk  of 
Buckiiigimin,  and  upon  the  aforesaid  boroug}i 
of  Chipping- Wiccombe  alias  Wiccombe,  so 
as  aforesaid,  then  to  be  severaQy  and  dis- 
tinctly laid,  that  is  to  say,  every  one  of  them 
according  to  their  estate  and  goods,  or  em- 
ployment, and  the  portious  upon  them  assess- 
ed by  distresses,  or  other  due  ways  and  meaii 
to  levy,  and  collectors  in  that  benalf  to  nomi- 
nate and  appoint,  in  manner  and  form  is  in 
the  said  writ  wa9  commanded.  Andjwhereaiby 
our  said  writ  we  moreover  appointed  tbe  she- 
riff of  our  said  count  Yt)f  Bucks  to  assess  every 
man  in  the  aforesaid  towns  of  AgmoDdcsliam, 
Wendover,  Great  Marlow,  and  in  the  mcra* 
bers  thereof,  and  in  all  tbe  other  towns,  vil- 
lages, boroughs,  hamlets,  and  other  places  in 
the  aforesaid  county  of  Bucks,  and  the  land- 
tenants  in  tbe  same,  to  contribute  to  the  a- 
pences  about  the  provision  of  the  necessary 
premisses,  and  the  other  things  to  do  and  cx- 
execute  in  manner  and  form  as  by  the  said 
writ  was  commfinded.  And  because  some 
men  and  land-tenants  in  the  said  county,  bo- 
roughs, parish,  towns,  villa^s,  hamlets,  and 
other  places,  by  several  taxations,  and  sums  sf 
money,  by  yoii  upon  them  respectively  laid  and 
assessed  towardi  the  contribution  of  the  burden 
aforesaid,  according  to  the  eiigency  oftliewrit 
aforesaid,  h^ve  not  yet  paid  and  satisfied  die 
same,  but  have  refused,  and  yet  gainsay  to  paj 
th&  same,  as  we  are  informed.  And  wbereti 
our  late  win  was  to  be  certified  as  well  of  the 
names  of  the  men  and  land  tenants  who  bod 
been  assessed  towards  the  contribution  of  the 
ex  pences  abovesaid,  and  had  nut  paid  tbe 
moucy  so  assessed,  aa  also  of  the  several  por- 
tions or  sums  of  money  laid  upon  them.  You 
nevertheless  in  contempt  of  us,  have  sent  no- 
thing upon  the  return  of  our  writ  limited.  We 
therefore  command  you,  ihe  late  sheriff  of  our 
county  of  Bucks,  as  we  h(  retofore  have  com- 
manded you,  that  you  certify  to  us,  as  well  of 
the  names  of  the  men,  and  laud  tenants,  in  tlir 
aforesaid  connry,  by  virtue  of  our  said  writ  bjf 
you  respectively  assessed,  as  the  sums  of  mo- 
ney on  them  so  assessed,  which  they  have  not 
yet  paid,  nor  satisfied,  but  refuse  to  pay  the 
same ;  aa  also  of  the  sereral  portions  and  soms 
of  money,  by  you  the  aforesaid  Ule  sheriff  of 
our  county  of  Bucks  upon  (liem  assessed,  re- 
duced into  writing,  with  all  things  toochinf 
the  same,  into  our  Chancery,  distinctly  ana 
openly  uj»der  your  seijs,  without  deiay,  or  at 
farthest  before  the  26th  day  of  Annl  next  en- 
sttimr,  wherfsfierer  you  shall  then  be,  together 
with  this  writ.  And  we  commaod  you  tha 
aftireeaid  late  bailiff  of  the  borougli  and  parish 
of  Backingham,and  the  mavorof  the  borough 
pf  Chipping  Wiccombe,  alias  Wiccomhe,as 
we  faereiptbre  have  comoiimdecl  you,  that  you 
severally  eertify'ns,  as  well  of  the  usroesof 
the  jiforesaid  men  and  laud  tenants  in  the  bo- 
rough and  parisli  of  Backios;baQi,aud  boroufh 
of  Chipping  V^iccombe  alias  Wiccouibe,  hf 
virtue  of  our  aaid  writ  fijsi  abo?e  roentioneo 
Vy  j^ou  respectively  aM^^ed,  d#  the  ^uaa  w 


Mnvexedy  do  certify  onto  our  &Md  lord  cbe  kin^ 
into  liis  CliAU€ery,  that  (lie  latn  mmI  land  te- 
nants of  iht  county  of  Backl  afofcsak!,  urany 
one  of  thrm  whose  names  art  txpr^s^ed  in  cer- 
tain schedules  to  tliis  Writ  atmexed,  wko  wcrd 
assessed  by  sir  Peter  Temple  knkht  and  baro- 
ns, late  stieriff  of  the  county  orBuckt  afare- 
Miid,  whilst  he  Was  in  the  office  o(  sheri^'  of  the 
oouuiy  Htbresoid,  ia  the  taveral  portioaa  and 
sums.of  money  plticed  at  their  several  nmieft 
alrave,  to  contribute  to  the  expenses  abouc  ib# 
providing  of  the  ship ;  by  virtga,  aftd  occoniinj; 
to  the  exigency  of  the  Writ  of  our  said  lord-thd 
king,  issued  out  of  his  Chancery,  and  ther^ 
i Broiled  of  record,  directed  aninngst  others  66 
Che  sheriflf  of  the  said  ooimty  of  fiucks^  bear* 
itti;  date  Che  4th  day  of  Ai^st»  in  che  11th 
jpear  afore^d,  bare  n<»t  f^iiid,  hm.  hsve  re- 
vised to  pay  the  eome  to  ikn^agc  Proby  be- 
ing sheriff  of  the  said  coiiwty  of  liockst,  nttt 
after  «fae  going  out  of  sir  Pet«r  1  empte  knit^it 
and  bareoet,  from  the  office  of  sherilf  of  th6 
said  comity,  or  to  the  Iwuids  of  the  ctsilectob 
in  that  behalf  appointied  by  vinae  of  the  Writ 
last  mentioned.  And  fnrth«r,  t\it  afi^re4aid 
John  Houipden  in  hke  manner  ptayeth  OyvV 
of  the  aforesaid  Writ  of  Mittinui«,  of  which 
mention  is  made  in  the  Writ  of  ^>ciri  FacifA^, ' 
hfotvsaidy  end  it  is  read  imco  him  in  thes^ 
^vords:  M.  Churles  by  the  grace  of  God,  of, 
England,  Scotland,  Prance,  and  Ireland,  kin^, 
defender  of  the  faith,  &c.  To  (he  treasurer 
and  barons  of  his  Excheqacr,  greeting  i  Bjr 
the  .tenor  of  a  certain  Writ  of  buM  madfe 
under  oor  great  seid  of  KnglMKi,  bearing  dftte 
the  4th  day  of  Auj^st,  in  tlie  1  ich  yeaae  of  our 
reign,  inrolled  io  t)ie  rolls  of  our  Chancery  ; 
by  which  we  commanded  the  sheriff  of  our 
county  of  Bucks,  the  bailiff  and  buii^cTses  of 
the  borough  and  parish  of  Buckfnghitm,  the 
mayor  dr  bailiff  and  bargesses  of  the  borough 
of  Chipping  Wkoonirbe  alias  Wiccumhe,  and  , 
the  good  men  in  the  said  borouglts,  parish,  and 
the  members  thereof,  and  in  the  to«rns  of  Ag- 
mondeslmm,  Wendorer,  and  Great  Marlow  ; 
and  in  all  other  boroughs,  towns,  villages, 
hamlet?,  and  otl^r  places  in  the  said  coonty  of 
Bucks ;  that  for  the  defence  of  the  kingdom, 
the  protection  of  the  sea,  the  security  of  ihfe 
subjects,  and  safe  convoy  of  the  ships  and 
merchandize  coining  to  our  kint^dom  of  Bng^- 
land,  and  thence  going  to  foreign  parts,  ihey 
should  fit  out  one  ship  of  war  <if  the  burden  of 
450  tuns,  with  men,  as  well  skilful  olHcers  a^ 
able  and  experienced  mariners, a  hundred  and 
fourscore  at  least ;  as:  also  with  a  sofiicient 
<ftiaiitity  of  canuoM,  muskets,  gUDpowd^i*, 
pikes  and  spears,'  with  other  nrms  necedsai^J^ 
for  war,  and  with  double  tacklii>g ;  as  nt«o 
with  competeftt  vietoals  for  so  many  mvu 
at  a  certain  day,  and  firom  ih<i>ce  for 
twenty-six  wa^-s  at  the  coms  of  the  hien  and 
land-temnYts  of  the  boroughs,  parish,  towns, 
villages,  hamlen,  nnd  other  places  tibovo 
menii^Ad  in  the  said  county  of  Buck^,. 
as  well  in  Yictuab  as  the  men's  wage's,  and 
othor  things  n«vciiary  for  vtar  for  that  time^. 


« money  on  th«m  ao  assiefted,  whieli  th«y  baye 

*  not  y«C  paid,  nor  satisHed,  but  refuse  to  phy 

*  et»e  ssime ;   as  also  of  the  sevemi  puitions  snd 

*  5UQj«  of  money  by  you  upon  thfem  lespect- 
•iv-ely  csflessed,  reduced  in  like  manner  into 

<  writing,  with  ait  things  touching  the  sauie, 

<  int«»  oar  Clnntery  aforesaid,  distinctly  and 

*  openly  without  delay,  or  at  farthest  before 

*  the  «^  day  of  April  next  ensuing,  ^%here^ 

*  soever  you  ^haU  iben  be,  t<ttether  witli  thii 
« irrit.      Witness  myself  at  Westminster,  the 

<  9th  day  of  March,  in  the  19  th  year  of  our 
'  refgn.  £yeb.  At  which  day,  Peter  Temple 
<and  Heneage  Proby  returned  tlie  aforesaid 

*  writ,  by  indoTBemem  thos,  it.  The  execution 
'•fthls  Writ  appears  in  certain  Mc4wdaies  to 

*  this  Writ  annexed.   The  tenor  of  whidi  Sche- 

*  dules  as  t<o  the  aforesaid  John  Hampden  re- 

*  turned  by  the  aforesaid  Peter  Temple  follow^ 

*  ID  these  words*  ft.  Bocks.  s$.  I  Peter  Temple 

*  knight  and  baronet,  who  was  shenff  of  tiK' 
'  cosotf  of  Bucks,  that  is  to  say,  between  th6 
'  Mh  dav  of  Au^st,  in  the  1  Itli  year  of  the 

*  Ptif^a  ot  ow  lord  Charles  now  king  of  Biteinnd, 

*  kc,  and  the  SSnd  day  of  February  then  next 

*  following ;  on  which  day  £  went  out  o(  my 
'  office  of  sheridr  of  the  county  of  Backs  af  >re- 

*  said ;  by  virtue  of  the  said  Writ  of  our  lord 

*  the  king  co  this  Scliedule  annexed,  do  certify 

*  onto  our  said  lord  the  king  into  his  Chancery, 
'  that  by  virtue,  «od  ac<iording  to  the  exigency 

*  of  the  writ  of  oar  said  lord  the  king  issued  out 
'  of  his  Chancery,  and  there  inrolled  of  record, 

*  and,  amongst  oth^s^  directed  to  the  sheriff  of 

*  Che  said  coiMity  of  Bucks,  bearing  date  the 
'  4th  day  of  Atigost,  in  Che  11th  year  a^resaid ; 

*  have  amessecf  upon  several  men  and  land  te- 

*  nants  of  the  county  of  Bucks  aforesaid,  whose 
'  narni^  ate  under- written,  the  several  portions 
'  and  sums  of  money  9t  their  particulars  placed 
'  below,  to  contribute  to  the  expences  about. 
'  the  providing  of  the  ship  in  the  said  writ;  meti- 
'  tioned;  which  said  portions  afid  sjms  of  mo- 

*  ney,  or  any  parcel  tliereof,  before  my  going 
'  oat  of  my  oihce  of  sheriff  of  the  county  afore- 

*  said,  ttie  said  men  and  land  tenants,  or  any  ot 

*  them  whose  names  are  under-written,  have 

*  not  paid,  bnt  have  refused  to  pay  the  same  to 
'  my  hands,  or  the  hands  of  tlte  collector  by  me 
'  in  that  behalf  appointed,  by  virtue  of  tlie  writ 
'  last  mentioned,  viz.  Stoake  Mandivflle,  $s.  Mr. 
'  John  Hampden,  esq.  1/.  And  the  temn^  of 
'  the  other  Schedule  by  the  aforesaid  Heneage 
'  Proby  in  like  manner  r<tiirnet1,  and  to  the 

*  said  Writ  annemd  abo,  fbltows  in  these  words : 

*  n  '  There  is  to  be  accompced  u|Xm  by  the  as- 
^ '  sessors,  high  constables,  petty  constables 
'  *  within  the  said  county  in  geneml,  which  can- 
''not  be  accompted  for  by  sir  Peter  Temple, 
< '  baiw  « it  is  conceived  short  4iJ ' 

'  I  Heneage  proby,  esq.  who  v^ns  slicfdF  of 
'  the  eoimty  of  Bucks  between  the  ^9nd  day  of 

*  February^  m.the  11th  year  of  the  rtign  of  oerr 

*  lord  Chiirles  now  king  of  KngJand,  &c.  and 

*  from  the  said  day  and  year,  to  the  firs*  day  df 

*  March  then  nex^  following ;  by  vh-toe  of  the 
'  Writ  of  our  anad  lord  the  king  to  this  Sched«!e 
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on  ttooouutof  the  defence  of  the  se»  un«k*r,i 
our  command,  in  company  of  the  ndmiraL  to 
be  and  rematn ;  and  tiiat  they  should  cHU:»e  | 
the  same  to  be  broughtiiito  the  port  ol'  Ports- 
mouth  ^bout  U»e  time  hmited  in^tlie  said  t 
writ  i  and  that  they  shoold  respectively  assess  | 
every  man  in  the  said  borouslt  and  parish  of 
Backiogham>  and  borough  of  Cliippiag-Wii:- 
combe  alias  VViccoiube,  and  iu  the  rest  of  the 
boroughs^  towns,  villages,  hamlets,  and  oilier 
places  in-  the  said  county  of  Bucks,  and  the 
members  thereof,  mid  the  iand-tenants  in  the 
same,  to  contribute  to  the  espenees  about 
the  provision  of  the  necessary  premisses,  and 
other  things  to  do  and  execute  in  manner  and 
form-  as  was  commanded  by  the  said  writ : 
We  send  to  you  being  present  the  inclosed 
writ ;  for  that  the  safety  of  our  kingdom  of 
England,  and  our  people  thereof  were  in  dan*- 
ger,  which  we  have  tdken  care  to  have  issued 
out  of  onr  Chancery  amongst  .other  writs,  to 
make  such  provision  and  assessment  thtough 
everv  county,  city,  borough,  town,  village, 
hamlets  and  places  of  our  kingdom  of  £ng- 
kmd,  and  of  .Wales,  and  the  members  thereof, 
oat  of  our  Chancery  aforesaid  lately  issuing, 
and  there  in  like  manner  inroiled.  And  also 
a  certain  other  Writ  f»f  oui^  to  certify  as  into 
our  Chancery,  as  well  of  the  names  of  the 
men  and  lanJhtenonts  in  tlie  aforesaid  borough 
and  parish  of  Buckingham,  and  boroogh  of 
Chipping-Wiccombe  alias  Wiccombei  and  in 
the  rest  of  the  borooghs,  towns,  villages,  ham- 
lets, and  places  of  tile  said  county  of  Bucks, 
who  by  our  command  aforesaid  were  assessed 
to  contribute  towards  the  provision  of  the 
premisses,  and  have  not  paid  the  sums  of 
money  upon  them  so  assessed :  as  also  of  the 
several  portions  and  sums  of  money  so  charged 
and  laid  upon  the  said  men  and  land-tenants; 
as  likewise  certain  certificates  by  virtue  of  the 
said  writ  reduced  in  writing,  and  sent  into 
our  Chancery.  We  also  send  you  being  pre- 
sent tiie  inclosed,  commanding  yoo,  that  hav- 
ing inspected  the  wriu  and  ce rtificAtes  afore- 
said, you  further  canse  to  be  done  thereupon 
for  the  levying,  collecting,  and  receiving  all 
and  singular  the  aforesaid  soms  of  monev  of; 
the  aforesaid  contribution  as  yet  unpaid,  as 
by  right,  and  according  to  the  law  and  custom 
of  oup  kingdom  of  England  liarh  been  used  to 
be  done.  Witness  myself  at  Westminster  the 
dth  day  of  May  in  the  13th  year  of  our  reign. 
EvftB.  As  in  the  said  Wriu  and  Schedules 
thereunto  annexed,  certified  intp  the  Exche- 
quer of  our  said  lord  the  king,  and  there  in  the 
custody  of  the  remembrancer  of  our  said  lord 
the  king  remaining  of  record  more  fully  is 
contained.  Which  being  read,  heard,  and  by 
liim  understood,  the  said  John  Hampden  com- 
plftineth,  that  by  colour  of  the  several  Writs, 
their  Returns  andSchedules  to  them  annexed, 
he  haibsbeen  grievously  vexed  and  disquieted, 
end  thftt  unjustly;  because  he  suith,  that  the 
aforesaid  several  Writs  above  mentioned, 
their  Returns  and  Schedules  to  them  annexed,  I 
aud  the  matter  in  them  comained^are  not 


The  First  Day's  Argument  of  Mr.  ST.  JOHN,* 

on  behalf  of  Mr.  Hampden,  before  all  ihe 

Judges  in  the  Excheouer  Chamber,  in  tin 

Great  Case  of  Ship-Moket^ 

May  it  please  your  lordship;   Pasch'  xiijs 

Car'  a  Sciri  Fadss  issued  to  the  sheriff  of  Bucks, 


sttflicient  in  the  law  to  chaige  the  saki  Jobs 
Hampden  on  or  witli  the  payment  of  ikt 
aforesaid  sum  of  20  shillings  oa:him  io  the 
{schedule  aforesaid,  in  the  jnanner  and  fbrai 
aforesaid  taxed  and  assessed,  or  any  parcel 
thereof;  to  which  he  hath  no  necetBity,  or 
is  obliged  by  the  4aw  of  the  laud  to  make  sd* 
sw«r:  Whereupon  bjr  reason  of  the  insaf&- 
ciency  of  the  atbresaid  several  Writs  aboie- 
mentioned,  their  Returns,  the  Scbedales  u 
them  annexed,  and  tlie 'matter  in  the  said 
Writii  and  Schedules  contained,  he  the  said 
John  Hampden  prayeih  Judgment,  If  our 
said  now  lord  the  iting  onght  or  is  wUlinf  fiu^  ' 
tfaer  to  assess  or  chaige  him  with  the  tfurebsid 
201.  or  any  parcel  thereof.  Rob.  Holboxxe. 
*  And  John  Byinks  knight,  A  ttuney-Geoenl 
of  our  now  lord  the  king  who  siieth  for  ou 
said  loid  the  king,  being  present  here  io  court, 
the  same  day  in  Mb  proper  person,  saitb,  that 
tlie  aforesaid  several  Wriis^  and  tlieir  ReturoS) 
aud  the  Schedules  aforesaid  to  the  sauie  an- 
nexed, and  the  matter  in  the  same  cod* 
tained,  are  sufficient  in  the  law  to  charge 
the  aforesaid  John  Hampden  with  the  afore- 
said iiOf .  upon  him  assessed  in  the  foho,  asd 
for  the  cause  aforesaid ;  which  said  matter, 
he  the  said  Attorney-General  of  our  said  bid 
the  king,  for  and  in  behalf  of  our  said  lord 
the  king,  is  ready  to  verify ;  and  which  matter 
tlie  aforesaid  John  Hampden  dodi  not  denjTi 
nor  any  wise  make  Answer  thereunto,  bot 
wholly  refuseth  to  admit  the  verificstios 
thereof,  and  therefore  prayeth  judgment;  sod 
that  the  aforesaid  John  Hampden  be  cbaiged 
with  the  said  SOt.  and  satiafy  the  same. 

"  JOBH  BaXKS." 


*  *'  Mr.  Saint  John,  who  was  in  a  firm  and 
entire  Conjunction  with  the  other  two,  was  a 
lawyer  of  Lincolus-Inn,  known  to  be  of  parft 
and  industry,  but  not  taken  notice  of  for  pno- 
tice  in  Westminster-Hall,  till  he  aigoed  at  die . 
Exchequer-Chamber  the  case  of  Ship-muDcy 
on  the  behalf  of  Mr.  Hampden ;  which  gave 
him  much  reputation,  and  called  liim  into  oil 
courts,  and  to  all  causes,  where  the  king's  pr«^ 
rogative  was  most  contested.  He  was  a  niax 
reserved,,  and  of  a  dark  and  clouded  Qounte- 
nance,  very  proud,  and  conversing  with  reiy 
few,  and  those,  men  of  his  own  humour  and  in- 
clinations. He  had  been  questioned,  com^ 
mtttod^and  brought  into  tbe  Star  Chamber, 
many  years  before,  with  other  nersons  of  great 
name  and  reuutatien  (which  brst  broof^ht  bis 
name  upon  tne  stage)  for  oommunicatiog  some 
paper  among  themselves,  which  some  men  at 
that  time  had  a  miud  to  have  extended  to  a 
design  of  sedition ;  but  it  being  quickly  evident 
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rcdtiRg,  That  whereas  te^erai  sums  of  raoiiev 
iueBU:Joed  in  a  Schedule  to  that  Writ  annexed, 
by  a  wric  under  ttie  great  seal  of  England, 
dated  4  Augusti  11  Car*  sessed  upon  tcverol 
perMDs  for  providiqg  of  a  «Imd  of  ivar,  were 
Aot  paid :  and  that  upon  a  Uertiorari  dated 
9  Martij  13  Caroti,  these  sums  and  the  several 
persons  upon  whom  they  were  assessed,  were 
certified  into  the  Chancery,  and  from  thence 
by  lUitiimus  dated  6  Maij,  wei^  sent  into  the 
Exchequer,  that  process  might  be  issued  against 
these  deiaulters:  thereupon  the  sheriff  is  com- 
manded, *  Quod  sciri  facferet'  to  those  several 
persons  to  appear  in  the  Exchequer  Octab* 
Trinitat'  IsCaroli,  to  shew  oause  why  they 
should  not  pajr  those  sums  assessed  upon  them. 

The  Sheritt  returns,  '  Quod  sciri  lecit'  John 
Hampden,  esq.  who  was  assessed  at  80«.  and 
be  hath  not  paid  it.  Mr.  Ilampden  hath  ajv 
peared  and  demanded  Oyer  of  thc'Scir'  Fac'  of 
the  Schedule  of  the  writ  dated. 4  Augusti,  the 
Certiorari  and  the  Mittimus,  and  of  tlieir  se- 
veral Keturos,  and  hath  thereupon  demurred 
in  law. 

The  Writ  daud  4  Augusti  11  Car' because 
it  is  the  ground  of  the  issuing  forth  the  Sci  fa', 
and  so  by  necessary  consequence,  is  that  which 
first  occasioned  any  process  against  him,  it  wilt 
be  the  sulpect  from  wlience  will  be  fetched  all 
that  shall  be  said  either  for  of  against  my  client, 
i  wili  endeavour  by  breaking  it  mto  parts, more 
dearly  to  present  it  to  your  brdsbips  view.  • 

The  tiling  commanded  is,  that  this  county 
thottld  provide  a  Ship  of  war  of  450  tons,  with 
180  men,  guns,  gunpowder,  double  tackhng, 
victuals,  and  all  other  thinES  necessary,  aud  to 
bring  her  to  Portsmouth  oy  the  1st  of  March 
foUowio^y  and  from  that  time  to > provide  her  of 
victuals,  mariners  wages,  and  all  other  neces- 
saries for  36  weeks.  For  effecting  this,  there 
is  power  given  to  assess  each  person  within  the 
county  <  secuAdum  statum  et  facultates,'  and 
to  hring  in  these  sesses  by  distress, '  et  quos  re- 
<  belles  tnvenirent'  to  imprison  their  persons. 

My  lords,  if  the  Writ  bad  staid  here,  and 
gone  no  furtlier,  the  oommand  though  fall  in 
word,  it  had  been  void  ih  law,  because  as  yet 
it  appears  not  for  what  end  thb  ship  was  to  be 
provided.  40  Ass.  Plow.  A  Commission  to 
seize  mens  foods  notoriously  suspcqtcd  of  felony, 
before  conviction,  ac^  udged  void,  because  there- 

'  *  I   I      III     ■  I  ,  .  11  nil. 

tliat  the  prosecution  would  not  be  attended 
with  success,  they  were  all  shortly  after  dis- 
charged ;  but  he  neveE  forgave  the  court  the 
first  assault,  and  contracted  an  implacable 
displeasure  against  the  church  purely  from 
the  company  he  kept.  He  was  of  an  intimate 
trust  with  the  earl  of  Bedford,  to  whom  he 
was  ia  some  sort  allied  (being  a  nathral  son 
of  the  house  of  BuUingbrook)  and  by  him 
brought  iut^  all  matters  where  himself  was 
to  he  concerned.  It  was  generally  believed, 
that  these  three  persons,  with  the  other  three 
lords  mentioned  before,  were  of  the  most  inti- 
mate and  entire  trust  witli  each  other,  aud 
made  thft  engiae  ^hich  movfld  all  the  rest.'' 


fore  the  command,  without  cause  shewn,  uidi 
tliat  sufficient  iu  law  too,  would  be  void. 

In  the  second  phu:e  therefore  they  are  set 
down   to  be  the^e ;  *  Pro  dcfensione '  ftegni, 

<  tuitione    Maris,    securitate    Subditorum,  et 

*  salva  conductione  Nayium,'  both  outward  ahd 
inward » the  Sea  being  infested  with  pirates,  and 
more  shipping  being  daily  prepared  *  ad  Uegnum 
'  gravandum  ;*  these  are  the  ends. 

In  the  third  place,  the  legality  of  it,,  that 
every  man  <  secundum  statum  et  facultates' 
should  be  hereunto  assessed,  is  thus  inforced. 
First,  from  Custom  and  continued  use,  in  these 
words ;  That  the  Sea  *  per  j^entem  Anglicanam 
'  ab  olim  defendi  cbnsuevit.'  And  secondly, 
this  Use  proved  to  be  from  a  common  grouml 
of  equity ;  '  Onus  defensionis,  quod  orones  tan- 
'  git,  pef  omnes  debet  supportari  ;*  And  the 
Rule  of  Equity  backed  by  the  Common  Law  in 
these  words,  <  Prout  ^r  legem  et  consuetudinem 
'  regni  Angliae  ^en  oonsoevit.'  Tbe  aigo- 
ment  stands  thus ;  All  have  benefit  by  defence 
of  the  realm,  and  therefore  by  law  tlie  Charge 
ought  to  be  borne  by  all. 

Then  it  is  further  inferred,  tliat  every  man, 
even  by  his  allegiance,  u  bound  to  contribute  to 
this  Charge,  the  command  being  '  in  fide  et 
'  legiancia  quibus  nobis  tenemim.'  Of  these 
parts  the  Writ  consbts,  which  all  being  put 
together,  in  brief  declare  the  scope  and  end  of 
the  issuing  forth  thereof  to  be  the  Defence  and 
Safety  of  the  kingdom  ;  a  thing  so  necessary, 
that  it  must  needs  be  le^ :  for  it  is  too  near 
and  too  narrow  a  conceit  of  the  wisdom  and 
policy  of  the  law  to  think,  that  whilst  the  care  . 
thereof  should  be  confined  only  to  tbe  preser- 
vation of  the  general  members  of  the  body  poLb- 
tic  firom  the  wrongs  and  pressures  that  might  be 
offered  from  others  to  the  fellow-members,  tliat 
in  tbe  mean  time  it  will  leave  the  whole  to  the 
violence  and  will  of  enemies:  so  that  wliilst 
each  subject,  considered  as  a  part  of  the  whole^ 
bath  a  known  and  sure  estate  iu  Lands,  and 
real  property  in  his  Goods,  uot  to  be  impeached 
b^  any  whatsoever  within  the  realm ;  yei  con- 
sidered all  together  as  they  make  the  '^nuia 

<  Compositum/  they  should  have  in  tliein  oolv 

*  Praecariam  Possessionem,*  or  Tenancy  at  WiU 
in  regard  of  Foreigners.  My  lords,  this  cannot 
be ;  for  the  law  is  so  careful  herein,  that  even 
afar  off  it  foresees  and  prevents  all  dangers  in 
this  kind ;  and  that  is  tbe  reason  that  an  alien, 
though  a  friend,  hath  not  capacity  to  purchase 
any  land  in  the  realm.    And  if  the  la^y  be  to 

3iuck-si^hted,  as  that  to  prevent  but  possibility  of 
anger,  it  keeps  such  strangers  from  having  any 
land  within  the  realm,  which  desire  to  come  by. 
it  peaceably  and  for  valuable  considerations  ; 
by  this  we  may  easily  see  the  great  care  it  hath 
to  prevent  apparent'  dangers,  which  usuallr 
proceed  from  open  force  and  violence.  Which 
further  apoears  by  the  greatness  of  the  punish- 
ment whicn  the  law  inflicts  upon  offenders  in 
this  kind,  which  i^  High-Treason,  of  all  othet 
the  greatest.  13  Eliz.  Dyer  898.  Story  *  con* 

*Se^vol.l.JIo.59. 
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the  text,  by  tjic  peoples  desiring  thtt  they 
might  be  bke  other  nations,  hy  havini;  a  Icini; 


tpifcd  beyond  sea  with  a  foreign  state  ro  invade 
the  realm ;  ati'd  tbou);h  nothiuj;  wa<  attempCed, 
yjH  it  was  aifjadged  Ili);h-Trcason.  And  31 
JEd.  3,  ft>.  is.  and  45  Ed.  3,  $4.  a  man  killed  a 
captain  jbat  was  going  with  20  men  at  arms  to 
the  king  in  his  wars,  and  it  was  adjudged  to  he 
Ifigh-Treason.  And  so  by  some  opmtons  in 
print  it  is,  to  bnrn  or  sink'  any  of  the  king's 
Skips.  By  the  greatness  of  the  puni>hment  fcr 
the  breach  of  the  negative  part  of  the  I  .w,  we 
waif^it  understand  the  pwi  mptoriness  and  force 
•f  the  affirinati^e  part.  So  that,  my  lords,  in 
this  case  the  question  is  not  de  re,  /or  by  ihe 
faw  the  iafetj  of  the  realm  is  to  br  provided  for; 

*  Snlus  Populi  suprcma  lex  :*  Neither  is  the 
jiestion  de  personit,  cither  in  respect  of  the 
Persons  who  are  to  bear  the  Charge  of  it,  or  of 
the  persons  whum  the  Law  hath  intrusted  with 
th^  care  and  power  of  this  comoson  Defence. 

For  the  first,  tUat  is,  the  Persons  that  are  to 
^ar  this  Charge,  that  in  the  writ,  *  Quod 
■  omnes  cangit  per  omnes  debet  supportari :' 
The  reason^  or  the  Writ  are  weiriiiy,  and 
jjrecable  to  the  rule  both  of  the  Civfl  and 
Common  Law,  *  Qui  sen:  it  commodum,  sentire 

*  debet  et  onus :'  !:k>that  I  conceive  the  burden 
Bes  upon  all.  In  respect  of  our  (nma  nalurtPj 
Pur  lives  and  Percons  be  equally  as  dear  to 
cue  tts  another:  In  respect  of  our  louafnriuna, 
^  ieain^um  ttatwn  et  jaculiaUs ;  because  the 
greater  the  state  and  means  of  livelthnod,  the 
greater  the  benefit  by  the  Defence.  T^  law 
w  this  Case  of  Defence  against  the  invasion  of 
Kving  enemies,  being  tht  same  with  ttmtagidnst 
our  soil  and  ground  by  the  inundations  and  out- 
H^ges  of  the  sea  and  fresh  wat«^r ;  for  by  the 
i»w,  as  appears  bv  the  C'omrai^siou  of  Sewers, 
te  well  before  the  Stature  of  28  Hen.  8,  as 
ttnce  to  the  repairing  of  a  bank  or  cfiu»ey, 
nver,  or  other  sewer,  fdl  are  chargeable  that 
fcaye  *  Detensionem,  Commodum,  vel,  Salva- 
'  Cionem  quaiitercunqoe.*  All  th  it  have  De- 
fence must  be  assessed,  the  As«>ess  must  he 
ttqnally  distributed,  and  therefore  laid  upon 
«very  mm  withiu  ihe  ievel,  •  Pro  rata  portionis 

*  tenarae.  suie,  sen   pro  qoantitate  communis 

*  pastura;  vel  piscarift ;'  the  more  land,  common, 
or  benefit  of  tisiiing  each  man  hath,  according 
to  the  proportion  ttiereof  the  Assess  must  lic. 
So  riiat,  my  lords,  in  the  stcond  place,  the  ques- 
tion will  not  be.  Whether  my  Client  bylaw  be 
exempted  from  the  Charge  of  the  Defence  of 
the  realm  ;  for  which  other  his  majesty's  sub- 
jects he  ought  to  help  to  bear  the  common  bur- 
den, and  more  or  lens  may  be  laid  upon  him 

eroportionably  to  his  estate  and  means  of  live- 
hood. 

Neither, Thirdly,  is  there  any  que^tim  to  be 
tnadc*  but  the  law  hath  intrusted  the  ptrson  of 
his  royal  majesty,  with  the  core  of  this  Defence. 
The  Defencf:  and  Protection  which  we  b»»ve  in 
our  bodies,  lands, 'and  giMids,  against  any  within 
the  realm,  we  know  it  is  from  him ;  for  all 
jurisdiction  legal,  both  ecclesiastical  and  civil, 
which  defends  os  m  tt«em,  is  wholly  in  his  ma- 
jesty. The  same  it  iis  in  ca^e  of  foreign  de- 
fence, even  by  the  Jug  GenUvm,  as  appears  in 


that  mig^t  go  in  and  out  before  them,  and  fight 
their  battles.  That  the  kiog,  and  thnt  iegaliy, 
calleth  the  kingdom  *  Regnmii  nostrum,*  and 
evety  <* ity  at»d  great  town  *  Crvitatero  ct  ViHam 

*  nostrutn  :*  Quoad  *  propnetatem'  it  cannot 
te, because  they  are  the  stvernl  land-owntrs: 
it  nitibt  be  so  therefore  principally  in  this  re- 
sptct,  *  Quoad  protectionem  et  cfcfcnsionem.' 
>•  either  hath  thp  law  invested  the  crown  widi 
this  height  of  sovereignty  only  as  a  konontriuv, 
for  the  greater  »plend'<r  ef  it.'but  like^^ise  as  a 
duty  oi  the  crown,  or  jMrf  Minis/mi,  for  tht 
good  and  stffety  of  the  realm,  which  in  mairr 
of  the  ancient  Commistfions  of  Sewers,  before 
the  statiiteof  28  Hen.  8,  is  thus  eit pressed,  *lbc 
king  *  ratione  regite  dignitatis  et  per  juramen- 
'  turn  est  a^rictus  ad  proridendum  saHatjom 

*  regni  undiqaaque  ;*  so  that  both  in  hoitow. 
and  by  liis  oath  ne  is  bound  to  provide  for  the 
safety  of  the  realm,  and  that  cTrcwnqntrqur. 

My  lo'ds,  by  the  Law  the  kttig  b  pater- 
famiiiaSf  which  by  the  Law  of  Q:lcoDomick  », 
not  only  to  keep  pesuce  at  home,  bm  to  protect 
his  wife  and  chikiren,  and  whole  f^niiy  fron 
abroad.  It  is  his  vigtlancy  and  watcbtalnrs» 
that  discovers  who  are  our  friends,  and  who  are 
onr  foes ;  and  that  after  such  discovery  first 
warns  us  of  them  ;  for  he  only  hath  power  to 
make  war  and  peace. 

Neither  hath  the  law  only  entra^ted  the  care 
of  Defence  to  his  majesty,  but  it  hath  likewise, 
secondly,  put  the  Armat'  Potc»tat'  and  niear^ 
of  DpfrncT  wh€)1ly  into  his  hands:  for  when  the 
enemy  is  by  him  discovered  and  -dtclared,  it  ik 
not  in  the  pot\er  of  the  Subject  to  oitiei  the 
way  imd  means  of  Defence,  either  hy  sea  nr 
by  latid,  accoiding  as  they  bbafl  think  fit;  for 
no  man  without  commission  or  special  Lioemr 
from  his  majesty,  can  set  <orjh  any  ships  to  sc* 
for  that  purpose;  neiti*er  can  any  tuan  with- 
out ftuch  commission  or  licence,  unlets  upon 
sudden  comrog  of  enemies,  erect  a  fort,  castJe, 
or  bulwark,  tho«igh  upon  his  own  groand  :  r.ei- 
ther,  but  U}>on  some  such  f'me'^eeiit  came  is  it 
lawful  for  aiiy  stiliject,  without  special  c«inm<«* 
sinn,  to  arm  or  diaw  tog<  ther  any  troops  or 
companie-  of  soldiers,  or  t<»  make  any  general 
collertions  '»(  mnn<y  of  any  of  his  majestyi 
•>ubj.  cts,  tliootrh  ^^ith  their  cor.sent. 

NeilhtT,  ii  'ht  third  place,  is  his  majesty 
armed  only  wih  bis  p<iuiiti%e  prerogative  of 
Ge  eidl-ssimo  ami  ('« nmiaoder  lo  Chief,  that 
uooe  Can  idvcUice  lown^l^  the  enemy,  oritfl 
hf  itives  tlie  Mgnal,  nor  in  other  manner  than 
a<cordmg  tn  his  dincti  n:  but  al&u  with  all 
othet  powers  requisite  tor  the  full  cxecoti'^n  of 
h11  tiii  gs  incident  to  so  big'*  a  place,  as  well  in 
times  of  dunger  ns  of  actu:d  «ar.  llie  >btnff 
o'  each  coui  ty,  who  is  but  hi*  majesty's  dtpu:y« 
hi"  hnth  the  p-  $te  (Oo  io^tts ;  and  ttereforr  « 
must  needs  iutow,  that  the  poste  rtgni  is  hi 
himself. 

My  lords,  not  to  burn  day-liphi  longer,  it 
nm»t  nteds  be  timnied  thiit  in  tnis  bus  nit  ss  of 
Defence,  the  tt/p/ cma  ^'0/et/ii<|  b  iuherent  m 
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Ims  mBJestjy  jM  part  of  his  crown  tnd  kiiif(ly 
dignjtj.  So  cliat  as  tlia  care  and  {N-uvisiou  of 
the  Law  of  Eo^aod  eiiteod&y  io  the  &nt  |ilace, 
to  foreign  deience;  aad,^  secondly,  lays  the 
burden  upon  all;,  and,  for  oughc  t  bate  to  v^v 
a];aiust  it,  it  raaketb  the  quantity  of  aacli  uuui  s 
estate  the  rule  whereby  this  burileu  is  to  be 
e^aiij  pro|>ortioBed  upon  eacli  penon :  So 
likewise  hath  it»  in  the  third  j>Uce,  made  his 
m^}est7  sole  judge  of  dangers  frwi  fareiguersi 
Bod  when  and  hiw  the  same  are  to  he  pre- 
vented ;  and)  to  come  nearer,  hath  given  hhn 
power  by  Writ  under  the  i^reat  seal  of  Enghindy 
to  cofumand  the  inbahitaots  of  each  county 
to  provide  Shipping  for  the  Defence  of  (he 
kiogdoai,  and  may  by  law  compel  the  doing 
thereof. 

So,  iny  lords,  as  I  still  conceive,  the  question 
will  nothede  penoM^  in  whoiu  |be  *  Supreme 
'  Putcatas'  of  giving  the  aothorities  or  powers 
to  the  Sheriff,  which  are  mentioned  m  this 
writ,  doth  he,  for  that  is  in  the  king:  But  the 
question  is  only  de  modo,  by  what  medium  or 
method  thi^  supreme  power,  which  is  in  his 
majesty,  doth  infuse  and  let  out  itself  into  this 
parucular;  and  whether  or  no  in  this  case 
such  of  them  have  been  used,  as  have  righily 
acconiiuodate4  and  applied  this  power  unto 
this  Writ  in  the  intended  way  of  Defence : 
for  the  Uw  ^of  "England,  &)t  the  applying  of 
that  Supreme  Po«ier  which  it  hath  settled  in 
bis  ttimesty  to  the  particular  causes  and  occa- 
sions, hath  set  down  a  tpcthod  and  known  rules, 
which  are  necessarily  to  be  observed. 

In  his  msyesty  tnere  is  a  twofold  power, 
voluntui  or  foteatai  interna  or  naiurulU^  and 
externa  or  Ug^alUy  which  by  all  the  Judges  of 
England,  8  Hie.  3,  fo.  1 1,  is  enpresst^  <  per 
'  voluntatem  regis  in  camera/  and  *  yolontatem 

<  re^  per  legeip.* 

My  lords,  ih«  forms  and  rules  of  law  are  not 
observed  in  this  case;  the  supreme  power  not 
working  per  nttdUy  it  remains  still  in  himself  as 
'  voluntas  Uegis  internti,'  and,  operates  not  to 
the  good  and  leiief  of  tlie  subject  that  stmidetli 
m  need.  To  instant  e:  his  majf^sty  is  the 
FounUin  of  bounty ;  but  a  grant  of  lands  witj»- 
out  letters  patent  tromffirs  no  estate  out  of  the 
king^  nor  by  letters  patent,  hai  by  such  words 
a>  the  law  hath  prescribed.  His  mqi^t3[  i^  *^ 
Fouutuin  of  Justice;  and  ihoutih  all  justice 
which  is  done  within  the  realm  iiows  from  this 
fouotaiu,  yet  it  must  run  in  certain  and  known 
channels.  An  Assize  in  the  Kin^VBenck,  or 
ao  Appeal  of  Death  in  the  Common-Pleas  are 

<  Ciiram  noo  judice,'  though  the  Wric  be  by  his 
roajeaty  sconimaiid ;  but  so  of  the  several  juris- 
dictions of  every  court.  The  justice  whereby 
ail  felons  and  traitofs  are  put  to  death,  pro- 
ceeds from  his  majesty;  but  if  a  Writ  of  exe- 
cution of  a  uaitor  or  a  felon  be  awarded  by  his 
majesty  without  Appeal  or  Indictment  pre-', 
ceditig,  an  Appeal  of  Death  will  he  hy  the  her 
agamst  liie  execqiioner.  If  the  process  be  legal 
and  in  a  right  court,  yet  I  conceive  rliat  his 
m^esty  alone,  without  assisiai^e  of  the  Judges 
of  lihe  coiat,  ca^nqt  giiw  JudgnMnt.    I  k«ow 


that  kimg  John,  Henry  9|  Md  cber  kijD|%  hw* 
s.it  in  the  KmgVBi'nch  and  in  the  E%chequer4, 
but,  for  ought  appears,  tuey  were  assietea  by 
ttieir  judgrs:  Thui  I  gytumd  upon  the  Bool^ 
Case  3  Rich.  8,  fo.  lu,  11,  whert  the  party  i# 
(0  make  fiiie  aud  ian^> .  at  t^»e  king's  will  aa4 
pleasure*  This  Fine  by  tlie  opinnn  of  the 
Judges  of  £nglHnd,  mu^i  be  se<  by  the  Jndgi« 
before  whom  the  p^ity  ^•ts  couvictcdp  and  cwh^ 
put  be  set  by  the  king.  The  ^^ords  ol  the 
Book  art  thus:  *  lu  Termiias  ei  non  per  lege« 

<  per  se  in  Camera  sua,  nee  ahter  coram  ae^ 

<  nisi  per  Justiciartos  9Uo<«,  et  hi>c  est  Tolantaa 

'  regis,  scilicet  per  justiciaries  suos  et  |m  r  Icg^ni. 
'  suam/  to  do  it* 

And  as,  tvithimt  the  assistance  of  bis  Judges^ 
wlio  ar^  his  settled  counsel  at  law,  his  majesty 
applies  not  his  laws  and  justice  in  many  cases; 
neitlier  is  this  suflicient  to  do  it  wuhoiU  the 
as»istaoce  of  his  Great  Council  in  parliament. 
I  fan  erroneous  Judgment  was  given  before  the 
statate  of  97  £hz«  in  the  King's-hench,  the 
king  cuuld  not  relieve  his  grieved  subjr ci  anj 
way  but  bv  Writ  of  Error  m  parliament :  nei-. 
ther  can  he  out  of  parhaiueut  alter  the  old 
laws,  or  make  ne«',  or  make  any  Naturaliza- 
tions or  Legitimations  "or  do  s<^me  other 
things  1  and  yet  is  :ht!  parliament  his  m^e$- 
tv*s  Court  too,  as  well  us  other  bis  Courts  of 
Justice:  it  is  his  m^esty  that  gives  liie  anti 
being  to. it,  for  he  only  summons,  continues  and 
dissolves  it,  «ind  he  hy  his  le  vfut  enlivens  aU 
the  actions  mil;  and  .^fier  tlve  di&solfition  at. 
it,  by  supporting  luscoutts  of  justice,  \\»  keepa 
them  suit  ali^e,  by  pmting  them  m  execution. 
And  althpugli  in  the  Writ  oi  Waste,  and  io 
some  other  writs,  it  is  called  *  Commune  Con- 
'  ciUum  fieg^ii,'  ill  respect  that  the  whole  king-  , 
dom  is  representatively  there;  aud,  secondly, 
that  the  whole  kingdom  have  acces»  thither  m 
all  things  that  conoern  them,  other  courts, 
affordinie  relief  but  in  special  cases;  and,- 
thirdly,  in  respect  that  the  whole  kingdom  i».- 
interested  in,  and  receives  benefit  by  we  lawa 
and  things  there  passed :  Yft  it  is  '  Concihum 

*  Re^ni'  no  otherwise  than  the  Common  Law 
is  *  Lex  Teirae,'  thiit  is  '  per  m«iduni  Regis»\' 
whose  it  is  if  I  may  so  term  it,  in  a  great  |mrt^ 
even  in  point  of  interest,  a»  h«*  is  tiie  bead  of  the 
Coramonweahh,  und  wkiose  it  is  wholly  in  truat 
for  the  good  of  the  wltole  body  of  the  realm; 
for  he  alone  is  trusted  w  ih  the  execution  of  ife«* 
The  parliament  is  the  king's  court,  and  therer* 
fore. in  the  Summons  the  kini:  calls  it  '  p:irii»* 

'  mentuni  nostrum/  So  tl>e  JVeturns  of  iho 
kaighis  and  burgesses,  '  Quf»d  sint  ad  Par^ift-- 

*  n»<:utum  Domini  liegig.'  Fleta,  lib.  2,  cap*  9,* 
•'  Hahet  Rf-x  curiam  huam  iu  concilio  stio  in  • 
<  pariiameatis  ams ;'  and  ti^refore  the  plead- 
iujKS  tliere  violently  were  usually  wont  to  he* 
gin  for  tlie  most  pa.t,  <  Queritur  Domino  Regi;' 
of  I'etiiions  by  piivate  pers«»ns,  *  Supplicavil 

*  DomiiKi  Kegi,*  lliengh  for  relief  ligainsi  otheit, 
Iu^ttibrti«ins  aiMi  Itnirt  Jkc*  retDmable  ther» 
sometimea  *  C**raiK  Domino  t<ei;e  et  Confilie 

*  suo,'  aa  appears  by  infinite  Pfecedeoia  in  thei 
P^rliMfwiiFloMof  fidw.tht  Utand  £dw.  tte 
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toll's  time,  bodi  in  the  Tower^  and  many  Gates . 
4Kljoui!iie<l  Tttto  the  KiDgVBench. 

The  Patents  passed  by  aathority  of  parlia- 
ment, and  likewise  the  acts  of  parliament,  bad 
anciently  so  mnch  of  the  king's  name  and  style 
IB  them,' that  as  it  appears  in  the  Prince's  Case 
in  the  8th  report,  it  was  a  hard  matter,  other- 
wise than  by  circnmstances,  to  know  Aether 
they  had  any  thing  of  the  parliament  in  them 
or  not.  And  from  those  times  even  until  now, 
the  alteration  is  nothing  in  substance,  for  the 
acts  for  the  most  part  are  thus :  '  It  is  enacted 
**  by  our  sovereign  lord  •  the  king,  with  the 
^  assent  of  the  lords  spiritual  and  temporal, 

*  and  commons.'  The  Ling  both  then  and  still 
if  pars  agenSf  the  rest  are  but  eonMentienta, 

My  Lords,  to  apply  idl  to  the  Case  in  ques- 
tion :  by  the  Cases  before  cited  it  appears,  that 
what  was  done- in  parliament  by  tlie  law  phrase 
and  dialect,  is  said  to  be  done  by  the  king ;  for 
as  the  Civilians  say  of  the  senaiCj  that  it  is 

*  Pars  corporis  C»saris,'  so  we  of  the  Par- 
liameot,  that  it  is  *  Pars  corporis  Regis.'  The 
maxim  of  Justinian,  *  Quod  principi  placet 
'  legis  vim  habet,'  is  agreed  by  Bracton  and 
all  the  civilians.  And  yet  bnih  he  and  many 
of  (hem  say,  'that  those  miist  pass^  the  Se- 
nate, and  though  done  in  the  eenate,  yet  they 
be  pkcita  principu.    So  it  is,  although  wlien 

•  we  speak  ut  vulgus^  we  say  Fines  are  said  to 
be  set  by  the  king's  court ;  vet  the  law,  when  it 
saith  that  they  be  done  and  set,  saith  they  be 
done  and  »et  by  the  kin^  By  the  same  reason 
therefore,  though  when  we  speak  vt  vuigu$, 
we  say  such  a  thing  is  done  by  the  parliament, 
yet  in  .the  legal  account  these  are  done  by  the 
king:  the  Medium,  or  way  of  doing  of  them,  is 
with  the  assistance  or  consent  of  his  great  Coun- 
cil in  parliament. 

Tlie  second  thing  which  I  observe  is  this : 
By  the  case  before  cited  it  appears,  that'  with- 
out the  assistance  in  parliament,  his  majesty 
cannot  in  many  cases  communicate  either  his 
jtstice  or  his  power  unto  his  subjects. — Hence^ 
thirdly,  it  necessarily  follows,  as  I  conceive, 
that  the  kingly  dignity  doth  most  appear  and 
manifest  itselt  there ;  which  was  the  opinion  of 
afl  t^Be  Judges  of  England,  declared  iu  a  parlia- 
ment S4  Hen.  8 ,  as  appears  by  Crompton's 
Jurisdict.  fo.  10,  who  by  the  king's  command- 
nsent  meeting  together  about  point  of  Privilege 
of  Parliament,  the  king  afterwards  iii  declaring 
of  their  Opinions,  doth  it  in  part  of  the  Case  in 
these  words :  '  Further,  We  be  informed  by  our 
'  Judges,  that  we  at  no  time  stand  m  highly  in 
'our  estate  royal,  as  in  time  ot*  parluiment, 
'^  wherein  we  as  Head,  and  y(in  as  Members, 
'  are  conjoined  and  knit  tojgeiher  in  one  body 
'  politit.'  Whicli  Declaration  of  it  shews  like- 
wise that  it  was  the  king's  own  opinion,  that  he 
at  no  time  stood  so  highly  m  his  estate,  as  in 
the  time  of  parliament. 

It  appears  not  by  the  Record,  that  this  Writ, 
which  giveth  power  to  sell  and  alter  the  jprb- 
pertyofthe  Defendant's  Goods,  issned  mnn 
hie  majesty  sittine  in  his  estate  royal  inparlia- 
mcnty  aud  tlierefore  cannot  be  latended  by 


your  brdships  and  the  court  so  to  do.  If 
therefore  it  hnth  issned  from  his  majestj  in  tbe 
Chancery,  otherwise  than  in  pariiamait,  where 
he  stands  in  the  height  of  sovereignty  and  per- 
fection, that  he  hadi  not  so  much  as  a  potte 
fwcert ;  the  question  is.  Whether  it  be  erro- 
neoBsly  issned,  yea  or  no  ? 

My  Lords,  I  have  now  put  the  case,  wfaicb 
althougli  in  this  particular  case  it  concerns  the 
Defendant  only ;  yet  in  consequence,  as  it  ap- 
pears, it  concerns  both  his  majesty  and  tbe 
whole  state,  and  that  in  matters  of  the  greatest 
and  highest  nature  possible.  His  majesty  is 
concerned  in  the  way  aad  manner  of  execution 
of  the  highest  and  greatest  trust  which  the  hv 
hath  reposed  in  him,  the  Safety  and  Presena- 
tion  of  the  Kingdom;  theSubject  is  concerned 
in  that,  wherein  he  is  most  tender,  in  the  Pro- 
perty of  what  he  hath. 

My  Lords,  the  greatness  and  weight  of  \h 
Case  puts  me  in  this  dilemma :  not  to  argoe  it, 
were  to  deny  that  foil  submission  to  the  com- 
mand of  some  of  yonr  lordships  that  are  sitting 
in  the  Court,  neither  should  I  do  my  client  that 
serf  ice  which  he  expects.  If  I  proceed,  tbe 
Case«*is  too  weighty  aud  too  great  for  nw  to 
argue.  But  I  know  the  safest  way  is  obediefice, 
and  that  the  Court  cannot  expSect  modi  fiom 
me.  Having  therefore  already  put  tfaeca!«, 
I  will  go  on  in  the  neat  phice  to  state  it,  aod 
afterwards  to  argue  it. 

The  Question  berag  concernirfg  the  Valtditi 
of  the  command  in  the  Writs,  which  extends » 
far  as  to  the  altering  of  the  Property  of  tbe 
Subjects  Goods  without  their  consent;  and 
yet  this  being  for  a  thing  so  necessary  as  tbe 
Defonoe  of  the  kin^om  both  at  land  and  sea; 
for  the  ends  of  issuing  forth  of  the  Writ  are, 
'  Pro  defonsiooe  regni,  tuitione  maris,  secari- 
'  tate  subditorum,  salim  conductkme  Daviam,' 
both  outward  and  inward.  In  the  stating  of 
this  great  question,  I  will  in  the  first  place  es- 
deavour  to  present  your  lordships  those  known 
and  undoubterl  ways  and  means,  wherebj  tbi 
law  hath  provided  (or  the  Defence  of  the  realm 
both  at  land  and  sea,  without  the  way  in  tbe 
W#it. 

The  first  whereof  is  by  Tenure  of  Laodi 
The  services  which  hereby  grow  due  are  of  two 
sorts ;  Service  in  Kind,  which  tends  immedi- 
ately to  action  in  times  of  war,  ^pme  wberaof 
are  for  land-service,  aud  some  for  sea-semce. 
The  second  are  such  as  supply  his  majesty  lor 
that  purpose. 

The  second  way  is,  those  many  Prerogatiwi 
which  the  law  hath  settied  in  the  Crown,  aod 
made  peculiar  unto  it  for  the  Defence  of  tbe 
kingdom  in  general. 

The  third  is,  the  particuhr  Supplies  of  Mo- 
ney for  the  Defence  of  the  Sea  alone  in  timei 
of  danger,  both  ordinary  imd  extraordinary, 
the  thing  principally  intended  in  tbe  >^n'' 
1  hese,  my  lords,  will  he  the  material*,  where- 
apon  afterwards  1  shall  state  the  Question. 

In  that  of  Tenure,  I  sliall  begin  mth  tba 
service,  and  titese  which  tend  iiumedtatel;  w 
anion  ia  times  of-  War.    The  kiagi  of  tba 
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realm,  as  they  are  the  head  of  the  Coqinrion- 
wealth  in  general,  so  are  they  the  Jiead  and 
n>ot  froiB  whence  all  Tenares  spring  ;  for  ns 
our  Books  agree,  all  the  l8nd:i  withiirthe  realm 
are  held  mediately  or  immediately  of  the 
crown.  As  therefore  the  law  hath  appropri- 
priated  the  Defence  of  the  kingdom  to  the 
kings  thereof,  so  hatli  it,  as  one  of  the  principal 
ways  for  eSectins  thereof,  trusted  them  with 
the  reservation  of  such  Tenures,  as  might  sene 
for  that  purpose. 

Araoiigbt  which,  intending  first  to  speak  of 
Land-Service,  J  will  begin  with  the  Tenures 
of  Knights-Service.  Every  man  that  holds  by 
this  service,  from  a  whole  Knight's  Fee  to  any 
part  tliereof,  ought  tn  find  a  man  completely 
armed  for  the  war.  Neither  doth  the  finding 
of  arms  satisfy  this  Tenure :  for  he  that  holds 
by  a  whole  Knight's  Fee,  ought  to  1^  40  days 
in  the  service ;  and  he  that  holds  by  a  moiety 
of  a  Knight's  fee  20  days ;  and  so  in  propor- 
tion. In  the  Books  of  the  Knights  Fee,  of 
Hen.  3,  Edw.  1,  and  Hen.  6th's  times,  in  the 
Exchequer,  it  appears,  that  there  were  many 
thousand  Knights  Fees  held  of  the  crown.  And 
in  the  Red  Book  it  is  said,  that  it  was  *  in 
'  ore  omnium,'  that  in  the  Conqueror's  time 
there  were  thirty  thousand  held  of  him :  some 
since  have  computed  them  to  threescore  thou- 
sand, whic^i  perhaps  may  be  with  the  addition 
of  those  that  were  held  of  common  persons, 
which  are  not  of  tliose  upon  which  I  shall 
insist. 

But  it  may  be  objected,  that  in  respect  these 
Services  are  reserved  by  the  king,  that  there- 
fore they  were  not  instituted  only  for  the  De- 
fence of  the  realm,  but  may  be  exacted  for  fo- 
reign wars,  or  other-wbere  for  his  majesty's 
peculiar  service,  as  he  shall  think  fit :  which 
may  be  inferred  both  from  the  name  whicli , 
our  old  Books  and  Deeds  style  this  Service  by, 
when  due  to  the  crown,  that  is,  ^  forinsecum 

*  servicium;'  and,  secondly,  from  the  use  thereof, 
it  having  been  performed  in  Normandy,  Gas- 
coy  ne,  Tholousc,  and  Ireland,  as  appears  by 
the  Ked  Book,  and  many  cases  put  together  in 
the  Institutes,  in  the  Chapter  of  Escuage. 

To  the  first  Objection  of  the  Name,  the  An- 
swer is  clear ;  for  antiently,  when  those  that 
held  immediately  of  the  crown  by  this  sen-ice, 
did  infeoff  others  of  the  land  so  held,  desiring 
to  free  themselves  of  the  burden  of  this  ser- 
vice, besides  the  service  which  they  reserved  to 
themselves,  they  likewise  commonly  in  the  con- 
veyance, made  provision  for  their  own  acquittal 
against  tthe  king,  and  the  feoffee  took  the  whole 
barden  thereof  upon  himself:  and  therefore  in 
the  Book  of  Knights  Feess>f  Hen.  2'8  time,  in 
so  many  hundred  certificates  of  those  that  held 
imroediately  >of  the  king,  William  London  of 
Wilts  certifies  this;    «Quod  nullum   militem 

*  habeo  feofatum,  sed  debeo  defendere  feodum 

*  meuin  per  servitium  corporis  mei.'  Of  this 
nature  are  three  or  four  others.  All  the  rest 
ailer  certifies,  by  how  many,  knights  fees  he 
holds :  them  likewise  he  certifies  that  *  Defendit,' 
&c.  of  the  king,  by  a«ch  and  such  '  Milites  Feo- 
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'  fatos.*  And  in  these  deeds  of  Feoffment, 
after  the  reservation  to  the  feoffor,  was  this 
clau<:e  :  *  et  facicnd*  inde,'  sometimes  '  Forin- 

*  secum  ser\'itium,'  sometimes  *  Regale  servi- 

*  tium.'  Bract,  lib.  2.  fol.  36,  37.  and  Fleta, 
lib.  3.  cap.  14.  suith,  that  it  is  called,  <  Regale 

*  servitium,  ([wmx  c st* &>ervitium  Domini  Regis;' 
and  by  them  *  Regale  servitium,'  and  •  servi- 
'  tium  Domini  Regis,'  are  all  Qne  and  the 
same  thing.  To  that  therefore  I  shall  need  to 
^ive  no  further  answer.  By  the  same  Authors 
It  is  called  *  Forinsecum,  quia  capitur  foris  sive 

''  extra  servitium,  quod  fit  doinmo  capitali ;' 
and  that  is  the  meaning  of  the  word  ;  and  that 
it  is  culled  *  Forinsecum,'  in  regard  the  Service 
is  to  be  done  Forik,  that  is,  out  of  the  kingdom; 
is  cleared  to  your  lordships  by  these  Cases,  P. 
49  Hen.  3.  Com.  31.  Ed.  1,  Rot.  38,  Don. 
Cum.  llill.  33  Ed.  1,  Rot.  52.  Dors.  Cornage, 
which  we  know  is  to  wind  a  horn  within  the 
realm,  in  all  those  three  ca^es  is  called  '  servi- 
'  tium  Forinsecum  Domini  Regis  Cornegij ;' 
and  Castleguard  in  the  county  of  Northumber- 
land, .'at  the  castle  of  Bamburgh,  called  *  Fo- 

*  rinsecum  servitium  Domini  Regis.' 

To  the  second  part  of  this  Objection,  that 
this  service  hath  been  oflen  performed  bevond 
sea;  for  the  present  I  shall  give  Answer  there- 
unto but  in  part,  by  telling  your  lordships  with- 
out making  proof  thereof,  that  Escuage,  which 
is  all  the  penalty  that  lies  upon  the  Tenant  for 
his  default  cannot  be  assessed  but  in.  parlia- 
ment; which,  if  it  be  so,  proves  that  the  king 
cannot  command  this  service,  otherwise  than 
for  the  good  and  defence  of  the  realm,  in  re- 
gard that  if  it  be  otherwise,  no  Escuage  can  he 
assessed  without  consent  in  parliament ;  which 
by  intendment,  according  to  the  good  the  king- 
dom is  likely  to  receive  by  the  service,  will  pro- 
portinnabiy  lessen  or  increase  the  Escuage. 

My  I«ords,  That  this  Service  was  instituted 
for  the  Defence  of  the  realm,  appears  by  the 
care  the  law  hath  alwavs  taken  fur  the  increase 
and  preservation  of  these  services ;  so  that  if 
the  lord  purchase  part  of  the  land,  yet  the 
whole  service  remains :  which  being  entire, 
nnd  to  be  done  by  the  body  of  a  man,  in  that 
of  being  a  SLteward  or  bailiff,  or  other  private 
service,  makes  an  extinguishment  of  the  whole. 
The  Authorities  in  point  are  many ;  the  Sta- 
tute of  Morimaine  7  Ed.  1,  the  mischief  by 
conveying  lands  to  houses  of  religion  is  therb 
expressed  to  be,  *  Quod  servitia  quse  ex  hujus- 
'  modi  feodis  debentur,  et  qua;  ad  defensio- 

*  nem  regni  ah  initio  provisa  foerunt,  indebite 
'  subtrahantur.'  And  besides  the  declaration 
that  they  are  for  the  Defence  of  the  realm,  that^ 
Statute  likewise  promises  for  the  increase  of 
them;  for  if  the  lord  enters  not  within  a  vear 
and  a  day  after  the  Feoffment,  the  king  is  to 
enter ;  and  as  the  words  .of  the  Statute  are 

*  alios  inde  feoffavimus  per  certn  servitia  nobis 
'  inde  ad  defensionem  Regni  nostri  facienda,' 
the  words  ore  observable,  *  per  servitia  nobis 

*  inde  fiicienda ;'  for  though  the  service  be  to 
be  done  to  the  kmg,  it  is  to  be  done  *  ad  dcfen- 
<>»ioiiem  rrt^oi.'    'ihi*  eipiaina  the  Charter  o^ 
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Hon.  1,  inrolled  in  the  Rc-il  Rook  in  the  E\- 
ctiequer,  and  ciled  in  Mat.  Paris,  in  tlie  fir&t 
ieifof  llt?n.   I'a  reiiin  ;  where  the  kinj;  Trees 

.  Kui^litft-Strvice  1-auds  from  all  Gelds  and 
taxe>  ;  chat  \h:uv^  e.i!»ed  of  tliis  burden, '  apti 
'  et  pnriici  sint  ad  servitiuni  mcuin,  et  ad  de- 
'  fnisionem  re^ui  iiui/  hi  the  Dluck  Book  in 
ibe  KxclKquer,  to.  3.  Scutagc  is  thus  defined, 
'  ut  inveuR-ntc  in  regnum  hi»stiuiu  machina- 
'  tioue/  it  is  then  due :  see  Bracton  in  his  se- 

.coikd  book  fol.  36  and  3r»  that  they  are  so, 
'  Propter  exercitum  et  Patriae  tuitionem/  and 
to  be  perConaed  *  cert  is  temporibus  cum  casus 

*  et  nepebsitas  evenerii.'  Bract,  fol.  162.  *  Les 
^  fees  de  chatre  t'uerunt  purveans  ad  defence 

*  de  notre  realiue.'  Tlie  Books  are  express, 
the  35  Hen.  6,  41.  8  R.  fol.  105.  Talbot's  case, 
€  R**p.  fiil.  2.  Bruertt>n*3  ciisc,  InstituL  pi.  103. 
Co.  Preface  to  the  ninth  Report. 

For  the  fur:h'„r  cira.int;  of  what  is  said  al- 
ready, and  vUint  I  nrn  to  add,  it  is  observable, 
that  these  Services  are  not  croatcd  *  ex  provi- 

*  visionc  honiiuum,'  but  *  ex  provi«ione  lepis ;' 
.for  as  it  is  in  33  Hen.  6,  7.  and  sixth  Rep.  fol.  7. 

Whet*ler*s  Case,  if  the  king  grants  land  with- 
out  reserving  any  service  at  all,  or  *  absque 

*  aliquo  inde reddendo,'  the  Patentee  shall  ludd 
the  laud   hy  Knights-Service  in  capUr,     The 

•  Book  of  24  F.d.  3,  05.  Stamford  Prerogat.  fol. 
10.  lustitut.  pi.  73,  it  is  said  the  first  kings  of^ 
this  roalm  had  all  the  land  of  it  in  their  own 
hands ;  whid)  appears  likewise  by  this,  that  all 
the  l.tnds  within  tht;  kingdom  are  held  mediately 
or  iniinediatelr  of  the  orown.  In  the  trans- 
ferring liiL-e  kinds  to  the  several  inhabitants, 
we  see,  by  the  casts  before  cited,  that  the  caie 
and  ^To vision  of  tlie  law  was,  that  all  should 
by  tenure  of  the  crown  be  niride  liable  to  the 
defence  of  the  kingdom.  I  shall  briefly  there- 
fore show  h  >w  tlie  kiuj^s  of  this  realm  have 
e^crutcd  the  u-ust  for  the  J^cfence  of  both 
iand-aud  sea. 

Ami  first,  a  little  further  to  prosecute  the 
J.anil-Sprvice,  becanse  the  Tenure  by  Knightb- 
Suvice  ties  the  tenant  only  to  forty  days  ser- 
vice, and  that  for  tlie  Defence  of  the'  reahn 
only  in  general ;  tliey  therefore  reserved  divers 
oilier  teuitres  for  particular  and  certain  fcf- 
yices  ;  as  Grand-Serjeanties,  some  whereof,  as 
iti  tlie  Institutes,  fol.  106.  is  observed,  wrre 
for  service  of  honour  in  limes  of  pence;  and 
some  for  military  service,  of  which  last  sort,  as 
appears  in  tlie  Book  of  Srrjeanties  in  the  Ex- 
chequer, and  many  rolls  of  them  in  the  Tally- 
Oi»ice,  were  very  many;  some  whereof  txere  to 
carry  the  king's  banner,  some  to  sommous  the 
tenants  *  ad  exercitum,'  some  to  be  of  the 
vau«;uard,  some  of  the  rear  ;  some  to  serve  in 
Wales,   some  in  Scotland,  some  *  infra  qua- 

*  tuor  maria/  some  *  infra  Cinque  Partus  An- 

*  glix.*  Of  these  ^re  i*ervjces  of  all  sorts  ne- 
cessnry  for  an  army;  and  in  respect  of  the 
nuiltitude  of  these  inilitary  Serjeanties  orer 
others,  as  forgettiitg  theni,  Brit,  fol,  164.  in  his 
dertnirion  of  Grand-SerjeaiUy,  saith,  that  they 
are  *  Pur  defence  del  royaltne  ;'  and  FIcta  lib. 
3.  cap.   16.    *  Magna  Serjeantia  Rcgem  tan- 
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*  turn  rcspiciunt  et  Patriae  defeosionem.'  Be> 
sides  the  Grand-Seijennties,  o\'  this  nature  like- 
wise are  the  Tenure  of  Corn:ij;e,  to  give  warn- 
ing ot  tiiC  eneiiiirs  coming  into  tlie  kinpiora, 
and  the  Tenures  by  Castle-Guard:  thereby 
Littleton  were  11,000,  to  defend  the  Cr.stlis 
when  the  enemy  eiiteis  the  realm,  >v-iibin  t'<iru 
and  bulwarks  of  the  realm.  Mr.  Caiaden,  p. 
515,  observes,  there  were  1,115  in  liearySd* 
time,  whereof  a  great  part,  and  especially  sue:. 
as  were  r^on  the  sea-<^asis  and  froiiticDot 
ScoUaud  and  Wales,  the  places  of  grca'ejt 
danger,  uere  the  king's.  And  besides  liies? 
Grand-Serjeanties  tliat  v  ere  to  be  performed 
by  the. bodies  of  men,  there  are  Petty-Serje*n- 
tias  for  finding  of  Armour  of  all  soru  for  the 
war. 

My  Lords,  That  the  former  kings  did  ne- 
cute  this  power  of  Tenures  for  the  Defeuce  of 
the  renhn,  according  to  the  trust  the  lawrepctf- 
ed  in  thctn,  appears  further  in  this,  that  :n  the 
places  of  greatest  danger  there  ever  were  mo:  j 
of  them.  All  along  the  ^-coasts  of  Kent  anJ 
Sussex,  nearest  of  all  others  to  France,  are  the 
Cinque-Ports,  which  for  their  Sca-Service  bare 
all  the  jurisdiction  within  themselves,  that  ibe 
inhabitants,  for  weakening  these  parts,  mich: 
not  be  compelled  to  travel  out  of  theni  for  anj 
matters  of  justice,  and  divers  other  privilcfo; 
both  to  invite  the  people  to  live  there,  tiod  t) 
encourage  them  to  the  Defence  of  thrtse  p:'.ni. 
And  Dover  Cattle,  the  Key  of  the  KiD;dor, 
as  of  greatest  consequence,  so  hath  it  £W 
Tenures  by  Castle-Guard,  wanting  *ery  tVu, 
besides  dirers  Tenures  for  the  rcpairinf;  ol  the 
Castle ;  which  appears  by  the  Record  cansi 
the  (juire  of  Dover,  remaining  in  the  Exche- 
quer ;  w  liich  that  it  is  a  Record,  and  deur- 
mines  the  service  of  Uie  Cinque-Port^,  ?* 
Doonibday-Book  doth  the  Tenures  of  d.e  sc- 
tient  demesne,  appears  in  Comm'  37  Edw.  1, 
Hot.  35,  and  by  another  Record  added  to  (ha: 
Quire  of  Dover,  UO  £dw.4,  it  likewise  appears, 
that  in  the  time  of  war  the  king  is  to  maiiitaia 
in  that  Castle,  1,000  foot,  and  100  bnrsc. 
Next,  to  cofne  to  the  borders  of  Scotland,  there 
we  find  the  franchisement  of  the  bishopric  (! 
Durham,  instituted  likewise  for  that  pur^*  -f. 
for  the  defence  of  those  parts  ;  which  Wjii. ti 
the  Conqueror,  as  Malms,  fo.  157,  objenft. 
first  made  a  County  Palatine;  and  Wiiiili: 
bishop  thereof,  *  Ducempariter  et  Episcc'.ii, 

*  ut   refra'uaret  llebellionem  gcntis  gladi '.  ^'. 

*  reformaret  mores  eloquio.'  And  heside^ :.. 
this,  in  all  tlie  counties  of  Cumberland,  >-'• 
thumberlaud,  and  Westmoreland,  arv  noti 
such  Tenure;  for  the  Defence  of  the  rt-M', 
than  in  any  of  the  Inland  Counties,  and  d*  ^ 
likewise  most  proper  for  bodies.  Com.  F» 
3 1  F.-lw.  1,  Rot.  82.  It  is  there  found  by  Ii* -o- 
sition  returned  into  llie  Exchequer  out  of  K'" 
liament,  that  every  lord  of  a  town  widiin  tic 
county  of  Northumberland,  held  by  Cornae* 
when  the  Scots  entered ^he  realm.  Mr-  ^  »"^ 
den  in  his  Britannia,  p.  794  and  799,  niention- 
ing  the  great  number  of  Petty-Baronies  MjI 
Castles  all  along  tliose  marches^  which  Brit  M. 
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G7,nnd  Insdt.  foL  7d,  say  w^re  instituted  for 
iht'  Ut  fence  ot*  the  realtu  ;  observes  here  like- 
wise the  polyey  of  the  law,  and  Hkewite  in  the 
roany  Serjeanties  there,  iti  advancing  of  the 
king's  army,  to  be  of  the  vanguard,  and  in  the 
retreat  in  the  rear,  tho^e  people  best  knowing 
ihe  ways  and  possages  of  the  coaittry. 

Wiience,  nay  Jynds,  when  we  come  to  tlie 
Marches  of  Wales,  there  we  find  another  Coun- 
ty Paiatine,  I  mean  that  oi  Chester,  and  the 
ciire  of  Chester  and  his  baruns  to  oppose  the 
Welsh  invasions  upon  these  Murches;  besides 
the  (ike  servicesf,  as  upon  the  borders  of  Soot- 
land,  there  were  Hkewisemany  Lords  Marcl»ers 
of  stiveral  baronies,  who  had  adtninistnitiun  of 
all  justice  within  themselves,  •  secundum  legem 

*  Marches :'  and  for  their  service  to  be  done 
a;;aiust  the  Welsh,  they  had  two  special  Privi- 
leges, that  is,  the  third  penny  of  all  the  Spoils 
in  the  war,  as  was  HC^udjrcd  in  parliament,  the 
20  Kdw.  1,  Banc.  Uegi^  Hot.  123,  in  tl)at  great 
C  a»e  bel'veen  the  earls  of  Gloccster  and  Here- 
ford, and  in  the  Parliament  Book,  <20  Kdw.  1. 
And,  secondly,  alt  the  Prisoners  that  they  rook 
in  the  wars,  *  per  con^uetudineni  Marchia*,* 
l>eIoiiged  to  the  lakers  of  them.  Trin.  25  Kd. 
1,  Rot.  28,  Co.     Roger  de  Kownwell,  *  in  par- 

*  libus  Montgomery,  in  guerra  Wallia;,*  'JJi  Ed. 
1 ,  had  taken  three  Welsh  prisoners ;  and  be- 
cause, bj  the  king*s  command,  they  were  re- 
leased oi  their  imprisonment,  it  is  there  adjudg- 
ed, that  the  king  should  pay  him  40/.  in  recom- 
pense thereof.  And  so  it  was  adjudged,  Com' 
Hill.  25  Edw.  1,  Hot.  11,  dors. 

My  Lords,  His  majesty  is  in -the  actoal  pos- 
session of  these  Military  Services,  by  taking 
the  profits  of  Wards,  Marriages,  Releases,  Li- 
ceiiceSy  Forfeitures  for  Alienations,  and  primer 
seliin,  as  fruits  of  them. — That  the  profits  of 
Wards  and  Marriages  are  to  be  spent  in  wars, 
for  the  Defence  of  ihe  realm,  as  well  as  for  the 
brinr;ing  up  the  Ward,  the  Books  are,  35  Ifen. 
C,  41,  Bnt.  162.  That  the  king  receives  the 
profits,  because  he  is  nbt  able  to  do  the  ser^'ice. 
If  the  king's  Ward  was  within  age,  when  the 
tenants  were  summoned  ad  eiercitumy  he  paid 
no  Escoage,  as  is  adjudged,  M.  20,  Edw.  1, 
Rot.  9,  &  30,  Coram'  and  M.  23  Edw.  1,  Br. 
irrot.  So  it  is  for  Reliefs  and  Licences ;  and 
Forfeitures  of  Alienation  of  the  king's  Tenant 
without  his  consent  might  not  be  altered  ;  and 
for  primer  seiitin,  the  king  was  to  rtceive  the 
profits  till  the  Tenant,  by  his  ^**4mage,  bad  as- 
sured the  king  of  his  service ;  tL^  summons  al- 
ways comtnandintr  him  to  be  at  the  place  of 
rendez\'0tts,  '  in  fide  et  homagio  quibus  nobis 
'  tenemini.'  Alt  these  things  being  hut  fruits 
that  fall  from  these  military  services. 

My  Lords,  Now  to  come  to  the  Sea-Service ; 
the  cure  and  execution  of  this  trust  by  Tenures, 
wad  extended  likewise  to  the  Defence  of  the 
sea.  The  town  of  Lewis  in  Sussex  holds  by 
this  service,  *  quod  si  rei  ad  mare  custodiend* 

*  suos  iniitere  vulniaset,'  they  paid  so  much 
money,  '  et  hos  habebant  qui  in  navibus  arma 

*  cusiodiebant.'  Tliis,  my  lords,  is  in  Dooms- 
da  j-Buok  :   In  Colchester  every  house  to  pay 


0(i.  per  ann.  *  ad  I'ictuin  soldior*  regis,  ad  cx- 

*  peditionem  terrse  vid  maris.*      Warwick,  •  Si 

*  rex  per  mare  contra  ho^itis  ibat,'  the  niwn 
was  to  find  fou^"  bomswaius.  .'Sali&hury,  tt.rn  to 
pay  so  rauclf  money,  »  ad  pascendum  J.n**ltcor- 

*  los  dinuini  rijris,'  which,  us  Florentius  ex- 
plains the  wi)rd,  he  *  minisreros  nauticij,.' 
Gloce^ter,  and  other  places  tmU  a  weigiit  t.f 
iron,  '  ad  claves  navium  regts.'  Orhn-s,  to 
find  horstb  Ut  carry  afmour  "and  weapons  to 
the  bhjps.  My  lords,  of  this  natufe  ure  nuiiiy 
in  that  Book,  which  particularly  to  meniion,  to 
gain  time,  I  wiU  oiuit. 

That  tlii?  Tenures  of  this  kind  nftrr  tt  r  Con- 
queror's time,  continued  iti  ust,  and  uoic  veil 
known,  appgviis  hy  the   l(ei;fsuT   f*..    ?,  wImihj' 
:imongsiijthcrserv;(Cs,  u  ths  of  Shipjimu  yls^> 
instanced  in  t'lcse  wor<U  :  'Qnod  datiiat  trmre 

*  de  nobis  per  i.bcniin  tcr^itnim'invcuitM'.dt  n.)- 

*  l^ii  quinine  m\M  s  pt  r  ann-aal'  her\  timii.'  In 
the  Ittr-Koll  of  K^sex,  13  Kd.  1.  Hot.  7,  it  is 
presented  that  Uie  tuv\n  of  Mahlon,  ♦  t<  tit-t  |.t  r 

*  Serjeantiarn  invcnieiuli  Uiinm  n.ixtMu  qnaiido- 

*  cuiique  rex  nec<-s>e  hahueUt  ire   vol  nutt^re 

*  propti-r  nc»»:olmm  rti;ni.'  And  lionj  the  tMiie 
they  came  to  ihe  place  of  their  reitdozvonti,  to 
stay  in  the  service  forty  d;iys,  *  sninptbub  pm- 

*  priis.'  And  htingthere  presented,  ihac  ilky 
made  Drfnuhatthe  VVeUh  war,  tliev  yA<.\\d  they 
had  no  sun  mi  cm. 

So,  my  Lords,  in  the  Book  of  Serjeantics  of 
Edward  I'stime,  in  Kent,  the  town  of  Kilhng- 
hornc  is  to  find  one  Ship;  and  in  the  county 
of  Berks,  Fulke  Caudry  holds  the  mnnor  of 
Padwortli,  *  per  scijeantiaiu   iijveniendi  ser\'i- 

*  enteui,'  to  perform  Sea-Service,  Bract.  20, 
8  Ed.  2,  Rot.  40,  William  Dier,  in  the  count)- 
of  Sussex,  to  find  a  certain  proportion  of  Cord- 
age. Iter  Cantiffi,  21  Edw.  1,  Rot.  46,  Solo- 
mon de  Canipis  holds  ^  per  serjeantiarn  tenen- 

*  di  caput  doinif)i  regis,'  when  he  is  at  sen,  *  si 

*  necesse  fuerit  ;*  and  so  Rot.  30,  another  in 
the  same  Iter-Roll.  The  Cinque  Ports  and 
their  members  are  to  find  20  men,  and  a  mas- 
ter, *  benearmatos  et  bene  ariatos;'  from  the 
time  that  they  come  to  their  rendeivous,  they 
are  to  continue  in  the  service  15  dnys,  at  their 
own  charge,  and  afterwards  so  lon^  as  the  king 
pleascth  ; '  but  after  the  15  days,  the  king  is  to 
pay  the  master  6d.  a  day,  and  the  rest  3d.  a 
day  for  their  wages.  This  Ser\  ice  appears  by 
the  Record  of  the  (Juireof  Dover  belore-nien- 
tioued,  and  the  Puicat  Roll  7  Hen.  7,  b(*th 
which  Records  imjdy,  tiiat  tl-.is  Service  of  theirs 
cannot  be  exacted,  otherwise  than  for  the  De- 
fence of  the  Sea ;  for  it  cannot  he  demanded 
butH)nce  in  a  year,  nor  then  neither,  '  nibi  ne- 

*  cesscfuerit.'  Pari.  Pet.  1  Edw.  .^,  Rot.  4. 
the  Barons  of  the  Ports,  in  consideration  of  this 
Sea -Service,  pray  a  confirmation  of  their  Liher- 
ties,  ♦  pro  satvatione  dicti  'Navigii  ct  Rtgni  ;* 
and  commonly  when  the  Land-Strvice  wns 
summoned,  these  were  likewise  summoned  to 
the  same  service  at  sea,  as  appears  by  the  Close 
Roils,  28  Edw.  1,  m.  15.  Hi  VAU^ .  1,  and  34 
Edw.  1,  111.  15,  16.  In  all  which  years  the 
Land-Service  was  summoned  for  Scotland,  and 
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absolote  freedom  m  tlieir  Persons,  butqualiiied 
in  the  other  of  Property,  not  taxable  at  the 
will,  as  Villains,  but  for  tbe  Defence  and  oiher 
necessar^r  affairs  of  the  realm,  they  might  be 
taxed  without  consent  in  parliament.  Mjr 
Lords,  that  these  had  a  divided  estate  from 
other  free  tenants,  is  clear.  And  first,  for  Te- 
nants in  ancient  Demesne :  it  is  to  be  qaes- 
tioned  whether  such  land  be  ancient  De- 
mesne, yea  or  no;  the^  issue  is  in  these 
words,  VVhethcr  it  be  ancient  Demesne  or  frank 
Fee.  By  this  it  appeareth  ihey  have  not  a 
frank  and  free  estate^  as  tbe  others  bate; 
and  as  all  our  Books  agree,  they  have  no  Vo(e 
in  parliament,  fojr  they  have  no  voice  in  ik 
election  of  knights,  nor  pay  to  the  expences  of 
the  Knights  that  serve  iu  parliament,  nor  Sol- 
diera  granted  in  parliament,  Na.'  Brev.  79. 
and  14.  It  is  often  disputed  in  our  Books, 
whether  acts  d(  parliament  e!Ltend  to  tbem, 
unless  they  be  especially  named ;  neither  can 
they  sue  at  common-law  for  any  thin^  that  con- 
cerns the  Freehold,  but  only  by  a  Wnt  of  Rifht 
close  within  themselves.  And  tlierefore  Brac- 
ton,  fo.  209,  calls  them  *  ViUanos  Privilegiaios.' 
The  same  it  is  of .  Burgesses  within  diiesard 
boroughs :  and  therefore  the  Statute  of  Merlon 
makes  it  a  dispara|;ement  for  the  lord  to  marrv 
his  Ward,  <  villanis  et  aliis^sicut  Burgensibus,' 
Na.  Br.  7,  and  other  books.  No  Assize*  will 
lie  for  such  Lands,  but  they  are  impleadabie 
without  original  writ,  by  a  Bill  of  fresh  force; 
and  as  a  chattel,  they  may  devise  their  land. 
By  the  Statute  1  Ed.  2,  •  de  militibus,'  for 
such  land  and  ancient  demesne,  no  mao  is 
compellable  to  take  the  Order  of  Kni|btbood. 
Much  more  might  be  brought  in  proot  of  this, 
which  I  omit. 

My  Lords,  all  our  Books  agree,  the  Tenaats 
in  ancient  Demesne  were-  to  plow  and  manure 
the  king's  lands,  being  his  demesne.  In  a 
Manuscript  that  I  have  seen,  the  Author 
saitH,  that  he  hath  an  ancient  Manuscript 
which  saith,  '  That  the  corn,  and  other  ric- 

<  tuals,  arising  hereby,  was  to  store  tbe  king's 
^  Garrisous  and  Castles ;   and  considering  tbe 

<  numbers  of  those  Garrisons,  there  bein; 
'  above  J, 000  of  them  in  the  king's  hand  at  the 

*  Conquest,  as  appears  by  Doomsdaj-Book, 

<  and  that  tho$e  Manors  fur  the  most  part  are 
'  grent,  and  the  greatest  part  of  the  Socage- 

*  Tenures,  till  Henry  2*ds  time,  as  appears  by 

*  the  Black  Book,  lib.  1.  c.  23,  were  to  find 

*  Victuals  of  all  sorts,  in  kind,  for  the  proiiaoo 

*  of  the  king's  houshold,  and  were  in  his  time 

*  turned  into  Rents/  Although  this  may  seem 
probable,  yet  because  I  ha^ve  not  seen  the  ma- 
nuscript, I  will  insist  no  more  upon  it 

That  for  which  these,and  the  Tenures  of  Bar- 
gage  in  tlie  king's  cities  and  boroughs,  were 
mentioned  in  the  raising  of  Monies  fqr  the  ne- 
cessary aflPairs  of  tbe  state;  that  these  were  an- 
ciently talliable  without  their  consent  in  parlia- 
ment, is  so  plain  and  frequent  in  the  Exchequer 
Rolls,  as  that  I  intend  to  cite  nothing  in  proof 
thereof;  it  will  be  admitted  by  them  that  ar?tie 
on  the  other  side.     That  which  I  shall  eodta- 


the  summons  both  for  the  one  and  the  other 
run  in  the  st\m^  words,  commanding  them  to 
be  at  the  place,  *  cum  toto  servitio  vestro  quod 
'  nobis  dcbetis,^  whicii  shews  it  to  be  a  Service 
by  Tenure.  That  these  services  of  theirs  are 
for  the  Defence  of  the  realm,  and  iikev^ise  that 
there  are  many  other  of  the  like  nature  besides 
these,  which  by  a  superficial  reading  of  two  or 
three  Iter-Rolls,  I  have  cited,  appears  by  ihe 
Parliament-Roll,  13  Ed.  3,^  pars  1,  M.  11, 
'  where  it  is  dedared  in  these  words,  That  the 
Cinque  Ports  and  other  great  towns  and  havens 
are  franchised,  *  pur  estre  et  mure  inter  nous 

*  et  aliens,'  if  it  shall  fall  out  that  they  shall 
endeavour,  *  notre  enter  et  assay  et  sunt  tenus 
'  a  ceo  faire.'  My  Lords,  a  fuller  Declaration 
than  this  there  cannot  be,  that  both  the  ports, 
and  havens,  and  sea-towns,  are  bound  to  the 
service  of  Shipping,  for  the  extraordinary  De- 
fence of  the  realm,  as  well  as  the  ordinary. 

I  have  now  done  with  the  Service  in  kind ; 
and  because  these  which  immediately  tend  to 
action  alone,  were  not  suflScient  to  defend  the 
realm  ;  and  this  in  the  frame  and  first  constitu- 
tion of  the  Commonwealth  being  foreseen,  and 
that  the  land,  '  Fundus  Regni,'  the  most  visible 
and  constant  Supplies  of  our  Wants,  was  best 
able  to  supply  tliis  likewise ;  therefore  be- 
sides them,  there  were  divers  other  Tenures 
created  for  that  purpose.  Those  which  I  am 
next  to  spenk  of,  are  such  as  supply  his  ma- 
jesty with  Money  for  that  purpose. 

In  the  Black  Book  in  the  Exchequer,  lib.  1. 
cap.  7,  it  is  said,  that  in  particular '  Regni  statu 

*  ad  stipendia  et  donativa  Militum  et  alia  ne- 

*  cessaria  et  castellis,'  and  other  lands  '  in  qui- 
^  bus  agricultiira  non  exercebatur  pecunia  nu- 
'  merata  successebat.*  It  might  from  hence  be 
colourably  inferred,  that  in  respect  *  ex  provi- 

*  sione  Legis,'  upon  the  kin^s  passing  of  lands, 
A  Tenure  for  Knights  Service  for  the  Defence 
of  the  realm  was  to  be  reserved ;  that  in  case 
upon  such  grants,  Rents  only,  without  any 
such  Tenure,  were  reserved,  yet  that  Money 
should  be  imployed  for  Soldiers  Wages,  and 
other  necessary  affairs  of  the  Commonwealth, 
'  ad  stipendia  MiHtum  et  alia  necessaria.'  But 
not  to  press  this  further,  it  is  plaiti,  that  all  men 
within  the  kingdom  were  not  equally  inherit- 
able, either  to  the  body  or  propriety  of  lands 
or  goods,  but  that  there  are  decrees  and  ranks, 
and  each  differing  from  other  m  all  these.  1. 
Villains.  2.  Freeholders,  either  by  Knights 
Service,  or  Free  Socage.  3.  Tenants  of  an- 
cient demesne,  and  that  held  by  Burgage  witliin 
cities  and  borough  towns. 

1.  I'or  the  Villain,  we  know,  that  as  to  his 
lord  he  had  freedom  in  neither ;  in  respect  of 
his  body,  he  could  not  *  ire  quo  voluit ;'  but  the 
lord  at  his  will  might  imprison  him,  and  in  re- 
spect of  his  land  and  goods  he  might  tax  him 
'  de  haut  et  de^bass.' 

3.  The  Freeholders,  the  greatest  part  of  the 
realm,  always  had  an  absolute  freedom  in  them 
both. 

The  third  sort,  and  those  are  the  Tenants  in 
ancient  Demesne  and  Burghers,  they  had  an 
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vour  to  prove  is,  that  these  were  not  taliiable  at 
the  king's  will  and  pleualire,  but  only  for  the 
Defence  and  other  necessities  of  state,  Na.  Br. 
fo.  15.  49  £d.  3.  22.  They  be  not  taliiable, 
'  de  haut  et  bass,'  as  villains  are;  and  therefore 
Bracton,  f.  209.  calls  theoi  ^  villanos  privilegia- 
<  t05,'  lib.  pari.  fo.  112. '  talliare  et  rationabile 

*  nuiilium  d^re  pro  necessitate.'     Na.  Br.  14. 

*  taliiable  pur  grand  cau^e./  Rot.  Pari.  6  £dw. 
3.  Comniibsions  to  tax  cities  and  boroughs,  and 
ancient  demesne,  upon  Petitions  of  the  com- 
mons revoked,  and  Writs  in  due  form  to  be 
lent;  and  for  the  time  to  ceme,  the  king  shall 
not  assess,  but  in  such  a  manner,  *  come  ad 
'  estre  fait  en  temps  de  ceux  Ancestors  et  come 
'  il  denera  pur  reason.'  The  occasion  not  re- 
quinn((  it,  1  shall  say  nothing  of  it,  when  these 
Taxes  were  disused.  My  Lords,  I  have  now  done 
with  the  Tenures,  the  first  way  whereby  the 
law  bath  provided  for  the  safety  of  this  realm ; 
which  of  themselves  not  enabling  the  kings  in- 
tnisted  therewithal  sufficiently  to  do  it,  the  law , 
therefore,  besides  the  honours,  castles,  manors, 
and  other  constant  revenues  of  the  crown,  for 
the  supportation  of  the  ordinary  charges  tliere- 
off  hath  appointed  unto  it  divers  Prerogatives, 
for  ihe  extraordinary,  and  for  this  of  the  De- 
fence of  the  reahu^'as  one  of  the  chiefest  of 
them ;  these  Prerogatives  then  have  an  influ- 
ence into  the  states  of  all  the  subjects  in  the 
realm,  and  are  so  many,  that,  to  gain  time,  I 
will  omit  to  mention  any  of  them. 

That  which  I  will  insist  upon,  will  be  to 
prove,  that  the  things  coming  to  the  Crown  by 
ibis  Prerogative  way,  are  to  be  employed  for 
the  defence;  and  other  public  affairs  of  the  realm. 

In  his  majesty  there  is  a  double  capacity,  na- 
tural and  politic.  All  his  Prerogatives  are  jure 
cororutf  and  of  all  such  things  he  is  seised  Jure 
corona: ;  and  therefore,  as  in  other  corporations, 
such  things  are  patrimania  et  bona  publico,  to 
be  employed  for  the  common  good,  so  likewise 
by  the  same  reason  here.  The  reason  why  the 
king  hath  Treasure  Trove,  and  gold  and  silver 
Mines  in  the  earth  in  the  case  of  Mines,  is  de- 
clared to  be,  because  the  king  is  hereby  to  de- 
fend the  kingdom :  and  in  the  Institute  in  the 
Tide  of  Socage,  fo.  38.  137.  the  reason  of 
many  of  the  rest :  *  Quia  thesaurus  regis  est  fun- 
'  damentum  belli  et  firmamentum  pacis .'  This 
I  conceive  to  be  the  reason,  that  by  the  Statute 
14  Ed.  3.  cap.  1.  Escheats,  Wardships,  Cus- 
toms, and  Profits  arising  o(  the  realm  of  Eng- 
land should  be  declared  to  be  spent  for  the 
safeguard  of  the  realm,  more  than  th^  profits  of 
the  king's  manors  and  lands ;  and  of  the  differ- 
ence made  in  the  Conmi'  M.  3.  Rich.  3.  Lon- 
don, between  <  Rectas  promissiones  Regni/ 
v'bich  by  the  advice  of  the  Lords  of  the  Council 
were  to  be  spent  in  the  household,  and  the 
other  profits  of  the  crown  to  be  spent '  Circa 

*  salyationem  et  defensionem  i-egni.'  In  the 
Parliament  Roll,  6  Rich.  N.  42.  the  commons 
petition  that  the  kins  will  live  of  his  own  reve- 
nues; and  that  Wards,  Marriages,  Releases,  Es- 
cheats, Forfeitures,  and  other  Profits  of  the 
Crtwn^  may  be  kept  to  be  spent  upon  the  wars 


for  the  Defence  of  the  kingdom  :  which  shew- 
feth,  that  there  was  always  a  difference  made 
hetween  the  Profits  arising  of  the  king's  Manors 
and  Lands,  and  that  which  rose  by  the  Prero- 
gative, c.i»ual  and  accidental  ways.  My  Lords, 
I  have  now  done  with  these. 

I'he  third  way  the  law  hath  provided  for  tlie 
Defence  of  the  kingdom,  is  particular  Supplies 
of  Money  fir  the  Defence  of  the  Sea  alone  in 
times  of  danger,  both  ordinary  and  extraordi- 
nary ;  for  besides  the  ^ppUes  of  Money  before- 
mentioned,  ^hich  are  to  be  employed  for  the 
good  and  defence  of  the  realm  in  general,  as  in 
the  oXher  cases  where  the  law  putteth  the  king 
to  any  particular  charge  for  the  protection  of 
the  Subject,  it  always  enables  him  thereunto, 
and' yields  him  particular  supplies  of  money 
for  the  maintenance  of  the  chaq^;  so  here  the 
Courts  of  Justice,  for  the  preservation  of  us  in 
our  Rights,  are  supported  at  bis  charge;  and 
that  is  the  reason  why  he  hath  all  Fines  and 
Amerciaments,  the  goods  of  outlawed  men  in 
personal  actions.  Bract,  lib.  3.  cap.  13,  fo.  129. 
and  Fines  for  purchasing  of  Original  Writs,  ^  et 
'  pro  licentiis  concordandi,'  which,  in  supposi- 
tion of  law,  are  paid  for  not  proceedmg,  and 
troubling  the  court  without  cause.  The  king's 
Justices  who  are  maintained  in  their  places  at 
the  king's  chaQ|e,  these  are  the '  vectigal' jusii- 
'  ciar'.'  The  Defence  of  the  Yealm  extends  it- 
self to  many  particulars  of  the  Church,  and  of 
Religion :  and  therefore  in  the  summons  of  par- 
liament, the  cause  of  the  calling  the  parliament 
is  always  declared  to  be  ^  Pro  defeusione  eccle* 
'  sias  Anglias '  in  particular,  as  well  as  *  Totius 

*  Regni.'  His  majesty  therefore  hath  the  Tem- 
poralities of  Bishopricks,  tede  vacnnte,  a  great 
prerogative,  and  that  which  patrons  have  not ; 
with  an  addition  of  the  First  Fruits  and  Tenths 
of  them,  and  all  other  Ecclesiastical  Promotions 
and  Benefices  in  Henry  the  Sth's  time,  and 
likewise  the  Tithes  of  all  lands  which  lie  not 
within  any  parish. 

For  Defence  of  the  Land  alone,  besides  those 
Military  Services  before-mentioned,  the.profits 
of  Wards  and  Marriages,  which,  as  I  have  read, 
no  other  Christian  prince  hath  as  a  Fruit  of 
them«  are  received  for  that  purpose.  So  it  is 
for  the  Sea,  in  Rotv  Sco.  10  Ed.  6,  m.  16^ 
it  is  said  that  the  king  and  his  ancestors  are 

*  Domini  Maris  Anglicani  et  defensores  contra 

*  hostiom  invasiones  ante  hoc  tempus  exis- 
<  ten^^es.'  For  the  supporting  of  this  Charge 
therefore,  they  have  not  only  had  the  Grand 
Customs  of  the  Mark  and  Demy-Mark  upon 
the  Wool,  Wool-Feils  and  Leather,  and  the 
Prisage ;  that  is,  one  Tun  of  Wine  before  the 
mast,  and  another  abaft  the  mast  of  every  ship, 
which  were  even  due  by  the  Common  Law,  as 
appears  by  the  Book  of  my  lord  Dyer,  i  Eliz. 
165,  and  sir  John  Davics  Reports,  fo.  8,  et  9, 
and  implied  by  Mag.  Char.  cap.  30,  that  Mer- 
chants may  trade  '  per  rectas  et  antiqoas  con- 
'  suetudines;'  but  likewise  divers  others  things 
were  afterwards  granted  by  act  of  parliament 
in  addition  to  them.  As  first,  the  Petty-Cus- 
toms began  31  £d.  1,  and  were  made  perpetual 
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by  the  Statute  of  97  Ed.  3.  cap.  26,  and  like- 
wise divers  Aids  and  Sul>Bidie»,  which  are  an  in- 
crease of  Cujtom  upon  the  StnpJe  Cunmiodities 
of  Wool,  Wool- Fells,  6cc.  Leather  and  'lunnage 
and  Wines,  and  Poundage,  and  increase  upeii 
all  other  things  cither  imported  or  exported, 
either  by  Denizens  or  Aliens.  Thatwhii-hin  this 
kind  was  taken  by  hisumjesty  in  the  llih  year 
of  bis  reign,  when  this  Writ  issued  forth,  was 
300,000/.  and  upwards.  The  Aids  und  Subsi- 
dies, 9nd  likewise  the  Tiffiunge  and  Ponn^a^e 
anciently  granted  upun  particular  occasion? 
only,  and  ar'terwardsto  the  late  kings  ani  queens 
for  their  lives  by  act  of  parliament,  and  now 
taken  by  his  innjebty,  and  likewise  the  new  Im- 
position, altogether  maKes  up  the  aforesaid  sum 
of  300,000/.  Of  the  iegaliry  thereof  I  ii»tend 
not  to  speak,  fur  in  case  his  majesty  n)ay  im- 
P96e  upon  Merchandize  what  himself  pleaseth, 
there  will  be  less  cause  to  fax  the  Inland  coun- 
ties ;  and  in  case  he  cannot  do  it,  it  will  be 
strongly  presumed,  that  he  can  much  less  tax 
them.  The  proving  these  two  thin  us  herein  will 
«er\'e  my  turn:  1.  That  his  majesty  dc  facto 
takes  them,  and  that  tiiis  judicially  appears  to 
your  lordsbips  in  the  court ;  and,  2,  that  these 
and  the  ancient  Customs,  are  for  the  Defence 
of  the  sea. 

For  the  first,  it  was  declared  by  his  majesty 
in  the  last  parliament,  and  annexed  to  the  Pe- 
tition o(  P.ight  as  part  of  it,  that  his  majesty 
took  them,  and  could  not  be  without  them; 
whereof  he  likewise  desired  the  Judges  to  take 
notice,  and  that  they  might  so  do,  it  is  inrolled 
both  ir»  tliis  and  other  the  courts  of  Westmin- 
ster-h^U. 

For  the  second,  that  the  grant  of  Custom  is 
principally  for  protection  of  Merchants  at  sea 
against  the  enemies  6f  the  realm,  and  pirates, 
the  commou  enemies  of  all  nations,  sir  John 
Davies  Reports,  fo.  9,  and  13  ;  and  that  those, 
and  likewise  the  Impositions  are  for  that  pur- 
pose, was  held  by  many  of  the  Judges  in  the 
Argument  ofBalrs  Case  7  Jac.  in  the  Exche- 
quer, in  the  Case  of  Impositions  upon  Cur- 
rants, and  likewise  by  the  king's  coimsel,  when 
the  same  case  afterwards  dame  to  l>e  debated  in 
parliament,  and  was  one  of  the  main  Reasons 
urged  by  them  for  the  maintenance  of  that 
Judgment.  That  the  Aids  and  Subsidies,  and 
likewise  Tonnage  and  Poundage,  before  they 
were  granted  for  life,  were  not  only  for  the  Pro- 
tection of  Merchants,  tiud  the  ordinary  Defence 
of  the  sea,  but  also  for  the  Defence  thereof  in 
times  of  extraordinary  danger,  and  finom  Inva- 
sion from  enemies,  appears  by  the  several 
Grants  of  them  in  the  parliament  Rolls.  Rot. 
Pari.  1  Rich.  9.  pars  3,  ^I.  9,  and  $7,  the  king- 
dom being  in  pomt  to  be  lost  by  the  enemies  of 
Spain  and  France,  and  divers  others  there  men- 
tioned, who  made  war  against  us  both  at  land 
•and  sea,  a  Subsidy  upon  the  grand  Customs  was 
granted,  as  the  words  are,  '  pur  le  defence  ft 
*  rescous  del  kingdome ;'  this  was  for  two  years, 
tind  persons  assigned  to  receive  and  expend  the 
money.  Comm*  Mich.  3.  Rich.  9,  London : 
William  Wallworth  and  John  Philpot,  citizens 


of  London,  appointed  ^he  treasurers  of  it,  upim 
their  account,  shew  the  parriculard  biw  tlii^ 
Money  was  expended,  '  circsi  salvationem  et 
*  delusion  em  regni,'and  were  discharged.  Hot. 
Pari.  3  Rich.  ?,   M.  16,  and  17.    The  saoie 
cause  continuing;  Enemies  intended  to  blot  out 
the  name  of  the  Enwlibh  from  under  ))ea\en, 
the  Subsidy  continued  lor  a  vear  longer.  Hut 
Pari.  5  Rich.  2,  pars.  2  M.  14,  and  15.    Too- 
nage  and  Poundage  granted   *  assint  pre  iuit 
'  apply  sur  safeguard  del  Mors,'  and  the  kii>'^ 
at  tUe  Petition  of  the  Commons  appoiuts  Ue* 
ceivers.  6  Rich.  2,  M.  13,  the  Common?  co!i>- 
plain,  that  notwithstanding  the  Grant  of  Tun- 
nage  and  Poundage,  the  sea  is  not  kept,  rad 
therefore  persons  named  and  assigned  in  parlia- 
ment to   receive  the  money,  and  to  do  i*. 
10  Rich.  2,   M.  1.  Tonnage   and  Poundage 
for  » year.     11  Rich.  2,  M.  6,  and  12.  Ton- 
nage and  Poundage  and  Subsidy  for  a  year. 
12  Rich.  3,  M.  20.  both  for  a  year.  14  Ri  Ji.  2, 
M.  16,  both  for  a  year.  17  Rich.  2,  M.  12,  to  h 
for  3  years*  20  Rich.  2,  M.  28,  s'.ibsidy  lor  5 
years,  and  Tonnage  and  Poundage  for  3  years. 
2   Hen.  4,   M.   9,  both   for   two  yeanj.    6 
lien.  4,     M.  9,  Pnd    10,    both  for  2  year?, 
upon  condition  to  cease  if  the  king  before  S(. 
Hilary  provided  not  sufficient  army  for  the  sea. 
8  Hen.  4,  M.  9,  and  9  Hen  4,  M.  16,  bothfijr 
2  years,  for  the  common  commodity  and  de- 
fence of  the  realm.  13  Hen.  4,  M.  10,  and  11, 
for  1  year,  so  as  the  same  be  confesised  to  pro- 
ceed out  of  their  own  good  will,  and  not  out 
of  duty.  5  Hen.  5,  for4  years,  upon  many  con- 
ditions. 1  Hen.  6,  M.  9,  for  2  years.  S  Hen.  t», 
M.  17,  Subsidy  For  3  years.  Tonnage sftid  Pound- 
age for  1  year.  4  Hen.  6,  M.  22,  6  Hen.  6,  M. 
11,  for  2  years  Tonnage  and  Poundage;  and 
6s.  8d.  upon  every  man  within  a  paribb-cburcli 
that  hath  20  nobles,  and  6s.  Sd.  upon  eierr 
Knights-Fee  held  itnmediately  of  the  king.  8 
Hen.  6,M.  15,  Tonnage  and  Poundage  to  con- 
tinue until  th^  next  parliament,  9  Hen.  6,  M. 
14,  both,  and  for  2  years.  10  Hen.  6,  M.  21, 
for  2  years.  23  Hen.  6,  M.   16,  for  4  year>, 
and  double  upon  strangers.  27  Hen  6,  M.  20, 
and  23,  for  5  years.  37  Hen.  6,  M.  8,  and  12, 
Tonnage  and  Poundage  first  granted  for  Hie; 
and  M.  41,  assigned  into  the  subject*  baodi 
for  3  years  for  the  good  of  the  seas. 

My  Lords,  either  by  the  Granl  itself  of  tbem, 
or  by  the  Declaration  of  the  cause  of  the  call- 
ing of  the  Parliament,  it  appears,  that  tlic^e 
were  all  granted  upon  extraordinary  occasion>: 
and  when  they  come  to  be  granted  for  life,  a* 
appears  by  the  Rolls  and  printed  Statutes  of  1« 
Ed.  4,  c.  13,  they  were  not  only  granted  fordw 
ordinary  defence  of  the  realm,  and  principtlly 
of  the  sea ;  but  likewise  that  the  kings  migh^ 
always  have  in  rt'adiness  a  stock  of  money  m 
their  hands  to  withstand  an  invasion,  as  is  d<?- 
clared  by  the  very  words  of  those  statutes. 

My  Lords,  bis  majesty  is  in  possession  of 
them,  and  was  pleased  by  his  ProclamtUon 
printed  1626,  declaring  the  cause  of  ibe  Disso- 
lution of  the  last  parliament,  as  appears  p.  tj» 
to  declare  that  they  wefe  always  granted  to  b» 
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pra<;cnitors,  for  the  guarding  of  the  Seas,  and 
satiety  and  defence  of  the  reahn ;  and  p.  18,  is 
graciously  pleased  in  these  words,  to  declare 
that  be  doth,  and  mubt  still  pursue  those  ends, 
and  undergo  that  chai'ge  for  wliicb  they  were 
firsiC  granted  to  the  cruwn ;  and  p.  44,  that  he  >. 
receives  them  for  tlie  guarding  of  the  Seas,  and 
Defence  of  Uie  realm. 

My  Lords,  I  have  now  done  with  the  Ways 
which  I  first  propounded,  wherehy  the  law  hath 
provided  for  the  Defence  of  the  Realm.  I  shall 
adtl  this  oiflr,  That  by  the  Statute  of  Winches- 
ter, which  was  made  in  13  Edw.  1,  every  man 

*  secundum  statum  et  facultates,'  for  the  words 
of  the  Statute  are  according  to  the  quantity  of 
his  Lands  and  Goods,  is  to  find  horse  and  ar- 
mour far  the  Defence  of  the  realm ;  for  that^ 
the  Statute  in  this  particular,  extends  not  only 
to  the  keepiug  of  the  Sea,  but  likewise  to  the 
Defence  against  Foceignefs,  is  declared  in  the 
Parliament  Roll  of  3  Rich.  2,  M.  36.  and  by 
the  Statute  of  5  Hen.  4,  in  the  Parliament  Roll 
M.  24,  not  printed,  'jnxta  quantitatum  ter- 
'  rarum  et  boiiorom,'  against  Invasions  each 
man  is  to  find  Armour.  And  by  the  Statute  1 
£d.  3,  cap.  5,  these  men  upon  sudden  coming 
of  Strang  enemies  into  the  realm^  may  be  com- 
pelled to  march  out  of  their  own  counties  where 
they  live :  whethier  tliey  may  be  compelled  so 
to  do  without  Wages,  I  shall  have  occasion 
afterwards  to  speak.  How  far  the  Statute  of 
Winchester  and  5  Hen.  4,  for  Arms  upon  the 
Statutes  of  4  and  5  Phil.  &  Mar.  cap.  2,  and  1 
Jac.  c.  25.  are  in  force,  I  shall  not  speak. 

My  Lords,  I  shall  now  proceed  to  the  stating 
of  the  question.  Bracton  in  the  beginning  of 
his  Book  saith,  Tliat '  in  Rege  neccssaria  sunt 
'  hsc  duo,  arma  et  leges  quibus  utrumque  tem- 
<  pus  Bellonim  et  Pacis  recte  possit  gubernare.' 
Glanvili,  in  the  beginning  of  his  Book,  saith, 

*  Reg*  majestatem  armis  contra  gcntes  si  hi  reg- 
'  noqueinsurgentesoportet  es^  decorat.'' — His  ■ 
majesty,  as  he  is  lord  of  sea  and  land,  so  by 
thut  which  hatli  been  said,  it  appears  that  he  is 
armed  for  the  Defence  of  both. 

My  Lords,  the  Reasons  in  the  Writ,  as  they 
are  weighty,  so  from  these  known  Supplies, 
whereby  tlie  law  hath  provided  for  the  Safety 
of  the  realm,  they  will  all  of  them  be  confessed  ; 
and  yet  thereby  receive  Answer,  that  the  law 
hath  forc&epn  and  provided  the  supplies  accord- 
ingly without  the  way  in  the  Writ. 

First,  The  conamand  in  the  Writ  being  '  In 
'  fide  et  Icgiancia  quibus  nobis  tencmini,'  it  is 
tlience  interred,  that  each  Subject's  allegiance 
binds  him  to  contribute  to  the  Defence  of  the 
realm.  In  the  old  Customs  of  Normandy,  cap. 
43.  allegiance  binds  '  ad  condlii  et  auxilii  ad- 
'jumentnm.'  lliis,  though  it  be  principally 
performed  by  the  Parhament,  both  m  Advices 
and  Aids,  yet  besides  tt)eae  extraordinary,  by 
that  w)\|ch  hiith  been  said,  we  see  both  by  the 
Tenures  in  kind,  and  pecuniary  Supplies,  that, 
without  the  assistance  thereof,  our  persons, 
)and«,  and  goods,  by  his  niajcyty's  command 
alone,  are  made  contribaiary  thereunto,  and 
Ihat  la  a  large  proportion.    Secondly,   The 


Rule  whereby  this  Contribution  mu&t  be  regu- 
lated, as  in  the  Writ,  <  seqoudom  stntum  ct 
'  fiicultate>,'  that  likewise  is  satisfied,  and  that 
both  for  Sea  and  Land. 

For  Land,  in  case  either  the  Statute  of  Win- 
i.chester,  or  5  Hen.  4,  be  on  foot,  theu  in  words 
that  of  finding  arms,  <  juxta  quantitatem  ter- 
'  rarum  et  bonurum.'  So,  secondly,  iu  respect 
of  the  Tenures,  by  Knights-Service,  by  the 
Wards,  Marriages  and  Reliefe;  theseylconfess, 
concern  the  Tenant  only;  but  those  other 
Tenures  in  capite  and  Grand  Serjeanty,  these 
concern  all  others,  in  respect  of  the  Licences  of 
Alienation,  and  of  the  Wardships  'of  Lands, 
held  of  other  lords,  and  that  all  the  Tenantsure  / 
become  hereby  wardable.  And,  Thirdly,  in 
respect  of  the  Prerogtitives  before  mentioned; 
for  the  greater  the  Subjcct'is  Estate  is,  the 
greater  infiucnce  they  have  into  it,  and  propqr- 
tionably  raise  more  profit  out  of  it. 

In  respect  of  the  Sea,  this  is  so  by  the  Cus- 
toms, Aids,  Subsidies,  Tonnage  and  Poundage, 
before  mentioned ;  for  the  charge  of  these  is 
not  bom  by  the  merchants  alone,  but  by  each 
subject  within  the  ktn;:dom,  and  that '  secun- 

*  dum  statuui  et  facultates  suas.' 
For,  First,  in  respect  of  the  Export:  The 

greater  the  ebtate,  the  more  Wool  and  Wool- 
fells,  and  Leather,  Lead,  and  other  commo- 
dities ;  if  that  be  done  by  the  owner,  he  beai-s 
the  immediate  charge;  if  by  the  merchant,  ac- 
cording to  that  proportion  is  his  abatement  in 
price  to  the  owner.  So  it  is  for  Goods  import- 
ed; for  the  greater  the  estate  and  means  of 
livelihood  are,  the  more  each  person  buys  of 
these,  and  at  a  dearer  rate.  This  is  cleared  bj 
the  Petition  of  the  Commons  in  Parliament  S2 
Ed..  3,  Rot.  22,  M.  41,  timt  the  merchants  bad 
granted  to  the  king  40f.  upon  a  sack  of  wool, 
'  en  charge  del  people  et  nemy  des  merchants.* 
And  by  the  St:»tute  36  Ed.  3,  c.  11.  that  no 
Subsidy  or  Charge  be  granted  to  the  king  bj 
the  Merchants  upon  Wool,  without  assent  in 
Parliament. 

Hence  hkewise  that  other  ground  of  Equity 
in  the  Writ,  <  quod  onmcs  tangit  ab  omnibus 

*  debet  supportari,'  receives  Answer  :  For  as 
all  have  benefit  by  the  Defence,  so  is  the 
'  compensntio  publicn,'  we  see  it  comes  from 
all.  The  fuller  Answer  is  the  Parliament  Sum- 
mons of  23  Ed.  1,  for  Provision  against  the 
French,  who  intended  <  Lin^nam  Anwlicaham 
«  omnina  delere.'  Rot.  Claus.  23  Ed.  1,  M.  14. 

*  Lex  justissima  provida  et  circumtpectione 
'  sacrorum  principum  stabilita,*  statut*  *  Quod 
'  omnes  tangit  ab  omnibus  approbatnr  ;*  the 
Charge  must  be  borne  by  all,  so  it  must  be  ap- 
proved by  all. 

If  his  majesty  be  intrusted  with  the  Defence 
of  the  realm,  as  in  the  great  Case  between  the 
earUof  Hereford  and  Glocester,  it  is  said,  that, 

*  incumbit  domino  regi  salvatio  populi  sibi 
'  commis.'  and  that  '  per  jurament' e*)t  astrictus 
'  ad  providendum  'salvationem  regni  circum- 
'  quaque,'  because  no  man  ^oeth  to  war  at  his 
own  chaise.  We  see  by  that  which  is  already 
said,  that  the  law  hnth  previded  the  <  Supem- 
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'  dia  Ministerii ;'  which  that  thejr  do  bind  his 
majesty  to  the  defence  and  safety  of  the  king- 
don^y  not  only  in  point  of  care  and  vigilancy, 
l^ut  even  in  point  of  charge  too,  I  shall  endea- 
vour to'prove  to  your  lordships  and  the  court. 

Allegiance  we  owe  as  on  Act  of  Recipro- 
cation ;  for  as  it  binds  tlie  subject  to  Tribute 
and  Subjection,  so  therefore  the  king  to  the 
charge  of  Protection  by  the  ex  pence  of  thete, 

*  Kex  a4tutelam  corporumet  bonorum  erectus/ 
The  supplies  he  hath,  for  these  purpobes,  tie 
him  to  the  supportation  of  the  Laws,  and  the 
execution  of  Justice.  20  £d.  1,  in  the  Case 
before  mentioned  between  the  earls  of  Gloccster 
and  Hereford,  it  is  said,  that  *  domious  rex  est 

*  omnibus  ct  singuLs  de  regno  suo  justitis  de- 

*  bitor ;'  which  that  he  is  so,  even  in  point,  of 
charge,  appears  in  his  majesty's  supportation  of 
Che  pourts  of  Justice,  and  the  Salaries  not 
onl)r  to  your  lordships,  and  other  tlie  inferior 
ministers  of  justice,  and  anciently  to  the  She- 
riflfs,  but  likewise  many  other  ways.  4  Hen.  7, 
c.  13,  the  king  shall  not  let  for  any  favour  of 
charee,  but  chat  he  shall  see  his  laws  fully  exe- 
cuted. Pari.  23,  Ed.  1.  Rot.  12,  Exch^uer.  A 
clerk  that  attended  a  committee  of  Grievances 
recovered  Salary  from  the  kin|,  although  the 
Commission  was  for  the  reliet  of  that  county. 
This  I  conceive  to  be  the  reason  of  the  decla- 
ration in  the  Sutute  of  14  Ed.  3,  c.  1.  and 
other  statutes,  That  aids,  though  granted  in 
parliament,  for  Defence,  shall  not  be  brought 
into  example ;  in  that  it  might  be  conceived, 
that  the  commons  were  to  bear  that  charge 
which  principally  belonged  to  the  king.  Pat.  48 
Hen.  7,  M.  8,  it  is  recited,  That  whereas  a 
late  pariiament   'in  articulo  necessitatis  pro 

*  defensiooe  regni  contra  hostilem  adventum 
'  alienigenanim,'  the  commons  granted  him  a 
large  Subsidy,  '  ultra  quam  retroactis  tempo- 

*  ribiis  facere  consueverant ;'  now  the  kmg 
'  eorum  indempnitati  prospicere  volens/  grants, 
that  '  non  cedat  in  pnsjudicium  nee  in  pos- 
'  terum  trahatur  in  consuetudioera.'  In  Wis^ 
man's  Case,  in  the  second  Report,  fo.  15,  it  is 
resolved  that  a  Covenant  to  stand  seized  to  the 
iise  of  queen  Elizabeth,  that  she  is  the  Head  of 
the  Commonwealth,  and  hath  the  care  of  re- 
pelling foreign  hostility,  is  not  good,  because, 
saith  the  Book,  the  king  is  bound  to  do  that 
ex  o^io.  Com.  315.  One  reason  why  the 
king  is  to  have  Royal  Mines,  alled^ed  by  all 
that  argued  for  the  king,  is,  because  he  is  at 
bis  own  chari^e  to  provide  for  the  Defence  of 
the  realm,  which  he  cannot  do  without  money. 
In  the  earl  of  Devon's  Case,  Co.  Ill  91,  6 
Institut.  fo.  28,  and  131.  '  Thesaurus  Regis' is 
called  <  Ner%'us  Belli.'    For  the  practice,  the 

froof  of  the  particular  charges  the  ieveral 
ings  have  been  at  for  Defences  of  all  sorts, 
would  be  so  tedious,  that  I  will  omit  the  citing 
of  any  thing  in  this  kind.  Sir  John  Davicn 
reports,  fo,  12,  many  authorities,  and  in  the 
treatise  '  De  Rfgaiibus,  p.  81.  <  Pnncipes  totam 
'  navigntioneni  pro   vectigalibus'prajAtnre  co- 

*  guntur.* 

But  because  Ui$  uiiyesty,  ia  the  foremen- 


tinned  proclamation,  p.  18,  and  44,  is  graci* 
ously  pleased  to  profess,  that  he  holds  himself 
obliged  to  undergo  the  charge  of  the  Defeoce 
of  the  realm,  and  of  the  sea  in  particular,  I 
shall  spare  any  further  proof  in  this. 

If  that  in  the  Writ,  that  the  Sea  <  per  g^- 
'  tem  Anglicanam  ab  olim  defendi  consuevit,' 
be  not  answered  by  the  Scutisih  Roll  of  10 
Ed.  3,  before  recited,  which  says,  That  the  kio; 
and  his  ancestors  *  Maris  Anglicani  defcosores 
'  anCehac  const  iterant,'  nor  by  what  is  now  s;ud, 
if  it  be  admitted,  yet  that  even  the  charge  of 
this  defence  is  boruc  '  pergentem  ADglicanam/ 
is  before  proved. 

The  next,  and  one  of  tlie  main  things  where- 
upon I  shall  state  ray  Question,  is  this.  His 
majesty  is  in  the  actual  possession,  not  onl; 
of  the  Service  in  kind,  for  the  Defence  of  the 
land,  by  taking  of  the  benefit  of  the  Ward&Lips, 
Marriages,  Reliefs,  Fines,  and  licenses  of  Aiieo- 
ations,  and  *  primer  seisin,'  and  of  the  prero- 
gatives beforementioued,  but  likemrise  of  the 
services  of  the  Cinque  Ports,  unless  they  be 
released  since  T  Hen.  7,  (for  then  their  Ser- 
vices were  summoned)  and  of  the  Tonnage  and 
Poundage,  and  other  duties  for  the  Defence  of 
the  Sea:  It  appears  not  by  any  part  of  the 
Writ,  nor  by  any  thing  in  the  record,  that 
either  the  services  of  tlie  Cinque  Ports  were 
summoned,  or  that  any  money  at  all  of  his 
majesty's  was  expended,  either  for  this  service, 
or  at  any  other  time  for  the  defence  of  the  sea. 
Mj  lords,  I  desire  to  be  understood^  I  do  not 
athrm  that  none  was  expended  ;  only  this  ap- 
pears not  to  your  lordships ^and  the  court:  ail 
that  can  be  inferred  from  the  Writ  to  thb 
purpose  is,  that  this  ship  for  Bucks,  is  com- 
manded to  be  ni  Portamoath  by  such  a  daj 

*  ad  proficiend'  exinde  cum  navibus  dicii  do- 
'  mini  regis  et  navibus  alior*  fidelium  subdi- 

*  torum  suorum.'  By  this  it  appears  not  to  the 
Court,  that  though  the  Ships  are-  the  king's, 
that  they  are  to'  be  set  forth  at  the  kia^'i 
charge  ;  for  the  charge  may  be  bonie  by  the 
subject,  for  aught  appears. 

Neither,  Secondly,  doth  it  appear,  how  mao? 
these  ships  were,  whereby  the  charge,  in  case 
it  were  borne  by  the  king,  might  in  any  propor- 
tion appear  to  be  answerable  to  tlM!  soppir 
beforementioned.    Those  other  ships,  *alio- 

*  rum  fidelium  subditor*  nostror'  regi^,'  as  in 
truth  they  were  not  those  of  the  Cinque  Ports, 
neither  can  they  be  so  intended,  unless  it  Ud 
been  so  evpre&sed. 

The  Service  of  the  Cinque  Ports,  and  Ton- 
nage and  Poundage,  and  other  Duties,  are  the 
ordinary  settled  and  known  wa}'s  byilielaw 
appointed  for  the  defence  of  the  seas;  the  wat 
in  the  writ  by  sessing  and  altering  the  property 
of  the  subjects  goods  without  their  consem,  as 
in  the  writ,  must  needs  he  fi;ranted  to  be  a  way 
more  unusual  and  extraordinary.  Against  the 
legality  of  it,  I  shall  thus  fnime  my  arpomeDt 
by  way  of  admission  :  first,  that  in  case  the  ser- 
vice of  the  ports  had  been  summoned,  and  the 
money  by  the  forementioned  ways  raist-d  had 
beeu  expended  upon  the  defence,  and  ihcy  had 
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Defence  of  the  renlro,  a  parliamentary  as»ist- 
ance  is  necessarjr.  In  this  it  must  be  granied, 
in  the  first  place,  that  the  law  lies  no  man,  anj 
much  less  the  king,  to  impossibilities :  an(| 
secondly,  that  the  kingdom  must  be  defencjf  d. 

As  therefore  the  law  hath  put  this  )>reat  trust 
upon  his  majesty,  so  mhen  the  Supplies  which 
by  the  ways  before-mentioned  it  hath  put  into 
his  hands  fail  tlierein,  it  liath  pro? ided  other 
ways  for  a  new  Supply. 

The  first  thing  that  I  shall  present  unto  yoaf 
lordships  und  this  court,  are  the  Aids  and  Sub- 
sidies granted  in  parliament.  That  amongst 
the'  Ardua  Reeni  ncgotia'.for  which  parlia^ 
ments  are  called,  this  of  the  Defence  not  only 
is  one  of  th^,  but  e? en  the  chief,  is  cleared  by 
this;  Tliatof  all  tlie  rest  none  are  named  iti  par* 
ticular  in  the  summons,  but  only  this  :  for  all 
the  summons  of  pariiameot  shew  the  cause  of 
the  calling  them  to  be,  <  pro  ouibusdam  arduif 
*  negotiis  nos  et  defensiooem  Kegni  nostri  An- 
'  %&  et  Ecdesia  Anglicanse  concementibus  ;* 
aod  in  the  conclusion  the  party  summoned  to 
be  there, '  Sicut  honorem  nostrum  et  salvatio* 
'  nem  et  defensionem  Regni  et  Ecclesits  diligit/ 
And  in  all  the  ancient  sommoi)s  of  parliament, 
when  Aid  was  demanded,  the  particular  eaus9 
of  defence,  and  against  wbftt  enemy  in  special, 
was  mentioned. 

My  lords,  to  gain  time,  I  will  instance  but 
one  or  tvro  of  each  king's  reign.  Claus.  23  £d« 
1,  M.  4.  dors,  that  the  French  *  ad  expugnan- 
'  dum  Regn'  nostr*  class'e  maxima  et  bdlatorum 
'  copiosa  mnltitudine  Hegn'  nostrum  inyadiint 
^et  linguam  Anglicanam  omniho  proponunt/ 
&c.  Claus.  3  £d.  S,  M.  3,  dors,  •and  7  £d.  9, 
M.  8.  dors,  that  the  Scots  had  entered*  burnt 
and  destroyed  the  Marches,  and  put  them  to  a 
tribute.  Ciaus.  1  Kd.  3,  pars  Q,  M.  6,  and  ^2 
Ed.  3,  M.  31,  dors,  that  the  Scots  and  French 
had  invaded  the  realm.  Claus.  7  Hen.  4,  M. 
39,  dors,  that  the  French  were  with  a  great 
fleet,  Quasi  in  ore  Thame^is,  to  invade  the  kin^ 
dom,  and  the  king  to  go  in  person ;  after  this 
king's  reign,  the  summons  was  as  now  it  is. 

That  these  <.  Ardua  defensionem  Regni  con- 
'  cemenV  are  tlie  Aids  and  Means  of  Defeocei 
and  not  the  way  and  manner  of  doing  it,  as 
their  c#unsel  therein  b  clear.  lu  the  PoHia- 
ment  Roil,  6  Rich.  2.  M.  9.  This  of  the  man- 
ner and  way  and  prosecution  of  the  war  being 
given  in  charf^e  to  the  commons  to  advise  upon, 


not  been  sulBcaent,  that  though  in  this  case  the 
writ  had  been  legal ;  yet,  as  now  it  is,  it  is  uot. 
Kyhe's  Case  in  the  10th,  Report,  fol.  130,  and 
TriD.  18  £d.  3,  Banc.  Regis  174,  adjudged, 
that  so  long  as  he  that  is  bound  by  tenure,  or 
prescription,  is  able  to  do  it,  the  whole  Level 
cannot  be  assessed  to  the  repairing  of  a  wall  or 
baak.  It  is  a  maxim,  *  Lex  non  facit  salutetn,' 
nar  that  we  nre  to  run  to  extraordinary,  when 
the  ordinary  means  will  serve  the  turn  ;  these 
rules  are  often  put  in.  our  books,  1  intend  tc^  in- 
stance but  in  one  or  two  cases. 

The  Coomion  Law  is  the  common  reliever  of 
persons  wronged;  that  in  Chancery  b  extraor- 
dinary, and  therefore  no  man  can  sue  there, 
when  he  may  have  remedy  at  the  common  law. 
The  ordinary  way  of  Trial 'for  Life  is  by  Indict- 
ment and  a  Jury ;  when  therefore  this  may  be 
done,  and  that  the  slteriiF,  with  the  Posk  Co- 
tnitatus,  is  able  to  keep  the  peace,  it  cannot  be 
done  by  martial  law,  or  by  jud^ent  of  the 
king  and  peers  in  parliament  witliont  indict- 
aent,  as  was  adjudged  in  the  case  of  the  earl 
of  March,  Trin.  28  Ed.  3,  Banco  Regis,  Rot. 
21.  My  lords,  the  reason  of  this  maxim  of  law 
i^  as  I  conceive,  these  actions  extraordinary 
are  done  extr^  ordinemy  and  done  only  in  times 
of  necessity,  when  we  are  not  tied  to  any  rules 
of  law,  and  therefore  not  to  be  brought  into 
example,  nor  have  any  warrant  but  oidy  that  of 
necessity ;  nor  any  rule  to  guide  them  bur  what, 
pra  kic  et  tsmic',,  shall  serve  for  the  bringing  of 
tbea  about :  the  same  power  then  that  may 
oQce  do  them,  in  the  omitting  of  the  ordinary 
way,  may,  by  the  same  rule,  always  do  them, 
and  so  by  consequence,  how  far  such  power  is 
tied  at  any  time,  or  in  any  thing,  to  any  rules 
sf  law,  i  sball  humbly  submit  to  your  lordships 
considenition.  My  lords,  I  have  now  done 
stating  the  question,  those  things  wTierenpon  I 
ihall  spend  the  rest  of  my  time  are  these. 

First,  Admitting  that  the  ordinary  means 
abovemeacioned  had  been  all  used,  aod  that 
they  had  not  been  sufficient ;  whether  in  this 
Case  his  majesty,  without  consent  in  parlia- 
ment, may  in  this  case  of  extraordinary  De- 
fence, alter  the  Property  of  the  Subjects  Goods 
Ibr  the  doing  thereof. 

In  the  neit  j>lace,  I  shall  endeavour,  to  an- 
swer some  Objections  which  may  be  made  to 
the  contrary. 

In  the  third  place,  for  qualifying  of  this,  I 
sball  admit,  that  in  some,  cases  the  property  of 
the  Subjects  Goods  for  the  Defence  of  the 
realm,  may  be  altered  without  consent  in  par- 
liament; and  shall  shew  what  they  are  in  par-, 
ticular,  and  compare  them  and  the  present  oc- 
casion together. 

In  the  fourth  place,  because- of  some  Prece- 
dents of  the  matter  of  fact,  and  likewise  of  all 
authorities  that  may  seem  to  prove  a  legality  in 
dits  pardcuUr  of  Shipping  for  Df  fence  of  the 
Sea,  whatever  it  be  in  the  general,  I  shall  there-' 
fore  endeavour  to  answer  to  such  of  them  as  I 
have  met  withal. 

For  the  first,  that  to  the  altering  of  the  Pro- 
perty of  the  Subjects  Goods,  though  for  the 
vtiu  in. 


they  answer  this, '  Nee  doit,  nee  soluit  apper- 
'  tame  al  eux  mes  al  roy.'  Rot.  Pari.  IS  £df 
3,  pars  1,  M.  11,  the  same  being  given  in  charge 
to  the  commuus,  they  pray  *  que  ils  ne  sont 
'  charge  al  councel  doner  al  choses  del  queux  ils 
'  n'ont  pas  conuzance:'  And  so  Rot.  Pari.  31 
Ed.  3,  M.  5,  the  y  excuse  themselves,  and  say, 
that  this  belongv  to  tlie  king  and  his  council. 

And  that  thtse  *  Ardua  circa  defensiooem,' 
were  tlie  AMs,  is  expressed  in  words  in  some  of 
the  Stimmnns.  Ciaus.  7  Ed.  e,  M.  8,  dors,  the 
rau<e  of  the  parliament  to  withstand  the  Scots, 
and  that  in  *  tarn  arduif  debetis  extendere  ma- 
*  BUS  adjutrices  opportua'  auxil'  faciendo/ 
Claus.  31  £d.  3,  M.  31;  dors,  that  *  circa  oeeesv 

31. 
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<  sariam  defensionem  R«gni  quam  «d  dictam 

*  negoiium  expediend'  auxilium  necessar*  nos 

*  habere  ^portet/  Claus.  5  llich.  2,  M.  2,  dors, 
the  king  being  to  uiak^  a  voyage  *  pro  deten* 
'  sione  Uegni/  which  could  not  be  done  with* 
ou£  borrowing  great  sam»  of  money ;  therefore 
the  parliament  was  called  to  adTise  about  the 
assurance.    So  that,  my  lords,  it  is  clear,  that 

-  the  law  hath  provided  this  parliamentary  way 
for  supplying  of  the  king's  wants  for  the  extra- 
ordinary defence,  and  hath  likewise  pat  the 
power  of  oaing  of  it  into  his  majesty's  own 
hands,  for  he  may  call  parliaments  when,  and 
BO  often  as  be  pleaseth. 

My  lords,  as  the  parliament,  first,  are  best 
qualified  and  fitted  to  make  this  supply  ;  (for 
some  of  each  rank,  and  that  t}u*oiigh  all  the 
paru  of  the  kingdom,  being  there  met,  his  ma- 
jesty having  declared  the  danger,  they  best 
know  the  states  of  all  men  within  the  realm| 
and  are  fittest,  by^  comparing  the  danger  and 
men's  estates  together,  to  proportion  the  aid  ac- 
cordingly;)  and,  secondly,  are  fittest  for  the 
preservation  of  that  fundamental  propriety 
which  tlie  subject  hath  in  iiis  lands  and  goods ; 
because  each  subject's  vote  is  included  in  what- 
soever there  is  done:  so  that  it  cannot  be  done 
otherwise,  I  shall  endeavour  to  prove  to  your 
lotd«)hips  both  by  reason  and  autbority. 
•  My  first  reason  ii  this,  that  the  p«uliafDent 
by  the  law  is  appointed  as  the  ordinary  means 
of  supply  upon  extraordinary  occasions,  when 
the  ordinary  supplies  will  not  do  it.  If  thii^  ^ 
the  writ  therefore  may  without  resorting  to  that 
be  used,  the  same  argument  will  bold  as  before^ 
'in  resorting  to  the  extraordinary  by  way  of  the 
ordinary,  and  the  same  inconveniency  will  foU 
low. 

My  second  reason  is  taken  from  the  actions 
of  former  kings  iix  this  of  the  defence.  The  Aids 
demanded  by  them,  and  eranted  in  parliament 
^veii  for  this  purpose  of  the  defence,  and  that 
in  times  of  immiueot  danger,  are  so  frequent, 
that  I  will  spare  the  citing  of  any  of  them.  It  is 
rare  in  a  subject,  and  more  in  a  prince,  to  ask 
and  take  that  of  gift,  which  he  npay  and  ought 
to  have  of  right. 

The  second  way  was  Loans  and  Benevolences 
demanded  by  them,  with  promise  of  repayment 
both  for  the  ordinary  and  extraordinaiy  defence 
of  the  realm ;  and  tliat  as  well  of  all  the  sub- 
jects equally,  as  of  some  few.  Pat.  48  Hen.  3, 
M.  16,  a  commission  to  the  earl  of  Leicester 
and  others,  '  contrahendi  mutuum  in  nomine 

*  nostro  de  denariis  et  victualibas,'  and  other 
things  <  in  muuitionem  navium  poneadis  et  nau- 

*  tarum  btipendiis  contra  hostilem   adventum 

*  alienij^enar'  in  Regnum  nosirum^  et  ad  defen- 
'  bionem  et  tuitionem  f'jusd'  Regni  ;*  and  pro- 
mUeth  repayment.  Visit  computit  in  the  £x- 
diequer,  26  Ed.  1,  Rot.  100,  the  kin^  borrows 
of  the  merchants  '28,906/. '  pro  deiensione  Reg- 
'  ni,'  Bud  promisech  repayment,  Hil.  SI  Ed.  1, 
Rot.  4,  and  Trin.  31  Ed.  1,  kot.  41.  divers  sums 
boiTowed  *  pro  defonsione,'  and  repayment  pro- 
rai«.ed.  Br.  irrot.  34  Ed.  1,  Rot.  82.  10,000/. 
paid  by  the  king  at  <ine  time  for  money  borrow- 


ed, this  I  confess  is  '  Arduis  Regoi  Degotiis. 
Br.  irrot.  1 1  Ed.  2,  Rot.  1,  the  Scots  having  en- 
tered the  kingdom,'  *  diversa  homicidia,  incen* 

*  dia,  et  deprsdationes  perpeirantes,'  the  king 
being  in  person  to  go  against  theui,  wtites  to 
his'couacil  to  provide  money ;   aad  they,  *  dh 

*  versas  vias  pro  denariis  providendis  etquircn- 

*  tes,'  resolve  to  borrow.  P.  12  Ed.  2,  Com- 
mun'  for  the  same  cause  a  foan  upon  alt 
merchants  strangers*  Rot.  Scot,  1  £d.  3, 
M.  3,  the  Soots  having  entered  the  realni 
and  taken  divers  castles,  and  threatened  a  con- 
quest of  i^gland,  and    '  Quia  crescit  satDp- 

*  tuum  multitudo  in  tantum  qaod  thesaoiu 
'noster  ad  sustentationem  esercitonm  nosii' 
'  nequaq'  sufiicit/  he  borrows.  Ciaus.  14  hi. 
3,  M.  8,  the  king  had  borrowed  3333/.  *  piu 

*  salvatione  et  defensione  regni,  et  vult  promp- 

<  tam  solutionem  fieri  prout  deoet ;'  and  now 
assigns  it  to  be  paid  out  of  the  customs.  Wi). 
singham,  p.  l79.  44  Ed,  3,  the  king  /  Sinmro 
'  usQS  conciHo  maj^nas  sununas  pecaoic,'  of  ill 
sorts  '  mutuo  petiit,  asseverans  quod  in  defen- 
'  sionem  ecdesisB  et  r^ni  iUas  expenderet;' 
but  the  people  would  not  lend.  CUus.  5  llicb. 
2,  M.  12,  dors,  the  king  <  pro  defensione  regni/ 
being  to  mdte  a  voyage  to  sea,  desired  to  bor- 
row money,  and  a  panianient  called  to  gire  as* 
surance.  7  lien.  4,  Rot.  Franc,  moaey  bor- 
rowed, *  pro  defomionc,  Toleris  prooiptam  ct 

<  secnmm  solutionem  fieri.'    Rot.  Pari.  11 U.  j 
6,  M.  13,  10,000/.  borrowed  *  pro  defemioDe,'  I 
and  spent,  and  the  parliament  order  thesecs-  | 
rity.    Rot.  Pari.  15  Heif.  6,  M.  3,  10,000/. 
borrowed  <  pro  defensione,*  by  the  kiug.   Stat. 
11  Hen.  7f  cap.  10,  it  appears  that  a  Benevo- 
lence had  been  d^ircd  by  Hen.  7,  for  the  de- 
fence of  the  realm,  and  wherein  he  went  in  j 
person.    Tlie  known  oommiision  to  Csniioal 
Wolsey  for  the  Benevolence  in  MarrJi,  16  U.  , 
8,  it  was  to  withstand  *  Infestissimos  lio&tes'  | 
of  France  and  Scotland,  who  intended  to  invade 
the  realm;  and  that  the  king's  cofiers were noir 
empty,  and  therefore  they  &ve  power '  Coid* 

*  ir.uiiicandi  et  indnoendi,  persoadendi  et  pnc- 
'  ticaadi  aim  tobditis  rrgvs  super  amicabileo 

*  pecuniarum  coacessionein,'  S  pars.  Pat  9T 
Hen.  8,  '  cum  pro  sustentatione  mgentisoBcni 

/  nostmrum copiaram,  qnas  in  presenii  tamper 

*  mare  quaa  per  terram  confioere,et  io  prosj^ 

*  ttt  habere  cogimur  ad  resistend*  propellfwi 
'  hostem  nostram  Francornm  Regem,  in  defcn- 

*  sionem  tutdam  et  securiutem  diiectorum 
'  aubditorum-nostrorom,  (|uoraro  ilP  dainnaa 

*  et  interitum  omnibos  viis  et  modis  moiitor. 

*  Statut'  et  ex  consensu  etiscientia  cepciliinos- 
'  tri  decrevimus  aliquam  opem  de  dictis  subdi- 

*  tis  nostris  petere,  et  eand'  com  eorum  beiw- 

*  volentia  recipien'  pro  terom  cujuihbet  fccui- 
'  tate  ministrand'  nihil  dnbitans  quia  spootf  ^ 

*  hberaliter  quisq;    pro  sua  porcione  it  l«*col- 

*  tate  elargituras  sit,  eoque  ma^is  et  citias  quod 

*  id  totum  consutiiat'  ei  cedat  m  suam  ipsonwn 

*  defensionem  ;*  and  the  power  is  given  to  \tri 
it  as  a  Benevolence  only.  By  iheStatateut 
35  Hen.  8,  c.  1«,  itappears  that  fortbe  D«fcn£« 
Hen.  8,  had  borrowed  divcn  sums  qf  moner. 
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The  ihird  way  was  by  anticipatiog  their 
rents.  Trin.  ^9  Ed.  1,  Rot.  58,  in  the  Exche- 
quer, Writs  went  to  all  the  sheriA  of  Eof^d, 
<  pro  laivatiune  regni  ^usq;  incolarum  aidvar 
'tiooe,  et  inimieoruai  depresiiooe ;'  that  all 
4be  profits  aristog  out  of  their  coiukies,  and  the 
rents  of  all  the  king's  tenants  due  at  Michael- 
mas, be  paid  at  Midsummer,  and  allowance 
promised  in  the  next  half  year's  rent ;  and  that 
this  <  ad  tain  ardua  negotia  necessaria,  et  in 

*  consuetodioem  non  trahatur.' 

My  lords,  that  not  one  or  two,  but  so  many 
kini^s,  and  of  such  power  and  wisdom  as  many 
of  them  were,  and  that  in  a  matter  of  such  con- 
sequence, and  in  times  of  necessity,  should  so 
ftf  descend  from  their  greatness,  or  so  far  pre^ 
judice  their  right,  as  to  borrow  that  of  the  sub- 
ject, which,  without  beinj^  beholden  unto  them, 
they  might  take  of  right,  and  bind  themselves 
CO  repayment,  and  all  without  any  salvo  of  their 
right,  your  lordships  will  conceive  that  it  can 
hardly  be  imagined. 

My  third  reason  is  taken  from  the  incertain- 
tyof  the  way  intended  by  the  writ;  for  the 
law  delighting  in  certainty,  to  the  end  that  the 
subject  might  be  sure  of  somewliat  that  he 
migbt  call  his  own,  hath  made  all  those  things 
that  the  king  challengeth  as  peculiar  to  himself 
£rom  the  subject,  either  certain  in  themselves, 
or  else  redocible  to  a  certainty  either  by  the 
judges,  jury  or  parliament,  or  some  other  way 
than  by  Jiis  m^esty  himself,  as  indifferent  be- 
tween the  king  and  his  people.  In  this  I  in- 
tend not  such  things. as  are  common  to  the  king 
with  the  subject,  of  which  nature  are  the  aids 
for  marrying  the  king's  eldest  daughter,  or 
knighting  his  eldest  son ;  for  these  are  due  to 
several  common  persons  that  are  lords  of  a  ma- 
nor, as  well  as  to  the  king,  as  appears  by  the 
statute  of  Westm'  1,  3  £d.  1,  cap.  SS]  M.  38, 
and  are  not  due  by  any  special  prerogative,  but 
by  Tenure;  and  yet  the  common  law  for 
avoiding  excess  therein,  calls  it  <  ]Elationabile 

*  aire  ilium ;'  and  even  this  by  the  atatnteof 
Westm'  1,  S  £d.  l,  cap.  35,  is  put  into  cer- 
tainty;  and  the  causeof  making  the  statute,  as 
therein  is  expressed,  is,  because  the  people 
were  grieved  by  paying  more  than  was  requi- 
site ;  and  thereby  that  which  was  reasonable, 
became  an  unreasonable  aid.  Thi^  statute  was 
general,  and  named  not  the  king  in  particular ; 
hot  the  statute  25  £d.  3,  cap.  11,  is  only  in 
case  of  the  king,  and  Na.  Br.  fo.  83,  gives  the 
reason  of  the  making  of  that  statute,  because* 
the  king  before  did  distrain  for  more  than  was 
fit,  and  therefore  by  reason  of  the  excess,  was 
restrained  to  a  certainty  as  well  as  the  subject. 
Neither  are  the  taxes  and  talliages  upon  cities 
and  boroughs,  or  ancient  demesne  against  this, 
in  respect  of  the  baseness  of  their  tenures  be- 
forementioned.  And  secondly,  because  the 
subject  that  is  li>rd  of  such  borough  and  manor 
of  ancient  demesne,  hath  them  as  well  as  the 
king,  as  appears  by  the  case  of  New  Salisbuiy, 
d3  £d.  1,  m  the  parliament  book,  and  in  the 
new  parliament  roll,  8  £d.  3,  for  the  borough 
/»f  Ctfencester,  and  fir.  Trin.  33  £d.  1,  Rut. 


33,  and  Na.  Br.  97.  These  things  which  are 
peculiar  to  the  king,  either  they  be  certain  in 
themselves,  as  are  treasure-trove,  dcodands, 
wrecks,  and  the  like,  where  the  king  is  to  have 
the.  thing  itself;  and  so  if  it  be  in  money,  as 
the  demi-mark ;  when  in  a  writ  of  right  the 
tenant  prayeth,  that  the  seisin. may  .be  enquir- 
ed, fines  *  pro  licentia  concordandi,'  It  is  the 
tenth  part  by  theii|w  comprized  in  the  writ  of 
covenant,  and  the  post-fine  one  half  so  much 
moce,  and  fines  for  purchasing  original  writs 
3i.  Qd.  where  the  thing  demanded  is  40/.  or  lOf . 
where  100/.  and  so  in  proportion.  ^  Or  else  it 
is  reducible  to  a  certainty,  as  in  allcahes  where 
the  party  is  to  be  amerced,  tliough  he  is  *  mi- 
'  serioordia  dom*  regis,'  yet  thegury  must  ^nd 
the  amerciament ;  and  when  he  is  to  make 
fine  and  ransom  *  ad  volimtatem  domini  regis,' 
yet  tlus  fine  must  be  set  by  the  judges :  when 
the  tenant  by  knight-service  makes  default  in  / 
the  summons  <  ad  exercitum,'  which  is  to  pay 
escuage  for  the  defiiult ;  this  caiinot  be  set  but 
in  paniament,  as  I  shall  prove  hereafter. 

My  lords,  to  apply  all  to  the  thing  in  ques- 
tion, tliere  is  a  cause  for  raising  money  for  the 
Defence  of  the  realm,  <  non  definitur  in  lege,^ 
what  will  serve  .the  turn.  If  his  majesty,  as  in 
the  writ,  may  without  parliament  lay  30i.  upon 
the  Defendant's  goods,  I  shall  humbly  submit 
it  to  your  lordships,  why  by  the  same  reason  of 
law  it  might  not  have  been  20/.  and  so  ad  injfi' 
nitum  ;  whereby  it  would  come  to  pass,  that  if 
the  subject  hath  any  thing  at  all,  he  is  not  be- 
holden to  the  law  for  it,  but  it  is  left  enticely  in 
the  mercy  and  goodness  of  the  king. 

My  loras,  I  am  now  come  to  the  second  kind 
of  Prooft,  and  that  is  by  authorities.  Th« 
cases  which  in  the  first  place  I  will  insist  upon, 
will  be  to  prove  it  by  mdnction :  for  if  I  slmll 
prove  that  his  majesty  without  parliament  can* 
not  tax  his  people  for  setting  forth  of  Land* 
Forces  for  defence,  for  making  and  maintaining 
of  forts  and  castles  for  defence,  for  victuals  for 
a  defensive  army,  for  maintenance  of  prisonem 
Uken  in  a  defensive  war,  for  pledges  and  ho»« 
tages  given  by  foreign  states  for  the  keeping  of 
peace ;    if  it*  cannot  be  in  all  or  any  of  thesf 

ru-ticulars,  the  five  supportsof  a  defensive  war  ; 
shall  then  oflFer  it  to  your  lordships,  whethet 
it  can  be  done  at  all. 

Before  I  proceed  to  these  particulars,  I  shall 
observe  thus  much,  my  lords,  in  the  general ; 
that  if  those  that  hold  by  ancient  demesne  and 
burgage,  which  are  but  base  tenure,  cannot  be 
taxed  *  nisi  sur  j^rand  cause,'  and  that  have 
many  privileges  in  point  of  ease  and  profit  in  . 
consideration  thereof,  Jis  they  have;  nmcli  less 
then  can  the  tenants  by  Knights-Service  and 
socage,  that  are  free  tenants,  and  brt.v«yno  pri- 
vilege ki  support  of  the  charge,  be  tiued  And 
as  they  are  not  taxable,  hot  *  sur  gn^nd  cause' 
in  the. general,  so  neither  in  particular  fo(  tiiis 
of  defence,  as  is  proved  by  that  of  escuage ;  for 
if  his  maji-sty  without  consent  in  purlmment, 
cannot  tax  his  own  tenants,  nor  proponiou  the  « 
fine  according  to  his  pleasure,  whtn  tl  e  tenant 
holds  the  laud  ad  extrciium,  for  tht^  detence  oi 
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the  kingdom,  much  less  can  he  do  it  where 
there  is  no  tenure  for  that  purpoee.  That 
escuage  cannot  he  set  without  parliament,  is 
first  the  statute  of  Running  Mead,  *  Nullum 

*  Scutagium  vel  auxihum  ponatur  in  regno  nos* 

*  tro  nisi  per  commune  concilium  regni  nostri ;' 
which  thou>;h  it  he  not  printed,  yet  it  is  of  re- 
cord, and  in  rolled  in  the  Red  Book  of  the  Ex- 
chequer, and  cited  in  Mat.  Paris,  p.  343.  And 
that  as  well  hefore  the  confirmation  of  it,  9 
Hen.  S,  a9  since,  it  hath  been  by  the  judges 
reputed  to  be  a  statute  and  of  force,  appears 
by  the  book  of  5  Hen.  3,  Mordam.  53,  where 
it  is  pleaded,  and  called  by  the  name  of  Magna 
Chart  a,  and  allowed ;  and  M.  19  £d.  1,  fioiente 
do.  incipiente  Banc.  Re^is  Rot.  56.  in  .the  case 
of  Ralph  de  Tunney,  it  is  pleaded  bv  the  name 
of  Magna  Charta  Johannis  Regis  de  Running 
Mead,  and'allowed. 

In  the  Book  of  Knights-Fees  of  £d.  l.'s 
.time,  there  is  a  writ  cit^,  which  went  to  the 
Shenff  of  Hereford  thus;  *  Datum  est  nobis 
'  intelligi  quod  plures  sunt  qni  tenent  per  ser- 

*  vitium  miiitanum  /le  nobis,  qui  contradicunt 
'  solvere  scutagia  qu«  nobis  sunt  concessa  per 

*  commune  concilium  regni  nostri ;'  thereTore 
be  is  commanded  to  levy  them.  Comro'  M.  8 
£d.  S,  Rot  dors,  many  processes  issued  for  the 
levying  of  escuage  granted  in  £d.  l.*s  time  su- 
perseded, and  quite  released ;  the  reason  enter- 
ed on  the  Roil  is, '  Quia  dictum  servitium  non 

*  fuft  communiter  factum;'  that  is,  as  I  con- 
ceive, that  it  was  not  done  *  per  commune  con- 

*  cilium  regni :'  The  Books  are  express,  13  Hen. 
4.  Com.  Banc.  Na.  Br.  83.  Institut.  §  97. 

My  lords,  that  those  that  held  in  socage  or 
fee-farm,  or  nut  by  so  many  Knights-Fees  as 
they  were  distrained  for,  were  always  dis- 
charged, as  appears  by  infinite  precedents,  I 
shall  make  no  use  of  it,  as  the  manner  of  enter* 
ing  these  discharges  upon  the  roll ;  it  is  observ- 
able, that  he  is  distrained  ^  ac  si  tenerit  per  ser- 

<  vitium  miliUre,'  whereas  he  holds  the  lands 
in  Socage, '  pro  quihus  servitium  altquod  regi 
'  in  exercitibus  suis  facere  non  debet,'  and  in 
some  rolls  that '  Ratione  ahcujus  authoritatis,' 
he  ought  not  to  be  distrained ;  therefore  *  Quia 

*  Dominus  Rex  non  vult  ilium  in  hac  parte  in- 

<  juriari  prout  justum  est,'  the  distresses  are  re- 
lesised.  Amongst  divers  precedents  for  this,  I 
sl^all  cite  but  one  or  two,  Br.  Trin.  34  Ed.  1, 
Rot.  20.  the  abbot  of  Abington  and  John 
Ardcq,  tlie  iter-roll  of  Sussex,  7  Kd.  1,  Rot.  107. 
of  Gilbert  Gifibrd.  My  lords,  if  the  king  might 
have  raised  moneyi  and  seized  money  for  find- 

,  ing  of  6oldiers,  or  for  their  arms,  this  manner 
of  entry,  as  I  humbly  conceive^  would  never 
have  been  suffered. 

I  am  now  come  to  the  first  particular  that  I 
have  instanced ;  that  ie,  the  charging  the  Sub- 
ject  for  finding  of  ^Idiers  to  go  out  of  their 
county  fur  the  Defence  of  the  realm.  M^ 
lords,  in  that  I  shall  in  the  first  place  admit 
these  three  things. 

1.  That  every  man  after  the  Statute  of  Win- 
chester, <  secundum  statum  et  fiicultates,'  was 
to  find  aU  gianner  of  arms,  as  weU^  for  the  de- 


fence of  tlie  realm'  against  foreignefs,>as  for  die 
peace ;  and  that  I  hove  hefore  pro? ed^by  that 
of  3  Rich.  9,  M.  16.  and  after  by  the  statute  5 
Hen.  4. 

2.  That  upon  sudden  coming  of  stnuige  ese- 
laies,  these  ore  oompellcd  to  travel  out  of  their 
own  counties,  it  the  statute  of  1  £d.  3,  c.  6.  snd 
so  for  appeasing  of  any  notable  rebellion,  wben 
the  king  for  the  doing  thereof  goes  in  penoo, 
as  appears  by  the  statute  11  Hen.  4,  c.  1. 
and  18. 

3.  I  shall  admit,  that  so  loof  as  th6y  remaia 
ot  home,  and  go  not  out  of  tbear  countries,  they 
are  to  hsve  no  wages ;  aad  tliat  the  maritirae 
shires,  and  those  that  bonier  upon  Scotland  sod 
Walesy  were  not  to  be  at  the  kio^s  chai^,  so 
long  as  they  remained  at  home  m  their  owq 
counties  for  the  preservation  of  them ;  buttbc 
they  were  in  that  case  themselves  to  bear  tbe 
charge  against  foreign  invasion,  as  of  making 
hoe  and  cry,  assisting  the  8htri6F  when  he  took 
the  Posse  Comitatus,  and  all  other  things  coa< 
cerning  the  keeping  of  the  peace. 

But  that  the  Subjects  ore  taxable  either  for 
Wo^es  or  Victuals,  or  otherwise  for  finding  of 
soldiers  out  of  their  counties,  though  for  De- 
fence  of  tbe  kinsdom,  or  that  any  are  compelU- 
hie  to  do  it  at  their  own  charge,  I  shall  humbly 
deny.  The  statute  1  £d.  3,  sSvs,  That  in  tbs 
case  it  shall  be  done,  as  usually  hath  been  doae 
in  times  post,  for  the  defence  \>f  tbe  realm. 
My  lords;  I  shall  not  deny,  but  that  before  E4. 
S*s  time  commassioas  have  issued  oat  of  tbe 
chancery  for  that  purpose ;  against  which  mat- 
ters of  fact,  not  only  to  balance  them,  but  em 
to  weigh  them  down,  it  is  as  clear  thst  «bolc 
armies,  some  of  them  of  SOjbOO  at  the  least, 
over  and  above  them  that  were  sommoDed  hf 
their  tenure,  have  been  maintained  at  the  king's 
charge,  irom  the  time  that  they  have  departed 
out  of  their  counties,  during  tbe  whole  time  ot 
their  service^  and  that  not  only  with  promises 
of  payment,  but  that  they  were  paid  ei  Tkt^ 
taufo  Regit,  out  of  the  Exchequer;  snd  many 
times  upon  failure  of  payment,  victusls,  wages, 
and  other  things,  upon  suit  for  them  in  the  Ei< 
chequer,  full  payment  has  been  made;  of  wbicb 
sort  in  most  kings  reigns  there  are  many  cases. 

My  lords,  this  is  the  answer  that  I  give  to  tk 
commissions  to  the  country,  IhBtdeftetcw 
king  was  at  the  charge  usually  for  defeaave 
war.  By  the  statute  19  Hen.  8,  csp.  1,  ^^ 
that  have  annuities  of  the  king  must  attend  m 
when  the  king  in  person  goesa  for  the  defence  oi 
the  realm,  or  against  rebels :  But  there  m  a 
special  Proviso,  that  they  shall  have  wi^gooi 
the  king  from  the  time  they  set  out  till  they 
come  to  the  kinj*,  allowing  twenty  miles  a  dav, 
and  afterwards  as  long  as  they  shall  re»o*f  " 
the  service.  Upon  a  rebeUbii  in  the  Nordr «» 
Hen.  8,  against  which  the  king  intended  to  jo 
in  person,  privy-seals  were  sent  to  most  ot  iw 
G^entry  to  attend  the  king  with  the  best  reonjj* 
that  they  could  make,  and  likewise  to  ^^^ 
bills  of  their  expeoce  and  payment  promise, 
as  appears  by  many  of  those  pnT^^.'JJ'"*?! 
ing  in  the  palace-ti>easory.    Am  bssido  »• 


689]        STATE  TRIALS,  ISGhakluI.  lOS7,r^^da  (kaeqf  SkijhMfiKuy.        [890 


tndentures  diemselvet,  whereof  I  have  seen 
nany,  it  appears  by  the  statute  $  ^  8  Ed.  6-, 
cap/2>  that  the  retainer  of  soldiers  at  the  king's 
charge^  was  as  well  for  defensive  as  offensire 
wars ;  and  also  by  the  statute  of  3  Hen.  8, 
cap.  5. 

My  lords,  in  the  next  place  I  shaU  endearonr 
the  proof  hereof  by  dear  aathorities.  Tbesta- 
tote  of  35  Edw.  5.  cap.  8,  is,  that  none  shall 
be  compelled  to  find  arms^  but  ^ch  as  hold  by 
such  service,  if  it  be  not  by  grant  in  parliament. 
That  this  was  not  *  introduottvum  novae  legis/ 
appears  by  a  petition  whereopon  the  statute  is 
made,  that  it  is  '  encoanter  le  droit  del  roylme.' 
That  the  common  law  was  so  before  the  sta- 
tute, and  likewise  in  case  of  a  defensive  war, 
appears  by  the  authorities  following ;  P.  3d  Ed. 
1,  Rot. 35.  dors,  the  Scots  entering  the  borders, 
a  commission  issued  ReginaMo  de  Gray,  to 
press  soldiers  in  Lancashire;  he  certified  by  his 
letter  inrolled  there,  *  que  sans  denieres  prest/ 
he  could  pot  procure  them  to  march  out  of 
those  parts ;  and  therefore  order  is  taken  in 
the  Exchequer  to  send  money.  That  the  Scots 
had  now  invaded  the  kingdom,  appears  by  Br. 
irrot*  m.  36  Ed.  1,  in  Scaccar.  where  commis- 
sions are  inrolled  for  many  thousands  to  be  le- 
vied for  this  war  at  the  king's  wages.  Bra. 
Trin.  32  £d.  1,  Rot.  18»  Communia.  The 
wardens  of  the  marches  of  Cumberland  and 
Westmorland  write  to  the  barons  of  the  Exche- 
quer, that  whereas  the  Scots  lay  near  the 
marches  with  a  great  army,  and  that  the  people 
of  these  counties  would  not  march  out  of  their 
counties  without  wages  and  victuals,  that  they 
would  provide  for  both.  3  Pars  Pat.  10  Ed.  8, 
M.  36,  and  9  Ed.  3,  in  pari,  a  grant  to  find  one 
soldier  for  60  days  at  the  charge  of  the  town 
against  an  invasion  of  the  Scots.  Now  the 
king  grants,  ^  Quod  hujusmodi  conceasio  non 
'  reddat  in  prsjodicium,  aec  trahatur  in  ex- 
*  emplum  in  futuro.'  At  the  time  when  this 
aid  was  granted,  the  Scots  had  entered  the 
realm,  and  wasted  the  bishoprick  of  Durham, 
as  appears  in  14  Ed.  8,  Banc'  Reg.  Rot.  00. 
Rot.  Scot.  13  and  13  Ed.  3,  M .  7,  and  13.  The 
same  indemnity  upon  the  like  occasion  of  de- 
fence, when  they  found  the  soldiers  '  ad  roga- 
'tum  Regis,'  and  the  king  commanded  the 
chancellor  to  declare  as  much.  Clans.  13  Ed. 
3.  M.  88,  dors,  pars  1,  the  abbot  of  Ramsey 
discharged  '  pro  custodia  maHtima'  in  the 
county  of  Noirolk,  because  he  remained  in  his 
own  county  of  Huntington,  '  cum  equis  et 
^  armis,'  for  the  defence  thereof,  with  this,  that 
therefore  it  was  not  rationi  cantonana  to  charf^ 
him  fiirther.  The  same  it  is  Rot.  Fra.  31  Ed. 
3,  M.  1,  Pars  1.  Oxon.  because  they  were 
prompH  et  parati  at  home  to  defend  the 
county.  But  the  practice,  it  seems,  not  agree- 
ing with  the  right  in  the  parliament,  80  £H.  3, 
M.  13,  the  commons  complain,  t)iat  commis- 
sions had  issued  out  of  the  Chancery  to  charge 
the  people  in  this  particular  and  otherwise, 
without  consent  in  parliament,  andpray,  that 
they  may  disob\?y  sqcn  coromi5S!v»ns.  Tne  answer 
is;  that  thf  ocnamoia  had  hexetofart  promaied 
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to  assist  the  king  with  their  bodies  and  goods  in 
the  war  with  Fmnce,  and  likewise  for  the  defence 
of  the  realm ;  and  that  the  great  lords,  consider- 
ing the  necessity  as  well  for  defence  as  ibr  the 
king's  wars,  agree  thereunto,  and  yet  promise 
ihat  this  which  is  done  in  *  cest  neceasite,  nc 

*  S(nt  troit  en  consequence  a'  ensample.'  My 
lords,  this  is  a  full  declaration  of  the  right,  even 
when  ibr  the  defence,  and  yet  some  practise  to 
the  contrary.  Before  the  making  of  tlte  ^tatale 
35  Ed.  3,  procured  the  Complaints  in  this  par- 
ticukir,  in  the  parliament  21  ^.  3,  M.  33  Ed. 

3,  Pat.  8  Hen.  3. '  Fulcasiusjde  Brent  inimicoa 

*  publicus  et  excomrounicatus,'  that  imprisoned 
the  justices  itinerant  in  Bedford-castle,  and 
held  the  castle  against  the  king  ;  the  king^ 
'  propter  graves  et  manifestr>s  excessus  quibos 
'  regnum  moltiplicitur  perturbavit,'  besieged 
the  castle;  ana  whereas,  the  clergy,  de  mera 
grmtiOf  had  grafted  the  king  aid  for  the  doing 
thereof, '  Rex  nolens  gratiam  sic  nobis  eahibi- 
'  tarn  ad  debitum  retorqueri,'  declares  as  much 
by  his  letters  patent.  My  lords,  it  is  here  de- 
clared that  the  king  cannot  de  dtbiio,  or  dejurfj^ 
take  any  aid  against  the  subjects  wills  for  be« 
sieging  of  a  castle,  held  agauist  the  king  by  a 
public  enemy.     Rut.  Inquision'  3  Fid.  1,  Hot. 

4.  *  Kent'  coram  auditoribus  querelarum  post 

*  helium  Eveshaan  et  pacem  proclamatam.' 
The  castle  of  Tunbridge  being  held  against 
the  king,  the  hundred  of  Feversham  was  as- 
sessed at  15/.  per  insuliathnefu  of  the  castle : 
The  jary  presents  this  as  a  grievance,  which  the 
justices  would  never  have  received,  nor  sufTered 
to  he  entered  into  the  roll,  if  this  assessment 
might  have  lawfully  been  made.  My  lords,  this 
castle  and  hundred  they  were  both  in  the  sama 
county,  and  being  bemre  the  statute  of  Win- 
chester, they  are  not  compellable  to  besiege  the  ' 
castle  ;  and  if  they  were  compellable  to  go  in 
person  and  with  arms,  yet  no  assessment  could 
oe  laid  for  the  doing  thereof.  My  lords,  I  shall 
only  ofl^r  to  your  lordships  consideration  the 
Scotifih  roll  of  30  Ed.  3,  M.  6,  the  wardens  of 
the  marches  of  Scotland  were  to  appoint  *  Ex- 

'  ploratores  et  vigiles,'  which  were  to  espy  out 
and  give  notice  of  the  enemy's  intendments. 
By  the  commissions  in  Hen.  4,  Hen.  5,  and  H« 
6's  times,  they  were  *  exploraodum  defensione 

*  regni,  et  partium  sumptibus  incolarura :'  Bat 
how  ?  Only  '  de  assensu  et  voluntate  sua,  pnmt 

*  fieri  consuevit.' 

My  lords,  I  am  now  come  to  that  of  Vic* 
tonls.  The  statute  14  Ed.  3,  c.  19,  is,'  *  That 
*'  for  the  Wars  the  Provision  for  th^m  shall  be 

*  done  by  merchants  without  commission  or 

*  other  power  from  the  king,  or  any  other  power, 
'  that  tne  people  may  not  be  compelled  to  sell 
<  at^ainst  tneir  wills.'  That  this  was  as  well  for 
defensive  as  offensive  war,  and  that  this  was  not 

*  introdnctivum  novae  let^is,'  but  was  so  at  cofx>> 
mon  law,  is,  by  your  lordship's  favour,  clear. 
Pat.  39  Ed.  1,  M.  16,  19,  *  ad  rcprimendam 

*  malitiam  Scotorum,'  and  to  repel  tnem,  Com* 
missions  to  most  counties  to  pirovide  Victuab  ; 
and  because  they  refuse  to  do  it,  the  king  then 
offers  them  security^    Br.  Trin.  8  Ed.  3,  Rot. 
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99.    VtctuaU  bousbt  '  jaxta  forum  patric  pro 

*  muDitione  MarchiB  Scotis,'  and  there  pajr- 
ment  upon  suit  adjlidged.  SometimeB  at  New- 
castle, sometimet  at  Carlisle^  sometimes  at 
Berwick^  as  the  war  required,  were  Store- 
Houses,  where  the  Victuab  were  laid,  and 
clerks  of  the  scores  to  issue  them  out.  That 
the  king  not  only  paid  for  tiie  Victuals,  bat  for 
the  bouses  where  they  were  laid,  appears.  Br. 
Tnn.  Ed.  3,  about  the  end  of  the  Roil,  dors, 
the  burgesses  of  Newcastle  complain  in  parlia- 
ment, that  their  houses  had  been  taken  up  long 

vtime  for  the  keeping  of  those  Victuals ;  this 
was  transmitted  into  the  Exchequer  by  writ, 
which  says,  'Volumus  hiis  pro  domibus  suis 

*  praedictis  sic  occupatis,  satisfacere,  prout  de- 
'  bet  et  prout  justum  fuerit,  et  prout  temporibus 
'  progenitor*  nostror'  fieri  consuevit.' 

My  lords,  in  the  next  place  for  the  Defence. 
When  those  that  served  with  horse  <  ad  vadia 
'  regis,'  lost  their  horses  in  the  service,  the 
ewners  did  not  bear  the  loss,  but  they  «^ere  al- 
ways paid  for  by  the  king ;  and  therefore  when 
they  were  first  entered  into  the  service,  the 
marshal,  or  else  the  wardens  of  the  Marches, 
who  had  the  command  of  them,  did  set  down 
in  a  roll  the  horse  of  each  man^  and  the  mark 
and  price  of  each  horse,  to  the  intent  that  the 
owner  by  this  certificate  might  be  assured  of 
the  full  value  to  be  paid  him,  in  case  the  horse 
was  lost.  This  appears  Claus.  34  £d.  1,  M. 
16,  where  the  <  custodes  Marchiae  Scotie,'  as- 
signed '  pro  defensione  Marchis,'  were  to  do  it. 
Br.  irrot  in  the  26  Ed.  1,  Rot.  105,  106,  the 
Scots  having  entered  the  realm,  divers  *  homi- 

*  cidia,  incendia.et  alia  facinora  perpetrantes,* 
there  the  horses  ad  vadia,  for  Defence  were  to 
be  appraised.  2  Pars  Pat.  10  Ed.  2,  the  same  ; 
and  the  Scotish  Roll  of  the  21  Ed.  3,  M.  7, 
the  same,  protUjus  at.  That  thereupon,  since, 
the  subject  hith  recovered  of  tlie  king,  are 
many  coses.  I  will  instance  but  in  two  or  three. 
In  34  Ed.  1,  Rot.  16,  dors.  Robert  Heibam  re- 
covered 20  marks  in  the  Exchequer,  <  pro  equo 
'  perdito  in  conflictu  Dover  inter  homines  re- 

*  gis  et  ioiraicos  Franrise ;'  at  which  time  the 
French  had  assaulted  Dover,  and  burnt  the 
priory  and  a  great  part  of  the  town.  Br.  Hil. 
17  Ed.  2,  '  pro  restauratione  trium  equonim 

*  perditor*  at  Carlisle.  9  Ed.  2,  Com.  P.  9 
£d.  2.  Richard  Waldc^rave  recovered  for 
horses  lost  at  Carlisle.  Com.  Ilil.  2  Ed.  3, 
ior  wages  '  pro  restauratione  cquorum  perdi- 
'  tor'  *  and  burying  of  the  dead  when  the  Soots 
had  entered  the  realm  at  Stanope-Park,  for  one 
troop  58,000/.  allowed,  '  liabita  inde  debbera- 

*  tione,'  and  adjudged. 

For  Castles,  the  antieat  Forts  and  Bulwarks 
for  Defence,  the  statute  14  Ed.  3,  c.  13,  says, 
That  merchants  without  any  commission  or 
power  from  the  king  shall  victual  them,  so  thAt 
the  people  shall  not  be  compelled  to  sell  against 
their  will.  That  this  statute  in  this  particular 
is  not  '  introdactivom  novae  legis,'  is  cleared 
by  the  Case  Trin.  16  Ed.  1,  Rot.  93.  Wilt*,  io 
a  little  Roll,  and  in  a  great  Roll  of  the  same 
y«v,  Rot.  19,  wbea  in  Trin.  by  JoJm  Eves- 


home  against  John  Flavell,  *  Qoia  Uada  ct 

<  garbaa  sues  cepit,'  the  Defeodant  sajs,  hs 
was  Constable  of  the  king's  Castle  of  the  De- 
vises, and  that  he  bad  '  io  prsceptis  Domini 
^  Regis,  quod  mur'  iaceret'  to  the  casile  ^  de 
'  morturo  stauro  vel  de  bladiis;'  and  of  these 
things,  and  that  hy  virtue  of  this  writ,  he  took 
an  inquest  to  know  wllere  he  mi^  have  bat 
these  provisions,  <  ad  minus  nocumeDtvn  pa- 

*  trisB :'  and  the  jury  found  it,  that  the  Deieod- 
ant  might  uke  it  *  ad  minus  nocumeotuiQ  pa- 
'  trie  ',  of  the  m§iotiff ;  and  that  he  came  to 
the  Plaintiff's  house,  and  offered  to  buy  *  pro 

*  denariis  et  ad  usom  regis;'  and  that  because 
the  Plaintiff  refused  to  sell,  they  depahed  from 
his  house ;  the  issue  joined,  and  found  against 
the  Defendant ;  100  marks  damages  given  the 
Plaintiff,  and  adjudged.  There  were  alwajm 
antiently  viiora  operatkmumf  and  theyapoo 
oath  certified,  that  tliev  saw  the  king's  money 
expended,  which  was  demanded  in  Uie  Eiche- 
qoer.  And  for  Victuals^  as  they  were  bougbt 
with  the  king's  money*  to  when  they  grew  stde, 
or  the  danger  was  passed,  they  were  soU  again 
to  the  king's  use. 

My  Lords,  that  even  in  the  time  of  mv, 
when  the  Frontier  Towns  and  Castles  were  be- 
sieged, and  the  Borders  invaded, « that  wn 
then  the  king  did  bear  the  Charges,  appeua  by 
the  allowances  in  the  Excbemier,  Trin.  S7  £4. 
.1,  Rot.  47,  <  pro  tuitione  Newcastle  contra 
'  Scotos,  qui  hostiliter  Regnum  in  partibusiliu 
'  invasenint.'  M.  31  Ed.  1,  Rot.  S,  the  Scots 
besieged  Carlisle,  26  Ed.  ],  and  allowance  now 
dc  esUibus  Cattr*  which  was  the  kingV  And  is 
the  27  Ed.  1,  75, 10,000/.  allowed  prow§€i: 
and  Trin.  32  Ed.  1,  Rot.  11,  18.  Visit  eomput. 
28  Ed.  1,  RoL  71.  <  prout  juitum,  quia  Sooti 
'  contra  regem  hostiliter  insurgunt,'  tberefoie 
'  de  thesauro  Regis,'  Berwick  is  fortiBed;  et 
Rot.  78,  dors,  it  appears  that  the  sheriff  of 
Yorkshire  had  carried  10,000/.  *  de  tbesaort 

<  Regis'  to  those  parts.    Br.  M.  17  £d.  % 

*  propter  frequenies  egressos  Scotonun  io  rtf- 

<  no,'  the  Castle  of  Sandall  at  the  kiop 
charge  is  fortified  ptvutjtatum,  and  aJlo»anct 
given.  And  Brevm  Hil.  that  year  the  casile  oi 
liorney  for  the  same  cause  was  fortified,  tLt 
Scots  having  entered  <  circa  praedict'  CaOroa 

*  et  apod  lancasur.'  3  et  4  Phil,  et  Mtr. 
Dyer.  162.  b.  One  in  execution  for  debt  is 
the  Fleet,  who,  as  the  Book  saith,  was  a  mss 
very  necessary  fur  the  war ;  and  it  was  moved 
by  the  kine's  attorney,  '  per  mandatum  con- 
'  ciiii,'  if  tbe  prisoner  might  be  licensed  «iib 
a  keeper  by  ihe  queen  to  go  to  Berwick  for  the 
defence  of  it,  or  no ;  and  it  was  held  bj  aU 
the  Judges  of  the  King'»-Bench  and  Common 
Pleas,  that  the  license  was  not  gooyd ;  aod  4  ct 
3  the  same  Case  cited  accordingly  to  have  beea 
the  opinidn  of  all  the  Judges. 

My  Lords,  for  Prisoners  taken  io  defensirt 
Wars,  and  likewise  for  pledges  aod  hmtages 
for  securing  the  peace,  that  the  chaige  and 
maintenance,  and  the  carrying  them  to  the  so 
veral  places  of  iheir  abode,  have  been  always 
boxM  by  the  kin^  of  this  realmi  xJbfi  allowMcs 
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thereof  in  the  Exohequer  are  so  freaaent,  that 
1  iotend  to  cite  none  o^  thenii  save  tnat  for  the 
prisoners  taken  in  the  conflict  at  Dover  before 
tpoken  of,  which  is  Comin*  4  Ed.  2,  Rot.  8'2. 
dors,  neither  do  I  fiifd  it  at  aoy  time  stood 
upon,  save -only  8  £d.  9,  among  the  Br.  Trin. 
8  Ed.  S.  Rot.  88,  dors.  Biit  the  reason  is,  be- 
cause that  after  tlie  death  of  £d.  1^  in  the  com- 
miasioD  of  granting  the  Constablc-ship  of  the 
Castle,  nb  mention  was  made  of  the  prisoners; 
and  jet  eyeii  in  that  Case,  upon  a  Monstravit 
Regi,  a  writ  of  Privy  Seal  is  awarded  for  al- 
lowance prvut  justiim. 

My  Lords,  if  in  all  these  particulars  of  Sol- 
diers, Victuals,  Castles  and  Forts,  Horses,  Pri- 
soners and  Pledges  in  case  of  a  defensive  war, 
the  main  supports  of  them,  tHe  kings  could  not 
tax  their  subjects,  but  have  borne  the  charge 
thereof  themselves ;  I  shall  then  offer  it  to  your 
lordships  to  be  so  fur  the  defence  in  general. 

My  Lords,  the  Allowances  in  the  Exchequer 
in  ail  the  particutai'S  before-mentioned  are  fre- 
quent In  the  Case  of  Mines,  the  profits  of 
silver  mines,  thai  they  upon  an  accompt  in  the 
Exchequer  were  always  answered  unto  the 
king,  was  one  of  the  principal  arguments  for 
the  king's  right  thereunto;  and  there  fo.  320, 
it  is  bek^  That  in  all  things  that  concern  the 
Revenue  of  the  crown,  b^aose  they  are  there 
debated,  the  Record  of  the  Exchequer  shews 
not  only  the  course  of  the  courts  but  what  the 
law  is  through  the  kingdom. 

My  Locds,  that  in  cases  of  War  and  Embas- 
sies the  Chequer  made  Allowances^  and  with 
what  great  consideration,  appears  by  the  sta- 
tute 6  Rich.  «,  c.  10,  that  they  were  not  al- 
lowed by  the  colirt,  till  the  party  brouglit  the. 
great  seal,  or  the  privy  seal  for  it.  And  if  a  Writ 
of  Allowance  came  to  the  Exchequer  before  the 
court  had  examined  the  accompt,  vet  they 
never  made  Allowance  until  the  court  bad  exa- 
mined it.     Hill.  25  Ed.  1,  Rot.  22.    *  Ucet 

*  breve  de  allocatione  pendit  de  1,000/.  allo- 
^  caodis  tameu  ante  allocation  em  factam  oportet 

*  inquireiid*  by  pecunia  ilia  ad  opus  Regis  deve- 
'  nit  et  quod  ipsi  doceant  super  hpc  Curiam 
'Regis.'  And  Trin.  25  Ed.  1,  Rot.  47,  the 
Allowances  are  never  in  gross,  but  by  particti* 
lars. 

My  Lords,  the  next  proof  that  I  shall  hum- 
bly offer  unto  your  lordships,  is  in  that  of  bor^ 
lowing  of  Mone^r  by  the  kmg  for  the  Defence 
of  the  realm ;  which  as  they  have  usually  done 
it,  so  it  is  OS  clear,  that  not  only  upon  Peti- 
tions, their  own  pleasure,  and  upon  grace,  but 
likewise  upon  soit  they  have  been  adjudged  so 
to  do  in  the  ordinary  courts  of  justice.  Comm* 
Pascb.  31  Rot.  41,  149/.  borrowed  of  Henry 
Thompsoo,  <  pro  defensione  totius  Regni,*  was 
sued  tbr,  atid  repayment  ordered.  M.  10  Ed. 
2,  Rot.  160.  *  trraudes  pecunias  summs'  bor- 
rowed by  the  king  for  th»it  purpose,  and  order 
for  repayment.  Br.  3  Ed.  2,  Comm*  Prmcip. 
Rot.  664/.  My  lords,  in  this  particular  I  shall 
dte  but  this  one  case  more,  Comm'  Pasch.  29 
Ed.  ']|  Rot.  18.  the  iinir  '  pro  urgentisstmis 
'  regni  ncgQtiiii  ^t  dcfensioae  totius  itgni,*  bad 


seized  divers  sums  of  money  in  all  the  Ab«  ' 
hies  and  Cathedrals,  and  other  religious  houses 
in  the  realm;  *  et  quo  citius  commode  poteritT 
promised  payment.  In  the  parliament  29  Ed. 
1,  at  Lincoln  the  king  is  petitioned  for  repay- 
ment of  these  monies,  who  promiseth  repay- 
ment '  Ita  quod  regis  conscientia  super  hoc 
'  exoneret,'  and  there,  and  Rot.  19.  divers  sums 
are  adjudged  to  be  paid. 

My  Lords,  I  shall  thus  huinbly  offer  this  unto 
your  lordships,  tliat  if  the  king  had  conceived, 
that  when  himself  wanted  money  for  the  de-^ 
fence,  tliat  he  might  have  charged  his  subjects, 
he  would  never  have  made  this  answer  of  Re- 
payment, <  ad  exonerandum  conscientiam'  for 
then  in  equity  and  conscience  the  parliameiik 
shdold  have  taken  cars  for  the  satisfaction  of 
tliese  debts,  or  should  at  leastwise  have  distri* 
buted  part  of  the  chaise  upon  all  his  subjects  ; 
neither  sliould  the  parties  hare  had  full  satb* 
faction  for  all  their  debts,  but  should  have 
borne  part  themselves.  By  the  statute  35 
Hen.  8,  c.  12.  the  king  for  the  Defence  of  th« 
realm  had  divers  great  loans  made  to  him» 
Now  likewise  there  being  great  cause  of  new 
defence  against  France. in  Scotland  in  aid 
of  the  king^  they  release'  these  Assurances 
eiven  by  tbe  king,  and  likewise  release  to  the 
king  all  suits  and  petiiiuns  concerning  these 
moneys. 

My  Lords,  I  am  now  come  to  tbe  other  au- 
thorities for  proof  thereof,  which  is  by  acts  of 
parliament.  My  Lords,  before  I  come  to  the 
acts  of  parliament  themselves,  I  shall  humbly 
offer  unto  your  lordships  the  Summons  and 
Preppjratives  to  them. 

First,  The  <ardua  regni  negotia'  for  which 
they  are  called,  are  principally  *  defensionem 

<  concementia;'  that  these  are  not  the  way  and 
manner. of  Defence,  and  their  advice  therein, 
but  the  Supplies  and  Aids  for  this  Defence, 
I  have  presented  clear  Proofs  to  your  lordships 
before.  That  these  Aids  cannot  be  raised 
without  their  consents,  is  strongly  inferred  in 
this,  that  the  koi^rbu  of  the  shires  are  to  have 

<  plenam  et  suflicientem  authoritatem  pro  se  ec 

*  comitate  comitatus  prsed^  ad  faciend'  et  con- 

*  sentiend'  to  the  things  in '  negotiisantcdictis.' 
If  this  might  be  done  without  consent  of  the  ' 
commons,  this  in  the  writ  would  be  neediest. 
But  that  this  cannot  be  done  without  their  con* 
scuts,  is  cleared  by  the  words  following  in  the 
negative, '  Ita  quod  pro  defectu  potestatis  bu- 

*  jusmodi  dicta  iief^otia  infecta  nou  remaneant 
'  quovismod.'  This,  my  lords,  is  the  consunt 
form  of  modern,  and  all  the  aniient  Writs,  and 
shews  clearly  that  the  commons  without  their 
consents  in  parliament,  are  not  chargeable  to  • 

.defensive  war. 

In  the  acts  of  parliament,  I  will  begin  with 
that  of  William  the  Conqueror,  anno  4  of  his 
reign  ;  which  besides  that  it  is  cited. in  the  pre- 
face-of  the  8th  Report,  and  Instit.  fol.  75,  and 
by  Ingolphus  fo.  519,  and  Mr.  Selden  in  his 
Eadmerus,  page  171,  it  is  likewise  upon  Re* 
cord,  and  inrolled  in  the  Red  Book  in  the  Ex- 
chequer.   The  words  are  these,  *  Vohimut  9t 
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justice,  sbews  the  pcnooal  care  that  all  hj 
their  oath  of  allegiance  ought  to  bear  Xo  tht 
comiDoa  peace  and  giiod  of  the  realm. 

The  next  Sutate  that  I  shall  pr^^t  to  vour 
iordsbipsy  is  that  of  Running  Mead,  1?  JuImii- 
nis  regis ;  the  words  are  these,  <  NuUam  sca- 
'  tagium  vel  auxilium  pona  in  regno  nosuo  niii 
'  per  conuaune  consilium  regni  oostri  oisi  ad 

*  corpus  nostrum  redimendV  and  ix>  kaight  bis 

*  eldest  son,  and  to  marrv  lus  eldest  daughter. 
As  in  words  these  extendf  to  the  Defence ;  be< 
cause  all  Supplies  for.  that  purpose  from  the  mH- 
ject,  they  are  only  in  atuiuum^w  in  mhvenime 
erpeimr*  of  the  kiog,  who  as  before  is  provided, 
is  principally  bound  thereunto :  so  may  the  in- 
tent likewise  be  further  gathered,  6r>t  from 
this,  that  the  word  auxilium  is  jained  with  thai 
of  Scutage;,  whjch  is  for  the  Defence ;  and  like> 
wise  from  this,  tliat  particular  saiis&ctioQ  is 
raade,  by  other  parts  of  that  statute,  to  those 
that  hud  been  disseised  by  R.  2,  and  king  John, 
which  were  things  done  only  for  the  increase 
of  their  revenue,  without  shew  of  the  commoD 
defence.  That  both  before  9  Hen.  3,  and  sj^ 
terwards  20  £d.  1,  this  was  a  Statute,  aod  so 
accounted,  I  have  before  proved.  And  in  the 
book  5  HeOf  9,  it  is  called  by  the  name  of 
^  Magna  Charta  sans  addition/  So  37  Hen.  3, 
in  that  solemn  confirroatioa  observed  by  Maitb. 
Paris,  p.  115,  this  of  Running  Mead  is  con- 
finned  by  the  name  of  Mag.  Char,  and  50 
Hen.  3,  p.  1220,  which  I  note  only  to  this  psr- 
pose;  that  of  speaking  of  Mag*  Chart',  this  of 
Running  Mead  is  intended  as  well  as  that  of  9 
Hen.  3,  as  part  thereof,  and  bodied  both  toge* 
titer;  yet  that  neither  of  them  were  observed 
either  inking  John's,  or  Hen.  3's  time,  our  his- 
tories are  full  of  it.  And  by  the  pope's  bulk  of 
island  13  Hen.  3,  the  pope  absolving  the  king 
from  his  oath  in  their  confirmation,  doth  it  be- 
cause, as  the  words  of  the  bulls  are,  ^  Juramen- 
'  turn  peccati  vinculum  es^  non  debet:'  nei« 
ther  till  after  29  £dw.  1,  as  I  shall  hereafter 
prove,  were  they  at  ull  observed  in  the  things 
concerning  tlie  king's  prerogative. 

The  next  that  I  shall  cite,  are  the  sUtutesof 
2^  £dw.  l)   andf  the  statute   <  De  Tallsf^io 

*  non  coocedendo.'  That  of  the  25  £dw.  1, 
c.  5  &  6,  the  grievance  is  for  aids,  tasks  and 
prises  taken  through  the  realm,  for  the  wan:, 
shall  not  be  brought  into  any  custom  lor  asv 
thing  before  done,  be  it  by  roll  or  any  otba 
precedent  that  may  be  found;  and  furtlier 
sraots,  that  for  no  business  from  hencefortii, 
be  will  take  any  sndi  aids,  usks  and  prizes,  but 
by  common  consent  in  the  parliament  oi  the 
realm,  and  for  the  common  profit,  saving  tb« 
ancient  aids  and  prises  due  and  accustomed. 
My  lord»,  though  by  the  copulative  it  is  clear 
enough,  diat  there  must  be  a  consent  and  com- 
mon profit  concurring,  and  althtiUgh  the  saving 
of  the  antient  prizes  and  aids  accustomed  might 
well  enough  have  been  satisfied  in  the  aid  «• 
ccpted  in  Running  Mead,  and  the  pnziug  o| 
wines  and  purveyance ;  yet  to  out  these  and 
ail  oiher  scruples,  the  statute  *  De  Tallagio, 
kQ,  made  afterwards  foi;  that  parpoie,  is^ 


'  firmiter  prscipinius  et  concedimus quod 

*  liberi  homines  totiius  monarchisB  regni  nostri 
<  angliae,  habeant  et  teneant  terras  suas  et  pos^ 

*  sessiones  suas  bene  et  in  pace  libere  ab  omni 

*  exactione  in  justa  et  ab  omni  taila^,  Ita 
'  quod  nihil  ab  eis  exigatur  vel  capiatur  nisi 
'  servitium  suum  liberum  quod  de  jure  nobis 

*  facere  debent  et  facere  tenent'  et  coucessum 
'jure  hsreditario  in  perpetuum  per  commune 
'  concilium  totius  regni  nostri  pried'.' 

My  Lords,  the  words  by  reason  of  the  dis- 
junctive '  et  ab  omni  tall'agio'  are  pUin,  that 
the  king  slmll  not  exact,  nor  take  any  thina  of 
any  freeaian,  but  what  his  Tenure  binds  him 
unto.  As  in  words,  by  reason  of  the  generality 
of  them,  it  extends  to  cases  of  the  defence  of 
the  realm  ;  that  it  doth  so  in  intent,  I  shall  en- 
deavour thus  to  present  it  to  your  lordships. 

The  Military  Services  before  mentioned  for 
the  Defence  of  tlie  realm,  they  are  by  Bracton 
attributed  to  the  Conqueror's  Institution;  for  in 
bis  second  Book  fb.  36,  speaking  of  them,  he 
saith,  ^  Secundum  ouod  in  Conquestu  fuit  ad 

*  inventuro.'  Plowcien,  in  the  Argument  of  sir 
Thomas  Tresbam's  Case,  means,  the  Conque- 
ror had  to  do  it  by  reason  of  the  many  Attain- 
ders of  those  that  took  part  with  j^Uirold,  and 
after  his  death  with  Edgar  Atheiing.  .That  he 
did  it  in  a  great  part,  appears  bv  Matth.  Paris 
fo.  8,  that  he  put  all  the  clergy  tnat  before  held 
in  Franke  Almogne  ni&  iervitute  MiiUuri  totlo 
service  tempore  hoUiUtaiity  and  by  the  county 
palatine  of  Durham  and  Chester  in  those  places 
of  danger.  In  the  Book  of  Knights  Fees  in 
Hen.  2d's  time,  it  appears  by  the  Certificate, 
thev  had  sometimes  '  de  v«teri  Feofiament'' 
and  sometimes  '  de  novo.'  And  by  some  of 
them  it  appears,  tlrat  the  tenures  <  de  novo  Fe- 
^ofiament"  were  before  king  Stephen's  time, 
and  therefore  it  is  probable  that  the  Veteri 
might  be  tboae  created  by  the  Conqueror.  The 
Provision  for  Soldiers  pay  by  tenures  was  like- 
wise of  his  Institution,  as  appears  h^  that  be- 
fore cited  out  of  the  Black  Book,  lib.  1,  cap. 
97,  th^t  *  in  primitivo  regni  statu  post  conques- 

*  turn  ad  stipendia  et  donat'  roilitum'  out  oi  the 
castles  and  other  lands  <  in  quibus  agricultnra 
'  non  exercebatur  pecunia  ntuoemta  succres- 
'  cebat'  The  policy  and  provision  of  the  Con- 
^tieror  for  the  Defence  being  by  Tenujres^  when 
in  tliis  act  of  parliament  be  says,  '  quod  nihil 
,'lib  iis  exigatur  vel   capiatur,  nisi  servitium 

*  suum  quod  de  jure  nobis  facere  tenentnr,'  I 
humbly  conceive  shews  phiinly,  that  the  sub- 
iect  was  not  otherwise  to  be  charged  for  the 
JDefence,  nor  further  than  by  their  tenure.  This, 
my  lords,  furtiier  appears  by  otiier  parts  of  that 
act  of  parliament,  where  speaking  of  any  thing 
of  Charge  that  is  to  l>e  done  according  Co  their 
tenures,  as  that  all '  bene  se  teneant  in  eqtiis  et 

*  armis  ad  servitium  suum  integrum  facitud'.' 
But  ill  tlie  next  place  speaking  of  the  Defence 
it  saith,  that  all  within  the  realm  '  sunt  fratres 

*  conjurati  pro  viribu^  et  facultaiibus'  to  defend 
tlie  kingdom  and  the  peace,  '  et  ad  judicium 
'  rectum,  et  justitiam  tactead' ;'  the  coupling  of 
tlie  Defcace  with  that  of  the  peacci  and  doing 
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to  the  king.  My  lords,  I  shall  add  this  only, 
asl^^onccive  it  Hill  not  be  proved,  thnt  this 
king  either  before  or  after  the  making  of  tliis 
staCnte*,  or  any  of  his  successors  since,  ever 
claimed  this  absolute  power  over  their  sabjects, 
as  to  lay  aids  and  tamages  apon  them  for  the 
support ation  of  their  own  private  estates,  ab- 
stracted from  the  cotnmon  defence  or  good  of 
the  kingdom.  This  king  at  thia  time,  ue  see 
by  his  own  declaration,  was  fiir  from  it.  This 
last  Statute  fully  satisfied  those  that  desired  it ; 
for  as  Walsingham  saith,  '  Ad  eoriim  votom 
*  absolute  omnia  sunt  concessa.'  If  therefore 
it  extends  not  to  that  of  defence,  I  shall  hum- 
bly offer  it  by  what  construction  of  it  our  an^ ' 
cestors  judgments  and  discretions  will  be  freed 
from  a  great  deal  of  censarCi  that  were  so  weU 
contented  with  it. 

My  lords,  Mag.  Chart,  being  confirmed  at 
the  same  time  when  the  statute  35  Edw.  ],  was 
made,  and  both  that  and  tlie  statute^  De  Tal> 
'  kigio*  being  only  articles  upon  Mag.  Chart, 
they  were  allof  them,  as  I  conceive,  intended 
in  the  subsequent,  and  so  often  confinnatio^ 
of  Magna  Charta. 

My  lords,  the  next  is  the  statute  of  UEd.  3, 


lolute  and  general:  That  no  uUiage  or  aid 
shall  be  taken  by  the  king,  nor  that  any  of  his 
odicers  shall  take  any  com,  leather,  cattle,  or 
aoy  other  goods  without  the  consent  of  the 
party. 

My  lords,  to  bring  these  statutes  to  the  thing 
in  question,  that  these  thin^  cannot  be  done 
dioi^h  for  the  defence,  the  times  of  the  makii>g 
of  them,  and  the  circumstances  concurring 
thereonto,  I  shall  present  unto  your  lordships. 

That  of  the  25th  of  Eriw.  1,  by  the  date  ap- 
pears, was  the  10th  of  Oct.  €5  Edw.  1.  My 
lords,  the  king,  the  19th  of  Aug.  before  being 
at  Odimer  reaiJy  to  go  over  into  Flanders,  the 
parliament  being  then  summoned  by  his  letters 
intents.  Rot.  Pat,  25  Edw.  l,  m.  7,  taking  no- 
tice of  the  constables  and  marshals  departure 
from  the  court  in  displeasure,  and  of  the  ru- 
mours of  the  people,  that  the  king  refused  to 
seal  articles  sent  him  for  the  common  profit, 
for  the  redress  of  divers  grievances  done  to  the 
people.  For  ihe  Grievances  he  saith,  that  with- 
out those  things  he  could  not  have  defended 
the  realm,  and  yel  saith,  that  he  is  sorry  for  it, 
and  prayeth  that  this  ina)F  be  his  excuse,  as 
that  he  hath  done  those  things,  neither  to  buy 
lands  nor  tenements,  nor  castles,  but  to  defend 
himself  and  the  whole  realm  ;  and  that  if  he 
returned  apin,  he  would  have  all  know,  that 
he  had  an  intent  to  amend  all  those  things,  to 
the  honour  of  God,  and  content  of  his  people ; 
that  if  he  dies  in  this  service,  his  heirs  shall 
Hiake  amends.  Hereby  it  appears,  that  the 
grievances  that  procured  this  statute,  were  for 
the  defence  of  the  reahn ;  therefore  from  hence 
it  follows,  that  the  aid  and  Uixes  there  men- 
tioned were  for  the  defence.  So  likewise  that 
the  exception  of  the  antient  aids  extends  not 
to  those  of  the  defence,  that  being  tlie  thing 
vhoUy  complained  of.  This  declarai  ion  of  the 
king  was  the  12tb  of  August ;  the  September 
after  the  king  bein^  at  Winchelsea,  those  arti- 
cles are  sent  unto  him,  to  which  he  deferred  for 
the  present  to  give  his  assent  unto  them,  be- 
caose  his  council  was  not  there,  and  so  Sails 
over  into  Flanders.  This  statute  of  the  25th  of 
Edw.  1,  is  past,  the  king  beyond  the  sea,  the 
*  Teste  Edvardo  filio  nostro;*  at  his  return,  as 
appears  by  Walsingharo,  p.  42,  the  king  is  de- 
arcd  to  confirm  these  articles,  which  in  Wal- 
Btngbam,  p.  40,  are  the  same  word  for  word  as 
the  sutute  *  De  Tallagio,'  which  the  king  then 
deferred :  27  Edw.  1,  they  desire  it  again,  which 
the  king  doth  with  a  *  Salvo  jure  coronte  nostras 
'  in  fine  adjecto,  quod  cum  audissent  comites 
'cum  dtsplacentia  ad  propria  discesserunt,' 
SRitb  the  Author, '  sed  revocatis  ipsis  ad  quind* 
'  Pasch'  omnia  sunt  concessa.* 

Tliat  the  Statute  <  DeTalhigio'  was  after  that 
of  25  Edw.  ly  is  plain  in  this,  by  the  king's  go- 
in^  Over  into  Flsnders  without  assenting  onto 
any  articles,  in  Sept.  and  10  Oct.  following,  as 
appears  by  that  statute  25  Edw.  1,  itself,  it  was 
made;  and  likewise  by  the  statute  <  De  Tal- 
'  lagio*  itself,  the  king's  releasing  all  rancrvur  to 
the  earl  marshal  and  constable  who  had  most 
offended  him,  and  first  pretented  these  articles 

ri»ju  111. 


c.  1,  that  the  people  shall  not  be  compelled  to 
make  any  Aid,  or  to  sustain  any*  charge  but  in 
parliament.  That  this  cannot  be  done  for  the 
defence,  will,  as  I  conceive,  be  in  forced  from 
the  words;  for  a  great  subsidy  having  beep 
granted  as  well  for  tiie  war  on  this  side  &e  sea, 
that  is  for  defence,  as  for  the  French  wars,  it  is 
declared,  that  this  shall  not  ^»e  drawn  into  ex- 
ample, aad  that  Aut  of  parliament  they  shall 
net  be  compelled'  to  sustain  any  charge;  and 
tl>en  it  14  fuither  enacted,  that  this  subsidy  and 
all  tbe  profita  of  wardships,  eseheai^,  and  other 
profits  of  the  realm,  shall  be  spent  for  defence 
and  safeguard  of  the  realm,  and  the  wars  in 
Scotland  and  France,  and  not  otiierwhere ;  se 
that  this  statute,  as  I  conceive,  all  put  together, 
bears  this  sense.  That  the  sobsidic^s  granted  in 
parliament,  and  tlte  wardships  being  a  fruit  of 
the  tenures  created  for  the  defence  of 'tbe 
realm,  and  other  profits  arising  to  the  king  by 
way  of  prerogative,  are  to  be  spent  for  the  de- 
fence of  the  realm,  and  the  kmg's  other  wars; 
but  that  no  aid  or  charge  for  any  of  these  can 
be  laid  upon  the  commons  without  ctmsent  in 
parliament.  My  lords,  that  the  practice  o(  the 
Ling,  I  mean  Ed#.  3,  was  contrary  to  riiese 
statutes,  and  that  they  were  not  kept,  appears 
by  the  Parliament  Roll,  15  Edw.  S,  ro.  9,  ^e 
next  year  after,  where  the  common  shew  riiai 
their  goods  were  seized,  and  their  bodies  im- 
prisoned Avithoiit  any  suit  commencfd  against 
them. 

MyJords,  the  next  which  f  shall  cite  are  the 
statutes  of  25  Edw.  3,  and  1  Rich.  3,  against 
Loans  and  Benevolences,  which  I  shall  bumbly 
o^r  untb  yourlordsliips  on  this  ground,  ^  Ad  ea 
*  quiB  frequentius  acriderini  adparantar  leges.' 
As  for  my  part,  I  have  seen  general  loans  and 
benevolencrs,  but  they  were  for  the  defence ; 
so  I  conceive,  if  they  were  otherwise,  they  were 
but  few  in  respect  of  tbe  others.  The  eomsaoji 
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grievances  .therefor^  being  bjrloaps  and  bene- 
volences of  that  nature,  these  statutes*  I  con- 
ceive, were  made  against  them ;  for  tbe^e  not 
being  within  the  words  of  any  of  the  farmer 
statutes,  that  therefore  tlie  kings  might  with 
the  more  cologr  put  them  iA  practice^  and  pn 
the  other  side  being  as  equally  dRnge'rous  to 
the  subjects,  because  of  the  displeasure  by  de- 
nial, they  procured  the  statutes.  That  Loans 
for  the  Defence  were  after  25  £dw.  3,  counted 
unlawful^  appears  by  Wal&ingham,  p.  179,  that 
44  £dw.^,  the  king  <  Siniitro  consilio  magnas 
'  summas  pecuniae'  of  all  sorts  *  petiic,  asserens, 
'  quod  in  defensionem  ecclesis  et  refpu  illas  ex- 
*  penderet,'  but  that  the  people  would  not  lend. 
My  lords,  tlie  next  wiiich  I  shall  cite  is  di- 
rect m  words,  which  though  it  be  not  an  act 
of  parliament,  yet  the  weight  of  tb«  authority 
by  putting  of.  it  will  appear.  In  (be  second 
partof  the  Parliament  Roll,  2  Rd.  2,  ro.  3,  4, 
6,  the  king  being  beset  with  the  enemies  of 
Trance  and  Spain,  and  Scotland,  wbo«ll  three 
by  hmd  and  sea  jinvaded  the  realm;  tlie 
privy-council  not  willing,  in  a  thing  so  much 
concerning  the  realm,  to  take  the  whole  charge 

(  of  it. upon  themselves,  nor  desiring  so  soon  to 
coll  a  parliamc^it,  a  parliament  but  a  little  be- 
fore being  dissolved;  they  therefore  resolved 
to  as9<&mble  a  great  council  of' most  of  die 
bishops,  lords  and  other  great  men  and  sages 
of  thi  realm,  who  meeting  and.  finding  the  ab- 
solute necessity  of  a  preparation  for  defence, 
and  that  the  king  wanted  money  to  do  it;  what 
theic  full  and  fina)  resolution  ui  this  case  of 

*  extremity    for  defence,  was,  I  shall  read  tlie 

words  ot  the  .Roll;  tliey  say,  '  Pur  conclusion 

'  final  quils  ne  potent  cest  mischiefe  remedier 

^  sans  charger  let  comm'  d^l  royalme,   quel 

,    '  charge  ne  poient  tie  fait  ne  grant  sans  parlia- 

•  *  meat :'  and  therefore  the  necessity  being  ur- 
gent, the.  great  men  lend  money  for  the  pre- 
sent, with  advice  presently  to  call  a  parlisp 
meut,  as  well  to  provide  for  the  repayment  of 
this.  Loan,  as  for  fiirther  Supply.  It  is  true, 
my  lords,  tlmt  this  king  was. at  this  time  within 
age,  and  it  i«  likely  t&t  many  of  bis  council 
had  been  Edw.  3,  his  godfather's  privy-coun- 
cil, who, well  knew  his  prerogative,  and  ex- 
tended it  as  far,  by  reason  of  hw  great  wars,  to 
the  cbarKing  of  his  subjects,  as  any  before  him, 
or  since  his  time.  And  that  not  only  the  privy- 
councij,  but  likewise^  as  the.  record  saith,  al- 
m^t  all  the  prelates  and  others,  dukes,  earls, 
barons,  bannerets,  and  other  sages  of  the  realm, 
which  I  conceive  were  the  judges,  should  be  so 
far  from  putting  this  in  execution,  that  diey 
dedare  in  the  negative  upon  full  deliberation, 
that  the  commons  cannot  be  charged  herein 
but  in  parliament,  themselves  likewise  thereby 
being  to  undei^o  a  present  charge,  by  lending 
to  supply  that  necassity ;  tbe  authority  must 
needs  be  weighty :  and  upon  second  thoughts 
afterwards,  the  same  was  declared  in  full  par- 
liament by  rhe  Lord  Chancellor,  and  so  after- 
wards  entered  upon  tbe  Roll  without  any  qoar 
lificatioB  at  all,  which  add»  fertbec  to  the  autho- 
rity thereof. 


Ult.  Feb.  3  Car.  A  cemnusnoR  issued  ta 
divers  great  lords ;  tbe  end,  as  apueen  by  tks 
words,  was  for  aiding  the  king's  allicft  beyond 
sea,  and  for  the  defence  and  safety  of  the  king- 
dom and  people.  They  were,  by  the  com- 
mission, to  rai^  money  by  impesiuoa  or  other- 
wise, which  without  extreme  danger  to  thekin^ 
kingdom,  and  people,  can  admit  oo  loag  delay,  j 
wherein  form  and  circumstances  are  to  be  do*  I 
pensed  with  rather  than  tbe  sobftaace  Ust 
This,  my  lords,  was  a  commisnon  to  tax  the 
subjects  in  time  of  necessity  for  Defimoe.  Tbi 
last  parliament,  this  commission  as  aguast  the 
law  ivas  condemned  by  both  houses,  aadcao* 
celled  in  his  majesty's  presence. 

Philip  Comines  in  his  5th  book,  cap.  8;  ob* 
serving  the  same,  above  all  other  comneodi 
the  policy  of  the  English  laws  add  gorerontnt;  I 
and   both  he  and  Bodinus  Reipahbc.  lib.  6, 
c.  11,  and  Pasquerus  Advocate-f^eoeial  in  the 
king  of  France  bis  Chamber  of  AcooBjpts  in 
his  s^ond  Book,  c.  6  and  7,  all  shew  thnlik^ 
wise  to  be  tbe  ancient  law  of  France ;  aadhow 
tl)e  pmctice  comes  now  ti>  be  otherwise,  dieie, 
Pasquerus  shews  at  large ;  and  that  tbe  kiocs  < 
sometimes  endeavouring  to  tlie  contrar}-,  {&oaA 
so  much  difficulty,  that  they  afterwards,  esp^  ! 
cialty  Charles  the  5tli,  procured  by  the  cooseol  < 
of  the  three  estates  these  aids  for  ikefrace  to 
be  granted  for  3  or  4  years  together :  And  that 
this  consent  of  the  people  at  the  first,  was  if- 
terwards  that  which  gave  Uie  occasioo  to  the 
king  to  take  it  without  consent ;  and  therefore 
lie  concludes,  that  France  being  *  Un  Ko^alne  | 
<  de  Consequence,'  that  they  most  not  etsilr 
promise  any  thing,  though  but  once;  which  tlxj 
will  not  be  willing  to  permit  fiir  ever. 

My  lords,  I  have  now-  done  with  the  Proofs : 
in  the  next  place  I  shall  endeavour  aa  Avsmtt 
to  some  few  Objections  that  are  obvuMis,  boiu 
from  Reason  and  Authorities. 

For  those  of  Authorities,  IS  Hen.  4,  14,  t6, 
Gascoigne's  Opinion  that  tbe  king  may  cbarie 
his  people  without  parliament,  to  a  thing  tint 
is  for  tbe  common  profit  of  the  people;  ibe 
thing  that  be  applies  it  to,  is,  that  the'  king  iitv 
grant  Pontage  and  Mnrage,  &c.  My  lonb. 
that  the  king  may  grant  both  these,  and  ToU^ 
upon  erection  of  a  new  ftiir  or  market,  or  pivc- 
a^e,  I  shall  not  deny.  The  Answer  that  t  sbali 
give  to  them  is,  first.  That  these  Graab  do 
charge  venalh  only,  that  is,  goods  carried  to 
tho«e  places  fi>r  merchandize ;  but  that  so; 
tax  mav  be  laid  *  secundum  statum  et  fiicoi- 
'  tates,  either  upon  the  Hundred- or  Coootr,! 
shall  humbly  deny  it. 

It  i»  true,  my  lords,  by  the  Conqueror's  law* 
it  appears,  that  dties  and  walled  towns  wne 
for  the  Defence  of  the  country,  and  there/ore 
by  those  laws  no  Fair  or  Market  might  be  kept 
but  in  '  civitate  aut  burgo  mnro  waHiat'. 
Therefore  in  Doomsday-Book  in  ail  such  Cases 
it  is  found,  that  there  are  so  many  *  nuinsiones 
*  murales,'  which  by  their  tenure  when  need 
was,  were  bound  <  ad  murum  reficiendV  Tbst 
no  other  land  that  holds  not  by  that  service  is 
liable,  appears  b^  Uie  Pariiam«Bt  Boll   i^^ 
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8,  pars  9,  m.  70^  where  all  the  cities  and  bo- 
rottghs  of  England  petition,  that  in  this  time 
^  danger  they  not  bemg  able  with  their  mer- 
cbandiie  to  do  it,  that  others  that  bad  lands 
within  the  towns  might  be  made  contributaries, 
who  before  were  at  no  part  of  the  charge. 

The  Answer  is,  that  ail  according  to  their 
Tenure,  a&  they  have  antiently  done,  so  shaH 
they  5UU;  and  if  this  might  be  done,  there 
wooid  have  been  no  need  of  the  st&tutes  of  2 
ic  3  Phil,  et  Mar.  c.  1,  23  Eliz.  c.  4,  for  giving 
power  ro  tax  men  <  secundum  statum  et  Ikcol- 
*■  tales,'  to  repair  Castles  and  Towns  within  20 
nutes  of  Scotland. 

For  the  ToUs  and  Pontages  and  Paveages, 
ai  there  is  a  great-  deal  of  equity  that  those 
which  receive  wnefit  by  bringing  their  goods 
to  the  market,  nod  over  the  bridge,  should  con- 
tnbate  to  tlte  charges  that  make  and  maintain 
the  market-places  and  the  bridges ;  so  neither 
are  they  compulsory,  but  voluntary  charges : 
For  as  no  man  pays  but  he  that  receives  the 
beneAt,  so  none  is  compellable  thereunto,  but 
is  lefl  to  his  liberty.  Neither  is  there  any  co- 
lour in  respect  of  'the  town  itself,  to  whom  the 
murage  or  paveage  is  granted,  why  they  should 
not  be  charged,  because  the  ^nt  cannot  be 
but  at  Uieir  own  suits  ;  for  if  it  be  not  at  the 
suit  of  toi  burgemwrn^  the  Grant  is  void,  and 
to  be  revoked. 

It  may  be  further  objected;  that  as  the  law 
kitb  entrusted  the  way  and  trianner  of  manag- 
ing of  Defence  wholly  and  independently  to  his 
majesty,  so  likewise  of  Aids  and  Means,  as  the 
*  Causa  sine  qua  non ;'  and  therefore  his  msjes- 
ty  should  not  be  dependent  upon  the  parlia- 
ment for  them. 

My  lords,  th^  near  rdation  between  his  ma- 
jesty and  the  parliament,  that  they  are  but  one 
body,  hath  been  presented  unto  your  lordi^hips, 
and  that  his  majesty  did  exercise  the  summum 
imyerium  there.  Bodin.  lib.  1,  cap.  ult.  says, 
'  quod  ejnsd'  esset  potestat'  (ributa  nova  impo- 
'  nere  cujus  est  legem  terrae;'  bat  that  the  le- 
gislative is  not  in  his  majesty,  out  of  parlia- 
ment, will  be  granted. 

The  Subjects  intereist  being  as  nearly  con- 
cerned in  the  Defence,  as  his  majesty's  is ;  as 
there  is  no  cause  to  fear  that  tbev  should  not 
be  willing  to  proportion  the  aid  lo  the  occasion ; 
to  neither  can  the  law  presume  otherwise, 
which  hat^  so  high  an  opinion  of  the  judgment 
sad  int^tyof  this  court,  that  as  it  is  in  the 
Comm'  398,  it  is  unlai^ul  for  any  man  to  con- 
teive  any  dishonourable  thing  of  it. 

My  lords,  ray  last  Answer  thereunto  is,  thot 
by  the  law  the  king  hath  as  independent  a 
power  to  make  a  foreign  war,  &s  to  make  a  de- 
fensive. Ii  will,  as  I  conceive,  be  granted, 
that  in  this  case  his^  mtjestjr  hath  not  power  to 
tax  the  Subject ;  ibr  then  it  would  follow,  that 
as  well  as  to^Ke  conquering  of  the  next  adjac- 
ent realm,  so  of  all  Europe,  the  subject  should 
be  at  the  charge^  and  yet  the  land  conquered  be 
only  his  majesty's ;  and  yet  upon  this  ground, 
in  respect  of  the  equality  of  the  powers,  it  might 
be  done.— ^Neither;  as  I  humbl^  conceive,  doth 


this  only  answer  the  objection,  but  retarns 
upon  the  other  side ;  for  his  majesty  has  power 
to  make  an  offensive  war,  which  for  the  most 
part  causeth  a  defensive;  by  this  means  it 
should  be  in  his  majesty's  power  to  make  a  de- 
fensive war,  and  to  lax  the  subject  for  th^ 
maintenance  of  it. 

My  lords,  the  last  Objection  whereto  I  shall 
endeavour  an  Answer,  stands  thus :  The  par- 
liament is  n  great  body,  and  moves  slowly ;  and 
that  the  cose  may  be  such,  that  the  cause  may 
be  lost  before  tlie  parliamentary  supplies  come. 
My  lords,  how  means  of  eflTecting  so  sudden 
and  so  great  a  surprize  can  be  so  secretly  car- 
ried, I  shall  not  examine  it  in  reason,  but  shall . 
humbly  offer  unto  it  these  Answers : 

That  the  service  whereby  the  law  hath  pro- 
vided for  the  Defence  both  for  land  and  sea, 
they  have  both  the  same  limitation  of  time 
with  the  parliamentary  Supplies  in  the  sum- 
mons of  the  tenants  by  knight's-ser*vicc  dd  ejr- 
ercitum^  and  of  the  Cinque-Ports ;  forty  days 
warning  is  to  be  given,  as  is  for  the  parliament. 
And  so  it  is. probable,  for  that  of  Mould,  13  £. 
1,  it  was  for  others  that  held  by  ses-service. 
And  anciently  the  summons  ad  extrcitumto  the 
ports,  and  for  the  parliament,  went  out  toge* 
ther,  or  much  about  the  same  time,  that  the 
parliament  might  assess  the  escuagC;  and  in 
case  the  tenures  and  other  revenues  were  not 
able  to  maintain  tlie  war,  that  the  parliament 
might  provide  for  further  supplies,  as  appears 
nil.  9,^  Ed.  1,  M.  15,  31  Ed.  1,  and  44  Ed.  1, 
M^  15,  et  16,  '  ec  oportet  neminem  Ic^gibus 
*  esse  sapientiorem.' 

The  Tonnage  and  Poundage,  when  first 
granted  for  life,  was,  that  the  kings  might  always 
have  money  ready  upon  such  sudden  occasions. 
In  the  Parliament  Roll,  4  Ric.  2,  M.  42,  th« 
commons  desire  payment  of  Edward  the  3d's 
Debts,  that  they  might  be  encouraged  to  lend 
the  king  in  aid  of  the  realm,  if  a  sudden  cause 
of  necessity  should  fall  out.  The  Answer  is, 
that  it  shall  be  done  sehm  le  petition.  My 
lords,  by  this  it  appears,  that  this  objection  was 
not  then  taken  to  be  of  weight,  many  of  the 
loans  are  in  '  Causa  necessitatis  in  Articulo.' 
The  authorities  that  further  answer  this  objec- 
tion are  great,  and  full  in  the  point. 

The  first  is  that  of  the  Parliament  Roll  of  S 
Ric.  2,  before  cited ;  the  business  of  defence 
ciiuld  not  stay  so  long  as  for  a  parliamentary 
Supply,  yet  agreed,  that  the  commons  without 
a  parliament  cenld  not  be  charged ;  and  there- 
fore the  same  men  that  gave  (he  judgment  pre- 
sently lend  money  for  that  purpose. 

In  the  Statute  31  Hen.  8,  for  Proclamations, 
the  cause  of  making  the  Statute  is  expressed  in 
these  worda :  Considering  that  sudden  causes 
and  occasions  fortune  many  times,  which  do  re- 
quire speedy  remedies;  and  that  by  abiding  for 
a  parliament,  in  the  mean  time  might  happen 
great  prejudice  might  ensue  to  the  realm ;  ther^ 
fore  toe  king's  proclamation  is  by  that  act  made 
equivalent  to  an  aot  of  parliament,  but  wi(h  ii 
full  exception  of  their  lands,  goods  and  chattels : 
which  as  it  shews  that  before  that,  by  the  com- 


903]  STATE  TRiAIfl,  13  CharlbsI.  m7.—T%eKmgagainitJolinH(OnpdeH,€9q.  [901 

cords'  are  too  weak  to  hold  us,  *  Neoaiitai 
'  enim '  fas  Cic?ro  saith)  *  magnum  haioaoa 
*  imbecillitatis  patrocinium  omoem  legem  fraa- 
<  git ;' .  at  such  times  all  property  ceaseth,  aod 


roon  law,  the  king  could  not,  in  cases  of  exi- 
gency that  could  not  btay  for  a  parliament,  take 
or  seize  their  goods,  so  they  Mere  careful  still  to 
preserve  their  rights. 

My  lords,  after  the  statute  of  31  lien.  8,  the 
Maxim  of  Justinian  was  verified  in  lien.  8,  as 
of  the  Roman  emperors  after  the  Lex  Regia, 
whereby  the  people  transfei  red  tlieir  suffrage  to 
tiie  emperor, '  Quod  Priucipi  placet  iegis  vim 

*  habet ;'  so  all  that  time  was  that  other  as  true 
on  tlie  subjects  part  here,  as  there  in  tlie  Digest, 
'  Lege  omnia  de  Regalis :  quod  meuui  est  non 
^  est  universitatis,  ct  quod  nostrum  e$t  sine  fac- 

*  to  nostro  ad  alienos  transferri  non  potest.' 
The  7  Pnedict.  of  Spain,  titul*  X.  particular*  2. 
gives  something  more  to  the  king,  for  he  may 
take  from  the  subject, '  pro  necessitate,  reipuli- 
'  licas  dato  primum  tali  causa  dicta;  rei  bona 

*  lainbia  ejtisd' vel  roajoris  pretii  booorum  viro- 
^rum  arbicrio;'  he  may  in  this  case  take,  giving 

*  pawn  to  the  subject  for  the  assurance  of  a  fu- 
fure  full  satisfaction.  Lyme  in  his  6th  book,  c. 
d5,  Bodin  in  his  0th  book,  fo.  655, affirms, That 
when  Hannibal  had  put  Italy  ami  Rome  itself 
into  so  great  a  hazard,  and  that  there  was  not 
money  lefk  in  the  common  treasury,  that  yet 
the  senate  without  their  consent  could  not 
charge  the  people,  but  that  '  unusquisque  *  of 
the  senate  '  mutuo  dabat  aliquid  in  Ubum  pub- 

*  licum.' 

My  Lords,  the  last  authority  for  the  answer- 
ing of  this  Objection,  and  tlie  clearing  of  the 
whole  business,  is  the  Commission  of  the  Loan. 
9  Car.  pars  4,  Pat.  Roll,  the  words  are  these  : 

*  The  great  and  mighty  preparations  both  by 

*  sea  and  land  did  daily  threaten  the  kingdom ; 
'  tliat  the  safety  and  subsistence  of  the  kin^  and 

*  people,  and  the  common  cause  of  Chnsten- 
'  dom,  were  iu  apparent  danger  of  sufering  ir- 
'  reparably;  that  the  king's  treasure  is  exhaust^ 
'  and  the  coffers  empty  :  That  the  business  of. 
'  Supply  cannot  endure  so  long  delay  as  the 
'  calling  of  a  parliament,  and  enquiring  into  all 
'  means  just  m  cases  of  such  unavoidable  dan- 
'  ger;  the  king  Is  now  resolved  to  borrow  of  the 
'  Subject,  to  enable  his  majesty  for  their  safeties, 

*  and  promi^eth  repayment.' 

My  Lords,  the  borrowing  of  Money  only  is 
the  thing  required,  that  is  for  Defence,  the  king 
had  no  money  left ;  the  exigency  such,  ihat  ic 
would  not  stay  for  a  parliament.  This  Com- 
mission afterwards  in  the  parliament  3  Car.  was 
questioned,  and  upon  debate  adjudged  by  botli 
the  houses  of  parhnment  to  be  void  in  law  ;  by 
the  Petition  of  RighC  presented  so  to  the  king, 
kismajesty  denies  it  not. 

My  Lords,  from  this  Objection  of  sadden 
Banger,  I  come  to  the  ficxt,  which  is  the  third 
thing  before  offered  unto  your  lordships,  which 
is  an  admiitance,  that  the  danger  sometimes 
may  be  such,  that  the  Subject's  goods-  some- 
tirnes  Without  their  consent  may  be  taken 
ill  m  ;  for  Pio|  erty  being  botli  intro- 
n  ruiitui.  H  by  hmiian  laws,  all 
'<iv\  It  luiture  being  common, 
.'•■.V  m;i..c  tinier,  like  the  Phi- 
^  uiyii  ^;.u:;.io:j,  wbtrein    ibuse 
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aU  things  are  again  resolved  into  the  oominoi 
principles  of  nature.  These  tiroes,  as  sometimes 
they  are  only  ijatanti,  and  concern  but  some 
few,  as  iu  cases  of  killing  one  other  meo's 
Lands,  or  with  their  Goods  upon  sudden  as- 
saults ;  so  sometimes  they  are  longer  in  ooo- 
tinuance,  and  larger  in  extent,  and  coocera 
the  whole  kingdym,  as  it  is  in  times  of  wir, 

*  Quando  agitur  pro  aris  et  focis  flagraou 
^  Bello.'  And  as  on  the  particulars  before 
mentioned,  which  are  but  for  a  short  time, 
and  that  concern  some  few  only,  the  law  balk 
no  power  for  that  time,  nor  maintains  any  pro- 
perty) so  in  the  other  case  it  loseth  this  powei 
for  a'  longer  lime,  and  over  all.  A  dissent  upo« 
Disseisin  in  time  of  war,  takes  not  away  tie 
entry  of  the  Disseisee.  Littl.  Sec  4 IS,  no  ple- 
nary after  the  six  months  bars  the  patron  of 
his  '  Quare  xmpedit '  upon  a  presentation  m 
time  of  war.  43  £d.  3,  *  Quare  impedit '  135, 
Na.  Br.  3L  And  in  a  Writ  of  Rjght,  where 
the  seisin  makes  the  title,  the  taking  of  expieci 
must  be  alledged  to  be  done  tempore  paeit,  the 
law  allowing  no  estate  in  such  times,  but  ail> 
it  an  occupation  in  time  of  war.  Littl.  io.  11 
An5  as  •  inter  arma  leges  silent,*  so  that  of 
Bract  lib.  4,  fo.  ?40,  that  *  tempos  gaerrc  e^ 
'  tempos  iiijurisB,'  is  hkcwisc  true;  for  after  the 
war  is  ended,  the  law,  as  not  having  cognizance 
of  things  tJien  done,  gives  no  remecfy  for  wrongi 
in  that  time  sustained,  ns  the  Case  is  adjudged 
in  the  roll  of  Kent,    7  Ed.  1.  *  inter  pincita  dt 

*  querelis,'  one  Parleton  *  de  Petro  Randal  quod 

*  ipse  die  Mercurii  ante  fe&tum  Sli'  Th«inw,* 
46  Hen.  3,  came  to  the  town  of  Cleve,  and  took 
of  the  PlaintiiTs  goods  three  oxen,  four  coirs, 
and  three  heifers,  and  yet  detains  them ;  tbe 
Defendant  alledgeih  the  pardon  of  Henry  3,  of 

*  Omnes  transgressiones  fact'  ratioqe  tuibstiooii 
'  tunc  in  regno  existenV  and  that  it  was  *  tern- 
^  pus  guerre  *  when  the  goods  were  ukea ;  the 
Plainiiirropliesj,  that  the  king  pardons  only  of- 
fences done  to  himself,  *  et  non  traosgressiono 

*  aUis  illatas  ;*    the  Defendant  rejoins,  that 

*  tempos  illud '  was  *  ^  tempos  gueme,  et  non 
<  tempus  pacis,'  and  upon  this  the  issue  was 
joined ;  the  Jury  finds  that  wlien  the  Defeodr 
ant  look  the  ^oods,  *  fait  tempus  bclU,  ct  noo 

*  tempus  pacis,*  and  therefore  it  was  e^j"^ 
for  the  Defendant.  •  Tempus  beUi/  when  Pro- 
perty ceaseth,  is  not  upon  every  itttestioe  w 
defensive  war,  but  only  at  such  tioief  when  the 
course  of  justice  is  stopped,  and  tbe  courts  of 
justice  shut  ap ;  and  ibis  is '  tempus  belli  ip 
the  Institutes,  Sec.  4M,  39  Ed.  S,  Bene  lUgii 
Rot.  49,  th%  Attainder  of  Treason  of  1  homai 
earl  of  Letce8t«r  reversed,  error  ass^aed,  *  Quia 

;  '  tenapora  pacis  nuiiime  cum  per  tulon»  lemp» 

'  *  pr»d'  cancellar-  et  al*  curi«  Dom-*  Regis  ^P^ 

'  taj  fuerunt,  ct  in  quibus  jjus  cuicunq;  hirhat 

*  proui  fiiri  conbuevit,  nee  |>r8e<iictu>  doiiiw^ 

*  rex  in  tempore  illoruiti  c  ru  iliia  txpln-at  ^t'|U► 

*  t;i\  it.'    Tliat  ihcu   v  i  ..    .^at  armie?  o^  '^^^ 
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on  both  ddes  in  this  businefis  when  th«  earl  was 
taken  at  Berrowe-biidgey  our- Histories  are  full; 
but  yet  it  was  not  that  *  tempusgaerrae'  tntend- 
^  bj  the  law,  because  the  courts  of  justice 
were  open,  and  the  king  with  banners  displayed 
was  not  in  person  in  tlie  field. 

My  Lords,  in  these  times  of  war  I  shall 
admit  not  only  his  mnjesty,  but  likewise  every 
msu  that  hath  power  iu  his  hands,  may  take 
the  Goods  of  any  witbiu  the  realm,  pull  down 
their  houses,  or  bum  their  com,  to  cut  off  vic- 
tuals from  the  enemy,  and  do  all  other  things 
that  conduce  to  the  safety  of  the  kingdom, 


12  Hen.  8,  %  Br.  trans.  406,  8  Ed.  4,  23,  that 
ia  such  times  a  Subject  may  make  a  bolwark 
in  other  men's  lands,  and  that  the  laws  already 
tstabhshed  are  silent  in  such  times.  And  al- 
dioiigh  in  that  foreseen  and  lingering  War  of 
Uannibars,  whereof  I  have  before  spoken,  the 
Senate  could  not  charge  the  people,  yet  when 
there  was  a  '  Tumultus  Gallicas,  that  is,  when 
the  Cisalpani  their  neighboars,  on  the  sudden. 


but  in  general ;  how  or  in  what  manner  *  peri- 
'  cHtabatur  non  constat.'  By  the  law  tlie  De- 
fendant may  have  a  protection  when  be  is  in 
NegotiU  Hegni ;  but  when  he  will  make  use 
of  it,  it  is  not  allowable  in  tliat  generality,  but 
he  must  shew  in  particular,  iu  what  town  or 
castle,  or  other  particular  service  he  is  in,  that 
so  the  court  may  judj^e  whether  the  cause  be 
sufficient,  yea  or  no;  and  yet  that  is  his  ma- 
jesty's writ  too,  as  well  as  that  in  question. 
The  Books  for  it  are  36  Hen.  6,  S8,  39  Hen.  6, 1. 
Yet  in  the  next  place,  if  your  lordships  shall 
give  any  heed  to  this  General,  as  to  the  parti- 


without  respect  bad  to  any  man's  property,  icular  of  Pirates  iiifesting  the  coasts,  and  pre- 


parations further  '  ad  regnum  gravan'd' '  men- 
tioned in  the  writ,  the  Case  then,  as  I  conceive, 
is  this. 

In  a  time  of  peace,  his  majesty's  vigilancy 

foresees  a  Danger  likely  to  ensue';  the  Supplies 

'  for  prevention  of  this  danger  will-  serve,   if 

:  brought   in  seven    months  after  within   four 

days ;  yet  whether  in  this  their  case  without 

consents  in  parliament,  his  majesty  may  alter 


The  Second  Days  Akgumekt  of  Mr. 
ST.  JOHN. 


as  sometimes  they  did,  assaulted  the  city ;  by    the  property  of  the  subjects  goods  ? 
the  same  Autlior  the  case  was  otherwise. 

My  Lords,  besides  this  sodden  and  tumul- 
tuous war,  which  shots  the*  Courts  of  Justice, 
aad  brings  his  majesty  in  person  into  the  field, 
and  wlierein  Property  ceaseth ;  the  law  takes 
ootice  hkewise.of  other  times  of  war,^s  when 
his  majesty  upon  just  cause  known  unto  him- 


lelf  by  proclamation  proclaimeth  war  agaiast 
any  foreign  sute,  «nd  likewise  the  law  taketh 
notice  of  the  e£Fects  thereof;  tliat  is,  that  no 
subject  of  sncfa  prince  or  state  is  capable  to 
prosecute  any  suit  in  any  his  majesty's  courts ; 
and  likewise,  that  then  it  is  lawful  for  any  his 
majesty's  subjects  to  seize  and  keep  to  their 
own  use,  the  goods  of  the  subiects  of  any  such 
prince  or  state,  as  in  the  books  are  adjaidged : 
7  Ed.  4,  13,  la  Hen.  8,  Br.  Property,  S8,  22 
£d.  3, 16.  My  Lords,  it  appears  not  by  any 
tiling  in  this  Writ,  thatr  any  war  at  all  was  pro- 
claimed against  any  prince  or  state,  or  that  if 
any  of  his  majesty's  Subjects  had  taken  away 
the  Goods^f  any  prince's  subjects  in  Cbristen- 
dooi,  but  that  the  party  might  have  recovered 
them  before  your  lordships  in  any  of  his  ma* 
jesty's  courts.  So  that  the  case  in  the  first 
place  is.  Whether  in  time  of  p|eace  his  majesty 
may,  without  consent  in  parliament,  alter  tlie 
property  of  the  subjects  goods  fpr  thedefonce 
of  tiie  realm.  The  time  that  will  serve  the 
tura  lor  the  bringing  in  of  the  supplies  and 
means  of  the  defence,  as  to  your  lordships 
appears  judicially  by  the  writ,  that  is  seven 
months  within  four  days.  For  the  writ,  went 
oat  Aug.  4,  and  commands  the  ship  to  be  at 
Portsmouth,  the  place  of  rendezvous,  the  first 
of  March  foUowmg;  and  thereby  it  appears, 
that  the  necessity  in  respect  of  time  was  not 
such,  but  that  a  parliament  might  in  that  time 
have  been  called  for  the  effecting  of  the  supply. 
Yet  ip  the  next  place  it  is  averred,  that 
*  Salus  regni  periclitabatur,'  and  that  was  the 
«u]se  of  isfluing  forth  the  Writ;  and  this  by  the 
Demurcer  if  it  should  be  confessedi  yet  this  ia 


My  Xords,  having  done  with  the  Defence  in 
general,  I  shall  now  endeavour  to  prote,  that 
thb  of  the  Sea  hath  no  such  peculiarity  in  it, 
but  that  it  will  fall  within  that  of  the  Defence 
in  general :  wherein,  in  the  first  place,  I  will 
endeavour  an  Answer  to  some  Objections  both 
from*  Authority  and  Reason,  that  may  seem  to 
prove  a  Right :  and  secondly,  to  some  Prece- 
dents concerning  the  Use  and  Practice. 

Of  the  first  rank,  I  shall  begin  with  DanegeU. 
It  may  be  said,  that  the  Denies  infesting*  the 
realm,  that  Etbelred,  for  the  resisting  of  them 
first  by  his  own  autliority,  laid  this  upon  the 
subject, 'and  made  it  an  annual  charge.  That 
after  the  Conquest  they  seldom  infesting  the 
coasts,  the  Conqueror  took  it  not*  annbally  as 
at  first,  but  at  such  times  only  as  it  is  in  the 
Black  Book,  lib.  1,  cap.  11,  when  '  ab  extetis 
<  gentibus  ^lla  vel  opiniones  bellurum  fuerunt.^ 
And  that  after  Henry  the  2nd*s  time,  the  king- 
dom being  altogether  freed  from  the  Danish 
invasions ;  althoogh  Danegelt  lost  the  name 
and  use,  it  never  after  his  time  being  taken  by 
hides  of  land  as  before;  yet  the  succeeding 
kings,  by  the  same  authority,  did  lay  taxes  upon 
the  Subjects  for  Defence  of  the  Sea. 

My  Lords,  for  Answer  hereunto,  I  shall  ia 
the  brst  place  observe  this  only  by  the  way, 
that  the  best  and  certainest  Authorities  agree 
not  what  it  was,  I-mean  the  Laws  of  Edward 
the  Confessor,  cap.  11,  and  the  Black  Book. 
For  the  Confessor's  laws  say,  it  was  one  shil- 
ling upon  every  hide  of  land,  and  the  Black 
Book  two  sbilhngs ;  by  which  it  should  seem  it 
was  little  in  use  in  Henry  the  2nd's  tiipe,  nor 
much  known.  That  11  cap.  in  the  Confessor's 
Laws,  where  this  is  mentioned,  was  no  part  of 
the  antient  laws  themselves,  but  something  af« 
terwards  added,  appears  by  the  words  them* 
selves.    First;  it  speaks  of  the  Freedom  which 


Wf]  STATE  TRIALS,  13Cuaile»I.  l6S7.'-TheEbigf(iqiiuiMhiHMfda,^^ 

*  taeraotiAn^'  io£Misto  oonalio  quod  ipsi  D». 

*  1119  ccnsum  penolvereot ;  rcgibw  namq;  noh 

<  Cfis  modo  per  serritia  es  cooauetadine  qnod 

<  Daois  pcnotrebator  ex  iDefiabili  teirore.' 
That  Dancigdt  whidi  after  tiie  Coaquen  mu 
paid  CO  the  king,  we  aea  by  that  author,  *  Ph. 

<  mam  statoerunt  AnglV  ttatatum  Aogl' '  nust 
needs  be  by  parliament.  If  the  Danegelt  in 
9ucb  time  of  peat  danger  was  not  imposed 
without  parlianienty  it  must  strongij  make 
against  those  tliat8l»U object  it. 

The  Danes  baviag  quitted  the  realm,  that 
the  Danegelt  was  rdeaaed  by  Edward  the  Coo- 
lessor,  as  Ingulplius  fb.  590,  and  Heredefi  25), 
and  aU  our  later  historians.  That  of  logolphii^ 
mj  lords,  alone,  is  without  eiceptioDS,  vbo 
lived  in  those  times ;  he  was  brought  sp  io 
England  in  the  Confessor's  days,  and  therefofc 
knew  what  he  wrote ;  he  afterwards  weat  over 
into  Normandy,  and  waa  the  Conquerur'i  Secre- 
tary, came  over  with  him  to  the  Conquest,  aad 
at  his  own  charge  maintained  iweWe  horses; 
he  waa  so  great  at  the  court,  that»  as  himieli 
writes,  lb.  514^  '  quos  volnit  hiuniliafit,  qim 
'  volui(  ezakavit ;'  and  pag.  518,  a  Charter  of 
the  Conqneriv^s  to  the  Abbey  of  CnmUod  v» 
made,  *  ad  pebtionfem  Famalians  aiei  Inguiphi;' 
and  therefore,  in  all  likelihood,  wouki  not  re- 
port this  partially  ag^st  the  king. 

My  Lords,  t  hat  we  are  not  to  piAout  oar  im 
upon  ringing  of  the  Cur  Feu  Bell,  we  hare  bo 
other  law  for  it  but  di&nse  ;  and  the  tcstioionj 
of  Historians,  that  Henry  1  released  it. 

For  that  of  the  Black  Book,  that  Wittun 
the  Conqueror  retained  it,  *  Quando  beUavel 
*  opiniones  bellomm  fiwrmt/  as  that  Book  ii 
mistaken  in  the  thing,  saying  it  was  St.  trcrf 
hide  of  .land,  being  in  tnith  but  one;  soit  ii 
possible  he  '  might  mistaka  in  the  other  too. 
That  it  was  released  in  mtemum  is  apparent. 
That  many  things  were  done  i/tjmct%y  u  the 
infringing  of  the  Liberty  of  the  SoQects  bodi » 
his  time^  and  the  times  of  Ht n.  1,  and  Heo.  % 
too,  it  is  clear  by  Historians ;  and  if  it  were  sot 
released  before,  yet  that  king  Stephen  released 
it,  is,  Huntingdon  fo.  39  i.  Hoveden  fo.  ?7& 

<  Hoc  Deo  ¥oiuit,*  say  these  Historians,  *  se<i 

<  nihil  horom  tenuit :'  and  as  all  our  Historians 
ai^ee,  that  after  Hen.  d/9  time,  in  whose  reiga 
the  Black  Book  was  compiled,  it  was.  never 
paid ;  so  it  may  be  coUecled  out  of  the  Red 
Book,  lor  all  or  most  of  the  Aids  and  Escoafifi 
in  Hen.  2/s  time,  and  king  John's  tkae,  arc 
there  mentioned.  In  8  Hen.  9,  it  is  said,  *  qaod 
'  Banegeldum  assessum  fiiit ;'  but  after  tliat» 
neither  ia  his  time,  nor  in  the  time  of  kiag 
John,  or  of  any  otlier  king,  ia  any  more  neih 
tion  of  it.  Sir  Henry  Spalman,  in  his  Ghwsaif, 
saith,  that  when  it  was  taken  ia  the  Conqo^ 
roi^s  time,  and  bince,  it  was '  Coosultis  aMfai- 
'  ttbut  et  Paritamentar*  demnm  aul^nist^ 
'  diminut'  sunt.' 

My  Lords,  in  the  last  fhMse,  if  the  sttcoetd- 
ing  kings,  wutata  iwmmt  ooly,  have  in  liefl 
diereof  laid  other  Taxes  upon  the  Subjects, 
they  must  hold  proportion  with  thfit  of  Dane- 
gek;  that;  is^  that  thej  bar*  been  e^/  ^ 


the  Church,  in  the  first  institution  of  it,  had; 
Freedom,  we  know,  was  not  lost  till  after  the 
Conquest ;  and  likewise  of  the  granting  of  it 
by  William  Rufus  in  parliament :  and  therefore 
it  should  seem  to  be  inserted  in  those  Laws 
afterwards  out  of  the  laws  of  Henry  the  Snd  ; 
for  tbi9  11  cap.  and  that  i)i  Danegelt  in  Henry 
the  2nd*s  laws,  are  the  same,  lU  tttrho  in  verbum, 
as  appears  in  Hoveden  fo.  S44. 

Bat  adinittiug  tlie  chiog,  I  shall  endeavour 
Answers  to  each  part  of  the  Objection:  as 
first,  tliat  the  Danegelt  was  granted  in  parlia- 
ment. Mr.  Cambdcn's  Brit  p.  14S,  observes, 
that  tiie  Danes  first  infested  the  coasts  ▲.  n. 
800,  aod,  as  his  words  are.  With  such  hurb- 
burltes,  as  the  like  was  never  beard  of:  havoc 
was  made  of  all,  razing  of  cities,  and  burning 
^churcbels;  and  for  their  continual  piracy, 
they  had  got  the  nick-name  of  Neccugii,  that 
if,  pirates.  The  Danegelt  first  began  in  Ethel- 
red's  time,  almost  200  years  after  the  Danes 
fint  invasion,  for  he  began  his  reign  a.  d.  978. 
That  Proviabn  waa  made  for  Sea-Defence  in 
the  interim,  and  before  Ethelred's  time,  ap- 
pears b^  the  many  Sea-Fights  of  Alfred  and 
other  kmgs.  That  this  provision  was  usually 
in  parliament,  is  probable  from  that  of  Ingul- 
pbtts,  London  pnat.  fbl.  488,  where  a.  d.  833, 
which  was  33  years  after  tlie  Danes  first  Inva- 
sion, a  Deed  to  the  abbot  of  Crowknd  is  dated 
thus,  '  Coram  Pontificibus  Procertbus  et  Ma- 
'joribustotius  Aaglies  in  civitate  London,  ubi 

*  omnes  congregati  sumus  pro  oonsilin  capiendo 

*  contra  Danicos  piratas  littora  Anglis  assidue 

*  infegtantea.'  It  king  Ethelred.  by  his  own 
authority,  might  have  imposed  this,  it  is  like 
•ome  of  his  predeoesaors,  the  Case  so  necesea- 
fily  requiring  it,  in  almost  200  years  space, 
would  have  done  it  befi)re  thb  time.  That  this 
of  Dnne^elt  wat  done  in  parhament,  the  words 
carry  u  much;  lor  the  words  of  the  law  are, 
<  Danegeldi  redditio  primitos  statut*  fiiit,'  a 
word  most  proper  for  the  parliamenury  autho- 
rity. Bat  fQlly  by  the  laws  of  that  king,  L 
mean  Etbeh-ed's  hiws,  in  Mr.  Lambert's  Saxon 
Laws,  fo.  58,  there  *  ex  sapient'  suorum  con- 
'  silio,'  peace  ii  made  with  the  Danes,  and  a 
certain  sum  of  money  granted  to  the  army,  as 
oor  Historians  observe.  The  Danes,  by  com- 
position, were  to  tend  away  the  whole  Fleet, 
aaving  45  ships,  which  were  to  remain  to  de- 
fimd  the  kingdom  ^gainst  other  enemies,  and 
the  king  was  to  maintain  them  at  his  charge. 
That  the  Danegelt  was  paid  to  the  Danes  for 
this  Defence,  maov  of  our  Historians  observe. 
My  lonk,  that  at  the  same  parliament  this  was 
provided  for,  appears  by  the  words  of  the  law, 

*  Si  quis  igitur  posthac  navali^  aspirat'  in  Anglia 

*  predam  fecerit,  hie  nobis  auxuium  ferat  ex- 

*  ercitus  nosq;  ei  qiuundio  in  fide  manserit  qusi 
'^  ad  comitat'  suppetenfe^  paramus  omnia/'  That 
ihb  waa  a  pariiament,  as  the  words  shew  it, 
ao.  it  is  held  in  the  Preface  to  the  9th  Eeport, 
luid  Uuntington  fo.  905.  If  this  waa  not  the 
l^neeelt,  yet  thii  iaclear,  that  in  that  king's 
time  then  provision  <  contra  Navales  appara- 
« tus*  was  made  by  parliament.    '  PrimumsU- 
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opoo  all  the  Inland  Towns  throughoat  the  king- 
dom, as  that  wa9>y  and  \1d,  upon  cveiy  hide  of 
Jaod ;  and  likewise  in  timey  and  that  there  was 
00  intennission,  but  that  in  Rich,  l/s  time,  and 
king  John's,  which  were  active,  that  then  it  was 

rt  in  eiecution.  Clans,  lii,  Job'  M.  3,  dors, 
r.  and  Mat.  Faris»  p.  313, 313.  The  Pope 
had  granted  the  crown  of  Ensland  to  the  J'rench 
king»  who  was  reader  to  invade  the  re^hn ;  great 
provision  of  Shipping  was  made, '  ad  illibenip 

*  (iones  Regm  et  ad  stipendia  Eegit:'  so  far 
was  this  king,  in  this  time  of  neoessitv,  from 
imposing  nnj  aid  upon  the  subjects  for  the  de* 
ftnce  of  the  sea^  as  that  he  mmself  bore  the 
charge. 

Mjr  Lords,  the  next  Authority  that  I  shall 
ijis5t  upon,  ia^  that  in  the  terms  of  the  law,  fo. 
114,  in  the  Title  of  Hidage,  the  Uxiog  by  hides 
was  used  much  in  old  limes,  and  that  chiefly  in 
king  Ethelred's  days  ;  who  in  the  year  1<^, 
wb^  the  Danes  lauded  at  Sandwich  in  Kent, 
taxed  all  the  realm  by  Hides,  and  every  910 
bides  of  land  should  find  a  ship. 

My  Lords,  my  first  Answer  to  this  is,  1.  That 
this  was  done  when  there  was  a  formidable 
enemy,  and  wliich  soon  afttr  conqnered  the 
kingdom,  was  upon  the  shore,  as  by  the  Book 
appears;  and  therefore  it  is  likely  that  the 
courts  of  justice  were  shut,  and  that  the  king 
was  then  in  person  in  the  field.  8.  This  wns 
but  ocftM  aaictti,  and  even  by  the  Common 
Law,  that  easily  admits  of  customs,  not  good  ; 
it  is  0Ctu»  hinw  that  hath  any  colour  <  iniro- 
'docendi  conseetudincm.'  3.  It  appears  not 
by  any  thing  in  the  Book,  but  that  this  nugbt 
be  done  by  parliament ;  many  of  the  anttent 
acts  of  parliament  are  sfalut^  Kex :  and  whereas 
tbe  Book  saitb.  Taxing  by  Hidage  was  much 
used  in  old  time,  that  these  were  by  fwrhament, 
appears  both  by  the  use  and  autlionty  express 
in  tbe  point  in  print,  Doomsday-Book  in  Berks, 

*  Quando  geldum  debatur/  Match.  Paris  780, 
many  Comeagia  et  Hidagia,  recited  in  parlia- 
meot,  that  had  been  fimnerly  given  to  that 
king  in  pairliament.  Bract,  in  his  second  book, 
fol  37,  IS  express  in  ihe  point,  that  they  cannot 
be  taken  but  by  Grant  in  parliament;  his 
WQcils  are  these :  «  Sunt  qnasdam  communes 
'  prssutioaes  que  servitia  non  dicuatur^  occ 

*  de  consuetudine  veniunt  nisi  cum  necessitas 
'  intervenerk,  sicut  sunt  Hidagia  et  Comeagia 
'  de  necessitate  et  consensu  totius  regni  intro- 

*  docta.*  Rot.  Pari.  8  Hen.  3.  M.  4. 

Mt  Lords,  the  next  Authority  I  shall  insist 
on  is  the  Case  of  the  abbot  of  Kobertsbridgc  in 
Kent;  which,  because  prima  facie  it^eewsto 
be  to  the  pomt,  I  will  put  it  at  larEe.  M.  95 
Ed.  1.  fiaient  I.  Banc.  Rot  77.  The  Abbot 
hrooght  a  replevin  against  Adam  de  Bridland 
uhI  others,  for  taking  his  cattel;  the  Defend- 
ants avow  in  these  words,  *  Dicunt  enim  occa- 

*  sione  turhationis  hfrter  regem,  et  regem  Franciro 
'  soborta,  aasignatus  fuit  Wiilielmus  de  Leie^ 

*  bourne  ex  parte  negis  ad  cnstodiam  marie 

*  iaciend*  ratione  ci^ns  Cosrodis  faciend'  terra 

*  et  tenencnia  hommum  ejusd'  comitsmis  agts- 
'  tata  fiicniiit  ad  cutod*  fiunend*.*    And  the 


Abbot  was  assessed,  23  £d.  1,  at  Ts.  the  83  £d. 

1,  at  tSi,  and  34  £d.  1,  at  ISs.  *  ad  prasd' 

*  custody  faciend' ;'  and  because  he  refiised  to 
pay,  that  the  Defendants  being  collectors  for 
the  town,  distrained  the  Abbot.  Tbe  Abbot, 
in  bar  of  the  Avowry,  says,  that  for  his  laadi 
he  was  assessed  to  find  a  horse  and  man  ii| 

*  subsidium  cnstod'  prosdV  ^^^  ^^  ^  found 
his  horse  and  man  accordingly,  *  ad  eand'  cnsto* 
'  diam  faciend'  ;*  and  therefi>re  demands  judg- 
ment, *  si  una  et  ead'  occasione  custod'  prdedy 
he  ough^to  find  the  horse,'  et  nihilominus  pnsd* 
'  pecuniam  solvere.'  llie  Defendants  maintairi 
their  Avowry,  and  say,  that  the  abbot  had  di- 
vers other  lands  within  the  town,  that  he  was 
assessed  for  them,  for  the  money,  and  that  he 
was  not  assessed  for  those  for  the  man  and 
horse ;  thereon  issue  is  joined,  and  day  given, 
without  any  more  thereupon  that  I  have  seen. 

My  Lords,  besides  the  Authority  of  it  in 
point,  these  two  tilings  may  be  fiirther  objected 
from,  this  Case*.  The  county  was  agisted  uii 
Ctutodiam  maris,  and  likewise  to  find  forces. 
My  lords,  for  the  last,  I  have  before  admitted, 
and  by  the  Statute  of  Winchester  that  may  be 
done,  for  the  service  was  to  be  performed  im 
Kent,  the  same  county  where  the  land  lay. 

My  Lords,  because  this  Case  primne  facie 
hath  some  shew  of  authority  m  point,  I  shall 
endeavour  a  full  and  clear  Answer  unto  it. 
By  the  Case  itself  it  appears,  that  these  Sesses 
were  in  time  of  war:  the  words  are,  '  ocpi- 

*  sione  tnrbationis  inter  Regem  et  -  Regem 
'  Francias;*  neither  was  the  war  with  Prance 
onlv  at  that  time,  but  likewise  with  Scotland 
and  Wales,  and  all  the  effects  of  war  accom- 
panied it.  The  French  had  landed  in  divers 
paru  of  the  realm,  and  in  particular,  33  £d.  1, 
m  this  county  of  Kent,  and  had  burnt  the 
priory^ and  the  greatest  part  of  Dover;  tbe 
Havens  were  afant  up  for  a  great  part  of  that 
time;  tbe  Goods  both  of  the  French  and  ^cot- 
ish  nation  were  seixed  through  the  whole  king-^ 
dom ;  the  lands  of  all  priors  aliens  were  seized, 
and  those  tliat  were  upon  the  maritime  psorts 
removed,  and  natives  put  into  their  houses, 
and  all  strangers  whatsoever,  that  landed  within 
the  kingdom,  to  be  arrested.  All  tliese,  if  anr 
of  them  should  be. denied,  will  be  made  goodf, 
not  only  by  our  histories,  but  likewise  by  the 
public  records  of  the  kingdom.  So  that  my 
first  Answer  is,  that  these  sesses  were  in  the 
time  of  an  actual  defensive  war  from  the  two 
next  and  greatest  states  unto  the  realm. 

My  second  Answer  is,  that  it  appears  not  at* 
all,  by  any  thing  in  this  case,  that  these  Sesses 
were  made  by  •  any  authority  from  the  king ; 
for  the  words  are  only  in  the  general,  that  the 
county  was  agisted,  and  that  the  Abbot  him*, 
self  was  agisted,  but  says  not  by  whom,  or 
whose  authority.  That  it  was  not  by  the  king's 
authority,  appears  by  J^ighboriie*s  commission 
appointed  *  ad  custodiam  pred'  faciendV  as 
the  words  of  the  case  are ;  foiJby  his  commis- 
sion whereby  he  was  to  do  this,  which  is  Rot. 
23  F^.  1,  M.  8,  he  was  so  far  from  having  any 
pow^r  10  tax  the  ceunty  bereuntOj  that  he  if 
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conunanded  for  victuals,  arms,  or  other  thin|gs 
that  he  shall  n^ed  in  this  business,  chat  he  shall 
pa^  those  from  whom  he  shall  have  any  such 
thmg;  fthich  likewisa  is  entered  in  tlie  Com- 
muoia,  93  Ed.  1,  Hot.  T7.  My  lords,  that 
there  were  parliaments  in  every  one  of  these 
years,  appears  by  the  summons,  and  those  in 
words  not  usual ;  for  the  great  fleet  of  France 
being  mentioned,  and  that  the  French  did  in- 
tend '  linguam  Angheanam  omnino  delere,' 
they  were  now  called  <  ad  tractand'  ordioand' 

*  et  faiciend'  nobiscum,'  and  the  lords,  *  et  aliis 
'  Incolis  Regni  qualiter  sit  hujusmodi  periculis 

*  obviend.,'  as  it  is  in  the  Close  Roll,  23  £d.  1, 
M.  4,  dors,  and  24  £d.  1,  M.  7,  dors. 

My  lords,  that  accordingly  order  was  taken 

*  cum  Incolis  ;*  and  that  the  gentry  and  other 
inhabitants,  by  way  of  by-law  or  agreement 
amongst  themselves,  did  make  provision  in  this 

E articular,  I  shall  endeavour  to  prove  to  your 
irdships :  that  it  hath  been  done  at  other  times, 
and  that  such  by-laws  are  good,  appears,  14 
Ed.  2,  Banc.  Regis,  Rot.  60.  The  Scots  en- 
tering  Durham,  a  by-law  was  made  by  the  in- 
habitants  for  the  raising  of  money,  and  one 
that  refused  it  was  adjured  to  pay  it :  besides 
Leighbome,  who  was  admiral  of  all  the  Eng- 
lish fleet,  there  were  Ctuiodet  fnarig  in  each 
maritime  county  ;  these,  as  appears  by  Com- 
munia,  24  Ed,  1,  Rot.  78.  dors,  were  chosen 
by  the  commonalt  v  of  each  county ;  and  that 
these,  together  with  the  shcriflf  and  inhabitants, 
did  make  orders  for  those  things,  appears  by 
the  Communis,  23  Ed.  1,  Rot.  79,  where  writs 
are  directed  to  the  sheriiT  of  Kent,  and  to  the 
aheriff  of  other  maritime  counties,  command- 
ing them  that  '  circa  maris  custod'  visis  prae- 

*  sentibus  milites  et  potentiores  liberos  homines 
*iie  balhva  tua  evoces,  et  cum  ipsis  provida 

*  circumspectione  deliberes,'  how  he  should  do 
iL  This,  I  conceive,  is  expressed  in  point, 
and  the  practice  grounded  upon  that  in  parli&- 
mcnjt^  <  ad  ordinaud'  cum  incolis.' 

My  Lords,  my  third  answer  to  this  Case  is, 
that  these  sesses  were  for  land-senrice  only, 
and  not  for  shipping.  And  this  appears.  First, 
by  the  case  itself;  for  the  abbot,  m  bar  of  the 
avowry^  says,  that  he  was  sessed  to  find  a  man 
and  horse  *  in  sabsidiuui  custod'  pnedV  which 
must  be  for  land  service;  and  therefore  de- 
mands judgment,  *  si  una  ead*  occasiooe  custod' 
'  predy  he  ought  both  to  find  the  horse  and 
to  pay  tlie  sess.  This  is  not  denied  by  the  de- 
fendants; but  they  say  that  the  abbot  had 
other  lands,  and  that  this  sess  was  for  those 
other  lands;  so  that  it  is  admitted  that  the  sess 
for  the  horse,  which  most  be  for  land-service, 
and  that  for  which  they  avow,  were  both  for 
the  same  use ;  all  the  difference  is,  whether  the 
sess  were  upon  the  same  land  or  no. 

My  lords,  if  the  sess,  for  which  the  defend- 
ants avow,  had  beeii  for  shipping, they  mighthave 
admitted  all  that  the  abbot  had  said,  in  bar  of 
their  avowry ;  that  is  not  withstanding  he  found 
arms  for  land-sei^ice,  that  yet  he  might,  for  the 
same  land,  have  been  se»sed  again  to  the  find- 
ing of  iliippibg.    Neither  do  1  dgubt,  but  that 


die  parties,  in  the  action,  now  before  your  ford- 
ships,  do  find  arms,  and  vet  they  are  sessed  for 
shipping ;  and  that  it  will  be  stood  upon  by  the 
other  side,  that  the  finding  of  aims  for  laod- 
service  excuseth  not  for  shipping. 

But  it  may  be  said  that  the  Very  words  are, 
that  the  sesses  were  '  pro  custod'  maiis.'  My 
lords,  by  divers  records  it  ajf^iears  eipresslr, 
that  the  custody  of  the  maritime  part  of  the 
land  is  called  <  custod'  maris.'  Claus.  23.  Ed. 
1.  M.  4,  dors.  A  writ  directed  <  CoUectoribiii 
'  pecunisi  ad  custodiam  maris,'  in  this  countj 
of  Kent,  commanding  them,  that  in  respect  d»t 
the  Cinque  Ports  were  at  the  charge  of  »hi|}- 
ping,  *  quod  quieti  sine  de  custod'  maris  faci- 

*  endn,'  which  must  needs  lie  at  land.  Con- 
munia  24  Ed.  1,  Rot.  79.     A  writ  to  '  WiW 

*  liam'Bonell,  et  sociis  suis  ad  custodiam  Marii 
'  in  Com'  Suff'  assignatjs,'  and  yet  all  that  the? 
are  to  do  in  that  office  is  for  defence  at  land. 
So  Trin.  31   Ed.  1,  M.  20..  Communis.    Ha 

*  Custodia  Maritima,'  how  it  is  to  be  done  ap- 
pears, Rot.  Pari.  46.Ed.  1,  M.  49,  and  by  the 
statute  5  Hen.  4,  cap.  3,  it  is  to  be  done,  as 
heretofore  it  hath  been  done,  according  to  the 
statute  of  Winchester. 

My  fourth  answer  to  this  case  is,  that  tiie 
plaintiff  \v«s  a  clergyman,  and  the  clergy  having 
denied  in  parliament  to  aid  the  king,  as  the 
laity  did' this  year,  at  this  time  they  stood  in 
the  king's  disfavour;  and  in  Uil.Term.25£d. 
1,  Rot.  17,  the  king  commanded  all  his  couiti 
of  justice,  that  if  any  clergyman  was  piaiotiff 
in  any  action,' '  quod  nullum  ei  fiat  remedium.^ 
And  therefore  Walsingham,.  in  his  Annoatif 
Consiliis  of  this  year  of  25  Ed.  1,  says,  that  it 
was  *  Clero  Anglise  importabilis,  quia  de  pro- 
^  tectione  regia  est  exclusus,  et  per  regem  oi- 
'  hilominus  depredatum.' 

But,  my  lords,  if  I  ^ould  let  all  go  thtt  hath 
been  said,  yet,  under  your  lordships  (avoura, 
the  case  is  of  no  authority  at  all :  tor,  adnuu- 
ingthat  the  sesses  were  for  shipping,  and  that 
by  the  king's  authority ;  yet  had  the  plaintiff 
no  reason  to  put  huuself  upon  the  noint  of  law 
when  the  matter  of  fiM:t  would  help  him:  for 
the  plaintiff  says,  that  he  had  been  sessed  be- 
fore for  those  lands;  the  other  party  saysoa, 
but  that  it  was  for  other  lands ;  and  upon  tbii 
the  issue  is  joined. 

Nay,  my  lords,  if  there  be  any  authority  ai 
'all  in  the  case,  under  favour,  it  is  strong  tU 
other  way  :  "for  if  the  sesses  were  for  shipping* 
the  abbot  says,  that  before  hr  had  found  awn 
for  the  land  'service,  and  demands,  the  judg- 
ment of  the  court,  if  therefore  be  ought  to  »y 
this  sess  toa  The  other  party,  if  the  law  had 
been  clear,  might  have .  demurred  ihereapos; 
so  tiiat  the  authority  sways  this  way,  that  nooe 
for  the  same  laud  are  chargeable  for  arms  at 
land  and  shipping  too. 

My  lords,  not  only  for  the  clearing  of  thii 
case,  but  ail  t>ther  things  that  ^^^J^ 
eitlwjr  In  the  mere  right  or  matter  of  »ct  be- 
fore the  99  Ed.  1,  that  before  the  parfi«in«K 
at  Linooln  29  Ed.  1,  ell  things  cOBCcromg  the 
king's  prerogative,  aud  the  sab^ecti  Ubert»«i 
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were  altogether  upon  locertaiDties.  The  sta- 
tute of  Ranniog  Mead,  Magna  Charta,  Charta 
de  Foresta,  had  been  confirmed  at  least  eight 
times,  from  17  Jojb.  unto  29  £d.  1,  and  yet  not 
only  the  practice,  but  likewi&e  the  judges,  in 
the  courts  of  justice,  went  clear  contrary  to 
the  plain  both  words  and  meaning  of  them. 
By  the  second  chupter  of  Magna  Charta,  a 
baron,  '  pro  Baronia  Integra,'  was  to  pay  but 
100  marlu  for  his  relief;  the  practice  and  pro- 
cess of  the  Exchequer  till  29  £d.  1,  was  always 
for  this  relief  lOo/.  Michaelis  28  Ed.  1,  Rot. 
54.  Commonia,  after  the  death  of  John  Gray, 
that  held  per  Baroniam,  the  question  was,  whe- 
ther he  shoatd  pay  100/.  as  the  record  says, 

*  prout  aotehac  onerari  solebat,'  or  lOO  marks, 
'propter  confirraationem  secundum  Magnam 
'  Chartam ;'  and  this  the  court  would  not  de- 
termine before  they  had  consulted  with  the 
king;  and  yet  the  statute  of  Magna  Charta 
had  tieeu  confirmed  by  25  Ed.  1,  and  likewise 
the  same  year,  as  appears  by  the  statute  De  Ar- 
ticulis  super  chartas.  Communia,  M.  13.  Ed.  1, 
Sot.  26.  Philip  Mermion  died,  and  100/.'  paid 
for  his  relief.  It  was  now  29  Ed.  1,  and  in 
question,  whether  100/.  or  100  marks  admit- 
tance, licet  kactennSf  they  were  always  100/. 
because  the  king  had  coonnned  Magna  Charta 
90th  of  his  reign,  and  by  his  writs  had  com- 
manded his  courts  to  inroU  it,  and  would  have 
it  <  de  csatero  in  omnibus  suis  Articulis  obsei^ 

*  ?ari.'  ,  My  lords,  of  this  kind  there  be  many 
cases.  The  Charter  of  king  John,  and  of  the 
Forest,  cap.  10,  is  NuUus  'de  cstero  amittat 
'  Titam  Tel  mem  bra  m  pro  venatione  nostra  ;' 
and  yet  against  the  plain  letter  and  meaning, 
Communia  Trin.29  Ed.  1,  R.  44,  Adam  Govrer 
of  Scarborough,  as  appears,  had  in  this  king's 
rei^  been  beheaded  ;>ro  venatione  in  the  forest 
•f  Danby;  and  now  an  inquisition  went  out  to 
find,  what  lands  and  goods  he  had  ;  and  then 
upon  tlie  return  the  question  was,  whether  his 
land  was  forfeited,  and  should  escheat  upon 
such  an  attainder^  and  resolved  that  the  land 
was  not  forfeited.  Pasch.  22  Ed.  1,  Rot.'  48. 
The  king's  shepherd  had  put  the  king's  sheep 
into  a  man's  ground,  who  had  distrained  them  ; 
and  for  this  process  went  out  of  the  Exchequer 
to  punish  the  man,  who  there  pleads,  that  he 
knew  not  that  they  were  the  king's  sheep.  And 
there  Rot.  61,  dors.  Lessee  for  life  of  a  manor 
of  the  king's  with  an  advowson  excepted,  the 
court  declared,  that  he  had  forfeited  the  manor 
itselt^  By  these  cases  it  appears,  that  neither 
the  practice  nor  the  proceedings  in  the  courts 
of  justice  in  those  times,  in  things  between  the 
king,  and  the  subject,  are  so  much  to  be  relied 
■poo,  as  the  words  of  the  law. 

My  lords,  it  may  further  be  objected,  that  at 
common  law,  before  the  statute  of  Winchester, 
the  king  might  compel  the  subject  to  find  atms 
fur  the  defence  of  the  kingdom ;  and  therefore, 
by  the  aame  reason,  he  may  charge  them  to 
find  ships  for  the  defence  of  the  sea. 

My  Idrds,  not  granting  the^  thing,  yet  for  the 
present  admitting  it,  I  shall  thereunto  give 
Uiese  answers  :^Th«l  )^i»  najesfty  by  tpnnage 
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and  poundage,  and  the  other  duties  at  common 
law  mentioned,  hath  a  particular  supply  for 
that  of  shipping,  but  hath  nothing  in  particular 
for  the  other  of  arms ;  aud  therelbre  that  may 
with  more  reason  be  laid  upon  the  subject  than 
tlie  other.  And  yet  for  one  of  the  principal 
things  iu  that  statute  of  Winchester,  that  is,  for 
watching  and  warding,  the  king  before  that 
statute  had  a  particular  and  cettain  farm  or 
sum  of  money  of  each  county  for  the  doing  of 
it,  which  after  that  statute  the  county  was  dis- 
chari^ed  of,  because  by  that  statute  the  counties 
took  the  charge  of  doing  of  it  upon  themselves, 
as  the  cases  are  Comm.  Ilil.  20  £d.  1,  Kot.  10,' 
and  Br.  Trin.  43  Ed.  1,  Rot.  22,  dors.  18/.  *  pro 
*  Com.  Norihumb'  and  16/.  pro  Cumberland.' 

My  second  answer  is,  that  eacli  subject,  and 
that  secundum  statum  ei  Jacuitates,  is  already 
chargeable  for  that  of  slapping,  as  hath  been 
before  proved  ;  and  therefore  if  he  be  charge- 
able both  in  money  and  kind  too,  the  charge  is 
double  in  the  one,  and  but  single  m  the  other. 
Neither  could  it  hold  proportion  with  these 
cases  of  watching  and  warding,  where  the  coun- 
ties were  discharged  of  the  money,  when  they  . 
took  the  thing  in  kind  upon  themselves.  And 
therefore  this  objection  cannot,  as  I  ^onceive, 
be  made,  unless  his  majesty  first  quit  all  the 
before-mentioned  duties  laid  upon  merchan- 
dize.— My  third  answer  is,  that  in  tliat  of  arma 
there  is  onlymi/Za^tosp^ciei,  changing  of  monej 
into  arms;  for  they  remain  the  subject's  still  in 
property,  and  are  in  his  own  custody ;  he  may 
sell  them,  or  employ  them  at  his  pleasure  to 
his  own  use  :  but  in  this  May  of  shipping  there 
is  ablatio  rei,  in  re&pect  of  the  victuals  and  ma- 
riners wages. — My  fimrth  answer  is,  that  that 
of  arms  is  not  only  for  the  defence  against  fo» 
reigners,  but  hi  watching  and  warding,  upon 
Hue  and  Cry,  and  otherwise  to  keep  the  peace 
within  the  realm,  and  for  the  e^ecuiiun  of  jus- 
tice, by  assisting  the  sheriff  when  he  shall  have 
occasion  to  use  the  Posse  Comitatus,  and  other- 
wise, all  which  do  fail  in  the  other.  And  as 
the  use  of  arms  is  more  general,  so  are  they  for 
the  more  immediate  defence  of  that  element, 
wherein  we  have  our  usual  and  certain  liveli- 
hood. And  yet  the  ordering  of  these  hr  three 
hundred  years  and  upwards,  was  by  authority 
of  parliament. — Lastly,  my  lords,  in  respect  of 
the  victuals  and  mariners  wages  to  be  found  for 
26  weeks,  the  case  in  question,  as  I  conceive, 
cannot  be  compared  to  that  of  arms,  but  rather 
to  that  of  taxing  the  country  for  finding  of  sol- 
diers to  go  out  of  their  counties. 

My  lords,  the  next'objection  that  I  shall  en- 
deavour to  give  answer  unto,  is,  that  it  is  in  his 
majesty's  power,  for  the  safety  of  the  realm, 
to  shut  up  the  ports  and  havens  of  the  king- 
dom, and  thereby  to- make  a  general  stoppage 
of  all  manner  of  foreign  trade;  and  tlicrefore 
as  his  m:yesty  may  anticipate  gain,  by  barring 
men  from  the  exercising  of  their  callings,  so  by 
tbesame  reason  may  he  take  something  away. 
— My  lords,  my  first  answer  is,  that  the  law 
therein  doth  trust  the  king  only  with  that, 
which  being  donCi  is  most  to  his  own  less,  as  in 
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respect  of  the  customs  and  other  duties  this  of 
prol)ibiiing  foreign  tri^de  would  be. — My  secoud 
answ  er  is,  that  this  cannot  be  done  bat  in  time 
of  war,  and  imminent  danger,  and  that  there-^ 
fore  this  objection  will  not  be  seasonable  till 
the  other  be  put  iu  execution.  The  last  objec- 
tion is,  that  in  divers  old  cliarters  of  liberties 
and  exemptions,  xhe  patentees  are  freed  de 
Vanegcldo  ct  NavigiOy  herebj  is  implied  right. 
— My  ansvter  is,  from  the  same  charters  it 
may  as  well  be  inferred,  the  subject  is  bound  to 
make  and  repair  the  king's  parks  and  houses, 
and  to  make  up  new  bridges,  and  divers  other 
things;  these  charters  of  exemption  freeing 
them  '  ab  operation ibus  omnium  regaiium  par- 

*  corum  et  pontium,*  and  from  divers  other 
things  which  by  law  the  subject  is  bound  unto. 

IVSy  lords,  for  the  precedents  that,  from  mat> 
ter  of  fact  and  charge,  may  be  brought  for  proof 
of  the  use  and  matter  of  fact,  as  I  do  not  pro- 
fess to  know  them  all,  so  if  I  did,  yet  time 
would  not  permit  to  give  a  particular  answer  to 
each  of  them ;  I  shall  therefore  offer  these  ge- 
neral answers  to  them : 

The  most  of  them,  or  all  of  them,  are  for 
charging  the  sea-towns^  and  haven  towns  which 
have  ships,  and  many  great  privileges,  and  are 
'  infranchisf  d  (or  that  purpose,  as  is  declared  in 
tUii  Parliament- Uoll  of  13  Ed.  3,  M.  11,  before 
cited.  These  that  are  to  find  ships,  besides 
the  main  prescription  for  wrecks  and  benefit  of 
fishing,  are  dischariied  of  nrrays  and  defence  at 
land,  as  appears  not  only  by  the  Parliament- 
Roll,  but  by  the  Scotch  Roll  10  Ed.  3,  M.  28, 
dors.  The  town  of  Shoreham,  in  the  county 
of  Sussex,  time  out  of  mind  had  found  ships, 
and  therefore,  being  by  the  commissioners  of 
array  taxed  lo  arms  for  the  land-service,  a  Sa- 
persed*  for  that  cause  awarded.  Iter  Sussex, 
7  Ed.  1,  llot,  63,  dors.  William  de  Bruce,  lord 
of  Shoreham,  upon  his  claim  adjudged,  that 
ail  the  customs  of  merchants  at  Shoreham  be- 
longed to  him.  ilot.  Pat.  26  Ed.  1,  M.  16, 
the  town  of  Yarniouih,  *  pro  servitio  naviura 

*  impenso  et  impendendo,'  are  discharged  of  all 
subsidies  granted  in   parliament,  <  pro  corpo- 

*  rihus  navitifT),  et  anito  :  ct  coramunia  Trin.' 
31  Ed.  2,  Rot.  30.  The  town  of  Baldsey,  in 
the  county  of  Sussex,  for  the  same  caubc  dis- 
charged by  judgment  of  the  c^urt.  Iter  Kant. 
Si  Ed.l,  Rot.  4 1,  dor-i.  Certain  land-holders 
wititin    the    Cinque-Ports    have  Taillage  '  de 

*  quoUhet  liom!neapplic;i:ite/upon  their  lands. 
Petitions  1  Ed.  3,  Rot.  9,  OiVice  de  Pat.  In 
consideration  of  the  charge  of  providing  ships, 
the  town  of  Souilmmpton  pctitioM,  that  their 
privileges  of  having  customs  within  their  poiis 
be  comirmcd  to  them;  that  they  liad  these, 
appears  Ilil.  13  Hen.  4,  Bunc  Regis  Rot.  39, 
where  they  are  indicted  for  extortion,  for  taking 
more  custom  than  was  due.  Rot.  P;mT  45  Ed.  3, 
the  commons  pray,  that  the  franchises  of  the 
sea  towns  and  havens  may  be  allowed  them  as 
heretofore,  and  that  by  defiiult  tf:ercof  the 
navy  of  England  is  much  decayed,  to  tlie  dis- 
assurance  of  all  the  realm,  ii^  need  sliould  be. 
llmt  these  tliat  ere  not  maritime  towns  ought 


not  to  be  charged,  which  is  the  very  case  of  the 
defendant,  I  shall  cite  to  year  lordships  exprea 
precedents.  Clause  13  Ed.  S,  M.  14,par.'8,tbe 
town  of  Bodmin  in  Cornwall  diKharged  of 
ships,  because  in  '  dicta  villa  portos  noo  est  et 
'  longe  a  mari  et  distat/  and  hath  not  used 
before-time  to  find  shipping,  and  an  inquisitioo 
awarded  to  inquire  of  tnese  particulars;  where- 
by it  appears,  that  the  inland  counties  had  not 
so  mucn  as  de  facto  been  usually  charged  with 
ships.  Rot.  Fra.  SI  £d.  3,  M.  17,  thosetowt.s 
'  qus  naves  non  babent,  et  qu«  aliis  naves  hs- 

*  bentibus  contribatoria  non  cxistunt,'  that  (hej 
should  be  discharged ;  it  appears  thereby  that 
some  towns  that  are  memoefs  of  great  tea 
towns,  are  contributory  to  shipping,  and  other 
inland  towns  are  not  contributory,  8  Pars  Rot. 
2  Rich.  2y  M.  43,  in  which  51  Ed.  3,  is  recited, 
whereby  it  is  likewise  recited,  that  the  burgesses 
of  Beverly  had,  by  their  petition  in  parliament; 
complained,  that  their  town  is  *  in  loco  arido  et 

<  a  roari/  that  *  ad  sinistram  procuratioDem 
'  quorund'  machinantium  ipsos  indebite  prz* 
'  gravare  ad  contribuend'  hominibns  de  villi  de 

<  Kingston  super  Hull,'  to  the  making  ofa  barfe 
'  per  mandatum  regis;'  now  they  pray  •  deom- 
'  nibus  et  singulis  hujosmodi  oneribus  insolitif,' 
to  be  discharged  by  their  charter ;  and  it  ap- 
pears they  are  disctiarged  accordingly,  and  tb.s 
now  exemplified,  2  Rich.  2. 

^  To  those  of  48  lien.  3,  both  for  taxes  (or  sol- 
diers and  for  shipping,  I  shall  give  a  pariieular 
answer,  thnt  it  wjis  then  *  tempus  b«U/  whea 
the  courts  of  justice  were  shut;  for  the  com- 
mission went  out  after  Ajnil,  and  in  the  Red 
liook  fo.  241.  6,  it  was  *  tempus  belli*  from  4 
Sep.  48  Hen.  3.  until  the  10th  of  Sep.  49  Her.. 
3,  and  that  the  courts  of  justice  were  shut  up, 
appears  40  Flen.  3,  llot.  4.  '  Comra'  Scaccar- 

*  non  fuer*  Barones  residentes  in  Scaccario/ 
ad  Pas.  4B  Hen.  8,  ad  comm'  Pas.  49  Hw. 
3, '  propter  turhationem  nuper  habitam,'  thfc 
were  no  sheriffs  in  <  aliquibus  comiiatibu?,'  48 
Hen.  3,  and  thf»se  that  were  •  non  poterintsc 

*  facere  qoae  ad  otiicitmi  vie*  pertinehant.' 

To  the  commissions  30  Ed.  1,  M.  9,  in  tl^ 
Patent  Roll,  '  de  puniendo  homines'  that  rf- 
fuscd,  it  is  *  quia  ad  rogatum  mittere  non  cob- 

*  ccsserint'  so  many  Ships.  And  if  a  br-b^^ 
were  good  to  bind  them,  as  is  before  proved,  rs 
well  as  their  own  promise,  it  may  be  so;  but  I 
have  never  seen  any  legal  proceedin^rs  again  t 
any  of  those  that  refused  at  that  time,  saw 
only  against  the  Cinque  Ports  tlyit  ere  torn- 
tnonc  d  by  their  service.  P.  33  Ed.  1,  B^inr. 
Regis  Rot.  8^,  against  Seaford,  as  a  meaiber  of 
tlij*  pons  ;  and  the  charge  is,  thnt  *  per  scrvitiwi 

*  teiientur  invenire  unam  navcm.' 

For  tljose  of  VA.  S.'s  time,  his  i^eign,  for  i\f 
most  parr,  was  a  time  of  war;  and  that  the  ot- 
fenslve  brought  a  defensive  upon  the  kingdofn, 
is  plaiu.  Welsingham  saith,  page  119,  131< 
that  10  Ed.  3,  the  French  burnt  Southaujpton 
And  gtijwfr,  page  934,  says,  that  Ed.  12. 3,  thet 
assaulted  Sotilhamplon,  and  burnt  p:trtofPlv 
mouth.  13  Ed.  3,  rhev  assaulted  the  isle  of 
Wight.  Rot.  Pair  13  £d.  3,  pars  1.  M.  9,  chtf 
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they  iiad  done  much  inuchief  in  the  west- 
coasts,  sod  conquered  the  iale  of  Guernsey. 
Rot.  Sco.  10  £d.  3,  M.  5,  dors,  and  M.  2,  and 
ail  the  pores  of  England  were  &iiut  up. 

My  lords,  in  these  years  wherein  most  of 
these  writs  issued,  the  great  danger  appears ; 
and  yet  that  the  charge  laid  upon  the  county 
was  by  by-law  and  agreement,  I  shall  cite  to 
your  lordi^hips  tbeScotish  Roll*,  10  £d.  3,  M.  S. 
The  French  riding  at  anchor  at  the  isle  of 
Wight,  the  king  sends  divers  privy  counsellors 
to  Dover,  and  commanded  all  the  officers,  maf»- 
tcrs  of  abfps,  mariners  ^nd  inhabitants,  from 
ttie  Thames  mouth  to  the  West,  to  come  thi- 
tlicr,  ad  tractand^  witli  tliose  lords  of  the  coun- 
cil for  the  defence,  of  the  sea  by  ships;  and  in 
the  record  it  is  cited,  that  notwithstanding  iihe 
king's  former  command,  '  hactenus  quicquid 
.'  noa  facer'  impress*,'  the  writs  &r  shipping  is- 
sued before  and  were  not  executed ;  and  tliere- 
fore  now  a  commission,  if  so  it  might  be  done 
with  consent.  20  £d.  3,  other  writs  went  out, 
Rot.  Franc,  pars  3,  M.  24,  20  £d.  3,  a  writ  to 
Yarmouth  *  propter  pericula  maris'  to  stop  up 
their  haven,  and  Rot.  Franc,  pars  1,  Id.  19, 
that  DO  fishermen  go  oat  to  sea.^-I  shall  en- 
deavour a  particular  answer  to  this.  Claus.  10. 
£d.  3,  M.  23,  the  writ  says,  that  <  valida  defen- 
*  sionis  super  mare  solvi  non  solcbant  tempo- 
'  ribus  progeuitorum'  of  the  king.  To  this  I 
%hall  give  this  answer,  that  these  wages  were 
demanded  before  their  time  of  going  to  the  ser- 
vice ;  and  tlie  record  is,  hujumodi  vadia  have 
not  been  paid. 

My  lord^,  if  this  answer  be  not  sufficient, 
my  second  is  by  denying  the  thing ;  for  besides 
that  of  15  Johan.  in  that  time  of  necessity,  the 
ships  were  to  serve  '  ad  liberationes  et  ad  Sti- 

feodia  regis;'  and  46  Uen.  3«  M.  4,  both  in 
a1.  1,  £(1.  ?,  and  this  king's  time  bi^ore  the 
tenth  year  of  his  reien,  wages  for  defence  were 
frequently  paid. — My  lords,  because  I  know 
not  how  far  this  wiU  be  stood  upon,  I  shall 
spare  the  citing  of  any  of  them,  and  to  this 
purpose  shall  cite  to  your  lordships  onl^r  this 
case.  It  is  amongst  the  parliament  petitions 
1  £d.  3,  and  transmitted  into  the  Exchequer, 
Uil.  2  £d.  9,  dors.  The  fishermen  upon  the 
coasu  of  Yarmouth,  20  £d.  2,  were  daily  rob- 
bed and  killed,  and  for  rescous  of  them,  those 
of  Yarmouth  were  commanded  to  set  out  some 
ships  to  sea ;  and  Adam  Bridlington,  the  king's 
clerk,  sent  with  300/r  to  set  out  tliis  fleet, 
which  the  men  of  -Yarmouth  intended  they 
should  have  as  wages  for  the  voyage;  but  the 
clerk  would  not  let  tfiem  have  above  230/.  and 
that  as  money  borrowed  of  the  king,  and  for 
this  they  gave  their  bond  of  repayment  thereof. 
1  £d.  3,  I  hey  complain  in  parliament,  and 
pray  that  tliey  may  be  discharged  of  the  230/. 
and  that  the  bond  muy  be  cancelled  ;  which  is 
adjudged  accordingly,  and  transmitted  into  the 
Exchequer  for  a  irial,  whether  tlie  service  was 
done  or  not. — My  last  answer  to  these  prece- 
dents is,  that  the  mutters  of  fact  in  tliese  years, 
to  the  violation  of  the  sul'jects  rights,  procured 
upea  fresh  suits,  not  only  the  before-mentioned 


statute  of  14  Ed.  3,  cap.  1,  against  any  charge 
to  be  laid  upon  the  subject  without  assent  in 
parliament ;  but  afterwards  they  complain  in 
parliament,  15  Ed.  3,  M.  9,  that  their  goods 
were  seized,  and  tlieir  bodies  taken  without 
any  suit  commenced  again-^t  them,  contrary  to 
Magna  Charta,  and  the  statutes  and  ordinances 
made  thereupon  with  so  much  discretion  of 
their  ancestors;  and  in  particular  in  the  Parli<.- 
ment-Roll  of  22  Ed.  3,  M.  4,  for  the  guarding  . 
of  the  sea,  and  in  36  Ed.  3,  M.  9,  and  37  Ed. 
3,  M.  2,  as  before  in  15  Ed.-S. 

My  lords,  I  now  come  to  .the  last  thing, 
which  is  the  Proofs  in^the  point,  which  I  sliall 
humbly  offer  to  your  lordships.  The  first  au- 
thority that  I  shall  offer  unto  your  lordships  is 
the  Patent-Roll,  26  Ed.  1,  M.  21,  wherel.y  1 
shall  endeavour  to  prov^to  your  lordships  these 
two  things  :— The  confession  of  that  king  and 
his  council,  that  he  was  so  far  from  bavin*; 
power  to  tax  the  people  for  the  custody  of  the 
sea,  as  that  he  is  bound  to  make  Slitisfaction  for 
any  thine  token  from  the  people  for  tliis  pur- 
pose. The  second,  that  the  diarges  laid  upon 
,the  people  for  the  custody  of  the  sea,  were  the 
principal  grievances  that  occasioned  the  making 
of  the  statute  of  25.  Ed.  l,and  the  statute  of 

*  TalUigio  nan  concedendo.' 

For  the  first  that  the  king  declares  that  he 
bad  a  desire  to  redress  the  Grievances  made  to 
the  people  in  his  name,  and  iustanceth  what 
they  were,  *  veluii  de  rebus  captis  in  eccleaiis, 

*  et  de  aliis  rebus  captis  et  asportatis  tam  do 
'  clericis  quam  de  laicis,  sive  pro  custodia  maris 

*  vel  alio  modo  qoocunque ;'  whereby,  nay  lords, 
there  is  an  acknowledgment  that  it  is  grievance, 
and  to  be  redressed,  to  lay  any  tax  upon  the 
subject  for  the  defence  of  the  sea. — Commis- 
sioners are  there  named  throughout  all  Ent.- 
land  te  enquire  of  these  grievances ;  herein 
they  are  to  proceed  according  to  certain  in- 
structions from  the  king  and  the  council,  which 
are  these  three  :  First,  Whether  the  tilings 
were  taken  wiiliout  warrant;  and  if  so,  Uien 
the  party  that  took  the  goods  is  to  make  satis- 
faqtioh,  and  further  to  be  punished  for  tho 
trespass.  Secondly,  If  there  were  no  warrant 
allowed,  then  the  officer  was  to  make  satisfac^ 
tion.  Thirdly,  If  all  were  done  according  to 
and  in  pursuance  of  the  warrant,  and  no  moie; 
then  what  upon  certificate  thereof  is,  the  words 
are  *  et  enferra  tant  que  il  sc  fienera  appais 

*  pur  reason  :'  The  king  hereby  promiseth,  that 
whatsoever  things  were  taken  from  the  people 
by  any  command  of  his  for  the  custody  of  tho 
sea,  that  he  will  make  reasonable  satisfaction 
to  the  party  for  such  things. 

My  lords,  for  the  second  thing,  that  is,  that 
these  grievances  occasioned  the  making'of  these 
stiitutes,  is  clear  from  ihe  words  of  the  patent; 
for  they  were  made  '  post  euerram  inter  regnum 
'  et  rcgem  Francia* ;'  which,  as  appears  by  the 
Case  of  the  Abbot  of  Robertsbridge,  were  from 
the  22d  to  the  25th  of  Edward  the  first,  and 
by  all  our  historians,  and  many  records.  It  ap- 
pears likewise,  by  thost*  other  words,  that  the 
king;  before  his  going  into  Flanders,  intended 
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to  have  remedied  thode  Orievances ;  be  went 
over  in  Sep.  25  Ed.  1,  and  the  statute  25  Ed.  1, 
was  made  the  10th  of  Oct.  after.  Hence  like- 
wise it  follows,  that  the  exception  of  the  king's 
antient  aids  and  prizes,  mentioned  in  the  sta- 
tute of  25  Ed.  1,  extends  not  to  this  of  charging 
the  people  to  tlie  castody  of  the  sea,  that  being 
one  of  the  principal  grievances  that  occasioned 
the  making  of  it.  That  the  same  grievance 
caused  the  making  of  the  statute  De  Taliagio, 
&c.  I  have  before  offered  to  your  lordships. 
My  jordsj  the  next  authority  which  I  shall 

? resent  is  the  Comnlunia  Hil.  Q5  Ed.  l,Rot.  77. 
'here  the  king  commanded  SOgaliiesto  be  made 
by  several  great  towns,  every  galley  was  to  have 
120  men  a-piece ;  these  were  *  pro  defensione 
*  rcgni  et  securitate  maris.'  My  lords,  the  cases 
are  many  in  the  Exchequer,  where  the  money 
for  making  these  gallies  was  recovered  against 
the  king.  I  confess  my  lords,  that  the  king  had 
promised  payment  to  those  that  made  them, 
which  I  snail  thus  submit  to  your  lordships : 
That  in  case  the  king  might  haVe  commanded 
the  making  of  them,  at  the  charge  of  the  towns, 
.  that  then  the  king's  promise  was  but  nudum 
pactum,  for  promising  of  payment  for  that  which 
by  law  they  might  have  been  forced  to  do,  and 
to  the  pa^rmeut  rested  Only  the  king's  grace  and 
good  pleasure.  But,  my  lords,  upon  suits  in 
his  own  time,  and  in  the  times  of  Ed.  2,  and 
£d.  3,  the  monies  for  making  these  gallies  were 
received  by  several  towns,  Si.  29  Ed.  1,  Rot, 
29,  dors,  for  York,  M.  31  Ed.  1.  Rot.  77,  Ips- 
wich and  Dumvich.  P.  5  Ed.  3,  Rot.  St,  for 
him  '  prout  justuni  fuer"  nothing  having  been 
paid  before.  Bract.  M.  16  Ed.  2,  R()t.  14, 
both  for  the  galley  made  at  Southampton,  and 
the  bringing  her  to  Winchelsea,  at  their  own 
charge,  Praecept.  P.  1  Ed,  3,  all  the  money 
from  Southampton  not  being  paid,  now  ordered 
that  it  should  be  paid. 

My  lords,  the  next  authority  that  I  shall  pre- 
*ient  to  your  lordships  is  the  Parliament-Roll, 
^  13  Ed.  3,  pars  1,  M.  9  &  11.  The  causes  of 
calling  the  parliament  are  declared  to  be  these : 
First,  the  keeping  of  the  peace.  Secondly^the 
defence  of  the  marches.  Thirdly,  the  safeguard 
of  the  sea^  that  the  enemy  might  not  enter  the 
realm  to  destroy  it.  These  were  the  three 
points  for  the  commons  to  advise  on,  which  are 
put  into  writing,  and  entered  upon  the  roll. 
My  lords,  by  the  articles  themselves  propound- 
ed on  the  king's  part,  it  appears,  That  the 
commons  are  not  chargeable  to  the  guarding  of 
the  sea ;  and  the^  pray,  that  this  advice  of  theirs 
may  not  be  prejudicial  to  them  to  bind  them 
thereunto,  and  that  there  are  ships  enough  in 
England  to  do  it,  if  the  people  were  willing. 
M.  11.  The  commons  afterwards  in  debating 
of  these  article^  when  they  came  to  this  of  the 
sea,  notwithstanding  the  caution  before,  they 
are  afraid,  that  if  they  should  debate  it,  it  might 
imply,  that  they  are  chargeable  to  do  it;  and 
therefore  they  protest  against  giving  any  ad- 
vice therein,  as  a  thing  whereof  they  have  no 
cognizance ;  and  do  further  declare,  that  the 
Cinque  Ports,  and  other  great  towns,  that  have 


franchises,  are  bound  thereunto,  diat  tfaey 
should  do  it.  And  therefore  the  merchants, 
masters  of  sliips,  and  mariners,  tbroughoat  Eng- 
land, are  sunimoued  to  be  at  the  next  parlia- 
ment for  advice  about  shipping. 

My  lords,  the  next  authority  is  the  Parlia- 
ment-Roll, 22  Ed.  3,  M.  21.  The  commons 
petition  in  these  words, '  que  le  guard  de  la 
'  mere  sc  face  descries  res  soit  le  guard  fit  man 

*  ad  refait  amant  vis  senois  ut  semble  que  mel- 
'  liur  guard  ne  poit  estre  fait  que  le  Koy  ne  fait 

*  ne  qu*il  demeritissent  de  la  sur  la  guer  et  par 
'  de  fair  de  c'est  ter.'  The  commons  having 
formerly  granted  the  king  divers  Aids  and  Sob^ 
sidies  upon  Wool,  Wool-fells,  and  Leather  and 
otherwise,  for  the  guarding  of  the  seas,  they 
now  grew  weary  of  it,  and  desire,  that  the  king 
himself  from  thenceforth  should  bear  the  whole 
burden,  and  charge  him  with  his  promise  to 
.that  purpose. 

My  lords,  this  Petition,  though  in  the  name 
of  the  commons,  yet  the  lords  joined  in  it;  for 
otherwise  all  acts  of  parliament  of  those  times 
being  made  upon  Petition  and  Answer,  shoukl 
be  vvithout  the  lords  assent.  Hence  it  appears, 
that  t'he  whole  kingdom,  at  this  time,  was  so  fat 
from  thinking  that  the  king  could  charge  them^ 
without  their  consents,  to  the  guarding  of  tiie 
sea,  as  that  they  alledge,  the  king  himself  ought 
to  bear  the  wfwle  charge.  Neither  doth  the 
king  deny  his  promise,  nor  wholly  deny  the 
thing  ;  for  though  he  saith,  it  should  be  done  as 
it  hath  been  done  before,  yet  it  is  with  a  quali- 
fication, because  the  sea  cannot  be  better  kepi 
than  he  hath  kept  it,  by  reason  of  his  being  to 
often  at  sea  in  person,  in  going  and  returning 
firom  France,  and  diverting  die  enemy  by  his  wars 
in  France.  If  the  kin^  had  given  his  absolute 
denial,  yet  here  is  the  judgment  of  both  bouses 
of  parliament  express  m  tlie  point. 

Rot.  Francie  21  Ed.  3,  pars  2  M.  9  &  II. 
The  merchants  had  grantea  2r.  8^.  upon  their 
goods  till  Michaelmas,  for  providing  120  great 
ships  *  pro  secura  conductione  navium  et  mar- 

<  chandizanim,  et   pro  defensione   ceterarum. 

*  maritimarum  partium  regni,  et  aliis  penculis 

<  his  guerrinis  tempodbos  resno  imminentibus.' 
This  grant  being  made,  the  aing  alledging  that 
this  was  not  sufficient  for  the  service,  and  ta 
remove  the  causes  of  the  stopping  of  the  trade 
by  reason  of  the  wars ;  the  king  now  length«is 
out  the  same  from  Michaelnms  to  Easter  (oi- 
lowing ;  and  to  satisfy  the  people,  the  king  by 
his  proclamation  declares,  that  the  2s.  8d.  shall 
cease  at  Easter,  according  to  the  grant ;  «  hich, 
as  it  should  seem,  not  satisfying  the  people,  or 
the  king  continuing  the  taking  wereof,  the  com- 
mons in  parliament,  22  Bd.  3,  M.  X6,  pray 
that  it  may  ceas^  and  that  by  procurement  of 
no  merclumt,  ^  plois  largent  soit  continue.' 
An  imposition  but  for  half  a  year,  and  that 
upon  merchandize,  and  by  consent  of  the  mer- 
chants for  the  defence,  yet  taken  off  upon  pum- 
plaint.    The  Answer  is^  that  it  should  cease. 

My  next  autliority  is  the  Parliament-Roll 
2  Ric.  2,  pars  2  M.  5,  before  cited,  where  the 
great  council  and  sages  of  the  kingdom  resolvri 
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*  regates,  oa  safegard  del  mere  sans  soit  per  le 

*  volents  des  Seig'  et  les  Comraoas  de  realme 

*  et  ceo  a  novel  grant  feire  in  pleiue  Parlia^ 
'  ment.'  Rot,  Pari'  6  Hen.  4,  M.  12,  and  Rot. 
,Parr  1  Hen.  5,  M.  ir,  the  same  protestation  as 
before. 

Mj  lords,  that  the  charge  of  the  defence  at 
sea,  and  that  in  a  large  proportion,  by  reason 
of  the  before-mentioned  duties,  is  to  be  borne 
by  his  majesty,  I  conceive  that  it  will  not  be 
denied  ;  that  in  subsidium  and  aid  of  his  mtt- 
jesty  therein,  the  commons  are  not  chargeable 
without  their  consent  in  ftill  parliament.  In 
these  three  records  there  are  not  only  these 
protestations  of  the  whole  realm  being  made  by 
the  lords  and  commons,  but  likewise  the  king** 
consent  by  accepting  the  things  granted,  and 
that  without  any  qualification  of  the  protesta- 
tions. Those  protestations,  that  they  are  not 
chargeable  to  the  guarding  of  the  sea  in  a  cer- 
tain way,  as  are  lOths  and  16ths,  do  much  more 
fail  in  a  way  uncertain  as  here. 

My  lords,  my  next  proof  is  from  the  practice 
of  former  kings  Jn  their  frequent  demands  of 
aids  from  parliaments  for  the  defence  of  the 
sea,  as  well  before  the  statutes  of  tonnage  and 
poundage,  as  then  and  since ;  moneys  borrow- 
ed by  former  kings  for  ships  and  defence  at 
sea,  and  indentures  of  retainer  for  that  purpose 
at  the  king's  charge ;  and  not  only  so,  but  upon 
suit  allowance  in  the  Exchequer  for  victuals, 
mariners  wages,  anchors,  prisoners  taken  in 
fights  pro  defentionef  and  also  other  things  ne- 
cessary for  shipping  when  for  defence  of  tlie 
realm.  Whereupon  the  same  argument  may 
be  made  in  this  particular  for  the  sea,  as  was 
before  for  the  defence  in  general. 

The  first  thing  that  I  shall  press,  is  that  of 
the  Cinque  Ports.  Their  service  is  certain  in 
respect  of  the  time,  but  15  days  in  a  year ;  and 
in  respect  of  the  charge,  but  30  men  and  a 
master ;  and  the  number  of  ships  certain  :  be- 
sides that  they  are  discharged  of  arms  for  the 
land'Service,  they  have  likewise  divers  other 
privileees  for  the  doing  hereof;  they  were  free 
from  all  aids  and  subsidies  granted  in  parlia- 
ment, and  are  by  privy  seals  discharged  there- 
of. Hil.  3  Ed.  3,  Comm*  about  the  end  of  the 
roll ;  they  are  freed  from  all  tolls,  murage  and 
pontage  throughout  the  realm,  which  brmgeth 
a  greater  charge  upon  the  rest  of  the  subjects. 
— My  lords,  I  shall  thus  ofTer  it  unto  your  lord- 
ships :  If  they  that  have  these  privileges  shall 
serve  but  15  days  in  a  year,  how  the  others  that 
have  no  privilege  at  all,  should  do  it  for  9§ 
weeks,  as  in  the  writ  ? 

Secondly,  Their  clmrge  is  certain  in  the 
number  of  men  and  ships ;  bow  the  rest  of  the 
commons  that  are  so  far  fr.om  having  any  privi- 
leges or  recompence  for  it,  as  that  they  do  con- 
tribute to  this  charge  of  the  Cinque  P«}rts,  shall, 
as  by  the  way  in  the  writ,  be  altogether  uncer- 
tain in  the  matter  of  charge,  both  in  the  num- 
ber of  men  and  ships,  and  of  every  other  thing. 
— My  lords,  I  shall  press  this  further,  that  when 
the  ports  ^xceed  their  charge  in  the  number  of 
men  or  sbips^  allowance  by  the  king  is  to  be 


that  the  commons -are  not  chargeable  to  the  de- 
iimce  of  the  realm  without  parliament ;  which 
extends  to  this  particular  of  the  sea,  for  the 
present  preparation,  whereunto  the  commons  are 
not  chargeable,  was  for  defence  at  sea.;  and 
therefore  the  money  lent  was  to  provide  an 
army  for  the  sea,  '  en  defence  et  Salvation  del 

*  dit  Royalme  et  de  la  Navy  et  des  costiers  del 

*  mere.* 

My  lords,  the  next  authority  is  the  Parlia- 
ment-Roll 3  Hen.  4,  M.  32.  Commissions  to 
charge  the  people  to  make  ships  for  the  defence 
of  the  realm  without  consent  of  parliament,  re- 
pealed by  the  king  and  the  whoie  parliament 
for  that  very  cause. 

*  Item  pur  ceo  quere  tarde  divers  Commis- 

*  sions  fueront  foist  an  divers  cities  burroughs 

*  et  villages  du  royalme  pur  faire  certaines 
'  Barges  et  Baltingers  sans  assent  du  Parliam* 

*  et  ont  mt'  pr'  nad  estre  fast  devant  ces  bents* 

*  ar*  les  Commons  pray  nr'  snr*  le  Roy  que  les 

*  din  Commissions  soient  repeals  et  que  ils  ne 

*  soient  forces  ne  fait  a  quore  loir  fuit  respons' 

*  que  le  Roy  vest  que  in  les  Commissions  soient 
'  repeals  in  tout  points  roes  pur  le  grand  neces- 
'  sity  que  ad  des  tiels  vessels  pur  defence  du 
'  royalme  in  case  que  les  quens  sint  priment  le 

*  Roy  vost  communer  de  rest  matter  ouesque 
'  les  Snr»'  et  puis  apres  le  mre'  al'  dits  Cokn- 

*  mons*  pur  intisuner  loir  councel  et  advise  tiel 

*  party.'  The  first  commission's  repealed,  be- 
cause the  conmfions  were  not  chargeable  with- 
out a  parliamenL  And  now  the  king  will  put 
it  in  a  parliamentary  way,  by  doing  it  with  the 
assent  of  tlie  lords  and  commons. 

My  lords,  my  next  authority  is  the  Parlia- 
ment-Roll 9  Hen.  4.  The  cause  of  the  calling 
the  parliament  is  for  the  safeguard  of  the  sea, 
and  of  the  North  Marches ;  and  M.  17,  great 
mischief  shewn  for  default  of  keeping  the  sea; 
and  M.  31,  it  is  there  enrolled  by  the  king's 
command,  that  there  was  communication  had 
between  the  king  and  the  lords  for  the  defence 
of  the  realm,  and  for  resisting  of  the  enemies, 
who  made  preparations  on  all  sides;  whereunto 
sufficient  resistance  cannot  be  provided,  unless 
the  king  have  in  his  parliament  some  notable 
aid  sraM^ed  unto  him.  My  lords,  the  king 
liereBy  acknowled]2:eth,  that  jie  cannot  without 
the  parliament  charge  the  people  for  the  safe 
keepuig.  of  the  sfca,  that  being  the  principal 
part  for  the  detance  there  intended,  the  same 
with  the  summons,  that  without  the  consent  of 
the  commons  *  negotia  prsed*  infecta  remane- 

*  rent,*  and  with  the  summons  in  the  Close 
Roll  23  Ed.  1,  before-mentioned,  *  Quod  om- 
'  nes  tangit  per  omnea  debet  supportari.' 

My  lords,  the  next  authority  is  the  Parlia- 
ment-Roll 4  Hen.  4,  M..28.  The  lords  spiri- 
tual and  temporal,  and  the  commons,  grant  the 
king  a  Subsidy  upon  the  staple  commodities, 
and  Tonnage  and  Poundage,  and  likewise  a 
Tenth  and  Fifteenth,  with  this  protestation, 
'  Protestant  que  cast  grant  in  temps  avener  nc 
'  soit  poini  en  example  de  charger  les  dits  Surs' 
'  ne  Commons  du  royalme  de  nul  manner  del 

*  Subsidy  ne  lOtU  ne  l^th  a  les  guerris  desco- 
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dated  5  May,  13  Car.  to  be  there  prooeedtd 
upon  for  the  levyiog  of  the  tO«.  acconing  to 
the  law  and  custom  of  England:  MrHampdeo 
appeared,  and  desired  tint  all  the  writs  mi^u 
be  read  unto  him ;  they  being  read,  he  (l^ 
marred^  and  Mr.  Attorney  joined  witb  him  in 
demurrer,  and  adjourned  out  of  the  Exchiqutr 
into  this  court,  to  have  the  adyice  of  all  tL( 
judges  of  England. 

Before  I  enter  into  my  Argument,  bccau*? 
the  true  stating  of  the  question  in  this  aiii  a.: 
other  things  doth  exceedingly  conduce  to  lU- 
cleai'ing  of  the  thing  in  question ;  I  sJiall  in  (ix 
first  place,  observe  t^e  writ,  dated  4th  AQ!;a ', 
II  Car.  the  ground  of  tliis  assess,  which  Hi? 
directed  into  Buck?,  and  others  into  all  tL> 
counties  of  England,  and  this  was  for  raisin; 
aids  for  ships,  ^r  the  defence  of  the  kingdoir, 
with  a  notable  circumstance,  <^quia  salus  it:: . 
'  periclitabatur ;'  wiiich  being  expressed  io  tr- 
record,  is  confessed  by  the  demurrer,  and  n'^: 
only  so,  but  testified  by  the  king  himself  amici 
the  great  seal  in  the  Mittimus :  and  in  all  msi- 
ters,  especially  in  matters  concerning  the  pub- 
lic safety,  the  king  is  *  Recordum  superlatl?ani 
'  et  prseexceilens,'  as  in  t lie  great  Case  of  tu' 
earls  of  Gloucester  and  Hereford,  20  £d«.  I, 
so  that  the  question  is  only  this.  Whether  tl>^ 
king,  in  his  judgment,  finding  the  safet;  :>  : 
preservation  o£  the  kingdom  and  people,  necer 
sarily  and  unavoidably  to  require  the  aid  com- 
manded by  the  Writ,  may  not  command  sach 
aid  by  the  Writ,  for  saving  aud  pieser\'ing  lie 
kingdooi  and  people  ? 

Having  stated  the  question,  I  shall  now  di>- 
card  many  tilings  as  impertinent  to  the  qoer 
tion,  not  that  I  that  am  sworn  counsel  for  tk 
king,  do  agree  in  those  things  against  iHeLto^; 
but  that  tbey  are  not  now  in  question.  It  i> 
not  now  in  question.  What  may  be  imposed  bf 
the  king  upon  tlie  subject  for  Defeoce,  at  tk.- 
charge,  for  conquest  or  conservation  of  forci^j 
countries'or  territories  beyond  the  seas.  N»'~ 
ther  is  it  in  question,  what  may  be  Uid  hi  L^t 
king  upon  his  subjects,  for  vindicating;  iDJonfi 
done  by  foreign  princes  or  states.  Neiilitr » 
it  in  question,  whether  arbitrary  impositions  or 
taxes  may  bo  laid  at  pleasure  upon  tlje  su)/  ^ 
for  the  mere  increase  of  the  revenue  ot  !« 
king's  treasure.  Neither,  whether  in  onlii.  ■ 
and  common  defence,  for  preservation  of  t  - 
kingdom,  though  necessary,  it  may  he  thus  iru- 
posed. 

But  the  question  is,  '  Qoando  salus  rcj 
'  periclitabatiu-;'  in  truth,  the  question  is  v<):f- 
ther  we  can  be  charged  *  pro  salvatione  c  <• 
*  et  nostror*.'  i\gain,  it  is  not*  in  q'ucstion, «!  ■' 
ther  the  subject  hath  a  propertv  in^iis  ^(k<i>. 
or  can  lose  them  without  consent  m  pariiarnfl't^ 
I  shall  shew  that  his»property  shall  remain  ».i.*.- 
him  notwithstanding  this  assess;  and  the  nrt:^' 
ment.on  the  contrary  savours  more  of  niarc"-? 
than  renson,  to  say  that  by  this  the  suijt.; 
shall  lose  his  property  in  his  goods. 

It  was  ri^tiy  admitted,  that  the  iaw  of  pr  - 
perty  must  give  place  to  the  law  of  nature,  ■  ■ 
tbe  common  defeoce ;  the  levying  of  a  diA 


made  unto  them,  as  appears  by  the  Quire  of 
Dover,  and  Pat.  Roll'  of  7  Hen.  7,  before  cit- 
ed, that  after  tbe  15  days  they  were  to  be  at 
the  king's  charge ;  so  in  the  Pat.  Roll'  19  Hen. 
3,  m.  14,  because  they  found  40  men  in  the 
ship,  the  king  promised  payment  for  all  over 
and  above  trie  number  of  20.  Banc.  Regis 
Tria.  .H3  Ed.  l,ilot.  22,  allowance  to  service 
in  Scotland  ;  the  Scots,  as  afipear^  by  Walsing- 
ham,  p.  53,  and  otherwhere,  having  about  that 
time  burnt  divers  English  towns  and  ships,  and 
a  school- house,  with  200  scholars  in  it,  Visus 
Con>p.  P.  ^3  Ed.  1,  pro  ingenti  Ro.-  Scotland 
P.  34  Ed.  1,  [lot.  37,  Comm'  la  Composition. 

My  lords,  if  the  ports  who  are  bouiul  to  tbe 
defence  at  sea,  when  they  hiive  perfonned  their 
service,  be  not  compcilabla  to  any  further 
charge,  I  shall  humbly  ofifer  it  to  your  lordships, 
whether  those  that  l>e  not  bound  at  all,  from 
.  the  same  reason,  are  chargeable  at  all. 

My  lords,  I  have  now  done,  and  shall  not 
further  press  upon  the  patience  of  your  lord- 
.  ships ;  1  know  that  '  nullum  tempus  occurrit 
*regi;'  tlie  disuse  thereof,  I  shall  press  it  no 
otherwise  than  that  it  is  an  interpretation  of 
the  Statute  made  against  all  Aids  and  Taillages 
in  general;  aud  of  the  complaints  of  the  par-' 
liament  of  15  Edw.  1,  m.  9;  36  Edw.  3,  m.  19, 
and  37  Edw.  3,  m.  9,  that  those  statutes  had 
not  been  kept ;  and  further,  as  it  is  an  inter- 
pretation likewise  of  the  before-mentioned  de* 
claration,  petitions  and  protestations  against 
.  this  in  particular;  and  as  it  is  an  execution  of 
them,  and  putting  them  into  practice t  '  Prtfxis 

*  sanctorum,'  as  the  divines  say,  <  est  interpres 

*  pneceptorum.' 

1  he  claims  which  aticiently  the  subjects  have 
made  upon  the  crown,  that  none  of  the  great 
officers  of  the  kingdom  t;ould  be  chosen  but  in 
parliament,  nor  tliat  the  king  had  power  to  sell 
any  of  the  antient  crown-lands;  the  disuse 
shews,  that  those  claims  of  their's  were  not 
legal.  Br.  in  hjs  fourth  book,  fol.  209,  saitb, 
timt  <  longa  patientia  trahitur  ad  oonsensum.' 
The  non-claims  therefore  of  so  many  kings  and 
queens  I  shall  present  unto  your  lordships,  as 
so  many  le  voits  and  declarations  of  their  ge- 
neral consents,  that  without  assent  in  parliar 
ment  they  could  not  have  laid  the  like  sess 
upon  any  of  their  subjects,  as  is  now  laid  upon 
my  client. 


The  first  Day's  Argument  of  Sir  EDWARD 
'LIITLETON,  knt.  his  Majesty's  Solicitor 
General,  in  the  Exchequer- Chamber,  be- 
fore all  the  Judges,  on  behalf  of  His  Ma- 
jesty, in  the  Great  Case  of  Ship-Money. 

May  it  please  your  Lordships ;  May  22d  Inst, 
issued  a  Sciri  Fucias  out  of  the  Exchequer  to 
llie  sheriff  of  the  county  of  Bucks,  to  warn  Mr. 
liampden  to  shew  cause  why  the  20s.  should 
not  be  charged  on  liiiri  towards  the  finding  of  a 
•hip  of  war,  with  men,  munition,  ond  victuals, 
€Xpre>sed  in  a  writ  dated  4  Aug  11  Car.  And 
the  sums  and  the  names  of  the  defaulters  were 
•citified  into  the  Exchequer  by  a  Mittimus, 
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or  duty  public  or  private,  upon  any  subject,  is 
su  far  from  destroying  the  property,  (hat  it  doth 
confirm  it.  He  hath  as  good  property  that 
payeth  debts  to  the  king,  as  he  that  doth  not. 

We  agreed  de  re,  the  kingdom  is  to  be  de- 
fended ;  no  man  in  his  &ye  senses  will  deny 
that  depersanisy  according  to  the  equitable  rule 
in  the  writ  *  quod  omnes  tangit  per  omnes 

*  debet  supportari :'  we  are  in  this  as  in  the 
Conqoetor's  laws,  *  sumus  fratres^  conjurati  ad 

*  regoum  defendendum.'  De  persona  whom 
the  law  hath  intrtisted  with  the  defence  of  the 
kingdom,  viz.  the  king,  we  are  likewise  agreed^ 
The  only  difference  is  de  modo,  whether  the 
ri^ht  tnedia  be  observed  by  the  king?  and 
^^hiJst  we  are  disputing  whether  he  may  do  it, 
1  am  told  he  may  do  it  in  parliament ;  true,  he 
that  may' do  it  every  where,  may  do  it  in  par- 
li.uncnt.  And  I  shall  be  sorry  to  hear  there 
shall  be  no  salvation  for  the  people  but  in  par- 
liament. • 

And  whilst  this  wns'the  question,  though  a 
creat  deal  of  care  was  had,  and  though  it  was 
done  with  advantage  and  policy,  yet  the  bulk 
end  mass  of  what  was  said,  shall  appear  to  fall 
quite  off  as  nothing  to  the  purpose.  There 
were  multiplicity  of  particulars,  and  a  pretty 
survey  of  the  king's  revenues,  no  ways  concern- 
ing the  case,  and  as  much  mistaken  in  it,  as  he 
that  reckoned  without  his  host.  He  hath  done 
like  a  discreet  gentleman,  and  went  as  near  the 
question  a^  his  client  would  let  him ;  he  hadi 
agreed  cases  more  prejudicial  thah  this,  as 
thus:  It  was  admitted,  that  if  there  be  any  ac- 
trml  war,  though  there  be  bnt  light  skirmishes, 
the  king  may  do  it;  nay,  if  there  be  but  a  war 
denounced,  though  there  be  never  a  blow 
struck,  surely  then  can  it  not  be  done  when 
'salus  regni  perictitabatur  ?'  This  is  the  true 
state  of  the  question. 

Before  I  go  further,  I  am  not  ignorant,  and 
therefore  cannot  but  be  with  what  disadvantage 
I  come  to  atgae  this  -case,  everv  man  bein^  a 
party  interested  that  hears  me;  but  I  fenr  not 
but  tliat  I  shall  satisfy  all  parties,!  have  truth 
to  conduct  me,  *  £t  mae'na  est  Veritas  et  pre- 
'valebit.' 

llie  method  whereby  *  I  may  maintain  the 
right  of  my  master,  and  the  crown,  is  this ;  I 
shall  iirst  ground  it  upon  rei\son ;  every  human 
proposition  is  of  equal  authority,  only  reason 
makes  the  difference. — I  shall  ground  my  rea- 
sons, First,  upon  the  law  of  nature :  Secondly, 
of  state ;  and  Thirdly,  of  public  safety,  neces- 
sity, and  conveniency.  Neither  shall  it  be 
against  the  statute  law,  common  law,  or  any  of 
the  hereditary  rights  and  liberties  of  the  subjects 
of  England,  but  consonant  to,  and  warranted 
by  all.     I  shall  not  only  prove  it  '  ex  radoni- 

*  bos  cogentibns,*  or  as  lawyers  siiy,  *  ex  vis- 
'  ceribus  caoss,'  but  <  de  similibus  ad  similia/ 
I  simll  confirm  it  by  a  beadroU  of  examples 
and  precedents  of  former  ages,  and  compare 
them  with  this,  and  sec  if  the  case  be  altered. 

First,  I  shall  shew  it  from  the  foundation  of 
the  kingdom,  to  that  which  they  call  the  Nor- 
man Conquest;  from  the  Norman  Conquest 


to  the  time  of  Magna  Charta,  made  9  Hen.  8, 
from  Magna  Charta  to  the  statute  *  De  Taklagio 
non  ooncedendo,'  madeS5  £d.  1 ;  from  the  sta- 
tute *  De  Tallagto  non  conced^ndo'  to  the  first 
gradting  of  Tonnage  and  Poundage;  from  Ton-, 
nage  and  Poundage  to  this  very  day,  and  that' 
the  Petition  of  Right  doth  no  ways  concern  the 
dispute.  I  shall  confute  all  precedents,  objec- 
tions, reasons,  iuconveniencies,  authorities  or 
records,  of  which  a  great  number  were  cited, 
that  these  shall  not  he  a  syllable  left ;  and  in 
that.  First,  I  will  either  shew  that  the  record  is 
mistaken,  or  impertinent  and  not  to  the  ques- 
tion :  Or,  Secondly,  Those  that  are  pertinent,  I 
will  either  agree  them,  or  take  the  force  of 
them  away,  that  none  of  them  sliall  be  able  to' 
stand  in  the  way  of  the  king  in  this  way  of  de- 
fence. 

The  fundamental  reason  is  the  exact  rule  of 
the  law  in  the  10th  Report  cited  1>y  that  learn- 
ed gentlemen  Mr.  St.  John,  *  sal  us  populi  su- 
'  prema  lex,'  All  other  laws  positive  are  sub- 
ordinate to  tills  law,  and  are  to  be  regulated  by 
•it.  We  are  not  to  talk  of  positive  laws,  till 
we  have  a  kingdom  to  use  them.  Clan  vile 
saith,  *  R^iam  majestatem  non  solum  annis 
*  oportet  esse  decoratum  sed  et  legibus ;'  arms 
to  defend  us,  laws  to  protect  us,  Bracton,  fo. 
1.  In  ^regibusduo  sunt  ncccssaria,  arma  cc 
'  leges ;'  and  gives  the  reason  :  If  no  arms,  the 
kingdom  would  be  left  as  a  prey  to  the  enemies. 
And  truly  it  is  a  strange  imposture,  that  the 
law  should  so  provide,  that  the  king  by  his  writ 
can  give  us  a  remedy  for  white-acre  and  black- 
acre  for  a  clod  of  earth,  and  not  be  able  to 
give  a  writ  to  defend  the  kingdom  when  it  is 
m  imminent  danger.  Nay,  positive  laws  are 
abrogated  by  reason,  when  tiie  safety  of  the 
kingdom  and  people  are  in  danger.  As  in 
Rome,  in  the  night  a  man  might  not  come  over 
the  walls,  but  if  an  enemy  did  approach  tlie 
city,  then  it  was  lawful  for  him  to  do  it. 

In  the  next  place,  I  take  that  ground  vrhich 
is  taken  in  all  laws ;  the  common-Meaith  is  to 
be  preferred  before  all  private  estates.  13  H. 
3,  ro.  15,  the  opinion  of  Shelley.  Rather  than 
'this  shall  suffer,  the  law  will  turn  some  preju- 
dice to  particular  persons,  who  are  but  a  part 
of  the  common-wealth,  21  Hen.  7,  fo.  28,  8 
Ed.  4,  fo.  23,  29  Hen.  8,  Dyer  36.  If  the 
enemy  doth  approach,  for  the  defenc<i  of  the 
kingdom  one  man  may  make  bulwarks  and 
forts  on  anotlier  man's  soil,  and  shall  not 
the  king  keep  the  outworks  at  sen,  lest  the 
enemy  should  land  at  our  doors?  Again,  by 
the  kmg's  command,  suburbs  may  be  razed : 
In  1588  when  three  great  land-anniert,  20,000 
foot  and  1,000  horse,  30,000  foot  and  1,000 
horse,  and  '20,000  foot  and  1,000  horse  were 
raised.  Now  lest  any  army  should  land  in 
other  places,  directions  were  given  to  keep 
them  from  landing  ;  but  if  they  could  not  keep 
them  from  landing,  then  that  tliey  shouhfburn 
down  houses,  and  come  and  destroy  all  what- 
soever, that  they  might  not  have  food  and 
provision  to  stay  there.  Where  is  the  law  of 
pro'^erty  in  this  case,  which  is  so  much  talked 
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of^  The  public  and  private  are  so  nearly  con- 
next  tbat  tliej  can  hardly  be  separated ;  the 
public  loss  falls  immediately,  and  by  (X»nse- 
quence  upon  particular  person*.  Be  a  man 
in  what  condition  he  would  be,  if  a  public  loss 
comes  to  the  sute,  though  it  falls  on  his  wed- 
ding-day, he  shall  suffer  in  it.  It  is  impossible 
to  save  private  fortunes  if  the  public  be  lost, 

*  unaquaque  amac'  comm'  bona  totius,  &c.' 
And  another  says  very  well,  no  man  repines  at 
that  which  is  done  for  the  good  of  the  common- 
wealth. If  a  subject  then  can  be  enabled 
without  parliament  to  make  bulwarks  and  forts 
in  another  man^s  ground,  shall  not  the  king, 
that  is  pater patria,  do  tlie  like  for  the  defence 
of  the  whole  ? 

My  third  reason  is  to  coofirro,  or  rather  mind 
your  lordships,  that  the  crown  hath  many 
powers  and  prerogatives  over  the  estates  of  pri> 
vate  person*}.  May  not  the  king  enter  into 
anotlier  man's  bouse,  or  at  least  out-houses, 
and  dig  for  salt-petre,  because  it  is  for  the  de- 
fence? 11  Report  fo.  81,  Bowles  case,  and 
enter  into  his  lauds  and  dig  royal  mines  ? 

There  is  proprietas  dominii  belongs  to  the 
subject,  but  he  hath  not  the  power  over  all, 
without  the  property  <  Rationeprotectionis,  ju- 

•  risdictionis,'  &c.  Private  interest  roust  give 
place  to  a  common  ^ood;  the  private  prejudice 
that  any  man  hath,  is  very  well  repaired  by  the 
public  utility  that  comes  to  the  kingdom.  Fisher- 
men may  Justify  their  ^uing  into  the  lands  of 
others  tr»  fish,  because  it  is  pro  bono  publico,  8  £. 
4, 18, 19.  29  H.  8,  Dyer  36.  21  Hen.  7,  28.  A 
man  may  pull  down  tiie  house  of  another  man, 
when  the  next  house  to  it  is  on  fire;  *  Jam  tua 
'  res  Bgitur  paries  cum  proximus  ardet,'  the  pri- 
vate must  suffer  for  the  public  cause.  22  £d. 
4,  fo.  2.  b.  26  Ed.  1,  fo.  45.  If  two  men  are 
fighting,  a  man  may  part  them,  and  put  them 
into  several  houses,  because  it  is  for  the  good 
of  the  comraonwealih.  If  a  madman  be  abroad, 
be  may  be  taken,  whipped  and  imprisoned,  lest 
.he  du  violence  to  himself  and  others.  22  Ed.  4, 
fo.  45.  A  chirurgeon  may  cut  ofif  one  member 
to  save  the  rest,  22  Ass.  Plowden  56.  Neces- 
sity is  the  law  of  the  time  and  action^  and  things 
are  lawful  by  necessity,  which  otherwise  are 
not ;  '  Quicquid  necessitas  cogit,  defeodit :' 
and  the  law  of  the  time  mbst  regulate  the  law 
of  the  place  in  such  public  things.  If  a  storm 
arise  at  sea,  to  cast  out  goods  into  the  sea  is 
lawful  for  the  safety  of  the  other  goods ;  and 
they  whose  goods  are  not  lost,  shall,  be 
sharers  with  the  others.  If  it  be  for  safety 
of  lives,  all  must  be  cast  out,  Duffeild's  and 
Mowse's  case;  but  if  the  party  bath  taken 
more  in  than  is  fitting,  and  that  be  the 
cause  of  casting  away  the  goods,  and  not  the 
tempest,  there  the  party  hath  his  remedy.  48 
Ucn.  3,  there  was  a  sudden  summons  to  be  in 
arms  both  at  sea  and  land ;  ihey  plead,  that 
there  was  not  a  just  time  of  summons;  the  king 
tells  them,  that  no  man  shall  excoiie  himself  for 
want  of  convenient  time  of  summons ;  nay, 
they  shall  not  alledge  the  time  of  harvest,  &c. 
it  being  safer  to  be  somewhat  diminished  in 


estate,  than  the  pabUc  to  suffer  :  *  Necessitas 
'  e»t  lex  temporis,'  whatsoever  is  done  for  pub- 
lic saf<^y  is  best ;  other  laws  are  tributary,  sad 
must  give  way  to  the  law  of  necessi^ :  Whet 
talk  we  of  formalities,  when  we  are  hke  to  kise 
the  kingdom,  when  the  keeping  of  the  laws 
would  end  the  commonwealth. 

But  this  needs  not,  for  I  sludl  shew  that  his 
majesty  hath  trod  in  the  steps  of  all  those  kings 
who  have  worn  the  diadem,  and  swaged  the 
scepter  of  this  kingdom. 

In  the  next  place  I  shall  shew  divers  exenop- 
tions  ^  custoeUa  maritimay  not  only  ancient  bat 
late :  I  will  put  you  one,  that  is.  King's  College 
in  .Cambridge,  21  Ilen.  6.  When  tl^  grants 
are  made,  it  extends  to  the  ordinary  defence  of 
tlie  people,  and  not  extraordinary ;  no  more 
than  if  the  king  grants  an  exemption  to  a  mm 
tbat  he  shall  not  be  of  a  jury ,  yet  if  there  be  no 
other,  that  shall  not  excuse  hiui.  Matth.  Paris 
838,  he  speaks  of  privileges  granted  to  the  arch- 
bishop oi  Canterbury,  London,  &c.  All  ire 
granted  in  liberate  eUemosynam ;  they  are  bound 
to  do  nothing  but  to  pray,  and  yet  are  not  a- 
empted  from  public  defence,  *  Nee  ndeo  liber- 

*  tates  et  propter  publicum  utilitatem  regni  et 

*  per  ea  resisteret  ho&tem.*  I  shall  give  Mr.  bt. 
John's  Argument  an « answer  by  and  bye;  yet 
by  the  way,  if  tenures /ct>d'  Mililar^  did  begin, 
as  was  alledged  out  of  Britton,  in  the  Conque- 
ror's time,  how  was  the  kingdom  defended  be- 
fore? If  wards  and  marriages,  and  accidenu 
thereupon,  did  not  go  to  the  foundation  of  the 
kingdom,  what  was  before  ? 

The  king  is  as  much  lord  of  the  sea  as  land, 

*  aeque  doroinus  maris  et  telluris.*  Selden  Mare 
Clausum,  6  Ric.  3,  Doctor  and  Student,  hb.  2» 
fo.  51.  5  Report  fo.  108.  It  is  observed  by  a 
great  lawyer,  of  what  consequence  it  is  to  have 
power  at  sea.  The  naval  dominion  of  Eoglaod 
IS  of  great  consequence  and  use ;  for  it  is  called 
doUm  regni.  If  therefore  the  kingdom  oi 
England  consists  of  land  and  sea,  I  hops 
we  shall  not  stand  at  half  defence,  to  de- 
fend the  land  and  leave  the  sea.  RouParL 
2  Rich,  a,  M.  26.  It  is  a  great  advantage  to 
have  defence  at  sea,  else  we  should  ba»e  het 
war  at  our  thresholds ;  while  the  sea  is  opeo, 
men  may  go  to  plough,  and  have  the  courts  of 
justice  open. 

The  kmgs  of  England  of  themselves,  by  their 
prerogative  royal,  in  times  of  war,  denoonced, 
intended  or  suspected,  for  the  preservation  of 
the  public  safety,  may  seize  the  lands  of  prior 
aliens,  41  Ed.  3,'  fo.  10,  22  Ed.  4,  43,44. 14  H- 
4,  36.  And  can  a  king  of  England  uke  tb« 
possessions  of  aliens,  and  cannot  he  inforce  bs 
natural  born  subjects  to  defend  the  land  ana 
sea  ?  God  forbid ;  nay,  if  we  would  parva  ftw* 
poture  magniSy  we  should  find  in  cases  of  lesaCf 
consequence,  if  they  have  relation  to  the  de- 
fence, he  mhy  do  it.  As  the  king  may  lay  * 
charge  upon  the  subject  for  walling  a  town,  the 
reason  is,  because  they  have  benefit  by  u  iQ 
time  of  danj;er ;  and  hath  not  all  the  kingdom 
safety  by  the  navy  at  sea  ?  3  Ed.  3,  Ass.  445, 
Wesun.  1,  cap.  3,  13  Hen.  4,  fo.  14, 15,    ^ 
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.John  Davies'  Reports  fb.  1$,  Littl.  fo.  58.  33 
Edward  1,  105.  Pari.  Book,  Walsiugham', 
14  Edward  1,  60;  7  Edward  3,  Pat.  M. 
t.  And  the  king  did  not  only  command  it, 
but  took  an  account  of  k,  if  it  was  not  done, 
aod  took  it  into  his  own  bauds,  Trin.  27  Ed.  1, 
M.  14,  ex  Ih^suur'  murage  of  Carlible  taken 
into  the  king's  bands.  Pat.  14  Edw.  1,  pars  1, 
M.  14,  and  tbe  surplusage  paid  into  the  Exche- 
quer. And  this  agrees  with  the  reason  of  all 
laws,  where  they 'have  a  benefit  they  must  con- 
tribute to  the  charge,  10  Report,  lo.  141,  out 
of  44  Ed.  S,  nay  for  lesser  things,  as  for  paveage 
aod  pontage,  the  king  may  impose  that  for  a 
public  good,  and  the  king  may  distrain  all  t!ie 
terr'  tenents,  and  land  owners,. to  make  contri- 
bution *  secundum  statum  et  facultates.' 

The  king  may  dispose  of  the  preparation  for 
defence,  he  may  compel  men  to  be  knighted, 
because  it  was  for  defence.  Hot.  Glaus.  19 
VA,  8,  M.  16.  Mat.  Paris,  fo.  12.  S7  Westm. 
465, 110  man  is  exempted  from  defence ;  judges 
BTie  not  exempted,  ytt  judges  are  not  to' fight; 
yet  when  it  comes  to  necessity,  they  are  not  ex- 
empted. Trin.  5  Ed.  4,  Moyle  13  Hen.  4,  fo, 
23.  clergymen  compelled;  nay  a  serjeant  at 
common  law  sworn  at  common  picas,  is  com- 
pellable. Sir  John  llulbert  in  Hen.  7. 's  time 
was  compeUed  to  be  a  knight:  9  or  29  Hen.  6, 
Itolfe,  a  stuut  Serjeant,  pleaded  that  he  was  a 
Serjeant  at  common  law,  and  not  bound  to  he 
a  knight,  but  he  is  forced  to  it.  But  why  talk 
we  of  these  ?  there  ought  to  be  a  commonwealth 
before  there  are  laws,  and  private  ought  to 
give  way  to  public. 

AgsoBy  immioent  dangers  and  perils  to  a  state 
do  dispense  with  ordinary  proceedings  in  law ; 
*  inter  arma  silent  leges.'  Nay,  if  there  be  but 
rumours  of  wars,  laws  are  silent ;  we  must  look 
then  to  the  kingdom,  upon  rumours  and  opi- 
nions of  wars.  Pasch.  15  Ed.  1,  Banc.  Regis 
Rot.  70,  dors,  the  Scotch  army  they  be;;ieged 
Kippon,  the  people  they  promise  a  sum  of  mo- 
ney to  them  to  depart,  and  give  them  in  hos- 
toges,  and  that  money  should  be  levied  among 
themselves;  when  the  war  was  over  they  would 
not  do  it,  but  were  compelled  to  it.  In  14  Ed. 
2,  Banc.  Regis  Rot.  60,  the  Scots  besiege  Dur- 
ham, but  they  must  have  ready  money,  they 
would  not  take  hostages  to  depart ;  while  this 
peril  was  on  them,  they  met  together  and  swore, 
Uiat  what  should  be  agreed  amongst  themselves 
•very  man  would  stand  to.  It  was  ordered  they 
should  gb  into  the  houses  of  others,  and  take 
what  money  they  could  find  for  that  purpose; 
they  took  from  one  man  60/. ;  eh,  he  was  not 
satisfied,  he  had  a -property  in  bis  goods,  he 
brought  an  action,  and  at  Durham  it  was  ad- 
judged for  him ;  but  when  by  a  writ  of  error  it 
was  brought  to  Westminster-hall  into  the  King's- 
Bench,  judgment  was  reversed.  And  in  the 
time  of  queen  Elizabeth,  greater  things  were 
done  upon  lesser  occasions. 

The  next  thing  is  tbe  ships  taken  from  time 

to  ume,  and  the  command  of  persons,  watches, 

beacons,  shutting  up  of  the  ports,  which  are 

ike  gates  of  tbe  kingdom,  U  or  10  £.  4,  Pascfa. 

vol*.  lU* 


1 637.— Ml  the  Case  qf  Stiip-Maney.         [930 

m.  12,  d3rs.  3  Hen.  5, 18.  dors.  A  number  of 
other  things  commanded  by  the  king  for  safety; 
when  the  law  considers  what  ma}'  happen,  it  is 
not  material  what  doth  happen ;  nay,  if  there  be 
but  a  vulgaris  opinio^  it  is  enough;  much  more 
when  the  king,  by  his  Own  judgment,  foresees 
it,  »  6  Report  fo.  64,  Clark's  case,  there  they 
are  compelled  to  build  a  hall  at  St.  Albans  for 
the  judges  to  sit  in,  much  more  in  this  case.' 
See  Ciegate's  case  for  triumphs;  and  if  for 
state,  ^hall  not  the  king  command  for  safety  of 
the  kingdom?  Hit.  12  Jac.  Hawks*s  case,  for 
paving  of  the  way,  he  may  take  corn  out  of  the 
uacks  of  I  hose  that  come  by. 

Again  it  'i»  a  Droit  Roynl  to  meddle  with 
war  and  peace,  subjects  have  nothing  to  do 
with  it.  Rot.  PhH.  13  Ed. '  3,  M.  6,  19  Ed.  4, 
fo.  160.  or  6.  Brian,  chief  justice,  saith,  That  if 
all  the  subjects  of  Eitgland  do  war  with  the 
subjects  of  another  kingdom,  this  is  no  war; 
but  if  the 'king  denounce  it,  it  is  war.  22  £d. 
1,  Hot.  Vas,  con.  M  16,  or  10.  they  must  have 
a  power  from  the  king :  ^rue,  Henry  7,  brought 
military  discipline  to  the  parhument  to  advance 
his  ou  n  ends.  Sometimes  dangers  are  fit  to 
be  communicated  to  the  people,  and  sometimes 
not.  The  king  should  best  know  what  is  done 
abroad,  who  hath  his  close  council  of  war;,  he 
knows' what  is  done  abroad,  what  can  the 
people  tell  of  these  things  ?  and  it  is  very  fit 
that  preparation  be  made  before-hand.  It  is 
not  good  to  find  the  kingdom  without  a  navy, 
especially  when  such  combustion  is  abroad. 
18  Eliz.  cap.  23.  It  is  as  much  to  prevent 
danger,  as  to  remove  it  when  it  is  in  bemg.  1 
Ed.  6,  ei  1  Mar.  A  desired  provision  to  be 
made    before-hand,  and  this  hath  been  the 

Practice  of  all  times.  Gervasius  Tilburiens. 
Hack  Book  Hen.  2d's  time.  Danegelt  before 
tbe  Conquest  paid  annually ;  but  afVerwards^ 
when  there  was  btllum  or  opiniontt  bellorum, 

*  Datum  est  nobis  intelligere,  audito'  rumore, 

*  &C.'  arc  frequent  in'the  records;  nay  if  there 
be  but  vulgaris  opinio.  Ay,  but  perhaps  dan* 
gers  will  not  come ;  but  if  tliey  come  unawares 
where  are  we  then  ?  In  tbe  case  between  the 
earls  of  Gloucester  and  Hereford,  there  was  a 
great  tumult  between  them  about  tbe  marches 
of  Wales :  and  this  was  contrary  to  the  king's 
command,  and  exception  was  then  taken  ;  that 
there  was  no  record  to  warrant  the  Sciri  Fa- , 
cias  [Na*  quefuit  pur  salvatione  del  Royalme.] 
the  king  did  afiinn  it,  *  Et  Doininus  Rex  in 

*  multus  casibus  est  supra  legem,  &c.  Dominu* 

*  Rex  est  Recordum'superlativum  et  pneex- 

*  cellens.'  It  is  treason  for  any  subject  to 
raise  an  army,  unless  a  town  be  besieged; 
Henry  the  7th  was  a  wise  king,  and  he  had- his 
spies  abroad  in  times  of  peace  to  see  how  things 
went,  and  his  army  prepared ;  and  the  prepa- 
ration of  a  navy  does  much  more  good  than  the 
spilling  of  blood.  And  so  hath  our  navy  these 
two  years  done  a  great  deal  of  good  to  the 
kingdom,  and  honour  to  the  king. 

Now  1  come  to  the  authorities :  but  first  wf 
shall  observe  what  an  authority  shall  be  in  this 
case.    First,  I  conceive  tbere  may  be,  and  are 
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direct  and  full  examples  in  point,  for  ctfkapeU- 
ing  the  subjects,  at  their  awu  charge  to  guard 
the  sea  and  land,  though  tbe^  are  not  ruled  in 
particular  courts  of  justice  ;  nay,  under  favour, 
they  are  stronger  than  any  judgment:  there 
%vere  then  no  need  of  suits  in  the  courts  of  jus- 
tice ;  if  men  would  pay,  what  need  jud;;- 
ments?  Secondly,  I  conceife,  that  though  I 
£»d  not  direct  authority  in  printed  books,  yet 
tecords  are  as  gf>od  testimonies,  and  greater 
than  reports,  that  are  but  extracts,  and  second 
authorities  drawn  out  of  them ;  and  those  that 
concern  *  Jus  Publicum,'  come  not  into  ordi- 
nary debate,  but  remain  '  inter  aii*ana  Imperii,' 
And  those  will  speak  fully.  Thirdly,  I  shuii  ob- 
S£rve^  that  oar  precetlf  nts  are  not  only  in  open 
war  and  hostility,  but  upon  opinions,  rumours, 
relations,  and  informations  of  wiirs. 

I  shall  shew  this  in  all  ages  to  queen  Eliva- 
beth's  time ;  and  if  it  be  not  so  full  in  the 
years  of  kin^  Stephen  and  Henry '4,  who  were 
usurpers,  it  is  no  wonder.  If  they  had  had 
right  to  the  crown,  as  his  majesty  hath,  they 
would  not  have  used  complinienfs,  but  *  Fide 
'  et  legiaptia  quibus  nol>is  tenemini.  Before 
tlie  Conquest,  I  fine!  that  king  Edgar  had  his 
tenants,  who  swore  to  co-operate  with  him, 

*  per  terrain  et  per  mare.'  King  Ethelred  he 
did  command,  that  he  that  had  310  hides  of 
land  should  find  a  ship,  and  those  that  had 
leaser,  should  (ind  otlier  arms,  and  at  their  own 
clmi^e,  for  every  ship  eigh'.  oars,  *  ut  tempore 

*  Patris,'  that  was  Canutus ;  and  it  was  Tri- 
butuin  Ciassiale. 

My  lords,  for  Danegelt,  if  those  kings  that 
were  called  in  by  tlie  people  did  lay  this  on  the 
people,  much  more  our  narural-born  king, 
which  shews  it  to  be  an  undoubted  right ;  for 
it  is  not  likely  they  would  put  that  in  practice 
which  was  not  an  undoubted  right.  In  the 
Jaws  of  the  Con&ssor  by  Mr.  Lambert,  and  the 
^lack'Book  in  the  Exchequer,  it  was  sometimes 
one,  S'>metimes  2s,  annually,  in  usus  Maritim* ; 
^u4  still  the  charge  lies  on  the  subject ;  this 
•  ahews  an  inherent  ri^ht  in  the  crown,  and  it 
was  paid  for  several  purposes,  but  still  at  the 
subjects. charge.  And  to  say  it  should  not  be 
so  because  of  the  word  '  sUtutum  (De  Regibus 
Angliae  bt:itutum)'  cannot  be,  for  in  those  times 
statutum,  as  in  Cicero,  was  a  constitution, 
there  was  no  parliament  then ;  and  if  it  now 
doth  alter  from  that  way,  truly  petty  tircura- 
tUnccs,  when  th^  substance  is  observed,  alter 
not  the  case'.;  There  must  be  a  defence,  and 
it  was  not  certain  ;  doth  not  the  danger  *  su»- 

*  cipere  mnjus  ct  minus?*  and  the  king  may 
•ay  as  Edward  the  first  said,  nay,  I  have  beard 
h:m  say,  that  he  hath  bought  neither  manors, 
lands  nor  castles  with  it. 

Alter  the 'Conquest,  Oanegelt  is  supposed  to 
be  releaiied  by  the  Conqueror,  because  he 
dreamed  he  saw  the  devil  dancing  upon  the 
Danc^lt;  but  the  Black  Book  saith  it  was 
paid  HI  the  ConquerQr's  time.  It  was  tlien 
fiuitted,  till  there  was  bellum  or  opinionct  hel- 
forum;  neither  was  it  released  by  William 
girfasi  pr  Henr^  the  1st,    JCing  Stephen  swore 


that  be  would  reieaae  it  at  bta  corooatioQ,  but 
'nihil  horam  tenuit;'  nay,, it  was  paid  la 
Henry  the  2d's  time,  4  Hen.  2,  i-ipe  Roll ;  aod 
though  the  name  be  altered,  yet  other  thian 
came  in  the  room  of  it. 

And  now  I  wiU  begin  with  Doomsday-Book, 
which  began  in  the  14  th  of  the  Conqueror,  and 
ended  the  twentieth  year,  'lliere  were  divm 
towns  and  shires  rhaijged,  and  there  we  ice 
what  asaisunce  they  did  give  both  for  lea  and  . 
land.  In  the  Black  Book  fo.  66,  he  that  waited 
on  the  king's  revenue,  *  liber  non  ertt'  for  po^ 
lie  things.  And  in  king  John's  time,  winch 
was  a  troublesome  time,  5  Jobannis  Pat.  U. 
17.  and  Johannis  CUms.  M.  9,  they  gave  s 
fourth  part  of  their  revenues  for  defence ;  and 
there  was  a  command  for  staying  of  all  shipi, 
and  to  repair  to  a  certain  place  appointed. 

And  to  come  to  those  grej*t  things  when  kin^ 
John  was  deposed  by  tlie  pope;  the  king  of 
France  made  preparation,  and  tlie  kingof  £o{^ 
land  made  preparation,  and  all  ships  were  im* 
breviated  because  he  would  not  put  all  upoi 
.land-lbrccs:  and  so  in  1588.  Mat.  Paris, fo.  313, 
it  is  said,  the  people  were  *  ad  liberstionei 
'  nostras ;'  but  that  voyage  was  to  Poictna ; 
if  it  were  *  ad  liberationes  nostras;'  yet  the 
command  of  the  persons  and  ships  were  the 
king's;  and  true,  all  mariners  were  to  be  ptiH, 
ana  no  question  immediately  at  tlte  king's 
hand,  but  it  was  first  raised  and  levied  of  tbe 
people. 

Whereas  for  escuage  and  knightVservioey 
tbe  snmmons  was  '  quod  intersitis  cum  eqsis 

*  et  armis,  &c.  esinde  proficiscend'  nohiscaiD;' 
but  this  was  only  to  come  with  ifaeir  horses  and 
arms,  by  reason  of  their  tenures.  And  it  fil^ 
th^  appears,  that  earls,  barons,  knights  sad 
freemen,  and  all  that  bad  arms  were  to  coae 
'  ad  defendendum  capnt  saum  et  regis,  et  qiiod 
'  nullus  remaneat  qui  annn  portare  possit  ;* 
nay,  those  that  bad  neither  lands  nor  ariM, 
yet  a!f  must  come,  and  if  they  had  notfaiagto 
maintain  themselves  withal,  they  were  to  be 
'  ad  solidatos  nostros,'  which  shews  all  the  rest 
were  not  at  tbe  king's  charge.  5  Jobannis 
Clans.  M.  1.  *  Quia  ad  anna  jurat  vel  qoi  bo- 

*  norem  poss' :'  if  the  king  could  command  for 
l^d,  ht  may  for  sea,  for  both  are  one  kingdom. 
In  Heory  the  3d's  time  there  are  divers  arra^ 
14  Hen.  3,  Claus.  7.  dors.  When  tlie  king 
went  into  France,  there  went  a  command  to 
all  the  sherifis  of  England  to  swear  those  that 
staid  behind,  as  they  were  sworn  in  king  Jobo'i 
time ;  all  this  shews  they  were  bound  to  anas. 

In  the  statute  of  the  Conqueror,  which  tbef 
styled  a  statute;,  that  there  should  be  no  tiit 
lage,  taillage  must  not  be  understood  of  those 
kind  of  aids.  That  famous  year  of  48  Hen.  3, 
(and  observe  when)  that  year  is  not  only  afVer 
Magna  Ch8rta,but  after  it  was  confirmed  by  bim, 
20  U.  3,  when  he  was  of  full  age.  48  Ed.  9, 
Clans.  M.  dors,  divers  captains  and  otheis  not 
able  to  maintain  themselves,  tbe  king  commsads 
they  should  he  paid.  De  Comm'  Comitatus. 
48  Ed.  3,  M.  2,  <  de  pocuaia  levand'  cirea  loi- 

*  lionero  maris/  the  I^ing  cQn»9a«ds  (bfVTi  thit 
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cbej  should  come  oat  of  their  counties ;  the 
sammons  is  two-fold ;  First,  of  escua^,  which 
is  'secundum  debitum/  Secondly,  gener»l  for 
defence,  'cum  necesse  fuerit.'  48  Hen.  S, 
Claus.  M.  3,  pro  militib'  Sancti  Johannis  et  M. 
6,  dors.  '  quod  omnes  qui  nobis  et  coron«  noit- 
'tfajureastrinj^ant,  ^c.'  all  freemen  must  do 
this  service.  48  lien.  3,  Claus.  M.  3,  dors. 
'  Natlus  excludacur  sexus  vol  ordo.'  48  Hen. 
3,  Claus.  M-.  7,  the  citizens  of  London,  and  the 
fneo  of  Greenwich,  were  commanded  to  keep 
the  Thames  that  none  should  enter  per  ora  eo- 
ntntf;  tlie  men  of  Greenwich  plead,  that  ihey 
were  distrained  upon  common  summons  for 
their  service  in  Kent ;  and  the  king  commanded 
thev  should  be  freed  in  Kent,  and  join  in 
defence  of  the  Thames.  Claui.  48  Hen.  3, 
M.  II  dors,  to  excuse  one  who  pretended  he 
did  attend  st  another  place  wi^b  all  his 
strength;  this  shews  that  he  ought  to  attend 
thedefencii :  nay,  48  Hen.  3,  M.  4,  when  they 
refused  to  cuuie,  the  king  commai>ded  to  sei^e 
their  lands,  and  take  the  profits,  and  answer 
them  into  the  Exchequer.  48  Hen.  3,  Pat  M  6, 
he  commands  them  to  attend,  setJLiuK  all  things 
apart.  48  Hen.  3,  Pat.  m.  10  or  5,  like  writ  to 
Ipswich,  Dover,  and  *  per  costera  maris  ;*  nay, 
when  some  went  away  when  their  40  days  were 
expired,  the  king  teUs  them,  that '  propter  inopi* 

*  oatas  causas,'  tliey  should  stay.  Pat.  48  Hen .  3, 
m.  4,  one  hundred  marks  by  the  abbiit  of  St. 
Austin's  for  stipends  for  those  at  sea,  fur  de- 
ftnce  of  the  sea.  M.  3,  dors,  when  they  would 
have  gone  away,  Chey  were  commanded  upon 
pain  of  forfeiture  of  all  they  had,  to  stay.  Bract, 
lib.  5,  fo.  336.  *  Cum  fuer*  in  exercitu  cum 
'  domino  rege,'  &c.  speaking  there  of  law  suits, 
what  may  ^  a  good  excuse  for  absence,  saith, 

*  ex  causa  necessitatis  reipublics  causa,  aut 
'  cum  rege  in  armis.'  In  the  time  of  Edward 
the  first,  statute  of  Winchester,  finding  of  arms 
began  not  upon  that  statute ;  but  how,  and  in 
what  manner  they  ought  to  be  rated,  was  there 
appointed.  93  £dw.  1,  claus.  m.  4, '  de  con- 
'  tributione  faciend'*  to  Yarmouth,  a  command 
to  the  collectors  of  mone^  *  ad  custod'  maris ;' 
and  be  that  was  in  Gaacoigne  was  discharged  of 
grace,  but  not  of  right.  Pat.  33  Ed.  1,  m.  4. 
'  Ita  c|ikmI  omnes  compeltere  possitis  ad  custod' 
'  mans  cum  necesse  foerit.'  Pat.  83  Ed.  1,  m. 
6.  *  pro  Willielmo  de  Stoakes  fueK  austodes 
'  maritime/  etm.  5  et  7.  *  custodes  maris  de 
'  Jememouth,  and  divers  men  taken,  both  ar- 
cben  and  slingen.  Pat.  m.  5.  *  de  hominibus 
'  eligendis  ad  arma,'  m.  7, '  omnibus  et  singulis 

*  niartnettis,'  between  Lmidoh  and  the  month  of 
the  Thames.  M.  0.  De  Navibus  Capiendis, 
Claift.  SS  Ed.  1,  m.  5, '  Marif  faciend'  in  di- 

*  versis  ctvitatibas.'  Pat.  24  Ed.  1,  m.  16. '  de 
'  parti  bus  roaritimis  inveniend'  et  costodiend'/ 
M.  6,  at  17. '  de  navibus  et  galleis  inter  villam 

*  de  Lyn  et  Barwicke.'  Trin.  84  Edw.  1,  Rot. 
6S,  Inter  B.  ore  rege  ;  there  a  writ  issued  to 
•ocii  and  such  men  to  find  ten  horsemen ;  one 
arAirmed,  that  he  had  some  in  Scotland,  and 
tfofne  at  Cobhan  in  Kent ;  rhe  king  mskes  en* 
qui^  whether  it  were  ta  or  no.  w^l  finding  he 


1 637 .— m  the  Case  qf  Sh^Monty,         [934 

had  not  so  many  as  he  said,  commanded  that 
he  should  be  distrained,  n4it  only  fur  the  con- 
tempt of  the  king,  but  fur  the  Hunger  the  king- 
duui  might  lie  in  for  want  thereof.  94  Ed.  1, 
Rot.  78.  Power  to  compel  men  to  make  defence 
juxta  faculfatcs ;  and  the  county  of  Berks, 
which  is  an  inland^county^upon  refusdl  a  capias 
in  munut  was  awarded  to  answer  it  in  the  Ex- 
chequer, .and  the  form  of  wages  to  be  Sft  down.. 

84  Ed.  1,  Lord  Treasurer's  llemembrancer.  A 
writ  from  the  barons  to  assess  all -the  people 
without  the  king,  news  being  of  10,000  men 
coming.  Claus.  85  Ed.  1,  m.  86,  dors.  William 
de  Ripo.  It  was  recited,  that  the  people  have 
been  at  a  {»reat  cliarge;  and  because  winter 
came  on,  tlie  king  willing  to  spare  them, 
watches  and  beacons  were  commanded  to  be 
set  up  and  kept,  and  the  people  to  depart,  but 
to  return  again  upon  notice.  Rot.  Pat  85  £d. 
1,  M.  5,  Custody  of  the  Marintine  was  with 
six  hhips;  by  nhich  it  ajipears  that  Ctrstodia 
Maris,  and  Custodi^  Marintina,  are  terms  con- 
vertable.    The  abbot  of  Robertsbridge's  case, 

85  Ed.  1,  Rot.  70,  the  abbot  brought  a  reple- 
vin agaiubt  one  in that  lies  in  the  confines 

of  Kent  and  Sussex.  The  officers  did  own,  by 
reason  of  the  war  between  France  and  Eng- 
land, the  abbot  was  assessed  three  several 
years,  at  several  sums,  nay,  the  fuurth  time,  and 
no- hurt  done;  but  now,  if  the  writ  goes  out 
but  two  years  together  (oh  inauditum)  but 
what  doth  he  plead,  doth, he  deny  the  writ?  no, 
he  pleads  he  was  assessed  for  other  lands;  he 
found  a  h'>rse  ad  custodiam  prdtdiclamy  so  that 
the  horse  was  for  the  land  service,  and  the 
money  for  the  sea.  I  conclude  as  Selden,  <  aut 
<  ad  ipsum  maro,  aut  ad  tarn  littus  quam  mare.' 

After  the  statute  •  De  Tallagio  non  conce- 
'  dendo,*  Pat.  87  Ed.  1,  M.  3,  *  de  navibut 
«  congregandis.*    Pat.  31  Ed.  1,  M.  80,,*  Male- 

*  fiicientihus  in  Marcbiis  Angliae*  a  commission 
went  out  that  all  shall  be  in  arms  against  Scot- 
land. In  ancient  times  there  was  such  a  con- 
nection between  France  and  Scotland,  that  we 
had  always  a  double  war,  and  therefore  could 
not  expect  all  forces)  in  oue  place.  In  the  time 
of  Ed.  8,  Pat.  8  Ed.  8,  pars  9,  M,  86,  'pro 

*  re^e  de  navigio  providendo  vestris  sumptibut 

*  faciend'.'  I  see  with  what  policy  Mr.  Sl 
John  went,  and  what  muti))lictty  of  records  he 
cited,  and  opened  rhem  with  as  much  skill  as 
ever  I  knew  any  man ;  but  I  desire  to  ^o  in 
the  path  of  naked  truth.  I  shall  make  it  ap« 
pear  to  all  the  world,  that  the  khig  hath  dona 
nothing  but  what  his  predecessors  have  done; 
and  that  there  is  not  more  testimony  to  prove 
Littleton's  first  case,  that  the  heir  at  law  shall 
have  his  patrhnony,  than  there  is  to  prove  this 
thekiag's  right.  Pat.  15  Ed.  8,  M.  16,  dors.  aA 
between  sixteen  and  sixty  to  be  ready.  IParf 
Rot.  5  Ed.  8,  M.  4.  OriHnance  that  the  king 
without  the  assent  of  the  barons  could  not 
make  war,  but  that  was  repealed  and  damned. 
Rot.  Pari*  15  Ed.  8,  M.  81.  It  is  said  it  was 
prejudicial  to  the  royal  power  of  the  king,  and 
a  blemish  of  his  royal  sovereignty.  Rot.  Claus. 
tr  Id.  8,  M.  to,  when  they  wore  warned  ta  be 
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ready.  19  Ed.  2,  Rot.  Pat.  paw  2,  M.  6.  to  all 
bishops  in  England  to  be  ready  tor  the  defence. 
Claus.  20  £d.  2,  M.  2.  and  7,  '  de  hoininibus 
''qui  domi  reinanserunt,  &c.'  should  contribute 
to  those  that  went,  it  was  lo  forty  oh  fifty  coun- 
ties ;  '  Nos  considerantes,  quod  jystum  et  coo- 

*  sunum  raiioni  non  est/  tliat  thobC  ^houtd  ex- 
pose both  body  and  purse  for  the  utility  of  t^te 
kingdom.  In  the  time  of  Edward  the  third, 
Ror.  Claus.  2  Ed.  3,  '  de  navibus  inveniend.*  a 
command  that  all  ships  of  40  tuns  and  upwards, 
with  men,  aiunition  and  victuals,  should  be  in 
readiness  at  their  own  charge.  M.  2,  mariners 
are  warned  to  come  per  duot  menttt^  at ,  their 
own  charge.  7  Ed.  3,  Scotch  Roll  M.  19,  '  de 
'  portubus  contra  adventum,  &c '  *  et  datum 
'  est  nobis  intelligi,  &c.'  it  appears  it  was  done 
'  tarn  per  mare  quam  per  terram  ;*  and  a  di- 
rection to  all  archbishops  to  be  attending,  and 
the  Posse  Coinitatus  to  be  arrayed, '  secundum 

*  sUtum  et  facultates,'  Claus.  9  Ed.  3,  M.  13, 
dors,  all  from  16  to  60,  to  be  arrayed  '  armis 

<  competentihus/ 

And  now  I  come  to  that  famous  year  of  10 
£d.  3,  Rot.  Sco.  M.  21,  or  33.  JVIen  for  land 
and  sea.  Rot.  Sco.  10  Ed.  3,  M.  21,  dors. 
'  oinnes  ex  debito  defensionem  astringuntur.' 
Rot.  Sco.  10  Edw.  3,  M.  iS,  *  De  proclama- 
tione  faciend'.'  to  all  inland  and  other  counties. 
,  M.  20,  to  Lynne.  M.  14,  dors,  to  all  <  prout 

*  fieri  consuevit*  to  all  couuties,  '  nos  consider- 

*  antes  quod  ratione  legiantiae  sus  astringun^ 

*  tur.'  M-.  1,  dors,  through  all  counties  the  like 
observed,  especially  *  nequimus  resistere  cor- 
*•  rectiones,  &c.  sine  auxihis  vestris.'  M.  2, '  de 
^  navibus  supervidendis,'  and  in  that  are  the 
very  words  of  the  writ.  M.  25,  *  de  portubus 
'  custodiend''  inland  counties  as  well  as  others, 
Berks,  Wilts  Leicest.  Northam.  &c.  M.  16, 
'  Navibus  supervidendis  nos  advert  en  tes  cir- 
'  cumquaque  aut  haec  tenipora.'  Rot.  Almiln. 
10  Ed.  3,  pars  1,  M.  13,  Rot.  Claus.  12  Ed.  3, 
pars  1,  M.  13,  dors.  Hot.  Alman.  12  Ed.  3,  M. 
33,  pars  2,  *  versus  boreales  duplici  eskippa- 

<  niento,*  and  to  contribute,  and  those  that  re- 
.fuse,  to  assess  ih^ttijuxta  itatum.  Rot.  Claus. 

12  Ed.  3,  m.  14,  Archers.  Rot.  Alman.  12  Ed. 
3,  pars  2,  m.  6,  order  that  but  one  bell  should 
be  rung,  Rot.  Aim.  12  Ed.  3.  pars  2,  m.  3, 

*  supervidend'  quod,  omnes  arraiai*  consider- 

*  antes  quod  omnes,  &c.  se  et  sua  exponere 

*  astringuntur  pro  salvatione.'  Alman.  12  Ed. 
3,  pars  2,  m.  10,  because  *  liostes  nostri  multi- 

*  tudine  non  modica,&c.'  All  that  have  *  Bed- 
ditus^  &c.'  were  to  attend.  Alman.  13  Ed.  3. 
m.  1,  '  de  supervidend'  vill*  Southamp.*  Claus. 

13  Ed.  3,  in.  38,  dors.  A  writ  directed  *  Cus- 
'  todibus  terrae  maritimas.'  The  abbot  of  Ram- 

,  ley  lived  at  Huntingdon,  yet  distrained  for  sea- 
senice  in  Norfolk.  Rot.  Claus.  13  Ed.  3,  m. 
14,  the  county  of  Ozon»  an  inland  coonty,  and 
yet  commanded  •  Custod'  terra  maritimaB.*  ro. 
17  Ed.  3,  Banco  Regis  Rot.  15,  a  Supersedeas 
granted  one,  17  Ed.  3,m.  24.  Wages  recovered 
of  a  town  for  for^  days.  Scot.  SO  Ed.  3,  m.  14, 

*  versus  Scotos.'  M.21,Ed.S,Rot.  4,  Banco  Re- 
gis '  quam^dett  ne  soldiers  pay/ ^r^ocomplain^ 
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m.  31,  payment  of  wages.  Rot.  Pirl.  22^.3, 
m.  4,  tliere  tlie  commons  were  at  great  chsrge 
for  guardinv  the  sea,  and  pray  remedy,  tut 
not  tor  the  riglit  but  for  the  eices«.  llf*t.  Franc. 
21  Ed.  3,  ra.  24,  dors.  22  Ed.  3,  Hot.  Paf. 
pars  2,  m.  1,  Rot.  Franc.  22  Ed.  3,  m.  d,  dors, 
pro  Johaune  Coke.  Rot.  Franc.  26  Ed.  3,  m. 
5,  and  4,  '  quia  est  vulgaris  opinio  ;*  and  this 
recited,  '  nos  considerantes,'  &c.  quod  omnei 
<  per  joramentum,  &c.*  and  this  was  for  the 
sea,  and  goes  to  all  inland  counties.  And  m 
they  talk  of  kings  in  the  field,  kings  use  not  lu 
go  mto  the  field  in  person.  Rot.  Franc.  34  Ed. 
3,  m.  34,  '  pro  clero  ^raiando.'  Rot.  Cltiiv 
33  Ed.  3,  m.  89,  dors.  Rot.  Claus.  43  £d.  3, 
m.  1,  '  de  Navibus  arrestand'.'  Rot.  Claus.  43 
Ed.  3,  ro.  14,  or  13,  '  de  hojminibus  arraiandi^.' 
Rot.  Clans.  45  Ed.  3,  ro.  8,  '  ut  intelleximos.* 
Rot.  Pari.  46  Ed.  3,  m.  20,  the  commons  conw 
plain  of  their  charge,  and  say,  that  the  seavai 
so  noble,  that  allthe  world  called  the  kior, 
the  king  of  the  sea,  &c.  they  pray  as  of  grace, 
&c.  Rot.  Franc.  47  Ed.  3,  m.  80,  for  guardinj; 
of  the  sea-shore.  50  Ed.  3,  pftrs  1,  ro.  105, 31 
Ed.  3,  pars  5,  m.  25,  the  charge  is  not  pot 
upon  the  people  without  common  coflKot. 
The  king  is  not  to  do  it  but  for  the  grand  ne- 
cessity and  defence  of  the  realm.  In  ftichard 
the  second's  time,  Rot.  Claus.  1  Ric.  2,  pars  1, 
m.  7,  Scarborough.  Rot.  Pat.  1  Ric.  2,  parsl, 
m.  12,  Rot  Pat.  1  Ric.  2,  pars  1,  ro.-43,don. 
Beacons.  Rot.  Pat.  1  Ric  2.  m.  13,dors.  M. 
Franc.  2  Ric.  2.  m.  15,  Rot.  Scoi.  4  Ric.  2, 
m.  9,  king  of  Castile,  •  pro  compellcndo  ho- 
''mines  pro  custod'  maritim*.'  7  Ric.  2,  M.  9, 
*  Totus  Clerus  apponere  manus  adjustrices,' 
archbishop  of  York.  8  Ric.  2,  m.  5^  Archers. 

The  Second  Day's  Argument  of  Sir  ED- 
WARD LITTLETON. 

May  it  please  your  lordships  ;  The  last  daj  I 
left  ofif  at  the  end  of  Richard  the  second :  I  do 
not  love  to  repeat,  yet  in  r^ard  the  records  ihtl 
are  of  weit^htiest  evidence  for  the  king  to  men 
of  understanding,  are  perhaps  not  so  clearlv 
understood  by  every  one  that  hears  i1»enj,  1 
shall  sum  up  what  hath  been  read.  It  hstli  tp' 
pcared  by  tne  records  that  have  been  read,  iba( 
the  sea  and  the  land  have  been  guarded  by  the 
commons,  when  danger  did  appear  to  the  kiog: 
if  til e  danger  was  great,  all  tlic  commons,  no 
age,  no  sex,  no  order  to  be  spared,  all  ecclesi- 
astical persons  bound  to  defend.  If  the  Hanger 
were  less,  those  paits  nearest  unto  it  to  defciKJ, 
no  reason  to  trouble  thcwhole  kingdun,  when 
a  few  will  serve  the  turn :  those  that  rsfustd 
were  compelled  by  imprisonment,  seiiure  of 
goods  and  lands.  The  writs  have  expressed 
fully  and  significantly,  that  no  wages  ought  to  be 
paid  by  the  king;  that  when  there  nras  apparent 
danger,  it  appeareth  by  some  records,  that  one 
man  should  not  serve  for  another ;  care  taken 
by  commission,  that  all  equality  should  be  used 
in  naaking  of  'contribution  ;  and  when  com- 
i)laint,  as  25^  Ed.  1,  was  made  against  it,  it  wis 
remedied ;  yet  it  was  not  ratione  amtribnimk, 
but  vioUttte  trtffrtwniMt 
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Ti)i»  constant  Lsage  of  former  kings  is  of 
much  more  authority  and  weight,  than  scat- 
tered judgments  here  and  there,  or  judicial 
proceedinKs  in  anj  court,  and  these  are  not 
wanting.  Notwithstanding,  I  shall  now  pro* 
ceed  and  come  to  the  time,  wherein  so  roanjr 
great  lords  did  die,  and  so  much  noMe  blood 
WAS  spilt  in  civil  war,  from  Ilenrj  4  to  Henry  7 ; 
'  Henricus  Rosas  Regna  Jacobus.'  There  was 
not  then  such  great  cause  to  look  to  prepara- 
tion for  sea,  for  the  war  wos  then  iu  the 
bowels  of  the  land  ;  and  the  sea  and  the  land 
make  but  one  kingdom,  and  the  reasons  are  the 
same  for  both.  And  for  Uenry  the  fourth,  when 
he  was  oew)y  come  to  the  crown,  it  appears 
Hot.  Claus.  1  Hen.  4,  pars  1,  m.  18,  dors. 
Writs  are  directed  to  the  archbishops  of  Can- 
terbury and  York,  and  other  bishops ;  and  it 
recites,  that  the  French  had  prepared  a  great 
navy  which  was  seen  on  the  coasts,  and  in- 
tended to  invade  the  kix^dom ;  and  that  abbots 
and  priors  should  be  arrayed,  <  sine  delibera- 
'  tione,  &c.'  '  et  juxta  statum  et  possessionem, 
&c.  et  triand*  Mulenis  centenis.'  Rot.  Viagii. 
begins  1  Hen.  4,  to  11  Hen.  4,  m.  SO,  <  de  Pro- 
'  clamatione  facieiid'  to  go  against  the  rebels 
of  Wales, '  de  arraiatione  faciend*'  ia  tlie  same, 
and  batons  assigned  to  the  custody  of  the 
marches  callcjd  &ctel6eld  ;  less  reason  for  this 
place  of  any,'  fur  they  say  there  were  lords 
marches  to  defend  it.  m.  14,  S8,  *  de  proclam' 
faciend','  to  go  with  the  king  in  person  against 
Henry  Percy  a  rebel ;  and  there  was  an  array 
of  men  by  the  sea  coasts  to  resist  the  enemies, 
&c.  and  in  the  same  Rol),  '  De  Hominibus 
'  Congregandis/    divers  other  proclamations, 

*  De  Hominibus  Defensibil*.'  In  the  same 
Roll,  <  De  Militibus  infra  Comit'  Lancastriae 

*  arraiand','  upon  the  instroction  of  the  earl  of 
Northumberland,  to  bring  them  to  Pomfret, 
ni.  10  et  27,  again  to  go  to  the  prince  Henry 
the  6fth.  And  in  1  Hen  4,  this  goes  to  Nor- 
thumberland, Derby,    Lancaster,  by  Robert 

duke  of  to  invade  the   kingdom.    My 

lords,  noblemen,  valets,  &c.  *  et  omnes  ho- 

*  mines  defehsibiles,'  between  16  and  60,  that 
was  juxta  $tatvm^  upon  warning  of  two  days, 
ivhich  was  in  *  Defensione  Regni  nostri,'  to  go 
with  the  king,  m.  20,  '  De  hominibos  levan- 
'  dis  et  congregandis ;'  and  of  this  nature  4 
Hen.  4,  m.  11,  dors,  et  lo.  5  Hen^  4,  pat. 
m.  ^8,  dors,  parses.  Prihcipal  men  joined  to- 
eether  to  array  and  muster  all  over  England. 
This  hath  appeared  by  the  constant  common 
law  of  the  kingdom. 

Before  Pari'  5  Hen.  4,  24,  the  commons 
pray  that  the  commissions  of  array  should  be 
considered,  and  the  judges  advised  witli,  and  a 
commission  made  for  the  future,  *  ad  ariand' 

*  et  triand'  qui  de  corpore  sunt  habiles,'  &c. 
'  juxta  statum  et  facultates,  &c.  et  ad  assidend' 
'  et  proportionand','  with  power  to  distrain.  7 
Hen.  Fitz.  Her.  Thomey  Title  Protection,  the 
subjects  of  England  not  to  go  out  of  England 
with  their  king.  This  was  upon  the  king's 
going  to  aid  tl)e  duke  of  Flanders,  Report 
7  fol.  tf  Calvin's  Cnat^  not  to  go  witlwui  wages 


when  they  were  to  follow  the  king.  In  Henry 
5th*s  lime  there  were  great  wars  with  France; 
but  when  the  king  went,  he  took  great  care  that 
England  should  be  provided  for.  Pat.  3  Ut^u. 

5,  m.  17,doi's.  pars  2.  '  de  araiatione  faciend',' 
care  b  taken  that  all  should  be  arrayed,  and 
being  arrayed,  should  continue  so  arrayed. 
Stat.  1,  Ed.  1,  it  provides  that  they  shall  not 
go  out  of  their  counties  but  upon  the  sudden 
coming  of  stranga  enemies ;  and  upon  warnings 
they  were  not  oulv  to  array  them  but  to  lead 
them  to  the  sea-coasts  out  of  their  countries, 
when  and  where  it  sho^ld  be  necessary',  <  cum 
'  ahquid  periculum  eveniat,'  notwithstanding 
the  statute,  which  is  our  case ;  nay,  our  case 
is  much  stronger :  And  3  lien.  4,  is  verbatim 
with  the  other.  6  Hen.  5,  V\\t.  m.  8,  dors,  pars 
101.  3  Hen.  5,  16,  dors,  this  was  upon  the 
threatening  of  the  king  of  Castile,  to  all  the 
counties  of  England.  7  Hen.  5,  rmv^a  regis^ 
divers  privy-seals  to  all  thecouuties  of  England^ 
to  inform  the  king  what  able  men  of  ancestry 
tliere  were,  '  ad  defensionem  nos  in  propriis 
'  personis  suis  ad  defensionem  reani,'  and  the 
return  is  <  pur  defence  de  son  roaune.'  In  the 
time  of  Hen.  6,  Rot.  Pat.  m.  37,  dors,  pars  2» 

*  de  aratione  faciend':'  7  Hen.  6,  pars  1,  m.  7, 
dors.  Rot.  Pat.  there  is  *  quia  datum  est  nobis 
'  intelligi,'  for  tlie  isje  of  Wight.  Rot.  Fat.  7 
Hen.  6,  m.  5,  dors,  pars  1,  13  Hen.  6,  m.  3, 
dors.  '  de  militibus  congregandis  et  ducendis 
'  versus  Scotland.'  Pat.  13  Hen.  6,  pars  1, 
m.  13,  dors.  *  Contra  roilitiam  inimicorum,'  a 
full  command  to  array  all,  and  to  bring  theifa 

*  ad  costeram  maris'  and  other  places,  '  ec 
'  juxta  gradus  suos.!  14  Hen.  6,  pars  1,  m.  20, 
21  Hen.  6,  m.  40,  dors.  Rot.  Pat.  28  Hen.  6, 
m.  11,  dors.  Rot.  Pat.  29  Hen.  6,  pars  1,  m. 
45,  dors.  Rot.  Pat.  37  Hen.  6,  m.  6,  pars  1, 
dorsr  all  arrays,  a  book-case  28  Hen.  6,  11.  b. 
pi'  22.  Divers  of  the  clergy  had  churches  to 
be  freed  from  the  payment  of  tenths  for  the 
defence  of  the  kingdom,  and'  the  clergy  did 
grant  2«.  in  the  pouiKl  witliout  act  of  parlia* 
ment,  and  this  sent  by  Mittimus  into  the  ex- 
chequer, P.  26  Hen.  6,  Rot.  10,etTnn.  11,  for 
levying  of  money  upon  Sciri  Facias.    36  Hen. 

6,  m.  2,  dors,  regis  1,  Part,  array  in  the  isle  of 
Thanet,  aild  com  pell  them  by  distress,  <  pro 

' '  defensione  regni.'  37  Hen.  6,  Pat.  m.  1,  et  6 
dors.  A  wri^  to  many  counties,  because  of  the 
great  hurt  done  to  the  people  by  the  sea-coast8| 
and,  the  great  preparation  tcr  do  more  httrt ;. 
thereupon  command  to  train  and  array  all  parts 
of  England,  *  pro  defensione.'  And  the  39 
Hen.  6,  Pat.  *  de  potestate'  to  array  the  Isle 
of  Wight,  being  invaded  *  juxta  gradus  et  cou^ 
'  ditiones,'  &c.  39  Hen.  6,  m.  9,  et  11,  dors, 
a  commission  to  Edward  duke  of  York,  who 
claimed  the  crown,  and  it  was  adjudged  J|im. 
31  Hen.  6,  '  pro  araiatione  faciend'  amed' 
per  son'  fiF  iniquitatis  dissentientes,  &c.'  tnere- 
fore  is  a  command  *  pro  securitate  penona 
'  nostrsB  et  populi  nostri  ad  invocandnm  omnes 
<.defensibiles'  to  destroy  them.  Pat.  m.  9, 
dors.  *  de  villa  de  Stamford  ad  custodiend'/ 
m.  ly  dort,  a  oonMniision  and  command  giveii 


939]  STATE  TRIALS,  15  Charles  I.  1637 — The JSngagainsi  John Hanfd€M,aq.  [Mo 

they  were  all  to  be  io  a  readiness  at  an  boor'i 
waroiiig  upon  their  /«llegtauce.  Ri>t.  Pat  4 
Heu.  8,  the  same  coiimirvsionioBouGkiers,&'c 
in  Laiioy  14th  of  Hen.  8,  wliich  is  not  in  thu 
roll,  but  a  book  of  orodamations ;  ibr  beioit 
Edward  Vs  time  all  betwetfo  sixteen  and  uiij 
were  to  be  ready  at  an  hour's  wamini;.  15 
Hen.  8,  the  inhaliitanta  of  Stamford,  Nottio]h 
ham  and  Salop,  &c.  to  attend  the  earl  of  Sum; 
apon  an  hour*s  warning.  80  Hen.  8,  <  Palisce 

*  treaadr'  otnnes  homines  ad  arma,*  to  be  resdr 
'  ad  servieod'  nobis  in  Scotland/  as  need  daJl 
be.  Stat.  35  Hen.  8,  cap,  IS,  remisMOni  of 
loam,  reciting  and  considering,  *  est  detj  ct 

*  honor  del  people/  to  assist  their  king  ia  body, 
goodsy  lands  and  substance  in  hb  wan;  ud 
tJiere  it  was  only  for  offensive  wars.  Rot  Pst. 
36  Hen.  8,  pan  9, 37  Hen.  8,  in  Mr.  Moyle't 
book,  4  &  &  Phil.  6c  Mar.  commisirions  of  amj 
to  go  to  oil  gentlem<9i,  but  now  but  one  lies- 
tennut  of  a  c«>untjr ;  and  that  power  which  tiM 
lieotenaiit  now  liath  in  England,  was  the  sasM 
with  the  antient  commissions  of  array  ia  nb- 
stance,  fur  it  is  no  new  thing.  These  are  in 
force  by  5  Hen.  4,  and  common- hw  in  qoen 
Mary  and  queen  Elizabeth's  time;  and  ibey 
did  -nut  go  by  the  legal  array,  but  by  the  power 
of  the  council-board.  3  &  4  Phil  &  Mar. 
1 557.  Counoil-hoani.  Calais  was  boi^  on 
the  socUen,  the  enemy  making  pretence  of 
going  intA  ihe  Low-Coon  tries,  there  went  pre* 
sently  a  coonnaod  to  the  lord  Warden  of  d» 
Cinque  Ports  5  Jan.  to  make  pmclamauoo  is 
Kent,  that  all  from  16  to  60  slioukl  repair  to 
Dover  to  save  Calais,  upon  pain  of  death,  8(b 
of  Feb.  1557.  Letter  of  thanks  giien  to  lir 
John  Edgecombe  for  diligently  mustering  1,0U) 
men.  19  Sept.  1558.  Northumberhiod  served 
without  wages.  1  Sept.  To  contiooe  watdi. 
8  April  1558.  Whittypoole  for  not  fiodJni 
Demy  lance,  is  called  to  the  council-table. 
These  are  to  shew  wlmt  prooeedinn  there  batt 
been  in  former  times.  Itot.  Pat.  7  EKz.  pan.  b. 
A  comoussion  to  muster  all  men  against  Scot- 
land. 1 1  Elis.  Rot.  Pat.  ibouch  not  on  record, 
yet  io  a  book  in  the  Crown-Ottce  in  theCbU' 
eery  with  Mr.  Willis:  A  coomiission  to  wnf 
men,  and  to  provide  all  things  necessary,  prse< 
naceMitnty  6ic.  and  to  inform  themselves  wbit 
armour  cbe;^  had,  and  tha  to  be  done  for  our 
better  scrr^:  bat  with  thoae  cooMai»io» 
tliere  went  instructions,  amongst  wbk:h,  ob> 
serve  this  one,  <  We  reqvktyoo  tocoosider  bow 

*  necessary  thit  sersioe  oommtcted  to  yon  is  st 

*  this  time,  for  the  benefit  and  safoty  of  our 

*  raaim,  wherein  we  think  the  moi«  carncrtBca 

*  is^tbe  more  requisite,  becaose  of  oar  sobjccu 
«  kmg coDtinnaDce  in peare^aod  the notoiioai 

*  being  m  arons  of  oar  fteigbboors  aboet  c* 
*■  ftalm.'  If  these  times  be  not  wofse,  I  Ism 
k  to  ai^  tndiflfrrent  man's  oonsideratioo.  ST 
Elk.  Wfltaon  Roll.  A  warrant  to  the  M 
dttnoellor  to  make  lieutenants  and  depmy  liio* 
tettant^  which  are  the  old  oooimissionen  «f 
array  tnmed  Into  English.  AndwUSB,^^ 
that  freac  Aimada came^  all  theiealsftwsis 
ani%aadatib»«abj«guehMgt.    $l&^^ 


to  Edward  duke  of  York,  Ed.  4,  which  gave 
power  to  r^ise  men  and  mone^  at  Bristol, 
Hereford,  and  other  places;  whtch  was  can- 
celled, and  other  C'lmmissiona  given  in  the 
room.  In  the  time  of  Edward  4,.RoL  Pat.  1 
Ed.  4|  m.  8,  dors,  for  reducing  Henry  6th's 
power,  conertgure  all  the  people,  1  Ed.  4,  m. 
8.  South-Wales  on  the  marches  1  Ed.  4^  Scot. 
Rich,  duke  of  Ytn-k,  '  Custos  West-Marchi« 
'  ad  omnee  homines  defensibilis,'  in  Cumber- 
land and  Westmorland  between  16  and  00^ 
<  sint  proinpti  iu  defensionem  Marchiarum,  &c.' 
against  Percy  earl  of  Northumberland,  Rot. 
Scot.  10  Kd.  4,  there  are  '  costodes  generales 
'  vers.  Scot.'  for  arraying  all  meti  as  there  should 
be  cause.  Pat.  3  £(1.4,  m.  3,  dots,  continue 
'  parati .  ad  defensiunepi  personss  nostns  «t 
'  regni.'  8  Ed.  4,  fol.  33,  a  book-case,  a  sub- 
ject hath  power  to  make  a  bulwark  in  another 
man's  ground  ;  the*  king  hath  as  much  power 
over  all  the  kingdom,  as  any  particular  man  to 
make  defence,  9  Ed.  4,  Pat.  m.  11,  arrays  10 
Ed.  4,  Pat.  m.  13.  Arrays  '  in  salvationem 
*  regni,'  when'lie  was  like  to  lose  his  kingdom. 
A  commission  to  raise  power  against  his  great 
adversary  and  rebel  Henry  6,  who  did  lately 
enjoy  the  crown  by  usurpation.  23  Ed.  4,  Rot. 
Pat.  pars  1,  m.  8,  '  pro  conductoribus  et  vvaffa- 
'  toribus  piscatorum,*  and  at  the  subjects 
charge.  Pat.  1,  Rich.  3,  pars  1,  dors,  against 
the  duke  of  Buckingham  <  qoocunqu'  comitat',' 
and  this '  joxta  statum  et  facultates.'  In  Henry 
7th's  time.  Henry  7  was  a  wise  prince,  his 
majesty *9  progenitor  as  well  as  his  predecessor; 
he  staid'  not  till  he  Saw  the  tops  of  the  ships, 
or  the  drums  heat ;  he  provided  for  the  safety 
of  the  kingdom  betimes ;  when  the  war  was 
denounced  between  Charles  king  of  France 
and  the  king  of  the  Romans,  though  be  was 
allied  to  both  be  prepared  to  defend  his  king- 
dom. Ror.  Pat.  1  Hen.  7,  dors,  a  command 
^to  the  sheriff  to  make  proclamation  throughout 
all  England^  that  because  we  are  informed  of 
the  war  between  Charles  king  of  France  and 
the  king  of  the  Romans^  and  great  hurt  may 
happen  to  this  realm,  and  the  subjects  thereof; 
commanding  nil  subjects  to  keep  watch  and 
ward  upon  the  sea- coasts,  and  all  beacons  to 
be  made  ready  to  be  set  on  fire,  as  in  old  times, 
and  this  after  tonnage  and  poundage  was  grant- 
ed to  him  for  safety :  and  I  am  sure  there  are 
greater  wars  about  us  now,  than  there  were  at 
that  time.  Rot.  Pat.  7  Hen.  7,  *  Intotde  po- 
'  teitate  commissa*  to  the  earl  of  Sm>rey  to 
go  to  conquer  France,  7  Hen.  7,  oap.  1.  a  sta- 
tute in  print  8  Hen.  7,  Roi.  Pat.  pars  1,  a 
command  to  Richard  Fitz-Hugh  aad  others, 
to  keep  all  in  array  for  defence  against  Soot- 
land*  which  intend  to  invade  the  realm,  ut  uh- 
fwm$tur,  Stat.  1  Hen.  7,  cap.  16,  every  svb- 
ject  is  bound  by  his  allegiance,  to  assist  when 
need  reqou^.  in  the  time  of  Hen.  8,  Rot.  Pat. 
4  Hen.  8,  a  proclamation  to  the  maritim«coon- 
ties  to  be  in  a  readiness,  considei4n{  the  French 
king  had  in  readiness  a  great  navy  to  enter 
this  kingdom  the  next  month  entntng,  &c.  and 
oen^io  oaptahxs  depoted  t»  l«ad  then;  aad 
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14.  15y  the  tubiects  granted  a  subsidy,  in  con- 
Mderttion  of  the  queea's  charge.  And  the  sub- 
jects were  then  at  great  charge,  both  for  land 
and  sea,  and  she  cook  it  by  the  power  of  her 
couocii-cable.  'J  he  city  of  London  was  desired 
to  find  ten  «hip8,  aod  of  themseives  they  desired 
10  find  twenty ;  this  was  the  affection  of  tho§e 
tioiet,  thej  did  not  dispute  but  were  ready  to 
obey.  QB  April  1558,  a  letter  to  sir  Robert 
Wingfieidy  whereas  divers  towns  in  Sufibik  were 
cbaifed  to  set  out  a  ship,  aod  that  divers  were 
poor  and  could  not,  a  command  that  the  richer 
should  do  it.  A  letter  to  the  earl  of  Hunting- 
ton, that  York  should  contribute  to  a  ship 
cfauyed  on  UulL  A  letter  to  other  towns  to 
contribute  to  Colchester;  they  refused,  yet 
were  compelled  lo  do  it  for  advaiM:ement  of  so 
necessary  a  service.  The  clergy  in  1588  joined, 
and  the  archbishop  was  captain.  And  there 
were  letters  for  demolishing  of  Suburbs. '  Sta- 
tate  3  Jac.  cap.  6,  where  tlSs  charge  uf  the  peo- 
ple in  queen  Elixabetb's  time  was  remembered, 
Loudon  was  charged,  and  foreigners  and  strau- 
gefv  were  charged  also  to  contribute,  for  that 
the  charge  was  common.  In  1588,  3,000/^ 
conduct  money  levied  for  the  earl  of  Bath ;  they 
did  not  stav  here  till  the  tops  of  the  ships  were 
seen,  but  they  made  prepaivtions  in  1587.  In 
1599,  gr<M^  troops  were  assembled  at  London, 
for  deraoce  of  the  qneen,  when  the  tumult  was 
about  the  earl  of  Essex ;  and  in  1598,  the  charge 
being  common,  the  chaige  ought  to  be  bom  m 
cooKDon :  Nay,  the  Inns  of  Court  were  charoed 
with  arms ;  upon  the  apprehending  the  earl  of 
Eesex,  a  letter  went  to  the  benchers  of  the 
Inner-Temple  for  that  purpose,  and  oil  the  gen- 
tlemen found  arms.  Amongst  these  letters 
great  levies  of  horse  aad  foot  at  the  country's 
charge.  And  where  she  would  not  have  their 
persons,  she  had  their  purses  and  power  to  ex- 
tend accordingly.  1595,  Amongst  Che  papers 
of  tlje  lord  Nottingham,  the  people  set  forth  a 
ship  at  their  char^ ;  we  have  the  letter  only 
to  shew  they  did  it,  and  how  much  each  roan 
did  contribute.  In  king  James's  time  there 
was  not  mnch ;  the  times  were  not  only  pence- 
able  hot  pacificous,  his  Motto  viras  *  Beati  Pa- 
*  ctficL'  lOtb  of  July,  S  Car.  A  proclamation 
issued,  that  all  people  should  make  speedy  re- 
|fiir  to  several  places,  and  should  continue 
during  the  daneer.  Aod  for  a  binding  autho* 
rity,  12  Car.  the 'resolution  of  all  tfa^  judges 
under  their  hands,  and  inrolled  in  every  court 
at  Westminster :  a  man  should  have  thought 
thattliat  should  have  given  satis£u3tion,  it  would 
have  done  so  in  former  times.  And  truly,  that 
the  kin£  hath  done  nothmg  more,  but  what  the 
kioss  of  this  realm  have  done  before,  is  most 
apparent  to  all  those  who  will  read  our  law- 
books. Uow  often  have  the  judges  been  as- 
sembled by  the  kite's  command,  both  in  the 
outward  and  inward  Star-Charaber,  and  there 
asked  qurstiens?  S  Rieh.  3,  fo.  10,  8  Hen.  8, 
190.  b.  101,  the  king  «ni  there,  and  reason^ 
theitt.  Isthisanew  thingfor  jiidgescod<^ver 
their  opinions!  But  his  mi^caty  hath  been 
^eM^  likewise  |o  girt  wayi  th«t  it  migh(  be 


brought  to  a  public  debate  in  a  judicial  way ; 
be  liopes  there  are  very  few  that  ^oppose  it,  do 
it  out  of  any  aver&eness  from  the  public  service, 
but  to  satisfy  themselves,  and  so  to  submit. 

To  nnswer  Mr.  St.  Joim*s  argument ;  before 
I  come  to  answer  in  particular  to  what  was  ob- 
jected by  this  learned  gentleman,  who  hath 
taken  a  great  deal  of  pains,  and  made  as  much 
use  of  it  as  was  possible  for  a  cause  of  this  na- 
ture to  bear;  I  shall  in  the  first  place  give  a 
general  answer. 

I  say,  that  the  testimony  by  records  given 
on  the  other  side,  whereof  many  are  vouched, 
which  I  am  glad  to  hear  of;  and  that  men  look 
into  a  business  of  this  nature.  To  make  such 
a  search  is  fur  the  honour  of  the  king,  that 
there  is,  according  to  law,  the  freest  access  to 
the  records,  that  erer  was  iu  England;  and 
that  great  lord  (Holland)  doth  know  that  the 
kinjt  commanded  with  his  own  mouth,  that  free 
access  should  be  to  tlie  records  in  this  business; 
and  I  appeal  to  the  officers  that  keep  the  re- 
cords, whether  I  did  not  only  deliver  that  com- 
mand from  the  king  unto  them,  but  desired^ 
them  myself  to  shew  to  the  other  party  what^ 
ever  I  had. — I  say,  these  records,  take  them  at 
the  best,  they  are  not  of  such  weight  in  point 
of  right,  as  the  other  are  which  are  for  the 
king ;  for  if  a  king  shall  voluntarily,  and  in  ease 
of  his  subjects,  or  special  grace,  do  anjf  thing, 
yet  I  conceive  that  is  not  of  such  weight,  as 
when  he  produces  a  constant  use  of  compulsive* 
power  from  the  crown,  and  obeyed  by  the 
people :  for  if  any  of  the  kin^s  liave  spoken 
m  gentle  language,  as  king  'John  when  he  was 
deposed  fronr  his  crown ;  I  conceive  that  will 
not  be  so  much  as  gentle  words  used  in  the 
writs. 

I  shaU  answer  particularly  to  all  the  records 
that  have  i>een  ated :  it  doth  much  concern 
the  king,  that  this  argument  be  answered  folly, 
-»The  first  thing  tmit  was  said,  was,  that  to 
seise  goods  witl^ut  suit  or  cause,  is  void  in 
law ;  but  this  was  not  used  as  an  argument,  but^ 
an  introduction.  But  in  the  next  place,  he 
comes  to  a  high  objection,  that  in  hia  majesty 
there  is  voluntai  interna  and  externa ;  his  in^ 
ward  will  which  he  doth  declare  in  his  chani> 
her,  and  bis  legal  will,  and  withal,  that  the 
king  cannot  judge  himself,  9  Rich.  9,  fo.  10, 
11,  v^ch  was  grounded  upon  that  book-case. — 
The  king  cannot  judge  in  his  own  person,  but 
hath  left  it  to  your  lordships,  that  are  sworn  to 
do  eqnal  justice  between  nim  and  his  people ; 
but  to  say,  that  the  king  cannot  judge  nimiBelf, 
I  ({uestion.  Can  that  l^  wanting  in  the  fotm- 
tain,  that  issues  in  the  stream  ?  That  I  utterly 
deoy«  Is  it  not  said,  Coram  Rege  in  the  King's- 
Beoch,  and  in  the  Star-Chamber,  Coram  Con- 
ciliis  noatris  ?  This  is  a  new  doctrine ;  and  shall 
not  the  king  judge?  Did  not  Ed.  4,  sit  in  per* 
son  in  the  King*s-Bench,  in  a  trial  of  Bape? 
and  that  ^ous  justice  Popham  sat  at  the 
king's  feeL  and  other  judges  at  tlie  king's  side, 
and  therefore  called  '  justiciarii  a  latere  regis  f* 
Sure  he  forgot  king  James,  who  adjudged  tve 
oases  in  the  Star-Cha«ber^  that  of  PeUinf* 
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ham*«  and  sir  Tho.  Lake's  case.  The  book 
^  doth  ho  way  warrant  his  inference  ;  the  book 
doth  say,  the  king  shall  not  judge,  but  saith, 
that  if  a  man  be  convicted  before  the  judges, 
the  king*shall  not  set  the  fine,  because  be  hear- 
eth  not  the  case.  This  no  way  concerns  our 
case. 

That  no  law  can  be  changed  but  by  act  of 
parliament,  as  a  naturalization,  and  a  legitinia- 
tion  ;  nay,  no  writ  of  error  hut  in  parliaraent^ 
till  by  the  statute  of  37  £liz.  and  that  the  par> 
liament  b  Curia  Re^is,  and  cited  34  Hen.  Sth, 
Crompton's  jurisdiction ;  the  ktog  is  at  no  time 
in  such  state-royal  as  in  parliament :  all  that 
was  made  out  of  this,  was,  that  this  was  a 
change  of  tbe  law,  viz.  the  writ  for  shipping. 
We  believe  it  is  so  far  from  being  a  change  of 
the  law,  as  that  it  was  the  custom  o*f  all  ages  in 
former  times.  Now  he  saTS  the  parliament  is 
the  highest  court,  and  the  ling  is  there  at  high- 
est both  for  magnificence  and  power ;  but  yet 
out  of  the  parliament,  the  king  is  king  of  Eng- 
land. It  doth  not  follow,  because  he  may  do 
it  in  parliament,  that  tlierefore  he  can  do 
it  no  where  else :  and  it  is  to  prove  a  compa- 
rison, to  say,  that  the  kuig  should  hare  the  or- 
dering of  war  as  a  generalissimo  over  his  sub- 
jects and  vassals ;  all  the  generals  have  their 
power  from  him.  Oh  !  but  the  king  hath  pro- 
vision for  war.  This  is  but  a  cunning  insinua- 
tion, to  make  a  sun'ey  of  the  king's  revenue, 
and  to  insinuate,  with  the  people ;  and  he  be- 
gins with  knight's-«ervice,  tenures,  and  these  in 
dangerous  places,  as  Dm-er,  Durham,  Chester. 
35  Hen.  6,  Britt.  that  the  king  should  not 
only  have  his  wards  lands  to  breed  them  up, 
but  to  maintain  the  wars  in  the  mean  time ; 
and  that  knightVservice  37  Hen.  6,  were  in- 
stituted fororainary  defence  as  horsemen.  And 
because  the  kings  of  England,  out  of  their  care 
to  have  men  trained  up  had  horsemen  to  follow 
.  them,  that  therefore  they  shall  hare  no  aid 
when  the  kingdom  is  in  danger,  is  a  strange 
inference;  shall  we  have  no  footmen,  no 
arcAers,  no  alingers  to  be  used  in  war,  no 
guard  at  sea,  because  he  bath  some  tenures  of 
horsemen  ?  This  doth  not  dischai^e  the  subject; 
this  is  but  for  forty  days,  and  was  instituted  to 
suppress  the  sudden  incursion  from  Scotland.  19 
Ricn.  S,  Guard.  105.  pi'  Tenure ;  they  do  re- 
strain particularly  mcuage  and  knights-serrice 
to  Scotland  and  Wales.  22  £d.  1,  for  Gas- 
coigne  afterwards  discharged,  but  not  for  Mr. 
St.  John's  reasons.  Rot.  Claus.  5  £d.  2,  m. 
97,  these  were  discharged  of  escuage,  because 
the  king  wjis  not  there  in  person,  and  because 
it  was  eKtraordinary.  Rot.  Scot.  5  Ed.  1,  m. 
sr,  that  record  doth  shew  the  kings  of  England 
did  cpnceive  that  they  were  somewhat  less 
than  enemies  that  refused  it ;  for  foreign  service 
I  never  meant  to  object  it. 

Then  he  saith,  that  escuage  is  to  be  assessed 
in  parliament,  though  for  the  defence  of  the 
kinedom. — If  that  were  the  proper  question,  I 
could  shew  when  eseuage  was  not  by  parlia- 
.  ment,  for  it  was  byanotbei  reason.  It  was  al- 
itred  by  an  act  of'^pariiamenty  17  Johanais  Sta* 
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tute  de  Rnhning  Mead,  Nullum  Scutagium,  for 
it  was  not  so  before.  Also  it  cnncerneth  the 
subject  as  well  as  the  king.  9  Ilea.  3,  (%p.  37. 
The  true  reason  of  assessing  in  parliament  is 
this,  other  men  were  to  have  escuage  ai»  well 
as  the  king;  now  it  is  true  that  rule,  No  man 
shall  be  judge  in  his  own  case,  hot  therefore 
not  the  kin^ ;  tluit  holds  no  proportion :  and 
kings  are  said  to  do  no  wrong.  The  true  reason 
why  it  was  assessed  in  parUaroeot,  was  because 
the  lords  would  take  too  much.  Thb  is  from 
the  business,  I  pass  it  over. 

Ttien  be  alledged,  that  the  king  is  in  actoal 
possession  of  the  W|»rds. 

That  1  hey  should  go  towards  the  maiateo* 
aoce  of  the  war,  he  cannot  shew  any  authority 
worth  the  valuia^,  neither  Bracton  nor  Briuon 
bath  any  such  thing  ;  for  35  Hen.  6,  tbe  words 
are  '  pur  ceo,*  &c.    The  argument  will  be  but 
thus ;  Because  the  king  out  oi  his  especial  care,  i 
out  of  his  own  land,  provided  some  cenureifor  I 
that  purpose,  therefore  he  shall  hare  nothis;  | 
firom  the  subject.    The  king  did  never  gire,  nor  i 
could  give  other  men's  lands  lor  those  tenures; 
for  it  is  most  apparent,  the  Normans  came  not  ! 
in  by  conquest.     William  was  no  conqueror ;  i 
for  after  he  came  in,  men  did  recover  the  lands  . 
which  were  their  ancestors.     That  was  the  I 
wisdom  when  Henry  the  4th  took  the  crown  bj  | 
conquest,  when   he  would  have  altered  tbe  > 
laws ;  No  !  uke  our  laws,  and  take  our  lire;.  ' 
This  is  an  ailment  no  way  conducing  to  tbe  I 
purpose,  because  he  hath  some  horse  by  tenure,  | 
therefore  neither  foot,  nor  provision  for  tea- 
fight,  nor  trained  bands,  becaosc  provision  ii  ' 
made  by  tenure.    This  is  contrary  to  all  reasoo 
and  experience':    What  obligation  hath  the 
soakman  and  the  plowman's  tenures,  what  do 
they  pay  to  defend  them  }  No  consideraooa 
for  it ;  these  are  rather  insinuations  than  argu- 
ments.—Then  it  was   said,  there  were  litf 
tenures  for  sea,  and  he  cited  two  or  three  ;.0De 
to  hold  the  king's  head  at  sea,  and  some  such 
like,  as  if  two  or  three  tenures  were  like  to  de- 
fend the  sea.     It  was  also  said  of  the  Cmque 
Ports,  that  they  have  many  privileges  allowed 
them  for  that  purpose,  13  Ed.  3,  Par*  Roll.  It 
— Is  the  Cinque  Ports  service  a  competeot 
provision  to  defend  a  kingdom  aeainst  hosiilitv' 
I  know  no  reason  but  the  whole  body  sbotdd 
defend  itself.    13  Ed.  3,  m.  9,  it  appean  ei- 
presly,  tlmt  the  commons  made  defence  at  tbeir 
own  charge.    No  man  can  be  discharged  ot 
keepmg  a  thing,  that  he  did  not  keep ;  so  be- 
cause the  subject  is  said  to  be  discharged,  is  an 
argument  that  he  was  char|(ed.    Tint  of  the 
Cinqite  Ports  is  not  for  tbe  defence  of  tbe  king- 
dom, but   for  intercourse  of  merchants,  not 
<  Quando  salus  regni  periditabator.' 

Then  they  object,  that  tenures  in  ancient  de- 
mesne were  talliable  without  consent,  and  their 
service  for  tlie  king's  provisions  in  their  lioose. 
No  reason  that  slwuld  ^cuse  them  from  the 
general  service ;  for  though  it  be  true^  that  the 
king's  boaae  employs  such  tenants,  yet  the  king- 
dom miut  be  supported  by  them  and  tbe  rest 
of  tbe  subjects  toother. 
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Then  he  did  object,  there  was  another  way 
of  supply  of  extraordiiiary  means,  as  mines  in 
other  men's  lands;,  and  here  he  rerocmbered 
in.  3  Rich.  2,  Prerogative  Coram*,  diflereuce 
fftken  between  annual  and  casual  revenues  for 
Defence. 

Then  lie  objected.  Rot,  Pari'  6  Rich.  2,  11, 
45,  that  the  kin|  would  live  of  his  own  revenues, 
and  that  the  mines,  &c.  should  be  for  the  de- 
fence of  the  kingdom.  On»lowe,  who  argued 
the  case,  said,  that  the  king  was  the  most  ex- 
cellent person  both  at  sea  and  land  ;  therefore 
the  royal  fish  at  sea,  and  the  gold  and  silver 
mines  at  land,  were  given  to  him,  because  he 
was  able  to  give  a  stamp  on  money.  And  so  2 
Rich.  2,  they  of  Loudon  prayed  that  the  king 
ivould  not  put  them  to  charge,  but  live  on  his 
own,  and  so  your,  authority  vauisheth  into 
smoke. 

The  kingmu^it  Uve,  forsooth,  of  his  ordinary 
revenues.  M.  3,  Rich.  2,  which  expresseth, 
that  the  king  at  that  time  would  do  so;  that 
the  king,  by  advice  for  salvation  of  the  king- 
dom, would  use  these  things  given  unto  him ; 
that  indeed  was  a  reasonable  thing  for  that 
time,  but  must  it  be  now  turned  for  a  necessity  ? 
6  Rich.  2,  m.  42,  pars  42,  that  good  govern- 
ment be  about  the  king;  then  they  petition 
that  be  would  live  upon  the  revenues  of  the 
crown,  and  that  all  wardships,  releases,  mar- 
riages, &c.  should  be  for  the  defence.  The 
king  is  very  willing  to  do  and  ordain  in  this 
case,  as  by  the  lords  of  the  realm  may  be 
thought  best  for  his  honour  and  profit ;  this  is 
not  a  granting  of  the  thing,  but  a  referring  it  to 
his  loi^s,  at  best  it  is  but  a  temporary  desire  ! 
^But  oh !  he  hath  the  old  Customs,  andPettj- 
Cuatoms,  Tonnage  and  Poundage;  of  the  lega- 
lity of  taking  of  it  he  will  not  speak.  U  the 
king  doth  impose  it  on  the  merchants,  he 
iieedeth  not  to  take  it  of  his  other  subjects. 
Duties  to  the  king  in  this  year,  came  to 
300,000/.  and  that  Tonnage  and  Poundage 
was  granted  for  ordinary  and  extraordinary  de- 
fence. 3  Rich.  2,  5  Rich.  2,  1  Mar.  granted 
en  condition,  that  by  the  statute  of  Winchester, 
they  were  bound  tu  have  arms^  and  no  such 
statute  for  the  sea. 

I  shall  answer  all  this ;  but  for  Tonnage  and 
Poundage,  I  shall  refer  it  for  a  particular  place. 
They  sajr,  the  courts  of  justice  are  maintained 
by  the  king,  the  king  hath  a  profit  thereby,  but 
the  maintenance  of  them  cometh  out  of  the 
subject's  purse  ;  and  theiirst-fruits  were  for  the 
defence  of  the  faith,  that  no  heresy  should  creep 
into  the  church.  Therefore,  because  t|ie  king 
is  lord  of  the  English  sea,  he  must  defend  it  at 
his  own  charge,  and  not  command  the  body 
nor  purse  of  his  subject)  towards  it.  A  pretty 
argument !  He  saitb,  the  king  hath  the  old  cus- 
toms, which  are  the  ancient  inheritance  of  the 
crown,  and  so  for  petty  customs,  and  that  these 
must  go  for  the  defence  of  the  sea.  See  a  judg- 
ment in  the  Exchequer,  in  Edward  Ist's  time ; 
search  into  the  Fine  Roll  3  Ed.  X,  and  see  fur 
what  causes  these  old  customs  were.  It  was 
never  said  till  he  spake  it,  the  old  customs  or 
VOL.  Ilk 


lesser  were  for  this  purpose.  And  for  this  say* 
ing  that  the  statute  of  Winchester,  13  Ed.  1, 
doth  enjoin  keeping  of  arms,  and  thereupon  all 
defence  comes,  th.it  statute  was  repealed  by 
PJjilip  and  Mary,  and  set  a-foot  by  king  James, 
and  again  by  him  repealed.  I  shall  shew  he- 
fore  ihe  13  Ed.  1,  many  records  for  land-ser- 
vice loui;  before  :  for  that  statute  do(h  only  set 
a  form  of  arms,  and  is  not  the  beginning  of  arms. 
So  for  the  objection  of  the  king's  revenues,  ht 
it  more  or  less. 

Now  I  shall  come  to  Tonnage  and  Poundage, 
the  darling  argument ;  which  1  affirm  was  never 
given  nor  taken,  of  itself  simply,  on  extraordi- 
nary defence ;  I  have  seen  all  the  grants  of  it : 
it  may  be  when  there  have  been  wars  abroad, 
and  then  the  subjects  in  parliament  have  given 
Torinage  and  Poundage  with  Tenths  and  Fif« 
teenths,  they  have  been  all  snid  to  have  been 
for  the  defence.  Tonnage  and  Poundage  hath 
been  given  and  taken  merely  for  an  intercoursf 
of  merchants ;  and  in  that  sense  the  king  said, 
we  do  and  must  pursue  those  ends  for  which  it 
was  granted  to  the  crown.  I  shall  make  that 
appear  by  reason,  and  out  of  the  grants  them* 
selves  and  other  auiliorities. 

If  Tonnage  and  Poundage  were  merely  for 
the  defence  of  tlie  sea,  how  was  the  kingdom 
to  be  defended  before  in  the  time  of  the  Saxons  ? 
At  the  first  it  was  6d.  a  year,  then  to  2s.  and 
3s.  for  tonnage  and  poundage ;  then  3s.  upon 
a  ton  of  wine,  and  8r/.  a  pack  on  merchandize, 
that  was  all  for  tonnage  and  poundage,  the  rest 
was  for  old  customs.  If  this  was  for  extraordi« 
nary,  how  was  the  kingdom  defended  when  this 
was  given  for  half  a  year  ?  Truth,  it  was  for  de- 
fence of  the  kingdom,  that  b,  tvith  relation  to 
the  intercourse  of  merchandize;  the  recital 
1  Jac.  saith,  it  hath  been  taken  tune  out  of 
mind.  Hath  tonnage  and  poundage  been  given 
time  out  of  mind  ?  Then  it  was  before  Richard 
Ist's  time :  H.  6,  be  had  it  for  life,  the  statute 
doth  express  it  as  plain  as  may  be ;  time  out  of 
mind  is  beyond  the  memory  of  any  man  living. 
The  very  interpretation  of  the  statute  explains 
it  to  be  for  tlie  safety  of  the  sea,  and  inter- 
course  of  merchants.  In  all  ages  before  the 
granting  of  tonnage  and  poundage,  the  kinp, 
upon  a  general  defence,  have  had  other  aids 
than  this  by  their  own  power.  Ordinary  charge 
for  an  ordumry  defence. — I  could  have  given  a 
legal  answer,  tliat  it  was  not  given  unto  the 
king ;  no  act  of  parHaroent  for  it.  Yea,  but  it 
is  taken  defacio.  Shew  your  instr^maents  then 
by  which  it  was  uken ;  that  had  been  a  general 
answer. 

But  I  shall  cany  the  king's  honour  along  with 
his  power  and  practice :  lUit.  Franc.  2  Rich.  2. 
7  Hen.  4,  m.  23,  Bot.  11.  Tonnage  and  Pound- 
age granted  tt*  merchants  to  guard  the  sea  for 
intercourse  of  merclvandize ;  which  sheweth 
plainly  it  was  for  tlwt  purpose.  To  put  it  with- 
out all  manner  of  question,  6  Ric.  2,  m,  8. 
Franc.  Roil  pars  2.  Mvrcliants  and  mariners 
had  Cuslodiu  marit^  and  the  king  granted  iliem 
6d.  a  pound :  doth  any  man  think  that  he  would 
trust  the  safety  of  his*  kingdom  with  merchant 
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and  mariners  ?  It  was  merely  for  the  guard  of 
the  sea  for  merchandize ;  express  exception  in 
the  Very  grant,  that  they  should  not  be  bound 
by  this  to  help  against  invasion  of  enemies,  un- 
less a  royal  power  come,  *  regali  potestate  ex- 

*  cepta;^   therefore  this  was  no  extraordinary 
.  serhce.     7  Hen.  4,  Rot.  Pari,  is  in  the  same 

manner.  And  in  t)>e Close  Roll,  that  the  Cui- 
iodes  maris  should  put  there  a  lawful  power  for 
the  safeguard  of  the  sea  against  the  enemies  of 
the  king,  except  a  royal  power;  then  notice  to 
the  kine,  so  it  must  be  understood  merely  for 
intercourse  of  merchants.  I  can  shew  you  a 
Book-case  for  this,  9  Hen.  6^  12.  Quer.  Case 
Title  Custom.  Bract.  26,  h^  saith,  Ttiat  Aids 
and  Subsidies  are  granted  to  the  king,  to  the  in- 
tent that  the  king^  by  his  admiral,  should  guard 
the  sea,  to  the  end  that  merchandize  ifkay  pass 
and  repass ;  not  a  word  of  the  defence  of  the 
liingdom.  And  in  anno  11,  the  kirig  was  at 
great  charge  with  his  navy;  cast  up  the  ac- 
counts of  the  sea  duties,  and  then  it  will  appear 
there  is  not  leit  to  him  a  penny  for  the  defence 
of  tiie  sea.  Impositions  and  prizage  of  wine 
was  to  furnish  his  house,  and  not  for  defence  of 
the  sea.  Not  only  upon  this,  hut  there  was  an 
ancient  writer  tliat  wrote  the  Doctor  and  Stu- 
dent, whose  name  was  St.  Jerinine,  who  wrote 
in  Henry  the  8th's  titne;  he  tells  you,  lib.  %,  c. 
15,  fo,  153.  The  king,  out  of  the  old  customs 
of  the  realm,  as  lord  of  the  narrow  seas,  is  bound 
twice  in  the  year  to  j^conr  the  seas,  but  not 
against  all  out\^ard  enemies,  but  only  to  put 
away  pirates  and  petty  robbers.  Hibtory  of 
TonnaLC  and  Poundage.  25  Ed.  3,  Pari.  Roll, 
m.  11,  the  commons  did  pray,  that  6d.  of  the 
2i.  a  sack  of  wool,  and  of  a  ton  of  wine  granted, 
that  the  merch:ints  miuht  have  safe  conduct 
over  the  sea,  if  it  would  please  the  king  :  the 
merchants  for  that  would  make  their  own  con- 
duct. All  the  Rolls  go  in  that  manner.  3  R. 
2,  2  Hen.  4,  and  they  cannot  shew  that  Ton- 
nage and  Poundage  was  ever  granted  for  extra- 
ordinary defence,  unless  for  some  great  defence. 
Next  he  alledj^cd  that  sea  duties  wore  borne 
by  every  man  in  the  kingdom,  and  that  secun- 
dum statum;  22  Ed.  3,  m.  4,  Pari.  Roll,  ivhich 
says  it  was  in  charge  of  the  people,*  et  nemy  des 

*  merchants.' — All  men  must  bear  proportion- 
ably  their  share  in  tlie  charge  of  defence ;  what 
consequence  is  this  ?  because  the  first  or  second 
year  out  of  the  subject's  purse  for  their  commo- 
dities, therefore  their  lands  shall  be  discharged 
in  cases  of  f  xtraordinary  defence. 

Oh  !  say  they,  but  this  may  he  done  by  par- 
liament.-—By  a  may-he  a  man  may  answer  any 
argument ;  but  a  may-he  will  never  answer  a 
bill.  23  Ed  1,  Hot.  3,  dors,  the  writs  were  in 
October,  the  parliament  at  St.  Martin's  in  win- 
ter. In  that  to  the  archbishop  of  Canterbury, 
the  king  doth  but  a  little  compliment  with  the 
clergy,  and  telleth  them  he  knoweth  what  dan- 
gers were  abroad ;  the  business  of  shipping  was 
done  before  the  par]jament,  so  the  paHiament 
might  consider  of  it  afterwards.  That  ii  was 
•  done  afore,  nppears ;  this  parliament  was  not 
held  at  the  day,  but  the  king  doth  prorogue  it 


till  after  St.  Andrew's  day,  because  he  was  busy 
in  preparing  his  shipping ;  so  they  came  about 
shipping  when  it  was  gone  to  sea  before,  for  the 
writ  of  summons  was  the  1st  of  October,  the 
day  of  meeting  after  St.  Martin's;  that  to  the 
archbishop  was  U»o  31st  of  Sepieniber;  the 
ship  writs  Aug.  28,  and  Sept.  31,  then  the  rest, 
the  3rd  and  6th  of  October;  but  all  long  before 
the  meeting  of  the  parliament,  and  so  all  ground- 
ed upon  (it  may  be.)*  And  to  say  that  the  kin^, 
because  be  did  a  thing  voluntarily,  therefore  be 
must  be  necessitated  to  it,  I  know  not  what  ar- 
gument it  is.  Henry  7,  indeed,  did  bring  things 
to  parliament  for  the  advancement  of  bis  own 
ends ;  did  qaeen  Elizabeth  send  any  of  her 
commands  out  of  parHament?  andyet  the  sub- 
jects gave  her  subsidies.  24  Ed.  1.  Summoni 
there  for  the  clergy  to  come  if  the  truce  did  no 
hold  with  France.  I  thiiik  it  not  fit  at  all  times, 
when  it  standeth  upon  intelligence,  to  commu- 
nicate it  to  the  whole  people.  26  Aug.  Sum- 
mons to  parliament,  divers  writs  in  February 
and  April  before,  no  money  granted  in  these 
parliaments ;  therefore  to  tell  us  it  might  be  by 
parliament  is  a  poor  ar<:umeut. — Walsinshani 
saith,  Allegiance  bindeth  the  king  to  protec- 
tion, as  well  as  it  doth  the  subject  to  tribute. 

The  subject  hath  a  double  protection  from 
injury  and  wrong,  in  times  of  peace  by  his  Inw^ 
and  in  times  of  war  by  his  power:  must  this  b« 
done  by  the  king's  single  person  }  No,  it  niu»t 
be  done  by  the  bodies  of  his  subjects  at  ihcf 
charges.  Indeed  it  is  fit  that  particular  soldiers 
should  be  paid. — Oh  !  bat  they  tell  us,  thr.t 
Fortescue,  Chief  Justice  of  the  KingVBench, 
to  shew  the  law  ol  Eu;;land  to  be  better  lliau 
the  law  of  France,  saith,  that  nothing  could  U 
taken  from  the  subjects  but  by  parliameoi. 
That  is  in  the  «>rdin:iry  way  ;  doth  he  say,  thai 
no  man  shall  contribute  to  defend  himself  io  im- 
minent danger }  *  Ne  verbum  quidein.'  27  Ed. 
1,  ra.  7.  Pat.  there  the  king  saith  he  did  not  boy 
lands,  manors,  or  castles  with  it,  but  did  it  to 
defend  the  whole  realm ;  no  more  doth  our 
king,  but  only  to  defend  himself  and  the  king- 
dom. 

In  33  Ed.  1,  rot.  lOi  It  is  objected  tliat  n 
clerk  sued  for  his  salary,  and  had  it  allowed 
him  :  and  the  king  supports  his  courts  by  tiM! 
fines.  But  they  came  trom  the  subject.  And 
may  not  the  king  give  a  salary  when  he  pteasethr 
14  E.  3,  c.  1,  and  this  were  prest  to  prove,  ilwt 
aids,  though  granted  in  parliament  for  defence, 
sh(mld  not  t^  brought  into  example.  These 
were  not  to  be  spent  for  the  safegoflrd  of  Eng- 
land, but  Scotland  and  France ;  and  so  it  comes 
not  to  our  case.  48  Hen.  3.  When  the  teuanis 
came  with  greater  charge  than  their  sertice  re- 
quired, *  non  trahatur  in  exemplum.'  True,  if 
tenants  by  knights  service  at  tnat  lime  did  no 
greater  service  than  they  were  bound  in  time  ot 
danger,  it  is  but  reason  that  it  should  i^oi  be 
drawn  to  be  yearly,  to  make  their  tenures 
higher.  Plowden  fo.  315.  Wiseman's  case.  A 
covenant  to  stand  seized  to  the  use  of  the  queen, 
in  consideration  she  is  head  of  the  cooimon- 
wealthy  hdd  no  good  coosideratioo  to  raise  an 
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use,  because  there  wanieth  quid  pro  quo ;  and 
tiic  king,  ex  officio^  'i%  bound  to  do  that.— Under 
mjr  lord  Coke's  favour,  it  Has  not  in  the  cose. 
The  case  w  as  upon  divers  good  considerations, 
and  he  put  Ihis  iji  by  way  of  »dmitlancc.  1 
can  shew  when  this  was  declared  to  be  no  law. 

Next,  they  aJledge,  the  kini»  is  in  possession 
of  the  service  of  the  Cinque  Ports,  and  of  ton- 
nage and  poundage,  and  this  appears  not  to  be 
expended ;  and  u^  otl»er  duties  for  the  defence 
of  the  sea»  and  *  Lex  non  facit  sahum/ — Tern- 
pus  bcU'j  I  re<erve  for  another  place,  for  that  is 
one  of  tlie  three  things  considerable  in  tliis  ar- 
gument. That  learned  ^entlcnian,  Mr.  St.  John, 
did  coiifess  that  (as  necessity  requires)  when  the 
safety  o^  the  kingdom  is  in  dajiger,  the  subject 
is  bound.  If  it  were  material  to  make  it  appear 
whctlj'^r  any  thing  were  spent  or  not,  it  should 
have  been  pleaded  at  the  Exchequer,  if  he 
would  have  t:iken^ny  advantage  upon  it. 

But  admitting  they  had  been  all  expended, 
yet  the  propeity  of  the  subjects  goods,  saith  he, 
cannot  be  altered  out  of  parliament,  lie  did 
egree  the  kingdom  must  be  defended,  and  did 
yield,  tliat  for  the  manner  of  it,  it  did  nut  belong 
to  tlie  people.  6  Ric.  Oi  8  Ed.  1,  men  and 
money  belong  to  the  wars ;  the  commons  did 
acknowledise  it  belonged  to  the  king  for  order- 
ing in  all  times ;  the  caution  of  former  ages  was 
to  demand  it  in  parliament. 

We  shall  shew  in  all  ages,  the  king  did  it 
without  parliament.  This  is  a  pretty  thina, 
that  the  king  is  to  direct  the  war,  and  yet  shall 
have  neither  men  nor  money  without  asking  his 
subjects  leave.  And  for  that  of  property  being 
taken  awapr,  in  the  opening  of  my  argument  I 
cleared  it,  I  bhall  not  trouble  you  with  repe- 
tition of  it.— Oh  !  but  they  tell  us,  the  king 
hath  borrowed  money  ro  spend  in  the  wars, 
and  promised  to  repay  it,  and  that  without  a 
Salvo  «>f  his  right ;  this  is  an  argument  they 
think  w9rth  consideration.  48  Hen.  3,  16  Pat. 
I  know  no  law  tliat  barret  h  tlie  king  from  bor- 
rowing of  money,  as  he  hath  occasion.  Is  it 
not  of  necessity  that  the  king  must  borrow, 
notwithstanding  both  ordinary  and  extraordi- 
nary ?  Must  the  king  carry  millions  about 
him?  His  occasions  may  be  such  as  he  must 
borrow,  and  also  fit  it  is  that  it  should  be  paid 
again.  Doth  any  roan  think,  that  if  the  king 
dath  borrow  10,000/.  of  any  particular  man, 
he  must  not  be  repaid  again  ?  48  H.  3,  m.  15 
or  16.  Power  is  t-iven  to  the  earl  of  Leicester 
to  resort  to  the  city  to  borrow  money.  Great 
reason,  because  it  is  the  chamber  of  the  king. 
— But  the  king*s  money  not  coming  in,  he  de- 
sireth  to  borrow  so  much  of  the  city,  and  it 
shall  be  paid  when  the  other  money  cometh 
in ;  the  end  was  for  the  defence  of  the  kingdom. 
But  that  therefore  the  king  cannot  command 
aid  from  his  subjects,  because  be  borrows  of  his 
subjects,  i»  no  i^oud  argument. 

Tiien  he  saith,  the  law  delights  in  certain- 
ties, as  in  the  aids  *  pur  file  marier,*  and  to 
make  his  eldest  son  a  knight ;  these  are  certain, 
!25  Ed.  3.  All  defence  is  uncertain,  till  we 
know  the  offence ;  certainly  he  muit  be  a  wise 


man  that  can  do  it.  How  shall  a  man  know 
bow  to  defend,  and  not  know  what  the  defence 
will  require?  whether  ten  or  twenty  thousand? 
and  must  it  not  lie  proportiouahle  to  the 
offence  ?  Is  not  this  suscipcre  Mujui  et  minus  ¥ 
Where  is  the  argument,  that  because  aids» 
which  were  uncertain  at  common  law,  ane 
made  certain  by  act  of  parhainent,  therefore 
must  this  be  certain,  fur  which  there  is  no  act 
of  parliament  ? — Oh  !  but  the  Tailhige  in  an>- 
cient  demesne  and  burgage,  they  are  certain ; 
and  Mr.  Hampden  he  was  assessed  at  20s.  it 
might  have  been  as  well  20/.  this  is  uncertain, 
it  doth  rest  only  in  the  king's  mercy. 

The  writ  taketh  care  they  shall  not  assess un- 
equidly :  if  Mr.  Hampden  be  too  high  assessed, 
Mr.  Hampden  might  call  the  sheriff  in  ques- 
tion ;  but  the  sheritT  of  Bucks  is  rather  to  be  . 
fined  for  setting  him  at  so  low  a  rate  as  20i. 
We  know  what  house  Mr.  Hampden  is  of,  and 
his  ebtate  too  ;  for  any  thing  I  know  it  might 
have  been  20/.  well  enough. — But  to  the  le^ 
part,  some  must  be  trusted  \^  ith  it,  and  who 
should  be  but  the  sheriff?  and  the  parties  iu)t 
without  remedy  if  over-rated.  Then  they  come 
to  authority  by  jurisdictfon,  and  that  they  that 
have  privileges  are  not  talliable,  *  nisi  pur 
'  grand  cause,*  and  tliat  escuage  must  be  set  by 
parliament,  which  is  by  act  of  parliament ; 
17  Johannis,  that  it  was  called  Magna  Charta ; 
and  so  it  was  in  Matth.  Pari^,  and  confirmed  by 
Hen.  3.— He  speaketh  of  it  as  a  thing  of  story, 
and  these  were  for  foreign  wars,  as  so  not  to 
our  case.  Oh  I  but  it  was  admitted  every  mau 
was  to  keep  arms.  13  Ed.  3,  11  H.  7,  cap.  18, 
and  whiKt  they  are  in  their  own  counties,  to  be 
drawn  out  of  their  own  chaise;  but  not  to  be 
drawn  out  of  their  own  counties  without  wa^es. 

Henry  the  seventh,  afraid  of  4iis  own  title, 
makes  a  law,  that  no  man  should  he  ques- 
tioned for  being  with  the  king  in  arms :  this 
was  to  take  a>%^ay  the  occasion  of.  the  people** 
talking,  whether  they  went  upon  just  ground. 
— That  many  armies  have  been  paid  by  the 
king.  2  Ed.  6,  cap.  2,  28  Hen.  8,  the  rebels  in 
the  North  the  king  promiseth  satisfaction.  11 
Hen.  7,  cap.  1,  the  duty  of  the  subject  is  re- 
cited in  it. — What  argument  is  this?  We  shew 
in  all  ages  where  the  king  commanded  his  peo- 
ple to  attend  him  or  his  lieutenant,  aud  you 
tell  us  that  he  paid  other  armies.  19  Hen.  7, 
doth  extend  to  wars  without  the  kingdom,  as 
well  as  within.  11  Hen.  7,  this  last  did  expire 
with  his  death,  tlHS  doth  appear  plainly,  this 
was  by  especial  gifk  by  the  kmg.  4  Eliz.  Dyer 
211.  Expressly  it  did  not  extend  to  the  service 
of  any  other  king  but  hiin. 

25  Ed.  3,  cap.  8.  None  constrained  to  find 
men  at  arms,  hut  those  that  held  by  such  ser- 
vice. This  must  be  understood  with  relation  to 
the  tenure,  they  were  not  to  come  upon  com- 
mon summons  for  escuage;  but  when  the  whole 
kingdom  was  in  danger,  that  they  ^hould  not 
come,  was  no  excuse.— Oh  !  26  Ed.  1,  Reygnod 
de  Gray  durst  nfot  levy  men  without  pay.*  The 

*  Baronibut  elegendis  pro  bominibos  Scot, 
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marginal  note  clears  tliis,  Und  s(i  no  part  of  oar 
question;  and  it  appears  by  Wahingliam,  fo. 
74,  75,  that  the  king  was  actually  then  in  Scot- 
land, where  be  fell  from  his  horse,  and  lose  two 
of  bis  ribs. 

fai  the  next  place  they  say,  Trin.  31  Ed.  1, 
there  is  a  refusial  to  go  without  pay.  The  war- 
dens of  the  marches  of  Cumberland  and  West- 
morland writ  to  the  barons,  thiit  whereas  the 
Scots  Iwy  near  the  marches  with  a  ^reat  nrmy, 
tljat  tlie  people  would  not  march  out  of  iheir 
cXMiniieS  without  pay. — ^I'his  iseusily  answered; 
tliere  iwre  the  East  marches,  and  the  We»t 
marches  of  Scutland,  several  counties  belonging 
to  each :  what  reason  had  th:^  to  go  out  of 
.their  own  marches,  unless  tlK'V  had  uionpy  for 
the  keeping  «f  them  in  their  absence  ?  Rot. 
Pat.  10,  or  11  Ed.  9,  pars  2,  m.  26^  tor  war  of 
Scotland,  9  Ed.  2,  the  same  discharged  in  the 
county  of  Norfolk.  13  Ed.  3,  m.  38,  the  abbot 
of  Ramsey,  because  he  remained  in  his  own 
county,  discharged;  it  was  no  absolute  dis- 
charge, but  </i<//i  »K  intendit.  21  Ed.  3,  Rot. 
Franc.  Some  are  discharged  from  the  custody 
of  the  sea,  because  thev  w^reprompti  at  home'; 
•ome  for  finding  hobelfers  and  archers,  and  this 
was  by  reason  of  a  grant  in  parliament;  some 
were  discharged,  because  of  their  stay  at  home 
to  guard  the  coasts.  This  proveth  the  right  of 
the  personal  service,  and  of  the  contribution. 

Another  objection  is  that  of  «1  Ed.  3,  Rot. 
Franc,  that  they  should  not  be  kept  continually 
in  array,  but  suffer  them  to  stay  in  their  own 
counties  ;  but  they  were  to  go  as  soon  as  there 
was  any  .notice  of  an  enemy. — ^Tbis  was  for  the 
wars  of  France,  and  not  for  the  defence  of  the 
kingdom.  Oh !  but  20  Ed.  3,  m.  6,  Rot.  Scot. 
there  were  «  Exploratores  et  vigiles,'  which 
were  *  Incolarum  ;*  but  how  «  de  assensu  et  vo- 
luntate  ?*  But  this  was  nothing,  for  it  was  with 
assent  in  the  Northern  parts,  and  had  been 
done  in  former  times  against  Scotland.  Tl»en 
the  100  Roll  of  Feversharo,  which  I  conceive 
rather  roaketh  for  us,  than  against  us ;  for  the 
castle  of  Tunbriifge  is  to  levy  15/.  for  the  king, 
pro  sulvatione  of  the  castle,  and  to  levy  it  by 
distress.  14  Ed.*  4,  cap  19,  the  king  could  not 
compel  the  subject  to  sell  victuals  for  wars,  nor 
to  provide  for  the  castle  in  the  town,  29  Ed.  I. 
Tliat  was  for  Scotland  for  payment  of  victuals, 
and  who  can  command  a  purveyance  but  the 
king?  and  that  of  the  castle,  it  was  the  victu- 
alling of  his  own  castle,  and  subjects  were 
bound  to  victual  their  ciistles,  8  Ed.  2,  rot. 
99,  the  marches  provided  for  victuals,  and  par- 
ticular men  paid  for  victuals,  but  they  do  not 
shew  from  whence  that  money  came.  The 
next  is  horses  for  the  king's  service  marked, 
that  if  they  were  lo-t  they  might  be  satisfied 

for.  24  Ed.  1,  Robert lost  a  horse  worth 

to  marks,  and  received  satisfaction  in  the  Ex- 
chequer, somewhat  also  for  wages,  m.  26, 
Ed.  1,  rot.  105,  106.  That  is  only  a  Concor- 
dat how  men  should  be  paid,  what  the  horse- 
men should  have,  and  w  hat  tlie  footmen  ;  for 
Yorkshire,  Northumberland,  and  Cumherlnnd, 
were  to  have  no  wages  from  tlie  king,  but  to 


go  against  Scotland  :  yea,  tliat  is  another  tUai, 

*  si  contra  Scotos  ;'  and  that  distinction,  Ofwii 
stating  of  the  case,  will  go  throughout  UEd.  S^ 
34.  for  castles.  24  Ed.  2,  72,  78,  dors.  Jofata 
de  Sandell.  Berwick  was  taken  from  tlieSrots, 
and  for  furnishing  of  Berwick  ca&tle,  ihe  (.•eople 
are  compelled  to  trust  him.  Oh  !  but  ibe  pri- 
soners taken  in  the  war,  and  hostages,  werett 
the  king's  charge.  8  Ed.  3,  allowances  in  (be 
Exchequer  for  it.  5  Ric.  2,  cup.  11,  examined  ia 
the  Exchequer. — ^The  king,  if  he  hath  a  pri- 
soner taken  in  the  war,  he  is  to  have  his  ran- 
som; shall  not  the  Liiig  pay  for  his  charge? 
4  Ed.  2,  Rot.  12.  Rosier  de  Salvage,  a  Scuthti 
prisoner,  ihe  king  bore  his  charges ;  so  btfcau>e 
the  kin»  payeih  the  changes  of  a  prisoner  ior 
whicAi  he  hath  benefit  hy  his  ntnaom,  thereibir 
he  is  to  defend  the  kingdom. 

Dyer  162.  A  man  in  execution  -cannot  be 
forced  to  go  to  war. 

Our  writ  dotli  not  desire  lo  send  men  in  exe* 
cution  to  go  to  war,  for  there  are  enougli  re- 
sides them.  Then  they  object  the  borrow  in^  of 
money,  and  the  king  paid  ngain  for  it^ro  w;**^ 
tits  urgent issimis.  Ihe  king  may  have  oa-a- 
sion  to  borrow  money,  and  reason  lie  bljouM 
pay  it ;  nothing  to  the  question. 

But  the  case  i^,  whether  all  the  people,  f>)r 
their  wive«,  and  lor  their  families  >afctT,  und 
for  the  safety  of  the  whole  kingdom,  may  nut 
be  compelled  to  contribute  to  it  ?  The  abbot  of 
Gloucester  gave  money  to  maintain  a  dauinL 
the  king  took  his  money  for  the  present,  and 
paid  it  back  again.  Tliis  was  ad  eioneraHd' 
conscientiam  :  that  for  things  taken  a^rty  with* 
out  warrant,  the  minister  should  an^uerforit, 
not  pay  and  repay,  but  shall  hold  themselves  sa- 
tisfied with  reason.  But  they  object,  that  SO 
Ed.  1,  a  commissicm  went  out  to  inquire,  *de 

*  rebus  cnptis,  sive  pio  cubtodia  maris,  &c' 
and  the  king  satih,  tliat  '  il  fera  taunt  que  se 

*  tenderont  a  paysc  pur  reason.'    True,  * « 

*  tenderont  a  paysc,  ice'  w  hich  is  not  to  b« 
understood,  that  the  king  x\ill  pay  orrepav; 
but  that  they  should  hold  themselves  sati^ntl 

*  pur  reason,'  that  is,  lie  would  gi\e  them  rea- 
son why  they  shuuld  be  satisfied. 

The  Third  Day's  ARCUMrNT  of  Sir  EDVV.\RD 
LIITLETON. 
May  it  please  your  lordship  ;  I  shall  go  on 
where  I  left;  only  inform  you  of  one  Recopi. 
1  Hen.  4.  The  writ  that  went  for  the  arravH* 
the  bishop  of  ("antcrbury,  which  doth  recite, 
that  whereas  there  was  danger  upon  the  ••?», 
he  and  all  his  cler^i^y  should  <  manus  apponcre 

*  a(^jutricf  s.'  I  speak  of  this,  btcause  il  »a» 
at  so  li)w  a  time  as  Hen.  4,  and  it  was,  *  pr* 

*  salut*  populi.* 

Coia*  Pr  14  .lee.  Between  Weaver  ana 
Ward,  command  came  from  the  king  and 
council,  that  the  Train-bands  in  London  vhoiil  1 
be  mustered  for  the  training  and  makinj;  ot 
them  ready  to  defend  the  kingdom.  One  in 
the  training  luirt  his  companion,  and  he  tl^c^^r- 
upon  brought  his  action  against  him:  and  tlui 
was  pleaded  in  Uu*,  that  lie  was  mustered  i>/ 
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pecial  commancl;  and  this  was  adjudged  a 
good  justification,  because  it  was  for  the  pre- 
Kr?atioii  of  the  iand  :  28  Hen.  8,  which  recited 
that  the  king  did  pay  them  in  Lincolnshire ; 
bnt  for  the  other,  he  saith,  tliat  he  shall  re- 
member their  pains. 

I  shall  now  go  on.  It  was  objected,  tliat  by 
the  statute  of  William  1,  tiie  people  should  en- 
joy their  lands  freely,  *  sine  omni  injusta  ex- 
*  aaione  sive  tallagio/  This  was  for  money  to 
be  received  for  a  general  thing ;  but  that  it 
was  not  for  this  thing  appeareth  in  one  chapter, 
that  knight-service  tenares  should  do  what  be- 
longed to  it.  The  rest  <  sunt  fratres  conjurati 
'  ad  oionarciiiam  An|vlie  dcfendend':  14  Ed.  S, 
chap.  1 :  25  Ed.  3 :  1  Ed.  1,  Walsingham  184. 
All  these  are  set  aside  by  the  statute,  and  con- 
cern not  our  question.  Ours  is  rateable  and 
proportionable,  according  to  old  practice.  And 
It  is  one  thing  to  compel  a  particular  roan,  and 
another  thing  to  set  an  equal  rate  upon  the 
whole  kingdom. 

Uic.  Feb.  3  Car.  A  Commission  of  Loans 
for  the  Defence  of  the  Kingdon>.  They  mean 
the  commission,  which  was  a  consideration  to 
levy  monies,  by  reason  of  the  necessity  of  the 
limes.  It  appeareth  in  the  Journal  Book  to 
be  for  impositions,  or  otherwise  to  raise  monies 
not  concerning  this  question.  It  appears  by 
that,  that  the  king  gave  a  gracious  answer  unto 
it;  and  that  it  was  done  for  the  present  time 
only,  a  warrant  for  advice  only.  It  was  done 
to  raise  money  in  general ;  but  no  determina- 
tion of  right,  and  said,  at  your  desires  it  shall 
be  cancelled.  Then  there  was  a  commission 
for  Loans,  5  Feb.  2  Car.  and  this  they  say  was 
for  the  defence  of  the  kingdom.  It  appears  it 
was  for  the  defence  of  the  Palatinate  and  Den- 
mark,* and  for  that  a  bishop  was  sentenced  for 
his  mistaking;  Mr.  l^ym  brought  up  the  Articles 
against  him. 

I  shall  now  come  to  an  objection,  worthy 
the  making  by  Mr.  St.  John ;  and  because  it  is 
a  thing  not  truly  understood,  but  taken  at  ran- 
dom, I  shall  crave  your  lordship's  patience : 
and  that  is  the  statute  DeTallagio  nonConce- 
dendo,  25  Ed.  1,  made  after  the  king  went 
ioto  Flanders,  and  agreed  .upon  here  by  the 
prince  as  viceroy,  and '  afterwards  sent  into 
Fhnders  to  be  sealed  by  the  king,  as  it  is  put 
in  sume  books.  The  words  are  general :  no 
Taillage  to  be  taken  without  the  consent  of  the 
lords  in  parliaments.  For  this  I  desire  the  li- 
heny  to  inform  you  of  the  story  of  the  times, 
to  make  a  better  answer.  This  is  not  all,  in 
some  Statute-Books  it  is  not  mentioned;  in 
others,  no  king's  reign  mentioned.  And  iu 
Ed.  1,  no  year  of  it,  and  now  they  would  ap- 
ply it  to  the  26  Ed.  1,  and  this  they  would 
ground  upon  the  compelling;  of  Aid,  23  &  24 
Ed.  1.  And  the  commission  in  24  Ed.  1,  did 
issue  upon  that,  and  consequently  that  this 
aid  was  the  aid  complained  of,  and  then  re- 
dressed. 

Walsingham,  a  monk  of  St.  Albans,  they 
rely  upon  for  this,  that  wrote  some  seven-score 
years  after  the  thing  was  dooe.    Sir  Edward 


Coke  saitb,  Chronicle  Law  is  not  much  to  be 
regarded.  ■  True,  he  saitli.  Chronicle  histories 
may  shew  os  the  times,  but  if  it  tell  us  what  the 
law  is,  we  are  not  to  believe  them.  No  histo- 
rian, that  I  ever  knew  yet,  ever  read  the  Re- 
cords, and  therefore  no  true  history ;  {or  the 
most  part  they  are  taken  up  in  Paul'a,  or  the 
street. — ^To  take  something  in  consideration, 
by  way  of  stating  (he  case,  upon  the  statute 
Confirma.  Char,  and  the  other  De  Tallagio  non 
Concedendo,  that  is,  that  no  aid  shall  be  levied 
but  by  consent  in  parliament. 

The  first  statute  is,  that  no  such  aid  shall 
be  levied,  the  nature  of  it,  and  the  acts  them- 
selves  rightly  compared,  there  remains  no  scra- 
pie against  the  case.  Three  things  for  the  true 
understanding  thereof  must  be  considered. 
First,  What  kind  of  aids  had  been  in  use  be- 
fore 25  Ed.  1,  and  for  ««hat  they  are  taken. 
Secondly,  How  and  what  remedy  was  given  by 
that  statute.  And,  Thirdly,  How  far  that 
statute  De  Tallagio  non  Concedendo  is  in  force 
and  authority  in  this  case. 

For  the  first,  it  appeareth  in  the  common 
story,  that  in  31  Ed.  1,  the  king  of  France  had 
seized  all  the  duchy  of  Gascoigne,  upon  pre- 
tence that  he  did  not  appear  at  his  parliament 
at  Paris  upon  a  summons.  Thereupon  the  first 
took  a  course  for  the  regaining  of  his  duchy, 
and  the  war  coittinncd  with  various  success, 
till  25  Ed.  1.  And  he  had  also  war  with  Scot- 
land and  Wales.  For  though  Wales  was  taken 
12  Ed.  1,  yet  there  was  one  Marl  ox  who  pre- 
tended himself  to  be  of  the  blood  of  the  prince, 
till  23  Ed.  1,  and  till  that  year  they  were  not 

?U)eted.  And  he  having  all  these  wars  against 
'landers,  Gascoigne,  Scotland  and  Wales,  some 
at  one  time,  some  at  another,  and  most  alto- 
gether, divers  aids  and  supplies  were  taken 
upon  these  occasions  of  several  natures;  some 
were  by  voluntary  grants  of  the  people,  some 
were  by  impositions  and  levies  by  the  names  of 
taillages  or  taxes  to  be  paid  to  the  king,  some 
by  assessment  of  lands,  as  the  abbot  of  Koberts- 
bridge,  25  Ed.  1.  All  this  appeareth  by  the 
commission  to  enquire  of  extortion.  And  be- 
sides all  these,  some  by  prizes  of  ^ods  and 
money  taken  from  the  possessors  without  any 
payment,  rates,  or  taxes.  Nay,  there  was  tlieii 
ransacking  of  the  monasteries,  and  taking  of 
the  monies  found  there;  Mr.  St.  John's  case 
for  money  taken  out  of  their  treasury :  and  be- 
sides all  these,  there  were  some  by  way  of  ran- 
som, us  Mr.  St.  John  rightly  observed,  and 
shewed  his  lenrniogand  indnstry,  that  the  clergy 
upon  their  denial  were  put  out  of  the  king^ 
protection :  and  they  did  ransom  themselves 
by  giving  a  fifth  pnrt  of  their  goods.  Pat.  25 
Ed.  1,  m.  It,  purs  2.  The  people  being  thus 
grieved  with  such  aid  and  prizes  so  extraordi- 
narily taken  for  the  maintenance  of  foreign  war, 
obtained  that  it  might  be  enacted,  that  such 
aid  in  a  relative  term  may  not  be  granted  nor 
taken  without  their  consenr,  by  the  statute  ot 
25  Eel.  1,  and  Cun6rma'  Char.  Obsen-e  this 
one  thins,  the  markets  of  England  three  years 
before  had   granted  the  king  subtidium  pra 
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guerra,  upon  ever;y  sack  of  wool  five  marks ; 
three  marks  upon  woolfells ;  upon  every  pack 
of  skins  five  marks :  and  this  was  granted  of 
their  own  free-will,  and  this  was  to  contioup 
for  two  or  three  years:  22  Ed.  1,  ra.  2,  Sine 
Roll,  where  it  is  there  relicted.  Next  year, 
before  Coofirma*  Charta,  all  the  laity,  except 
cities,  boroughs,  and  ancient  demesn,  had 
granted  to  the  king  in  suhidiutn  pro  gturroy 
the  11th  part  of  their  goods,  24  Kd.  1,  m.  2, 
Pat.  pars  2.  And  the  summer  before  Confirma* 
Chart*  an  8th  granted  by  all  the  laiiy,  except 
the  cities  and  borou$;bs ;  and  they  grunted  a 
fifth,  and  this  was  still  for  the  war,  25  £d.  1, 
ID.  11,  Pat.  The  application  is  this:  Those 
ibany  aids  of  these  several  kinds  having  been 
granted  for  the  war,  divers  men  of  that  time 
did  doubt  and  fear,  that  however  tliey  meant 
it  but  for  a  certain  time,  yet  being  not  so  clearly 
expressed,  it  might  bind  them  fur  the  future ; 
and  that  they  so  doubted,  appeareth  by  Con- 
firma'  Char'.  And  forasmuch  as  divers  of  our 
realm  are  in  fear,  that  the  aid  and  taxes  which 
they  have  given  us  before  time  towards  our  war 
and  other  business,  of  their  own  gifts  and  good- 
wills, might  turn  to  a  bondage  to  them  and 
thieir  heirs ;  and  likeivise  for  the  prizes  taken, 
we  do  grant  for  us  and  our  heirs,  tliat  we  shall 
draw  no  such  aid,  taxes,  nor  prizes^  into  a 
custom,  for  any  thing  done  heretofore,  be  it  by 
rule  or  any  other  precedent  that  may  be  fciund. 

Then  my  lords,  for  no  occasion  such  manner 
of  aids,  taxes,  or  prizes  shall  be  taken  but  by 
common  consent;  but  it  endeth  not  so,  saving 
the  antient  aids  and  prizes  due  and  accustomed. 
This  being  the  state  of  the  case,  be  pleased  to 
observe  the  complaint  of  the  people;  tliis  kind 
of  aid,  it  is  plain,  was  never  meant  there,  when 
*  salus  populi  periclitabatur,'  and  may  be  levied 
notwithstanding  the  statute :  for  theact  is  only 
against  such  kind  of  aids  as  had  been  volun- 
tarily granted  by  the  people,  some  by  mer- 
chants, and  some  by  others,  that  they  should 
not  be  taken  against  their  wills  hereafter,  but 
by  consent  in  parliament.  Such  is  a  relative, 
it  is  not  general  no  aid<,  but  no  xuch  aids. 

Secondly,  it  refers  to  th')se  that  were  volun- 
tarily granted  to  the  king  fur  Scotland  and 
Wales,  and  his  ot!.er  wars.  And  another 
reason  why  these  aids ^ that  had  been  for  the 
custody  of  the  sea,  could  not  be  said  to  have 
come  of  their  good-wilU :  for  observe  the  abbot 
of  Roberlsbridge's  caie,  it  appears  plainly  it 
was  done  against  their  %\ilis,  for  the  custody  of 
the  sea,  by  virtue  of  the  kiiig*s  writ. 

August  before  Confirm'  Char'  those  that  had 
given  an  8th  part,  they  did  obtain  expre^ly 
Jet:ers  patents,  that  such  ihcir  free  gifts,  here- 
after wight  not  be  in  tervitutnn,  25  Ed.  1, 
chat  i^  the  very  thing  doubted  in  Coufirm. 
Char'.  Now  those  that  had  granted  nn  8th 
bad  no  reason  to  do  it,  for  they  had  a  charter 
to  free  tliem,  but  the  other  had  nut :  and  there- 
fore the  statute  mi^ht  well  say,  some  did  tear. 
So  upon  (he  whole  matter,  t here ^re  no  other 
aids  but  these  voluntarily  granted  at  that  time, 
ncmc  in  tb9  body  of  the  act  but  thostt  granted 


with  a  good -will,  for  those  foreign  wars;  and 
the  forty  shillings  received  by  the  king  upon 
every  sack  oi  wool,  with  three  marks  grunted 
22  £d.  1,  was  by  the  merchants  only  tor  the 
war  in  Gascoigne;  and  thereupon  it  nai 
enacted,  that  (he  king  should  not  take  such 
things  but  by  consent. 

There  is  also  in  tiie  statute  Confirina'  Char' 
an  exception,  that  all  antient  aids  due  and  ac- 
customed were  excepted  ;  aud  therefure  »iiat 
kind  was  meant  in  the  body  of  the  act,  ihe  ex- 
ception makes  clear,  antient  aids  excepted; 
tbis  was  an  ancient  aid ;  and  therefore  never 
meant  there  to  introduce  a  new  law,  Uiat  no 
aid  should  be  taken,  but  no  inch  aid.  No  im- 
position should  be  taken  ;  but  the  practice  uf 
all  ages  shews  this  hath  been  levied  e\er  since, 
from  time  to  time,  whicli  is  an  interpretauun 
of  the  words  of  the  law.  This  I  do  open,  to 
make  way  to  the  statute  De  Tallagio  mu  Con- 
cedendo.  Thrice  in  the  statute  is  this  nord 
(such)  but  that  ihey  should  make  use  of  that 
statute  De  Tallagio  unn  Concedendo,  of  Uscltj 
without  relation  to  that ;  whereas  it  will  appear 
it  is  a  mere  extract  out  of  this,  and  no  statute 
itself:  for  debate  of  that;  this  DeTallngiois 
the  stme  witli  that  Confirm'  Char',  it  is Ji  plain 
extract  of  it,  or  some  other  thing  at  some  olttfr 
time.  "Sometime  in  some  printed  book, 'nui- 
<  lum  Tallagium/  no  aids  shall  be  taken  bj  the 
king:  sometimes  without  notes  of  time  » lien 
made,  and  at  the  best  it  is  no  more,  but  it  i$ 
said  it  was  made  m  the  time  of  £d.  1. 

If  we  shall  compare  Confirma'  Char\  and 
the  articles  that  were  in  this,  we  J-hall  find  it  lo 
be  nothing  but*nn  extract  oot  of  that  statute, 
and  that  it  was  no  act  of  parliament.  And^to 
make  it  appear  it  was  an  extract  taken  out  <jf 
it,  observe  the  general  heads,  De  Tallaj^io  non 
Concedendo.  First  the  charter  against  prize*. 
Secondly,  Another  against  wool.  Tbirdlj,  A 
general  confirmation  of  the  laws  and  liberties. 
Fourthly,  A  pardon  to  divers  lords  there.— 
These  are  the  things  in  which  they  would  make 
it  a  statute  of  itself,  all  ex|H*essed  in  Confirm' 
Char*  they  do  not  ditfer  in  substance.  A  siitii 
head  is  the  very  year  of  the  25  Ed.  1,  for  the 
pardon  oi  those  lords  was  made  5  Nov.  S5  £d. 
1,  this  same  was  se<lled  by  tlie  kiUi;  word  hf 
word,  proved  by  the  statute- roll,  the  ver)*  sutre 
roll  that  hath  Confirm'  Char',  the  next  tol. 
The  monk  did  mistake  this  statute.  No  wan 
will  believe  a  monk,  tliat  wrote  scveuscore 
years  after,  against  a  record. 

I  shall  shew  what  was  stnt  over  into  Flan- 
ders, and  that  was  Confirm*  Char,  and  did  bear 
date  the  lOtli  of  October,  the  king  being  tben 
in  Flanders,  and  was  there  sealed  by  iht  kin; 
himself.  That  it  may  appear,  there  i>  do 
manner  of  question  of  it,  here  is  the  very  copy 
of  the  st:itute-roll ;  and  the  whole  Confirm. 
Char*,  is  recited  xeibulim,  in  witness,  10  Oc- 
tober 25,  of  our  reign ;  whereas  Walsioatiam 
saith,  that  this  very  chartt-r,  word  for  word, 
was  sealed  in  Flanders,  under  the  grejit  seal  of 
England,  5  Nov.  25  of  our  reign,  and  sent 
back    into    England^      For    the   statuie-roU 
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council  for  the  year  following ;  the  number  w^s 
seven  that  were  assigned,  and  they  were  sworn 
to  give  good  counsel  for  the  aid  of  the  kingdom. 
These  couosellors  treating  of  the  peril  of  ene- 
mies from  all  parts,  and  the  matter  requiring 
dispatch,  they  durst  not  undertake  the  order- 
ing of  so  perilous  a  thing,  therefore  ordered  a 
grand  council  to  be  ass^bled.  The  grand 
council  was  assembled,  to  whom  was  shewn 
the  great  peril  and  mischief  of  the  king- 
dom apart,  by  war,  by  land  and  sea ;  and  that 
nothing  was  remaining  in  the  treasury  for  the 
maintenance  ofwar :  For  a  (ina)  conclusion,  that 
they  might  remedy  this  mischief,  they  say,  that 
it  cannot  be  done  v%ithout  parliament;  this  was 
the  English  of  it,  and  in  the  mean  time  au 
army  might  be  landed  :  And  for  the  present 
supply  of  the  charge  of  such  an  army,  they  lent 
the  king  great  sums,  which  by  great  security  and 
other  thmgs,  he  did  engajje  himself  to  pay; 
Upon  this  tlie  lords  did  advise  how  it  mij^ht  be 
done  with  the  least  charge  to  them  all,  and 
how  tiie  king^s  right  of  hi3  crown,  and  other  in- 
heritance beyond  the  seas  might  be  safe,  and 
the  king,  kingdom,  and  themselves  defended, 
to  the  confusion  of  all  their  enemies  :  To  this 
purpose  the  treasurer  was  directed  to  be  ready 
to  shew  what  was  expended  the  next  padia- 
ment,  to*be  bestowed  for  the  marches  of  Scot- 
land, Wales  and  Ireland ;  and  said  in  that 
great  council,  they  could  not  remedy  that  mis- 
cliief  without  charging  of  the  commons,  w'hich 
cannot  be  done,  say  they,  without  parliament. 
— It  is  plain,  by  the  story  of  that  time,  and  the- 
words  of  the  chancellor,  that  it  was  for  the 
maintenance  of  the  war  in  France,  Scotland 
and  Ireland.  And  though  the  defence  of  the 
kingdom  be  mentioned  with  these  wars,  yet  th« 
main  supply  was  for  these  foreign  wars. 

In  the  next  place,  a  little  Kefore  in  the  par- 
liament, the  like  aid  for  the  like  occasion  was 
desired  by  the  king,  2  Ric.  S,  m.  24,  25,  Pari. 
Roll.  W'liat  did  the  commons  say  now  >  They 
ou^ht  not  to  bear  such  foreign  charges.  The  king 
gave  them  a  fair  answer,  admonished  them,  for 
Gascoigne  concerned  the  kingdom  of  England, 
for  that  is  as  a  Bulwark  to  the  kingdom  of  Eng- 
land :  Burbacon  is  an  old  Fort  de  Hors ;  for  the 
aid  demanded  in  that  parliament  was  with  this 
relation  as  consonant ;  both  together  concerned 
the  defence  of  the  kingdom,  that  they  might  be 
bulwarks  for  the  kingdom  of  England. — In  the 
next  place,  who  spake  these  words  f  The  lords, 
said  they,  could  not  remedy  the  mischief  with- 
out a  parliament.  The  lords  assi^ed  by  the 
parliament,  they  must  not  do  it ;  it  is  depend- 
ent upon  the  other  part,  the  lords  could  not  do 
it  that  way. 

But  shall  we  come  home,  and  speak  plaia 
English }  We  know  this  was  2  Ric.  2,  a  youn$ 
prince.  It  doth  appear  expressly,  that  these 
things  were  brought  into  the  parliament  for 
advice,  which  were  fit  for  royal  authority, 
for  expence  for  wars,  and  for  Counsel,  and  for 
governing  of  this  realm.  It  appears  further,  bjr 
the  very  chancellor's  speech,  that  the  council 
had  been  heretofore  ordained  for  the  gurdiog 


against  that  time,  doth  expressly  svlj,  that  thb 
was  the  charter  that  was  sent  over  into  Flan- 
ders, and  hath  the  same  teste,  word  for  word  : 
and  this  was  sent  Back  into  England  to  confirm 
it  further.  The  next  thing  that  followeth  upon 
the  same  date  and  roll,  ts  the  pardon  of  the 
earls ;  this  was  dated  5  Nov.  after  this  Con- 
firm' Char,  was  sealed. 

They  have  not  yei  shelved  that  this  statute 
DeTallagio  non  Concedendo  was  ever  entered 
upon  the  roll;  nay,  it  could  not  be  entered  : 
who  wotdd  think  that  an  extract  of  an  act  of 

farliament  should  be  entered  upon  the  roll } 
f  they  can  quit  Mr.  Walsingham,  they  are  wise 
men  :  they  muSt  carry  the  practice  of^all  times. 
^Vhere  did  any  man  see  that  this  act  of  parlia- 
ment was  ever  shewed  to  discharge  men  of  the 
defence  of  the  kingdom  since  25  Ed.  1  ?  Did 
no  body  know  this  mystery  to  plead,  not  to 
defend  the  sea  and  their  land  ?  Did  no  man 
hear  of  this  till  now  }  Shall  this,  against  all  the 
practice  of  the  times  ever  since,  take  away 
such  a  flower  of  the  crown,  as  to  compel  people 
to  grant  aid  for  the  defence  of  themselves  ?  A 
harsh  construction  ! — If  this  should  be  true,  it 
would  destroy  even  acts  of  .parliament :  to 
what  purpose  is  that  statute  made  of  the  25 
Ed.  3,  if  that  were  totally  taken  away  before } 
and  if  no  aid,  those  aids  *  Pur  fille  marrier,  &c.' 
are  taken  away  also.  Nay,  if  this  be  an  act 
of  parliament,  when  was  it  made,  before  the 
25  £d.  1,  or  since?  It  appears  not  when  :  it 
is  indiTiguum  vagum,  I  know  not  what,  but 
in  truth  an  extract.  Nay,  if  this  be  an  act  of 
parliament  under  these <  words,  no  tailla^^e  is 
equivocal  as  well  as  aid  ;  that  is  proper  taillage 
that  is  laid  upon  villages.  25  Ed.  3,  100 
Avowry.  Entries  406.  b.  8.  Ed.  2,  Execution 
15  Ed.  3,  106  Avowry.  A  rent  may  be  re- 
leased by  the  uame  of'^Tuillage :  no  mention  of 
this  in  all  ages. 

Then  it  was  objected,  that  25  Ed.  1,  m.  7. 
pars.  3,  expressed  in  the  king's  proclamation 
12  Aug.  before  ever  he  was  gqing  into  Flan- 
ders, that  he  was  sorry  for  the  aid  demanded 
of  his  people. — Let  him  remember  for  what 
reason  he  did  demand  those  aids  which  he  was 
sorry  for ;  they  were  aids  granted  not  for  the 
defence  of  tlie  kingdom  alone,  but  for  the  de- 
fence of  the  kingdom  mixed  with  foreign  de- 
fence by  reason  of  wars  with  Gascoigne,  Wales, 
Scotland,  and  elsewl^ere ;  for  that  it  was  for 
foreign  wars.  Upon  this  followed  the  commis- 
sion, 26  Ed.  1,  Pat.  that  went  to  all  the  king- 
dom, which  makes  for  us. 

There  are  three  parts  in  that  commission : 
1.  To  observe  if  the  oflicer  did  any  thing  with- 
out warrant,  they  should  return  it.  2.  If  done 
wrong,  the  king  would  answer  it.  And,  3.  They 
should  be  satisfied  with  reason  if  the  king  did 
warrant  it.  The  answer  thereunto  given  was 
jipon  another  construction  made  of  the  words 
of  the  record  in  the  parliament  2  Ric.  2.  The 
cause  was  this:  the  chancellor  declaring  the 
cause  of  calling  the  parliament,  he  doth  shew, 
that  the  king,  in  the  end  of  the  last  parliament 
had  asiigned  some  lords  to  be  of  his  oontinual 
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of  the  kingdom,  S  Rich.  2,  Rot.  Pari.  This 
parliament  taking  notice  of  the  kiiig*s  tender 
age,  they  took  much  power  upto  themselves. 
There  was  to  be  a  council  for  the  governing 
of  the  kingdom  in  general ;  but  the  counsellors 
Bbould"  be  chosen  to  govern  the  state  for  two 
years,  and  tfiese  counsellors  not  to  be  removed 
from  the  king  without  the  parliament;  and 
more  than  that,  his  treasurer  was  to  be  govern- 
ed by  the  parliament,  and  his  counsellors 
chosen  in  parliament. 

Ac  the  end  of  the  Petition  of  Right,  neither 
lords  nor  commons,  jointly  nor  severally,  can 
make  a  new  law  without  his  consent ;  and  that 


your  lordships,  and  none  but  you,  are  tbe  in- 
terpreters'  of  the  law,  wise  Kiug  James  did 
declare. 

The  next  thing  considerable  is,  tempus  belli 
.  to  defend  it.  It  is  when  the  condition  of  the 
time  is  such,  that  the  curreut  of  justice  and  law 
is  by  such  violence  stopped,  as  judges  do  not 
sit,  nor  sheriffs  dare  execute  their  office,  nor  any 
court  is  open,  especially  the  Cliancery,  which 
is'Officina  Justitis.  It  was  said  there  was  a 
time  when  the  king  might  command  this  levy, 
to  which  they  did  agree  :  They  did  agree  the 
king  might  command  this  levy  when  he  hath 
proclaimed  a  war,  though  no  stroke  strucken, 
no  danger,  nor  armies,  nor  opinion  of  any  force 
coming ;  this  doth  put  it  into  the  king's  power 
by  their  own  consent.  And  by  all  reason,  19 
£d.  4.  6. .  Brian's  Opinion.  How  many  wars 
have  been  proclaimed  in  this  latter  age  ?  No 
war  denounced  in  fl588,  though  consulted  of 
in  Spain ;  and  thev  did  not  think  fit  to  de- 
nounce a  war,  saith  sir  Waiter  Raleigh ;  those 
days  are  past.  Now  they  begin  by  the  sword, 
not  by  the  trumpet  or  herald. 

In  the  next  place,  they  say,  if  thf^  king  be 
in  the  tield  with  his  banners  displayed;  thb 
they  sny  was  tirmpui  belli.  Cannot  the  course 
of  justice  sit  then,  but  there  must  be  a  peace? 
99  £d.  3,  Rot.  10.  Did  not  the  court  of  justice 
sit  then  ?  Our  ordinary  printed  books  shew 
what  causes  of  law  then  were.  And  in  Henry 
6*s  time,  in  all  our  civil  wars,  and  in  Henry 
tlie  7's  time,  they  sat  then.  But  the  true  time, 
to  make  it  tempu$  belli,  is  to  make  a  war 
against  the  king. 

.  In  the  North,  towards  Scotland,  when  the 
enemjf  approaches,  is  it  necessary  that  it  must 
be  a  time  of  peace,  because  the  court  of  justice 
sits  at  Westminsler-hall?  There  may  be  then  a 
strong  war  in  ihe  North  a^d  West,  as  ever  was 
in  Engl&nd,  when  the  court  of  justice  sits  here. 
That  tempui  belli  may  be  in  soi^e  places  of  the 
kingdom,  and  in  some  places  not,  appeareth  S3 
£d.  3,  and  who  shall  discern  if  there  be  any 
danger  ? — ^They  agreed  in  general,  the  king  na^ 
do  it,  and  that  the  power  of  discerning  is  in  his 
tniuesty  :  I  shall  leave  it  in  the  kin^,  till  Mr.  St. 
John  finds  a  third  person  to  do  it.  13  Hen. 
4,  for  the  murage,  they  say  that  this  doth  only 
charge  those  things  tnat  are  venaliOf  for  men 
are  not  compelled  to  ^o  to  market.  How  shall 
ibey  then  live  ?  True,  it  is  not  compulsory  to  go 
thitfaer^  but  it  i»  compulsory  to  pay  the  money. 


1  Ric.  8,  m.  176,  pars  S.  A  petition  from 
ahe  city  of  London,  to  have  all  owners  oflandi 
to  be  rated  with  them  in  the  danger  of  wan, 
not  having  lands  in  tenure  to  do  it.— This  doth 
make  for  us;  that  not  only  merchants,  but  every 
man  in  the  lieu  of  tenure  to  do  it.  Ti>e  lord 
St.  Albans  saith  of  Henry  7th,  that  kings  mar 
fall  from  their  absolute  power  when  they  see 
cause,  but  not  be  compelled  to  do  it.  They  say 
supplies  are  called  those  things,  tine  qua  non 
thelcinedom  may  not  be  defended :  And  be- 
cause there  is  a  way  by  parliament,  therefore 
no  other  way. 

Thev  say,  it  will  not  be  affirmed  that  the  kin; 
hath  the  same  power  for  an  offensive,  as  de- 
fensive war;  I  affirm,  nor  defend  nothing;  tlir 
parliament  is  a  great  body,  and  the  kingdom 
may  be  lost  in  the  interim.  Then  they  alledge 
there  is  forty  days  for  essoinage,  and  tbe  like 
for  parliament.  Many  times  things  are  im- 
possible, and  inconvement  to  be  done  by  parlia- 
ment. 

First,  impossible ;  the  necessity  may  be  socb 
that  it  will  not  brook  the  delay  of  a  parliament. 
48  Hen.  3,  sumnoons  to  the  Cinque  Ports. 
They  come  day  and  night  to  the  king  when  any 
danger  is.  It  hath  been  said,  th***:  there  are 
seven  months  between  the  teste  of  the  writ 
and  the  ships  beinj;  at  Portsmouth;  io  that 
time  a  parliament  might  have  been  summoned. 
The  great  one,  and  tlie  true  answer  is,  that  tbii 
resteth  still  in  the  king's  judgment.  If  the 
king  hath  intelligence  that  foreign  states  will 
set  out  tbe  next  spring  a  fleet,  and  for  cod« 
veniency  of  his  people  sendetb  seven  montbi 
before-hand  to  raise  this  aid  ;  hath  the  people 
any  cause  to  complain  of  this  ?  Mr.  HampdeD 
hath  not  paid  the  money  yet,  being  two  yean 
after. 

If  they  should  hare  gone  by  parliament,  set 
what  rubs  in  this  case  might  be.  Forty  dayi 
are  spent  before  tbe  parliament  sits:  Then 
when  they  meet  in  parliament  there  is  a  cere- 
mony in  choosing  of  a  Speaker,  solemnities  is 
these  take  op  thne :  Then  the  lords  take  tiiiuei 
into  consideration,  then  they  must  have  con* 
ferencesand  dispuses  with  both  houses;  before 
they  agree,  the  kingdom  may  be  lost:  In  tbe 
mean  time,  suppose  this  comes  in  some  reason- 
able time,  to  make  assessments  first  io  tbe 
cities,  then  in  the  burroughs,  then  particolar 
assemblies,  tlien  divisions ;  and  after  all  this, 
there  must  be  collectors  appointed  to  levy  tbe 
money ;  what  a  great  deal  of  time  is  spent  io 
all  this,  every  man  may  see. 

Our  county,  say  they,  is  an  inland  county, 
and  they  cannot  find  a  ship  suddenly;  and 
therefore  the  greater  the  king's  mercy  and 
fevour  to  lend  them  his  ships  instead  thereof. 
When  all  this  is  done,  and  ships  provided,  rea- 
sonable time,  mubt  be  allowed  to  sail  from  tbs 
North  to  PorUmouth ;  bat  this  doth  solely  rest 
io  the  judgment  of  the  king.  - 

31  Hen.  S,  cap.  8,  an  act  of  parliament  not 
to  uke  away  any  of  their  inheritance  or  lands. 
Here  is  no  lands  or  goods  taken  away ;  only 
lei  tbem  contribute  to  tbe  dticnce  of  tlien*- 
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.  lelTes,  wkI  all  is  done.  Mr.  Hampden  bath 
had  none  of  his  goods  touched.  They  say,  for 
fthippiog  it  was  done  in  Ling  John's  time  at  the 
subjects  charge ;  but  they  do  not  meddle  with 
laod-service  at  that  time.  15  Johan.  13/  dors. 
Roc.  Claus;  kiog-  John  had  business  bfyood 
the  8ea«  That  this  was  rather  for  beyotid  sea, 
than  the  kingdcnn,  appeareth  thus :  The  writ 
saith,  to  have  such  ships  as  would  carry  eight 
or  SIX  hofises,  and  that  must  needs  be  for  some 
fiireign  seryice,  and  not  for  land-service  at 
home.  And  it  appeareth,  Rot.  Glaus,  m.  1, 
dors,  the  king  was  well  landed  at  Rochel. 

For  the  terms  of  the  law,  which  concerns 
bidajge  and  other  things,  Bract.  37,  and  some 
serrices  introduced  by  common  consent,  I  will 
not  trouble  you  with  it.  To  come  to  the  case 
of  the  bbbot  of  Robertsbridge,  that  arm$  was 
laid  on  by  the  statute  of  Winchester.  That 
will  not  serve,  arms  was  long  before  that  time. 
They  say  the  assess  was  iu  time  of  war ;  the 
French  had  burnt  Dover,  23  £d.  1,  and  that 
the  assessment  was  not  made  by  the  king's 
authority :  hut  it  appears  it  was  by  the  king's 
authority,  by  virtue  of  his  writ,  25  Ed.  1,  C). 
Treas.  Rememb.  Leyboume  was  admiral  of  all 
the  kingdom ;  and  was  Gustos  Maris  et  Maritim' 
for  some  parts :  but  that  it  was  /or  land-ser- 
tice,  and  not  for  sea-service.  Gustos  Maris  et 
Maritim'  are  terms  convertible;  he.  that  doth 
one,  defends  the  Other.  They  have  left  no 
stone  nnturued  to  tak^  ^y^y  ^^  ^orce  of  this 
case.  They  tell  us  now,  the  clergy  was  put 
out  of  the  king's  protection  this  year,  and  so  it 
appears  in  the  Exchequer;  but  they  have  not 
stiewed  any  such  writ  delivered  into  the  com- 
mon-pleas, only  Spencers  word  of  mouth,  that 
they  should  have  no  privilege  there.  Suppose 
ic  were  so  in  other  courts:  25. Ed.  1,  it  appears 
plainly,  that  the  clergy  came  all  to  be  m  the 
Ling's  protection,  and  gave  ransoms :  and  this 
cause  was  not  till  Michaelmas  after.  And 
whereas  it  is  said,  this  abbot's  case  did  only 
concern  the  land-service,  it  proveth  both  the 
one  and  the  other ;  money  for  the  s^a-service, 
horse  and  man  for  the  land-service.— Oh ! 
they  say,  S9  Ed.  1,  Mag.-  Ghar.  was  not  observe 
ed ;  and  instanced  John  de  Gray  and  Philip's 
case.  Whatsoever  was  the  practice  of  that 
time,  is  not  material.  And  for  that  of  the 
Gharter  of  the  Forest,  they  say,  thougli  it  be 
there  said, '  Null  us  emittat  vitam  yel  memhrum 
'  pro  venatione  nostra,'  yet  one  was  beheaded. 

But  what  is  all  this  to  the  safe  custody  of 
the  sea?  Nay,  they  have  not  shewed'your  lord- 
ships, that  there  was  any  thing  in  that  great 
charter  for  tlie  custody  of  the  sea.  51  Hen.  3. 
fol.  84,  Brilt.  117,  Flet.  et  Fiia-Her.  Lord 
Coke  on  litlleton.  Perhaps  question  might 
be  about  this  in  the  exchequer  at  this  time,  the 
case  of  Shoreham  discharged  of  land-service, 

'  because  they  found  shipping.  They  that  werfe 
nearest  danger  mo6t  fit  for  that  defence;  as 
the  king,  in  the  tenth  year  of  liis  reign,  sent 
only  to  maritime  towns.  8  Ric.  m.  4^.  They 
say  Beverly  was  discharged,  ^because  it  was  an 
auiand  town,  therefore  no  inland  town  duglit 
VOL.  III. 


to  pay.  A.  writ  directed  to  William  Russel, 
admiral,  ciimmandeth  only  the  sea  coasts. 

13  Ed.  3,  m.  35,  Rot.  Claus.  Part:  1,  after- 
wards discharged,  because  of  other-  service. 
And  for  that  of  Beverly,  a  complaint  that 
they  were  to  contribute  to  such  a  town  to  find 
a  sliip ;  they  say  they  have  prurileges,  but  tlie 
special  reason  why  it  was  freed,  wa*»  ior  reve- 
rence the  king  did  bear  to  St.  John  de  Bever- 
ly. Mr.  St.  John  knows  it ;  120  ships  granted 
to  the  two  admirals.  North  and  West,  for  ser- 
vice beyond  the  sea.  31  Ed.  1, '  de  inveoicndo' 
horses,  because  of  great  buuoess  in  his  wars 
abroad,  he  bound  them  to  make  galleys  for 
forei^  service.  Tru^,  the  king  at  this  time 
was  m  Scotland,  and  kept  his  Ghristroas  tliere. 
Then  come  to  31  Ed.  1,  as  though  he  sliouid 
do  It  by  service  of  the  Ginque  Ports :  Nencastla 
upon  Tyne  at  their  own  cliarges :  but  when  int0 
Scotland  at  the  king's  pay,  then  they  came  to 
this.  10  Ed.  3,  m.  6,  Rot.  Glaus,  sent-  for 
ships  into  North-Wales  and  Soutli- Wales;  tlie 
writ  did  say,  that  wages  used  not  to  be  paid  ibr 
such  service ;  and  did  express  in  his  writ,  satis- 
faction should  be  given  unto  them,  not  of  right, 
but  de  gratia  :  and  reciteth  that  clause,  that 
the  people  were  bound  unto  it.  2  Ed.  3,  IS 
dors.  That'  there  should  be  three  hundred 
pounds  to  relieve  the  fishermen,  the  king  should 
not  have  it  of  the  people  of  that  town.  They 
say  all  these  records  being  matter  of  fact,  did 
occasion  the  making  of  many  statutes  of  re- 
dress. 14  Ed.  3,  cap.  .1,  great  aid  tor  Scotland, 
France,  and  Gascoigne ;  15  Ed.  3,  m.  9,  con- 
trary to  Mag.  Ghar:  22  Ed.  3,  tn.  4,  36  Ed.  3, 
m.  9,  no  floods  to  be  taken  without  consent? 
these  are  things  comprehended  within  the  Pe- 
tition of  RighL  37  Ed.  3,  m.  2,  speaketh  only 
of  the  great  aids.  23  Ed.  3.  Galleys  made; 
they  say  the  king  paid  for  them  :  that  is,  upon 
the  king's  o'^n  promise ;  hut  tliey  say  that  is 
nudum  pactum.  Then  tliey  sny,  is  the  kind's 
word  nothing  ?  13  Ed.  3,  m.  9,  called  a  parha- 
ment,  propounded  as  on  tie  king's  part;  they 
are  not  liable  to  the  defence  of  the  sea.  if 
the  commons  have  nothing  to  do  with  the 
guard  of  sea,  why  is  it  propounded  unto  them? 

20  Ed.  3.  m.—  That  the  guard  of  the  sea 
henceforward  be  made  at  the  charge  of  the 
king,  as  hath  been  promised,  and  there  the  peo- 
ple discharged.  They  do  not  affirm  in  their 
own  case  there  was  any  right.  21  Ed.  1,  rot. 
Franc,  m.  9.  2s.  on  merchants  wools,  and  6d. 
poundage  fur  a  certain  time,  and  to  cease  torn 
yuam,  &c.  22  Ed.  3,  2s.  upon  a  sack  of  wool 
may  cease.  All  these  things  were  granted  ibr 
foreign  wars;  and  if  the  cause  should  cease, 
then  the  thing  should  cease.  8  Hen.  4,  com- 
mission for  building  of  galleys,  the  kmg  would' 
confer  with  the  lords  about  it :  then  19  Hen. 
4, 17,  21.  touching  tlie  guard  of  the  ses^  not 
bound  unto  it. 

4  Hen.  4,  28  m.  Tonnage  and  Poundage  not 
to  be  taken  without.coinmoo  consent.  A  pro- 
testation of  the  commons  doth  not  bind  tlie 
king,  and  concluded  with  nullum 4coijnu  ouur^ 
rU  regi, 

3  a 
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The  First  Dot's  Argument  of  Mr.  UOL- 
BORNE,  on  the  Behalf  of  Mr.  Hamp- 
den, before  the  Judges  in  the  Exche- 
quer-Chamber,  in  the  great  Case  of  Ship- 
Money? 

May  It  pieose  ypur  lordships;  In  obedience 
to  jour  lordships  commends,  1  am  ready,  though 
not  as  I  desire,  nor  as  the  cause  deserreth,  to 
argue  it ;  it  being  impossible  for  one  in  so  short 
a  time  to  be  fitted  to  make  a  reply  to  the  life 
of  the  cause  of  an  argument,  so  long,  so  learn- 
edy  and  so  full  of  records,  wherein  'neither  la- 
bour nor  learning  was  wanting.  I  may  say  of 
him,  ns  one  said  ooc^,  *  etiam  hec  defensa 
'fuisseC/ 

I  «hall  now  rather  shew  your  lordships  what 
I  should  do,  than  what  I  shtdl  for  the  present. 
I  sliall  proceed  well,  hoping  the  subject  will 
excuse,  and  your  lordships  greater  care  supply, 
my  defects,  which  hare  been  without  any  de- 
fcult. 

My  lords,  the  case  upon  the  records  stands 
thus :  In  May  last  there  issued  out  of  the  £x- 
cheauer  a  Writ  of  Scir'  Fac*  to  the  sheriff  of 
Bucks,  to  warn  my  client  to  shew  cadse,  why 
he  should  not  pay  SOi.  assessed  upon  him  by 
the  late  sheriff  of  that  county,  for  the  finding  of 
a  ship  of  war  mentioned  in  the  writ,  4  Aug.  11 
Car.  sent  into  that  Inland  country,  aud  the  30t. 
certified  into  the  Chancery  to  be  unpaid,  and 
sent  over  into  the  Exchequer  by  Mittimus,  to 
be  levied  there.  Mr.  Hampden  hath  appeared, 
and  demanded  oyer  of  the  writ  4  Aug.  of  the 
Mittimus,  &c.  and  upon  the  reading  of  them 
all,  hath  demurred  in  law  generally;  iind  the^ 
king's  counsel  have  joined  in  demurrer :  and  I 
humbly  conceive  judgment  ought  to  he  given 
for  ray  client. 

My  lords,  I  shall  proceed  to  the  stating  of 
4ihe  questions,  which  are  three  :  tlie  first,  which 
is  a  chief  one,  is  this ;  whether,  upon  the  whole 
record,  the  case  do  appear  for  the  king ;  that  4 
Aug.  11  Car.  beine  the  day  of  the  date  of  the 
writ,  the  king  could  charge  the  county  of  Bucks 
to  ikid  a  ship  at  their  costs  and  charges  ?  By 
way  of  admittance,  if  he  could,  ^ret  whether  the 
king  can  give  power  to  the  sheriff  to  assess  the 
coimty  as  in  this  case?  By  a  further  admit- 
tance, adroit  that  the  ki^g  have  power  to  charge 
an  assess,  whet  her  hecan  levy  the  money  un  paid 
by  this  course  of  Certiorari  and  Mitumus,  as 
he  might  do  if  it  were  hh  own  proper  debt  f 
Of  these  three  questions,  wbereot  the  two  las( 
remain  untouched,  and  not  argued  by  us,  I 
chiefly  ivttend  to  insist. 

For  the  first  question,  though  argued  fully, 
yet  1  doubt,'  ai  yet,  whether  it  standeth  rightly 
etated;  not  but  that  I  conceive  Mr.  Solicitor 
had  good  colour  to  state  it,  as  he  made  it,  partly 
hy  the  record^  yet  somewhat  ont  of  our  admit- 
tance, yet  by  admit^uice  only,  and  so- express- 
ed. Again,  another  reason  which  I  conceive, 
there  was  a  necessity  on  the  king's  part,  so  to 
make  it  as  Mr.  Sohcitor  stated  it,  or  else  to 
•the  debate. 
The  first  qoestzon  is^  whether  or  oo,  opon 


the  whole  record,  the  case  so  appearetb  for  the 
king,  that  4  Aug.  11  Car,  benig  the  date  of  the 
writ,  the  king  could  by  his  writ  char|e  the 
county  of  Bucks  for  the  finding  of  a  Miip  of 
war?  lliif,  on  his  majesty's  part,  hath  been 
stated  in  these  records,  whether  the  king  find- 
ing in  his  judgment  the  safety  and  presen^tion 
of  the  kingdom  and  people  necessarilyand  un- 
avoidably to  require  this  aid  commanded  by 
this  writ,  might  not  command  such  an  aid  by 
the  writ,  for  saving  and  preserving  of  the 
kingdom  and  people ;  wherein  I  confess  there 
is  not  one  word  but  hath  its  weight. 

As  to  this  qaestion,  thus  made,  I  shall  take 
three  exceptions,  which  are  things  taken  in  to 
be  granted,  which  I  shall  not  argue  if  I  can 
avoid  them.  That  at  least,  in  the  king's  jnrfg- 
pient,  the  safety  and  preservation  of  the  king- 
dem  was  endangered  4  Aug.  that  is,  that  the 
kingdom  was  in  danger  to  be  lost.  If  it  be  lo 
that  the  kingdom  was  in  such  danger,  and  that 
the  danger  was  so  insunt  and  unavoidable, 
that  it  necessarily  required  this  aid  by  this 
writ ;  that  is,  it  required  a  present  char|re  of 
shipping  presently,  4  Aug.  11  Car.  to  he  forth- 
with commanded,  and  that  occasion  coukl  not 
expect  a  parliamentary  consideration  and  sap- 
ply  ;  these  bis  things  wherein  we  differ.  And, 
lastly,  for  the  truth  of  it,  the  certificate  wis 
sufiRcient  in  a  legal  way. 

My  lords,  to  find  out  whether  the  record  doth 
warrant  these  three  things  of  great  importance. 
First,  I  shall  seek  for  them  in  the  writ  4  Aug. 
and  next  in  the  Mittimus ;  there  is  no  coloor 
elsewhere  to  look  for  them.  To  open  the  wnt 
rightly  will  clear  these  diffi?rences,  as  1  Lumblr 
conceive,  without  any  great  argument.  And 
first,  for  the  writ  dated  4  Aug.  1 1  Car.  I  shall 
read  the  words,  wherein  the  danger  of  the 
kingdom  is  expressed,  and  then  explain  what 
words  give  that  sense  that  is  taken  out  of  tbem. 

*  Quia  datum  est  nobis  intellig'  quod  pre- 

*  dones  quidam  pirati  et  maris  grassatores  tan 
'  nominis  Christmni  hostes  Mahumetani  qoin 
^  alij  congregati,  naves  et  bona  et  roerciroonix, 

*  non  solum  subditorum  iio<it'  veruro  etiaiD  sub- 
'  ditor*  amicor'  nost'  in  man  quod  per  geotem 
^  An^licanam  ab  olim  defendi  consuevit  nefane 

*  dinpientes,  et  spoliantes :  ac  ad  lihitom  soam 
'  deportavere  hominesq;  in  eisd'  in  capttvitatrm 

*  miserrimam  mancipantes.  Cumq;  ipsos  con- 
'  spicimus  navig*  inmcs  prsparantes  ad  meto 

*  tores  nost'  olterius  molestaod*  et  ad  regn'gra- 

*  vand'  nisi  citins  remediuin  apponatnr,  corumq; 

*  conatui  virilius  obvietur.  Et  con^iderttn 
<  etiam  periculis  quae  undique  his  coerrin'  tem* 

*  poribtis  ifaiminenf,  ita  quod  nobis  et  lubdius 

*  nostris  defensionem  maris  et  reg*  omni  feiti- 

*  natione  quam  poterimus  accelerare  oonvf  nit, 
'  nos'voleotes^defensione  reg'  luitiooe  nara 

*  securitate  subditor'  nost*  salva  condoctione 
'  navium,  &c.'  Here  are  the  causes  aind  occa- 
sions ;  all  that  'comes  after  is  not  material  to 
the  stating  of  the  question. 

My  lords,  in  the  opening  of  this  writ,  Ji  m 
true,  there  was  mention  of  loss  by  mcrebantsoj 
some  pariicolar  member?  of  the  kin^m.  Aod 
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tbis  loss  by  \  prxdones  uirati  ^am  Mahume- 

*  tmni  et  mV  ;*  and  though  '  glH,*  }r«t  pirate  stiH 
and  uo  more ;  then  ic  %Mk  *  ipsi/  stiii  those 
pirates  daily  prepared  ships,  but  not  armed 
vrith  meiK  Whatt^.do?  To  molest  the  mcr- 
chautSy  and,  '  ad  gravandum  regV  as  pirates 
atill  hitherto.  I  concei?e  there  is  not  a  word 
of  dduger  from  any  empire,  but  from  pirates; 
not  a  word  of  danger  to  the  kingdom,  i>ut  to 
merchants  :  however,  all  thit  is  guod  intelUxi- 
t/uiu    The  record  goes  on  thus,  '  Consideratis 

*  cciam  periculis,  &c.  immiilenV  This  part,  as 
I  cynceive,  is  not  so  positive,  the  dancers  ar« 
but  *  consideratis/  nor  the  danger  to  the  body 
«f  the  kingdom.  No  word  of  that ;  or  if  to 
the  kingdom,  ^et  nothing  in  point  of  safety 
only,  but  in  point  of  molestation :  none  of  all 
the:»e  appears.  And  besides,  the  clause  is  too 
general,  not  expressing  any  particular  danger, 
trom  whom  or  hovy.  However,  be  the  danger 
to  the  one  or  to  the  other,  be  it  to  the  kingdom 
or  to  the  merchants,  be  it  for  trouble  or  for 
safety,  hitherto  I  may  say  there  is  no  mention 
of  any  such  instant  danger,  as  necessarily  did 
require  this  in&tant  command  in  the  >vrit,  not 
so  much  as  in  the  king's  judgment.  For  ought 
that  appears,  a  parliament,  even  in  the  king's 

Judgment,  might  have  been  called,  and  conside- 
ration taken  for  a  defence.  Here  be  all  the 
premises  npon  which  the  conclusion  must 
arise;  and  hitherto  nothing  material  to  make 
a  danger  to  the  safety  of  the  kingdom,  and  so 
instant,  that  a  supply  nunc  cut  nunquam  must 
come  in. 

Althourii  the  premises,  I  conceive,  are  only 
cnnsideraole,  yet  the  conclusion  will  be  but  this, 
£onvenU  acuierarej  but  it  is  fitting  to  hasten : 
but  no  such  necessity,  though  it  be  '  convepit 

*  acoelerare  pro  defensione  reg'.'  If  that  were 
material,  it  cannot  be  construed,  but  with  rela- 
lion  to  the  premises  on  which  it  is  built.  And 
«rhether  in  fear  of  trouble,  or  danger,  or  loss, 
non  anutat :  and  though  it  be  *  cum  omni  fes- 
'  tinatione,'  yet  it  is  'qua  poterimus;'  and 
tliatis  '  possimus  quod  jure  poterimus;'  that 
is^  vvith  all  the  haste  that  by  law  you  can  make  : 
v^hich  way  this  is,  your  lordships  have  heard. 
Now,  my  ionls,  it  appears  on  the  record^  that 
there  was  no  such  instant  necessity,  but  that  a 
parliament  might  have  been  time  enough ;  for 
that  it  was  observed  between  the  test  of  the 
writ  and  the  rendezvous,  there  were  200  and 
odd  days,  whereas  a  parliament  requireth  but 
40 ;   in  the  remainder  of  these  200  days,  the 

'  parliament  mii^ht  have  considered  of  the  means 
of  defence.    But  I  leave  it  to  your  lordships  to 

Jodge,  notwithstauding  those  expences  of  time 
cunningly  reckoned  up  to  your  lordships  by 
Mr.  Solicitor;  and  though  it  be  true,  that 
things  are  oftentimes  long  in  deliberation,  yet 
nature  tells  us  they  can  be  sooner.  If  there  be 
a.  mscessity,  we  know  that  will  force. 

^^   I  have  but  opened  this  writ  4  Aug.    I  am 

>ow  come  tp  the  Mittimus :  The  only  doubt 
whidi  I  conceive  in  the  Mittimus  is,  that  where 
the  case  stands  but  thus,  in  this  writ  is  recited 
(b^  (eirbr  of  the  writ  4  Aug.  aad  theik  the  writ 


goes  on,  and  saitb,  '  Quia  salis  r^'  periclita- 
<  batur,'  *and  that  is  all  the  clause  in  the  record 
that  gives  colour  to  the  case  so  to  be  made. 
And  to  tlie  wliole  record  we  have  demurred.*— 
Here  it  hath  been  said,  we  have  confessed  all 
hj  the  demurrer ;  and  if  that  hold  not,  the 
kmg,  who  is  the  judge  of  the  danger,  hath  said 
so,  he  hath  certified  so  under  the  great  seal : 
and  on  these  depends  the  weight  of  both  these 
processes; 

To  this  I  have  maily  answers,  but  I  shall  se- 
lect a  few  froin  many  others^  on  which  X  shall 
rely.  My  first  answer  is  this ;  here  the  words 
are^  that  *  Salus  reg'  periclitabatur.'  These' 
words  in  shew  seem  to  be  positive,  but  in  sub- 
stance but  relative ;  and  are  rather  but  a  com- 
ment on  the  writ,  or  an^  abstract  in  point  of 
those  dangers  mentioned  in  the  writ,  for  the 
clause  was  brought  in  on  the  return  of  the  writ ; 
and  if  we  have  the  writ  itself,  the  comnient 
thereupon,  or  further  explanation  thereof,  is 
not  material.  My  second  answer  is ;  I  doubt^ 
I  say  no  more,  if  the  king  put  particular  nwr* 
sons  iuto  the  writ  4  Aug.  whether  the  lavir.  I 
speak  of  le^l  course,  doth  permit  any  aner 
writ  to  put  in  further  clauses  of  the  same  nature 
with  the  former,  to  the  same  end.  if  the  cas* 
be  thus,  then  our  demurrer  wiU  be  no  confes- 
sion of  any  such  danger. 

In  the  next  place,  admit  the  words  in  th« 
writ  had  been  positive,  and  materially  express- 
ed ;  yet,  according  to  our  rules  of  law,  it  can- 
not make  use  of  that  sense  they  are  now  ap- 
plied unto :  For  the  best,  the  word  *  salus/  be- 
ing only  proper  to  a  physical  and  natural  body, 
is  applied  here  to.  a  body  politic.  It  is  but  » 
metaphor,  which  the  law  will  not  endure  in 
writs,  for  it  would  bring  in  great  mischiefs.  In 
writs  and  in  pleadings,  metaphors  are  danger* 
ous :  We  know  not  how  to  take  issue  upon  it, 
and  therefore  it  is  not  regularly  allowed ;  but  I 
leave  it  to  your  lordships  judgments. 

There  arc  no  words  of  the  danger  of  the  loss 
of  the  kingdom,  that  is,  such  instant  danger  ; 
for  appljr  the  words  to  a  natural  body,  as  m/I(s 
J.  S.  is  in  danger,'it  doth  not  presently  imply, 
that  he  is  in  such  instant  danger  of  death.  A 
doctor  will  say  a  patient  hath  not  his  health,  yet 
no  danger  of  death,  it  is  the  common  speech; 
the  same  sense  it  ihust  have  in  a  body  politic. 
If  the  words  were  p>od,  and  did  imply  a  dao* 
ser,  yet  not  such  «  danger  as  may  hazard  the 
loss  of  the  kin|;dom ;  for  the  words  are  only 
'  Salus  re^  periclitabatur/  and  the  thing  maj 
be  never  in  action,  which  twenty  years  henpa 
may  lose  the  kingdom.  A  man  may  say,  that 
the  safety  of  the  kingdom  is  in  danger.  At  the 
best,  the  wordi  will  not  make  the  case  as  it  is 
put, 

Mr.  Solicitor,  out  of  his  great  cere^  searching 
iuto  every  hole  where  he  thought  we  might  peep 
out,  doubting  our  demurrer  woukl  not  be  a 
confession  sufficient,  he  takes  in  another  hdp, 
which  is  this,  that  if  this  be  so  de<5lared  by  the 
king's  opinion,  and  uuder  the  great  seal,  that 
this  alone  had  been  sufficient.  For  t^s  ther% 
bath  beeu  urged|  the  legal  weight  of  the  Isioi^s 
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nflSrmation,  and  of  a  certificate  under  the  great 
seal ;  and  both  be  concluded  in  this  ca*»e. 

My  Lords,  before  I  answer  to  this  inntter,  I 
profess,  for  my  client  and  myself,  ihat  we  make 
too  doubt  of  the  kini;'5  word,  and  bejieve  there 
ivas  danger,  thongh  not  so  apparent  to  us ;  but 
only  loth  to  allow  it  as  sufficient  in  a  legal  pro- 
ceeding, lest  what  his  majesty,  in  his  own  tiorti'. 
deserves,  by  after  princes  might  turn  to  a  dis- 
advantage. -That  which  we  urge  is,  how  far 
m  form  of  law  this  may  be  allowed,  we  shall 
argue,  and  that  briefly,  for  the  case  necdeth  no 
help.  For  this  point  I  take  ft  for  leave,  under 
your  lordships  favour,  that  in  legal  proceedings, 
and  regularly,  his  nuijesty*s  opinion,  and  certi- 
ficate in  things  of  fact,  is  not  binding.  Yea, 
but  they  say,  it  is  matters  of  state  and  govern- 
ment. For  that,  to  ask  the  oucstion,  whether 
or  no  raising  forces  thus  is  left  to  his  majesty, 
that  stands  and  falls  on  the  main  cause. 

My  Lords,  I  do  agree,  in  divers  cases  the 
king's  affirmative  shall  be  conclusive  in  matters 
of  fact,  that  .is,  when  it  is  not  so  triable  else- 
where; as  in  a  wTit  De  Ilege  inconsulto,to  stay 
proceedings,  when  the  king  certifies  matter  of 
met,  the  writ  mast  be  obeyed,  but  then,  withal, 
the  matter  is  triable  elsewhere.  But  these 
cases  will  not  match  ours.  As  for  tbat  great 
case  520  Ed,  1,  concerning  the  lords  marchers, 
that  the  king  was  *  Recordum  supefiativom,' 
to  say  no  more,  it  is  bat  an  alfegation  of  the 
king's  counsel. 

My  Lords,  the  reasons  whereon  I  shall  most 
rely,  to  avoid  the  sense  of  the  writ,  *  Salus  reg* 
*  periditabatur,'  is  thus,  That  though  it  dodi 
now  appear  by  the  Mittimus,  that  4  Aug.  the 
kingdom  was  in  danger  of  being  lost,  yet  it  is 
not  sufficient  in  law,  nor  can. our  demurrer  hurt 
us;  because  it  must  have  so  appeared  in  the 
writ,  4  Aug.  itself ;  for  the  writ  and  declaration 
iu  law  muat  ever  contain  precisely  so  much  of 
matter  as  is  necessarily  trae  to  warrant  tlie 
demand. 

In  this  to  sec  the  mischief,  if  a  darigcr  now 
dcclaFcd  mnkcs  the  case,  how  shall  the  subject, 
know  by  the  writ j  4  Aug.  whether  to  obey 
orno.^  Tlie  law  binds  not  a  man  to  divine: 
And  if  this  subsequent  declaration  shall  mend 
(he  case,  then  the  sphject  shall  be  a  wrong 
doer,  ejc  parte  facti,  whicfi  is  against  the  reiison 
oi  oiir  honl^B.  I  shall  remember  the  cases  pjit 
b^  Mr.  St.  John  to  another  purpose.  A  com- 
mission sent  forth  without  cause  expressed,  that 
commission  is  not  good ;  and  it  is  not  denied 
by  Mr.  Solicitor,  that  a  cause  must  be  set  to 
make  it  gbbd  hi  law.  And  if  your  lordships  be 
pleased  to  look  on  the  precedents,  as  I  know, 
you  -will,  which  the  Itin^s  iside  shall  bring  unto 
you,  your  lordships  will  find  the  dinger  turnefl , 
"from  the  first  wrft  to  the  last.  Nay,  in  the. 
writ  of  this  ^Tear'X  am  told  it  is  so,  out  of  their 
opinion,  fearing  the  writ  4  Atig.  was  not  so  good 
as  they  would  have  it.  They  put  it  into  the 
Mjttiiiius,  wlirch  they  knew  could  not  do  good ; 
but  they  did  it  only  to  cavil. 

But  histly,  admit  the  king  had  said  the  king- 
ddm  was  in,  such  instant  danger  of  loss,  and ' 


that  there  Was  an  instant  necessity  q{  the  com- 
mand this  way,  aiid  tlrat  this  could  not  have  ex- 
pected consideration -in  parliament ;  yet  if  the 
contrary  appears  in  the  record,  then  neither 
was  the  demurrer  a  confession,  nor  the  certifi- 
cate conclusive. — \  could  statid  on  many  other 
things,  as  that  the  danger  should  be  more  par- 
ticular, for  so  are  all  tne  old  precedents.  To 
say, '  salus  regni'  is  in  danger,  is  too  ^nerel ; 
as  in  a  protection,  they  mast  alledge,  m  what 
place  the  party  protected  is  employed,  gndly, 
In  the  Mittimus  it  should  not  be  that  <  Salos 

*  reg'  periclitabatur,'  but  how  *  Salas  reg'  peri- 

*  clitabatur,*  I  believe  it  is  meant  so ;  but  we 
must  now  look  to  rules  of  law.  Tree  it  might 
have  been  in  danger  before,  but  not  tuM ;  as 
in  the  case  of  indictment  upon  the  statute  of  8 
Hen.  6,  for  an  entry  opon  Whiteaker, '  existeos 

*  tene:nent.'  J.  S.  the  laws  will  not  take  notice 
of  the  time,  without  saying, '  tunc  ezistens,'  at 
the  time  of  the  entry. 

My  lords,  in  the  conclusion  upon  this  dis- 
course, it  appears,  I  have  so  spared  the  case, 
tbat  in  the  writ,  dated  4  Aug.  there  appean  no 
danger  of  the  kingdom  being  then  lost ;  and 
that  in  the  Mittimas  there  are  no  express  words 
of  danger  to  the  kingdom  instant  or  anivoida' 
ble.  If  it  were  so,  it  cometh  not  time  enough; 
for  it  should  have  been  in  the  writ  dated  4  Aug. 
And  if  there  had  been  such  expres^ng  of  such 
instant  danger  in  the  writ  4  Aug.  apd  in  die 
Mittimas,  yet  not  material,  if  otherwise  on  ^^ 
cord.  And  lastly,  this .  certificate  doth  not 
conclude  us. 

Thtis  tlien  to  shew  what  the  case  i^  and  what 
it  is  not,  I  have  put  out  of  the  coosidertition  of 
the  case,  all  considerations  of  such  danger  to 
the  kingdom,  as  are  unavoidable. — I  have  left 
nothing  in  the  case  but  consideration  of  pro- 
tecting merchants  against  pirates,  but  for  ordi- 
nary defence  of  the  sea.  If  the  case  doth  fell 
thus,  I  humbly  conceive,  that  in  this  place,  1 
mighr,  without  further  argument,  with  some 
confidence,  venture  my  client's  case  opon  your 
lordship*s  judgments,  noiwithstanding  any  \X^ris^ 
objected  ou  the  king's  part. 

Then,  by  your  lordship's  command  I  shall 
proceed :   having  laid  aside  the  Miltiraos  and 

*  Salus  regni  periclitabatur/ and  taklug  the  case 
bnly  On  the  writ  4  Aug.  which,  as  I  take  it,  is 
nothing  oi  datigcr  to  the  kingdoito,  but  for  pro- 
tecting merchants,  and  for  common  defence. 
The  case  stands  thus :  Thbt  thoughthere  be  no 
actual  invasion,  no  known  or  declared  eneaij; 
yet  the  klnc  out  of  his  judgment,  4  Aog.  11  Car. 
apprehendeth  and  foreseeth  danger  to  thekirtg- 
dom  in  point  to  be  lost ;  and  that  rtie  danger  is 
so  instant  and  Unavoidable,  that  it  requiretk 
this  aid.  Whether  the  king  out  of  parliament 
by  his  royal  power  can  command  this  supply  r 

r  have  ^endeavoured  not  to  mistake  Mr.  Soli- 
citor ;  it  were  an  mjury  to  requite  biin  flo  in. 
In  my  argument  I  shall  desire  leaved  hbid  hu 
course,  because  the  two  main  <jUe«li0DS  aft 
both  of  one  natttre,  though  dlfiiprent  ib  degree. 
Our  question  is, in  case  of  c6mmon  p^  agamst 
pirates.    Upon  th«  jifaole*  myeAdTs  to  U«*» 
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thnby  the  fdndamentiil  policy  of  England,  the- 
king  carniot  out  of*  parliament  charge  the  sub- 
ject, no  not  for  comnion  good,  unless  in  special 
cases,  and  of  a  difierent  nature,  or  dpon  diffe- 
rent reason;  nor  for  a  necessary  defence, 
though  in  the  king's  judgment  the  danger  be  in- 
stknt  and  unavoidable. 

My  lords,  in  the  debate  of  these  two  ques- 
tions, I  hare  learned  oT  Mr.  Solicitor  not  to 
say  ail  thptl  could,  but  so  much  as  is  neces-' 
sary,  and  as  he  hath  chalked  out  the  way.  I 
shall  inquire  of  this  power  by  arguments  upon 
practice  constant  and  allowed  in  time  of  good 
government,  when  the  liberty  of  the  subject 
was  not  trampled  upon  ;  and.  shew  it  by  acts  of 
parharnent,  reason,  and  authorities  in  both. 

My  Lords,  I  am  now  come  close  to  the  argu- 
ments on  the  main  :  before  I  begin,  give  me 
leave  to  profess  that  I  am  in  a  dilemma.  The 
question  will  be,  what  the  king  can  do  in  these 
cases,  b}' his  royal  power?  it  much  concerns 
him.  And  I  have  learned  out  of  a  6peech  of 
his  late  majesty,  what  it  is  to  debate  such  ques- 
tions. Not  to  argue  it  were  to  disobey  the  as- 
fu^iraent-of  the  court,  and  to  desert  my  client 
and  his  cause.  For  my  part,  as  your  lordships 
see  I  have  laboured  to  decline  the  main  ques- 
tion, I  should  be  glad  it  might  so  sleep. — I  shall 
not  ofTer  it,  if  happily  the  case  falls  off  in  the 
penning  of  the  writ,  and  not  of  the  king's  power. 
1  doubt  whether  the  way  of  argument  shall  do 
the  crown  a  dis-service. — Out  of  ray  duty  to  his 
majesty,  and  service  to  your  lordships,  I  humbly 
offer,  whether  your  lordships  may  not  think  it 
fitting  to  determine  the  question  upon  the  fram- 
ing o^the'case,  before  it  be  further  argued ;  and 
here  I  shall  rest,  or  upon  your  command  am 
ready  to  go  on. 

FHere  the  Lord  Chief  Justice  Finch  said, 
'  We  do  not  use  to  judge  of  Cases  by  fractions.'] 

My  Lords,  «ince  it  is  your  command  I  ihaJI 
obey,  and  go  on,  notwithstanding  the  bkorne 
orgumenium,  which  on  each  side  rhreatetieth,  I 
hope  his  majesty  will  excuse  us,  for  arguing  of 
that  which  cannot  else  be  d(>terroined.  And  as 
he  hath  given  way  to  an  argument,  I  hope  his 
coodness  will  excuse  us,  while  we  do  our  duty 
for  our  client.  And  if  Icrr  in  my  mtterials,  or 
in  the  way  of  my  Rnguingi  it  i*  from  the  defect 
of  iny  wisclora,  I  cannot  be  wiser  than  God  hath 
made  me,  and  hot  out  6r any  disaffectidn  to  th^ 
•ervice. — My  Lords,  I  hope  neither  his  miyesty ' 
*nor  your  lordships  will  think  it  a  point  of  h 
higher  nature :  yet  thus  far  I  assure  your  Idrd-' 
ships,  that  if  lioy  matter  or  consideration  of 
«tate  come  in  my  way,  I  dhlill  tread  as  lightly' 
as  I  cah ;  yet  I  must  cmi«  liberty  to  pi«k  out, 
some  to  refbr  to  your  lordship's  cotisioerttticMi, 
and  shall  forbear  those  things  that  are  unfit. 

JIHere  the  Ldrd  Chief  Justice  Finch  daid, 
<  Keep  you  within  the  boiinds  of  duty,  us  befits 
*  one  oryout  profession  at  the  Bar  at  Westmin- 
'  ster,  and  you  :ihall  have  no  interruption.'] 

My  Lords,  1  shall  be  very  wary  and  tender.' 
I  shall  now  open  the  divisiou  anq  parts  of  my. 
ftrgujkntot.  -     • 


My  negative  part  is  this.  That  the  king  can- 
not  out  of  parliament  charge  the  subject,  not 
only  for  the  guard  of  the  sea  against  pirates ; 
but  also  not  for  the  ordinary  defence  of  the 
kingdom,  though  the  king  judge  the  kingdom 
unavoidably  in  danger  to  be  lost.  And  in  this  ' 
I  must  take  in  the  defence;  as  well  the  defence 
at  land  as  sea. 

My  positive  part  is  this,  The  king  regularly 
is  to  be  at  the  charge  for  guarding  the  sta 
against  pirates;  and  for  the  defence  of  land  and 
sea  against  enemies,  so  far  as  he  is  able :  and 
that  the  king  hath  provision  for  both,  especially 
for  the  sea  service. 

In  the  prosecution  of  these  two  general  parts^ 
I  shall  not  only  propose  my  own  considerations, 
but  join  them  with  Mr.  St.  John's  as  I  can  fur- 
ther infer  them,  or  justify  them  against  Mr.  So- 
licitor's denial  or  evasion.  And  this  course  . 
will  necessarily  bringin  many  of  his  arguments, 
which  I  would  be  glad  to  spare,  if  the  cause 
would  bear  it,  bccaase  your  lordships  should 
not  think  that  I  do  nothing  but  repeat.  In  this 
way  I  shall  humbly  endeavour  to  dear  each 
part,  by  givirtg  a  reply  before  I  descend  to  other 
particulars.  And  where  I  conceiv.e  a  new  ob- 
jection, which  will  not  fall  within  any  former 
answer,  I  will  raise  it,  and  endeavour  to  lay  it. 
Into  these  general  questions  will  fall  many 
others  of  great  consequence. 

First,  such  as  not  being  the  main,  I  wiH  not 
draw  upon  pnrticular  debates.  Where  ther& 
is  any  thing  concerning  state  or  reverence,  I 
hope  to  admit  such,  and  save  my  client's  cause. 
Having  thus  unfolded  my  form  of  argument,  I 
descend  to  my  negative,  that  the  king  in  none 
of  these  cases,  without  parliament,  can  charge 
the  subject.  I  will  prove  it  from  reason,  which 
is  the  master  of  all  authorities,  as  Mr.  Solicitor 
said.  And  from  reason  drawn  frcttn  the  funda- 
mental policy  of  the  frame  of  this  English  go- 
vernment, in  the  necessary  attendance  of  the 
public  advice  in  parliament  upon  the  royal 
power.  And  secondly,  fVom  the  absolute  pro- 
perty the  subject  hath  in  his  land&  and  goods. 
From  these  two  things  I  shall  draw  my  reason. 
For  the  political  advice  in  parliament,  I  shall 
humbly  decline  all  school-disputes.  The  spider 
maty  make  poison  out  of  that  which  the  bee' 
inakes  honey.  I  3hall  omit  the  consideration 
of  sdine  points. 

I  shall  take  thy  rise  from  the  judgment  of 
king  James  1619^  in  his  speech  in  parliament; 
wherein  his  maj6sty  agirees,  that  the  king  in 
concerto,  can  do  no  taofc  thftn  the  fundamental 
laws  of  the  kingdom  dlloweth :  and  I  assure 
tnyselfhis  ihajesty  desireth  uotmore. 

Before  I  ehter  into  the  argument,  further, 
Whether  the  law  hath  intruited  the  king  out 
of  pariiament  in  either  of  the  cases  put :  I 
here  profess  for  kny  client  and  myself,  that 
while  we  speak  of  political  advice,  and  hcm  far 
a  governdr  subject  to  error  and  will  may  use  a 
regal  power,  we  do  always  with  thankfulness 
to  God  acknowledge  our  present  happiness  to 
be  blessed  with  so  just  a  prince ;  and  we  fetch 
iC  from- our  hearts.    And  w^r^  bis  majes^  so 
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immorUl  as  lie.desetTes,  and  sure  that  his  suc- 
cessors may  be  heirs  to  his  virtues  os  well  as  to 
his  erowfis,  we  should  wish  the  royal  power 
mihht  be  free  from  political  advice,  and  unli- 
mited. 

[Here  the  Chief-Justice  Finch  said,  'This 
'  belongs  not  tu  ihc  Bar  to  talk  of  future  govern- 
<mcnt;  it  is  not  agreeable  to  duty,  to  have 

*  you  bandy  nliat  is  the  liopes  of  succeeding 

*  princes,  when  the  king  hath  children  of  his 

*  own  that  are  like  to  succeed  him  in  his  crowns 

*  and  virtue*/]  * 

My  lords,  for  that  whereof  I  spa^ke ;  I  speak 
«s  looking  far  off  many  ages,  five  hundred  years 
hence. — My  lords,  because  I  might  run  into 
Furiher  error,  if  I  should  not  take  your  advice, 
I  shall  slip  over  much ;  and  the  sum  of  all  is. 
First,  An  argument  from  the  policy  of  England, 
in  the  necessary  attendance  in  the  particular 
advice  in  parliament.  Secondly,  It  will  be 
from  the  absolute  property  that  the  subject 
hath  in  tiis  goods,  taking  that  for  granted, 
against  the  book  of  Cowel  written  in  the  time 
of  king  James,  who  under  the  word  Parliament, 
speaking  of  the  king's  power  out  of  parliament, 
saith,  the  power  in  parliaments  is  but  a  pious 
policy.  But  thb  was  complained  of,  and  by 
proclamation  the  book  was  denied.  Your  lonj- 
«hips  also  know  of  another  book  that  was  sen- 
tenced upon  the  same  occasion.  The  use  that 
I  make  of  it  is  this :  if  the  frame  of  English 
govenunent  stands  in  the  royal  power,  and  the 
subject  hath  property  iu  his  goods ;  then  the 
adequate  reason  of^  both  from  these  is,  that 
therefore  the  kin^^  can  without  parliament 
charge  the  subject  m  his  estate,  though  in  pre- 
tence for  common  good,  no  more  than  a  prmce 
500  years  hence,  if  subject  to  error  or  wil^  may 
if  he  wilL  upon  any  occasion  or  no  occasion,  at 
what  rafe  he  will,  charge  the  subject  to  the 
height.  As  to  the  advice  political,  if  the  king 
can  do  this  alone,  what  is  become  of  the  policy 
for  which  the  political  advice  was  made  attend- 
ant to  the  regal  power  ?  '  Ne  respublica^  &c/ 

Secondly,  If  the  subject  hath  a  property  in 
his  goods,  how  is  it  in  the  power  of  any  one 
alone  to  charge  that  ?  This  reason  I  must  not 
leave,  for  on  this  the  case  stands  or  falls; 
though  there  be  many  books  and  cases^  yet  all 
are  from  reason,  but  especially  when  these 
stand  together.  The  reason  seems  so  strong, 
that  it  ever  holds  in  ordinary  power.    It  holds 

*  pro  bono  publico  et  pro  defensione,'  he  canilot 
make  a  charge  in  ordinary  things;  and  Mr. 
Solicitor  did  not  deny  the  force  of  this  objeo- 
tion.  The  answer  stands  thus :  Admit  it  be 
agreed,  that  by  the  policy  of  the  kingdom  the 
king  cannot  charge  the  subject,  yet  t{]e  king 
may,  without  advice  iu  parliament,  in  cases 
extraordinary;  where  in  his  judgment,  the 
safety  of  the  kingdom  is  in  instant  danger,  and 
that  the  business  will  not  admit  of  the  calling 
of  a  parliament.  He  fortified  this  part  of  his 
distinction,  with  strong  reason ;  for  in  such 
cases  property  must  yield,  for  *  salus  populi 
^supremalex;  et  nece«si(as^  lex  temporis,  ct 


*  quod  oogit  defendit,'  all  are  true;  and  to  tbi^ 
some  home  canes  mere  put;  as  for  boildioK  of 
bulwarks  upon  another  man's  land,  and  baroio^ 
of  com  in  1588.  And  then  foreaeeiog  the  Iq- 
counter  of  a  reply,  he  saith  the  subject  most 
not  say,  that  altliough  the^  power  be  to  ibe 
king,  he  will  inlarge  his  power,  tor  the  king 
can  do  no  wrong. 

This  prmufade  hath  a  fair  shew,  sad  m^ 
go  far ;  yet  I  hope  to  give  it  a  full  reply,  fijf 
this  distinction  the  whole^  frame  of  political 
advice,  is,  under  favour,  destroyed.  I  shall 
shew  the  contrary  by  reason  and  experieuct 
For  the  distinction  between  danger,  ordiiuiy 
and  extrtordinary,  where  the  king  doth  think  a 
danger  and  a  parliament  caimot  be  called: 
that  distinction,  I  say,  must  needs  destroj  the 
policy  in  the  whole ;  for  as  I  conceive,  the  end 
of  that  policy  was  but  this;  for  elte,  what 
could  it  be  ?  As  it  will  ever  be  in  the  will  aad 
desire  of  a  good  prince  to  do  all  good  for  the 
subject,  to  whom  this  advice  by  parliameDt  caa 
do  no  hurt;  so  what  case  soever  sliould  happca 
many  a^es  after  for  that  posterity  will'lool 
upon  it,  It  should  never  be  in  the  power  of  aor 
governor  to  become  subject  to  will  or  error,  if 
he  would  so  do  to  hurt  the  kingdom.  That 
policy  was  not  made  so  much  for  a  good  kio^ 
out  looking  what  might  happen  manj  agb 
afler. 

If  you  allow  such  a  prince  power  eitraor- 
dinary,  and  make  him  judge  of  the  occasioo;  | 
then  in  substance,  though  provision  be  madt, 
yet  after  his  declaration  we  must  make  further 
provision.  Yet  may  some  say,  here  \itym 
and  tt$e;  because  he  may,  so  he  will  Tnie,it 
is  unmannerly  to  say  so  of  anv  ordinarj  hhq; 
but  under  favour,  it  is  allowable  to  say  be  mai, 
if  he  j^ill:  then  if  we  leave  him  that  libcrtr, 
in  such  cases  he  hath  no  restraint,  but  his  will. 
Butit  is  said,  the  law  will  not  presoine  aoj 
such  thing.  The  law  doth  not  presume  a  will, 
but  the  law  looks  on  things  that  may  be,  as«e>i 
as  on  things  that  will  be.  True,  the  law-bouU 
say,  the  king  can  do  no  wrong ;  which  protci, 
timt  it  is  possible  for  a  governor  in  his  iodin- 
tion  to  incline  to  wrong,  and  therefore  the  la' 
hath  taken  a  care  that  he  should  do  oooe; 
for  he  camiot  make  a  disseisin  nor  discontmo* 
ance.  There  may  be  an  inclination  to  eotrr; 
but  the  law,  because  be  should  do  no  wra&t 
hath  made  this  aa  void :  which  is  not  a  dir 
ability  in  the  king,  but  a  prerojgative,  to  loaki 
him  come  the  nearer  to  the  divinity  in  the  at* 
tribute. 

I  shall  offer  the  judgmenu  of  several  afesia 
England ;  they  ever  thought  it  a  daw«* 
thing,  when  they  thought  any  restraint  nttiogi 
to  allow  any  exception  whatsoever,  tbo^il 
cayse  for  it,  lest  the  PMrty,  that  was  meastto 
be  restrained,  should  be  judge,  and  then  go  oat 
when  he  would.  Tbonaas  of  Beckett,  be  wooW 
not  swear  to  tb^  laws  of  Uen«  8,  uokss  h( 
might  put  in  tlus  expression,  <  Salvo  honott 
Dei.'  The  king  never  meant  to  violate  an;  « 
these ;  but  if  that  had  been  allowed,  th^cleiff 
had  bf  en  judges  of  that,  tberefon  the/  wM 
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not  be  satisfied :  at  this  day  we  have  aD  expe- 
rience of  tbe  opinion  of  kings  themselves  in 
this  case. 

I  shall  proceed  to  the  practice  of  our  kings. 
In  all  acts  of  parliament,  where  they  had  ever 
a  desire  to  declare  the  king  limited  or  re- 
strained, if  they  did  admit  of  wiy  exception, 
they  woold  have  it  in  words  so  punctual,  that' 
they  would  not  admit  of  any  matter  of  evasion, 
^r  fear  hereby  his  nrocc^ing  mi^ht  be  at 
large.  In  the  Grand  Charter  of  kmg  John, 
*  Nullum  scutagium  imponatur,'  there  was  a 
clause  of  exception ;  true,  there  was  a  reason 
to  except  how  all  (not  as  Ed.  1,  would  have 
done)  saving  the  aid  due  and  accustomed ;  but 
the  *  feire  fitz  chevalier,  &c.'  and  so  was  Mag. 
Char,  though  not  in  th»  roll,  so  careful  they 
vrere  to  have  no  words  that  give  any  such  light. 
I  come  to  tBe  statute  of  35  £d.  1,  against 
aid,  saying  the  antient  aid  due  and  accus- 
tonned :  no  doubt  but  in  these  words  there  was 
no  more  saved  than  law  must  allow  the  king, 
and  the  parliament  did  so  mean ;  yet  when 
that  same  act  came  out,  the  subject  was  not 
satisfied,  and  therefore  the  statute  De  Tallagio 
non  Coocedendo  was  made  to  take' away  the 
exception  in  that  act.  The  statute  28  £d.  1, 
after  the  confirmation  of  two  charters,  and 
divers  additions,  there  comes  at  last  a  '  salvo 
'jure  coronse.'  Your  lordships  will  find  in  his- 
tory how  all  this  was  satisfied.  And  S9  £d.  1, 
at  a  parliament  held  at  Lincoln,  the  king 
n&adc  a  confirmation  without  a  salvo,  and  yet 
none  will  deny  the  right  of  the- crown;  the 
lords  did  intend  to  preserve  that.  Thus  your 
lordships  see  the  opinion  of  this  kingdom,  from 
tiine  to  ttuie,  how  carefiil  they  ever  were  in  all 
their  acts,  to  leave  any  way  whereby  that  which 
they  did  intend  for  their  good  might  be  avoided'. 
Notv  whether  in  this  case  there  might  not  be  an 
avoidance,  I  humbly  leave  it  to  vour  lordships' 
judgments.  But  betope  I  go  nirther,  it  may 
be  demanded,  how  came  in  those  savings  into 
those  acts,  if  ihe  parliament  did  not  like  them, 
and  if  they  were  put  in  here  was  a  trust  ?  I 
shall  give  a  double  answer  in  the  case;  thoueh 
a  salvo,  yet  it  will  diflfer  from  our  case :  the 
king  was  not  judge  there,  but  your  lordships 
are  judses  between  the  king  and  hb  peo]  ie : 
bot  in  tlus  case  the  king  is  to  be  judge  of  the 
necessity. 

Bat  to  give  you  the  troe  answer,  tlie  excep- 
tion never  came  in  originally  from  both  houses, 
but  from  the  lords  themselves;  this  may  seem 
strange.  It  was  the  difference  of  those  times 
and  ours  in  making  acts  of  parliament ;  those 
were  not  times  of  granting  all,  or  denying  all, 
but  to  answer  some  as  to  some  part,  and  some- 
times an  exception.  And  this  being  read,  the 
act  drawn  up  upon  the  whole  by  the  king's 
council ;  ana  this  mischief  was  found  out  5 
lien.  4,  and  from  that  time  all  petitions  were 
wholly  granted  or  denied.  So  your  lordships 
see  bow  these  savings  came  in,  not  by  the  sub- 
jects, Imt  by  the  penning  of  the  acts  by  the 
'king's  council.  The  last  exantple  is  in  iaic 
times  in  the  late  parlitmeoti  in  the  Petition 


of  Right  now  printed,  which  was  lon^  in  debate 
in  parliament  against  loans  and  biUetting  of 
soldiers.  After  the  Petition  had  passed  the 
lower  house,  that  those  things  were  against  the 
law,  there  was  a  proposition  in  the  upper  house 
concerning  the  addition  of  a  clause  of  saving.  ' 
Upon  the  Journals  it  .appears,  that  there  were 
several  conferences  between  both  bouses, 
where  the  reasons  are  mentioned,  and  do  ap- 
pear. And  in  the  several  conferences  the  coin- 
mons  did  not  yield,  but  the  Petition  passed  ab- 
solutely ;  and  the  reason  was,  because  to  put 
in  that  Saving  was  to  undo  the  Petition. 

To  conclude  \his,  to  shew  the  experience  of 
such  an  exception,  Mine  assensu,  what  it  hath 
wrought  in  former  ages,  as  that  of  Normal) dy^ 
though  foreign ;  yet  to  shew  what  such  a  thing 
did  work  there.  It  had  the  same  privileges  we 
claim,  and  much  of  their  law  came  in  here  with 
William  the  Conqueror.  Lewb  the  11th  taxed 
them  high ;  they  made  complaint,  he,  on  the 
complaint  acknowlcdgeth  it,  and  would  tax 
them  no  more  but  on  great  occasions :  what 
followed,  those  histories  plainly  declare.' 

Having,  as  t  hope,  taken  off  the  bulk  of  tbal 
distinction,  I  shall  further  shew  how  it  doth  not 
stand  with  tl)e  practice  of  the  common  law.  It 
is  a  fundamental  rule  in  our  law,  rather  a  mis- 
chief than  an  inconveniency :  for  when  nothing 
can  ^e  so  absolute  in  government,  but  that 
there  ma^  be  one  case  or  other  wherein  there  is 
no  provision  made,  all  the  care  men  take  is  to 
chose  the  least.  Now  his  rule  is  rather  a  mis- 
chief than  an  inconvenience.  Now  mischief  is 
that  which  perhaps  may  fall  out  never  ;  or  if  it 
doth  fall  out,  yet  seldom ;  for  if  it  were  a 
thing  that  might  commofaly  fall  out,  it  were 
an  inconvenience.  On  this  fundamental  rule, 
the  law  concerning  lands  and  liberties  is 
thus  grounded.  True,  thercj  might  be  a  mis- 
chief for  want  of  this  power  in  a  c&^e  extra- 
ordinary ;  but  the  mischief  perhaps  never,  or 
seldom  falleth  out.  But  to  allow  the  other, 
would  be  an  inconvenience  daily.  I  desire 
your  lordships  to  cast  your  eye  upon  a  learned 
writer,  Commes,  fol.  107, 131, 180, 181,  where 
in  the  whole,  putting  them  all  together,  speak- 
ing of  the  danger  that  might  come  to  a  state 
for  want  of«  power  to  raise  supplies  for  resist-* 
ance,  giveh^a  commendation  of  the  govern- 
ment of  England  :  true,  he  doth  go  so  far,  saith 
he,  **  it  is  hard  in  a  defensive  war,  that  any  pre- 
paration which  must  be  great  and  long  about, 
can  be  so  acted,  but  that  princes  may  take  a  ^ 
timely  notice^  to  call  togettier,  and  advise  by 
parliament.  In  the  Low-Countries,  where  thev 
have  wars,  though  they  have  an  excise  for  ordi- 
nary, yet  they  do  it  not  for  extraordinary,  with- 
out consent  in  parliament.*' 

My  lords,  I  go  on:  admit  an  enemy  read?  to 
land,  no  possibility  for  a  parliament  ;  see  now 
the  case  will  now  stand.  I  shall  leave  it  to 
your  lordships  consideration,  whether  there  be 
an  absolute  necessity,  infrm  et  txtra^  to  com- 
mand, and  then  to  shew  there  is  ^  command, 
and  by  what  law  ;  and  by^hat  law  .that  is  more 
suong  than  the  positive  Uiw  of  the  kingdom ; 
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nod  dotik  work  more  in  point  of  fear.  I  do  put 
this  )>j  way  of  admittanice.  Id  that  caap  tfa^re 
l^oeth  out  a  writ,  a  Mandamus  Etogaatea;  but 
It  is  in  '  Articulis  necettitatis  et  quatenus  a 
nandamtts  rogantes,'  not '  9ub  pxna  forisfact/ 
of  all  you  can,  but  for  your  own  preservation, 
•nd  sal^ty  iof  tbe  kin^m.    These  writs  have 

C9  forib  in  such  times,  when  there  hath 
a  a  near  danger,  and  that  hath  served  ,tiie 
turn ;  for  that  mstinct  of  nature,  that  did  make 
some  part  of  the  kingdom  desire  government 
for  preservation,  the  same  instinct  of  nature, 
doth  infer  to  contribution  for  defence :  nay, 
that  is  a  stronger  law  than  ours ;  for  that  law 
which  ariseth  from  one's  own  breast,  as  it  doth 
commnnd,  so  it  doth  compel:  there  need  no 
law  without,  when  there  is  a  judge  within. 
Now  in  times  of  necessity,  there  is  a  law  that 
doth  compel ;  nay,  there  is  a  stronger  penalty 
than  our  laws  can  imagine  ;  for  our  laws  can 
make  but  a  penalty  of  all  that  you  have  ;  but 
how  ?  To  the  king.  But  when  there  is  a  dan- 
ger from  an  enemy  there  is  not  only  a  danger  of 
108111^  all  that  one  hath,  hut  of  losing  Uves  and 
lands,  and  all  that  we  have ;  and  sdl  into  the 
hands  of  die  eoemy. 

Put  the  cose  an  enemy  was  landed,  to  shew 
what  (lie  puwers  are  by  our  laws  in  that  case 
for  deiience ;  when  tiiere  is  particular  appear- 
ance of  instant  aud  apparent  dauber,  in  that 
•  case,  particular  property  must  yii'ld  much  to 
necessity.  Tliese  cases  our  books  warrant,  as 
building  of  bulwarks  on  another  man's  ground, 
and  burning  corn.  In  1586,  there  was  an  actual 
danger,  and  then  it  was  just  to  take  corn  or 
grass,  or  any  thing  to  raise  supplies.  But 
where  do  any  of  our  books  say,  that  upon  fear 
.of  danger,  though  in  the  king's  case,  a  man  can, 
wiUiout  leave,  make  a  bulwark  in  another  man's 
^  land  ?  I  do  not  read.  As  your  loitiships  may 
observe  in  this  case,  of  apparent  danger,  the 
power  of  the  king ;  observe  withal  the  power 
.of  the  subject,  and  oat  of  what  principle  this 
doth  grow ;  whether  out  of  a  form  of  law,  or 
out  of  necessity.  In  these  cases  of  instant  dan- 
ger, and  actual  invasion,  it  is  not  only  in  the 
power  of  nhe  king,  but  a  sul^ect  may  do  as 
much  in  divers  cases.  For  if  there  be  an 
actual  war,  tlie  subject  may,  without  any  direc- 
tion, do  any  act  upon  any  man*s  vand,  and  in- 
vade any  property  towards  defence :  it  is  tbe 
law  of  necessity  that  doth  it.  Nay,  in  that 
case,  the  subject  may  prejudice  the  king  him- 
self in  point  of  property.  Jf  an  enemy  be 
landed,  and  a  subject  take  away  the  horses  of 
the  king,  he  may  justifj^  it  in  any  action  ;^as  in 
case  of  a  castle  or  city,  if  they  can  justify  there 
was  a  necessity,  they  may  pull  down  the  walls 
or  blow  up  the  city.  In  this  case  there  is  no 
manner  uf  mischief  if  subjects'  ^ods  be  taken 
by  the  king,  or  any  man ;  and  w  that  instant 
necessity  be  impioyed  to  the  public  good. 
Levis  timor  will. not  fier>'e;  fi>r  then  a  man 
cannot  enter  for  fear  of  force,  but  for  such  a 
lear  as  ariseth  from  an  actual  and  apparent 
danger ;  then  there  can  be  no  loss  to  t  ne  sub- 
ject in  that  case.    Secondly,  on  the  other  side 


I  tiudl  shew,  what  goods  were  taken  for  puUic 
use,  were  taken  by  way  of  loan,  and  satisfactioQ 
was  made  for  them. 

Tbe  Second  DayV  Abgumsvt  of 
Mr.  HOLBORNE. 


May  it  please  your  lordships;  To  i 
the  question  whereupon  I  left  o6f  my  aignoiwt 
the  other  dav,  whether  the  kinjg  of  England 
can  chaife  tne  aukjecta  for  findmg  of  ships  st 
their  own  costs,  only  upon  the  king's  judgmeot 
of  an  infttaat  danger.  First,  whether  for  it- 
fence  of  merchants  against  pirates.  Secoadlj, 
for  ordinary  defence  of  the  sea :  and,  tbinUy, 
for  defence  extraordinary  azaiost  an  cneoji 
only  out  of  the  kiog^a  apprehenaioo  of  ao  iih 
stant  danger,  which  cannot,  in  his  judgnttt, 
expect  a  supply  elsewhere. 

Not  to  repeat,  yet  in  9  word  or  tw<v  I  sbail 
open  my  proceeding  on  this  question  ;  aud  tbe 
rather,  for  that  I  fold  some  misappreheosioo, 
as  if  I  had  granted  more  than  I  meant,  wlucb 
is  £t  to  clear. 

The  sum  of  all  was  bnt  this,  that  tbe  liog 
could  not  charge  tbe  subject  in  aoy  of  these 
cases.  The  reasons  I  ui|^  were  bat  sbonlj 
thus  :  that  tbe  subjects  of  England  having  au 
absoIuLe  property  in  their  goods  and  esutes, 
and  the  policy  of  parhanientary  advice  being  to 
prevent  charge  only,  thea  on  no  occasion  ooe 
might  err  by  weakness,  by  evasion  or  will: 
tliat  therefore  the  king  oonld  not  charge  is  aajf 
of  these  cases,  without  parliament ;  for  thai 
so  he  might  charge,  if  he  would,  as  on  occsmoq 
so  on  no  occasion,  as  to  7/.  so  to  17/.  Tint 
if  this  held  in  ordinary  charges,  you  ma?  noi 
exert  extraordinary  occasions,  though  instant 
in  the  king's  opinion  ;  for  so  a  king  intendiog 
to  do  nothing  by  bis  policy  without  parliamen- 
tary assistance,  he  may,  if  he  would  so  declare, 
charge  at  pleasure,  on  no  necessary  occssion, 
or  .beyond  all  proportion.  This  dj^tinction  I 
endeavoured  to  take  o6F,  shewing  it  did  des- 
troy the  end  of  the  policy. 

That  there .  was  no  necessity  of  such  a  dis- 
tinction here,  I  shewed.  There  was  one  thiiis 
which  I  forgot,  for  destroying  of  the  distinctioo 
from  necessity,  and  leaving  the  king  judp  of 
the  necessity;  tliat  in  judgment  so  to  do  it,  is 
all  one  as  to  leave  it  to  him  artNtrarily,  if  be 
will,  which  is  that  onW  which  was  intended  to 
be  prevented ;  if  he  will,  was  part  of  tbe  Charge, 
if  not  the  principal,  in  tbe  lower  house  of  par- 
liament, against  the  Divine  for  his  Seimon.  1 
have  seen  the  charge  for  holding  the  king  bad 
a  power  in  case  of  necessity,  and  leaving  tbe 
king  judge,  and  so  at  liberty  and  pleasure  it 
ho  will.  This  I  do  but  touch  here ;  for  I  must 
make  use  of  it  in  ilie  main;  and  under  fiiTOor 
shall  make  the  case  somewliat  like. 

For  the  other  two  matters,  that  when  daoger 
is  apparent,  there  was  no  need  of  positive  laws, 
I  va%ed  it  thus;,  not  admitting  any  thinjr,  where- 
in I  desire  not  to  be  mistaken.  Admit  no  writ 
of  positive  command,  yet  the  aobject  will  be 
then  under  a  stronger  law,  which  as  it  dotb 
commandi  so  it  doth  compel,  that  is  tbe  lair  ct 
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neceasityy  which  is  the  stroni^est  of  all  laws;' 
with  which  the  judgment  carrieth  an  execution, 
and  that  this  law  comniandeth  under  a  greater 
penalty:  for  though  not  under  pain  of  for- 
H'iture  to  the  king,  which  as  to  the  cause  of  for- 
feiture, i«*  hut  ad  ierrorem  ;  yet  under  the  true 
pain  of  forfeiture  of  all  to  the  enemy,  from 
whom  we  must  look  for  no  mercy. — Lastly  that 
of  an  actual  invasion,  and  necessity  withal,  that 
not  by  any  positire  law  of  the  kingdom,  but  of 
the  general  law  of  necessity,  which  is  above  all 
laws,  for  the  public  good  private  good  doth 
yield  on  all  parts.  Of  these  too  last  I  have 
bQt  touched  here,  to  shew  what  I  mean ;  I 
shall  speak  further  of  them  both  towards  n)y 
conclusion,  in  my  answers  to  Mr.  Solicitor's 
objections. 

I  shall  now  proceed  to  make  good  out  of  our 
books  of  latv,  that  the  law  doth  not  leave  ii  in 
the  power  of  the  king  (in  respect  of  such  a 
king  as  possibly  njay  be)  to  lay  any  charge  upon 
the  subject  but  only  in  such  cases  where  the 
law  hath  made  such  provision,  that  if  he  would 
he  cannot  miscarry. 

In  this  place,  because  it  is  taken  for  q  maxim, 
that  the  kmg  can  do  no  wrong;  and  therefore 
the  law  doth  repose  this  trust  in  him,  of  charg- 
iug  without  any  danger  at  all :  I  shall  shew, 
that  the  same  law  doth  take  notice  how,  and 
in  what  cases  (he  king  can,  as  much  as  in  him 
lieth,  do  amiss;  and  where  the  law  is  sparing 
to  leave  the  king  an^  power  to  lay  a  charge  on 
the  subject,  even  m  small  things,  when  the 
quantum  rests  in  his  judgment.  It  is  true,  the 
law  doth  allow  the  king  to  command  payment 
of  monies  in  some  cases ;  yet  where  the  quaji- 
turn  or  occasion  is  subject  to  a  trial ;  the  ground 
of  all  this  is,  that  the  law  sees  the  king  may 
incline  to  mistake^  though  as  a  king  he  can  do 
no  wrong. 

This  may  seem  a  nicety,  hut  under  favour  it 
is  clear.  This  resteth  in  the  distinction  of  a 
double  capacity  of  a  king,  as  a  natural  man; 
and  to  say  in  this  respect  he  cannot  err,  is 
strange !  human  nature  is  not  capable  of  that 
prerogative  at  the  best;  and  they  are  subject 
to  natural  infirmities  of  the  bod^,  and  must 
die:  even  so  of  the  understanding  and  will. 
And  so  yop  see  the  law  must  take  notice  of 
possible  mistake  in  government;  and  this  pos- 
sibility in  another  is  no  injury  to  a  good  prince, 
but  sets  off  his  merits  with  a  greater  lustre. 
This  is  not  only  true  for  smaller  things,  but 
even  in  the  greatest.  How  many  acts  of  par- 
liament have  we  in  print  (of  which  your  lord- 
ships are  judges)  declaring  the  king's  mistakes 
in  the  acts  themselves  by  way  of  complaint, 
and  providing  remedy  for  the  future,  yea,  in 
their  own  times.  To  instance  in  one  long 
since,  cast  your  eyes  .upon  the  beginning  of  the 
acts  of  parliament  of  Edward  Sd's  time,  where 
we  find  a  statute  for  the  government  of  the 
realm. 

As  the  law  saith,  he  may  inclipe  to  mistake 

in  his  natural,  so  it  hath  taken  care,  that  in  his 

politic  capacity  he  shall  not.    And  therefore, 

lest  possible  errors  of  the  natural  body  should 

roL.  HI. 
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reflect  on  the  body  politic,  the  law  hath  pro- 
vided ancient  means  to  prevent  it,  which  was 
a  writ  of  flrf  quod  damnum.  Na.  Br.  saith,  that 
if  any  damage  be  to  the  kint;'s  subjects,  the 
patent  is  in  law  naught :  As  if  the  kmg  grants 
a  fair,  and  there  is  an  ad  quod  damnum  brought, 
to  enquire  wliat  fairs  were  kept  by  it;  if  found 
a  damage,  the  patent  is  void :  The  books  arc 
full  of  such  cases.  It  is  true,  that  in  some 
cases,  the  books  do  allow  the  king  to  lay  a 
charge  upon  the  subject,  yet  not  in  every  case 
for  public  good  ;  but  only  in  some  few,  which 
indeed  have  been  antient,  and  indeed  of  the 
very  essence  of  necessary  traflGfc  and  intercourse, 
between  one  part  and  another  of  the  kingdom  ; 
as  murage,  to  keep  the  commodities  ?old  the 
safer;  toll,  for  a  fnir  or  market,  towards  M'O 
maintaining  of  it:  pontage  and  paveaj;e,  for 
the  bettering  of  pnssages.  And  m  all  these 
cases  the  king  may  grant  a  sum  of  nioisey  la 
be  paid  ;  yet  as  it  is  in  this  roinmon  g^'od, 
somebody  must  have  the  power  to  gnvnt,  and 
that  can  be  none  hut  the  king.  So  if  the  king 
should  grant  on  no  occasion,  or  howsoever, 
which  is  enough  for  me,  a  sum  too  gi-eat,  grealtr 
thun  the  benefit  ilie  subject  shall  receive,  it  i^ 
void  in  law.  If  the^  subject  hath  not  a  quid 
pro  quo,  then  no  charge;  5  Report:  and  iij 
this  case  there  is  a  judge  of  the  justness  of  the 
proportion,  besides  the  kingt  And  this  is  when 
a  patent  corneth  to  be  questioned,  if  the  toll 
be  laid  too  high,  then  the  same  patent  is  nwuglit. 
Thus  then  you  see  how  fhr  it  is  that  the  hw 
doth  agree,  that  the  king  shall  lay  charges  upon 
the  subject,  only  out  of  common  and  ordinary 
hecessity,  there  must  be  fomebody  to  hav? 
power.  But  then  there  is  a  further  remedy  of 
a  mistake. 

Here,  before  I  leave  this,  I  will  make  a 
double  use  thereof.  First  to  shew,  that  if  the 
law  doth  not  permit  the  king  any  absolute 
power  in  this  trifle,  shall  the  king  do  it  in  so 
great  a  matter  where  you  sliall  have  no  judge 
hut  himself  of  the  occasion  and  proportion? — 
I  next  observe,  wlierc  the  law  permits  the  king 
to  charge  in  any  case  arbitrarily,  it  is  but  where 
this  power  doth  arise  by  original  contract,  and  - 
precedent  consideration  and  agreement  for 
land;  and  then  aot  quatenut  as  a  subject,  but 
yuatenus  as  a  tenant,  only  as  'ratione  tenune,' 
m  respect  of  the  particular  signory  and  depend- 
ance,  not  in  respect  of  the  general  signory  of 
the  kingdom. 

My  lordft,  it  is  true,  at  the  common  law  the 
king  bad  a  power  and  liberty  to  charge,  till  he 
was  restrained  by  statute,  which  was  aids  '  pur 
'  faire  fitz  chevalier,  pur  file  marrier,  pur  ran- 
'  some,'  and  taxing  of  antient  boroughs :  and 
these  aids,  too,  were  in  respect  of  particular  sig- 
norj', '  quatenus  tenentes.' 

The  next  thing  that  I  observe  is,  that  the 
policy  of  the  kingdom  so  little  delights  in  tliese 
mcertainties,  though  it  ariseth  of  contract  and 
consideration,  that  in  case  of  these  aids,  tlie 
law  would  not  allow  tlmt  inconvenience  of 
leaving  them  to  an  arbitrary  charge,  but  in 
some  case  settled  a  proporiioo.    It  is  true,  iw 

3b 
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case  of  ransom,  because  no  man  can  tell  the , 
certaimy  of  that,  it  is  left  at  larce. — This  I  Hir- 
ther  observe,  by  the  common  law,  where  ti.e 
charge  is  in  respect  of  the  tcneucy;  yet  if  the 
charce  ccmes  often,  as  the  kiaa  pleuseth,  there 
the  law  (lid  not  leave  it  to  the  kiug's  judgment; 
as  in  tscuage,  which  is  a  profit  arismg  to  the 
king  in  resptct  of  the  sij^uory.  Though  the  law 
allowed  the  said  aids, '  pur  fairo  fitz  chevalier,' 
and  *  pur  file  marritr,*  because  thej;  could  hap- 
pen but  once ;  but  escuaiie  that  ndght  happen 
ofien,  the  law  would  not  allow  that  to  be  un- 
certain; it  must  be  assessed  in  parliament,  as 
in  the  charter  of  king  John,  which  was  always 
held  to  be  no  more  than  the  common  law. 

My  lords,  upon  the  whole,  I  desire  your 
lordships  to  consider  how  unwilling  the  law  is 
to  leave  the  king  a  liberty  to  charge,  cvtn  in 
the  kind's  case,  at  common  law  ;  und  how  re- 
strained by  r.ct  of  parliament,  where  the  com- 
mon law  hoforc  did  give  liberty.  Next  observe 
that  the  law,  in  none  of  the  said  cases,  nor  I 
believe  in  any  other,  doth  permit  a  power  to 
lay  an  immediate  charge  upon  the  subject,  but 
only  in  laving  a  charge  to  be  }und  in  ref  pcct  of 
the  benefit  which  he  liaih  received,  which  is  fit 
to  pay,  and  none  are  compelled  to  receive  it 
or  pay  it;  for  if  he  will  not  have  the  benefit,  lie 
may  refuse  to  pay  it  even  'in  cases  between 
king  and  subject.  In  the  ca*e  of  loll,  pontage 
and  pavea^e,  it  is  not  laid  so  on  the  sulject, 
that  he  shall  pay  it  whether  he  will  or  no;  but 
as  there  is  a  benefit  by  the  pontage,  ^c.  which 
cannot  be  maintained  without  charge,  it  is 
therefore  just  that  those  thr^t  have  the  benefit 
should  bear  the  charge.  Lastly,  I  shall  ofi'er, 
that  even  in  cases  wht^re  the  king  doth  lay  a 
charge  guateaut  rex,  it  is  not  so  kit  unto  him, 
either  for  the  occasion  or  proportion,  as  that  if 
be  will  lay  never  so  much,  he  may ;  for  if  it  be 
unreasonable,  the  law  dcith  make  it  void,  as  in 
case  of  toll,  if  unreasonable. 

My  inference  is  this :  if  the  law  be  thus  care- 
ful in  small  things,  as  penny  matters,  whether 
or  no  tl>c  law  will  make  no  provision  in  the 
main,  but  leave  the  subject  to  the  absolute  li- 
berty of  the  king,  to  charge  the  suhjcct  when 
he  will  say  the  kingdom  is  in  danger,  and  where 
there  is  no  judge  at  all }  I  will  conclude  with 
book-cases,  m  the  point,  that  the  law  doth  not 
leave  a  power  in  the  kinj  to  charge,  though  it 
be  in  the  king's  judgment  ?  pro  lono  publico ;  as 
in  the  case  of  granting  an  olHce.  The  king 
cannot  at  this  day  regularly  create  an  office  in 
itself  with  a  fee,  hpt  in  law  it  is  void;  though 
the  oflfice  in  itself  hath  a  shew,  nay,  it  miiy  be 
pro  honopjib/ico.  P.  11  Hen.  4,  15,  16,  and  in 
14,  a  grant  of  an  oftice  of  measuragc  with  a  fee 
void  ;  nnd  that  very  thing,  13  Hen.  4,  was  com- 
plained of  in  parliament,  that  it  was  against  the 
law,  because  it  ^yas  in  charge  of  the  people;  to 
which  the  king  answers, let  tne  laws  and  statutes 
be  performed.  In  t^e  Roll,  amongst  the  Ad- 
judicate s,  the  reason  is  expressed,  *  quia  sonat 
*  in  pnTJudicium  populi.'  16  Ric.  5,  the  king 
grants  to  one  a  rare  upon  every  barge  that 
pasted  the  bridge,  in* consideration  that  the  par 


tentee  had  taken  upon  him  the  scouring  of  the 
river,  in  tliat  case  trje  patent  was  repealed.  S) 
in  t!ie  ca«>e  of  rights  to  be  kept  for  the  beiiet't 
of  sealaring-men,  this  was  in  coarge  of  the  pio- 
plc.  This  patent  was  complained  of,  and  vijr 
lordships  kno)v  the  order  upon  it.  I  omit  mai  r 
casts,  and  conclude  with  tnat  of  Forte^cueae 
Legibus  Anglise,  cap.  25,  speaking  of  and  CDrn- 
mending  the  policy  of  the  goVernmept  of  En;:- 
land,  he  prefers  it  before  that  of  France ;  zh'l 
s})ewsihe  good  fruits  and  elTects  of  it ;  and  lau 
down  this  for  one.  That  the  king  cannot  cliarj:r 
wiihout  consent  in  parUameiit.  And  he  luis  a 
man  allowed  for  extraordinary  judgment,  vlu 
sheweth  instructions  for  a  prince  for  futurt*  go- 
vernment, bemg  trusted  more  with  the  govuu- 
ment  of  the  prince  than  any  other.  I  concl-jflc 
these  ca«cs  wjth  this  observation. — ^Tliis  del- 
ing of  power  of  laying  charge  on  the  subject.  i« 
not  only  in  the  case  where  the  kin^  would  r;i»e 
benefit  to  himself,  which  a  roan  may  call '  tJil* 

*  la«!ium  vel  auxilium  ;*  but  in  cases  of  charge    I 
which  lie  on  the  subject,  thougli  not  for  the 
king's  own  benefit,  tliough  also  it  be  in  cast»    \ 
pro  Lono  publico,  as  in  the  cases  put  before. 

I  shall  now  come  from  the  books,  by  whicli 
I  have  shewed  what  is  the  common  law,  that 
by  tliese  grounds  the  king  cannot  charge  the 
subject.  1  fihttll  now  offer  the  consideration 
of  some  tilings,  which  are  acts  of  parliameor, 
or  ha\e  the  force  of  acts  of  parliament. 

■  f  shall  begin  with  that  of  William  1,  for  a 
Conqueror  1  shall  not  call  him,  for  that  name 
r.jme  in  about  Ed.  3,  his  time ;  fur  there  Uin^ 
an  Edward  before,  because  they  could  notitil 
how  to  give  him  a  distinction  from  the  Coiife>M'r, 
tliey  called  Kim  Edward  3,  after  the  Conqje:t, 
by  direction  of  sir  Roger  Owen,  the  great  anti- 
quary. That  which  I  shall  urge  is,  that  which 
he  granted  annn  1,  of  bis  reign,  that  all  frte- 
ipen  should  hold  their  lands  '  ab  omni  injusta 
e^artione  scu  tallagio,'  nothing  to  be  demani 
ed  but  that  which  was  by  tenure,  as  in  Eadmc- 
nis  by  Seldcn.  Now  whether  or  no  this  l>e  an 
act  of  parlianient,  I  shall  not  dispute;  jct  in 
those  limes  when  a  thing  was  granted  between 
the  king  and  the  subject,  though  it  had  not  all 
the  formalities  that  now  it  hath,  yet  it  was  bind- 
ing: however,  this  is  called  the  Conqueior'i 
laws,  and  I  take  it  for  a  law. 

Then  it  resteth  to  examine  the  words,  ^^ Ae- 
ther the  words  will  seYve  the  purpose,  to  c'ear 
the  subject  in  point  of  sess.  It  is  said,  ibej 
should  be  free  *  ab  omni  injusta  exactionestu 

*  tallagio,  ita  quod,  &c.'  By  this  all  charges, 
but  such  as  were  by  tenure,  are  called  exac- 
tions,   The  rule  is,  •  ubi  lex  non  distinguii  ntc 

*  nos  debemus.'  This  is  a  grant,  if  not  of  righti 
yet  of  grace,  and  must  be  taken  largely,  *  fa- 

*  vores  amplificandi.'  The  subject  could  not 
have  demanded  of  him,  especially  ihatof40f., 
if  it  had  not  been  the  law  of  the  land  before. 

I  shall  humbly  leave  it,  whether  this  be  not 
the  law  by  which  Edward  the  Confessor  laid 
down  the  Danegelt ;  for  the  Danegelt  was  not 
only  against  pirates  and  sea-robl>ers,  (they  were 
indeed  pirates  and  strong  atiea)  but  also  againU 
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all  other  enemies.  ,  These  called  the  king  ofj 
MaO|  Archipirata,  that  i^,  a  powerful  khig  at  bca ; 
and  that  these  pirates  w'tre  only  strai^i^e  ene- 
mies ;  aad  it  was  lo  raibe  men^  not  *  ohviarc  er  up« 

*  tioni/  biit  *  irniptioni/  not  so  much  lo  keep 
them  within  their  own  kingaoui,  a^  to  keep 
them  from  falling  on  the  land.  And  hy  the 
history  of  those  times  when  thi»  was  rai>cti,  it 
was  by  reason  of  the  Dtuies  landing  in  Nor- 
tbumlierland  and  Essex.;  and  so  upon  th^<t  ir- 
ruption of  the  Danes,  Danpgelt  was  raised.  It 
is  called  by  Camden,  in  his  Brit'   *  irruptioue 

*  ho^tiuln ;'  and  Lambert,  in  his  Saxon  laws  : 
hut  kt  it  be  *  irruptione,'  or  *  cmptione,*  or 
be  it  Daoegelt,  to  keep  them  from  coming  out, . 
or  landing  herej  both  of  ikem  were  for  the 
pabhc  service.  When  tliis  had  been  so  much 
complained  of  in  Edward  the  Confessor's  tinje, 
it  is  clear  he  damned  it.  And  Ingulphus  is  an 
author  without  exception,  and  Tilburieusis  not 
to  be  compared  to  lum.  Ingulphus  was  a  great 
courtier  and  favourite  of  William  the  Conquer- 
or's ;  and  to  tiiink  that  he  had  not  a  better 
knowledge  of  what  the  Confessor  did  than  Til- 
buriensis,  who  wrote  many  score  years  after,  is 
much.  And  it  is  strange  that  Ingulphus, 
who  was  so  much  bound  to  the  Confessor, 
should  carry  a  law  down  to  Edwaud,  so  much 
to  the  prejudice  of  the  Confessor  if  he  had 
not  been  sure  of  it.  Tilburiensis  was  urged,  as 
if  he  spake,  that  it  hiul  been  paid  to  the  Con- 
queror; he  wrote  in  Henry  2's  lime.  And, 
my  lords,  observe  that  he  was  an  officer  in  the 
Exchequer,  and  for  the  rules  of  the  exchet^uer 
he  teacheih  them  well ;  but  for  history  against 
Intrulphus  I  leave  him. 

If  this  were  laid  down  by  Edward  the  Con- 
fessor, then  I  conceive,  this  law  of  WilUam  1, 
was  but  the  law  of  Edivard  the  Confessor ;  and 
there  was  no  ground  for  him  to  require  a  law 
to  lay  any  charge  but  what  was  before.  Til- 
buriensi^  makes  this  good,  for  he  himself  saith, 
that  the  Con<^ueror  laid  it  dowfi,  and  took  it 
up  again.  If  it  were  laid  down,  I  would  know 
by  what  law  or  particular  direction  it  was  laid 
down,  if  not  by  this;  for  nothing  in  alt  the  laws 
of  the  Confessor  can  cause  to  lay  it  down  but 
this ;  and  thus  far  he  staodeth  ^vith  Ingulphus. 

I  shall  further  shew  these  aids  and  taillage s 
were  meant  here.  It  is  a  clear  ground,  that, 
*  exceptio  format  regnlam  in  non  exceptis,'  an 
exception  often  doth  enlai-ge  ihe  meaning  of 
the  word  beyond  the  ordinary  sense.  As  if  I 
do  grant  to  j.  S.  all  my  trees,  here,  my  sipple- 
ireespass  not;  but  if  I  grant  all  my  trees  ex 
cept  my  pear-trees,  there  my  apple* trees  do 
pass,  because  this  shcweth  that  meant  all  my 
fruit-tre^s.  '  In  tlie  word  trees  I  apply  it,  that 
here  is  a  discharge  of  all  taxes,  except  !l)y  te- 
nure. Now  I  shall  shew  that  tenures  were  for 
defence  and  service  of  the  kingdom  in. the  pro- 
per place,  when  I  shall  shew  w h»t  provision 
and  means  the  law  hath  allowed  the  king  for 
defence.  •        • 

My  last  observation  is  this,  This  was  not  a 
charter  between  the  king  and  his  tenants,  but 
bitwise  the  king  and  li^iugduin ;  and  lo  some- 


thid^  must  be  laid  down  that  wa^  due  to  the 
kinj;.  Titcie  are  two  kinds  of  aids,  one  from 
tenants,  the  other  fnira  the  commons;  one  was 
by  command  from  the  king  without  any  more, 
the  other  by  art  of  parliiumnt. 

Bui  hero  Mr.  Soliciior  hath  taken  that 
grounded  argnment,  of  which  I  have  found  a 
cojitraiy  ieii'e,  ihat  is,  *  bumiis  fratixb  conju- 

*  r»iti  ad  reg'  tlt-fcndendy  wherefore  these  aids 
not  posb.bly  meant  here  ;  but  this  is  contradic- 
tory. By  inference  to  overthrow  a  thing  ex- 
press is  against  the  luvv.  The  words  are  ex- 
press, that  there  shall  be  no  taillage ;  then  by 
an  inference  to  bay,  that  the  defence  of  tli« 
kingdom  is  nut  meant,  is  hard.  True,  all  by 
their  allegiance  are  bound  to  defend  the  king- 
dom, fill  are  to  fioht  for  it.  Ac\s  of  parhament 
tells  us,  where  and  how  we  do  it,  and  when; 
but  that  we  must  give  aid,  is  unother  thing. 

It  is  one  thing  to  supply  with  tliC  body,  ano- 
ther thing  to  give  or  pay  money  ;  and  if  there 
be  any  invasion,  *  pro  posse  suo,*  every  man  is 
bound  to  defence ;  but  whether  for  every  de-  * 
fence  of  the  kingdom  we  must  give  an  aid,  if 
another  thing.  Acts  of  parliament  will  be  the 
best  expositors  of  things  so  long  since;  for  a§ 
custom  and  use  will  make  a  common  law,  so 
likewise  it  wiil  declare  an  antient  act  of  parlia* 
ment. 

Now  I  shall  come  to  that  of  king  John, 

*  quod  nullum  scuiagium  vel  auxilium  ponatur.' 
The  credit  of  this  statute  I  shall  first  clear.  It 
is  not  only  in  Matth.  Paris  zcrbutim,  who  wrote 
in  Hen.  S's  time ;  but  the  original  was  shewed 
under  seal  the  last  parliament  by  Mr.  Selden, 
and  these  very  words  were  read,  *  nullum  scu- 

*  tagium,  &c.'  And,  my  lords,  though  this  be 
no  where  on  the  roil,  yet  that  no  ways  lessens 
the  authority  of  it.  It  is  no  part  of  the  essence " 
of  a  statute  to  be  found  on  record  ;  if  all  should 
be  burned  by  mischance,  what  would  become 
of  the  laws  ?  Though  the  rolls  are  all  burnt,  yet 
the  judges  know  what  are  acts,  and  what  not, 
though  they  have  nothing  to  make  it  good  by, 
but  their  own  manuscripts  or  printed  books,  or 
tradirions.  A  man  cannot  plead  against  an 
act  of  parliameftt,  nur  iiel  record ;.  and  that  is 
the  Judgment  in  the  Case,  in  8th  Report, 
Princess  Case.  The  duchy  of  Cornwall  stands 
supported  by  an  act  of  parliament,  not  upon 
record.  That  which  I  shall  shew  to  make  this 
an  act  of  parhament,  appeai-s  out  of  the  words : 
there  are  two  thiug'>,  Scutagium  and  Auxilium  ; 
and  Scutagium  riseth  from  the  tenants,  and 
Auxilium  from  the  subject.  To  shew  that 
Auxili.im  is  laid  down  by  this,  it  appears,  that 
he  could  not  as.-e-js  scutage  witlwut  parliamerit. 
I  hope  to  shew  that  scutage  was  for  the  de- 
fence of  the  kingdom,  and  is  such  a  provision, 
that  no  king  hath  a  beUer,  and  such  an  one  as 
will  raiic  in  Englanll  above  40,000  meu.— Ay, 
but  saiih  Mr.  Solicitor,  not  as*es^ed  but  by 
parliament,  that  is,  not  meant  to  bind  the  king, 
but  iJie  subject ;  tlie  kii'g  gan  do  no  wrong. 
Doth  any  n>au  think  that'  the  commons  did 
come  to  tlic  kint'  to  bind  themselvts,  Siud  lea\e 
the  king  at  liberty  ? 
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1  come  now  to  argue  from  the  exceptions, 
'  Exceptio  format  regulam  in  non  exceptis.' 
This  exception  shews  the  latitude  of  the  words 
to  be  a  discharge  of  all  aids,  that  there  had  not 
been  care  had  of  the  particular  aid,  '  quatenus 

*  a  ten'entibiis ;'  they  were  afraid,  even  those 
were  swallowed  up.  True,  I  do  not  conceive 
that  was  a  thin^  of  necessity ;  bat  as  the  king 
may  have  it  in  if  he  would,  so  the  subiect  had 
no  reason  to  deny  it  him^for  it  was  but  just,  and 
was  never  meant  to  be  taken  from  hun.  Nay, 
the  lords  themselves  bad  reason  to  take  care 
themselves,  that  this  was  not  discharged ;  for 
in  all  these  cases  the  king  bath  no  more  than  a 
common  person,  for  he  haih  his  aid  <  pur  file 

*  marrier,*  and  *  pur  faire  raniom,'  and  that 
appeareth,  21  Ed.  1.  A  release  from  a  lord 
unto  his  tenant :  so  that  there  was  reason  that 
the  king  and  lords  should  have  care  of  this ;  yet 

'  they  were  afraid  those  words  would  be  so  strong 
against  public  aids,  that  they  would  take  away 
private  aids. 

Last  reason  that  this  Auxilium  must  be  said 
pQhlic;  lo'^k  in  all  the  kini»*s  desires,  when  they 
did  desire  aids,  still  their  introduction  is  for  the 
defence  of  the  kingdom ;  which  is  a  cause  of 
calling  the  parliament;  which  appeareth  by 
speeches  tliere  on  record.  Nothing  can  be  in- 
tended of  these  priyate  aids  for  himself.  I 
have  done  with  the  charter  of  king  Jolm. 

I  next  come  unto  Mag.  Char.  9  Hen.  3.  For 
Magna  Charta,  I  humbly  conceive  that  iliis 
charter,  at  the  first,  when  it  was  granted,  was 
ub  more  than  rerbalimthe  chartcrof  king  John, 
and  originally  had  in  it  this  very  clause  of  Nul- 
lunl  Scui!i;;ifcim  :  my  reason  font  is  this. — First, 
upon  ail  histories,  that  after  king  John  had 
granted  a  charter,  the  pope  would  have  dis- 
chariied  him  of  it,  as  far  as  in  him  lay,  but  that 
still  the  lords  and  commons  made  claim.  He 
died.  Hen.  3,  cometh  in.  A  diflfereuce  ariseth 
between  the  king  and  the  French.  Then  it  was 
propose^),  that  this  charter  should  be  confirmed ; 
nibiories  say,  that  at  his  coronation  he  gave  his 
oath  to  confirm  the  charter  of  king  John.  Then 
in  the  Oth  year'  of  his  reign,  the  lords  demand- 
ed it ;  he  was  unwilling,  because  it  was  gotten 
per  duresse  :  But  the  king  said,  we  are  sworn 
to  do  it,  and  therefore  must  confirm  it.  And 
in  Matt.  Paris  it  is  said  expressly,  that  the  lords 
did  call  fur  the  charter  of  king  John,  and  there 
it  was  read  and  confirmed  verbatim.  And 
Matt.  Paris  lived  in  the  king's  court,  and  was 
adco  familiaris,  that  it  is  said,  he  eat  with  him 
at  his  table ;  and  at  that  time  he  wrt)te  this 
book,  and  sure  he  durst  not  have  written  it, 
bad  it  not  been  true ;  but  we  find  it  not  now 
upon  record :  how  this  might  possibly  slip,  I 
shall  tell  you. 

First,  we^havc  no  original  enrolment  of  Mag' 
Char',  no  Mag'  Char'  but  that  of  king  John's.' 
If  it  be  true,  which  histories  say,  that  Hen.  3, 
did  revoke  his  charter,  it  is  possible  these  RoUs 
niight  perish  in  that  time :.  the  authority  of  tlie 
king  at  Oxford  did  enforce  them  to  bring  in 
their  records ;  doubtless  they  would  not  leave 
ihe  enrolnentf .    Tks  atxt  step  to  look  for  it  is 


28  Ed.  1,  confirmed  there,  and  is  exemplified; 
the  original  may  be  lost  in  so  long  a  time :  wbar 
became  of  all' Parliament  Rulb,  till  4  Ed.  3? 
All  perished  by  fire  or  some  other  mischance ; 
things  were  afterwards  put  together,  and  upon 
the  roll.  This  was  not  the  onginal  eorolmeut 
of  8  Hen.  1,  and  written  in  tlie  roll  where  acts 
of  later  time  are  written,  and  with  the  same 
hand.  If  it  were  once  in  king^  John's  time,  it 
must  be  lefl  nut  somewhere.  Observe  this  one 
thiijg  more,  that  is,  as  this  of  Scutagiumand 
Auxilium  doth  concern  the  subjects  in  their 
lands,  there  is  a  clause  also  that  concemeth  the 
subjects  in  their  persons,  *  Nullus  liber  homo 

*  imprisonetur,'  that  might  be  taken  for  ordi- 
nary imprisonment ;  then  there  cometh  a  pro- 
vision fur  the  king  that  he  should  not  do  it, 
which  is  *  noh  super  eum  mittimus,'  such  words 
as  that  a  man  knoweth  not  what  to  make  of 
them :  but  in  the  charter  of  king  John,  it  is 

*  nee  eum  in  carcerero  mittimus.'  In  this  great 
thing  we  see  the  mistake,  and  how  the  other 
happened,  I  canflot  tell. 

I  now  come  to  Ed.  l.'s  lime,  wherein  I  hope 
to  make  good  those  acts  of  parliament  that  ne 
have  vouched;  and  here  lieth  a  main  endea- 
vour. The  first  was  of  25  Ed.  1,  which  is  not 
denied  to  be  an  act,  nor  cannot.  The  other  is 
De  Tallagio  non  Concedendo.,  which  is  so  full, 
that  it  cannot  be  evaded,  and  therefore  is  denied 
to  be  an  act.  First,  for  the  act  of  25  Ed.  1, 
which  is  against  aids  and  taillages  not  to  be 
taken  without  consent  of  the  kingdom,  I  hora- 
bly  conceive,  that  by  these  words  Aids  and  T.  il- 
lagcs  used  in  former  acts,  that  these  were  meant 
of  Uuugs  for  a  public  defence  of  the  kingdom, 
complained  of,  and  not  denied.  I  shall  bring 
home  the  roll  of  the  25  Ed.  1,  that  the  kin; 
doih  not  promise  to  pay  them  *  pur  reason,'  to 
have  words  for  their  money ;  but  that  tlicy  must 
have  a  reasonable  satisfaction :  I  will  shew  that 
was  the  sense  given  upon  the  record. 

First,  for  the  practice  of  the  times,  that  there 
were  ship-writs  went  out,  these  wriis  went  forth 
in  a  more  terrible  term  ilum  any  I  ever  saw, 

*  sub  poena  forisfacturs  vita  et  merobror*.'  24 
Ed.  1,  was  the  writ.  I  am  sure  that  such  a 
writ,  by  the  common  law,  would  not  have  been 
mentioned,  that  if  they  did  it  not,  the  king 
should  hang  them.  This  writ  was  'the  gnev- 
ance  upon  the  subject,  and  tliis  act  refers  to 
that.  True,  tliere  were  other  grievaiM?cs,  4to. 
and  5to.  but  this  was  one;  and  that  these  aids, 
which  were  then  for  the  defitnceof  the  kingdom, 
were  included  wit}iin  the  rest,  appears.  Tht 
king,  in  reading  the  articles,  spcftketh,  that 
what  was  done  was  for  defence;  though  true 
he  had'  war»  in  Poictou,  and  in  other  places  be- 
yond Uie «eas,  yet  as  true  that  it  wasa  war  t» 
be  kept  from  hence  by  defence.  That  part 
was  for  defence  cannot  be  denied ;  and  yet  no 
dbtinction  to  be  made  between  a  foreigo  waf 
and  defence,  and  both  equally  a  grievance  w 
the  commons.  ,     . 

.  After  this  act  of  «5  M,  1,  there  comeih  oot 
A  commission,  and  this  was  in  porsutflce  ot  »• 
prooMM.tbat  the  king  did  miitat  \i»t^H 
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into  FianderSy  and  thtit  whs  to  inquire  of  those 
grierincesiii  the  articles/apd  among  the  rest 
there  was  *  de  lanis  ct  coriis'  taken  away  *  pro 
defensionemorh;'  and  to  that  the  king  saith 
there,  *  pay  pour  reason/  There  hath  an  an- 
swer been  given  unto  this,  and  much  stood 
upon,  that  the  king  should  say  upon  tins  com- 
mission to  inquire  of  grievance  *  pro  custod' 
*  maris,'  if  it  were  so '  il  ferra  taunt  ib  teneront 

<  appayer  pur  reason/  [Veu  ie  Parol  del  Ee- 
cord.J  That  this  should  be  no  more,  than  that 
the  kmg  would  give  a  reason  why  he  did  it,  I 
question.  As  if  he  should  send  forth  commis- 
sions, and  afterwards  dispute  it,  or  if  he  did  do 
it,  whether  lawfiil  or  not,  that  is  not  the  way  of 
sending  oat  commissions.  Suppose  thnt  the 
king  should  say  he  would  give  them  a  reason 
for  it,  this  commission  did  go  forth  to  enquire 
of  those  grievances.  And  if  the  king  had  not 
said  he  would  have  given  any  satisfaction,  yet 
it  is  enough  tliat  it  is  inquired  of  as  a  grievance. 
It  is  a  wrong  upon  (he  subject,  princes  m^y  lay 
taxes,  yet  the  subject  doth  not  call  for  satisfac- 
tion. A  princely  word  that  it  should  be  done. 
-•But  when  the  king  doth  say  '  pais  pur  rea- 

<  son/  to  think,  that  that  is  no  more  than  that 
he  would  give  some  reason  for  it,  is  a  very  strange 
inference.     In  a  bargain  they  use  to  say,  you 

.  shall  bold  yourself  content  with  reason,  you 
shall  not  have  your*  own  demand,  but  he  is 
satisfied  one  way  or  other;  so  here. 

To  begin  with  a  record.  21  Ed.  1,  Parlia- 
ment Book.  A  petition  of  the  commons,  and 
they  did  desire  restoration  of  all  their  monies. 
35  Ed.  1,  there  were  two  *  de  lanis  et  vi'ctuaJi- 
bus'  fvithin  that  commission  %  so  the  monies 
and  the  things  taken  were  inquired  upon  by 
that  commissioh,  \o  £d.  1,  were  for  defence, 
and  here  <  Ordinatum  est  per  concilium  quod 
'  rex  satisfaciet  eis  qaam  citius  poterit/  Upon 
this  petition  they  desired  satisfaction,  for 
gpods  taken  upon  the  aforesaid  commission,  26 
ordered  by  parliament,  that  the  king  should 
satisfy  them  so  soon  as  he  can,  so  that  they 
should  hold  themselves  content,  <  Ita  quod  se 
'  contentos  haberent/  So  that  you  see,  not 
satisfaction  by  reason,  to  justify  them,  but  the 
king  should  satisfy  them  one  wa;jr  or  other.  It 
is  tliat  they  should  have  something  for  it,  and 
not  that  they  should  have  reason  »iewn  them 
why  they  should  ha^  nothing. 

But  I  rest  not  here,  there  is  one  parliament- 
roll  remaining  before  4  £d.  3,  and  that  was  8 
Ed.  J.  «  Pro  priore  et  fratribus  Sti  Johannis 
'  Jerusalem.'  It  is  there  set  forth,  that  £d.  i, 
(lid  command  his  treasurer  and  barons  of  his 
exchequer,  to  make  satisfaction  for  wages  tak^n 
in  Scrutinio  to  the  clergy  and  lait^,  *  velnti  pro 
'lanis  et  coriis;'  and  that  satisfaction  should 
be  part  by  mOney^and  part  by  releasing  of 
debts ;  so  as  thus  the  king  bad  no  meaning,  36 
£d.  1,  to  pay  back  money  presently,  but  would 
give  them  satisfaction  one  way  or  other,  by 
payment  of  debts,  or  releasing  of  debts,  as  was 
tiplaihed  by  diat  of  Ed.  S.  Another  record 
P.  S7.  Ed.  9,  Rot.  36.  Satisfaction  wm  tbm 
|iven  for  an  eighth  and  a  fiftk 


Those  things  which  were  taken  before  S5  Ed.  » 
1,  complained  of^  and  that  confessed  by  Mr.  . 
Solicitor;  so  as  I  conceive,  though  it  had  been 
enough  that  there  had  been  an  inquiry  of  these 
things  as  upon  a  complaint,  though  there  had 
been  no  more  answer.  If  any  answer  make  it 
better,  it  is  no  answer  to  say,  that  they  should 
have  satisfaction  by  words,  but  either  in  money 
or  releasing  debts;  if  none  at  all,  confession 
had  been  enough. 

J  shall  now  come  to  talk  of  Mr^  Solicitor's 
exceptions  to  the  25  £d.  1,  where  he  endea- 
voured to  shew  that  this  money  for  shipping 
could  not  be  intended  within  the  body  of  the 
act ;  and  if  it  was,  yet  it  was  excepted  in  the 
saving  of  the  act. 

The  objection  stands  thus.  N6  aids  were 
charged  but  such  as  were  granted,  and  we  do 
not  shew  that  these  were  granted;  and  there  is 
a  word  beyond  that,  (prizes)  and  how  far  that 
extends,  I  leave  to  your  lordships  judgments.  . 
But  if  in  the  body  of  the  act,  yet  excepted  in 
the  saving  all  antient  aids  due  and  accustomed ; 
for  the  saving  such  an  aid  clue  and  accustomed 
surely  was  meant  there. — In  this  answer  lieth 
this  question,  whether  these  were  the  antient 
aids  Que,  or  not,  by  the  common  law  ?  this  will 
stand  or  fidl  on  the  body  of  the  argument.  I 
shall  tell  you  what  these  aids  were,  and  they 
cannot  be  these ;  there  were  other  aids  men- 
tioned in  the  charter  of  king  John,  as  '  pur 
*  faire  fitz  chevalier/  &c.  That  which  lakes  off 
aD,  is.  If  these  aids  were  part  of  the  grievance, 
though  for  the  defence,  they  cannot  be  meant 
in  the  savinj::,  for  that  destroys  the  purpose  of 
the  act.  And  for  that  saving,  it  never  came  in 
by  the  commons,  nor  the  lords;  but  the  form 
being  so,  to  grant  in  part,  and  as  the  king  would 
grant  it  so  they  must  take  it:  Histories  do  say 
they  did  not  like  it,  and  so  they  desired  an  a)^ 
solute  act.  It  was  said,  that  aids  and  defences 
were  meant  of  foreign  ones;  If  the  king  and 
council  were  so  wary  as  to  put  in  such  a  saving 
as  before  was  not  in  the  act,  it  shews  what 
care  they  had  to  have  that  they  could  not  have. 
If  by  the  laws  they  might  have  them  for  foreign 
defence  and  not  at  home ;  they  that  put  in  the 
saving  would  hiive  pot  in  a  distinction.  I  shall 
leave  the  consideration  of  this  act  to  your  lord- 
ships, how  far  it  shall  extend  to  aids  for  the  de- 
fence of  the  kingdom  in  that  case. 

I  shall  go  on,  and  conclude  with  the  statute 
De  Tallagio  non  Conccdendo.  That  act  of  the 
25  Ed.  1,  was  indeed  so  well  penned,  that  it 
gave  Mr.  Solicitor  a  very  probable  colour  to 
make  those  plausible  answers.  The  lords  did 
desire  a  better  act,  not  with  these  words,  *  No 
such  Aids ;'  for  <  such'  is  a  relative  word,  and 
those  are  dangerous  words. 

Next,  if  no  more  be  meant  by  the  saving 
than  •  pur  faire  fitai  chevalier/  &c.  and  yet  te 
have  left  these  in  the  general,  and  not  in  the 
particular,  bad  left  a  way  open  to  question 
what  they  had  been.  And  in  Wabingbam  it 
appears  Uie  lords  were  not  contented  with  it, 
though  it  was  signed  ^nd  had  passed  the  great 
seal.    It  is  true,  that  at  this^imc  a  pardon  did 
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and  su  not  within  tliese  words  *  nullum  aunilium 
*  ponamus/    And  so  all  the  practice  ever  siacv 


pa^sto  those  lords;  the  words  are  so  strong, 
that  this  was  denied  to  be  an  act :  and  roucji 
said,  and  very  colourable  too,  to  that  pur- 
pose. It  is  true,  that  this  act  is  no  where  on 
record,  that  we  find ;  but  for  that  an  answer 
hath  been  given  before. — It  is  said,  that  is  no 
act,  but  only  penned  as  a  charter ;  that  ex- 
ception was  once  made  hy  the  king's  council 
on  another  occasion.  Acts  of  parliament  were 
then  penned  so  ;  Mag.  Charta,  and  Cbarta  de 
Foresta,  are  but  in  form  of  Ciiarters. — Yea,  but 
we  cannot  tell  when  it  was.  How  many  acts 
of  parliament  are  there  which  we  know  not 
when  they  were  ?  Historians  best  tell  that.  It 
is  hard  to  6nd  it  when  the  records  are  lost. 
But  this  will  appear  to  be  in  the  time  of  Ed.  1. 
There  is  the  pardon  to  those  earls  in  25  £d.  1. 
We  know  that  the  rolls  of  those  limts  miscar 
ried  and  were  lost,  and  sure  it  must  be  after 
the  statute  of  25  Kd.  1. 

But  then  there  is  an  exception  from  the  di- 
versity of  the  penning  ;   sometimes  '  nullum 

*  tallagmm  ponetur,*  sometimes  *  ponatur/  We 
know,  upon  the  entering  of  the  rolls,  there  have 
been  divers  mistakes  in  the  entering  of*  pona- 
'  tur ;'  if  it  be  with  a  dash,  it  may  easily  be 
mistaken^  and  so  only  vitium  scriptoris,  and  no- 
thing else. 

Then  let  us  enqaire  what  it  was  if  it  be  no 
act.  It  is  said  it  is  no  act,  but  an  extract  out 
of  ^  Ed.  1,  and  that  he  urged  several  ways 
upon  -several  occasions.  By  the  penning  of  it, 
it  doth  appear,  that  he  that  wrote  it  was  a  scho- 
lar, and  not  mistaken,  to  make  a  thing  absolute 
that  was  relative  ;  for  nullum  to  make  it  talt, 
and  to  make  that  without  a  saving  that  had  a 
saving,  is  a  strange  kind  of  saving.  Yea,  this 
cannot  be  an  act ;  for  at  that  time  there  was  a 
pardon  granted  to  several  great  lords. — If  that 
be  true,  which  history  saith,  when  this  act  was 
published,  the  lords  were  not  satisfied  with  it ; 
and  these  were  the  lords  to  whom  the  pardon 
was  granted  that  were  not  satisfied.  And  to 
make  their  pardon  the  stronger,  they  did  weave 
it  into  the  very  body  of  the  act :  and  for  Wal- 
singham,  he  is  of  great  dtedit  among  the  histo- 
rians. They  say  further,  that  this  is  no  act,  for 
this  takes  away  those  three  aids,  *  })ur  faire  fitz 

*  chevalier,  file  martier,'  and  '  pur  corpus  redi- 

*  mend'.'  This  is  not  so,  acts  of  parliament 
speak  of  it,  and  practice  speaks  of  it;  and  there- 
fore no  law ;  and  practice  of  ship  writs  ever  since, 
and  for  defence  of  the  kingdom.  For  the  aids, 
that  is  a  good  act;  yet  those  were  not  intended 
nor  included  within  that  act,  and  therefore  that 
practice  is  not  contrary,  because  it  is  not  within 
the  words  of  the  act,  nor  in*the  meaning  of  the 
act. 

For  the  aids  therein  questioned,  the  question 
was  between  the  king  and 'the  commons,  and 
not  between  the  king  and  tenants  ;  then  »that 
being  the  question,  there  must  be  a  considera- 
tion according  to  the  occasion  and  the  doubt 
made.  Biit  to  take  thus  *  nullum  auxilium  po- 
<  namus,'  these  are  not  aids  put  on  the  tenants, 
but  fruits  of  a  signory,  as  tAe  duty  riseth  not 
from  the  kittg*s  commaud,  but  from  the  lawf. 


will  well  stand  with  this  act. 

And  to  say  shipping  is  not  meant,  because  of 
the  practice  since,  is  nothing.  Let  me  esiaUibh 
once  the  laws,  and  no  matter  for  tiie  practice. 
If  the  laws  be  once  settled,  we  must  reduce  pre- 
cedents to  laws,  and  not  laws  to  precedent^.— 
And  for  the  f>ractice  yet,  still  the  subject  males 
a  continual  claim  agamst  them. 

My  Lords,  to  prove  this  is  an  act,  Walsiug- 
ham  entered  it  in  his  time,  who  did  not  nnie 
very  long  alter  it.  Though  it  hath  been  !»aid 
that  he  was  a  monk,  and  wliat  he  wrote  he  took 
up  in  the  street  and  market  place ;  yet  I  will 
not  think  so  of  Walsingham,  who  was  ever  held 
an  historian  of  very  great  credit.  And  no  his- 
torian whatsoever  durst  bet  dow  n  any  thing  for 
an  act  of  parliament,  if  he  had  not  a  sure  war- 
rant i^T  it.  It  had  been  little  less  than  forgcr\. 
In  the  next  place,  it  hath  been  said,  his- 
tories are.  no  good  authorities  in  law.  True, 
they  shall  not  tell  me  what  the  law  is,  )<\ 
they  are  good  to  tell  us  of  re*  SicsUy  whe- 
ther or  no  there  hath  been  such  things  done. 
He  tells  us,  not  that  this  was  for  shipping,  or 
not  for  shipping,  but  tells  us  there  was  such  a 
thing.  I  nave  searched  after  this  act,  and  I 
havefound  in  an  antient  manuscript  in  Hen.  4.'i 
time  where  it  is,  and  it  goes  there  under  the 
nanaeofStatutum  deTallaj;io  non  Concedendo; 
and  I  find  it  mentioned  nu  where,  but  btill  find 
it  mentioned  as  a  statute.  I  have  an  abridge- 
ment of  Hen.  S.'s  time,  and  there  it  is  put  ia 
as  a  statute.  I  will  not  urge  positiveTy,  but 
probably,  and  that  an  act  in  Hen.  4.'s  time.  15 
Hen.  4,  a  complaint  uf  laying  taxes  on  the 
subject ;  the  answer  is,  *  let  tine  laws  and  statutes 
'beobsened:'  this  is  that  positive  act  that  doth 
reach  it  more  than  any  other. 

But  the  main  answer  that  I  reljr  upon,  \\ 
that  if  they  deny  the  truth  of  an  historian  for 
res  gcsta  as  this.  If  from  time  to  time  it  baih 
beeu  conceived  an  act,  what  more  strong?  wlat 
makes  our  common  law,  but  general  opinions 
and  allowances?  And  should  we  doubt  of  mar  y 
things,  whereof  we  find  the  acts  of  pdrliameLi 
therabelves,  I  am  afraid  we  should  shake  many 
things  dofie  by  the  common  law.  That  »hitii 
I  rely  upon  is,  tlie  judgment  of  tlie  late  parlii- 
ment,  to  which  your  lordships  «ill  give  all  re- 
verence. Thi$,'mv  lords,  did  not  pass  mbn' 
lent  to,  but  was  niaJe  a  question,  and  something 
proposed  on  the  king's  part,  whether  an  act  or 
not  ?  in  the  conclusion  it  came  into  the  FiiiJi  Ji 
of  Right.  The  very  statute  mentioned  in  i\»»^ 
Petition  was  this,  De  Tallapo  non  Concedendo, 
made  in  Ed.  l.'s  time.  *  How  far  this  ques»i  ;u 
passed  at  the  committee,  it  is  better  known  i«» 
your  lordship?,  and  is  the  tiling  whereon  it  u 
built.  If  this  had  not  been  rji  act,  it  had  btci 
dangerous  to  have  put  it  into  the  upper  houK : 
but  It  hciuff  there  read,  your  lordships  kiu" 
what  was  done  upon  it.  . 

the  Petition  being  thus  debated  m  l»ou 
houses,  I  shall  leove  it  to  your  lordships  com> 
dtratign,  how  far  you  will  raaki  this  oussUou  to 
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gti  ill  this  case.  And  his  mnjesty  did  not  deny 
tiie  sauie,  but  both  king  and  cuuntil  agreed  it  is 
a  law. 

The  Third  Day's  Argument  of 
Mr.  HdLBORNE. 

My  Lords  ;  As  the  other  day,  so  now  again 
v.i{b  y«>ur  lordbhips*  favour,  I  shall  be  bold  to 
^itm  up  mv  last  day's  argument  in  a  very  few 
words  ;  and  by  the  way  clear  my  meaning, 
wi.erein  I  was  any  vshit  obscure,  as  also  add 
wliere  I  was  defective,  yet  briefly  in  both, 

iMy  lords,  the  general  question  the  other  day, 
Lein^  concerning;  tliC  kir5;*s  power  to  lay  a 
charjje  of  money  upon  the  subject;  and  toy 
general  ground  against  it  bf  ing^but  this,  that 
thouj^h  the  laws  did  intrust  the  king  in  many 
great  powers  in  government,  nod  with  the 
whole  government,  accordmg  to  the  l.ms;  that 
vrt  by  doin^  of  acts,  wliicli  charge  f>r  prejudice 
the  subject  in  his  estate,  the  law  did  see  that  it 
was  possible  that  kings,  as  men,  might  err, 
and  therefore  did  make  provision,  that  their 
acts,  if  against  law,  should  be  void,  as  in  case 
of  a  di<iseisiii  or  discontinuance,  or  where  they 
were  to  pass  grants,  that  there  should  go  before 
on  ad  ■  quod  damnum ;  and  also,  thaf  if  they 
\^  ere  passed,  and  were  to  the  prejudice  of  ano- 
ther, that  regularly  in  that  case,  the  law  did 
make  them  naught,  and  that  they  were  to  be 
repealed. 

And  I  shewed  how  this  did  hold,  especially 
in  laying  charges  upon  the  subject,  t  shewed 
that  the  law  was  not  willing  to  leave  the  king 
power  to  charge  in  any  case,  notwithstanding 
where  the  occasion  might  be  common,  and  did 
require,  for  the  maintenance  of  traffick  rfnd 
conrmcrce  between  them,  so  to  hold  them  still 
as  witliin  one  body.  The  law  must  leave  in 
somebody  a  power  to  charge,  which  would  be 
left  in  nooe  but  the  king  as  supreme  governor. 
The  cases  for  this  were  the  monies  to  be  paid 
for  murage,  pontage,  paveage,  ferriage,  and  the 
hke.  That  m  those  cases,  though  the  kinp  was 
trusted  with  a  power  to  lay  a  charge ;  yet  the 
Jaw  did  not  leave  the  charge  arbitrarily  in  the 
king's  breast,  so,  but  that  if  it  were  unreason- 
able, the  grant  was  naught,  and  the  proportion 
was.  to  rcccjve  trial  by  another,  upon  whose 
judgment  it  must  stand  or  fall,  which  were 
either  the  judges  or  a  jury;  like  to  that  case 
which  I  might  have  put,  but  did  not,  of  a  fine 
uncertain  upon  a  copyhold.  I  also  shewed, 
that  in  some  cases  the  law  did  allow  to  demand 
arbitrarily  upon.some  subjects,  sums  of  money, 
yet  that  was  not  upon  the  subjects,  quatenus 
subjects;  but  upon  some  subjects,  qnatenut 
tenentes,  which  did  rise  upon  the  jus  rentularey 
as  to  marry  his  daughter,  to  make  his  son  a 
knight,  or  for  ransom,  or  upon  those  who  were 
little  better  than  villains,  the  king'^  burgesses, 
whom  Uie  law  did  not  so  much  regatd ;  y^t  the 
policy  of  the  kingdom,  in  those  cases,  did  after- 
wards restrain  the  king  to  a  certainty,  by  act 
of  parliament. 

Afterwards  I  went  to  the  cases  which  were 
5n  point,  that  th«  king  could  not  lay  a  charge 


upon  the  subject,  though  for  a  public  good; 
and  instanced  in  the  case  of  the  crant  of  tho 
officjB  of  measurage,  with  a  fee,  adjudged  void, 

*  quiasonat  in  oppressione  popuji:'  22  Ed.  3, 
Pat.  31.  The  kmg  granted  to  one  Pawley,  an 
otfice  of  ahienge  of  worsted;  and  because  in 
charge  and  burden  of  the  people,  and  a  new 
grant,  adjudged  void,  and  was  repealed.  . 

I  begin  with  that  of  4  Will.  1,  which  I  now 
find  more  clearly  to  Le  an  act  of  parliament, 
out  of  an  ancient  manuscript  of  the  church  of 
Litchfield,  mentigned  to  this  purpose  in  Ead- 
mcrus.  Here  I  endeavoured  to  answer  to  Mr. 
Solicitor,  when  he  said,  that  there  was  another 
law  of  the  Conqueror's,  which  explained  this ; 
and  shewed,  that  the  charges  for  tlie  public  de- 
fence were  not  meant,  because  it  is  said  in  ano- 
ther place  of  the  same  law,  *  quod  oranes  sunt 

*  fratres  conjuraii  ad  regiuim  defendendum.' 
To  this  my  answer  is,  that  they  are  so  fur  their 
bodies,  *  Iratres  conjurati,'  to  serve,  but  not  to 
be  charged.     Yet  I  must  confess  it  is  *  pro  vi- 

*  ribus  et  facultatibus'  to  defend  the  realm ; 
where  '  pro  fAcultatibus'  may  seem  to  imply' 
that  they  were  bound  in  be  subject  to  charges, 

*  secundum   facultntes.'     Under  favour,  <  pro 

*  viribus  et  facoltaiibus,'  are  but  words  of  like 
nature;  viribus,  that  is  fucultates,  natural 
powers,  not  substance ;  for  it  is  not  only  that 
they  should  be  •  Fratres  conjurati  ad  regnum 
'  defendend.'  but  also  *  ad  pacem  dignitatem 
'  coronae,  &c.  et  ad  judicium  reg'  et  justitiam 

*  fuciend.' 

I  went  next  to  the  charter  of  king  John, 
which  I  observe  to  be  but  common  law ;  it  is 
inrolled,  remaineth  under  seal,  and  is  recited 
verbatim  in  Matth.  Paris. 

I  went  next  to  the  acts  of  pnrliaraent,  25  Ed. 
1,  against  aids  and  taillages ;  there  I  laboured 
to  shew,  that  the  act  was  made  against  aids  and 
taillages,  though  for  the  public  defence ;  and 
that  was  out  of  the  Articles,  whereupon  the 
statute  was  made,  and  upon  the  king's  answer 
to  the  Articles:  next  out  of  the  commons,  which 
was  after  the  statute,  to  enquire  of  tlie  griev- 
ance  mentioned  in  the  articles,  to  the  end  there 
might  be  satisfaction,  which  was  promised  upon 
the  Articles;  where,  in  the  commons,  the  whole 
inquiry  was  de  gravaminibus. — It  is  enough  for 
me  that  this  commission  was  grounded  upon 
the  former  articles,*and  that  here  this  very 
thing,  'pro  defensione  reg''  was  *  inJer  gra%'a- 
'  mina.'  It  had  been  strange,  when  the  king 
had  confessed  upon  tlie  articles,  that  he  would 
not  legally  justify  them,  and  upon  the  com- 
mission, in  pursuance  of  the  articles,  had  called 
them  Gravamina,  and  so  tobejnquired  of,  that 
now  when  they  were  found  he  would  justify 
them  in  any  pomt,  and  say,  •  a  pais  pur  reason,' 
give  them  a  reason  for  what  he  did,  as  Mr.  So- 
licitor saith. 

Next  I  did  conclude  with  the  statute  De 
Tallagio  non  Concedendo;  and  |here  my  labour 
was  to  prov^  this  to  be  a  statute :  and  I  am 
sorry  I  spent  upon  it  so  much  time,  if  that  had 
not  been  denied  by  Mr.  Solicitor  to .  be  a  sta- 
tute.   But  now  I  understand,  by  the  king's 
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side,  that  this  was  no  statute,  bat  made  and 
iealed  at  the  same  time  with  that  pf  the  35th, 
and  meant  to  he  noT  more  than  thnt  of  the 
25th. — ThJ3  seeraeth  strange:  for  y/hy  stiould 
they  be  both  at  onetime?  Next,,  how  came 
they  fto  much  to  ditTer,  if  made  at  the  same 
time?  Why  are  there  some  things  in  the  sta- 
tute De  Tallagio  non  Concedendo,  which  are 
not  in  the  statute  of  the  25th? — But  the  Teste 
will  clear  all.  First  for  the  Teste  of  that  of 
the  25th,  it  was  Teste  Ed*  principct  and  sealed 
by  no  more  than  the  king :  To  this  the  arch- 
bishops and  lords  put  their  hands  and  seals. 
But,  however,  I  am  glad  to  hear  it  now  con- 
fessed to  be  a  statute ;  for  then  we  hare  no 
more  to  do,  but  to  see  whether  the  charge  of 
the  defence  were  within  the  meaning  of  these 
words,  wherein  sure  the  wurds  are  general 
enough ;  and  what  reasons  have  been  given,  why 
by  the  expositions  of  these,  charges  of  defence 
ebouid  be  excepted,  you' have  heard  ;  and  what 
my  answers  have  been  unto  them,  I  leave  to 
jour  lordsiiips judgments. 

I  com*  now  to  Ed.  the  Gd's  time,  17  Ed.  3, 
Pari.  Roll.  Whereas  commissions  have  been 
awarded  to  the  people  and  shires,  to  prepare 
men  at  arms  for  cScotland  and  Gascoigne,  or 
elsewhere,  at  the  charges  of  the  shires,  contrary 
to  law ;  the  king  hath  not,  before  this  time, 
given  wages,  whereby  the  people  have  been  at 

treat  charge,  and  much  impoverished.  The 
ing  wills,  that  it  be  done  so  no  more.  Ay, 
but  it  was  said,  this  was  to  Scotland  and  to 
Gascoigne  ;  and  that  this  was  foreign  war ; 
and  that  was  denied,  though  not  admitted. — 
I  answer,  that  in  those  times,  Scotland  held  in 
fee  of  the  seignory  of  England ;  and  in  those 
times  the  king  of  England  was  '  Dominus  di- 
*  rectus  Scotiae ;  and  so  Ed.  1,  when  he  deter- 
mined that  quarrel  between  Bruce  and  Baliol, 
•nd  gave  judgment  by  writ,  settled  Baliol  king 
of  Scotland,  and  did  justify  it;  and  it  is  re- 
maining in  tlyt  rolls  of  Scotland,  in  Mr.  Squire*s 
office.  When  there  was  a  treaty  of  peace  be- 
tween Baliol  and  Ed.  the  Ist,  he  refused  to 
acknowledge  the  signory  of  England ;  and  there 
the  parliament  resolves  he  should  rather  have 
a  war  than  lose  this.  So  see  Selden  upon  For- 
tescue.  War  in  Scotland,  not  foreign  war,  but 
like  to  that  in  Wales :  and  so  was  it  ever  since 
held,  since  the  conquest,  to  be  within  the  sig- 
nory of  England.  By  the  statute  of  13  Ed.  1, 
and  by  the  statute  of  Hen.  8,  it  appcareth  to 
be  within  the  fee  of  England.  War  against 
one  another,  cannot  be  called  a  foreign  war ; 
as  in  the  war  to  Scotland,  Wales,  and  else- 
where, which  is  not  meant  of  foreign  parU ;  for 
then  it  would  have  been  express^  where,  as 
well  as  Gascoigne.  And  by  the  histories  of 
those  times,  we  shall  finrf  there  were  armies 
carried  to  no  other  place.  Nay,  to  shew  this 
elsewhere  is  meant  m  England,  see  the  1  Ed. 
3.  Parliamcnf-roll  before  this  parliament. 
The  Scots  in\aded  England,  as  appears  by  a 
writ  of  Kd.  3,  where  is  mention  of  an  invasion, 
and  thereupon  requires  aid.  If  there  he  wars 
in  Gascoigne,  ancj  if  occasions  to  Scotland, 


and  in  England  too  where  the  Scots  are,  and 
this  a  defensive  war.  Further  for  the  wars  of 
Scotland,  if  that  should  be  called  a  foreign 
war;  if  the  king  should  go  thither  and  make\ 
war,  yet  by  the  rules  of  the  king's  council,  if  a 
war  in  foreign  parts  is  but  to  prevent  a  war  at 
home,  this  war  is  not  foreign,  but  for  defencf. 

Another  act  made  on  this  occasion,  that  the 
king  wills,  1  Ed.  3,  c.  5,  that  no  men  hence- 
forth shall  be  charged  to  arm  themsehes, 
otherwise  than  formerly  in  the  kingdom  of 
England  ;  and  not  to  be  compelled  to  go  out 
of  their  counties,  unless  upon  the  sudden 
coming  of  an  enemy,  and  in  case  of  neceswt j, 
and  then  to  be  done  as  in  times  past:  this  sta- 
tute coming  in  the  same  year  when  the  com- 
plaint was  made  for  carrying  men  oat  of  dieir 
counties  at  their  own  charges. 

Here  I  observe  that  the  subject  shall  i\ot  go 
out  of  his  county,  not  only  at  sudden  couimg 
of  enemies,  but  likewise  on  necessity,  and  butti 
together.  And  when  it  is  said,  it  shall  be  dooe 
as  formerly,  it  as  an  allowance  that  they  had 
formerly  been  paid.  So  then,  if  this 'be  a 
stronj^er  Case,  admit  here  an  actual  coming  of 
enemies,  nay,  sudden,  nay,  here  is  a  necessity, 
and  the  subject  is  to  go  out  of  his  countrj,ffo 
posse  suo,  yet  he  had  his  allowance. 

Perhaps  it  may  be  asked,  why  should  not  the 
subject  pay  ?  Is  not  the  kingclom  in  danger^ 
are  they  not  to  defend  it,  posse  suo  f  The}-  are 
so  in  their  counties;  and  if  tbey  go  out,  the 
law  hath  provided  a  supply.  Parhainent-rult, 
13  Ed.  3,  there  was  a  time  when  there  Here 
known  enemies,  actual  wars  in  Fraoce;  the? 
intended  to  divert  the  war  by  bringing  it  huiue 
to  our  own  doors:  the  enemies  threatened 
much,  nay,  did  much  hurt;  yet  did  not  Ed:  S, 
command  these  supplies  this  way,  but  called  a 
parliament,  and  there  consideration  was  had  m 
parliament  for  supply,  and  that  the  kingdom 
has  sliips  enough,  if  they  were  willing;  and 
this  was  in  way  of  Defence. 

From  all  this  I  conceive  that  it  is  stronglj 
inferred  that  he  could  not  force  them:  and 
when  the  lords  and  commons  did  meet,  to  take 
consideration  for  the  wars  against  France  and 
Scotland,  the  commons  laid  the  whole  chufjt 
on  the  Cinque  Ports,  they  disclaimed  to  liavc 
any  thing  to  do  with  it  And  for  the  land- 
service,  they  said,  let  those  of  every  count? 
reside  there,  but  no  charge  on  the  subject  in 
pursuance  of  this.  Glaus.  13  Ed.  3,  m.  11)  et 
14.  dors.  The  town  of  Bodmin  doth  shew  the 
execution  of  this  judgment ;  it  being  agreed, 
that  the  sea-towns,  and  bordering  shores,  shoold 
look  unto  it. 

I  shall  agrea  that  some  inland  towns  are 
bound  by  use  and  tenure,  but  no  otherwise,  4 
Ed.  3.  c.  1,  that  the  people  are  notcomoeiled 
to  make  any  aid  out  of  parliament ;  and  that 
the  aid  granted  shijl  not  be  drawn  into  exam- 
ple ;  and  that  the  aid  granted  is  for  tlie  defence 
of  the  sea.  But  it  hath  been  said,  that  the; 
are  aids  granted  for  foreign  wars,  for  the  wan 
in  France.  True,  thgr  were  io  part  granted, 
some  for  t|ie  wars  in  fx^noe,  9rid  pan  also  for 
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m.  S4.  Tt  is  the  lord  Latimer's  Case,  a  priv^ 
counsellor  and  clianiberl.iin  to  tite  king;  theie 
was  a  conipluint  in  parliainenc  against  liirn  U^r 
divers  ihiu^  wlierrof  one  was  for  laying  an  im-' 
position  upon  merchaniiize.  In  hisjuscificauou 
he  pleads  the  command  of  the  king;  and  ft/C 
that  particular  he  was  sentenced,  imprisoned, 
finf'd  and  ransomed;  so  careful  were  i hey  to 
rei'ive  that  law.  And  that  sentence  of 'his,  )B 
Uic.  2^  made  thcf  great  lords  so  unwilling  to 
talk  of  the  defence  without  parliament. 

And  so  I  come  to  that  of  8  Uic.  3,  upon 
which  I  must  insist,  for  that  it  is  of  great  weight. 
It'dotli  appear,  as  well  by  the  consultation  it- 
self^ as  by  his'ory,  that  the  realm  was  in  great 
danger  from  several  parts ;  as  from  France,' 
Scotland,  &c.  and  that  the  danger  was  so  in- 
stant, that  it  could  not  stay  for  a  parliamentary 
supply:  therefore  the  council  of  the  king  wer«' 
to  consider  of  it ;  they  know  not  what  to  ad- 
vise; they  meet  together,  they  had  no  time  tm 
call  a  parliament ;  but  the  lords,  both  temporai 
and  spiritual,  and  sages  of  the  reahn,  consider- 
ed «%hat  to  do,  when  the  safety  of  the  kingdom 
laid  so  at  the  stake.  The  resolution  of  these 
lords  and  sages,  who  were,  as  1  conceive,  the 
judges,  propter  exeelientiam,  conclude  that 
there  was  no  way  but  by  parliament,  and  all 
this  was  for  cieicnce,  and  against  an  instant 
danger,  which  could  not  expect  summons  of 
parliament.  And  the  lords  themselves  rather 
lend  money  out  of  their  own  purses,  than  ad- 
venture that  wliich  Latimer  did;  which  indeed 
was  the  ground  wliich  made  them  wary. 

To  this  there  were  many  answers,  yet  all  \v\]i 
fall  off.  It  is  true,  that  it  is  no  act  of  parlia- 
ment ;  yet  such  a  resolution,  tliat  had  it  been 
300  years  before,  would  have  done  much.  The 
weight  of  this  is  thus :  if  this  had  been  a  parlia- 
ment, there  is  little  doubt  uhat  this  resolution 
would  have  done:  for  the  matter  we  have  the 
resolution  of  the  upper  house;  and  how  the 
commons-  would  have  resolved  in  a  point  of 
liberty,  we  may  easily  conceive.  Here  we  have 
the  judges  opinions  in  point  of  the  legal  power 
of  the  king,  what  the  king  woold  do,  as  well  at 
what  he  should  do :  and  in  things  of  this  nature, 
the  judges  are  the  king's  council.  And  as  in 
the-  ereat  council,  (the  parliament)  they  sit 
there  for  counsel  in  thin^  that  belong  to  mat- 
ters, of  law,  so  at  this  uroe  in  this  assembly, 
which  was  instead  of  a  parliament,  tliesc  wore 
not  left  out,  being  best  able  to  declare  the  rule; 
and  this  was  about  two  years  after  Edward  the 
third's  death:  he  could  not  then  have  any 
other  than  the  council  of  his  grnndfither;  and 
of  their  resolution  was  that  the  king  c6uld  not 
charge  the  subject  out  of  parliament:  and 
though  it  wao  no  act  of  parliament,  yet  it  hail 
the  honour  to  be  so  nccountcd,  else  it  had 
never  been  eiiterrd  upon  tlie  parliament-roll. 

B>itit  is  said,  by  way  of  objection,  that  Ri- 
chard the  second  was  then  an  infant.  True, 
he  was  so,  but  he  had  a  brave  roan  for  his  pro- 
tector, John  of  Gnuiit ;  and  tie  iiud  doubtless  a 
select  council,  and  rhey  vrere  as  fearful  as  miglil 
be,  that  nothing  should  be  dune  that   lui^l 
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defence  on  this  side.  And  where  tliere  is  no 
distinction,  why  not  for  the  one,  as  well  as  the 
other?  It  must,  under  favour,  be  conceived, 
for  either  or  both.  And  between  this  time  of 
14  Ed.  3,  and  25  Ejd.  3,  your  lordships  have 
heard  from  Mr.  St.  .lohn,  some  complaints  in 

Eirliamenty  fur  charging  the  counties  with 
ohbellers,  and  going  out  of  thfir  counties, 
which  are  not  really  compleat,  only  for  propor- 
tion- in  regard  of  their  success^  but  also  for  the 
thing  itself. 

S  £d.  3,  in,  91.  The  commons  pray  to  be 
discharged  of  the  guard  of  the  sea;  and  that 
the  king  would  keep  it  at  his  own  charge.  This 
shews  the  judgment  of  both  houses,  and  the 
weight  of  it  is  very  great ;  for  when  there  is 
any  difficult  point  concerning  tlie  liberty  of  the 
subject,  it  is  referred  by  the  judges  to  the  par- 
liamenty  to  be  there  decided  :  of  that  reverence 
is  the  parliament. 

But  it  hath  been  said,  this  is  rather  a  matter 
of  prayer  than  right.  Under  favour,  the  matter 
shews  that  they  claim  in  point  of  right :  and 
it  is  to  be  supposed,  that  they  would  not  make 
such  an  unreasonable  request,  as  to  lay  that 
wholly  on  the  king,  if  they  of  right  ought  to  do 
it.  And  if  words  were  put  in  a  fair  language, 
it  was  but  a  fit  and  humble  language  for  so 
great  a  prince  as  Ed.  the  3d  was.  But  Ed.  the 
3d  gave  no  relief;  yet  that  doth  Shew  the 
judgment  of  the  two  houses;  «ind  as  there  was 
no  granting,  so  there  was  no  express  denial.  A 
handsome  prayer,  and  a  handsome  answer. 
14  Ed.  3,  Parliament-Roll,  there  it  appears 
there  was  a  charge  of  2«.  oif  all  woulfells,  and 
this  for  defence  of  the  sea ;  and  in  the  15th 
taken  away  in  the  parliament. 

I  shall  conclude  this  with  the  25  of  Ed.  3. 
No  Hobbellers  were  to  go  out  of  their  counties, 
unless' by  common  consent  Tiiis  statute  is  ge- 
neral for  defence;  there  is  no  exception  :  if  an 
enemy  do  invade,  the  parliament  believes  the 
kingdom  is  provided  for.  Yea,  saith  Mr.  So- 
licitor, the  snbject  is  not  charged  to  go  out  of 
the  county,  that  is,  upon  summons,  ad  exerci- 
turn;  for  summons  i^  twofold.  First,  a  sum- 
mons ad  excrciluntf  and  then  a  general  sum- 
mons. By  the  summons  ad  exercUum,  only 
those  were  to  go  that  did  hold  bv  tenure ;  and 
they  say  it  is  encounftr  droit,  to  be  charged  out 
of  their  counties.  It  is  true,  about  this  time 
there  are  some  records  of  16  and  18  Ed.  3,  in 
the  Eicheouer,  where  charges  are  laid  on  the 
subject  for  hobbellers,  and  such  things :  but  you 
shall  find  in  the  Exchequer  tliat  the  money 
came  thence,  which  was  before  the  statute; 
tiiese  things  were  the  grievances  complained  of. 
So  the  practice  there  will  not  expound  the  sta- 
tute, for  the  contrary  practice  di<l  be(!et  the  sta- 
tute. But  the  last  of  these,  in  24  Ed.  3,  who 
was  an  active  prince,  and  maintained  wars,  and 
so  h-id  great  occasion  for  moneys,  nnd  so  cliarg- 
ed  the  people  liigher  than  they  would  endurt.' ; 
for  which  he  did  afterward^  repent,  and  desired 
to  be  prayed  for,  and  therefore  there  were 
divers  impositions  on  mtrchants ;  all  which  I 
pass  over,  only  this  out  of  the  Uoll^  50  £d.  3, 

VOL.  iir. 
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wroiK  the  kinKin  his  prerogative.  It  is  troe,. 
they  bad  a  power  of  doing  tliiogs  bj  parlia- 
nent,  yet  that  was  no  act  to  restrain  tlie  king, 
bat  an  act  of  necessity :  the  king  was  an  infant, 
aud  therefore  it  was  requisite,  chat  during  his 
minority  nothing  should  be  done  but  in  par- 
liament, especially  that  concerned  the  king- 
dom ;  which  was  not  a  usurping  of  the  re^ 
power,  but  a  provident  care  o(  the  kingdom 
and  him :  and  they  do  protest  in  ihac  roll  against 
incroachments  upon  the  royal  power ;  and  to 
say  that  is  good,  which  is  to  an  ill  intent,  is  a 
strange  construction. 

They  say  that  this  consultation  was  for  fo- 
reign wars;  for'cliat  Bre^t  and  Calais  were  in 
danger,  and  to  be  provided  for:  and  for  fo- 
reigu  ware  it  is  agreed  the  kingdom  could  not 
be  charged.  l*o  Uiis  1  answer,  admit  a  mixture 
of  %vars»  yet  every  one  looks  home  first:  we 
have  a  care  of  ourselves  first :  but  they  would 
have  made  no  soch  difference,  if  the  debate  had 
been  for  botli.  However,  the  lords  conclude 
the  king  catmot  charge  without  parliament. 
But  I  cannot  leave  this  objection,  but  shall 

-  give  a  particular  answer ;  thoui^h  Brest  and  Ca- 
lais migiit  be  in  danger,  }*€t  that  was  no  part 
of  this  consultatiim  ;  for  it  is  said  i;i  that  con- 
sultation, that  in  a  former  parliament,  sufficient 
provision  was  made  for  them.  True,  they  were 
m  danger,  but  provided  for  in  parliament  be- 
fore ;  and  that  which  clears  all,  under  favour, 
there  is  not  a  word  in  thatfon^ultation,  but  is 
racrelj^  for  the  defence,  and  no  relation  to  a 
foreign  war.  1  end  this  kin^*s  reign  with  the 
8  and  9  Uic.  9,  rot.  10,  where  is  a  consultation 
wiih  Jolm  of  Gaunt  for  foreign  wars,  and 
others  mixed  togetl&er.  It  appears  the  subject 
is  not  chargeable  out  of  parliao^ent. 

And  so  I  come  to  Henry  the  fourth's  time. 
S  Hfn.  4,  hath  been  uiged,  and  an  answer 
given  to  several  commissions  for  Calais,  and 
for  the  defence:  there  was  then  a  complaint, 
and  a  desire  tl>nt  those  commissions  might  be 
recalled.  It  is  true,  we  find  not  this  granted 
expressly ;  but  as  no  grant,  so  no  denial ;  and  as 
we  take  it,  it  was  granted.  This  time  of  Henry 
the  fourth  did  yield  many  instances  I  bat  the 
king  cannot  churge,  though  for  the  publick  de- 
fence. I  shall  reinenibcr  a  record  which  the 
other  day  I  vuncbed.  Par.  Rol.  13  Hen.  4> 
m.  43.  It  wns  upon  an  action  of  the  case 
.which  we  find  in  the  books,  11  lien.  4,  which 
was  pleaded  in  13  Hen.  4.  There  was  an  office  of 
measura|;e  erected  and  granted,  and  a  fee 
granted  ili  it ;  this  was  c«)mplnined  of  in  parlia- 
ment :  first,  an  action  was  begwt  at  law  1 1,  and 
in  13  Hen.  4,  a  complaint  in  parliament;  and 
they  complain  that  this  was  against  the  statute, 
tiiat  DO  taxes  nor  t«iillages  should  be  laid  upon 
the  subject ;  and  the  answer  is,  ht  tlie  statute 

.  be  observed.  This  use  I  make  of  it;  this  dorh 
not  only  shew  tlie  confes^i.>n  of  the  thing,  that 
tliis  ought  not  be  laid,  hut  th:it,  tiiis  statute,  De 
Tullagio  non  Concedendo,  was  to  he  a  statute : 
and  this  statute  was  not  for  aids  that  come  to  the 
king  in  particular,  but  against  any  charge  laid 
by  the  kug  vpon  th«  sufagea,  though  it  be  pro 


bono  puhiico ;  and  upon  the  record,  the  jud|« 
ment  was  delivered  so,  because  t»iio^  ia  pn^* 
dicium  populL 

I  diall  remember  the  grants  of  tonnage  aad 
poundage  to  Hen.  4,  and  the  grants  usuallj  to 
him  were  temporary  and  upon  occasion,  and 
not  for  life,  until  afterwards ;  and  in  bis  tbat 
4hey  were  for  the  defence  of  the  sea  and  king* 
doiii :  and  it  was  granted  upon  condition,  tkit 
it  should  be  confe^ed  it  was  granted  of  loia, 
and  not  of  right.  9  Hen.  4,  m.  16,  and  11  Ueo. 
4,  m.  45,  and  13  Hen.  4,  m.  10,  which  is  die 
fullest ;  they  make  a  protestation  it  shall  not 
be  drawn  into  example ;  yet  all  that  time  were 
imminent  dangers.-^Bat  it  was  said,  we  caa* 
not  shew  that  purely,  and  simply,  and  lolelj, 
it  was  ever  granted,  but  with  a  mistore  of 
other  things,  as  that  of  tenths  and  fifteenths.^ 
But  the  parliament  was  so  wary,  that  thej  did 
sever  them,  and  lay  the  tenths  and  fifteentfisby 
themselves,  and  tonnage  and  poundage  bj  it- 
self; for  though  they  are  the  same  acu,  jet 
upon  the  matter  they  are  several. 

I  am  now  come  to  Henry  the  5th*s  time;  sod 
for  him  tliere  is  not  much,  but  hke  Henry  4, 
Parliament  Roll,  1  Hen.  5,  m.  17,  a  grant  of 
tonnoge  and  poundage  for  the  defence  ot'  tie 
realm,  and  safe-guard  of  the  sea,  with  a  protfst- 
atiou  that  they  should  not  he  chareed  far  tU 
time  to  come.  I  think  after  this  tune  we  iixi 
no  more  protestations  or  grants  upon  condition. 
But  that  fihich  I  argue  from  these  grants  made 
in  this  manner,  is,  sure  it  was  the  opinion  of 
the  parliament,  that  they  were  not  boand;  ud 
the  King  by  his  acceptance  doth  acknowledges 
much :  no  landlord  accepts  that  fi^ro  tlie  teoact 
as  a  gift,  which  he  may  command  asadutv; 
and  to  take  it  on  terms  so  advantageous  for  ik 
subject,  and  not  only  give  an  acquittance  for  it, 
but  put  it  on  record*  as  in  point  ol  right,  fiat 
here  is  an  afhrmation  of  the  commons ;  sikI 
though  they  cannot  make  a  law,  yet  that  which 
they  dO|  and  the  king  accepts,  shall  be  of  s 
strong  proof.  Again  :  It  is  true,  you  shall  not 
charge  the  subject  with  tonnaee  and  poDDda*r 
witliout  parliament ;  but  shafl  not  tlie  sabj«t 
be  charged  another  way  ? 

To  what  end  would  that  protestation  liaie 
served,  tbat  the  king  should  do  it  another  «av? 
And  it  b  all  one,  if  ttie  commons  bear  the  cha^ 
of  defence,  whether  they  bear  it  by  tnansge  and 
poundage,  or  otherwise;  for  thai  whirb  &Usod 
the  particular,  fails  on  the  other.  To  chaise 
them  iliu!;,  were  as  if  the  kirg  should  say,thoosh 
I  canivit  chnrge  you  this  way  by  tonnage  sod 
poundaee,  yet  I  will  d)arge  you  another  way. 

In  the  time  of  Henry  the  6th  there  is  liule. 
-*I  come  next  to  the  time  of  £dw.  4,  wheieio, 
though  there  is  nut  much  upon  »tatuto,  jel 
«here  is  u  speech  of  his  that  shews  much  of  llii«. 
7  Ed.  4,  Pari.  Roll.  1,  there  was  a  speech  made 
and  cited.  The  king  fir>-t  protests,  which  »M 
not  immediately  upon  his  coming  to  thi. crown, 
that  be  will  live  of  his  own,  and  not  charge  ihs 
commons  tut  in  cases  extraordinary,  and  tbosi 
burdens  too  should  he  teeundum  mOnm  »«f'o- 
mm;  aad  that  be  hopes  they  will  be  it  tender 
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•f,  and  kind  to  him  as  to  his  predecessors,  say- 
iog  that  he  would  lav  no  charge  apon  them,  but 
io  extraordinary  tilings. 

This  shews,  that  what  was  granted  by  the 
commons,  though  upon  extraordinary  occasion, 
was  not  out  of  duty,  but  out  of  tenderness;  and 
Ibis  was  a  good  while  after  his  victory,  and 
could  not  upon  the  matter  be  called  a  brokage. 
And  this  falls  not  under  the  answer  of  Mr.  So- 
licitor, thut  money  was  borrowed  of  the  poor 
men,  and  reason  that  thev should  be  paid  again. 
—But  those  loans  were  by  way  of  commission, 
and  not  to  some  poor  men,  but  thejr  did  con- 
cern the  general.  And  though  Rich.  3,  had 
Kaso^  to  bring  in  good  laws,  b^aose  of  the  de- 
fsct  of  hit  title,  yet  my  lord  of  St.  Albans  called 
it  a  kind  of  brokage  to  get  the  people's  good 
^ill ;  yet,  however,  this  must  be  a  declaration 
of  both  houses  of  parliament ;  and  it  was  not 
to  much  ofiered  by  Rich.  3,  but  because  £dw. 
4  had  made  many  borrowings. 

I  come  now  to  Henry  the  7th*s  time.  That 
which  bath  been  pressed,  is  the  19  Hen.  7,  c. 
11.  Provision  that  the  king's  servants  that 
were  to  attend  upon  him  in  the  wars  out  of  the 
counties,,  should  be  paid ;  then-  if  they  were  to 
have  it,  thea  d  fortiori^  they  that  were  not  to 
attend.  This  shews  that  the  king  is  to  be  at 
the  charge,  and  not  the  subject.  The  answer 
is,  this  extends  to  foreign  wars,  and  then  no  rea- 
son but  that  they  should  he  paid  ;  and  so  will 
not  serve  our  turn.  If  there  be  such  a  diflfcr- 
ence  between  foreign  and  home  wars,  why  do 
not  the  acts  of  parliament  make  a  difference  ? 
the  words  are  general,  and  extend  to  wars  out 
of  the  realm  ami  in  iho  realm ;  and  where  the 
laws  do  not  distinguish,  neither,  I  hope,  will 
your  lordships. 

Now  I  come  to  Hen.  8,  who  was  as  unwilling 
to  he^,  as  powerful  to  command.  13  Hen.  8, 
<ap.  30,  the  king  desires  for  some  necessity  of 
government,  and  against  an  instant  occasion,  to 
nave  power  to  make  a  jproclanHition  for  govern- 
ment, and  to  do  it  under  penalties :  A  law  sea- 
•enable  for  that  time,  though  it  continued  in 
£d.  6.'s  ttme<  As  he  would  nave  liberty,  which 
^  could  not  have  without  paiiiament,  to  lay 
these  kind  of  penalties  on  men ;  so  the  parha- 
Qent  was  as  careful  to  give  him  no  liberty  to 
^7  any  charge  upon  their  estates,  lands,  or 
goods.  So  as,  though  for  the  natural  govern- 
ment they  leave  him  a  power  to  lay  penalties 
upon  others;  ^et  to  lay  any  thing  upon  their 
goods,  that  which  is  meum  et  tuum^  he  had  no 
liberty ;  which  is  a  declaration  of  the  opinion 
of  the  parliament,  that  by  the  common  law  he 
oouldnotdoit. 

But  in  the  preamble  of  the  act  it  is  snid, 
that  there  is  some  intimation  of  the  power 
of  the  king,  if  he  will ;  and  upon  that  pre- 
amble indeed  Cowel  would  have  built  the 
i^yal  power  of  the  king.  But  Cowel  was  mis- 
taken, and  had  his  reward.  It  i^true,  there  is 
something  in  the  act  that  speaketh  of  the  regal 
power  in  necessity,  but  not  absolute ;  and  that 
too  came  in  by  the  penning  of  it  on  the  king's 
^*    And  91  Hen.  8,  your  lordships  know  his 


power,  and  how  he  was  not  to  be  resisted  in 
small  things.  If  he  could  pull  down  those  ab« 
beys,  what  could  he  not  do }  Therefore  it  was 
not  for  them  to  question  with  the  king  upon  the 
penning  of  his  preamble,  but  a  dutifufness  in 
ibem  to  conform  themselves.  And  when  (here 
was  prdvision  enough  made  against  that  in  the 
act  afterwards,  it  had  been  a  weakness  of  the 
house  so  to  do. 

Yea,  the  act  was  that  the  king  could  not 
charge  the  lands  nor  goods ;  but  tliere  is  no 
such  thing  in  our  case.  It  is  true,  there  is  no 
immediate  charge  laid  upon  the  lands  or  goods, 
but  in  substance  and  consequence  there  is  a 
charge.  .  It  is  all  one  to  me  in  substance,  where 
my  life  and  benefit  is  the  same  in  either  way* 
And  if  I  am  taxed  secundum  statum  et  facul* 
tatet,  I  must  pay  the  money  out  of  my  estate  ; 
and  in  the  penning  of  an  act '  uon  litigatur  de 
*  verbis  sed  de  intentione.'  And  if  I  am 
charged  and  pay  not,  my  goods  are  taken  away 
and  sold ;  so  it  is  all  one  to  mc,  as  if  it  had 
been  laid  upon  my  goods. 

For  the  times  of  £.  6,  queen  Mary  and  queen 
Elizabeth,  and  his  late  majesty  king  James,  I 
shall  put  my  observation  of  all  these  into  one. 
I  find  not  much  upon  the  Parliament  Rolls  for 
these  four ;  few  statutes  were  made,  yet  in  every 
one  of  these Js  offered  one  act  of  parliament, 
which  is  a  stronger  proof  than  any  of  thoso 
which  have  been  urged,  and  such  proof  as  doth 
only  come  home  to  the  defence  of  the  kingdom^ 
in  case  of  extraordinary  defence,  io  case  of  ne- 
cessity, and  in  case  of  nivasion.  All  this  ariseth 
out  of  the  consideration  of  the  penning  of  the 
statute  of  tonnage  and  poundage,  in  the  begin* 
ning  of  every  of  their  reigns.  The  act  that  I 
mentioD,  is  1  Jac.  where  il  is  said  to  this  effect, 
that  there  may  be  times  of  necessity  where  trea« 
sure  is  not  to  be  wanting ;  and  it  is  unfit  tho 
treasury  should  be  unprovided  at  any  time  upon 
necessary  occasions;  and  therefore  they  grant 
unto  the  king,  tonnage  and  poundage.  But 
how?  not  for  quid  pro  guo,  not  merely  for 
defence,  but  towards  the  defence  of  the  king« 
dom.  Then  by  the  judgment  of  the  parliament 
this  being  not  granted  formerly,  but  towards 
this  defence,  and  towards  his  great  charges; 
therefore,  by  that,  the  charge  by  the  laws  ought  ' 
to  lie  upon  the  king. — Now,  my  lords,  if  tha 
king  were  not  bound  to  the  defence  of  the  king- 
dom, whether  or  no  would  he  accept  it  on  these 
terms;  and  whether  it  seems  not  more  thaik 
probable,  that  in  case  of  necessity  the  charge 
may  not  be  laid  on  the  subject.  1  Ed,  6,  c.  13* 
Mari®  cap.  18,  1  Eliz.  cap.  19, 1  Jac.  cap.  33^ 
are  the  several  grants  of  tonnsge  and  poundage^ 

I  conclude  this  part  with  the  times  of  hit 
majesty  that  now  is,  which  in  ihe  point  of  de- 
fence have  been  stronger  nud  greater  than  be* 
fore,  both  in  point  of  laws,  and  in  matter  of  ex» 
amf^e.  I  take  my  beginning  in  tliis  upon  that 
parliament  3  Car.  upon  tlie  Petition  of  Right, 
and  his  majesty's  Answer  and  Judgments  to  tlmt 
are  something  home. 

The  Commission  of  Loans  and  Benevolcnee^ 
the  necessity  of  the  time  did  require  an  instant 
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9ilpp]y ;  and  it  appears  by  the  Commission, 
that  there  was  a  iiecesaiiy  which  could  not  stay 
lor  a  supply  another  way,  and  your  lord^hipb 
.  know  what  was  done  ig  tins.  '1  his  Coimnission 
was  not  to  liorrow  of  a  ftsWy  but  it  was  general, 
with  an  equal  atid  proportionable  weight ;  and 
this,  as  it  appears,  was  for  the  defence  of  the 
kingdom,  it  hath  been  said,  that  mention  is 
made  of  supply  fur  the  Palatinate,  and  to  send 
aids  to  Denmark.  True,  it  is  so  ;  but  that  of 
tlie  Palatinate,  and  that  of  Denmaik,  do  upon 
the  matter  concern  us ;  for  tiiat  war  being  upon 
pur  resolutions,  there  was  a  kind  of  engagement 
laid  upon  us. 

In  that  Commission,  there  app^rs  more  than 
fi  possible  danger  to  the  kingdom  ;  there  was  a 
necessity,  yet  this  was  laid  down,  it  held  not ; 
»nd  in  pursuance  thereof  tliere  was  an  Order, 
whereof  we  have  a  copy  ;  it  is  in  the  Exchequer 
moved  by  the  king's  Attorney  for  staying  the 
proceedings  for  money  spent  about  Loans, 
5<^hich  was  by  his  majesty's  gracious  command, 
wherein  his  majesty  did  prevent  the  commons 
desire. 

The  Petition  goes  on,  that  there  were  soldiers 
billeted  in  several  pans,  and  there  was  a 
-cliarge ;  and  this  was  after  a  late  foieign  war,  an 
enemy  then  known  and  declared ;  tkere  was  a 
-  necessity  for  instant  defence,  and  to  stand  upon 
our  guard ;  tlie  enemy  might  in  a  short  time 
lia\e  been  upon  our  coasts :  yet  your  lordships 
know  what  was  said  to  that.  And  as'  the  Pe- 
tition h)oks  back,  to  those  things  that  are  taken 
oflf  their  hands,  so  it  looks  forward,  and  pro- 
vides, that  no  such  things  should  be  taken 
hereafter  by  the  power  of  the  king  alone,  al- 
though upon  matter  of  necessity.  And  ail  this 
was  a  Petition  not  of  favour  merely,  but  in  point 
of  right,  according  to  our  laws  and  statutes, 
which  are  the  statute  -25  £d.  1,  the  statute  De 
Tallagio  non  Conccdendo,  and  Magna  Charta, 
the  ground  of  all.  And  to  all  these  his  majesty 
promi^eth  such  things  should  be  done  no  more. 
And  they  not  conteut  with  this,  his  majesty 
gives  this  answer,  *  Soit  droit  fait.' 

I  cannot  leave  this  great  strength  thus,  but 
bring  it  home  (o  this  very  case*  The  substance 
of  this  Petition  being  for  charging  of  the  subject 
out  of  parliament  by  the  royal  power,  when  this 
Petiiion  had  passed  the  lower  house,  it  came  to 
the  lords ;  a»d  upon  some  motion,  there  was  a 
proposition  of  a  Saving  to  be  put  in  the  end  of 
the  Petition,  saving  the  sovereign's  power, 
which  his  niajesty  is  entrusted  with  for  the  de- 
fence of  the  kingdom.  All  this  your  lordships 
know,  that  after  several  conferences,  in  the 
conclusion  the  Petition  passed  without  any  Sav- 
ing. 

My  lord^,  upon  what  reason  this  Saving  was 
left  out,  your  lordships  may  see  by  the  record, 
which  your  lordships  and  the  rest  of  the  house 
be>t  know,  and  whether  upon  this  reason  or 
not. — That  the  laws  the  Petition  went  on,  whe- 
ther the  Saving  would  stand  with  those  laws. 

My  lord*,  it  appears  that  the  first  Answer 
was,  that  the  laws  should  be  put  in  execution  ; 
yet  iu  the  dose  there  is  put  in  a  saving  of  the 


prerogative:  but  this  Answer  did  not  satisfy; 
and  therefore  there  was  a  geneml  An^twer, 
*  Soit  droit  fait.'  But  now  vihst  was  granted 
by  the  last  Answer  more  than  by  the  former, 
only  that  the  law'  was  left  more  absolute  ? ' 

As  to  that  commission  of  advice  for  cooside- 
ratifm  of  means  to  raise  supplies,  and  it  wa>  fur 
defence,  and  a  necessary  defence,  and  that  did 
not  bear  delays,  that  commission  was  laid  dowa 
by  his  majesty  ;  yet  in  that  there  was  no  more 
than  this  consideration,  how  supplies  migitt  in- 
stantly* be  raised,  which  could  not  endure  de- 
lays by  impositions  or  otherwise,  that  is  stiil 
lawful  ways.  If  there  bad  been  any  to  lav  a 
charge  on  the  subject  by  way  of  loan,  then  that 
commission  had  not  been  excepted  against; 
yet  his  majesty  was  pleased  to  lay  down  tbii 
upon  the  desire  of  the  house. 

T  conclude  with  that  which  I  conceive  to  b« 
the  judgment  of  both  houses  in  poiin.  It  is  the 
judgment  of  both  houses  against  the  Sermou 
touched  upon  by  Mr.  St.  John«  which  I  shall 
press  as  far  as  it  will  be  applicable  to  our  case. 
— The  Sermon  was  to  shew  the  power  of  the 
king  in  case  of  necessity  to  lay  a  charge  on  the 
subject  without  u  parli.imenL  When  this  came 
into  the  lower  hou^e,  this  was  the  main  and 
principal  charge,  I  say  nut  the  sole  cfaar|;e. 
When  it  came  into  the  upper  house,  there  it 
was  pressed  against  that  divine  by  the  king'i 
counsel;  and  it  appears  by  the  journals  of  the 
tipper  house,  that  the  crime  was,  that  he  should 
shew  the  king's  power  to  charge  the  subject 
without  parliament.  It  appears  by  the  said 
journals,  that  the  Doctor's  excuse  was,  that  he 
meant  nothing  but  to  shew  what  kings  might 
do  in  extreme,  necessity  of  danger.  And  jfuur 
lord ships  may  read  m  iiis  Sermon,  that  he 
speaks  of  necessity,  not  attending  the  slow  mo- 
tion of  parliamentary  advice;  so  that  it  ii 
pinched  on  extreme  necessity  :  hut  neither  one 
excuse  nor  the  other  did  serve  his  turn.  The 
offence  is  acknowledged,  submission  made  in 
both  houses,  and  the  Sermon  called  in  ty  pro- 
clamation. Ay,  but,  saith  Mr.  Sohcitor,  thii 
Sentence  was  for  other  matters.  I  say  not,  but 
that  the  Sentence  was  for  this  thing  alone: 
there  were  other  things,  but  the^  were  only  bj 
the  bye  ;  only  occasioned  by  this.  Now  how 
far  this  case  comes  to  our  case,  I  leave  to  your 
lordships  judgments. 

The  Fourth  Day's  Aroumest  of 
Mr.  HOLBORNE. 

May  it  please  your  lordships ;  I  have  thui 
far  gone  on  in  my  proof  from  reason,  hooks, 
cases  and  authoritie!»,  all  being  of  highesrua- 
ture,  that  is,  by  the  laws  of  England  ;  that  the 
king  cannot  charge  his  subjects  without  their 
consent  in  parliament,  though  it  be  pro  boM 
publico^  or  for  case  of  ncct•^sity.  If  now  re- 
maincth  that  I  offer,  wh.it  either  the  practice 
ha(h  ever  been  in  the  best  times,  and  the  con- 
trary practice  decried  from  time  to  time.— la 
thi-.  I  shall  do  a  work  of  suix'.erogaticn.  It  i» 
not  material  what  the  praciice  is,  if  the  lawi 
be  once  settled.    A  law  once  madej  over-ruletk 
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ali  practice  aftenvards.  And  as  a  law  is  law 
before  practice,  so  it  is  law  against  practice  : 
jret  because  practice  may  be  au  expositor  of 
hWf  especially  where  the  wonds  may  seem 
general,  1  shall  shew  from  age  to.a^e,  that  the 
subjects  without  their  consent  could  not  be 
charged. 

f  ruin  the  practice  of  the  kings  themselves, 
eren  in  all  ages,  that  on  extraordinary  occar- 
sions  they  have  resorted  unto  parliaments ;  and 
when  they  could  not  do  good  by  that,  they  have 
made  many  borrowings,  as  appears  by  the  Paiy 
liament>Rolls.  What  other  courses  they  have 
taken,  your  lordships  have  heard  upon  the  former 
aigumeut.  And  when  the  king  received  these 
supplies,  it  came  voluntarily,  and  with  protes- 
tation, tHat  those  things  should  not  be  drawn 
into  example. 

I  shall  go  now  to  the  practice  of  the  subjects 
part.  Fi.rst,  I  shall  go  as  high  as  the  Saxons 
time.  That  of  Danegelt  did  begin  by  a  common 
consent :  and  in  the  very  laws  in  Mr.  Lambert, 
it  is  said  siaiutum  est.  Though  it  always  did 
not  siguify  a  statute,  yet  when  it  was  written 
by  one  that  knew  the  laws,  and  writ  of  the 
laws,  it  must  be  so  taken.  Tilburiensis  saith, 
as  it  was  the  act  of  the  king,  so  it  was  the 
petition  of  the  commons ;  '  Statutum  est  a  re- 
*  gibus,*  still  tlie  king.  It  is  strange  in  that 
time  of  Ethelred,  when  Danegelt  was  so  great 
and  common  as  it  was,  the  subject  being  easily 
drawn  unto  it,  that  the  king  should  not  ask  it, 
when  he  might  have  it  for  asking.  But  this 
Danegelt  being  raised  by  Ethelred  upon  emer- 
gent occasions,  as  it  was  not  like  to  be  always, 
so  the  provision  was  not  for  all  timef.  After 
him  came  in  some  of  the  Danish  kings,  and 
tbey  continued  the  Danegelt.  .  And  what  be- 
came of  those  that  were  the  collectors  of  the 
Danegelt  between  Ethelred  and  tlie  Confessor, 
doth  appear  m  Huntingdon,  and  how  the  peo- 
ple did  decry  it  in  general ;  then  it  was  laid 
down  ut  graviisimumj  as  appears  in  Ingulphus. 

Edward  the  Confessor  he  laid  it  down.  At 
the  Conquest,  Still  thev  go  on  with  the  Dane- 
gelt. It  was  paitof  the  terms  made  by  the 
people  with  several  kings,  that  it  should  be 
belaid  down:  and  king  Stephen  did  promise 
to  lay  it  down;  though  notwithstanding  they 
did  now  and  then  take  it  up.  In  Hen.  2  s 
time  yet  still  more  complaints,  ai^d  that  was 
left  out  of  the  charter  of  king  John. — ^I'he  use 
of  all  this  is,  That  though  there  were  a  practice 
under  pretence  for-defence  of  the  kingdom,  ye( 
the  people  did  decry  it ;  it  was  not  such  a 
practice  as  could  bring  in  a  law. 

When  Danegelt  was  tlms  laid  down  for  tlie 
time  of  king  John,  Hen.  3,  and.  Ed.  1,  in 
which  times  practice  for  shipping  will  not  be 
material,  for  in  all  those  times  the  very  ship- 
ping itbelf  was  decried,  parP  25  Ed.  1,  there 
the  very  charges  of  the  subjects  ibr  shipping 
were  the  complaint,  the  complaint  is  the  tning 
I  am  upon.  Afler  the  25  Ed.  1,  and  the  sta- 
tute De  Tallagio  non  Concedendo,  the  course 
of  these  proceedings  did  alter;  for  before  in 
H  he  sent  forth  writs  imder  a  great  penalty, 


and  29  Ed.  1,  m.  10,  he  contracts  for  his  ships, 
and  they  go  ai  his  charges.  P.  76,  Ed.  1,  Rot. 
35,  Reginald  de  Grey,  when  the  Scots  entered 
the  kingdom,  he  was  commanded  to  bring  sea^* 
uien  out  of  their  counties,  and  he  durst  not 
without  money ;  and  thereupon  he  had  money 
out  of  the  exchequer. 

But  the  answer  was.  This  was  for  Scotland. 
— ^For  that  no  doubt  this  war  was  at  home,  for 
in  the  26  the  Scots  had  entered  the  kingdom. 
Br.  Trin.  32  Ed.  1,  Rot.  11. 

I  come  now  to  Ed.  2*stime;  there  is  not 
much  against  us,  but  for  us.  This  I  shall  ob- 
serve, that  the  first  writ  that  went  out  was  9 
Ed.  2.  It  is  true  a  Mandamus  went  out  for 
shipping,  and  against  an  enemy,  and  for  defence 
of  the  kingdom :  but  how  ?  Not  a  *  Mandamui 

*  firmiter  miungentes,'  nor  '  sub  pcena  foris- 
'  facturae,'  but  a  '  Mandamus  rogautes,'  and 
the  means  of  compelling  ^quatenus  honorem 

*  nostrum  et  salvationem  vestrum.diligitis.'  So 
you  see  how  the  course  of  the  law  -altered  in 
that  time. 

I  come  to  Ed.  3,  for  I  will  but  touch  upon 
every  time,  and  offer  but  one  thing  to  shew  iho 
practice  in  it.  As  I  find  a  statute  in  the  be4 
ginning  of  his  reign,  concerning  provision  made  . 
'  for  wars,  so  I  find  an  execution.  Rot.  Scot.- 1 
Ed.  m.  8,  there  went  out  two  writs,  and  tbey 
were  concerning  raising  of  shipping,  and  in 
respect  of  the  Scots  entering  that  year.  This 
is  that  I  put  it  for,  to  shew  that  upon  that  occa- 
sion 1  Ed.  3,  soldiers  were  paid,  although  fur 
the  wars  in  Scotland.  It  doth  recite  that  the 
Scots  had  entered  the  land  that  year,  and  did 
make  further  preparation  ;  and  if  they  could 
not  have  their  peace  on  their  own  terms,  tbey 
would  proceed.  *  Consideratisetiampericulis,' 
for  it  was  in  articuio  necessilatis;  he  giveth  a 
command  that  there  should  be  ships,  but  it  Is 
a  '  mandamus  rogantes,'  nothing  at  all  by 
compulsion  or  forfeiture  in  tlie  writ,  *  sicut 
'  honorem  nostrum.'  It  appears  by  the  writ, 
that  he  said,  he  sent  money  at  that  tiine  for 
the  victuals  for  the  soldiers;  and  this  very  wHIl 
was  *  pro  sftlvatione  regni,'  and  that  we  could 
not  be  safe  without'  shipping :  and  this  was  in 
a  pure  and  innocent  time. 

I  will  not  sa  Y,  that  in  all  the  actions  of  Ed. 
3,  he  never  broke  this  rule :  your  lordship  know, 
what  wars  he  had,  and  what  necessities,  and 
what  those  necessities  brought  him  to;  but  ha 
was  so  far  from  justifying  of  himself  as  it  ap- 
pears by  Daniel's  History,  that  he  sent  to  tha 
archbishop  of  Canterbury,  to  pray  for  him, 
and  desired  the  people  not  to  think  ill  of  him 
for  iaj|riog  those  charges  upon  them  in  case  of 
necessity. .  12  Ed.  3,  Rot'  Aim'.  Your  lord- 
shins  shall  see  upon  that  acknowledgment,  how 
be  began  to  alter  his  course.  Parliament  Roll, 
13.  Ed.  3,  Uiough  he  laid  charges  before  now, 
he  calls  a  parliament,  and  de&ires  supplies  for. 
shipping  that  way  ;  and  that  acknowledgment 
12,  will  answer  home  that  famous  year  of  10 
Ed.  3.— Next,  my  lords,  to  shew  the,decryin)^ 
of  the  people  in  this  time  of  shipping  itself  in 
the  rolls  of  21  and  51  Ed.  1,  there  the  people^ 
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nid  they  were  not  to  bear  the  ofaarge:  so  it 
was  no  practice,  for  the  commons  did  decry  it. 
That  for  UobbellcrSy  they  were  at  tlie  charge 
of  the  county  before  95 ;  but  that  they  were 
oonplaiiied  of  in  parliament,  wherein  the  sta- 
tote  of  95  Ed.  S,  was  made.  Bnt  all  that  I 
aim  at  in  this  is,  h hatever  the  oot>trary  practice 
Wat,  to  out-halanceit  by  the  contrary  opinion^ 
and  claim  of  tlie  kingdom;  and  the  practice  I 
hope  shall  not  be  able  to  make  it  bw. 

1  oome  now  to  the  time  of  Uichard  3,'for  his 
tima  I  shall  remember  but  one,  Tr.  7,  Rich. 
9,  m.  15,  *  de  oontribuendo  ad  cnstodiam  maris/ 
^ra  is  a  recitai  of  Danegelt;  and  that  the 
•ubiidiesthat  the  king  had  were  not  sufficient, 
and  therefore  commanded  an  aid,  but  to  do  it 
graiuiier,  I  do  obsiftrve,  that  all  ship-writs  do 
end  in  the  time  of  EH.  3,  one  or  two  perhaps 
Bty  be  after,  and  therefore  I  do  end  with  the 
praoiioe  of  those  timet;  but  from  those  times 
downwards  to  lien.  8,  this  was  offered,  and 
Bot  denied;  That  there  are  several  records, 
how  the  kings  of  England,  both  at  sea  and 
had,  did  bear  the  Charge  of  defence ;  and  all 
ihe  answer  was  that  it  doth  not  appear  liow 
she  kim;  4o%h  raise  the  monies. 

For  the  time  of  Hen.  4.  8  Hen;  4,  Parlia- 
Aiant^RoU  ;  a  complaint  of  tht  commons,  of  a 
eonnniflsion  for  buitding  of  galleys  for  defence: 
And  their  oomplaint  was,  that  it  wns  done 
without  consent  of  parliament,  which  ou^ht  not 
lo  be  done ;  and  this  commission  is  repealed. 
ThiS' shews  the  decrying  of  the  sul^ect,  and  that 
Che  practice  hath  been,  that  the  defence  was  at 
the  charge  of  the  king. 

I  have  thos  finished  the  negative  part  of  the 
ttgunMOt,  that  the  ^abject  if  not  compelled  to 
fiiM shipping  for  defence  at  their  own  charge. 
^  Nest  for  tlie  positive  pan,  that  the  charge 

both  iflf  eases  ordinary  and  eKtraordinary  lies 
•athekhi|;,  andtfaatbytheoommon-iaw;  and 
Chet  the  kmg  hath  provision  and  consideration 
far  it 

My  lords,  for  provisioni  regularly,  whatso- 
•fvr  estate  is  in  the  king  in  the  politic  capacity, 
is  in  him  at  Rex,  and  not  in  him  in  his  natural 
capiacity ;  and  what  is  in  bim  so,  is  for  the 
benefit  of  the  kingdom :  and  that  hath  ever  been 
the  ground  of  the  acts  of  resampticm,  and  st^me 
of  resumption  made  by  Hen.  7,  where  lands 
yftwe  aliened  by  him^  lie  made  a  resumption  ; 
and  those  manv  privileges  that  the  kin^  hath  in 
him,  are  as  JteM  in  his  politic  capacity.  All 
srhidi  cases  are  pn(  toitetlier  in  Calvin's  case  in 
the  4th  Report.  And  not  only  in  England,  hut 
in  all  Chrislsndom,  aH  estates  in  pnnces  are 
held  fyr  the  bcliefilt  of  the  kin|[dom,  as  well  as 
for  themselves ;  and  that  is  not  denied  by  kin^ 
James  in  his  answer  ro  Perron  ;  he  would  haie 
it  absolutely  to  be  Ui  that  pnrpfise.  Alt  that  is 
to  the  ail  vantage  and  honour  uf  the  king,  is  for 
the  benefit  of  the  kingdom. 

My  lords,  from  tlie  consideration  of  the  in- 
terest of  tlie  kingdom  in  the  estate  of  the 
]9rince,  the  parliaments  have  so  often  nfferert 
Ijheir  service  to  tue  king :  And  the  parliament 
'»  former  times  did  rcqaire  a  hand  in  the  nam- 


ing of  a  treasurer ;  they  called  it  mUiqmu  m». 
And  it  was  5  Ed.  9,  in  a  parliameat,  bat  i^ 
pealed  15  Ed.  3.  And  for  ancient  land  of  tbs 
crown,  they  were  not  devisable  out  for  thtt 
reabon :  and  that  none  should  buy  Uie  liod 
of  the  crown,  for  it  was  not  alieoahie  io  tki 
time. 

My  lords,  in  the  form  of  our  aoveremeor, 
the  king  in  the  suppositvm  of  the  Taws  had  ill 
these.  By  the  books  ciied  by  Mr.  St.  John, 
»ll  were  in  the  crown,  and  being  so,  they  «en 
for  the  service  of  the  kingdom;  and  that  is  ihi 
reaston  that  all  land  is  held  immediately  or  i» 
diately  of  the  kiiig.  As  a  lord  of  a  manor, 
when  lie  hath  a  circuit  of  grouad,  heiettsosc 
part  to  one  man  to  plow  in  kniahts^rvia, 
and  part  he  keeps  for  himself.  So  the  kiog 
when  all  was  in  him,  he  disposed  of  some  for  the 
service  of  the  kingdom.  Hence  ariseth  the  te* 
nures  originally.  As  they  kept  in  their  bandi 
palaces  and  demesn,  so  for  public  service  tbey 
made  distfibution  of  certain  lands  for  pubU 
defence ;  some  by  Knigbts-Service,  »ome  bj 
Scutage,  some  by  Cornage,  and  some  for  Cas- 
tle-guard and  Grand  Seijeanty,  all  for  the  ser- 
vice of  the  kingdom ;  and  tenures  per  krou* 
giuifiy  which  was  an  eminent  service,  as  appcan 
by  the  book^  of  the  Knights  Fee;  Petty  S(^ 
jeanty  for  meaner  offices,  and  Grand  Serjeiot; 
for  greater  offices.  Divers  lands  were  given  to 
find  ships,  as  in  Doomsday-book,  hesidfs  tbi 
Cinque-Ports,  which  were  to  find  a  certiin 
number;  and  so  some  inland  towns  did  iiiHi 
ships,  but  how?  As  by  teimre,  not  geaeiaUjis 
sal^ecf^.  And  though  Mr.  St.  John  did  m^ 
one  or  two  precedents  by  way  of  esample^  yel 
he  snid  not  there  were  no  more. 

Mr.  Solicitor  did  give  an  answer,  that  ill 
those  came  out  of  the  estate,  what  was  tint 
charge  to  the  public  ?— It  is  trae,  if  the  kiog 
had  that  for  hiipself  orignally,  he  said  well; 
but  if  ft  was  in  htm  orignally  pro  regno  as  wdl 
as  for  himself,  then  it  is  otherwise. 

But  it  hath  be^n  said,  what  are  a  few  neo, 
or  one  ship  f  But  it  appeal  in  Doomsday-book, 
the  king  hath  a  great  navy.  There  «e(t 
60,000  Rniichts  Fees  in  the  Conqueror*s  tine: 
and  thoujsh  diters  seijeanties  are  turoed  into 
rents,  tet  the  revenue  is  the  same.  I  frbewit 
for  this,  that  tliere  was  a  provision  made  is 
the  institution  of  our  frame  of  govcromenti 
bnt  for  the  guarding  of  the  sea  qiore  particu- 
larly. 

.  The  kine  for  the  goar^tng  of  the  seas  btfc 
I'll  the  HHtural  profits  thereof;  as  all  treit 
fi>hf^s,  whales,  stur^^eim,  &t.  und  all  ntber  pro- 
fits of  the  9ta,  if  tlie  king  would  take  then; 
and  so  letters  of  ntarque ;  and  tlKiogh  soiae  of 
them  are  got  info,  the  suhjects  hand:*,  yet  oriei* 
nally  they  did  belong  to  the  king.  So  tbeoM 
Cust.tmsby  tlie  r(»mmon  law,  antiqua  cmtMe' 
tvdu :  aji<)  s  >  boldetu  sir  John  Davies  in  the 
fostoms  of  Ireland.  So  Prizes  and  Iinpoii- 
tions  are  for  t'  e  defence  of  the  sea.  So 
T.nnajje  and  Hotiudai^e,  which  » as  origii^l'^ 
granted  for  oidinstiy,  bot  oftentimes  upoci 
emefjent  oeeasionS|  k  appears  it  was  grsotsd 
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pro  $al9tttione  regniy  and  not  granted  nnongsC 
other  things,  bat  by  itself.  But  in  latter 
times,'  when  it  was  settled  upon  the  prince 
<br  life,  then  it  waa  for  extraordinary  de- 
fencej  and  to  have  money  in  readiness  for  an 
instant  occasion :  for  it  »  said,  in  the  very 
grant  to  king  Jiimes,  that  the  king  must  not  be 
without  money;  aad  therefore,  towards  bis 
charges  upon  an  instant Jbe  must  have  it.  And 
tfaonsh  it  was  granted  on  particalar  oecasions, 
yet  that  is  enough  that  it  was  granted  on  great 
occ^ons ;  and  tliis  was  granted  out  of  their 
love  to  him.  The  words  of  the  act  1  Jac. 
apeak  of  a  sudden  invasion ;  now  whether  this 
is  by  sea  or  land,  it  is  general. 

My  lords,  I  shall  now  upon  the  whole  observe 
wlmt  I. have  made  good,  either  upon  those  ge- 
neral atatates,  that  uie  king  shall  Jay  no  cliarge, 
or  rather  by  the  books,  that  the  king  cannot 
charge' for  little  things ;  or  upon  the  practice 
of  times,  wherein  every  time  the  king  hath  been 
at  the  charge,  and  when  it  hath  been  on  the 
subject  ihey  have  decried  it.  How  you,  my 
lords,  believe  it  in  point  of  right,  1  leave  it  to 
your  judgments. 

IVIy  lords,  I  shall  %o  on  to  the  answer  of  Mr. 
Solicitor ;  I  have  made  a  reply  to  all  his  an- 
swers to  our  positive  part.  It  remains  I  should 
offer  an  answer  to  his  positive  part.  First,  I 
shall  give  a  general  answer  to  his  whole  argu- 
nkeiit ;  for  it  the  case  be,  as  we  conceive  it  is, 
that  the  point  of$alui  regni  is  not  now  in  ques- 
tion, the  argument  will  fail  off.  How  far  Malui 
regni  is  iu  the  case  notwithstanding,  I  shal| 
argue  over,  and  examine  the  nature  of  his 
prof>ft. 

I  am  snre  he  had  none  from  parliament,  ei- 
ther act4>r  declaration  of  both  houses;  what 
th^re  is,  is  against  him.  The  answer  of  the 
l(i>»g»  with  the  judgment  of  both  houses,  is  a 
mam  thing  in  ptiint  of  right.  I  did  not  receive 
any  lei^&l  material  record,  hut  that  of  the  abbot 
of  RoberUbridge,  nor  any  book-cases  in  point, 
where  it  is  said  the  king  shall  charge,  but  the 
books  IS  Ed.  4. 1  shall  answer  these  first,  prac- 
tice next,  and  reasons  last. 

To  begin  with  the  case  of  the  abbot  of  Ro- 
bert»bridge,  which  was  opened  by  both  sides. 
It  was  35  Ed.  1,  the  abbot  had  land  agisted 
ad  cuntiidiam  marit ;  and  in  an  action  brought, 
the  abbot  pleads  that  he  had  found  a  horse  for 
the  same  land.  Here  is  an  argument,  that  the 
abbot  doth  admit  that  the  Inng  might  agi&t 
^d  cuitifd*  maris :  now  if  that  admittance  in 
thi^  case  should  be.  of  any  authority  to  alter 
your  judgments,  I  shall  leave  it.  The  abbot's 
counsel  did  no  more  than  a  discreet* counsel 
wimld  hnve  done.  If  an  action  be  brought  for 
word»,  and  it  appears  (he  action  will  not  lie, 
what  then  }  If  the  abbot  had  a  plea  that  he 
vras  agisted  tn  iind  a  horse,  what  reason  had  he 
to  put  himself  on  matter  of  law  with  the  kiuff  ? 
So  the  authority  can  l>e  nothing  against  \is; 
•nd  at  the  best  the  case  did  rest  there,  and 
went  no  farther. 

FoV  the  boi»k-ca8e,  13  Ed.  4,  where  it  is  said, 
diftt  the  king, can  ky  •  duM^i  that  book  n 


with  reference  to  tpU ;  and  such  things  are  no- 
tiling  to  our  main  case;  and  that  book  wili 
prove  strongest  against  the  king.  The  main 
case  was  concerning  a  new  office  of  measufage 
erected  with  a  fee:  this  ivMpro  UmopttbHc^^ 
vet  an  action  brought ;  it  began  in  1 1  Ed.  4; 
^hen  Cometh  the  parliament  in  13,  and  this  was 
complained  of  to  be  against  the  statutes,  that 
pmvide  that  no  taxes  should  be  laid.  The  an- 
swer is,  let  the  statute  be  observed. 

To  the  case  of  toil,  which  for  common  no- 
cessity  to  maintain  traffic,  and  because  there 
must  be  a  power  in  somebody,  aad  Ivithoot  a 
fee  not  possible  to  maintain  the  charge,  it  ia 
allowed  it  may  be  done  by  the  king:  bat  in  otft 
case  here  is  no  common  necessity,  here  is  i 
thing  that  may  seldom  or  never  happen.  The 
ground  of  granting  toll  is  this,  becaose  it  ia 
pro  bono  publico  ;  yet  if  not  for  common -ne- 
cessity, the  king  could  not  do  it. — Next,  the 
toll  is  not  s4  much  a  charge,  it  is  quid  pro  evo  } 
in  the  5th  Report  it  is  said  there,  that  it  is  no 
charge;  fojr  the  benefit  in  the  thifog  itself  will 
quit  the  charge,  ^gain,  toll  is  but  inter  mini- 
mttfR,  thb  of  weight ;  and  tliough  an  argument 
will  hold  a  aiinori  ad  maju$  in  Uie  nega^ve,  be- 
cause a  man  cannot  do  a  less,  therefore  not  n 
greater ;  but  not  in  aiBrroatives,  because  tie 
can  lay  tliose,  therefore  greater,  nan  $e,fuitur. 
Next,  for  tell ;  no  man  is  forced  to  pay  toll, 
because  no  man  is  compelled  to  come  to  the 
market ;  if  he  will  come  voluntary  and  receive 
the  benefit,  then  there  is  reason  he  slionld  pay 
it ;  but  this  is  not  our  case.  Lastly,  the  ia«r 
doth  allow  in  this  necessity,  in  case  of  toll,  to 
the  king  a  power  to  grant,  yet  il>e  law  doth 
not  leave  the  king  absolute  judge  of  the  ancn^ 
turn :  for  if  the  toll  be  not  proportionable  te 
the  benent,  the  patent  is  to  be  avoided,  as  in 
case  of  a  fine  uncertain.  Now,  my  lords,  in 
our  case  here  is  no  judge  of  the  proportion  But 
the  king ;  so  the  argument  is  thus  :  If  the  Iaw( 
admit  not  the  king  to  charge  but  in  common 
necessity,  then  not  in  cases  that  may  happen 
but  seldom  or  never ;  if  not  in  small  things; 
then  not  in  greater. 

I  come  now  to  practice  :  and  for  pr&ctice,x 
where  there  is  no  opinion,  eitheir  for  records 
or  books  to  warrant  it,  it  is  something  weak, 
especially  when  there  is  no  urgent  occasion. 
For  the  practice,  I  shall  give  this  general  an- 
swer :  if  I  can  satisfy  your  lordships  hy  autho- 
rities of  parliament,  how  the  law  standeth  ;  the 
contrary  practice,  either  before  or  after,  is  not 
material;  and  lor  that,  I  must  leave  it  to  your 
lordships. 

Your  lordships  have  heard  us  read  the  words 
of  the  -acts  of  parliament,  and  explain  our 
meaning  thereon,  and  we  have  brought  them 
home  to  our  case.  It  ««ill  he  h.ird  to  make  Ml 
exception  if  the  act  be  general. — For,  my  lords, 
the  practice,  it  consists  of  CWo  parts.  .  First, 
arrays  of  men.  Secondly,  of  shipping,  and  for 
shipping;  *  de  navibus  con^rcgandis,'  or  'muni^ 
'  endis'  and  '  invt^oic ndis.' 

For  practice  of  arrays,  I  sludl  lay  them  by, 
and  giveibeiB  af^nenU  amwor;  for  there  were 
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▼ery  few^  if  any,  that  went  from  the  beginning 
of  Rich.  2,  but  only  to  see  if  tbey  be  armed,  et 
prompiiy  and  tbsM  is  made  by  the  statute  of 
Winohester.  It  is  one  thing  to  see  that  they  be 
anxied  and  in  readiness  ;  and  another  thing,  at 
Tvhose  charge  they  &hall  go  :  that  appears  not 
oat  of  those  arrays.  There  is  no  doubt  but  tite 
aubjecty  on  the  statute  of  VV  inchest er,  ought  to 
be  ready  with  arms,  and  in  his  county  to  make 
defence ;  and  upon  occasion  he  ought  to  go  out 
of  hisxoanty,  but  at  whose  charge,  that  is  the 
questioo.  And  if  those  writs  of  array  were  the 
same  with  the  commissions  now  to  the  lieute- 
nanr,  yet  I  know  not  how  ;  this  is  my  argument 
in  the  case :  and  so  your  lordships  see  tlmt  a 
great  number  of  the  arrays  falls  off  this  way. — ^ 
But  if  .arrays  had  been,  and  at  the  subjects 
charge,  yet  against  the  statute;  I  leave  it  to 
TOur  lordships  to  judge,  how  far  practice  shall 
'  be  an  argiuaent. — But  for  shipping,  fur  writs 
'  de  navibus  cons^regandis,'  tliose  are  nothing  ; 
for  the  matter  is,  wiiether  they  shall  be  paid 
before  they  go,  ami  many  of  the  ship- writs  are 
of  that  nature.  /Nd  doubt  but  tlie  king  may 
command  *  ad  congregandas  naves,'  to  tise 
them  upon  occasion;  but  the  matter  is,  at 
whose  charge  they  shall  be.  -  And  for  all  the 
writs  thai  are  to  find  ships,  I  hope  those  writs 
are  not  concluding. 

^  My  lords,  for  Jblio«e  writs  that  are  iumpiibus 
propriii ;  a  writ,  and  no  more,  without  execu- 
tion, is  not  a  practice  sufficient  to  make  a  law, 
iiQ  more  than  a  common  evidence,  when  to 
prove  right  by  usage.  Now  «» hether  or  no  they 
nave  shewed  a  general  execution,  by  obeying 
and  doing  it  at  their  own  charge,  or  money 
levied  upon  them,  I  leave  it  to  yrnir  lordships ; 
I  see  no  pruuf.  It  may  be,  f^uch  writs  might 
be ;  biit  that  there  was  an  execution  of  them 
at  their  own  charge,  or  money  levied  on  them, 
we  see  no  such  thing.  And  if  writs  were  to 
find  shippin*;  in  thc>>e  times,  it  is  like  the  mo- 
nies 'were  returned  by  the  counties,  and  so  the 
receipt  might  shew  it,  especially  if  inland  coun- 
ties, where  nothing  could  be  had  from  them 
but  money. 

But:,  my  lords,  to  examine  on  those  grounds, 
whereby .  a  practice  must  make  a  law  :  if  this 
charge  be  .within  the  worHs  of  the  law,  no 
practice  can  take  this  out  of  the  wny  of  excep- 
tion. The  practice  must  either  shew  that  was 
the  common  law,  and  so  pencralig  consuetudo, 
or  must  declare  the  meaning  of  a  statute  hy 
constant  consent;  which  must  be  of  those  that 
could  consent,  and  those  wl)ich  did  not  ex])ress 
a  disassent. 

We  are  now,  upon  inquiry  as  on  practice, 
though  the  king  cannot  generally  lay  a  ciiarge, 
yet  whethcrhe  ain  do  it  in  this  cii^i\  to  u)Hke. 
an  exception  of  Kiw  ;  it  must  be  done  by  use 
and  practice  ;,  :is  to  make  a  law  practice  doth 
not  make  commcri  law,  but  as  it  is  a  proof  of 
common  consent :  for  all  laws  are  made  two 
ways. 

First,  By  express  consent  of  parliament :  or, 
secondly,  by  use,  from  time  to  time,  whereby 
it  doth  appear  this  was  excepted,  and  the  use 


becometh  a  common  law :  so  as  still,  if  an  use 
doth  make  a  law,  such  use  it  must  be  as  doth 
prove  a  tacit  consent. — Next,  as  the  use  must 
bind  the  kingdom,  so  it  must  be  general  over 
all  the  kingdom ;  it  is  not  enough  to  be  at  some 
times  and  seldom,  bat  it  must  be  temper  eodem. 
And,  lastly,  it  must  be  reasonable. 

I  shall  examine  on  these  rules,  for  these  are 
undoubted  rules  to  examine  a  law  by,  the  writs 
of  Hen.  3,  £d.  1,  and  £d.  3.  In  alfthese  times 
the  practice,  as  to  this,  will  not  make  a  law ; 
here  wUl  be  no  proof  of  a  consent. — First,  For 
Hen  3,  to  28  £d.  1,  here  the  subject,  as  before 
the  complaints,  which  begot  the  cliarter  of  kin; 
John,  VI' as  upon  the  charges  impused  ou  the 
subjects;  so  afterwards,  until  the  25  Ed.  1, 
the  law  of  the  libertv  of  the  subject  was  not 
settled  :  for  though  king  John  did  grant  hii 
charter,  yet  the  pope  did  dispense  with  liim, 
and  he  broke  it,  and  so  it  rested  till  9  Hen.  3. 
So  ail  this  time  the  subjects  of  England  were 
under  power;  and  what  in  that  time  he  might 
do  by  durebS,  was  not  by  consent.  Then, 
9. 11  en.  3,  he  made  a  charter,  yet  from  time  to 
time  he  broke  it,  though  he  desired  to  be  ei- 
communicated  if  he  did  it ;  and  so  it  rented 
until  25  £d.  1,  and  then  with  much  ado  was 
gotten  a  Confirmatio  Chartarum  :  vet  thisssp 
tisfied  not  at  all.  Till  28  £d.  1,  Mag.  Chart, 
not  observed.  I  could  shew  divers  cases  point- 
blank  against  these. 

The  sututd  28  £d.  1,  saith  expressly,  that 
this  charter  was  not  observed ;  and  it  was  once 
a  punishment  for  those  that  were  the  breaken 
thereof.  Now  when  acts  of  parliament  declare 
that  the  law  of  the  liberty  of  England  was  not 
observed,  I  shall  not  need  to  shew  any  record 
how  it  was  broken  :  so  that  all  the  practice  io 
Hen.  3*s  time,  though  much,  yet  tliat  will  not 
serve  the  turn  ;  fur  that  government  was  more 
of  furce  than  law.  But  for  that  of  Hen.  S's 
time,  I  shall  give  a  further  answer  ;  the  very 
courts  of  justice  were  shut  up,  then  it  was  i« 
jlagrante  bello. 

And  for  Ed.  l*s  time,  all  the  main  ones  con- 
siderable were  immediately  before  the  makini; 
of  that  statute;  if  rightly  apprehended,  ibey 
did  particularly  occasion  that  statute;  «>lhe 
subject  did  deuv  it,  and  it  is  a  dis-assent. 

After  28 Ed.'l,  little  considerable;  and  Ed. 
1,  when  he  made  28  Ed.  1,  when  the  chartm 
were  confirmed,  yet  he  had  imialtejureafrondt 
which  did  not  please  the  subject;  and  after- 
wards,  not  wit  list  and  mg  he  made  some  |nintt 
in  parliament,  yet  sometimes  he  did  revoke. 
Your  lordships  know  what  a  great  renunciauon 
he  made ;  but  as  son»e  of  our  historians  observe, 
when  he  had  occasions  for  moneys  be  did  grant, 
but  otherwise  did  not  ;  so  that  iu  all  his  ume 
the  subjects  dul  not  consent,  but  as  much  aj 
they  could,  did  dis-assent :  and  in  the  Sitii, 
you  see  how  the  practice  did  alter  for  cum- 
manding  of  ships.  , 

Next  for  Ed.  2,  for  his  time,  we  see  howlie 
went.  In  the  beginning  of  his  rpig«i  ^  ^* 
but  a  mandamus  roaantes.    In  tlie  end  of  oi* 


reign,  whether  bin  government  was  more 


ofU* 
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than  power,  I  leave  to  your  lordships;  that 
little  practice  that  way,  if.it  doth  come  home, 
is  not  sot&cient  to  make  a  law,  who  Was  under 
will. 

Next  for  £d.  3,  for  him  in  his  best  times, 
yoa  see  how  he  went,  he  laid  not  the  chartre  or. 
the  subject  at  the  first ;  afterwards  there  is  no 
age  wherein  there  were  so  many  complaints  as 
iu  his  time,  from  the  first  to  the  last;  and  not 
only 'in  this  of  shipping,  which,  as  often  as  it 
was,  there  was  still  complaint,  but  in  imposi- 
tions 00  merchants,  whereupon  lord  Latimer 
was  imprisoned  :  so  that  in  point  of  charge,  the 
subject  did  inforce  him  upon  it  in  time  of 
necessity.  So  that  in  those  times  the  practice 
will  not  be  any  argument  against  us. 

That  of  10  Ed.  3,  he  confessed  that  he  had 
laid  too  heavy  charges  on  the  subject,  and  did 
ask  forgiveness ;  so  here  was  no  consent,  but  a 
several  dissent  by  their  several  complaints. 
And  if  I  take  off  these  three  kings  reigns,  I  take 
otfall  the  force  of  practice  concerning  shipping; 
for  from  that  time  afterwards  you  will  find  very 
little,  for  vrhat  cometh  afterwards  is  but  for 
matters  of  arrays. 

The  next  thing  is,  that  every  practice  that 
must  bring  in  a  law,  must  be  constant  and  con- 
tinual, so  long  together  as  may  bring  it  into  a 
custom. — Now  out  of  what  your  lordships  have 
heard,  if  you  conceive  in  the  times  of  those 
three  kings>  that  they  had  one  way  and  the  sub- 
ject another,  then  there  is  no  constant  practice 
to  lay  it  on  the  subjects :  And  for  Arrays,  I 
conceive  them  to  be  no  part  of  the  case. — And 
for  the  next;  if  practice  n)ake  a  law,  it  must 
be  general  through  the  whole  kingdom;  for 
that  is  our  case,  we  are  in  an  inland  county ; 
and  observe  how  few  writs  we  have  that  went 
OFer  the  whole  kingdom :  Nay,  have  you  any 
tliat  proveth  it  indeed  ?  That  they  went  to  some 
inland  counties  it  is  true,  but  that  they  went  to 
all  throughout  the  kingdom,  you  shew  not. 

Now  if  yoa  will  have  a  practice  to  bring  in  a 
law,  you  must  not  bring  your  practice  by  pieces ; 
at  one  time  in  one  part,  and  at  another  tin^e  in 
another  part :  for  that  in  one  part  of  the  inland 
counties  alone,  will  not  be  jastifial)le,  for  that 
was  to  lay  a  charge  on  the  one,  for  the  main- 
tenance of  the  whole ;  and  that  is  against  rea- 
son, and  the  reason  of  this  writ.  So  to  charge 
the  whole  kingdom,  you  must  shew  they  went 
over  the  whole  kingdom,  and  were  obeyed  by 
the  whole  kingdom;  for  obedience  in  some 
parts,  will  not  bind  all,  so  once  or  twice  will 
not  do  it;  for  the  writs  that  have  been  pro- 
duced, many  of  them  went  to  the  sea  towns 
only. 

Next,  my  lords,  admit  that  the  practice  had 
been  constant  from  king  John's  tiuie  down  to 
Hen.  3.*s,  so  to  this  day;  under  favour,  as  the 
case  standcth,  your  lordships  could  not  find 
such  a  practice  as  could  now  introduce  a  law. 
The  custom,  which  must  be  of  a  manor,  you 
must  not  shew  the  bet^inning  of  it,  that  within 
time  of  memory  the  thing  was  not  so.  True, 
if  the  time  had  been  long,  and  I  cannot  shew 
when  it  hath  not  been,  tl^t  is  time  out  of  nund. 
reu  III. ' 


To  examine  this  upon  the  rule ;  it  hath  been 
said,  that  from  the  time  of  Hen.  2,  Danegel( 
was  taken^:  True,  it  was  taken,  de  facto,  but 
not  dejure.  The  subject  was  not  at  that  time 
charged  both  with  Danegelt  and  shipping  too. 
Then  our  course  of  charging  the  subject  to  find 
shipping,  must  begin  bincc  that  time. 

Jiut  peradventure  it  will  be  §aid,  as  sir  Henry 
Spelmau  in  his  Glossary,  that  when  DanegeU. 
went  down,  this  other  came  in.  And  perad- 
venture  it  will  be  said,  this  is  enough  to  shew 
this  begun,  though  but  in  memory;  then  it  is 
but  to  see  upon  what  warrant  of  law  this  be- 
gun.-^If  Dnnegelt  had  not  been  legal,  then  tliis 
to  come  in  instead  of  that  which  was  not  legal 
iit  not  sufficient.  Now  for  Danegelt  it  was  not 
legal,  and  so  foliit  Jundamcntum :  if  it  had 
been  legal,  yet  not  so  pursued  in  the  course  as 
is  legal,  so  that  there  is  no  ground  for  it  on  <^ 
right  or  wrong.  That  Danegelt,  when  it  went, 
it  went  over  all  the  kingdom,  and  in  a  propor- 
tionable way  to  all;  yet  these  writs  for  shipping 
were  commonly  to  the  sea-towns,  and  but  some- 
times to  some  inland  towns.  If  Danegelt  were 
on  the  land,  and  certain,  this  is  on  tlie  person, 
and  uncertain;  this  respects  both  lands  and 
goods,  the  other  net.  There  is  no  such  assu- 
rance of  equal  charging  in  this,  or  in  thd  other, 
if  Danegelt  had  been  legal;  yet  whether  this 
coming  in  lieu  of  Danegelt,  being  of  a  far  dif- 
ferent nature,  be  legal,  I  leave  it  to  your  lord- 
ships judgments. 

Next  to  examine  it  upon  another  reason, 
upon  the  reason  of  the  practice.  If  the  pra4^- 
tice  went  over  the  whole  kingdom  from  time  to 
time,  there  was  the  more  equality  ;  but  if  the 
practice  went  over  the  kingdom  but  by  degrees, 
sometimes  to  one  part,  sometimes  to  another, 
though  over  all  the  kingdom  at  times,  yet  this 
is  not  sufficient  to  make  a  jaw.  For  that  act 
which  is  unreasonable  in  itself,  and  not  agree- 
able to  justice,  will  never  make  a  law  :  for  a 
law  will  never  arise  out  of  an  act  illegal.  Now, 
my  lords,  when  a  charge  is  laid  upon  parts  of 
the  kingdom,  which  the  whole  should  hear,  it 
is  unreasonable.  I*  will  not  deny,  but  in 
manors,  where  you  are  to  have  a  custom,  some- 
times on  one  piece,  and  sometimes  on  another; 
this  may  be  good,  though  it  goes  not  over  the 
whole  manor;  because  in  this  act  there  is 
nothing  against  justice,  for  here  one  man  doth 
not  bear  the  charge  for  the  whole ;  but  it  ii 
otherwise  in  our  case. 

My  Lords,  I  shall  go  further ;  as  for  the  in- 
land towns,  so  for  the  sea-towns,  we  do  not  find 
a  general  practice  of  all  sea- towns  together, 
sometimes  to  one,  sometimes  to  another;  if  any 
to  all,  yetnot  to  all  oftentimes. 

My  Lords,  admitting  arrays  would  be  mate* 
rial  in  this  case,  as  I  conceive  they  will  not ; 
yet  under  favour  they  will  be  oo  precedent  for 
the  defending  of  the  sea,  the  case  doth  difier. — 
For  though  the  king  be  lord  both  of  sea  and 
land,  and  hath  in  them  both  the  sole  dominion; 
yet  in  the  sea  he  hath  the  whole  property,  and 
in  a  manner  all  the  considerable  profit  and  pri- 
vilege ;  th^  subject  hath  but  the  passage  of  thft 
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flea,  and  the  minima  to  take  fisb,  not  consider- 
able in  point  of  benefit :  But  for  the  land,  that 
is  our  own,  and  the  land  of  the  kingdom  it  the 
house  of  tite  kingdom.  As  for  the  charge  of 
the  land  to  find  shipping,  there  will  be  a  great 
deal  of  diHerence  between  sea-towns  and  inland 
towns:  As  those  that  live  in  sea- towns  are  in 
more  danger  from  the  sea,  so  they  have  more 
profit  and  privileges;  and  that  is  the  reason 
that  in  the  parliament  13  Ed.  3,  the  seartowns 
should  do  it  in  regard  to  their  profit  and  prF- 
vileges. 

And  for  the  command  to  find  ships,  the  po- 
sitive law  is  to  make  those  to  find  ships  which 
are 'chargeable,  as  your  sea-towns,  and  for  in- 
land towns  to  rind  arms;  because  both  are  not 
fitted  alike,  there  is  no  reason  that  they  should 
be  ciiar^ed  alike.  Upon  this  reason  is  the  case 
of  Beverly  put  before,  2  Ric.  2,  where  the  com- 

Elaint  is,  that  they  are  charged  for  shipping, 
^  eing  a  dry  town ;  ibey  say  they  were  cbarg^ 
indtbith  10  Ed.  3,  Shoreham,  they  plead  they 
never  found  arms  but  shipping,  and  a  good  dis- 
cbarge. And  in  Mat.  Paris,  upon  wars  with 
France,  the  sea-towns  complain  and  desire 
help ;  so  that  the  burden  lies  on  them,  if  on 
any.  My  lords,  I  have  gone  over  in  a  general 
way,  as  well  as  I  can,  and  endeavoured  td  an- 
«iver  the  practice;  to  have  gone  overall  in  par- 
ticular would  have  required  longer  time  than 
your  lordships  can  spare. 

The  reasons  now  only  rest  to  be  examined; 
for  if  no  full  authority,  nor  sufficient  practice, 
reason  alone  will  not  argue  against  a  funda- 
mental rule:  for  we  are  notnow  to  examine  on 
reason  what  is  fit,  and  what  not,  biit  to  see 
what  is  the  truth.    . 

The  first  is,  that '  salus  populi  suprema  lex  :* 
the  question  is  not,  what  we  are  to  do  by  ne- 
cessity, but  what  is  the  positive  law  of  the  land.? 
The  question  must  now  be  as  before;  what 
power  is  in  the  king,  and  did  our  forefathers  in 
tliat  time  of  peace  and  government  leave  in  the 
crown,  not  in  case  of  necessity  and  public  dan- 
ger; inhen,  w  th  them,  <  salus  populi*  was  '  so- 
'  prema  lex,'  and  upon  that  they  did  ground  the 
rule  of  government?  In  this  case,  whether  or 
no,  in  their  ronsideration,  they  did  conceive  for 
the  public  good,  to  leave  the  power  in  the  king 
or  not,  to  lay  a  charge  on  the  people ;  there  the 
rule  came  in,  *  salus  reip\ihlica:  soprema  lex  :* 
lind  that  which  they  looked  on  roost,  was  the 
benefit  of  the  multitude.  So  that  now,  my 
lords,  it  IS  not  to  dispute,  whether  it  he 
better  or  worse,  but  that  it  was.  And'  to 
shew  there  Was  no  such  great  necessity  as 
can  countervail  the  possibility  of  prejudice  the 
other  way :  if  there  do  come  such  a  danger, 
then  the  subject  is  at  that  time  under  a  law  of 
presentation  of  life ;  and  all  which  makes  the 
subject  as  willing  to  obey,  as  to  submit  to  go- 
Ternment  in  the  creation.  This  law  is  of  an 
higher  force  than  any  positive  law  can  be.  But 
admit  that  this  cease  in  this  case,  and  all  posi- 
tive laws  of  brbperty  yield  to  the  law  of  neces- 
sity ;  yet  I  admit  nothing,  though  I  might  admit 
mudi,  ud  HOC  prejudice  the  case. 


Though  ^no  ^sitive  law  doth  charge,  yetio 
case  of  imminent  danger,  if  I  should  say  my  pri- 
vate property  is  become  public,  it  is  no  aiis- 
chief,  for  so  it  is  in  some  cases;  fur  in  this  time 
of  imminent  danger,  the  king  and  subjects  are 
under  a  law  of  absolute  necessity,  and  pablic 
safely.  In  all  human  reason,  when  the  danger 
is  in  proximo  poteniia,  we  may  present  it ;  thus 
if  another  man's  house  be  on  fire,  mine  may  be 
pulled  down  to  stop  it :  so  that  we  miy  see  by 
what  grounds  »e  oo  go  in  case  of  absolute  ne- 
cessity. If  the  king  doth  command  any  thing 
concerning  the  property  of  goods,  in  respect  of 
danger,  the  execution  may  net  be  by  aay  poii- 
tive  law  merely,  which  in  such  cases  do  cease  ia 
furore  belli ;  for  those  are  acted  by  f^rmalitiw, 
and  inter  arma  iilent  Uget,  And  in  these  casts, 
as  the  king  may  command  my  property,  9o  may 
the  subject  command  the  property  of  another: 
the  books  are  so,  8  Ed.  4.  'For  hindering  the 
landing  of  an  enemy,  bulwarks  may  be  built  on 
my  land  without  consent.  So  the  power  is  not 
only  in  the  king  in  these  cases  of  necessity,  but 
in  the  subject:  and  the  books  say  not  that  dio 
power  is  only  in  the  king,  but  I  can  do  it,  and 
the  law  of  necessity  is  the  warrant. 

Then,  my  lords,  it  resteth  considerable  io 
this  case,  what  shall  be  said  to  be  a  time  of  ne- 
cessity. I  speak  still  by  way  of  admittance,  for 
I  grant  nothing. — It  must  be  in  a  danger  now 
acting  or  in  proximo  potentia  ;  as  fire,  tboagb 
not  burning,  yet  ready  to  bum :  that  is,  there 
must  be  a  war,  furor  belli.  Note,  That  when 
the  king  makes  proclamation  of  war,  or  the 
king  is  in  the  field ;  and  that  indeed  was  not 
Mr.  St.  John's  meaning,  it  was  taken  farther 
than  he  meant  it. 

It  must  be  in  such  a  danger,  when  this  power 
is  of  necessity  to  be  used,  as  in  case  ot  tire; 
there  must  not  only  be  tear  of  fire,  for  one 
house  must  he  first  actually  on  fire,  before  the 
house  can  be  pulled  down,  but  withal  such 
a  danger,  that  if  this  be  not  pulled  down, 
the  other  wdl  be  lost :  and  as  in  case  of  to 
enemy,  a  subject,  out  of  fear  of  an  enemy,  can- 
not build  a  bulwark' ou  another  man's  land,  bttt 
when  he  is  a-coming.  So  that  none  of  these 
cases  will  match  ours.  The  property  yieldeih 
not  in  fear  of  danger;  but  such  a  danger,  as 
help  must  come  in  nunc  out  nunqnaw.  This 
time  is  not  when  the  king  will  think  there  is 
occasion  to  exert  this  power,  as  in  the  case  of 
1 588.  Though  the  queen  and  siate  did  command 
the  burning  of  those  goods  and  provisions,  if  an 
enemy  landed ;  which  was  a  lawful  command, 
and  justifiable  to  be  done,  so  they  did  land;  but 
could  not  command  them  to  burn  their  com 
before  an  enemy  did  come. 

Your  lordships  know  the  king  may  command 
in  case  of  danger  the  destruction  of  all  suburb!, 
rather  than  an  enemy  should  come  in  them. 
But  if  there  be  a  fear  only  of  wars,  if  the  kiwg 
should  command  it,  how  far  that  is  jastifiaWe, 
I'  leave  it  to  your  lordships  judgments.  All 
this  diflference  appears  out  of  the  case  of  the 
Gravesend  barge,  Duffeild's  case,  12  Jac.  H 
there  be  a  storm^  or  a  leak  in  a  ship,  that  tb< 
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inv  the  king's  power  over  coinage,  there  was  a 
necessity  to  counterpoise  the/like  thing  jn  ano- 
tfl^r  state;  in  that  case  tiie  king  losetb>  and 
we  lose.  The  king  may  dispense  with  penal 
statutes,  and  make  ihem  as  none.  Doth  any 
laws  say  he  shall  not  do  it  f  The  reason  dif- 
fereth  ih  that  ca^e ;  there  is  a  common  neces^itJ 
that  there  should  be  a  potier  in  somebody^  for 
acts  of  parliament  are  but  leges  temporis.  It  is 
one  tiling  for  the  king  to  have  power  in  point 
of  favour,  and  another  thing  in  point  of  chani^e; 
so  in  case  of  pardon  there  is  no  hurt  if  he 
doth  pardan ;  God  forbid  that  he  should  not 
have  power  to  shew  mercy. 

My  lords,  there  are  in  the  case  two  point* 
more  which  I  shall  move.  Whether  or  no, 
admit  the  king  could  command  the  subjects  to 
find  ships,  he  can  give  power  to  the  sherifls  ^ 
make  the  assessment  as  m  the  writ  i  The  ground 
is  upon  t))iS)  that  in  all  cases  of  politic  charge 
the  law  takes  an  especial  care  to  m^ike  ^n 
equality.  In  parliaments  of  old^  they  were  al- 
ways careful  to  make  provision  that  way,  gs 
upon  fifteenths  and  subsidies.  And  in  Dane- 
gelt  they  went  si?ch  a  way,  as  there  could  b« 
no  inequality ;  tliey  went  by  taxing  of  bid^s. 
Now  if  the  law  doth  make  this  a  legal  way  pf 
charging,  it  allows  the  like  way  for  assessment 
that  is  allowed  in  other  oases,  such  a  way  at 
wherein  there  can  be  no  inconveniency.  Now 
fiow  a  sheriff  hnth  that  knowledge  to  lay  it  on 
xpen's  estates  and  lands,  I  cannot  tell. 

My  lords,  not  to  leave  a  power  in  the  king 
to  lay  an  arbitrary  charge,  but  in  the  sheriff  to 
lay  more  or  less  on  any  man ;  tliough  the  law 
may  trust  the  kin^  yet  it  is  a  question,  Whether 


danger  be  actual,  it  is  justifiable  for  the  master 
f  o  throw  out  the  goods  ;  but  if  he  sees  a  cloud 
ari!>e,  and  out  of  fear  of  a  storm  he  threw  oyt 
the  floods,  I  doubt  on  a  ji«ry  which  way  this  will 
go  with  the  bargeman ;  but  if  a  storm  do  come, 
or  a  leak  spFing  in,  in  that  case  the  barge^iaii 
may  do  it.  So  you  see  upon  what  law  my  pro- 
perty yieldeth.  Ttiat  position  generally  taken, 
as  it  is  saidy  may  U^  of  a  great  deal  of  conse- 
quence; for  it  duih  not  rest  there,  solely  upon 
yielding  of  the  laws  of  property  :  for  all  positive 
laws  do  cease  in  that  danger :  then  the  positive 
laws  of  my  liberty  and  person  also  do  cease. 

Now,  whether  or  no  you  conceive  all  laws  of 
liberty  aod  person  cease  in  this  time  of  danger, 
when  the  danger  visas  but  conceived  and  not  ac- 
'tual,  that  I  leave  to  your  lordships  judgments. 
And  if  that  rule  be  general,  theif  why.  not  the 
other  ?  So  we  may  see  the  difference  from  our 
case ;  for  in  that  case  there  is  no  manner  of 
loss  to  the  subject^  for  he  shall  have  allowance 
for  hi^  loss,  or  make  suit  .to  the  parliament,  and 
they  can  recompense  him ;  for  what  is  taken 
for  the  public  good  is  but  borrowed.  As  in 
case  of  shipping,  if  my  goods  be  cast  out  to 
save  the  ship,  every  one  of  the  ship  is  to  bear  a 
share;  so  in  our  case,  either  the  king  must  do 
•t,  or  the  parliament :  so  there  is  no  prejudice. 

So  upon  the  whole,  my  answer  is,  Admit  the 
rule  of  ^  Salus  populi  suprema  lex  ;*  yet  the 
iaw  of  practice  doth  not  yield,  till  there  be  an 
actual  enemy,  ot  flagrant  helium.  It  is  not 
enough  that  there  be  but  an  apprehension. 

There  were  divers  other  reasons  urged,  (but 
those  two  of  '  Salus  populi  suprema  lex ;'  and 
of  private  property  must  yield  to  public  safety) 
were  the  two  rationes  cogenies;  the  other  were 
but  a  pari  el  a  tunili;  and  all  those  I  shall 
pass  over  which  were  only  for  convenience,  as 
the  granting  of  toll,  or  a  corporation  to  make 
ordinance  for  the  good  of  the  corporation  t  all 
these  will  not  come  home  in  the  manner.  My 
lords,  in  all  these  cases  '  a  minore  ad  majus 
'  non  valet,  negativum  valet.' 

But  there  are  only  two  reasons  urged,  which 
require  an  answer :  The  trust  that  the  laws  put 
in  the  king  in  greater  matters,  viz.  the  shutting 
of  the  ports;  and  the  Droit  Royal  of  wars  and 
peace.  For  the  shutting  of  the  ports,  there  is 
more  difference  in  point  of  prejudice  of  the 
king  than  the  subject.  The  king  cunnot  shut 
the  ports  but  to  his  own  prejudice.  Again,  the 
abutting  of  the  ports  without  cause  of  necessity, 
the  king  hath  the  loss  as  well  as  we ;  for  by 
that  he  loseth  liis  customs,  and  by  shutting 
them  he  can  gain  nothing  at  all.  And  besides, 
there  is  no  law  at  all  that  hinders  him  from 
that.  But  there  is  a  law  saith,  that  he  shall  not 
tax  tba,subject  without  consent  in  parHainent. 

The  next  is  the  Droit  Eoyal  of  wars  and 
peace.  It  is  one  thing  to  say,  the-  king  can 
make  war  and  peace ;  another  thing  to  say,  he 
can  charge.  In  war  and  peace  the  kin^  is 
equally  charged  » ith  the  subject,  nay  more ; 
and  for  those  things  there  are  no  ^reai  reasoQo, 
hut  that  in  the  first  form  of  government  they 
night  ba  well  suffered,    for  that  cause  tooch- 


it  w^  trust  the  sheriff.  Nay,  I  ask  if  the  she* 
riffVe  an  officer  of  law  in  this  case ;  yet  the 
king  may  command  any  man  as  well.  Assess-' 
ments  arc  usually  made  by  others,  and  not  so 
much  by  the  sheriff.  So  I  do  conceive  tliat 
this  is  a  thing  that  doth  properly  belong  not  to 
the  sheriff,  he  is  not  an  officer  swam,  and  it 
resteth  not  only  in  the  sheriff,  but  the  under- 
sheriff.  So  that  if  the  law  doth  trust  the  kix^ 
yet  whether  or  no  this  be  the  way  to  charge  it, 
I  leave  it  to  your  lordships  judgments.  If  a. 
hundred  be  charged,  they  have  ways  to  lay  it 
on  themselves  proportion  ably. 

The  next  thing  is  this:  Admit  a  levy  may 
be  well-made,  whether  the  money  thus  paid 
may'  be  brought  into  the  Exchequer,  by  a  Sci. 
Fa.  I  do  think  that  this  is  the  first  writ  that 
ever  was  of  this  kind,  I  do  not  find  it  regularly. 

My  lords,  I  think  it  is  bard  to  find  wher« 
there  is  a  writ  that  commands  and  prescribes 
the  manner  of  levy.  It  not  only  gives  you  . 
power  to  levy,  but  sets  the  way  of  levying,  by 
imposition,  by  distress,  by  selhng ;  for  my  part, 
I  know  no  case  can  match  it. 


The  First  Day's  Aboumekt  of  Sir  JOHN 
BANKS,  knt.  his  Majesty's  Attorney- 
General,  on  behalf  of  His  Majesty,  be- 
fore all  the  Judges  in  the  ^xchequer- 
Chaitiber,  in  (he  Great  Caa«  of  S^if- 
Mo>:ky. 
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May  it  please  your  lordships ;  .There  waa  a 
Sci.  Fa.  brought  against  Mr.  Hampden,  and 
divers  others,  to  shew  cause  why  those  sums  of 
money  assessed  upon  them  by  the  sheritf  of 
Bucks  should  not  be  paid  and  answered  ;  it 
beareth  teste  the  23d  May,  13  Car.  and  a  Sciri 
Feci  returned . 

Air.  Hampden  demandeth  Oyer  of  the  ori- 
ginal writ  4th  Aug.  11  Car.  and  of  the  Cer- 
tiorari^ and  the  Mittimus,  and  of  their  several 
returns.  The  writ  4lh  Aug.  which  went  out  to 
provide  a  ship  of  450  tons,  with  victuals,  men, 
•ramunition,  &c.  that  writ  giveth  power  to  the 
sherifF  to  make  an  assessment  upon  the  county, 
and  giveth  power  of  distress  and  imprisonfnent 
in  case  of  non-payment.  He  demandeth  Oyer 
'of  the  Certiorari,  which  consists  of  two  parts ; 
the  one  to  certify  the  sums  assessed,  tiie  other 
to  certify  the  names  of  the  defaulters.  And 
the  names  of  those  that  made  defaults  were  re- 
turned,  and  Mr.  Hampden  amongst  others. 
He  doth  demand  Oyer  o(  the  Mittimus,  which 
doth  recite  the  tenor  of  the  first  writ. 

Upon  Oyer  of  all  these^  botli  of  the  writ  4th 
Aug.  of  the  Certiorari,  Mittimus  and  Sci.  Fa. 
and  their  several  returns,  Mr.  .Hampden  hath 
demurred  in  law. 

The  case  that  risetR  upon  the  record  is  thus. 
The  king  is  lord  of  the  sea  (for  that  is  part  of 
the  record)  t!»e  seas  are  infested  by  pirates  a^d 
Tarks,  which  commit  depredations,  and  take 
goods  and  merchandizes,  both  of  the  king's 
subjects  and  others  that  traffic  here,  and  carry 
them  away  into  captivity.  There  is  prepara- 
tion of  shipping  and  imminent  danger,  for  so 
the  writ  reciteth :  A  danger  that  the  king's  do- 
niinion  of  the  sea  should  be  lost,  or  at  leMt  di- 
minished.   There  was  a  further  dange* that 

*  salus  reg.  periclitabatur,'  whether  in  this  case 
the  king  *  pro  defensione  reg*  tuitione  maris, 

*  securitftte  subditor*  et  salva  conduciione  na- 

*  vium,'  may  comi&and  his  subjects  *  per  totam 
*AngIiam,*  by  writ  under  the  great  seal,  to 
provi(fe  ships  at  their  own  charge  and  cost; 
and  this  do,  when  the  king  in  his  own  judgment 
conceiveth  such  a  danger,  as  doth  necessarily 
require  that  aid?  That  under  favour  is  the 
question  upon  the  Record. 

There  is  in  this  Record,  whereof  your  lord- 
ships are  judges,  four  writs.  First,  That  of  4th 
Aug.  11  Car.  which  goeth  out  of  tlie  Chanpery, 
for  setting  forth  this  ship  of  450  tons.  Secondly, 
the  Certiorari  9  Martij  12  Car.  Thirdly,  the 
Mittimus  5  Maij  13  ('ar.  And  fourthly,  that 
9f  the  22  Maij  13  Car.  which  is  the  Sci.  Fa. 

The  second  and  tl\e  fourth  writ,  which  is  the 
Certiorari  and  Sci.  F9.  they  are  returnable,  the 
'  first  and  the  third  writ,  which  is  the  writ  4th 
Aug.  and  the  Mittimus,  they  have  no  returns; 
but  they  give  command,  anci  require  execution 
shall  be  done,  *  prout  *de  jure,  et  secundum 

*  consueiudinem  reg*  Angliae  fieri  consuevit.' 

The  first  writj^  which  is  the  ground  of  this 
business,  it  standeth  upon  two  parts :  a  pre- 
amble, and  the  body  of  the  writ.  The  preamble 
that  containeth ;  first,  a  direction ;  and  second- 
1/9  th«  causes  and  motive  of  the  issuing  of  this 


writ.  The  body  containeth  six  parts.  First, 
the  direction  that  is  to  thesheriff  of  the  countjf 
of  Bucks,  ftec  non  unto  the  bailiflfs  and  burgesses 
of  the  borough  of  Buckingham,  and  mayor  and 
burgesses  of  Chipping-Wiccomb  alias  Wicoomb, 
and  '  probis  hommibus'  of  ai(  the  county.  Se- 
condly, the  Motives  and  reasons  inducing  this 
writ,  which  are  nine  in  number.  1.  *  Quia 
'  piratae  et  maris  grassatofes,'  &c.  That  thest 
commit  spoils  and  depredations  by  sea,  and 
take  the  goods  of  the  king's  subjects.  2.  Be- 
cause they  carry  the  king's  subi'^cts  into  miser- 
able captivity.  3.  Because  of  the  preparation 
of  shipping  that  is  made  undique  Co  infest  the 
coasts.    4.  ^  Quia  pericuia  imminent/  &c.    5. 

*  Quia  pro  defensione  r«g.  toitioae  maris,'  &c. 
6.  *  Quia  pro  debelladooe  quorund'  hostium 
'  satagent,' &c.    7.  'Quia  progenitores  nostn 

*'  reges  Anglias  dig'  maris  temporibos,'  &c.  8. 
'  Quia  onus  defensionis,'  &c.  9.  The  most 
prevalent,  *  Quia  hoc  per  legem  et  consuetu- 
'  dinem  Anglis,'  &c.  The  body  of  the  writ 
contains  also  several  mandates  to  the  sheri6 
and  head  officers,  '  quod  fide  et  le^ncia,  &c. 
'  et  sicot  nos  et  honorem  nostrum  diligitis.' 
The  mandates  are  six.  1.  To  provide  a  ship 
of  450  tons  well  manned  and  furnished  with 
provision,  and  that  was  to  be  in  readiness  by  the 
tst  of  March,  to  continue  for  the  space  of  S6 
weeks, '  ad  proficiscendnm  cum  navibus  nostril, 

*  &c.  pro  tuitione  maris,'  &c.  2.  That  the  sbe- 
riffs  and  head  bfficers  meet  within  30  days,  and 
set  down  what  shall  be  taxed  upon  the  mcot- 
porate  towns.  3.  A  commana  to  the  head 
officers  of  those  incorporate  towns,  that  within 
their  bailiwick  they  make  an  assessroeot  opon 
particular  persons,  and  compel  them  to  pay  the 
same.  4.  A  power  to  the  sheriffs  to  assess  all 
the  rest  within  the  county,  '  juxta  statum  et 

*  faculutes.'  5.  A  command  for  the  levying 
of  these  sums  by  distress,  '  et  quos  rebelles  io- 

*  veneris'  to-  imprison  their  persons.  6.  That 
no  part  of  this  sum  collected  shall  be  converted 
to  any  private  use  I  but  if  any  money  shall  be 
remaining,  it  should  be  paid  inter  whendot. 

My  lords,  the  reasons  expressed  in  thb  writ 
might  justly  satisfy  any  man's  iudgment  widn 
out  further  aigument;  but  I  shall  cLearly  ma- 
nifest tliere  is  no  clause  or  practice  b^  this  writ, 
but  is  verified  by  many  records,  and  is '  secoii- 
'  dum  le^m  et  consuetudinem  Angliie.' 

The  question  that  is  made,  is  of  a  high  trin- 
scendent  nature;,  it  concemeth  the  king,  both 
in  his  ordinary  and  absolute  power.  Whether 
the  king  in  those  cases,  where  he  in  hb  royal 
judgment  shall  conceive  a  n^bessity  for  the  de- 
fence of  the  realm,  may  command  ships  io  this 
kind ;  whether  by  his  royal  power  he  may  do  it, 
or  must  require  the  aid  per  commune  c(meifit» 
in  the  parliament.  And  I  conceive  his  majesQr 
may  do  it,  not  only  by  his  kingly  preroga^we, 
but,;«re  mnje$tati$. 

This  power  is  not  only  *  inter  prerogitiva  re- 
'  gis,  sed  inter  jura  summs  majestatis.'^  I  fi™ 
by  many  records,  that  these  writs  have  issoed 
out  in  all  succession  of  times;  in  the  times  of 
tb«  SaxoDS  befbr*  the  Conquest:  but  I  ^^ 
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find  that  this  power  was  judicially  questioDed 
ill  any  court  at  Westminster  befr  .e  now.  I  find 
questioQS  made  touching  asse^*  iients,  whether* 
they  have  b€*en  equal;  touching  the  levying, 
whether  within  the  warrant  of  the  office ;  touch- 
ing the  discliari^ing  of  some,  hy  reason  of  a  grant 
of  exemption:  but  to  qoe^tion  the  main  power, 
whether  the  king  by  his  royal  power  might  com- 
mand this  for  the  defence  of  himself  and  the 
kingdom,  was  never  disputed  before  now.  But 
tiis  gracious  majesty,  who  hath  declared  himself, 
that  be  wdt  rule  his  people  according  to  his  laws, 
for  the  satisfaction  of  the  people,  and  to  clear 
his  justice  and  judgment,  does  suflPer  these  writs 
to  go  forth,  to  which  Mr.  Hampden  hath  de- 
murred, and  to  be  questioned  in  this  legal  way 
to  be  determined  by  your  lordships,  to  which  I 
hope  you  will  give  a  clear  end. 

My  position  shall  be  thus :  that  the  king,  as 
he  is  king  of  England,  ^  pro  defensione  reg'  tui- 
*  lioue  maris,'  &c.  when  his  majesty  in  his  royal 
jadgment  conceiveth  it  a  time  of  such  danger,^ 
as  doth  necessarily  require  the  aid  commanded 
in  this  writ,  that  lie  may  Command  and  compel 
his  subjects  '  per  totam  Angliain'  to  set  forth 
ships  with  men  and  ammunition  and  double 
equipage;  and  this  may  be  done,  as  well  by  the 
king  s  writ  under  the  great  seal,  as  by  consent 
in  parliament. 

For  the  proof  of  this  position,  I  shall  reduce 
«hat  I  have  to  say  to  these  heads.  First,  that 
this  power  is  •  inter  jura  summfemajestiitis,'  in- 
nate in  the  person  of  an  absolute  king,  and  in 
the  persons  of  the  kings  of  England.  That  this 
power  is  so  inherent  in  the  king's  person,  it  is 
not  any  ways  derived  from  the  people,  but  re- 
serred  unto  the  king  when  positive  laws  first 
h^n.  And  that  in  this  ca^  the  king  is  sole 
jud^e  of  the  danger,  and  how  this  danger  is  to  be 
prevented  and  avoided :  this  is  my  first  ground. 
The  second  is  this,  that  the  regal  power  is  not 
confined  to  the  poUtic  advice,  that  the  king 
must  be  in  cathedra  sittine  in  parliament ;  but 
that  it  hath  been  always  done,  cither  *  per  ip- 

♦  sum  regem,  aut  per  regem  et  concilium,  aut 

*  per  dominos  suos,  aut  per  regem,'  when  he 
ihall  please  to  call  a  consultation  of  merchants 
and  portsmen  experienced  in  the  service.— My 
lords,  I  shall  present  unto  your  lordships,  that 
this  power  is  so  inherent  in  tne  king,  that  during 
the  time  of  parliament,  and  in  those  years  when 
parliaments  were  sitting,  these  writs  issued  out 
by  a  regal  power,  without  any  aid  or  power 
fi-om  parhament;  and  that  advice  was  not 
tbought  necessary  in  former  times. 

3.  I  shall  also  shew  unto  your  lordships,  that 
this  power  is  implied  out  of  the  sovereign's  titles 
given  unto  him  by  the  common  law  of  England. 

4.  And  also  I  shall  insist  upon  precedeuts ; 
and  herein  I  shall  desire  your  lordships  to  take 
notice  that  these  writs  have  not  issue  out  at  the 
^rst  any  sudden  advice ;  but  that  there  was^a 
peat  search  made :  first,  by  ray  predecessor, 
Mr.  Noy,  a  man  of  great  learning  and  profound 
judgment;  other  searches  made  by  the  king's 
counsel  and  some  others ;  and  a  great  niiml^r 
•f  records  w«r«  '  '-sidepwi  ©f  autorcl/  before 


these  writs  issued  :  so  nothing  was  done  upon 
the  sudden ;  and  we  that  are  of  the  king's  coun- 
sel did  think  it  fit  that  most  of  these  records 
should  be  cited  in  the  first  Argument,  by  Mr. 
Solicitor,  to  the  «nd  that  the  counsel  at  the 
bar  might  give  an  answer  to  them  in  their  re- 
ply :  many  more  have  been  added  by  Mr.  So- 
licitor, and  many  more  I  shall  cite  which  have 
not  be^n  remembered. 

My  Lords,  in  the  vouching  of  these  records, 
I  shall  observe  eight  things.  (1.)  That  the  re- 
cords we  insist  upon,  are  not  grounded  upon 
any  private  custom,  or  upon  any  charter,  or 
upon  any  covenants,  but  upon  the  laws  of  the 
land ;  and  there  is  not  in  any  of  these  records 
any  recital  that  these  writs  went  out  upon  any  of 
these  grounds.  (2.)  That  in  all  ages  before  the  ' 
Conquest,  and  in  the  time  of  IVilliam  1,  that 
tliese  writs  have  issued  <  per  ipsum  regem,  per 
'  pegem  et  concilium,'  and  did  not  issue  upon 
any  advice  of  parliament.  (3.)  That  these  re- 
cords and  writs  were  sent  out,  not  in  case  of 
Hannibal  ad  portas,  or  an  enemy  discovered,  or 
sudden  invasion ;  but  upon  case  of  rumonra, 
and  in  that  a  danger  might  happen  ;  so  not  in 
approaching  of  an  enemy,  but  in  case  of  prepa- 
ration to  provide  against  an  enemy.  (4.)  Tnal 
the  king  did  command  shipping  to  be  set  forth 
in  those  years  wherein  there  were  parliaments^ 
and  sitting  parliaments,  by  his  royal  power, 
without  advice  of  parliament.  (6.)  That  when 
great  subsidies  and  aids  have  been  given  unto 
the  king  by  parliament '  pro  defensione  reg','  in 
the  same  year  that  writ  went  forth  for  the  de* 
fence  of  the  kingdom.  (6.)  That  these  aids  have 
not  been  required  only  from  the  maritime  parts^  * 
the  ports,  nor  from  the  inland  counties  only, 
hut  *  per  totam  Angliam.'  (7.)  That  many 
times  when  these  wriu  issued,  there  have  been 
no  such  causes  declared,  as  hath  been  in  thit 
writ.  I  shall  observe,  that  in  many  of  these 
writs  no  cause  at  all  is  set  forth  in  them,  but 
only  that  Uiey  should  repair  to  the  place  of  ren- 
dezvous, and  there  receive  further  directions. 
(8.)  I  shall  verify  every  clause  of  this  writ  by 
many  precedents.  A  Mandamus,  and  not  a 
Mandamus  Roeantes,  shipping  at  the  charge  of 
the  county,  and  assessments  made  by  the  abe- 
rifTs,  as  commoners,  and  a  penalty  greater,  not 
only  distress  and  imprisonment,  but  extent  of 
lands,  seizing  of  goods,  till' the  king  was  paid.v 
These  are  the  things  I  shall. observe  out  or  the 
precedents,  when  f  shall  come  unto  them. 

My  Lords,  in  the  fifth  place,  when  I  have 
laid  these  foundations,  I  shall  then  dispel  those 
mists  that  have  been  raised,  remove  those  forces 
that  have  been  mustered,  and  answer  the  ob* 
jections  of  those  gentlemen,  that  will  not  be«a*  ^ 
tisfied  by  the  king's  writ  under  the  great  seal : 
And  in  the  sixth  give  a  particular  answer  to  the 
acts  of  parliament  that  they  have  cited,  to  the 
records  that  they  have  insisted  upon,  and  to  tha 
reasons  and  authorities  they  have  alledged. 

In  the  seventh  place,  I  shall  answer  their  ex- 
ceptions that  have  been  taken  unto  the  several 
writs,  records,  and  proceedings  thereupon,  that 
have  been  produced  by  us. 
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And  ia  the  eiebth  i>)ace,  I  shall  collect  some 
•onclusiODS  and  reasons  oat  of  the  premises, 
and  cite  tintu  your  lordships  some  judicial  re^ 
cords,  that  may  satisfy  your  lord«ihips  in  point 
of  judgment.  These  are  my  materials,  I  shall 
proceed  to  the  building. 

My  lords,  my  first  ground  was,  that  this 
power  is  innate  in  the  person  of  an  absolute 
king.  All  miigjstracy  it  is  of  nature,  lind  obe- 
dience, and  subjection.  It  is  of  nature.  And 
before  any  municipal  law  was,  people  were  go- 
verned by  t^m  law  of  nature,  and  practice  did 
rule  accoi-ding  to  natural  equity :  this  appeareth 
in  the  Reports  of  sir  £d.  Coke,  written  by  him, 
when  he  was  chief  justice,  7  Rep.  fol.  13.  I 
will  not  take  occasion  to  discourse  either  of  the 
law  of  nature,  which  doth  teaeh  us  to  love  our 
country,  aifd  to  defci^d  it,  to  expose  the  hand 
to  danger,  rather  than  the  head  should  suffer; 
nor  of  the  law  of  Gpd,  wliich  commandeth  obe- 
dience and  subjection  to  the  ordinance  o£  our 
superiors;  nor  of  the  law  of  nations,  whicii* 
doth  agree,  that  there  must  be  protection  from 
the  king,  and  obedience  from  tlie  people;  and 
without  defence  there  can  be  no  protection ; 
•nd  without  aid  of  the  people  there  can  be 
no  defence:  nor  of  the  impe^'ial  law,  which 
daith,  that  in  cases  pro  cmnmuni  utUitate  the 
king  may  statute  alone.  ' 

My  loids,  upon  this  subject  I  will  confine  my- 
self to  the  law  of  the  land,  and  insist  upon 
such  records,  and  such  precedents,  and  suoh 
reasons,  and  such  authorities,  as  I  find  both 
•by  records  uf  former  times,  and  also  in  our 
books.  ' 

First,  In  the  original  government  of  this  na- 
tion, I  do  not  find  that  it  was  a  monarchy  ;  I 
find  the  contrary,  that  there  was  a  great  number 
of  petty  re^ime^ts.  And  when  Julius  Cesar 
ipvaded  tliis  realm,  lie  writeth  there  were  four 
kings  in  Kent ;  and  Strabo  saith  the  like,  lib. 
4,  so  those  times  tvill  not  be  material.  During 
•the  domination  of  the  Romans,  which  conti- 
nued 500  years,  the  Romans  hod  their  prefects 
here  in  England.  No  man  will  doubt  but  that 
tliey  might  commahd  what  they  pleased,  JVb'i- 
'  tia  utritaq;  Imperii,  fol.  161,  that  in  their 
times  there  were  special  officers,  called  Comites, 
&c.  Officers  appointed  by  sea,  and  other  offi- 
ces by  land.  Those  that  succeeded  the  Ro- 
mans were  the  Saxons:  and  in  their  times, 
both  by  antient  grants,  and  by  edicts  of  the 
princes  of  those  times,  it  appears  that  this 
n»val  power  was  commanded  by  them  for  the 
defence  of  the  realm. 

First,  To  hf^in  with  kinglna,  a.  d.  725,  king 
-of  the  West-Saxons.  This  king  m  that  year 
made  a  grant  to    the  abbot  of  Gla*^tonbury, 

*  Quod,  ike.  sim  quieti  ah  omnibus  regiis  exac- 

*  tionibus  et  opcrihus  quod  indici  sulent,'  ex- 
cept *  £xpt  dit'  arcium,  et  pontium  con^truc- 

*  tionem  sicut  in  antiquo,  &c.'  which  shews 
that  tljese  expeditions  were  accustimed  to   be 

-done.     Wuldredus,  nho  was  king  of  Kent  ia 
the  year  742,  granted  unto  his  churches  <  quod 

*  siot  liberi  ab  omnibus  secuhrtbus  servitiis.* 
except  *  expedit*   pontium,  6tcJ  lo  in    that 


erant  these  expeditions  were  excepted.  Etfael- 
rejus,  king  of  the  Mercians,  anno  749,  granted 

*  Monasteriis  de,  6ic.'  except  ut  iupre.  So  as 
in  those  times  tliese  services  were  common,  aiul 
w  ere  done  by  a  *  dicto  regis.'  Hat  the 
churches  should  be  free  from  all  services,  et* 
cept  these  three,  expeditions  of  building  castles, 
bridges  and  forts;  '  a  quibus  nulli  unqaaia  lax* 
'  ari  possunt.'  Egbert,  an.  840,  commanded 
a  great  navy  to  be  provided ;  and  that  fur  tlif 
defence  of  the  realm,  and  safeguard  of  ships. 
Ethelwald,  that  was  king  of  the  West  Saxoos, 
anno  654,  granted  to  the  Church,  that  it 
should  be  free  from  all  service  temporal,  excef>t 

*  regalibus  tributis.'  In  the  time  of  king  Al- 
fred, who  was  the  first  monarch,  and  kin»  of 
all  England;  one  who  was  a  privy-counsellor 
in  his  time,  and  wrote  the  story  of  that  time, 
he,  in  the  ninth  page  of  his  book,  saith,  *Quoi 
'  rex  Alfredus  roissit  galleas  longas  naves  et 
'  cymbas  a&dificari ;'  and  agreeing  with  this,  i« 
the  history  of  Asser  Menevensis,  Floreotiu 
Wigomensis,  316,  and  Huntingdon  351,  itbere- 
in  your  lordships  may  see  by  the  record,  it  wv 
done  <  ex  precepto  regis  per  totum  reenun.' 
Thi^  king  made  a  law,  which  is  not  remembeRd 
by  Lambert  in  his  Saxon  laws,  to  this  efikt: 
that  no  man,,  by  summons,  by  the  horn  or  wora 
of  mouth,  bliould  sit  still  in  matter  of  Utett, 
bloodshed,  or  going  to  war,  whensoevir  hu 
expedition  should  require:  and  there  hedotb 
mention  it  to  be  upon  pain  of  forfeiture  of  \\k. 

King  Edgar,  who  stiled  himself  Anglis  Bisi- 
licus,  he  in  the  year  959  provided  a  great  oivy 
of  3,600  ships,  as  saith  Wigomensis,  and  Mat4 
of  Westminster;  and  he  gave  a  command, that 
every  year,  at  Easter,  a  navy  of3  or4  000  shooid 
be  set  out,  and  divided  into  three  pans,  Ea^t, 
West,  and  North  :  the  ships  in  those  times  were 
not  so  great  as  now  they  be.  The  same  Edgar,  ai 
the  year  973,  i^ranted  to  the  abbey  ofThonef 
all  manner  of  immunities,  and  that  it  shouki  \x 
free  from  all  ser^'ices,  except  those  three  of 
building  bridges,  castles  and  forts.  And  the 
same  king,  in  his  charter  to  the  church  of  Wor- 
cester, granieth  them  to  be  free  ^  ab  oinnil'^ 

*  exactiotiibus,'  except  *  constructionem  poo- 
'  tium,  arcium,  &c.* 

My  lords,  by  all  these  several  grants,  and 
what  hath  been  done  by  those  kin^^s,  it  dnoi 
appear  that  these  three  fundamental  seryice* 
were  ever  reserved  unto  the  crown,  satini  the 
grants  to  two  or  three  abbeys,  which  had  sotoe 
particular  exemption.  In  the  year  1 008, « hid: 
was  remembered  by  Mr.  Solidtor,  there  w* 
tlien  a  great  i^avy  provided  by  kins;  EtJielrti 
The  word-i  arethn.^:    *  lUx  Ethelredits  p<f 

*  totam  Angliam  ex  310  hides,  navem  unaDJ. 

*  &c.  preparare,  fecer&t,  &c.*  that  was  for  tien* 
310  hides  of  land  to  build  tme  >hip;  *^ 
every  eight  hides  of  land  to  finil  a  man  and  a 
corslet,  and  to  racist  at  Sandwich  fur  dtknce 
against  the  Danes.  Thi-*  appeareth  in  Hob* 
tinedon  360.  Matth.  .of  Wesunmsier  38T. 
IJoveden  4«6.  and  Malmsbury  100  —In  tbiJ 
record  tliese  things  are  observable,  *  res  psf^t 
'  facit^  et  rex  eos  misit :'  then  *  per  totaii 
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*  Afi£l/  all  £n)!;iand'was  to  be  charged.  By 
the  Glossary  oF  that  learned  and  judicious  an- 
tiquary, sir  Henry  SpelroaOy  it  appears  that 

*  virgata  terra  continec  24  acrat,  quatuor  vir- 

*  gats  continent  uimm  hidara,  et  quinq;  hidas 
'  f'eod.  mill  tar.'  Upon  casting  up  of  this,  it 
doth  appear^  that  there  be  in  England  563,600 
hides  of  land ;  and  every  310  hirits  being  to 
Sf  t  out  one  &hip,  the  whole  number  amoonteth 
to  divers  thousands,  11,079;  and  every  eight 
hides,  to  set  forth  a  soldier,  amounts  to  45.450 
men :  but  it  is  not  the  number,  but  the  matter, 
that  is  done  by  the  king's  command,  *  per 

*  totam  Angliam.' 

In  the  SOth  year  of  king  Ethelred,  he  made 
an  edict,  whic^  Mr.  Solicitor  caused  to  be  read 
in  cnort,  sayinir  he  had  it  out  of  an  old  book  in 
Cambridge,  '  Quod  instaurant  tiel  number  del 
'  nAves  }>er  singulos  annos/  I  read  it  to  this 
purpose,  to  shew  that  in  the  SOth  ^ear  of  his 
reign,  there  was  a  naval  expedition  to  be  al- 
ways ready  at  Easter,  and  siieweth  the  penalty 
of  such -as  did  depart  without  licence. 

King  Can utus,  Lambert  fol.  117,  118,  'ex 
'  sapientum  concitio,  &c.'  ordained  a  command 
amongst  his  temporal  laws,  cap.  10,  '  quod 
'  prsesidia  Bant,'  &c.  commands  ships  to  be  pro- 
vided ;  and  fol.  118,  a  penalty  upon  all  those 
diat  refused  to  pay  120f .  which  was  a  great  sum 
in  those  days. 

That  which  I  observe  out  of  these  two  were 
these :  First,  That  they  were  made  by  the 
king,  by  the  advice  of  his  lords;  that  there 
were  to  be  yearly  preparations  for  shipping; 
and  those  that  departecl  out  of  the  service  with- 
out license,  were  to  incur  the  forfeiture  of  all 
their  estates.  If  these  edicts  were  acu  of  par-' 
liament,  they  stand  unrepealed  ;  and  if  no  acts, 
then  they  stand  by  command  from  Ihe  king's 
power. 

My  lords,  I  have  shewed  you  the  practice, 
as  it  was  before  the  time  of  William  the  1st : 
He  di4l  not  abrogate  the  former  laws,  but  was 
sworn  to  perform  them.  Nay,  it  was  said  that 
he  did  confirm  *  antic^uas  loses  et  consuetu- 
*  dines  Anglis.'  So  then,  if  these  were  the 
laws,  and  this  the  power  that  the  antient  kings 
of  England  had  before  his  time,  he  did  ratify 
and  confirm  it,  but  not  diminish  it.  This 
power  of  commanding  of  shipping,  for  the  de- 
fence of  the  realm,  it  is  a  principal  part  of  the 
power  royal.  This  kingdom,  it  is  a  monarchy, 
it  consists  of  head  and  members,  the  king  is  the 
head  of  this  politic  body  ;  it  consists  of  clergy 
and  laity  :  the  head,  it  is  furnished  with  entire 
power  and  jurisdiction,  not  only  to  administer 
justice  in  cases  criminal  and  temporal  unto  his 
people,  but  likewise  for  defence  of  both ;  and 
he  may  command  the  power  both  of  the  one 
and  the  other.  This  power  I  find  to  be  men- 
tioned in  the  register  of  original  writs,  written 
before  the  conquest,  127  b.     It  reciceth,  that 

<  Nos  considerantes  quod  ratione  regias  digni- 

<  tatis  maxime  ad  providendum  salvationi  reg* 
^  nostri  circumquaq;  astringimur.'  It  appears 
by  Stamford,  in  his  Prerogat.  cap.  l,that  as  the 
king  is  itm  most  excellent  and  worthiest  pah  of 


the  commonwealth,  so  is  he  also  the  preserver, 
nouiisher,  and  defender  of  his  people.  I  find 
it  ill  Foitescue,  that  they  have  cited ;  that  a 
commonwealth  without  tliis  head  is  hut  a  trunk, 
as  the  natural  body  i»  a  cadaver.  1  find  it  in 
Fitz.  Her.  Na.  Br.  fo.  73,  or  173,  that  the  king 
of  right  ought  to  save  and  defend  the  realm,  as 
well  against  the  sea  as  against  the  enemies, 
that  it  be  not  surrounded  nor  i%  asted. 

How  is  this  defence  against  the  sea  and  ene- 
mies of  the  kingdom  ?  Is  the  kini;  bound  to  de- 
fend the  kingdom  by  sea  walls  at  his  own 
charges? — No  ;  the  power  of  defence  is  a  su^ 
perintendent  power  in  his  majesty,  to  autho- 
rize sheriflfs  and  commis>ioners  to  see  it  done, 
but  by  his  power ;  yet  at  the  charge  of  the 
people.  Register  yi7  h.  it  appeareth  ttiere, 
where  the  king  commandeth  the  people  by  his 
writs ;  the  one  directed  to  the  sheriff,  and  tha 
otWr  to  the  commissioners,  and  in  both  wilUth 
and  commandeth, '  quod  dijtringst  A.  B.  et  al*/ 
to  distrain  the  lands  of  all  those  that  may  re- 
ceive damage  to  repair  the  sea-wnlN,  as  well  aa 
the  Ter'  Tenn'.  This  writ  was  before  any  sta- 
tute concerning  that,  for  (he  Register  was  before 
the  Conquest ;  and  the  first  statute  that  con- 
cemeth  commissions  of  sowers,  wns  made  6  H. 
6.  So  it  is  by  the  power  the  kiiig  had  at  com- 
mon law,  and  not  upon  any  statute  :  And  this 
was  to  the  sheriff,  as  well  as  to  commissioners ; 
and  that  it  was  done  at  the  charge  of  the  coun- 
try, and  not  at  tlio  king's  charge,  Fat.  33,  £d  1, 
m'.  4,  dor?,  agreeth,  with,  the  Register :  The 
king  doth  there  recite.  *  Quod  ratione  dignita- 

*  tis  regis.  Ate.  et  per  juramentum  sumusnstricti 
'  ad  providendum  salvationi  reg';'  and  there 
he  giveth  power  to  commissioners  to  distrain 
tfie  people  to  make  defence  against  the  sea,  a| 
their  own  charges.  Pat.  2  F.d.  2,  purs  9,  m.  5, 
dors,  in  the  case  of  Wiseman.  Rep.  5,  ftd.  15, 
t|ie  king,  ex  offii  io,  onf^Ut  lo  govern  his  subjects 
in  peace  and  tranquillity.  7  Rep.  fol.  9,  pro- 
tection of  the  king  is  general  over  all  the  king- 
dom ;  there  is  reason  why  it  should  be  thus  : 
For  tlie  king  of  England,  he  hath  an  entire  em- 
pire, he  is  an  absolute  monarch  ;  nnthing  can 
be  given  unto  an  absolute  prince,  hut  is  inhe* 
rent  in  his  person,  as  may  appear  by  books, 
records,  and  acts  of  parliament :  Bract,  lib.  Qp 
fol.  65,  b.  Sciendum,  &c.  '  Dominus  rex  super 

*  omnes  qui  ad  coronam  pertinent.'  This  ap- 
pears likewise  in  the  statute  24  Hen.  8.  There 
It  is  declared  that  this  realm  of  England. is  an 
empibe,  and  hath  been  so  accepted  in  the  world. 
Stat.  «5  Hen.  8,  cap.  21,  1  Eliz.  cap.  1, 1  Jac. 
cap.  1,  the  crown  of  England  is  affirmed  to  be 
an  imperial  crown  ;  and  acts  of  parliament  are 
proofs  of  the  highest  nature.  16  Ric.  2,  c.  5, 
that  the  king  holdeth  his  empire  immediately  of 
the  God  of  Heaven  :  And  at  his  coronation^ 
his  crown  is  elevated  as  a  signification  thereof. 
This  is  likewise  acknowhdged  in  the  Iri%h  Re- 
ports, fol  60,  *  Rex  Angliie  est  absnlotns  mo- 

*  narcha  in  regno,  suo.'  Fortescue  saitb,  the 
king  of  England,  as  well  as  any  other  king  or 
emperor,  hath  all  the  liberties  within  this  king- 
dom '  io  imperio  suo/    The  lav?  of  England 
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inakes  the  king  of  Bnsland,  not  as  bis  subjects 
•re,  a  natural  body,  but  a  body  politic,  freeth 
him  from  all  imperfection  aud  iimrmity ;  he  is 
immortal,  and  never  dies ;  thcf  king  ever  hveth, 
Com.  177,  11  Rep.  fol.  7,  21  £d.  4,  and  otber 
*  records. 

My  lords,  as^he  is  an  absolute  monarch,  so 
all  these,  '  Jura  summs  majestatis,'  are  given 
onto  his  person  bjf  the  common  law. 

First,  He  hath  supreme  dominion,  both  by 
lea  and  land,  as  is  proved  by  the  Mirror,  the 
greatest  part  whereof  was  writ  before  the  Con- 
quest. Some  things  are  added  to  it  byU. 
Home  in  the  reign  of  Ed.  4.  He  holdeth,  that 
all  lands,  and  all  jurisdiction,  and  all  dominion, 
is  derived  from  the  crown :  That  whatsoever 
was  not  granted  from  the  crown,  remaineth  in 
the  person  of  the  king.  This  Supremum  Do- 
minium is  so  inherent  in  the  king's  person,  that 
if  the  king  grants  away  his  lands,  *  absq;  aliquo 
'  reddendo,'  yet  the  tenure  must  still  remain 
to  the  kin^ ;  8  Hen.  7,  12,  SO  Hen.  8, 45  Dyer. 
This  dominion  is  not  only  upon  the  land,  but  it 
is  upon  the  sea.  And  so  the  king  he  hath  not 
only  a  dominion  at  sea,  but  he  is  '  dominus  ma- 
'  ris  Anfflicani  /  he  is  both  owner  of  the  sea, 
and  of  the  soil  under  the  sea.  And  so  it  was 
resolved  lately,  by  my  Lord  Chief  Baron,  and 
the  rest  of  the  b&rons  in  the  Exchequer,  in  the 
case  of  Suttou  Marsh,  Mich.  13  Car.  That  the 
>  soil  of  the  land,  so  far  as  the  sea  floweth,  is  the 
king's,  and  the  king  is  seized  thereof,  jure  coro- 
na. Mirror  8,  Bract,  fol.  8,  temps  Edw.  1, 
Avowry,  46  Ed.  3,  Com.  3,  b.  That  not  only 
the  dominion  of  the  sea,  but  the  very  soil  be- 
longeth  an  to  the  king. 

In  the  next  place  he  hath,  besides  his  «u- 
premum  dominium,  a  sovereign  jurisdiction,  and 
that  extends  both  by  sea  and  land. 

First,  For  creation  of  all  his  great  officers 
and  judges ;  creation  of  the  Admiralty,  time 
pat  of  mmd.  20  Hen.  7,  fol.  8, 12  Hen.  7,  fol. 
17,  power  to  make  justices  could  not  be  grant- 
ed ;  and  all  these  powers  resumed  in  the  sta- 
tute, as  inherent  in  the  crown.  12  Hen.  7,  fol. 
17,  there  it  is  said  by  Fineux,  that  at  the  be- 
ginning all  administration  of  justice  was  ih  one 
hand,  that  b,  in  the  crown.  And  surely  this 
jurisdiction  did  not  begin  in  the  time  of  Hie.  1, 
when  those  laws  were  renewed  by  him  at  his 
return  from  the  Holy  Land ;  but  there  were 
admirals  in  England,  and  the  admiral  law  by 
sea  long  before.  27  Ed.  1,  a  famous  record  in 
the  Tower,  that  the  commissioners  for  the  em- 
peror, Spain  and  France,  did  appear  before  the 
King's  commissioners,  and  did  acknowledge  the 
sovereignty  of  the  king  of  England  upon  the  sea 
did  belong  unto  him  time  out  of  mind.  And 
for  further  proof  of  this,  it  likewise  appeareth 
in  that  learned  book  of  Mr.  Seldens  called 
Mare  Clausum. 

My  lords,  the  next  inherent  power  of  the 
crown  are  pardons  of  offences  and  condemned 
persons,  and  restitutions,  which  none  can  do 
but  the  king  himself,  1  Hen.  4,  fol.  5,  20,  Hen. 
7,8. 

The  next  is  *  jiu  numn^i  percatiendi,'  a  set- 


ting of  a  royal  stamp  upon  his  coin,  the  advsnc- . 
ing  of  the  value  of  his  coin,  and  the  debasing 
of  it.  21  Ed.  3,  6.  That  the  king  only  can 
put  a  value  upon  it.  5*  Rep.  fol.  114.  That 
the  king,  by  bis  absolute  prerogative,  may  make 
any  foreign  coin  lawful  money  of  England,  bj 
his  proclamation,  Davies  Reports,  fol.  20. 

The  next,  'jus  summse  majcstatis,'  is  that 
of  concluding  war  and  peace,  which  is  sbso- 
lutely  inherent  in  the  kind's  person,  which  lie 
may  do  without  calling  his  great  council,  19 
Ed.  3,  6,  and  7  Report  25.  That  all  the  sub- 
jects  of  England  cannot  make  a  war,  bellum  in- 
dicere  belongs  not  to  the  subject.  And  to 
make  aliens  aud  denizens,  is  a  high  preroga- 
tive. 

My  lords,  this  trust  that  the  king  hath  for 
making  of  war  and  peace,  and  for  the  defence 
of  the  realm,  both  by  sea  and  land,  it  is  a  great 
trust,  inherent  in  the  person  of  the  king ;  no 
man  ought  to  mistrust  where  the  law  dotliuust. 

There  is  an  objection  made,  that  if  it  should 
rest  in  the  ppwer  of  the  king,  he  might  do  it 
when  there  w^as  no  ground  for  it,  and  withooi 
cause ;  and  cause  forces  to  be  mustered,  and 
ships  provided  where  there  is  no  imminent 
danger,  in  such  a  manner,  as  that  it  might  be 
grievous  unto  the  people.  There  are  objec- 
tions clearly  against  presumption  of  law;  for 
where  the  law  trustetb,  we  ought  not  to  distrast. 
The  king,  as  appeareth  by  all  our  books,  is  tbc 
fountain  of  justice  and  piety,  and  will  do  jus- 
tice unto  all  liis  subjects,  1  Com!  240.  M 
justice  is  derived  from  the  king,  13  Ed.  4,8. 
The  king  can  do  no  wrong.  Bract,  hb.  S,  cap. 
9,  8,  H.  6,  20.  It  is  royal  power,  '  DeaTcr 
*  correction  de  luy  m'.'  He  is  the  sole  judge, 
and  we  ought  not  to  question  him,  Bract  on, 
'  Rex  non  habet  superiorem  nisi  Deus,'  11  Rep. 
f.  72.  The  king  is  the  fountain  of  justice  and 
common  right :  And  the  king,  being  God's  lieu- 
tenant, cannot  do  wrong,  17  Ed.  3,  49.  The 
king  could  not.be  made  an  instrument  of  corji 
and  fraud,  but  the  patent  was  void,  Littletons 
Comment.  09,  the  5th  Report,  fol.  14.  That 
religion,  justice  and  verity,  are  the  su^  sup- 
porters of  crowns  and  diadems,  24  Ed.  3, 42. 
Stamford's  Pleas  of  the  Crown,  fol.  72.  At 
the  common  law,  the  law  doth  not  distniat 
where  the  king  doth  commit  one,  but  that  is 
upon  just  cause,  and  so  we  are  not  to  doubt  it 
And  therefore  at  the  commoq  law.  West  1, 
cap.  15,  a  man  committed  by  the  king  was  oot 
repieviable '.  Nay,  if  he  was  committed  by  his 
council  that  was  his  representative  body,  iit 
was  not  repieviable.  Shall  we  then,  wh^  tlie 
law  hath  committed  this  power  unto  the  kifigi 
who  is  the  fountain  of  justice  and  equity,  «ho 
is  mistrusted  by  the  law  of  the  realm,  and  the 
commonwealth  intrusts  him;  sliall  we  think 
that  succeeding  kines  will  do  that  which  ii 
90t  fit  to  be  done }  f  say,  if  the  law  trust  him, 
we  ought  to  trust  him.  At  the  common  l«», 
if  the  kine  commit  a  man  per  bouckc,  he  is  oot 
repleviabHe. 

But  for  a  further  reason,  those  that  are  hj* 
delegates  or  judges,  arc  oot  to  be  nustnisufl* 
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That  which  a  judge  doth,' as  in  his  office,  shall 
aoi  be  assig^ied  for  en  or.  If  it  be  so  in  the 
dele^jatc  power,  much  hiore  in  ihe  primitive 
and  fountain.  6  Mar.  Dyer  163,  the  court  of 
KingVhench  did  receive  a  record  of  niti  prius, 
the  Postearetumed  of  the  clerk,  and  the  death 
of  the  justice  of  assize  a^si^ned  for  error,  and 
could  not  be  received ;  and  so,  1  Mar.  Dyer 
80,  a  writ  of  error  to  reverse  a  fine,  proat  in 
Dj(Cr.  That  is  the  reason  of  the  book,  T  Hen. 
7,  fol.  40,  10  Ucn.  7,  28.  Fitz.  Her.  Na.  Br. 
126,  saith,  be  cannot  assi>{n  for  error,  nor  shall 
be  admitted  to  alledge  any  thing  contrary  to 
the  office  of  a  judge ;  as  to  say,  the  judge  did 
not  give  right  judgment,  or  the  clerk  did  n')t 
make  right  entries,  m.  7,  Ed.  1,  B.  Rs.  and  that 
is  the  reason  why  a  man  of  noa  compos  meniis 
in  a  fine,  and  sutfering  of  a  lecovery,  it  shall  4iut 
!«  assigned  for  error  against  the  acts  of  a 
judge,  8  Hep.  Dr.  Bonner  s  case.  Records  by 
a  judge,  nor  justice  of  peace,  not  traversable. 
Good"  my  lords,  then,  if  by  the  laws  of  this 
kingdom  one  shall  not  be  admitted  to  receive 
an  avenneot  against  any  acts  done  by  your 
lordships  the  judges,  or  against  acts  done 
b^  inferior  judges;  surely  in  this,  where  the 
king  is  absolute  judge,  it  shall  not  be  allowed  to 
tay,  there  was  no  cause  of  danger,  or  that  is 
done  by  the  kipg  which  ought  not  to  be  done. 
Bract,  lib.  1,  cap.  84,  •  est  in  corona  regis  fa- 

•  cere  justitiam  ;'  The  king  is  so  absolutely 
trusted  with  this  defence,  that  a  subject  cannot 
make  a  fort  or  castle  upon  his  own  freehold 

.  without  tlie  king's  license  ;  that  appears  in  the 
old  Mag*  Char*  fo.  169.  Inquiry  made  of  those 
that  do  build  forts  and  castles  without  the 
king's  license.  Rot'  Pari'  45  Ed.  3,  m.  34,  6 
Hen.  4, 19,  and  a  book  of  Long.  5  £d.  4,  fol. 
129,  that  a  subject  cannot  make  a  fort  or  cas- 
tle without  the  king's  license ;  not  in  his  own 
ground. 

My  lords,  the  king  hath  so  discharged  this 
trust,  that  though  there  were  no  account  unto 
the  subject,  yet  these  ships  that  have  been 
commanded  were  *  ad  proficiscend'  cum  navi- 

*  bus  nostris.'  The  king  hnih  been  at  greater 
charge- with  these  ships  going  out,  than  any 
liing  of  England  ever  was,  as  will  appear  by 
those  vast  sums  of  money  the  king  hath  spent 
iu  these  years,  besides  wliat  hatli  been  contri- 
buted to  It  by  the  subjects. 

My  lords,  I  have  done  with  my  first  position, 
that  it  is  an  inherent  right  in  the  person  of  the 
king  of  England;  and  that  the  king  is, the 
><>le  judge,  both  of  the  danger,  and  when  and 
how  it  is  to  be  avoided. 

It  hath  been  objected.  That  the  king  of 
England  may  do  it,  but  how  ?  It  must  be  ac- 
cording xq  the  institution  of  the  laws  of  the 
realm :  there  must  be  a  concurrent  power,  a 
pohtic  advice  iQ^  panliament,  and  so  it  may  be 
done.  But  the  king,  either  by  his  ordinary 
power  or  absolute,  without  the  assistance  of 
the  great  council,  he  cannot  do  it,  as  hath  been 
objected.  And  therefore  in  the  second  place, 
I  shall  come  to  the  second  thing  I  did  propose, 
that  was,  That  the  king,  as  he  is  king  of  Eng- 


land,  that  he  alone,  for  this  common  defence  of 

'  the  realm,  without  the  aid  of  parliament,  may 

siutvrre,  4c.    That  the  king,  by  the  advice  of 

'  his  council  when  he  please^*,  may  do  it;.tiiak 

I  he  may  ordntn  several  ways  by  the  institution 

I  of  the  common  laws,  liy  his  ordinance,  by  his 

proclamation,  by  his  patents,  by  his  writs,  and 

in  legal  matters*  by  his  judges.    That  ^his  may 

be  done  by  him. 

First,  It  is  agreeable  to  reason;  fer  kings 
were  before  parliaments,  and  tlien  surdy  they 
might  have  done  it.  As  justice  ^oth  flow  from 
the  crown  originally^  as  it  was  in  Muses,  so  it 
is  in  the  king  of  England,  only  in  the  king's 
person.  But  afterwards  the  king  did  depute 
Lis  deputies,  and  gave  others  power;  this  is  no 
conceit  of  miiie.  1^  Hen.  7,  fol.  17,  b.  per 
Fmeaux,  there  was u  time  when  there  were  no 
municipal  laws,  when  positive  laws  wer(>  not 
established,  when  kings  did  rule  their  people 
according  to  natural  equity ;  and  then  surely 
the  king  might  ordain.  No  man  will  question 
it;  since  there  have  been  positive  laws  and 
municipal  laws,  the  kings  of  England  they  have 
ordained,  as  by  those  sevend  records  cited  ap- 
pears. It  appears,  by  the  practice  since  tiie 
time  of  William  1,  that  the  kings  of  jEngland  in 
all  those  writs  that  they  have  ordained,  have 
prescribed  the  time  for  issuing  of  these  writs, 
the  numbers  of  the  ships,  the  times  of  meetintr^ 
the  manner  of  munition,  and  to  stay  for  the 
defence  quamdiu  nobit  pUtceret,  1  have  made 
a  collection  of  what  have  gone  out  by  the  king 
himself,  what  per  regem  et  concilium^  and  what 
by  advice  of  his  council|  and  with  the  advice 
of  merchaiits  and  portsmen ;  but  they  are  to 
infinite,  and  so  man^  of  them,  that  I  will  it6t 
trouble  your  lordships  with  the  repetition  of 
them. 

Those  ordinances  for  the  defence,  they  are 
suitable  and  agreeable  to  the  ordinance  (hat 
the  king  maketh  in  other  cases,  where  the  king 
alone  doth  ordain,  as  by  his  proclamation. 
Claos.  24  Ed.  3,  pars  2,  m.  8,  dors.  The  king 
by  his  proclamation  commanded  all  earls, 
barons,  knights,  esquires,  and  other  men  at 
arms,  that  none  ^f  them  should  depart  into 
foreign  parts.  Fitz.  Na.  Br.  fo.  8.5,  he  agreeth 
it;  and  saith  (he  book,  He  that  tnin9gresseth 
this  proclamation  shall  be  fined  for  his  dis- 
obedience. And  this  command  may  be  under  • 
the  great  seal,  signature,  or  priyy-senl;  for 
saith  the  book.  The  subject  is  to  take  notice  of 
any  of  the  king's  seals ;  so  in  all  ages  he  hatli 
commanded  no  victuals  shall  lie  transported. 
Claus.  24  Ed.  3,  m.  7,  dors.  5,  Dec.  4  Hen.  8, 
11  Hen.  7,  23.  The  king  granted  a  proclama- 
tion for  a  Justing;  and  if  one  of  the  two  that 
be  fighting  be  killed,  it  is  no  felony.' 5  Report 
114.  The  king  by  his  absolute  powejr  may 
make  any  kind  of  money  current  by  his  pro- 
clamation. In  the  next  place,  the  king  may 
ordain  by  his  patent  alone.  .  40  Ed.  3,  ^1.  17, 
18.  The  king  did  grant  a  privilege  to .  the 
scholars  of  Oxford,  (hat  they  should  have  tha 
choice  of  the  inns  in  Oxford,  which  was  before 
there  were  any  fair  colleges  in  Oxford;  faith 
3  V 
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the  tuwnsman,  This  is  my  freehold,  -the  Lin^ 
canaot  do  it:  sxiy  the  judges,  This  is  by  ilie 
king's  patent,  and  is  in  favour  of  learning,  and 
therefore  n  good  ordinance.  So  the  justice  in 
eyre  way  rake  up  the  principal  inn  in  a  rowh. 
Is  there  any  thing  more  usual  than  for  the  king 
to  give  U0V5  er  to  a  corporation  to  make  ordi- 
nance tor  a  common  good  ?  49  £d.  3,  162. 
Shall  it  be  so  in  the  creature,  and  not  in  him 
that  makes  the  creature }  A  case  or  two  upon 
every  one  of  them.  The  kinc  may  ordain  by 
his  writ,  and  that  appears  9  Ed.  3,  16,  a  writ 
of  Cessavit  against  the  tenants  of  Northumber- 
land. The  tenants  had  been  mightily  op- 
pressed by  the  Scots ;  they  petitioned  the  king, 
And  said,  tliey  were  not  able  to  pay  their  land- 
lords their  rent«,  by  reason  of  those  incursions 
upon  them  of  the  Scots,  and  desired  stay  of 
suit ;  and  there  it  appearcth,  that  the  king  did 
ordain  by  his  writ,  that  ihuse  suits  upon  those 
reasons  should  ntjt  proceed  against  the  tenants 
for  non-payment  of  their  rents.  Out  of  the 
•ame  reason  afre  the  writs  of  protection. 

Then  the  king  and  his  council  rany  ordain  ; 
for  that  I  find,  m.  4,  Hen.  3,  Fitz.  Her.  N.  Br. 
Dower  179,  a  writ  of  Dower  there  brought  b^ 
a  French  woman.  The  tenant  of  the  wnt 
pleaded,  that  tliere  was  an  ordinance  of  the 
king  and  council,  <  Quod  nuUus  de  potestate 
*  regis  Franciae  respondeatur  de  Anglia  ante- 
'  quam  AngP  respond*  de  jure  suo  in  Francia  ;' 
that  is,  We  Enj^lishmen  should  not  be  Com- 
pelled to  ar.sv\erany  Frenchman  or  woman  in  a 
legal  way,  till  the  English  were  answered  in 
France  to  their  suits  there.  39  fid.  3,  7  per 
Thorp.  The  king  and  his  lords  may  make  an 
ordinance,  which  shall  be  as  binding  as  a  sta- 
tute. Rot.  Franc.  72  Ed.  3,  m.  G.  The  king 
by  the  advice  of  his  council  did  ordain  <  quod 
'  omnes  magnat.  et  aK  qui  habent  terras  et 
'  tenementa  continue  morat*,  &c.'  Upon  this 
ordinance  I  can  shew  above  40  writs  that  have 
gone  out  to  the  nobility,  clergy,  arclibishops,  and 
bishops,  and  to  all  the  king*s  subjects  too  that 
had  bouses  m  the  maritime  parts.  Rot.  Franc. 
22  Ed.  3,  in.  16,  and  50  E<i.  3,  m.  47,  dors.  24 
Ed.  3,  m.  6,  that  of  24  is  to  the  inlands  within 
16  miles  of  the  sea  coasts.  40  Ed.  3,  m.  37, 
the  like  writs  awarded  to  most  maritime  coun- 
ties, upon  pain  of  seizure  of  their  lands  and 
goods.  So  likewise  for  provision  for  the  army ; 
the  king  and  his  council  have  ordained,  both 
tor  markets  to  be  kept  within  sach  a  distance 
of  the  army,  and  wine  to  he  sold  there,  and  no 
where  else.  Rot.  Sco.  10,  12  Ed.  2,  m.  13, 
Hors.  So  they  have  set  down  the  number  of 
jthe  men  of  anus  that  every  town  should  be 
charged  with;  Claus.  13  Ed.  8,  pars  1,  m.  14, 
dors,  with  a  command  that  they  should  distrain 
the  commonalty  of  that  county  for  the  wages 
of  those  men  at  arms. 

My  lord;*,  if  the  king  may  at  any  time  of 
danger,  by  his  proclaroatioti,  by  his  patent,  by 
his  writ,  bv  the  advice  of  his  council;  surely  in 
case  of  necessity  it  is  much  more  lawful,  for 
vccessitas  est  lex  (emporis,  where  a  defence  by 
lea  and  land  is  required.    >  Ed.  4,  6. 14  Hen. 


7,  29,  jurors  b^  law  are  to  bokl  tojgethertil! 
they  give  up  their  verdict,  yet  otberwise,  if  the 
house  be  like  to  fall  upon  tbeir  heads.  38 
Hen.  7, 11,  upon  a  Precipe,  the  tenant  mij 
be  excused,  if  he  could  not  pass  the  waters. 

My  lords,  I  find  that  in  le^al  matters  the 
king  and  his  judges  make  certam  explanations 
upon  the  statute  of  Glocester,  as  appenfs  by 
Mag*  Char.'  And  what  was  done  then  by  the 
judges  advice,  hath  the  force  of  a  law  at  tbb 
day.  So  as  you  see  by  the  laws  of  England,  as 
well  in  other  cases,  as  in  cases  of  defence,  the 
law  hath  given  the  king  of  England  this  power 
to  ordain  for  th^  good  and  safety  thereof. 

I  find  that  in  ^1  ages,  and  in  all  times,  the 
incidents  to  a  defence,  as  well  as  this  principal 
part,  hath  been  given  to  the  king  himself,  as 
lie  is  king  of  England.  First,  For  the  Mange 
of  Towns:  That  the  king  hath  commanded  the 
murage  of  toyrns  to  be  done  at  th^  people's 
charge;  the  precedents  are  so  many,  I  will 
mention  none  of  them ;  and  shsUl  be  not  com- 
mand for  the  defence  of  the  wooden  walls  of 
the  kingdom?  Rot'  Aim'  12  Ed.  3,  pars  S,  m. 
10.  The  king  commands  by  writ  a  place  to  ht 
fortified  towards  the  war;  and  every  man  haw- 
ing rent  tliere  to  contribute,  or  to  be  com- 
pelled thereto  hy  distress ;  that  was  command- 
ed to  be  done  by  writ,  Pat.  12  Ed.  3,  pais  S, 
m.  5,  it  nppeareth  it  was  done.  Tne  Viv^ 
imposed  a  certain  rate  upon  all  goods  aod 
merchandize  that  came  unto  Kingston  opoa 
Hull,  and  commanded  this  should  be  employed 
to  the  walling  of  the  town ;  this  was  *  de  volun- 
'  tate  regis;'  this  appeareth  Rot.  Pat.  19  Ed. 
.3,  pars  1,  m.  12,  there  was  the  same  command 
for  other  towns,  as  Dover,  &c.  The  said  roll, 
m.  22,  Pat,  12,  Ed.  3,  pan  S,  m.  14,  don.  a 
writ  for  the  repairing  of  the  walls  of  Winchester 
at  the  subjects  cln^ge.  Rot.  H>.  m.  15,  the 
king  by  special  grant  gave  power  to  the  ma} or 
and  burgesses  to  assess  the  inhabitants  towards 
the  making  of  the  wall,  and  the  defence  of  the 
town.  Claus.  1  Ric.  2,  ro.  12,  Oxford  was 
commanded  by  the  king  to  be  fortified  at  dx 
inhabitants  charge.  Claus.  12  Ed.  3,  pan  3, 
m.  32,  the  king  commanded  particular  sub- 
jects to  fortify  their  castles  at  their  own  char^ 
in  time  of  danger,  Pat.  18,  Ed.  3,  m.9,  the  king 
taketh  the  castles  of  the  Subjects  into  his  own 
hands  in  time  of  danger,  *  ad  evitantmn  damna 
'  et  pericula  qua*,  nobis  evenire  possint.'  Glaus. 
13  Ed.  3,  pars  1,  m.  36,  dors,  the  king  by  ad- 
vice of  his  council  did  ordain,  that  the  town  of 
Southampton,  <pro  salvatione  ejnsd','  should 
build  a  wail. 

My  lords,  if  the  king  may  command  the 
walling  of  a  town  at  the  charge  of  the  inhabi- 
tants, he  may  likewise  command  the  defencf 
of  the  kingdom  by  sea ;  so  for  other  incidents 
of  defence,  as  for  erecting  beacons  upon  the 
sea-coasts.  Rot.  Vas.  ll,  12  Ed.  3,  m.  29, 
'  de  communibtts  in  singulis  ;'  Claus.  1,  Ric  % 
m.  4,  dors.  *  de  ordmatione  per  refieto  et  con- 
*  cilium  pro  vigiliis  faciend'.'  So  hkcwise  the 
king  in  all  ages  hath  commanded  the  imbirrin^ 
of  stiips  for  the  defeoceofthe  realm,  ■nd  for  all 


1(139]      STATE  TRIALS,  13  Charles  I.  1637.— fo  the  Catq  qf  Sliip-MoMy.      flOSO 


public  sanricc;  thi»  appearetb  Claus.  14  lien. 
3,  ro.  17|  don.  all  ships  arrested  that  could 
carry  ]6  horses.  Rot.  Sco.  10  Ed.  3,  m,  3, 
dors.  <  omnea  naves  pro  defensione,  he*  Hot. 
:Alni.  12  £d.  3,  in.  2S,  pars  1,  and  12,  for  the 
imbarriog  of  sliips  for  the  defence  of  tlie  realm. 
So  likewise  the  king  couunandeth  and  appoint- 
etii  who  shall  be  otticers,  who  shall  be  admiral 
of  the  fleet,  ivho  shall  be  Custodes  Maris,  as 
appears  Pat.  £d.  2,  m.  7,  dors,  and  in  the  same 
roil,  m.  10,  Pat.  \^  Johannis  m.  10,  Pat.  48 
Hen.  3,  m.  5,  Claus.  23  £d.  3,  in.  5,  dors,  and 
an  infinite  number  more.  Then  that  the  coun- 
ty paid  the  chaiiges  of  those  who  had  Custod' 
Marititn',  that  appears.  Rot.  Fra.  21  £d.  3, 
D.  31,  dors.  Claus.  13  Ed.  3,  pars  1,  m.  14, 
dors.  The  king  when  there  was  cau^e  he  roo- 
deraied  tbeexpence.  Claiis.  25  £d.  3,  m.  16. 
The  king  did  order  how  much,  and  how  long 
the  county  should  pay  for  wages ;  and  com- 
manded  the  stay  uf  those  that  could  have  beeo 
gone  before  their  time :  and  this  appearetb 
Pat.  48  Een.  3,  m.  4.  Chius.'48  Hen.  3,  ro.  2, 
3.  dors.  Then  it  appearetb  by  many  records, 
that  this  guard  of  toe  sea^coasts  was  to  be  ac- 
cording as  the  kitig  should  order  and  direct, 
sometimes  per  regem  and  sometimes  per  nos  et 
wneiliutn :  and  this  appearetb  Claus.  23  Ed.  1, 
m.  5,  dors:  Claus.  13  Ed.  3,  pars  2,  m.  14, 
dors.  Pat.  29  Ed.  1,  m.  1. 

Sometime  tbe  king  out  of  bis  royal  power 
.  hath  been  pleased  to  give  discharges*  to  parti- 
cular men,  to  be  discharged  from  this  Custod* 
Maritim.  This  appearetb  Chiua.  23  Ed.  1, 
m.  ft,  dors.  Portsmouth  discharged,  because 
their  ships  were  in  tbe  king's  service,  Claus. 
8  Ric.  2,  m.  A  dischai^e  for  tbe  abbot  of  St. 
Albans,  Pat.  12  Ed.  3,  pars  2,  m.  8,  Pat.  12, 
£d.  3,  pars  1,  m.  14,  discharges  de  Custod' 
Marir. 

Then  the  power  of  punishing  those  that  should 
neglect  those  commands  hath  been  always  io 
the  king,  and  to  be  punished  by  his  commis- 
sioners, or  by  bis  wnts,  and  tl^t  in  a'  high 
manner. 

That  there  have  been  commands  by  distress, 
by  itnprisonment,  by  seizure  of  lands,  goods, 
and  forfeiture  of  all  that  they  had,  this  appear- 
etb, Pat.  48  Hen.  3,  dors.  Claus.  48  Hen.  3, 
m.  3,  and  a  great  iDumfaer  in  the  times,  of  Ed. 
^y  and  Ed.  3.  The  king  hath  ^  far^meddled 
in  this  business,  that  tliough  it  hath  been  the 
nioney  of  the  country,  yet  tbe  king  hath  ap- 
pointed tbe  pay-master,  Claus.  48  Hen.  3, 
m.  20,  Claus.  16  Ed.  2,  m.  13.  So  all  arrays 
for  mustering  of  men  between  16  and  60,  have 
been  in  all  aj|;es,  and  by  tbe  king's  command, 
to  be  in  and  continue  iu  seadiaes^  so  long  as 
the  king  shall  please.  Rot.  Aim.  12  Ed.  3, 
pais  2,  m.  6,  dors.  So,  my  lords,  it  doth  ap- 
pear by  these  precedents  that  have  been  cited, 
by  these  records,  and  by  these  book-cases,  that 
the  kings  of  England  have  in  all  ages  given 
oommand,  and  made  ordiaanoes  by  xhemselves, 
by  their  council,  by  their  judges,  and  by  their 
peers;  and  these  ordinances  have  been  obeyed. 

{fly  lordly  I  promise  uptM^  this  head  to  make 


it  good,  tiiat  in  these  times,  and  in  these  years, 
wherein  there  were  parliaiuents,  that  though 
the  parliaments  did  determine  matters  concern - 
inc;  the  land  forces,  and  the  goin^  of  the  king's 
army  into  Scotland,  aud  yet  silting  the  parlia- 
menty  the  king  hath  commanded  the  setting  ' 
forth  of  ships  by  his  writ;  this  was  ever  left  to 
the  royal  po«er.  For  the  proQf  of  this,  there 
was,  the  24  £d.  1,  a  parliament,  as  appears  in 
the  printed  books  of  that  year ;  and  in  that 
year  the  king  cocnmanded  ships  by  his  writs 
at  the  charge  of  the  subjects.  Pat.  24  Ed.  1, 
m.  17.  Cijmniand  to  take  up  a  hundred  ships; 
and  in  Pat.  ^4  Ed.  1,  ex  parte  regis  rem.  Ex- 
chequer-Roll 22.  Command  proCubtod'  marit'. 
Hil.  9  Ed.  2,  a  parliament  holden  at  Lincoln, 
and  yet  in  the  same  year  writs  went  out  to  pro* 
vide  shipping,  as  appears  by  Rot.  Pat.  9  Ed.  2, 

Ears  2,  m.  26, 1  find  there  was  a  parliament 
eld  12  Ed.  2.  This  appcareth  in  tb^  book  of 
statutes.  Rot.  Scot.  11,  and  12  Ed.  2,  m.  8, 
the  king  r^ites  certain  inroads  made  upon  th«- 
men  in  Northumberlandi  ^et  quod  de  cominuni 
*,  ooncilio,'  held  at  York,  '  ordinavimus,  £cc/ 
'  and  assigns  the  earl  of  Pembroke,  and  bishop 
of  Norwich,  *  ad  requirend'  Norflf  et  Sufr 
'juxta  discretiones  vesiras  subsidium  fa^ere 
^  per  naves,  &c.  per  tempus  trium  vel  quatuor 
'  mensium.'  At  this  time  there  was  a  provision 
by  parliament  for  the  king's  service  by  land, 
and  for  his  armies  to  meet  him  at  Newcastle ; 
and  for  two  reasons  why  Navale  Subsidium 
should  be  necessary.  First,  to  binder  tbe 
bringing  of  any  victuals  into  Scotland.  Se- 
condly, for  the  free  intercourse  of  trade.  So 
as  you  see,  in  this  year  wherein  a  parhament 
was  holden,  thiy  Navale  Subtjidium  was  com- 
manded by  the  king's  writ,  without  an  act  of 
parliament ;  though  this  writ  was  for  Norfolk 
and  Suffolk,  yet  the  like  was  for  Dorset,  Sonter- 
set,  &c.  It  appearetb  likewise  10  and  11  Ed.  2, 
which  were  those  great  years  of  sending  out  of 
writs,  that  then  parliaments  were  holden.  And 
so  it  doth  ap|)ear  by  the  printed  book  of  sta- 
tutes ;  yet  in  that  year  or  10  Ed.  3.  Clans.  10 
Ed.  3,  m.  37,  dors,  a  writ  directed  to  the  mayor 
and  bailifi'of  Bristol,  with  a  command,  that  all 
ships  of  40  tons  et  ultra,  should  be  seized.  10 
Ed.  3,  m.  21)  dors,  command  that  the  ships 
should  be  set  fortii  for  the  preventing  of  dan- 
ger, and  that  no  foreigners  snips  come  Jo  to  aid 
the  Scots.  M.  21,  dors,  the-  same  roil ;  com- 
mand to  the  city  of  London  to  set  out  ^ips  alk 
their  own  charge.  Sco.  10  Ed.  3,  m.  21,  dors. 
Writs  to  the  sheriff  of  Bucks  to  send  liorsemea 
and  footmen  to  tbe '  county  of  Souibampton : 
so  there  were  men  drawn  out  of  their  county, 
and  the  refusers  there  were  called  rebels.  Rot, 
ib.  writs  '  De  Navibus  pro  Defensione  Regni.* 
My  lords,  there  was  something  more  olierr- 
able  in  this  year  of  10  Ed.  3,  for  some  of  the 
writs  that  went  out  bear  teste  3  Octobris  10 
Ed.  3,  and  mention  a  parliament,  but  did  n^c 
go  out  by  any  ordinance  of  parliament ;  so  that 
the  awajrding  of  these  writs  10  Ed.  3,  were 
sitcing  the  parliament,  and  by  the  royal  power: 
wfaich  is  a  «irodg  ailment,  there  needeth  uot 
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pretne  tiilps,  which  the  common  law  of  Eng- 
iand  giveth  unto  the  king,  which  may  enforce 
this.  Bract,  lib.  2,  cap.  24,  saiih,  that  the 
king  he  is  Vicarius  Dei;  his  power,  as  wai 
ogreed,  is  jure  divino,  God  is  the  God  of 
iiosts,  and  the  kiog  is  a  model  pf  God  himself. 
40*  £d.  3,  fol.  18,  the  king  is  the  chief  guardian 
of  the  common  wealth.  The  sheriff  hath  Pos^e 
Comitatus  under  the  king,  the  king*s  ricegerent 
in  the  county:  And  lie  hath  this  power,  not 
only  for  the  execution  of  legal  process,  hot  for 
the  defence  of  the  realm.  13  Hen.  7,  foL  7,  this 
delegate  power  of  the  sheriff  is  as  well  for  de- 
fence, as  for  the  execution  of  process.  -  Shall 
the  sheriff  do  it,  and  not  the  king?  10  Hen.  3, 
fol.  1,  B.  Hen.  7,  fol.  1,  the  king  is  the  conser- 
vator of  the  law.  20  Hen.  7,  fol.  4.  <  Ilex  est 
<  Capitalis  Justiciarias  totiuft  Anglis;'  he  is 
not  only  to  maintain  justice  in  the  courts  of 
justice,  but  to  protect  and  defend  his  people. 
Stamford's  Prerogat.  cap.  1.  The  king  is  the 
most  worthy  part  of  the  body  of  the  commoc* 
wealth,  the  preserver,  oouris{ier,  and  defender  of 
it :  And  by  this  they  enjoy  their  laws,  good! 
and  lands,  11  Rep.  fol.  70.  b.  Magdaiei^Col- 
]et;e*s  case,  *  Kex  est  Medicus  Regni  et  Sponsui 
'  Reipublicae.'  It  is  the  part  of  a  good  ph}rsi- 
cian,  as  well  to  prevent  diseases,  as  to  care 
them  ;  and  the  office  of  a  good  king,  as  well  to 
prevent  danger,  as  to  remedy  it.  Com.  fol 
130.  He  is  the  soul  that  animates  the  body  of 
the  commonwealth ;  and  we  ought  to  niote  at 
he  moves.  11  Rep.  fol.  72.  The  king  is  the 
fountain  of  common  right,  therefore  we  have 
no  reason  to  stain  the  fountain. 

I  am  now  come  to  my  fourth  proof,  which  ii 
by  precedents,  wherein  I  shall  be  somewhat 
long. 


aid  of  parliament  for  the  kin^r  to  command  hir. 
forces.  11  £d.  3,  there  wai»  likewise  a  parlia- 
ment, as  appeareih  in  the  printed  books  of 
statutes,  yet  writs  dated  10  Jatiuarii  11  Ed.  3, 
per  ipsnm  rrgem,  ships  are  commanded  pro 
guerra  super  ware.  Rot.  Vas.  20  Ed.  8,  m.  d, 
dors,  proclamation  to  several  counties,  that  all 
)hips  be  in  readiness.  In  the  12th  year  of  Ed. 
9,  tlicre  was  a  parliament  at  Northampton, 
Claus.  12  Ed.  3,  pars  2,  m.  1,  the  same  roll 
pars  2,  m.  82,^  and  yet  the  same  year  the  king 
commanded  stiipping  at  the  charge  of  the  coun- 
ties, as  appeareth  Rot.  Pari.  12  Ed.  3,  pars  1, 
in.  12.  Claus.  12  Ed.  3,  pars  3,  m.  29.  And 
in  the  ISth  year  of  Ed.  3,  there  was  likewise  a 
parliament  holden,  as  appeareth  12th  £4.  3, 
in.  9,  10,  but  printed  statutes  make  no  men- 
tion of  a  parliament  then. 

My  lords,  in  this  record  these  things  are  ob- 
serv^^ble,  cited,  and  made  u^c  of  by  the  defen- 
dant's  counsel ;  a  strong  record  as  any  can  be 
against  them  !  In  that  parliament  the  king  he 
did  pray  the  advice  of  the  commons  in  parlia- 
ment touching  his  war  with  France,  and  the 
guarding  of  the  sea-coasts ;  the  commons  they 
make  answer,  *  Prient  les, commons  que  ils  ne 
*  counsel  doner  al  choses  de  quel  ne  pass  conu- 
<  zance,  &c.'  lliey  say  further,  and  they  grant* 
that  the  maritime  towns  ouglMt  to  make  the 
giiard  upon  the  sea  without  wages,  and  th^  in- 
land towns  upon  the  land. 

Two  things  are  observable  in  this  record. 
Firsts  When  the  king  doth  descend  so  low  as 
to  pray  the  advice  of  his  commons  in  parlia- 
ment, and  assistance  for  the  guarding  of  the 
sea;  the  commons  disclaimed  it,  and  said,  they 
have  no  connuzance,  &c.  and  yet  tl»e  defen- 
dant's counsel  did  press,  that  now  the  king 
should  ask  the  advice  of  the^ commons  in  par- 
liament ;  a  thing  disclaimed  by  the  commons 
in  parliament  13  Ed.  3,  to  haVe  any  cognizance 
of.  Secondly,  That  by  this  record,  the  mari- 
time parts  ought  to  guard  the  sea  at  their  own 
charges :  This,  though  it  was  granted  in  their 
petition,  it  was  not  granted  by  the  king;  for  it 
appeareth  in  the  same  year,  itot.  Aim.  13  Ed. 
5,  m.  13,  dors,  thait  the  king  that  year. hearing 
of  some  preparations  in  France,  commanded 
ships  for  three  months.  Claus.  13  Ed.  3,  pars 
1.  m.  14,  that  in  several  counties  men  were  dis- 
trained for  not  payment  of  wages  for  the  archers 
•and  others  that  guarded  the  sea-coasts.  It  ap- 
peareth by  these  records,  that  both  the  guard 
of  the  sea,  and  the  sea-coasts,  was  done  juxta, 
vrdinationem  nostram,  order  made  by  ut  and 
tmr  council.  Rot.  Aim.  13  Ed.  3,  m.  15>  dors, 
the  king 'appointed  the  archbishop  of  York, 
Hugh  de  Percy,  et  oP,  for  that  purpose,  &c. 

So,  my  lords,  I  have  (Tone  with  the  second 
-ground,  that  is^  that  the  king  is  the  sole  judge 
of  this  without  his  parliament:  That  the  com- 
mons in  parliament  have  disclaimed  to  have 
any  cognizance  of  it :  That  in  the  same  year, 
'wIku  parliaments  were  holden,  the  same  yea^ 
these  writs  have  issued  without  advice  of  parw 
liament. 

The  ttiird  thing  I  did  propoM  wts  those  iii- 


The  Second  Day's  ARcrMENT  of  Sir  JOHN 
BANKS. 

May  it  please  your  lordships ;  To  rememb^ 
I  shewed  by  charters,  aids,  aod  a  great  number 
of  precedents,  that  tiiis  royal  power  was  io  the 
king  of  England  before  the  Conquest :  And 
that  though  some  were  exempted  from  ibe 
setting  forth  of  ships  by  grant  unto  some  par- 
ticular men,  or  some  particular  churches ;  yet 
these  three  fundamental  services  of  expeditiuo, 
repairing  of  castles,  and  making  of  bridge^ 
were  always  exempted. 

Then  I  shewecT,  by  a  great  number  of  pre- 
cedents, that  not  only,  the  principid,  but  all 
other  necessaries  that  concern  tiie  deience  of 
the  realm,  both  by  sea  and  land,  hath  been  al- 
ways commanded  by  the  king's  writ :  fur  the 
fortifying  of  towns  and  castles,  and  the  muraee 
of  towns,  the  appointment  of  admirals  of  ibe 
fleet,  and  those  that  should  be  guardian  by  bea 
and  land  ;  the  imbarring  of  ships,  and  arrays  of 
meiv  the  erection  of  beacons,  and  discbai|;ing 
of  soipe  upon  just  cause,  and  by  punishing  of 
those  that  were  refractory:  And  all  tbb  was 
done  by  the  king's  command,  per  ipsum  re^^fn, 
or  per  regem  et  concUiuTF,  without  any  aid  of 
parliament. 

likewise,  I  have  mado  it  appetr  to  your  lord- 
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thips,  thmt  the  kin^  la  the  sole  judge  of  this  de- 
fence: That  the  king  is  nut  to  be  mistrusted  in 
the  execution  of  his  office,  as  king ;  nor  your 
lordships  as  judges,  are  not  to  be  mistrusted. 
I  have  then  shewn  out  of  precedents,  that  in 
those  years,  wherein  there  have*  been  parlia- 
ments, and  sonj«tifnes  sitting  the  parliaments, 
writs  have  issued  per  iptum  regem,  and  per  re- 
gem  et  concilium. 

I  siiali  proceed  to  make  good  other  particu- 
lars, which  I  hare  opened  unto  your  lordships. 
First,  That  these  pi^cedents  that  have  been 
shewed,  and  which  I  shall  shew  unto  your  lord- 
stiips,  bftfVe  not  been  grounded  upon  any  par- 
ticular covenant  or  charter  of  custom,  but  upon 
the  law  of  the  land,  and  upon  such  reasons  as 
are  irrevereible,  and  bind  all  the  king's  subjects, 
as  well  clergy  as  laity.  For  this  I  shall  remem- 
ber Glaus.  48  Hen.  3,  m.  3.  The  writs  do  re- 
cite, <  quod  turn  milites  ct  liberi  tenentes  quam 
'  oiunes  alij,  &c.  ad  defeusionem  regni  tenean- 

*  tur.'      Ctaus.  9  Ed.  3,  m.  11,  <  pro  defensione 

*  regni  omnes  teneantur.'  Scot.  10  Ed.  3,  m. 
13,  *  quia  consonans  rationf,  quod  omnes  tangit 
'per  omnes  supportari  debet:'  And  the  same 
roll,  m.  SO.  dors. '  ex  legiantia  ad  defeusionem 

*  contra  hostiles  ingressos  inimicor'  manus  ex- 
'  ponere  adjutrices,  &c.'  Rot.  Aim.  12  Ed.  3, 
m.  ly  dors.  '  omnes  et  singuli  tenentur,  &c. 
'Se  et  sua  ex  ponere,'*  the  same  roll,  m.  \% 
dors. '  omnes  et  singuli  ad  defensionem  regni 
'  astrictj.'  And  I  think  every  man  will  acknow- 
ledge himself  to  be  bound  out  of  his  allegiance. 
Hor.  Aim.  13  Ed.  3,  m.  13,  dors.  <  ex  legiantia 
'  ad  defeusionem  re^ni  et  vestri  et  vestrorum.' 
Same  roll,  m.  17.  And  there  be  writs  unto  all 
the  bishops  of  England,  <  quod  invenerint 
'  homines  ad  arma  pro  defensione.^-  Francke 
Almoigiie  Tenure  was  no  plea  against  this  ser- 
vice. Rot.  Franc.  46  Ed.  3,  ro.  34.  There 
was  a  writ  directed  to  the  bishop  of  Canter- 
bury, for  the  arming  and  arraying  all  ecclesia»- 
tical  persons  within  his  provmce  :  The  like  to 
the  bishop  of  York  in  the  same  roll.  So  it  ex- 
tends to  all  the  king's  subjects,  as  well  to  the 
clergy  as  the  laity. 

Nay,  ports  that  were  obliged  to  do  particular 
service,  yet  in  case  of  extraordinary  defence, 
that  there  the  writs  went  out,  not  only  to  per- 
form the  ordinary  services,  but  services  ultra 
debitum.  The  Cinque  Ports,  bv  their  charter  of 
Ed.  1,  were,  to  set  forth  52  s&ps  at  their  own 
charge  for  15  days;  yet  we  find  by  several 
writs,  and  in  several  kings  reigns,  that  the 
Cinque  Ports  have  been  required  to  do  further 
jervices.  Arrests  have  been  of  these  ships, 
'  Ultra  servitium  debitum.'  Scot.  Roll.  10  Ed. 
3,  m.  2,  3.  dors,  and  88.  dors,  there  is  a  com- 
mand, that  all  their  ships  of  40  tons  should  be 
arrested  for  the  kins's  service.  And  so  like- 
wise, m.  22,  that  all  the  ships  of  the  Cinque 
Ports,  <  tant^majores  quam  romores/  should  be 
arrested.   Rot.  Aim.  IS  Ed.  S,m.  13.  '  Omnes 

*  nave5  que  transire  poteriut,'  arrested  and 
brought  to  the  Cinque  Ports. 

So  dicn,  to  tell  of  particular  rolls,  that  these 
mud  these  tuwot  wtrt  obliged  tado  these  servi- 


ces ;  this,  under  favour,  b  no  argument.  For.  al- 
though they  be  obliged  to  do  the  service,  yet  upoa 
other  occasion,  the  king  took  all  their  ship^ 
ultra  servitium  debitum,  Claus.  16.  Ed.  2,  m. 
13,  dors.  Tlie  king  writeth  to  divers  earb, 
barons  and  others  in  this  manner,  *  Quod  sine 
'  tam  citius  quatcnus  poterint.  parati,*  beyond 
your  service,  with  horsejand  arms,  and  come  to 
our  town  of  Newcastle  upon  Tyne:  so  r.s  this 
writ  w;is  directed  to  qH  the  lords  spiritual  and 
temporal,  and  all  the  king's  subjects ;  not  only 
with  their  due  service,  but  beyond  their  ser« 
vice  to  be  at  Newcastle.  So  your  lordships 
see  the  motives,  and  grounds,  and  reasons  oi 
these  writs  are  universal;  they  concern  not  a 
particular  part  and  subject,  but  all  the  king's 
subjects;  and  they  are  *  Legiantia  sua  debita. 
So  that  is  the  first  thing  I  would  observe  to 
your  lordships,  that  these  writs  and  precedents 
are  grounded  upon  the  law  of  the  land,  and 
not  upon  particular. custom. 

The  second  thing  is  this :  that  all  these  writs 
have  issued  by  the  king*s  mandate,  either  br 
,the  king  only,  or  by  the  king  and  his  council, 
without  advice  in  parliament ;  of  which  J  have 
made  a  collection :  and  it  is  better  for  me  to 
attend  your  lordships  withal,  than  to  cite 
them ;  because  they  are  above  500,  wherein  I 
have  distinguished  what  have  been  per  regem, 
and  which  per  regem  et  consilium,  and  where 
the  advice  of  particular  merchants  anid  ports* 
men  were  required,  Scot.  11  Ed.  3,  m.  2,  dors. 
19  Ed.  3,  pars  1,  m.  26,  dors.  And  in  these, 
the  advice  of  particular  men  were  called  to  as* 
sist  the  king,  and  his  council. 

Now,  my  lords,  if  before  time  of  William  1, 
and  since,  and  for  so  many  hundred  years  to- 
gether, this  hath  been  done ;  shall  not  these 
precedents  make  a  rule?  That  precedents  that 
are  not  against  the  law,  nor  contrary  to  the 
rules  and  reasons  of  the  law,  make  a  law,  this 
appeareth  b;^  4  Ed.  4,  fbl.  43.  The  lord-chan- 
cellor sent  forth  a  writ  of  error,  llie  judges 
took  exceptions  both  to  the  matter,  and  the 
manner,  saith  the  book,  because  it  hath  been 
always  so;  the  precedents  make  a  law.  33 
Hen.  6,  fol.  20,  an  absurd  return  made  by  a 
sheriff;  yet  because  precedents  to  warrant  it, 
a  good  return.  2  Ric.  2,  fol.  7,  where  a  duty 
was  to  be  paid  to  a  corporation  of  mayor  and 
commonalty,  the  doty  to  be  paid  to  the  body^ 
and  an  acquittance  to  be  had  from  them; 
but  because  it  had  been  used  .the  mayor  alone 
to  give  the  acquittance,  a  ^od  acquittance. 
2  Rep.  Haines's  case;  the  king  sl'sil  not  part 
with  his  interest  without  the  Great  Seal;  buj; 
yet  a  lease  for  years,  under  the  seal  of  the  Ex- 
chequer, is  good  by  custom.  4  Rep*  fol.  9, 
that  the  precedents  of  the  court  are  good 
against  the  express  words  of  a  statute,  Hdvin|r 
so  many  precedents,  I  will  not  trouble  you  any 
longer,  though  I  have  reserved  a  special  place 
for  answering  of  objections ;  yet  such  objec-> 
rions  as  fall  materiaUy  in  the  way,  I  shall  give 
an  answer  to,  th6ugh  I  reserve  the  answer  t« 
the  main  objection  to  the  fifth  place. 

It  hath  been  said,  by  Mr.  H^lbom,  that 
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here  Imth  been  •  discontinuance  of  time ;  and 
that  since  the  time  of  50  £d.  3»  none  of  ttiese 
writs  have  issued.  Shall  discontinuance  of 
time  take  away  the  kinu's  right?  If  there  have 
been  no  use  within  the  time  of  the  memory  of 
man ;  yet  if  there  have  been  an  inherent  right 
in  the  crown  of  England,  «hall  the  crown  lose 
it  by  discontinuance  of  time,  contrary  to  the 
rule  of  the  law  ?  10  Hen.  4,  fol.  6.  Where 
tlie  king  is  the  founder  of  a  bishopric  or  abbey, 
and  is  by  common  right  to  have  a  Oorody, 
though  not  used,  and  the  king  hath  not  de- 
manded it  in  time  of  memory,  yet  the  king 
fhall  ni>t  lose  it.  Fitz.  Her.  Na.  Br.  fol.  5.  A 
writ  of  right  brought  by  the  king,  wh^e  jou 
must  alledge  cxpleis  el  seisin^  will  not  bind  the 
king  to  alledge  a  Seisin  in  him  and  his  proge- 
nitors :  for  if  onoe  the  king  had  a  Seisin,  pro- 
tracts of  time  shall  not  discontinue  it.  12 
Hen.  7,  fol.  20.  The  ^statute  of  Mortmaine 
con&neth  the  lord  to  eoter  within  a  year  and  a 
cky ;  but  it  shall  not  bind  the  kinj;,  for  he  may 
4q  it  any  time.  35  Hen.  6,  fol.  26.  If  a 
Till«in  doth  alien  his  lands,  it  barreth  not  the 
kin^.  Plenarty  after  six  months,  no  plea 
fgamst  the  king.  6  Rep.  no  discontinuance  of 
time,  if  the  king  hath  a^  right.  7  £d.  4,  SO.  If 
an  alien  and  another^nian  purchase  lands  toge* 
tker,  and  the  alien  dies,  the  king  shall  not  be 
prevented  by  survivorship  :  and  in  personal 
goods,  you  shall  raise  no  prescription  against 
the  king.  35  Hen.  6,  .foL  27.  There  is  no 
man  can  pretend  a  title  to  the  king's  goods, 
ibr  waifs,  estraya,  or  'wrecks ;  for  no  prescrip- 
tion can  invade  tlie  kin^s  profit. 

Bnt  then  tfaey  say  the  precedents  are  not  in 
«U1  timet;  for  we  have  not  shewn,  nor  cannot 
aliew  that  in  all  times  these  writs  have  issued. 
—A  atmnge  objection  in  all  times ;  My  lords, 
.  it  is  a  casual  service.  In  all  times,  6od  be 
thanked,  not  that  occasion  or  necessity  of  this 
defience.  Will  you  have  us  shew  you  prece- 
dents for  a  casual  service  done  at  all  times  ? 
4  Rep.  fol.  10.  If  a  man  hold  to  do  service  to 
his  lord,  to  go  with  him  into  the  war  of  the 
king,  this  is  out  of  the,  statute  of  limitation  ; 
Ibr  it  may  happen  not  once  in  two  or  three 
hundred  years':  therefore  the  law  doth  not  re- 
quire we  should  have  a  Seisin,  for  this  very 
reason,  because  it  is  casual.  33  Hen.  Br. 
fealty  15.  That  for  homage  and  fealty,  casual 
iervioe,  they  are  out  of  the  statute  of  limitar 
tions :  .so  as  now,  by  the  same  reason  that  they 
would  tie  us  to  precedents  where  ther«  was  no 
Qocasion,  by  the  same  reason  tlie  tenants  are  to 
46  homa|;e,  or  go  into  the  wars  when  there  was 
no  oocaswn.  But  besides,  he  is  much  mis- 
taken ;  these  precedents  do  not  end  with  Ed. 
a,  7  Ric.  2,  m.  18.  13  Hen.  6,  m.  10,  14  Hen. 
6y  para  1,  m.  14,  a  great  number  of  ships  coai- 
manded  then  in  the  king's  service. 

But  it  hath  been  aaicl,  that  the  people  have 
always  petitiooed  aeainst  it,  and  there  hath 
been  a  decrying  by  the  people ;  aiul  they  have 
peotioned  in  parliament  against  it.  And  these 
things,  that  must  be  made  good  by  custom, 
taatt  gathar  strength  by  a  oonaent.    And  fur- 


ther, that  when  petitions  have  been  preferred, 
the  king  hath  not  denied  the  petition  eipressly. 

My  lords,  I. shall  shew,  when  I  come  to  gits 
a  particular  answer  to  those  records  and  peti- 
tipos  that  they  have  mentioned,  that  notnith- 
standing  these  petitions,  this  service  hatk  been 
always  continued  :  and  for  the  answer  that  he 
speaketb  of,  that  they  have  not  been  denied; 
tnese  are  the  very  worcjs  of  the  answer, '  Le 
'  roy  se  avisera.^ .  We  know  whether  this  be 
an  express  denial  or  no.  So  thoogh  the  kio{ 
took  time  to  advise  of  the  petition  of  his  com- 
mons, this  is  no  argument,  but  that  it  b  amao' 
nerly  kind  of  demal.  Beudes,  in  these  ver; 
years  of  10, 11  et  12  £d.  3,  the  writs  went  out 
for  the  shipping  business,  by  t^e  royal  power. 

Then  it  luuh  been  said,  that  we  can  makeoo 
precedents  of  these;  for.  though  writs  bavegoQi 
out,  yet  it  doth  not  appear  that  these  writs  have 
been  put  in  practice,  or  that  any  execation  of 
them  have  been  done. — Bat  the  serrice  haib 
been  done,  as  doth  appear  by  the  monameou 
of  those  times.  Then  it  doth  appear  bj  other 
records,  that  the  wiges  of  mariners  have  been 
paid  by  the  country.  These  very  years,  Rot. 
Claus.  20  £d.  3,  m.  6,  7,  it  doth  appear  that 
some  parucular  men  had  particular  discharfics, 
either  because  they  were  in  the  king's  scmce, 
or  in  Gascoigoe,  or  lived  on  the  lea-coasts; 
that  they  pleaded  their  discharges,  and  had 
them  allowed  for  that  reason,  96  Ed.  3,  m.  U. 

So  as,  my  lords,  upon  this  second  groood, 
that  these  writs  have  gone»forth  thus  ooDStandj 
in  several  ages ;  that  £ere  being  such  a  oumber 
of  precedents,  the  discontinuance  hath  eref 
been  when  there  was  no  occasion.  That  the 
precedents  of  the  courts  of  justice  make  a  law, 
and  discuntiiiuanoe  cannot  take  awaj  the 
king's  title.  This  is  the  second  thing  1  do  ifr 
sist  upon,  that  tliese  precedents  make  a  lav. 

The  third  thing  I  shall  observe  upon  these 
precedeats  is,  That  these  writs  have  gone  foitb, 
not  oniv  in  cases  of  an  actual  war,  or  in  caies 
of  an  mvasioti,  when  the  enemy's  fleet  baili 
been  upon  the  sea;  but  by  way  of  preparaiion 
before- hand,  when  the  enemy  meant  to  come; 
arid  in  oontingeot  cases,  when  the  king  migirf 
conceive  any  danger  might  issue :  but  in  these 
cases  writs  have  issued  out,  will  appear,  Bot 
Claus.  48  Hen,  3,  m.  2.  The  writs  are  hereia 
court.  •  Com  necease  sit  ad  defensionem  regu 
<  esse  prompHtm,  &c.'  Claus.  23  Ed.  1,  n».5, 
there  were  several  writs  diiected  to  diwn 
earls,  bishops  and  otherv,  de  Cnstod.  Mar!. 
The  words  are  thus,  *  Quia  vdurnus  qo** 
'  partes  marif  in^com'  Essex,  &c.  contra  iw- 

*  mices  diligenter  custodiend.  foissn  si  in  p«trt 

*  illas  venire  contingent.'  24  Bd.  1.  Ben""' 
hrancer  in  the  Exdieqiier ;  upon  inforoiauon 
given,  that  there  were  I /KM)  men  in  Fbndeis 
made  preparation  to  come  unto  Yarmouth  to 
hum  the  town,  writs  sent  forth  by  the  trcsjurtf 
and  barons  ex  officio,  to  be  in  readiness  in  ca« 
there  was  an  invasion.  Pat.  9  Bd.  2,  ptf»»i 
m.  26,  wriu  directed  to  all  the  pon-town*  b^ 
tween  Southatriptoa  and  Thames,  to  set  form 
ships,  at  their  awn  charge,  for  the  bettir  cr 
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fence  of  the  kingdom ;  and  against  those  tliat 
commit  depredations  upon  the  sea,  as  nvell  to 
men  of  this  kxngdoin,  at»  to  others  coming  to 
tbis  kingdom.  Rot.  Scot.  11  &  12  £d.  2,  m. 
8.  Tlie  king,  by  several  writs,  directed  to  se- 
veral commissionerB  in  several  connties,  recited 
the  provision  made  for  his  army  at  land  at  the 
lost  parliament,  and  saith,  *  Nos  considerantes 
*ad  expeditionem  pred.  tam  ad  impedend. 
<  Scotos,  qaam  pro  custodiend.  maris,  &c.'  and 
so  comroandeth  for  that  purpose,  that  ships 
•bould  be  sent  out  of  several  counties  for 
these  two  causes;  the  one  to  hinder  victuals 
from  going  into  Scotland,  the^  other  for  free  in- 
tercourse of  trade.  It  appeareth,  10  Ed.  3, 
that  the  ships  of  France  were  not  upon  our  sea- 
coasts,  but  were  in  Britain  in  France ;  and  yet 
the  kiag,  upon  relation  that  they  had  an  inten- 
tion to  invade  the  realm,  did  send  forth  for 
the  providing  of  ships  in  most  parts  of  the 
realm ;  this  was  only  upon  infonnati<^n,  Hot. 
Scot.  10  Ed.  3,  m.  30.  Ut  audivinittx ;  m.  S3. 
Vt  iuteUeximus ;  ixi.  16,  32.  Quod  audit,  m. 
18,  dors.  12.  dors.  5.  dors.  <  in  partibus  trans- 
'marinis.'  So  by  these  records,  this  prepara- 
tion of  shipping  was  only  upon  information. 
Franc.  26  Ed.  3,  m.  5.    *  Qui  vulgaris  opinio 

*  regnum  nostrum  Angjiie  invadere,'  therefore 
commandeth  shipping  by  sea,  and  forces  by 
land.  Rot.  Franc.  10  Ric.  2,  ro.  23,  24.  *  Quii 

*  certi  rumores  quod  Franc,  infra  breve  tempus 

*  cum  magnis  armat*  hoc  regnum  invadere,  &c.' 
commands  the  custody  of  the  sea  and  sea- 
coasti.  So  as  it  doth  appear,  by  tliese  records, 
that  upon  an  information,  or  conjecture  of  the 
king,  he  may  send  forth  these  writs,  and  com- 
mand his  subjects  to  be  in  readiness,  in  case 
that  danger  might  happen ;  better  so,  than  to 
receive  a  blow,  and  then  to  make  pVeuaration 
for  defence ;  we  should  buy  that  wit  with  re- 
pentance.   •  Prudentissima  ratio,  quia  timor 

*  belli,  &c.  prapparavit.'  And  surely  when  the 
king  sees  those  prt^parations  abroad,  those 
great  armies  in  adjacent  countries,  *  qui  nocere 

*  possunt,'  gi^eat  reason  we  slioold  be  in  prepa- 
ration. 

This  is  not  only  consonant  to  precedents, 
wisdom  of  times,  policy  of  state,  *  Venienti  oc- 

*  curerc  morbo,'  but  to  the  reason  of  our  com- 
mon law.  If  a  man  be  in  fear,  that  another 
man  lieth  in  wait  for  him  to  do  \\\tfi  a  mischief, 
shall  be  stay  till  he  receive  a  wound  ?  If  Ed. 
4, 4.  In  this  case  he  may  have  a  writ  to  bind 
him  to  the  peace,  IS  Hen.  T,  fol.  17.  If  a  man 
have  a  wairanty  for  his  land  shall  lie  stay  till 
he  be  impleaded  ?  No,  a  Warrantia  Chartae 
lieth  till  he  be  impleaded.  If  lord  and  tenant 
mantient  demesn,  and  the  lord  shall  require 
nioresernce  of  the  tenant  than  he  ought  to 
perfonn ;  ahall  the  tenant  stay  till  there  be  a 
distress  taken?  No,  he  shall  have  his  Mon- 
straverunt,  Fit*  Herb,  Nat.  Br.  40  Ed.  3,  fol, 
45,  46,  and  .this  only  npon  yeH>aI  demand 
of  service.— Shall  then  the  common  law  of 
England  secure  the  suhjrct  not  to  striy  till  a 
present  dasser,  but  he  irtiaH  have  his  Warranria 
Charta,  and   Monstraveroot  hefm   ttiftms 


taken  ;  and  shall  not  the  common  law  provide 
for  tlie  king,  that  lie  in  his  expectation  uf  dan* 
ger,  mav  make  his  preparation  against  it?  So 
surely  these  precedents  are  according  to  reason 
of  law. 

The  next  thing  that  I  did  observe  out  of  these 
precedents  was,  that  in  these  very  years,  where* 
in  there  have  been  aids  granted  to  tlie  crown 

*  pro  defensione  regni,'  in  those  verv  yean 
these  writs  have  issued  out  by  the  royal  power. 
Claus.  48  Hen.  3,  m.  2, 3,  dors.  There  was  then  a 
tenth  given  by  the  clergy  '  pro  defensione  reg« 
'  ni  **  and  yet  in  that  year  he  did  command  thf 
defence  of  the  realm,  both  by  sea  and  land; 
and  that  appeareth,  Pat.  48  Hen.  3,m.  6,  dors, 
and  Claus.  48  Hen.  3,  m.  30.  Iri  the  22  Ed. 
1,  the  king  had  given  him  in  parliament,  <  pro 

*  subiidio  guerrs,'  a  tenth  of  all  moveable 
goods,  which  was  to  be  collected  in  the  23d 
vear,  as  appears,  Pat.  22  Ed.  1,  m.  2.  My 
lords,  tbis  very  year,  when  tiiis  was  paid,  he 
commanded  a  great  number  of  shipping  for  the  . 
defence  of  the  coasts,  and  that  appeareth,  Pat« 
23,  Ed.  1,  m.  0.  Writs  were  directed  to  divert 
counties,  as  Sussex,  Southampton,  Dorset,  &c. 
commanding  them  to  be  aiding  and  assisting  te 
William  Thornton,  in  the  Ukin«  of  all  the 
ships  in  those  counties,  Pat.  23  Ed.  t,  m.  7, 

'  a  Com'  Radolpho  de  Salwico  ad  providend. 

*  de  navibus,  ita  quod  nromptisintquandocono; 

<  mandamus.'  So  to'  be  in  readiness  with  all 
ships  in  th«>se  part%  that  were  of  40  tons.  1^. 
8,  some  roll-writs  directed  to  most  of  the  she* 
riifs  of  England  to  be  assisting  to  John  de  Bar- 
wicke,  to  the  chusing  and  sending  forth  of 
Archers,  <  ad  proficiscendnm  cum  fleta  nostra.' 
So  as  they  were  not  only  brought  out  of  their 
own  counties,  but  all  the  counties  of  England, 

*  ad  proficiscenduro.'  My  lords  this  83d  year^ 
when  this  great  aid  of  tenths,  and  part  of  all 
the  moveables  were  granted,  Pat.  23  Ed.  1,  m. 
r,  the  king  writeth  to  all  the  archbi^hof«,  earls, 
and  others,  reciting,  that  he  hath  Committed 
the  custody  of  the  sea  to  William  de  Stoakt, 

*  Ita  quod  idem  Willielmus  vos  omnes,'  naming 
the  archbishop5,4>isho^,  earls,  &c.  *  proet  fie- 

<  cesse  fuerit.'  So  as  you  see  the  greatest  sufo* 
ject  is  not  exempted  from  these  commands,  bet 
should  be  '  auxiliantes,  respondentes  et  inten- 
«  dentes.'  Claus  23  Ed.  1,  m.  5,  dors.  The 
king  commanded  the  bishops  of  London  and 
Norwich,  for  the  safeguard  of  tiie  sea-ooas^s. 
Pat.  23  Ed.  1,  m.  1.  A  command  to  aH  arch- 
bishops, bishops,  abbots,  earls,  barons,  knights, 
and  others,  commanding  them  to  l>e  aiding  lo 
Adam  de  G.  *  Ita  quod  idem  Adam  compel- 
'  lere  posset  quoties  neco'^se,  &c.'  So  Claus. 
S3  Ed.  1,  ra.  5,  dors,  the  like  commands.  So 
as,  my  lords,  in  those  times,  which  was  23  Ed. 
1,  when  there  was  an  aid  granted  by  parlia* 
ment,  it  doth  appear,  those  great  defences^ 
both  by  sea  and  land,  were  commanded. 

My  lords,  10  Ed.  3,  in  a  parliament  hoidea 
at  Nfrttingham,  there  was  a  Fifteenth  granted 
to  the  kiog  for  three  years,  and  so  it  was  recited 
m  the  Record.  And  it  appeareth  likewise, 
Pat.  12  Bri.  3,  m.%  ym  3,  Claai.  14  £d.  S, 
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m,  Sd,  pars  3,  it  appe^reth,  that  a  Tentli  and 

Fifteenth  .were  granted  to  the  king  in  parlia- 

'mcDt;  and  this  was  '  tarn  pro  defensioiie  qaam 

*  ardnis  negotiisl'  12  £d.  3,  The  prelates,  and 
lords  and  commons  at  a  parliament  bolden  at 
Westniiustery  gave  the  king  10,000  sacks  of 
wool,  said  to  be  given  *  pro  defenbione  regni,' 
as  appears  Rot.  Aim.  18  Ed.  3,  pars  1,  m.  1. 
In  the  same  year  there  was  granted  likewise 
'pro  defensione  Tepii  medietatem  iananmi/ 
the  moiety  of  all  their  wool,  m.  31, 3S.  In  the 
same  year  the  clergy^  they-  gavetlie  king  in  par- 
liament,    'medietatem  lanarum    usq;    vigint. 

*  mill,  saocar.'  as  appeareth,  Rot.  Glaus.  12  Ed. 
3,  pars  3,  ro.  13,  Roc.  Glaus.  12  Ed.  3,  pars  2, 
m.  1,  dors.  And  in  this  year  the  king  cdilected 
a  Tenth  and  Fifteenth,  that  was  granted  to  him 
by  the  laity  Jii  parliament  for  twu  years;  as 
appeareth,  Glaus.  12  Ed.  3,  m.  30.  And  be- 
sides all  this,  the  clergy  gave  the  king  a  Tenth, 
Glaus.  12  Ed.  3,  pars  3,  m.  30.    These  I  cite 

^  the  more  particularly,  because  no  memory  of 
"  them  in  the  printed  statutes.  Were  all  these 
aids  granted,  10.  11,  12  Ed.  3,  '  pro  defen- 
<  sione  regni ;'  and  shall  the  king  in  those  very 
years  send  forth  writs  for  the  defence  of  the  sea 
and  kingdom  ?  And  may  not  the  king  do  it  now, 
when  he  seetb  such  great  cause  ? 

Now,  my  lords,  in  this  12th  year,  when  all 
these  gVeat  aids  were  granted,  Rot.  Aim.  12 
•£d.  3,  p^rs  l,iD.  12,  Walter  de  M.  was  appoint- 
ed admiral  of  the  fleet  towards  the  north,  and 
appointed  commissioners  '  ad  assidendum  villas 

*  bonis  et  catallis  ad  contribuendum,  &c.'  and 
commandetli  all  sheriffs  and  officers  to  be  aid- 
ing and  assisting.  So  in  this  Record  it  doth 
appear,  that  in  these  10, 11  and  12  years,  ships 
and  forces  were  commanded.  Glaus.  12  Ed.. 
3,  pars  1,  m.  17,  dors.  Gommand  by  the  king, 
that  the  men  of  Surrey  and  Sussex  should  have 
their  goods  seized,  and  persons  imprisoned,  if 
they  refused  to  contribute  towards  the  charge 
of  shipping.  Rot.  Aim.  12  Ed.  3,  pars  1,  m.  2. 
A  commission  to  William  de  B.  and  others, 
'  ad  assidendum  omnes  homines  juxta  statum,^ 
and  to  seize  their  goods  and  chattels,  if  they  re- 
fused to  contribute  for  the  wages  of  marmers 
for  the  ships. 

So  as  your  lordships  •  see  by  these  records, 
though  there  be  Aids,  Tenths,  Subsidies  arid 
Fifteenths,  granted  by  the  deigy  and  laity-; 
yet  in  that  very  year,  if  an  extraordinary  occa- 
sion comes,  though  ships  not  upon  the  sea,  the 
king  hath  commanded  the  defence  of  the  sea 
aad  land  at  the  charge  of  the  counties.  I  have 
done  with  the  fourth  particular. 

The  fifth  particular  is  this.  This  aid,  and 
these  contributions,  they  have  not  been  requir- 
ed only  from  the  maritime  towns,  but  from  the 
inland  counties,  *  per-  totam  Aogliam.'  And 
tbb  is  materially  to  be  insisted  upon,  because 
we  are  now  in  an  inland  county,  in  the  county 
of  Bucks. 

Niy  lords.  That  this  was  done  before  the 
Conquest,  your  lordships  have  heard.  For  AL 
fred,  the  first  monarch,  anno  827,  'jussit  Ciro- 
'  bas,  kc  per  totam  Angliam/    Asstr.  Mea«. 


vensis  fol.  9,  Wigor.  Floren*.  316,  Huntington, 
351.  That  king  Ethelred  did  the  hkf,  anno 
1008,  *  per  totam  Angliam,'  every  SlOliides 
of  land  to  find  one  ship.  Floren.  fol.  9,  Mattli. 
of  Westm.  387,  Huntington,  fol.  360.  I  he 
decree  or  council  which  was  held  at  U.  about 
the  30th  year  of  king  Ethelred,  was,  tliat  ships 
should  be  prepared  against  Easter.  And  tboU 
laws  which  are  remembered  in  Lambert,  were 
before  the  Gonquest,  cap.  10,  fol.  106,  '  Qsod 
'  praesidii,  Ike*  So  it  was  general  and  univer- 
sal throughout  the  realm,  concurring  t^itb  those 
antient  precedents  and  council,  since  the  time 
of  Wilham  the  1st.  Glaus.  48  Hen.  3,  m.  S. 
For  where  a  record  is  to  be  applied  unto  seve- 
ral purposes,  I  must  mention  that  record  agaio. 
It  appeareth  by  that  Record,  tliat  Bedford- 
shire, which  is  an  inland  county,  was  charge 
with  the  guard  of  the  sea-coast,  and  paid  lor 
wages  :  Same  Roll,  m.  3,  intus  m.  2,  don.  Rot- 
land,  Oxfordshire,  Dorsetshire,  inland  countiei 
charged  for  the  same  service.  Pat.  48  Heo.  3, 
ra.  7,  ^Gambridgeshire  and  UuotiDgtonsliirc 
charged  for  the  like  service,  and  thai  ther 
should  do  *  prout  per  concilium  nostrum  ordi- 

*  natum  fuerit.'  24  Ed.  1,  king*s  retnembranccr 
in  the  Exchequer,  Rot.  77,  78,  79.  Tide  *  de 
'  associando  pro  custod.  maris;'  and  vrnts 
went  out  for  ships  in  divers  counties;  aud 
amongst  oth^  to  Bucks.  Pat.  26  Ed.  l,in. 
21.  When  there,  was  a  complaint  (bat  tie 
subjects  did  suffer  upon  undue  service,  ik 
commissions  that  are  directed  for  enquifj  there* 
of,  are  directed  to  all  tlie  counties  of  En^aod, 
as  well  inland  as  maritime.  Pat23  Ed.  l,n). 
5.  That  men,  to  furnish  a  fleet,  were  drann 
and  commanded  from  the  most  parts  of  tin 
kingdom.  Rot.  Scot.  10  Ed.  3,  m.  14.  iDJaod 
counties  charged  with  shipping  for  the  det'enci 
of  the  kingdom,  as  Gambridgeshire,  Uoauo^' 
tonshire,  Nottinghamshire,  and  Derbyshire. 
Glaus.  13  Ed.  3,  pars  3,  m.  14,  don.  and  there 
Oxfordshire  is  charged  with  Gustod*  Mariiio. 
Rot.  Scot.  12  Ed.  3,  m.  12, dors.  Bedfordshire, 
Bucks,  your  county,  and  Derbyshire  charged 
there  with  the  same  defehce.  Glaus.  1  Ric.  ?, 
m.  18.  There  Gambridge  and  Huntingtoa 
were  to  provide  a  baige  at  their  own  charge; 
and  yet  seafaring  men  there  were  none.  Wnts 
were  then  also  directed  to  Nottingham  aad 
Derby  ;  thoajih  they  had  no  seamen,  yet  the/ 
liad  money  and  means  to  provide  them.  llof. 
Franc.  7  Ric.  2,  m.  18.  The  king  sends  hii 
writs  into  most  counties  of  England,  as  well  in- 
land as  maritime,  reciting  that  the  kiae  of 
France-  was  gone  with  an  army  into  Flaoaers, 
and  that  Galais  ivas  in  danger ;  and  con- 
mandeth  all  knights,  esquires,  and  archers,  and 
every  of  them,  according  to  his  estote  and  !*• 
culty,  to  be  sufficiently  arrayed  and  armed, 
and  come  to  the  port  of  Sandwich,  '  ad  profi- 

*  ciscend*.  My  lords,  in  this  Record  there  was 
mentioned  Bucks,  Bedford,  Huntington,  Cam- 
brid£e.  Nottingham,  Derby,  Leicester,  Rutland, 
Northampton,  and  Berks,  "all  these  inlaad 
counties.    The  words  of  the  writ  are,  *  Qum 

*  omnes  teRentar  pro  defeouone  rcgUj  «^' 
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Cljus.  9  Ed.  Sy  m.  19,  <  per  omnes  sopportari/ 
BoL  Aim.  14  £d.  3,  m.  19,  v<a  90,  quod,  &c. 
All  and  every  of  our  kingdocny  out  of  their  aUe- 
eiaiicey  to  b^  ready  to  defend  tbe  realm.  13 
£d.  3,  dors,  a  great  nutnber.of  sliips. 

By  all  whicb  it  dotb  appear,  first,  Tliat  the 
Krvioe  was  cominanded  from  those  inland 
cuaniies.  Secondly,  That  the  same  reasons 
whidi  are  git'en  to  iiind  the  inland  connties, 
are  given  to  bind  the  mnritime  counties,  Pat. 
98  £d.  1,  M.  69  for  the  taking  of  ships  in  Sus- 
sex, Devon,  Middlesex,  and  oilier  counties.  If 
10  be  the  maritime  counties  be  in  dnneer,  surely 
the  inland  counties  cannot  be  in  saiety.  We 
are  in  an  inhod  comity  ;  and  the  entry  of  an 
enemy  npoa  any  part  of  it,  concerns  the  safety 
•f  us  all.  And  by  tlie  rnle  of  the  law,  every 
one  that  is  to  receive  a  benefit,  is  10  give  a  con* 
trihatioa.  As  ike  case  of  Id  Heu.  7,  fbl.  13, 
all  feoffieea^  whose  lands'  were  liable  to  a  statute, 
the  one  shall  hare  contribution  against  ano- 
ther. If  four  or  five  cognixors  in  a  cognizance, 
aU  shall  have  contribution  one  against  another. 
40£d.  3.  Parceners,  upon  whom  a  warraoiy 
descendetb;  they  shsil  be  equally  charged.  If 
a  man  bind  himself  and  his  heirs  in  an  obliga- 
tion, having  IfOidB  partly  i»y  his  fkther,  and 
partly  by  hit  mother,  and  they  descend  to  seve- 
ral heirs,  both  shall  he  equally  charged,  as  it  is 
S  Hep.  fol.  13,  Herbert's  case.— So  I  go  upon 
these  reaaonfliy  that  it  is  consonant  to  reason  of 
law,  besides  these  precedents,  that  where  a 
danger  is  to  all,  and  all  reixive  a  benefit,  all 
ire  to  be  eqaally  charged. 

My  lords,  to  illustrate  it  by  further  reUsons, 
that  though  the  inland  counties  and  maritime 
coonties  be  charged,  I  find  that  tbe  pons,  by 
the  charter  of  Ed.  1,  were  to  find  62  ships.  I 
find  that  wken^tfae  necessity  of  the  service  did 
require  it,  then  all  their  ships  were  seised  in  tbe 
king's  service.  I  find  likewise,  that  when  there 
hath  been  a  disability  in  tlie  ports  to  peribrm 
the  service,  as  now  they  are,  for  then  the  main 
part  of  the  trade  was  in  the  port  towns,  but 
now  it  is  gone  from  thence,  and  gone  to  Lon* 
don  ;  and  few  ports  have  the  trade,  bnt  Lon- 
don, Newcastle,  Bristol,  and  Hull ;  and. shall 
it  not  now  be  reoiitred  of  tbe  inland  counties, 
since  there  is  a  oisability  m  the  ports  ?  Rot 
Fmnc  91  £d.  1,  m^  93.  I  find  there,  that 
Plymouth^  and  some  of  the  port-towns,  did 
hui  more  than  London ;  for  Plymouth  fonnd 
4  ships,  Dartmouth  6,  Bristol  4,  Newcastle  3, 
Norwich  and  Yamionih  4,  London  9,  Uartle- 
Poole  9, 8endwid)  9,  Dover  9,  Rye  9,  Shore- 
ham  and  Arundel  9,  and  other  places  found  but 
oae.  It  appeareth.  Rot.  Aim.  13  Ed.  3,  m.  3, 
dors,  that  Yaimouth  furnished,  at  their  own 
co^s,  4  ships,  Kingston  9,  Boston  9,  Lynn  9, 
Harwich  9,  and  Ipswich  9. 

My  lerdS}  are  these  ptMts  able  to  furnish  tlie 
king  with  so  many  ships  in  these  days  to  do 
their  service  ?  The  wealth  of  oae  portaman  in 
thoae  days,  was  wonk  tbe  iPtakh  of  «  whole 
town  BOW. 

Admit  tbe  maritime  towns  wen  bound  to  it : 
yet  if  there  he  a  fmlinf  ef  their  ab^ity,  that 

TtfL.  llf. 


they  cannot  do  it,  shall  it  not  elsewhere  be  re- 
quired i  That  it  ts  ugneable  to  the''  riile  of  the 
law,  before  any  lotniiris^ions  of  siwrrs,  vihere 
particular  men  are  bound  to  defend  the  sea- 
baokn,  yet  before  any  btatute,  in  case  the  man 
was  nut  ablf,  ibe  service  was  required  from 
the  county  :  tor  by  it  they  might  'ha^e  eitlicr 
gain  or  1<)9S.  This  appeartth  by  the  rules  of  - 
the  common  law,  b^fore  any  statute,  in  case 
Re'tsttr  lol.  123.  '  Quod  djsthngut  omnes, 
^c*  when  one  ra«n  was  to  mainttitn  the  hanks 
against  the  sea;  if  not  al>le  to  dti  it,  ihe  rest 
that  had  hene^t  by  it,  were  to  be  d.strained  te 
do  it,  5  Rep.  fol.  99.  10  Hep.  fol.  140,  141, 
the  ca«te  of  tlie  Isle  uf  Ely  agreeable,  that  all 
that  have  *  salvationem  et  damoiiicationem' 
sltall  contrihutc— To  this  purpose  are  those 
two  records  mentioned  by  Mr.  Soiicitor,  Rot. 
Parr  7  Hen.  14,  m.  18,  thnt  wheie  there  t^as  a 
subsidy  granted  to  ihe  king  for  the  defence  of 
the  reahu,  it  was  asugned  tc  merchants,  yet' 
witli  a  salvo,  unless  royal  power  came.  Kot» 
Fianc.  6  Ric.  9,  m.  8,  certain  merchants  had 
ihe  custody  of  the  sea,  except  *  regalem  po» 

*  te«titem.' 

So  the  conclusion  is,  if  an  extraordinary  de» 
fence,  tliere  may  be  no  cause  to  go  into  the  in- 
land counties ;  but  ifa  royal  power,  or  extraor- 
dinary danger,  though  not  imminent,  the 
king  mny  require  an  extraordinary' coniribu* 
tion,  *  per  totam  Anglimm,'  firom  all  his  sob> 
jects. — But  this  hath  been  objected  again»t, 
and  some  records  vouched  ;  that  is,  say  thev, 
we  will  shew  you  many  precedents,  w^hereiai 

*  navale  sobsirfium'  hath  be^  requireil  ,fix>m 
inland  counties,  and  they  have  been  dis* 
charged  thereof,  as  Par.  9,  Ric.  9,  pars  9,  m. 
49,  dors,  the  town  of  Beverly  (tetitioned,  be- 
catt9||they  were  to  contribute)  being  an  inland 
town,  towards  ilie  finding  of  a  ship  with  the 
town  of  Hull,  and  were  discharged  thereof. — 
This  is  tmtli,  bnt  not  tbe  whole  truth:  for  the 
town  of  Beverly  was  discharged  by  reason  of  • 
charter  of  exemption  granted  unto  them  *  m 
honorem  S.  Johannis  de  Beverly,'  the  kin^V 
confessor;  upon  that  charter  t4icy  were  dit^ 
charged. 

They  have  objected  likewise  the  town  of 
Bodmm,  an  mland  town  in  Cornwal,  was  dis* 
charged  *  a  custod' maris  :*  For  this  Claus.  19 
Ed.  3,  pars.  9.  m.  14,  was  vouched  fi>r  it,  tlia« 
the  town  was  dischar^  of  tliis  contribution. — 
For  answer  to  that,  it  will  appear,  ihm  one 
Trussel  was  then  admiral  of  the  fleet,  and  wae 
by  his  commission  to  be  furnished  from  the 

Srts  at  their  owp  charge  for  three  months, 
y  lords,  this  apppears,  Rot.  Claus.  13  Ed.  S» 
pari  1,  m.  35,  and  so  that  town,  an  inland 
town,  was  ti*  be  discharged.  My  lords,  lik^> 
wise  there  were  other  discharges ;  upon  this 
reason  Norwich  was  discharged  from  finding  of 
men  for  manning  of  sliips,  because  the  admi- 
ral*s  commission  did  not  warrant  it,  Rot.  Scot. 
10  £d.  3,  m.  15,  fox  it  only  extended  to  the 
ports  •  hut  yet  Norwich  was  charged  to  find 
ships,  Claus.  18  Ed.  3,  pars  9,  m.  14.  SnrCol* 
Chester  was  d^barged  for  finding  of  a  shtj»,  but 
3X 
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it  was  because  ihey  w^re  not  within  the  words 
iifthe  Vint,  as  appcsireili,  iU)t.  C  lans.  13  Ed.  3, 
pars  1,  111.  ^o  to  till  your  lords'  ips  a  story  of 
a  great  iiunil>er  of  land  i enures  discharged  ^  de 
'  cuatud*  maris/  and  not  to  give  your  lordships 
the  reason,  it  is  nothing  to  tiie  purpose. 

So>  tny  iords,  having  veri6ed  these  five  points 
by  the  f>recedcnts,  and  justified  them  by  these 
reasons,  and  anrin-ered  the»e  objections,  I  shall 
BOW  come  to  the  sixth  matter  upon  this  record ; 
and  that  is,  though  no  cause  be  declared  in  the 
writ,  no  dani^er  manifest,  nor  ngainst  wliat  ene- 
mies ;  that  yet  the  kini;  by  his  writs  hath  com- 
niandi'il  bhi^.ping  for  defence  of  sea  and  land  ; 
and  ill  the  kill's  wisdom  the  danger  bath  been 
reserved  in  his  breast,  and  not  communicated 
to  his  people  by  his  writb. 

First,  I  find  that  antient  precedents  have 
been  so,  that  it  hatii  been  rescrvjed  to. the  king 
himself,  and  those  that  he  did  depute  to  take 
care  thereof;  this  appeareth.  Rot.  Claus.  14 
Johnn.  m.  2,  the  king  directed  his  writs  to  Her- 
bert, with  a  Mandamus  to  make  ready  all  ships 
ior  oar  service,  when  \ye  shRll  command ;  not 
a  word  of  the  cause  declared,  or  an  enemy  pro- 
daimed.  The  same  UoU,  m.  6,  the  king  by 
writ,  directed  to  several  paru,  causeth  all  ships 
that  could  carry  six  horses  or  more  to  be  sent 
unto  Portsmouth ;  and  the  like  write  were  di- 
rected to  other  ports.  Rot.  Pat.  15,  Joban.  m. 
4,  tlie  king  appoints  a  guHrdiaa  upon  the  sea 
coa»ts,  and  commandeth  all  men  that  they 
should  be  inttndentes ;  and  other  writs  in  the 
•ame  Roll,  directed  into  many  counties  wiih  a 
Mandamus,  Chus.  17,  Joban.  m.  7,  dors.  Writs 
ior  taking  of  ships,  and  bringing  them  into  the 
Thames  mouth,  without  shewing  any  cause:  all 
this  was  done  in  the  time  of  king  John.  In  the 
liine  of  Hen.  3,  Rot.  Pat.  13  Hen.  3,  oi»5,  a 
writ  commanding  the  sheriflf  of  Kent  and  Sussex 
to  arrest  all  ships  in  those  counties  to  bo  at 
Portsmouth,  to  be  ready  to  go  into  that  service 
we  shall  cummand.  And  it  appeareth  in  the 
iame  Roll,  that  these  ships  were  able  to  carry 
Ifut  six  hors«s.  So  Rot.  Chiua.  14  £d.  1,  in. 
.^.,  To  our  bailiff  of  Portsmouth,  and  keeper 
of  our  navy,  to  make  ready  one  good  ship,  and 
to  be  rendy  to  go  in  our  service,  whitber  and 
whiu  we  shall  command  it.  Rot.  Clans.  US  Ed. 
1,  m.  5,  dors.  The  king  declares  that  he  will 
have  i})e  sea  coasts  in  Essex  guarded  against  the 
enemy ;  %jand  there  coQ^mwieth-  (hem  to  be 
4>bc(lient  to  such  an  one,  wlfthad  the  custody. 
Hot.  Pat.  23  Ed.  1,  m.  2.  The  king  writeth 
40  all  the  archhiiihops,  ii^hops,  »herii)s,  kni|>hui, 
and  others,  to  be  i.s^istiiii:  unto  \ViUiam  de  S. 
irho  hofl  the  custoJy  of  the  $:ea.  So  as  by  all 
,  it  appeareth  the  k\r<:  did  ^ive  no  account 


Uies<> 


*o  his  subjects,  either  of  the  service,  or  t)je  time 
when.  K(.t.  Scot.  10  VjI.  1,  ni.  IS.  The  king 
commanded  nil  ships  to  be  Rrr:&ted,  and  men 
and  mariners  to  be  sent  to  tl.c  admiral  of 
the  fleet,  *  ad  pronciscend.*  The  same  Roll, 
ro.  5,  dors,  k  matter  tit  for  (Le  council,  and  nor 
for  ilie  people  to  know.  Sjme  Roll,  m.  iiO, 
lluii  th'  y  siijuld  do  <  proot  noi)is,'  tie.  the.kinp 
(»weUi  M'j^iccuuut  lb  kis  suhjccls  of  these  tilings. 
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34  Ed.  1,  m.  19.  The  king  having  commaoded 
£.  S.  to  t«ke  up  100  ships  6t  for  his  service, 
conunatideth  the  sheriff  of  Northumberland  and 
otheis  tu  be  avsistinc.  Same  Roll,  m.  17.  A 
command  to  the  same  effect,  that  all  ships  should 
be  taken  between  Lynn  and  Berwick.  It  was 
so  likewise  in  the  time  of  Ed.  8,  Pat.  9  Ed.  9, 
pars.  2,  m.  aa,  ships  taken  up  at  the  charges  of 
the  inbnbitants,  to  defend  the  sea  against  male> 
factocs  and  pirates.  Rot.  Claus.  12  Ed.  2,  m. 
11,  dors.  Writs  directed  to  the  mayor  and 
bailiff  of  Sandwich,  to  make  ready  all  sfaipi 
within  their  port  of  40  tons,  *  Ita,'  kc.  \Jtia 
they  he  ready  within  three  days  warning  to  go, 
as  we  shall  more  fully  declare;  but  the  senrke 
that  was  to  be  done,  not  mentioned.  So  it  ^ 
peared  by  other  wHts  to  other  towns  in  tbc 
same  Roll,  17  Ed.  2,m.  11,  Pat.  14  Hen.  6,  a. 
14.  *  Rex  quia  quibusd'  aiduis  causis,*  &c. 
doth  assign  John  Hoxham  to  take  op  all  bargei 
of  iO  men  and  upwards.*-^  in  all  these  timei 
of  king  John,  Hen.  3,  £.  1,  E.  2,  £.  3,  and  Hen. 
6,  wriu  have  gone  out  generally ;  that  the  ser- 
vice hath  been  concealed  ;  and  for  instraction, 
they  were  referred  to  the  council. — It  staodeth 
with  refison,  for  resolutions  of  war  are  not  to  be 
comronnicated ;  bis  majesty  hath  a  separate 
council  of  war  from  the  body  of  his  piivy  council 

Now,  my  lords,  for  the  obfectioo  that  batk 
been  made  aaainst  the  first  writ  of  4  Aug.  11 
Car.  that  is,  iLat  the  kin|^  bath  not  declared  su^ 
ficient  cause  for  the  issuing  of  this  writ :  Tbe 
king  hath  not  communicated  to  J.  S.  and  J.  N. 
what  the  employment  must  be;  he  most  latisff 
the  counsel  at  the  bar,  which  he  ought  not  to 
communicate  to  his  privy  councfl,  but  isie' 
served  for  bis  council  of  war. — ^Tbis  is  a  writ  to 
command  obedience  from  his  subjects,  sod 
upon  such  reasons  as  may  satisfy  any  reasonable 
man ;  and  if  fewer  reasons,  it  liad  been  the  bet- 
ter agreeable  to  all  fonner  writs. — For  the  next 
matter  out  of  the  precedentSy>  .which  is,  tbtt 
daring  the  times  of  the  sitting  of  pariianieBti) 
these  writs  have  issued  out  bv  command  firom 
the  king,  I  have  made  it  good  upon  my  fomct 
head. 

The  Isst  jhing  I  observe  upon  the  precedeoto 
was  this,  that  tirere  was  no  clause,  no  pardcular 
in  the  writ  of  4  Aug.  11  Car.  but  was  warranted 
by  many  precedents :  and  that  in  this  thing  tbe 
kin?  doth  but  *  jubere  per  legem.' 

Pirst,  for  the  direction  :  It  is,  as  in  this  writ, 
sometimes  upon  one,  or '  probis  hominibus'  of 
such  a  county,  sometimes  the  direction  is  to 
commissioners ;  sometimes  one  way,  and  some- 
times another :  and  of  this  of  the  precedents 
themselves,  when  your  lordsliips  come  to  $ce 
them,  I  shall  speak.  They  would  bare  the  kin; 
descend  so  low,  as  to  give  them  a  reason  wbjr 
he  doth  it :  some  reasons  are  expressed  in  the 
writ ;  as  *  quia  periculum  imminenSy  qni^  P^ 

*  defensione  regni,  taitione  maris,  securiiiie 

*  subditorum,  salva  cooductiooe  navium,'  tec 
M  v  lords,  all  these  are  expressed  in  tbe  record, 
9  Kd.  3,  m.  12,  Scot.  10  Ed.  3.  m.  20.  fiot. 
Aim'  12  Ed.  3,  m.  1,  Rot.  Aim*  13  Ed.  S,  m.  13. 
I  tail  in  these  writs  ti«  aanentttsr,  power  of 
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snesMient,  souicOines  levies  by  distress  and' 
imprisonment ;  Dav>  seisure  of  hind«  and  tetie- 
ments,  goods  and  chatties,  tiiat  are  exfiressed 
in  former  writs :  and  thnt  it  was  iit  the  chan!f;s 
of  the  counties,  boUi  inland  and  mHritime,  this 
appearech,  Rot.  Scot.  8  KiU  %  in.  9.  <  De  Nu- 

*  rigio  providend/  Pat.  9  £d.  2,  m.  S6,  pars.  S. 
'  De  Navtgio  providendo  pm  Custod'  Maris.' 
Many  uoret>f  these,  Sqot.  10  £d.  3.  That  the 
wages  of  the  men  that  went  in  the  ships,  and 
goarded  the  coasts,  were  at  tlie  clmrge  of  the 
county  ;  this  nppeareth  10  Ed.  3,  m.  2,  dor!«. 
60.  Men  appointed  and  sent  to  Portsmouth, 
and  they  reAiae  to-go  without  wages;  but  a 
command  came  from  the  king,  and  commanded 
the  coonties  to  pay  them  wages.  10  Ed.  S,  m. 
SI,  dors.  And  bis  predecessors  not  to  bear 
any  chaise  whatsoever,  thoui^h  '  prodofcMisione.' 
Rot.  Aim*  12  Ed.  3,  pars  1,  m.  2.  Those  of 
Lynn,  who  refused  to  contribute  towards  the 
charge  they  were  assessed  by  the  commission- 
ers, *  JQxta  quantitatem,*were  compelled  to  con- 
tribute; to  Rot.  Ciaus.  12  Ed.  3,  m.  8,  the 
like ,'  pro  custt>d'  marititti.'  I  migbi  be  infinite 
in  these  particobm,  but  I  will  not  trouble  your 
lordships. 

Here  they  have  made  some  objections ; 
though  to  anssf  er  the  main  objection,  1  am  not 
yet  come.  1  hey  say,  this  power  of  assessing 
the  people  for  suma  uncertain,  ought  to  be  no 
more  than  escuage  uncertain,  and  must  be  as* 
sened  in  parliament :  and  this  assessment  lor 
defence,  on^t  not  to  be  by  commission,  or 
the  king's  writ.  First,  for  the  authority,  which 
19  Littleton,  he  saith,  fol..20^  <  Que  communiter 

*  dit  que  escuage  serea  assesse  pur  parltam'.' 
— (  do  not  find  by  the  Register,  where  these 
writs  are ;  neither  do  I  find  them  grounded 
Qpon  any  act  of  parliament.  Some  that  are 
grounded  upon  acts  of  i  parliament,  do  recite 
them.  But  what  if  it  be  b?  act  of  parliament  ? 
A  service  that  is  to  be  done  by  the  tenant  to  his 
lord  ;  what  if  this  be  so,  that  it  must  be  a»- 
sessed  in  parliament?  Your  lordships  know 
that  the  tenants  must  do  according  to  the  origin 
nal  duties  of  them.  And  if  this  be,  that  the 
lord  shall  not  assess  them  but  in  parliament,  is 
that  an  in^ument  from  a  tenant  to  a  lord  in 
this  case  ?— This  is  a  service  commanded  not 
by  tenure,  but  by  a  king  from  his  subjects ; 
this  is  suitable  to  the  reason  of  law  in  other 
cases :  for  those  ancient  aids,  which  the  law 
doth  require  for  the  making  of  his  eldest  son  a 
knixht,  or  '  pur  file .  marricr ;'  are  not  those 
certain  at  the  common  law  ?  Muse  there  be  an 
Act  of  parliament  to  assess  those  aids  ?  The 
books  are  otherwise. — But  the  king  at  the  com- 
mon law  might  require  an  aid  uncertain,  and 
might  assess  it  aa  he  pleased.  Glanvile  lib.  9, 
cap.  8,  Brit.  foL  67,  cap.  27,  Bract,  lib.  4.  cap.  16. 
So  as  at  the  common  law  they  were  uncertain. 
11  Rep.  fol.  68,  D.  It  is  said  there,  the  statute 
of  W(*stminster  1,  cap.  15,  which  puts  reason- 
able aid  in  certain,  doth  not  bind  the  king ; 
M  fortiori  we  must  not  bind  hiitf  to  a  certainty 
for  the  defence  of  the  realm.  No  man  can  teil 
what  the  preparation  must  be^  or  the  charge 
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thereof.  If  they  can  shew  an  act  of  parliament 
that  limits  the  king  tor  the  defence  ut  the  realm, 
they  say  somethin^r. 

But  they  say  the  sheriff  is  no  propfr  officer, 
not  sworn  to  execute  this  writ.  This  i*  a6  wide 
as  the  other  :  for,  my  lords,  the  ^htriffis  sworn 
to  eitccote  all  writs  that  slmll  be  dulrvered  lo 
him  for  the  king's  service.  And  surely  this 
writ,  if  it  come  to  lum,  he  must  at  his  pt  ril 
execute  it. — Firbt,  The  direction  of  those  writs 
have  been  many  times  as  well  to  the  ^tieiiHs  as 
the  cominis»ioners.  Uot  Scot.  Rd.  3.  in.  13, 
Claos.  15  Ed.  3,  m.  17.  Tlie  kino  coniinuiuieth 
the  sheriff  of  many  cownlif  s  to  furnish  u»f  u  with 
arms,  victuaU,  nnd  otl>er  necessary  proTJ^ions, 
both  for  sea  und  Innd.  Q3  Ed.  3,  m.  5,  dors. 
24  Ed.  1,  rot.  7,  0.  Kx'  Hemem*  Ueuis  11. 
The  lands  of  t\\e  ^hcrirts  and  o-her  olrircrs  t^ere 
extended,  because  oi  their  nc^l  u*  nee  m  «lfin§ 
of  their  dutie»concerninKtho<.e  writ!-,  25  Kd.  1, 
£z*  Remcm'  Regi^.  A  commits :on  went  put 
to  enquire  of  the  exfcoiion.uf  the  uiHrers  in  the 
duty  of  their  piace«. 

Besides  these  writs  at  the  common  law,  this 
is  seconded  by  the  authority  of  the  common 
law,  Uegifcter  i??,  or  157*.  The  writs  tint  eo 
out  to  the  sheriff  (for  they  go  out  to  the  sheriff 
as  to  commissioners)  it  is  left  to  the  discretion 
of  the  sheriff  or  commissioner?,  as  occasion 
shall  require.  Register  191.  Bre  De  Farttiione, 
before  any  statute  was  made  concerning  ihe 
same,  that  writ  went  out  generally^ to  t;  e  ^lie* 
riff;  so  that  in  all  times  and  a^es  it  hath  ever 
been  in  these  cases,  where  no  certainty,  left  to 
the  discretion  of  the  sheriff  and  commissiouhre.  . 

My  lords,  for  th^    manner   of  the  levying 

*  per  distrirtiones,'  and  by  imprisonment  of 
those  tiiat  do  refuse  :  is  this  new  ?  Ii  hath  been 
so  in  ail  the  precedents  that  have  been  vouched, 
both  by  distress  and  imprisonment.  For  the 
distress  :  if  the  king  makes  a  corporation,, and 
gives  them  power  to  ordain  f(»r  the  common 
good  of  the  corporation  ;  and  if  they  make  an 
order  for  the  payment  of  money,  and  that  those 
that  do  not  pay  the  snine,  shall  be  di»trfuned ; 
is  nut  this  adjudged  a  f^ood  ordinance^  b  Hep. 
fol.  64,  Clark's  Case,  Trin.  7  Hen.  7,  rot.  a. 
There  is  a  benevolence  granted  to  Kd.  4,  for  his 
voyage  into  France  ;  one  T.  R.  did  deny  pay- 
ment, and  he  was  distrained  for  his  propiriion. 

They  except  to  the  penalty  of  the  writ.  The 
penalties  of  former  writs  have  gone  higher. 
Inter  Comniun'  in  the  Exchequer,  there  was  a 
Mandamus  to  assess  those  that  were  employed 
in  the  provision  for  shipping ;  and  the  Mandn^ 
mus  was,  *  sicut  nos  et   hunorem  no«-trum  et 

*  salvationem  regni  diligiti«.'  In  that  roll  this 
is  so  often  remembered,  Kot.  Scot.  10  ICd.  3, 
m.  11,  dors.  *  quod,  &c.'  (heir  lands,  goods, 
and  chattels  to  remain  Keized  in  our  hands. 
And  m.  2,  under  pain  of  forfciiure  of  life:  11 
£d.  3,  m.  3,  to  oast  tho^e  in  prison  that  did 
refuse.  Rot.  Glaus.  1'2  £rl.  3,  ni.  18,  dors. 
Writs  directed  to  Henry  Hussey,  and  others, 
to  punish  those  tha^t.  refused  to  contril'Utc  ; 
and  to  imprison  them,  and  to  seize  their  lands 
and  goods  into  the  king's  hand».    CUus.  13 
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Eil.  3,  pHra  1,  m.  36,  dors,  to  seize  iutd  their 
hands  the  lauds  and  ceiiemcnts  of  the  refusers, 
liot.  Franc.  '21  Eci«  3,  pars  1,  in.  11,  tlie  king 
t;.>iuQi«nd!t  siiips,  under  pain  to  ios4f  life,  and  all 
'  then  e^uiie.  Hot  Franc.  10  liich.  9^  rn.  33,  tu 
iniuri^on  tht>se  that  are  contrary,  under  forfei- 
ture of  all  they  had.  So  as  your  lordships  see 
Mr.  Hoi  borne  was  very  far  mistaken. 

My  lords,  in  the  next  place,  they  have  laid 
h-dd' ou  the  distance  of  time:  they  say  there 
Were  set-en  c  onths  hetween  the  Teste  of  the 
writ,  and  the  time,  of  the- rendezvous;  that  the 
king  in  that  time  migtit  have  called  a  parlia- 
ment, and  tiiere  might  have  been  an  aid 
grante(i,  and  the  service  performed  in  k  par^ 
linmentary  wny. — But  they  may  remember  the 
40  days  *  etweeti  liie  Teste  and  the  return  of 
the  ivrit  fir  summontn^  a  purhament ;  then  the 
tiine  sp<.nt  in  presenting  of  a  Si  &«ker ;  the  so- 
lertmity  used  befoie  they  bei;in  their  grand  com-; 
niittee;  their  reading  of  a  bill  thrice;  the  de- 
bate about  parsing  of  it  in  both  bouses  before 
it  i>e  urantifd ;  and  afUr  all  this  be  done,  and 
the  parliameut  ended,  a  time  for  the  levying  of 
the  money  must  be  had  ;  and  when  it  is  levied, 
time"  for  the  rerunt  of  it;  and  when  it  is  re- 
turned, time  for  the  expending  of  the  money : 
and  the  preparation  will  f(o  slowly  on  till  the 
monev  be  returned.  48  Ilcn,  3,  m.  4,  dors. 
There  was  a  command  for  guarding  of  the  sea- 
coasts.  Cluus.  93  Ed.  1,  m.  5,  dors.  The  port 
.of  Yarmouth  commanded  to  find  ships  for  a 
certain  lime.  H'»r.  Scot.  11,  12,  13  Ed.  «. 
They  are  put  doi«n  in  that  roll»  m.  8,  that  there 
was  a  co'iimand  for  a  Navale  Subsidium  for 
three  or  four  months. 

So  as,  my  lords,  for  the  time  of  preparation 
and  for  the  lime  of  the  continuance,  it  hath 
ever  been  referred  to  the  wisdom  of  the  king. 
My  lords,  for  the  Spanish  invasion,  that  hath 
been  so  late  in  bur  memory,  I  find  by  tlie 
bftoks  that  are  kept  in  the  council-chamber, 
that  the  preparations  were  iu  October  1587, 
against  tije  coming  nf  the  Spanish  fleet  in  1588, 
which  did  not  set  forth  till  June:  I  find  no 
parliament  called  that  year.  And  hy  letters 
and  orders  from  the  council-board,  those  ships, 
and  deft  nee  thnt  was  made,  was  ad  tump  turn 
of  tlie  su'ject.— So,  my  lords,  hy  this  that 
bath  been  said,  it  doth  appear  to  your  lord- 
fth'ps,  that  there  is  not  any  claase  in  this  writ, 
either  fur  the  direct im,  motives,  mandates,  or 
pinaitits,  hut  are  warranted  by  former  prece- 
detits  in  a  higher  dp(;ree. 

My  lords,' the^e  are  the  precedents  that  I 
have  collected,  and  reduced  to  these  several 
bead"*.  I  &hall  now  remember  to  your  lord> 
ships  divers  others.  And  in  the  first  place 
observe,  thut  Wiiliaiu  1,  came  not  to  abrogate 
any  former  law,  but  was^wo^n  to  observe  *  An- 
<  tuiuas  leges  Anglicanas,'  that  appeareth  in 
JLamhert,  fol.  125,  prout.  So  every  man  hy 
thi^  law,- that  wa^  bur  a  confirmation  of  former 
.laws,  nm!»t  provide  '  pro  wiribus  et  facultati- 
'  bus/ 

I  find  hy  the  grant  that  William  1,  made  to 
hit  abbey  of  Battel  pf  his  oitn  foondationy  a 
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clmrter  to  be  free  fVom  Danegelt  *  etoaiaibu 
'auxiliis.'  If  they  bad  not  been  freed,  they 
had  been,  subject.  I  find  Pat  7,  iolian.  m.  $, 
t'le  kiitg  authorize  Walter  Scot  and  oihen, 
<  quod  omnes  naves,  &c'  which  they  bbould 
find,  to  arrest,  and  cooimand  all  to  tsMat, « 
they  love  us  and  ouV  peace  in  our  realo.  14 
Johan.  m.  6,  as  your  lordsliips  have  lieard, 
all  the  sliipa  were  arrested,  that  oould  cairj  »i 
horses,  and  to  be  at  Portsmouth.  M.  S,  all  Un 
ships  in  the  port  were  to^o  in  his  service,  i»kb- 
out  expressing  for  what,  and  unlade^  Clnoj. 
12  Johan.  m.  7,  dors,  commasded  all  ships  to 
be  brought  into  the  Thames  inoath.  So  here 
was  not  a  laying  down,  but  a  oontinuaace  of 
it.  So  in  Hen.  3*f  time,  Claut.  14  Heu.  S,  n. 
1  'i,  dors,  all  ships  taken  ibat  oould  carry  siitecii 
horses.  Claus.  15  lien.  3,  m.  17,  dors.  Cum- 
inaiid  for  the  fomisbiog  of  arms^  aeo  «itk 
victuals,  and  other  provisioDt  for  forty  days. 
And  here  was  the  like  command  to  sheriffs  in 
several  counties.  Clans.  fi6  Hen.  8,  the  king 
coromandeth  the  men  of  Yannouth  lo  bate 
theur  shtM  ready  with  men  and  arms ;  iheNine 
roll,  to  nnd  tan  ships  to  go  to  Bicardy.  Pat  48 
Hen.  S,  m.  3,  dors.  Writs  to  the  several  pon* 
towns,  that  no  ships  tbonld  go  beyond  sea,  but 
all  to  stay  at  home.  M,  5,  don.  Those  dat 
returned  from  guarding  tba  seaicoasts  witiiout 
leave,  were  punished  bj  sebure  of  goods  sod 
chattels.  M.  4i  same  roll,  dors.  Provisioo  tobt 
made  till  further  orden  be  bad.  So  it  was bm 
confined  to  time,  but  oocaaion,  as  need  sbookl 
require.  And  there 'be  divers  others  in  tin 
time  of  Hen.  3,  upon  other  occasions,  which  I 
hare  remembered.  In  tho  time  of  £d.  1, 81 
£d.  1,  w.  S3,  it  appearetb  there,  that  all  tbs 
port-towns  were  appointed  by  (be  king  and 
Ids  council,  how  many  ships  every  one  of  them 
should  set  forth.  Rot  Vas.  9S  £d.  1,  m.  ll, 
durs.  The  king  of  England  in  that  writstileili 
himself  Dominus  Kegni  Sootise,  &c.  and  sesdi 
his  writ  to  the  king  of  Scotland,  to  let  him  know, 
the  king  of  France  had  taken  part  of  Gascoigne, 
an  inheritance  of  the  crown  of  England,  that  he 
shooldy  '  in  fideet  bomagio,'  beat  London  witk 
horse  and  arms, dec.  This  writ  is veryobsenr- 
able,  the  king  of  England  is  Superior  Dumiaai 
Scotis.  A  part  of  Gascoigne  was  then  lotf. 
The  king  or  Scotland  was  required  by  tbii 
writ,  as  well  as  requested,  to  give  him  aid  for 
the  recovery  of  those  grounds  taken  fipom  hia 
in  Gascoigne.  My  lorrls,  this  power  iv  not  coo- 
fined  only  to  England,  but  it  reachetfa,  as  (Ircat 
X^rd,  into  Scotland.  Also  into  Ireland,  Vaic. 
S9  Ed.  1,  m.  5,  dors.  The  king  by  hit  writ 
commandeth  divers  earls,  and  others  in  £:  f- 
land  and  Ii  eland,  to  do  the  like,  to  send  n.ca 
to  London  wiih  horse  and  arms.  Tiie  stm 
roll,  in.  13,  durs..  All  that  chiim  to  he  of 
the  liberty  of  i he  port  so ooromanded.  Pat,  SS 
Ed.  1,  m.  1,  5,  7.  Alt  ships  of  40  tons  »fi« 
to  be  fornished  and  provided  for  the  king's  ser- 
vice. Claus.  «3  Fd.  1,  m.  5,  eveiy  man  ii 
compelled  to  contribute.  The  same  rr>ll,  m. 
4,  those  that  did  not  inhabit  mariiiiiie  towns  jet 
if  they  had  lands  tbtrsy  tb^y  muH  coouibot^ 
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mideat  or  not  resident;  within  or  without  the 
libeftjr,  ftU  mu<t  coDtribnte. 

My  iords,  in  chat  writ,  which  is  Clsos.  93 
Ed.  i,  ni.  5,  tlors.  I  will  observe  the»e  things : 
1.  A  coannand  to  aJl  bi9hof)S,  abbutSi^  lords 
iptritual  and  ttmporal,  *  qurtd  »fnt  inreiulentes 
'  et  re»pondeures  ad  cosiocliain  maris.'  9.  In 
cotttin;:eut  causes ;  *  causa,  Ike  J  8.  The  writ 
isitb,  '  quod  oqmcs  ad  anna,  &c.  secundum  sta* 
tarn,  die.  ad  tran<»fretaiiduni  cum  nobis ;'  and 
pos6»  ^sion  of  good^  and  lauds  to  betaken  for  the 
custody  of  ttie  nea,  »9  in  former  limes  they  were 
scciM'otned :  so  it  is  to  be  dune  in  this  manner 
S9  in  timf  8  imsr.  4.  The  writ  wan  directed  to 
•everHl  dberifl'(»,  *  per  corpora,  bona,  et  terras,' 
to  dittmin. 

Neit,  24  Ed.  1,  m.  15,  The  king  command- 
ed the  archbishop^i,  hishopn,  bartins,  and  all  tiie 
conKiionaity,  t*»  defend  the  maritime  parrs. 
Claos.  tf4£d.  1,  m.  10,  *  pro  custodia  mat  it/ 
Th«re  wa«  another  i>f  8yni«m  d^  Spencer,  which 
I  remembered  beftte.  S4  Ed.  1,  rot.  76. 
Another  of  the  like,  Eat*  Kemem'  Regis,  Claus. 
S6  Ed.  1,  m.  !16,  iitirs.  The  king  n>oder»tt  ih 
the  ex()ence4  of  the  country  when  the  dunt»er 
cea^eth.  Claus.  25  Ed.  1,  m.  19.  The  kin^ 
comnmndeth  the  bheriflis  of  several  counties, 
and  others^  to  bring  all  the  siiips  to  be  ready 
for  vour  sen'ice,  wlien  «e  command.  M.  96, 
The  like  comnund.  *  De  custodia  marit.'  Pat. 
31  Ed.  1,  m.  90,  power  given  tt»  Thomas  de  B. 
ta  raise  forces  in  Cumberland  to  resist  the 
Scou ;  and  tho»6  th.it  did  reftiAe,  to  seiie  their 
^oods.  fai  the  time  of  Ed.  9,  Clnut*  9  Ed.  9, 
m.  91,  the  king  coromandeth  divers  towns  to 
let  oat  ships  against  the  Scots ;  and  after,  hj 
Special  wnu.  M>nie  of  those  were  dischargedL 
Rot.  Fat.  9.  £«i.  9,  pars  9,ro.  6,  Pat.  16  Ed.  9, 
m.  11,  a  writ  dtrectetl  to  sir  Thomas  We»ton  snd 
others,  to  array  all  between  16  and  60,  or  to 
take  their  lands  and  goods,  if  ihey  did  reftMe. 
Pars  1,  m.  7,  of  the  same  roll,  Claus.  90  Ed. 
9,.m.  — ,  the  king  doth  there  dechire  that  those 
that  stay  at  home  onght  to  contribute  to  set 
forth  ships,  and  ior  the  wages  of  the  men  em- 
ployed. Claus.  90  Ed.  9,  m.  6,  writs  directed 
to  the  scholars  at  Oi^rd,  they  were  not  ex- 
empted, but  cominanded  to  keep  Southgate 
sifely.  Rot.  Vase.  18  Ed.  9,  m.  18,  The4ing 
writeth  to  the  archbishop  and  others,  command- 
ing them  to  htive  horses  and  ror  n  in  a  readi- 
ne>s,  as  often  as  need  shall  require.  For  time 
of  Ed.  3,  Cltius.  9  Ed.  3,  m.  13,  and  m.  99, 
dors,  to  Soutliampton,  and  to  several  other 
towns  for  titeir  shipping,  above  40  Ions.  Pat. 
3  Ed.  S,  pars  9,  m.  6,  the  king  commaadeth 
the  sheriflf  of  Cornwall  to  distrain  knights  and 
otlien,  that  abide  not  upon  tlieir  lands  in  mari- 
time pariK,  and  to  imprison.  Those  years  of 
10, 11,  19  and  13  <»f  Ed.  3,  having  been  re» 
membered,  91  Ed.  3,  The  king,  concerning  the 
defence  of  the  sr*a  and  sea-coasis,  gave  special 
rale^  to  be  observod,  both  for  the  number  of 
the  ships  and  the  men,  and  the  quaKty  of  their 
persons,  and  for  the  proportion  of  their  wates ; 
as  appeareth,  Pat.  91  Ed.  3,  pars  1,  m,  96,  97, 
whm  them  wm  ip«ei«l  efier  tAkas  for  Uie 


guarding  of  the  sen  and  se a-coasts  at  the  cliarpe 
of  the  mhfibitants.  Rot.  Franc.  91  Ed.  3, 
pais  1,  m.  11,  command  to  the  sheriff  of  Lon* 
don  to  arrest  all  ships  in  London  to  be  sent  to 
Calais,  to  resist  the 'enemies  against  tis  then 
aboot  to  come.  Rot.  Franc.  95  Ed.  9^  m.  0, 
the  kin|  reciteth,  that  France  made  a  prepara- 
tion to  invade  the  realm,  and  gave  a  power  to 
some  to  raise  forces^  and  commandeth  the  slie- 
riffs  to  raise  the  Posse  Comitatus,  to  assist  the 
commissioners.  Pat.  96  Ed.  3,  pars  1,  m.  7, 
the  kingy  by  his  writs  to  several  counties,  com* 
mauded  alt  men  between  16  and  60  to  be  m 
readiness  to  resist  the  Scots.  Rot.  Franc.  9i 
Ed.  1,  m.  31,  commanding  all  officers  and  mi- 
nisters to  assist  Andrew  de.GoIpho,  in  the  raising 
of  forces  for  shipping.  So  as  iu  that  roll  likewise, 
your  lordt«hips  »ee  that  the  inland  counties  were 
commanded  for  shipping.  Rot.  Franc.  98  Ed. 
3,  m.  6,  the  king  appointed  Ro.  Co.'  and  Ro. 
A.  to  arrest  all  ships  of  90  tons  and  upwards, 
between  &uch  a  distance,  and  to  brimr  them  to 
Sourhampton.  Rot.  Scot.  99  Ed.  3,  m.  13, 
several  writs  were  directed  to  ihe  bishops  of 
Durham  and  Carlisle,  and  others,  for  the  array- 
ins  of  men.  Rot.  Franc.  40  Ed.  3,  m.  37,  the 
king  sent  forth  divers  writs,  con  manding  *  quod, ' 
&c.*  wiih  all  tlieir  forct^s,  they  should  assist  to 
tl»e  sife  keepings  of  the  sea-coasts,  to  resist  the 
malice  of  the  enemies.  Rot.  Franc.  50  Ed.  3, 
m.  47,  dors,  command  to  make  proclamation, 
that  ail  th'tt  have  land  upon  tne  sea-coasts 
should  repair  thither  with  their  families.  So  in 
all  ages,  and  at  all  times,  writs  have  issued  both 
for  the  defence  of  the  sea  and  land  by  the  king^ 
command.  In  the  time  of  Rich.  9,  Rot. 
Pari.  6  Rich.  9,  m.  49,  that  was  obiected  as  a 
record  aeainst  the  king,  but  roakctn  clear  for 
him  :  *  Que  dit  <]oe  le  roy  persons  assembles, 

*  en  parliament,  est  desire  de  vivere  del  re* 

*  Teneus  del  corooe  car  escheats  marriages  et 

*  forlietures  sont  par  le  defence  nostra  royalms.* 
The  king  answers,  *  Le  Roy  volet  de  lairs  in 

*  ceo  case  come  per  de  advise  des  feet|£niors,  &c/ 

Voor  lordships  see  they  desire  of  the  king, 
that  he  would  live  of  his  revenues,  that  the 
profits  of  escheat,  wards,  &c.  might  be  kept 
tor  the  defence  of  the  realm.  The  king  giveth 
them  this  answer.  That  he  will  do  in  this  case 
by  the  advice  of  his  lords,  as  shall  be  most  for 
his  honour  and  profit :  So  no  reason  to  make 
any  enforcement  out  of  this  record,  that  the 
profits  of  escheats,  wards,  &c.  should  go  for 
the  detence,  because  the  king  maketh  no  ab- 
solute denial  nnto  it,  saving,  that  he  will  do  at 
he  shall  he  advised  by  his  lords.  Rot.  Frane. 
7  Rich.  9,  m.  18,  that  the  fords  beyond  the 
seas  be  arrayed  and  armed  according  to  their 
state  and  faculties.  Pat.  8  Rich.  9,  pars  9,  m. 
15,  a  command  that  all  between  16  and  60 
be  tna  readiness.  Rot.  Franc.  10  Rich.  9,  ro. 
93,  arrays  through  ^^  England.  And  so  m 
the  time  of  Hen.  4,  Roc.  Pari.  5  Hen.  4,  m.  94, 
fi»r  the  arraying  of  all  men  throughout  England, 
and  those  that  were  impotent,  and  could  not 
go,  to  contribute  unto  it.  8  Hen.  5,  m.  86, 
dors. '  Pm.  13  liea.  %,  m*  10,  general  comflBM* 
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sions  for  the  arresting  of  ships,  without  declar- 
ing the  cause.  Pat.  14  Hen.  6,  assigned  Job. 
de  N.  to  arrest  all  ships  in  the  port  of  South* 
arapton,  to  do  serrice  as  the  kiqg  shall  coin- 
maiid,  there  was  no  cause  declared.  Pat.  88 
Hen.  6,  m.  ^,  13,  romtni^sions  to  array,  and 
chose  arrayed  to  keep  in  array,  with  dilii>ent 
watches  into  several  counties.  1  Hen.  7,  pars 
1,  the  king  writeth  to  sir  Fitz  Hugh,  to  array 
archers  and  horsemen. 

So  that  it  appeareth  by  those  precedents  in 
•11  ages,  that  those  defences  which  have  been 
made  by  sea  and  land,  are  not  confined  to  port 
towns,  and  maritime  places,  bat  *  per  totam 
'  ^ngliam.' 

In  the  next  place,  I  shall  give  a  particular 
answer  to  some  objections  that  have  been  made, 
as  havcAot  fallen  in  my  way;  and  to  the  acts 
of  parliament,  reasons,  records  and  book<«ase8, 
urged  by  the  other  side. 

The  Third  Day's  Argument  of  Sir  JOHN 
BANKS. 

May  it  please  your  lordships ;  The  matter 
that  I  did  propose  to  insist  upon  this  day,  was 
the  ;inswering  of  the  objectiuns.  I  shMll  use 
no  preamble,  no  repetition  to  introduce  what  I 
have  to  say :  but  in  the  answering  the  objec- 
tions, I  shall  first  cive  answer  to  the  several  acts 
of  parliament  in«>isted  upon,  then  to  the  several 
records  and  reasons  that  have  been  urged  on 
the  other  side.  And  in  the  last  place,  1  shall 
«ns«ver  the  exceptions  that  have  been  taken  to 
the  writ,  4tb^Aug.  11  Car.  Mittimus,  and  form 

The  first  act  they  have  insisted  upon,  is  that 
of  William  1,  call  it  what  you  will,  an  act  or  a 
charter.  The  words  of  it  are  verbatim  in  Mat. 
Paris,  '  Volumus  et  concedimus,  quod  omnes 

*  liberi  homines  sint  quieti  ab  omni  tallagio,' 
Sec, — It  doth  no  way  trench  upon  the  royal 
power :  for  as  in  the  beginoing  of  my  argu- 
ment, I  opened  to  yoar  lordsliips,  that  this 
power  was  inherent  in  the  kings  of  England 
before  the  Conquest;  here  is  only  a  concession 
that  they  shall  be  free  '  ab  omni  injusta  exao- 
<  tione.'  Now  this  is  no  unjust  exaction;  for  it 
is  of  common  right.  And  then  the  other  part 
of  that  law  doth  explain  it ;  for  it  doth  say, 

*  Quod  sumtis  fratres  conjurati,*  &:c.  so  for  the 
defence  of  the  rea!m»  By  the  same  law  they 
would  uige  to  take  away  the  power,  by  the 
tame  law  it  is  reserved. 

'  The  next  thing  they  insisted  upon,  was  the 
charter  17  Johan.  or  on  Magna  Charta,  as  tliey 
call  it ;  which  indeed  is  mentione<l  in  Mat. 
Paris,  and  may  be  under  the  great  seal.  The 
words  of  that  are,  .<  Nullum  scutagium  vel 
'  auxilium  nisi  per  commune  concilium,  nisi  ad 

*  primum  filium  militem*faciend'  et  maritand' 
*n[\  &c.'— This  charter,  as  it  was  acknow- 
ledged by  themselves,  was  granted  at  Running 
M^,  where  the  banners  were  displayed,  when 
there  was  war  or  rebellion  between  the  barons, 
oomroonajty,  and  the  king.  It  was  not  assented 
onto,  the  lung  sitting  in  parliament :  for  pai^ 
laamentt  are  not  c^ad  with  arms^  aod  *in  the 
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field.  It  was,  in  truth,  an  inforced  act  iroio  a 
di<)tressed  king.  Shall  this  bind  the  crown r  I 
shall  rememher  the  act  of  parliament  msdt 
16  Kd.  3,  and  there  only  were  things  that  ntre 
in  pai  liumeiit  enacted  derogatot^  to  the  croni^ 
as  this  is :  That  no  peer  should  he  questiooM 
but  in  parliament :  That  no  great  officer  ht  re- 
removed  but  in  parliament:  That  no  dergymio 
shall  come  before  temporal  judges.  Tliese  wert 
tilings  that  were  much  derogatory  to  the  pre* 
rogative  of  the  king :  15  Ed.  3,  That  king  the 
same  year,  when  he  was  better  advised,  did 
miE^e  a  charter  which  is  in  print,  for  theif' 
calling  of  this  prejudicial  act  of  parliameoi  itill 
in  force.  It  appeareth  by  the  parliament-rolls 
and  printed  book%  where  the  king  dedarethit 
was  drawn  from  him  with  an  unwiihug  tDind, 
and  was  prejudicial  to  the  prerogaiive  of  his 
crown ;  aud  therefore  by  tbat  cluuter  it  wu 
repealed. 

But,  my  lords,  if  that  Charter*  17  Joluo. 
should  be  in  force,  why  hath  there  been  no 
confirmation  of  it  in  so  many  parliamenu  since.' 
The  statute  of  Magna  Charta,  9  Uen.  3,  hath 
been  confirmed  one  and  thirty  times;  nhvoo 
confirmation  of  the  charter  17  iohannis?  And 
ithy  have  we  not  beard  of  it  since  that  limef 
The  reason  for  it  is,  that  it  trencheth  too  msca 
upon  the^rerogative  of  the  king  aod  crows. 
But  tate  the  words  as  they  are,  what  be  tlief  ? 

*  Nullum  sTtttagium  vel  auxiUum  nisi  per  com- 
'  mil  lie  concilium  reg.  nostrl.'  If  these  were 
an  act,  dotli  it  extend  to  take  any  tliiog  sva? 
that  belongs  of  common  right  unto  the  crows  f 
And  that  lutth  been  the  exposition  of  inylordi 
the  judges  of  acto  of  parliament :  That  aidi 
due  of  common  right,  4re  not  taken  away  by 
general  words,  '  Commune,  &c.'  Aod  tfaere> 
fore  these  aids  due  of  common  right,  as  this  i\ 
are  no  way  taken  away.— Besides,  for  the  sta* 
tute  of  Magna  Charta,  it  is  made  3  Hen.  S, 
c.  29,  '  Null  us  liber  homo  capietur,  aut  impn* 

*  sonetur  nisi  per  legem,'  &c.  The  general 
words  of  this  act  of  parliament  do  no  wajs  im- 
peach the  royal  power,  for  this  royal  power  a 
'  lex  terras.^  Besides,  in  these  precedents,  II 
Hen.  3,  15  Hen.  3,  36  Hen.  3,  48  Hen.  3,  aod 
all  the  succeeding  kings  remembered  in  sll  of 
them,  that  these  writs  went  out  to  proride 
shipping  at  tlie  charge  of  the  inhabitants;  so, 
surely,  if  they  had  been  taken  away  by  Magna 
Charta,  the  writs  after  Magna  Charta  would  not 
have  used  it. 

But  then  there  hath  been  objected,  the  sta- 
tute De  Talbigio  non  Concedendo.  If  it  be 
S5  Ed.  1,  "as  it  is  printed,  or  34  Ed.  1,  or  ai 
the  Petition  of  Aight  doth  recite  it  *  temp*  U. 
priml,'  be  it  when  they  will,  under  fiirour,  tbete 
IS  nothing  in  that  act  doth  take  away  this 
power :  The  words  are  thus, '  Nullum  tallagisA 
'  vel  auxilium  sine  voluntat^  episcopor^  baron' 
'  burgens\  &c.'  Mr.  Solicitor,  in  his  aigumoit, 
upon  probable  grounds,  did  make  questkw 
whether  this  was  an  act  of  parliament  yea  or 
no :  1.  In  respect.it  was  not  inroUed  amonpt 
other  acts  of  that  time.  S.  Because  by  dit 
peofung  9f  jty  it  «ay  wen  ^atber  to  be  m  t^)- 
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non  Concedendo ;  the  practice  that  hnth  been 
since  the  rirhe  of  £d.  1,  in  the  time  of  £d.  9, 
£d.  3,  Rich.  S,  and  the  practice  since,  doth 
shew  plainly,  that  it  was  never  intended  by 
the  statute  to  take  away  this  rdyal  power.  Bat 
then  there  was  a  tiling  materially  objected,  if 
the  records  would  have  warranted  what  had 
been  said,  and  that  was,  Rot.  Pari.  29  Ed.  1^ 
and  then  it  was  said,  That  though  there  be  a 
saving,  S5  Ed.  1,  and  28  Ed.  1,  yet  here  is  no 
saving  in  this  act;  so  then  if  not  for  the  act  99 
Ed.  1,  all  was  lost.    My  lords,  to  this  I  say, 

*  Nul  tiel  record.'  And  ■  therefore  I  shall  de* 
sire,  that  this  which  they  call  an  act,  29  Ed.  i, 
I  osay  attend  your  lordships^with.  By  this  re* 
cord  it  doth  appear,  that  it  is  only  a  record -of 
the  peramboUtion  of  the  forest,  and  no  repeak 
ing  of  any  former  law ;  neither  is  any  ihin^ 
enacted  by  that  law  derogatory  to  the  crown. 

The  next  statute  object^,  is  1  Ed.  3,  cap.  5. 
The  words  are  these :  That '  no  man  shall  be 

*  charged  to  arm  himself  otherwise  than  in  the 
'  time  of  the  king's  progenitors ;  and  that  none 

*  be  compelled  to  go  out  of  his  shire,  but  where 
'  necessity  requires,  and  tfie  sudden  coming  of 
'  strange  enemies  within  the  realm.'  So  thit 
statute  is  relative  to  what  hath  been  formerly 
done :  What  hath  been  found  done  formerly,  ap* 
peareth  by  the  records  of  king  John's  and  Ed. 
the  first's  time,  that  the  subjects  were  to  set 
forth  shipping  at  their  own  charge :  then  those 
writs  went  out  in  king  John's  and  Ed.  the  first's 
time,  Qs  hath  been  shewed.  And  then  this  sta^- 
tute  alloweth  in  two  cases,  one  where  necessity 
requireth.  the  other  upon  coming  of  strange 
enemies ;  and  this  writ  reqoireth  no  other,  but 
where  there  is  necessity,  in  the  king's  judgment. 

The  next  statute  is  1  Ed.  3,  cap.  7,  which 
was  objected,  where  men  at  arms  were  convey- 
ed into  Scotland  and  Gascoigne  without  v^ges ; 
the  king  saith,  it  shall  be  done  so  no  more.— 
The  statute  mentioneth  Scotland  and  Gascoigne, 
foreign  wars,  and  so  foreign  to-  this  business ; 
for  though  Scotland  was  subject  to  the  dorai'* 
nion  of  England,  yet  it  was  a  divided  kingdom. 
8  Rich.  2.  Continual  claim.  Com.  376.  That  ■ 
fine  shall  be  paid  by  a  stranger,  became  he  was 
in  Scotland  at  the  time  of  the  fine  levied.  Bract. 
436.  An  abjuration  into  Scotland  is  good.  6 
Rich.  2,  Protection.  46.  That  Scotland  w  out 
of  the  realm;  therefore  this  statute  that  speak* 
eth  of  Gascoigne  and  Scotland,  speakcth  of 
foreign  war,  not  of  defence. 

The  next  statute  is  18  Ed.  3,  cap.  7,  men  of 
arms,  hobellers  and  archers,  shall  he  at  tlie 
king's  charges;  the  statute  speakefh  likewise 
of  going  out  of  England.  But  he  that  is  upon 
the  defence  at  sea  of  the  kingdom,  it  is  no  going 
out  of  England ;  for  that  see  6  Rich.  2,  Protec- 
tion, 40.  The  sending  of  men  and  ships  for  the 
defence  of  the  coasts,  is  no  going  out  of  Eng« 
land. 

The  next  statute  is  25  Ed.  3,  cap.  8,  no 
man  shall  be  compelled  to  find  men  of  arms, 
hobellers  or  archers,  otherwise  than  those  thai 
hold  of  such  service,  without  consent. — My 
lords,  this  statute  of  25  £d»  3,  doth  »•(  teko 


91  met.  3.  Because  when  the  other  acts  of 
tl>o$.e  timers  were  sent  over  to  Ed.  1,  to  be  sealed 
and  cenfirmed,  no  such  act  was  sent  over. 

My  lords,  I  will  not  lay  hold  on  this,  but  will 
admit  with  them  that  it  is  recited  in  the  Peti- 
tion of  Right  to  be  an  act  of  parliament :  so  I 
will  admit,  yet  to  wave  nothing  that  hath  been 
said,  but  by  way  of  admittance,  I  give  this  an- 
swer. 

First,  That  it  taketh  away  no  aids  that  are 
due  by  the  laws  of  the  realm;  yet  the  words 
are  general :  '  Nullum  talla^ium  vel  auxilium 

*  nisi  assensu  parliamenti,  &c.'  Here  is  not  in 
this  act  of  parliament  so  much  as  any  exemp- 
tion of  an  aid  to  knight  the  king's  son,  or  to 
marry  his  daughter;  yet  in  this  the  law  is  ob- 
served, that  these  aids  are  not  taken  away ; 
and  so  it  is  declared,  25  Ed.  1,  cap.  11,  which 
doth  reduce  these  aids  unto  certainty.  So  as 
your  general  words  of  *  nullum  auxilium'  will 
not  do  ir,  if  thb  be  an  aid  due  by  the  laws  of 
the  land. 

Then  I  sfiy  this  is  not  properly  an  aidj  but  a 
contribution  of  king  and  people  for  the  defence 
of  the  realm ;  it  is  *  ad  proficiscendum  cum  oa- 

*  vibos  nostns:'  then  I  say  this  power  is  *  inter 
^  jura  summs  majestatjs,'  one  of  the  highest 
prerogatives  of  the  king,  and  shall  never  be 
taken  away  from  the  king:  17H«n.  7,  statute 

*  Quia  emptorcs  terrar"  doib  not  extend  to  the 
king  to  take  away  his  tenure.  If  you  will  have 
socii  a  high  prerogative  taken  away,  you  must 
shew  it  in  the  acts  of  parliament.  Nay,  my 
lords,  I  say  that  in  the  times  of  Ed.  1,  this  royal 
power  is  expressly  reserved  by  act  of  parlia- 
ment to  the  crown ;  and  therefore  in  after- times 
never  intended  to  be  taken  away. — First,  I 
shall  inforce  it  out  of  the  statute  of  25  Ed.  1, 
c.  5,  6,*  that  doth  recite,  that  aids  and  taxes 
that  have  been  given  un.to  us  towards  our  wars, 
and  other  business  of  our  own  grant  and  good 
will,  howsoever  they  were  made,  might  turn  to 
a  bondage,  &c.  We  have  granted  that  we  shall 
not  draw  these  taxes  into  a  custom,  &c.  and 
du  grant  tliat  for  no  business  henceforth,  we 
shall  take  such  manner  of  aids,  but  by  a  com* 
mon  consent  of  the  realm,  &c.  saving  the  an- 
cient aids  due  and  accustomed.  This  aid  is  not 
to  taken  to  be  an  aid,  for  this  was  never  given 
tlie  king  of  England,  but  taken  bv  royal  power : 
the  statute  of  25  Ed.  1,  s(>eaketh  of  such  aids 
as  have  been  given,  and  excepteth  such  aids  as 
have  been  due  and  accustomed.  And  by  the 
precedents  shewn,  it  ap peareth  these  have  been 
due  and  accustomed.     It  hath  b^en  desired  in 

*  Me  legiantis,'  and  with  a  Mandamus :  2  Ed. 
1^  cap.  1,  this  statute  doth  confirm  the  Great 
Charter,  and  the  Charter  of  the  Forests;  but 
io  the  end  of  it  in  the  Parliament-roll,  that  not- 
withstanding all  these  things  before-mentioned, 
both  the  king  and  tlie  council,  and  all  they  pre- 
sent at  the  making  of  this  oixKnance,  will  in- 
tend the  prerogative  of  his  crown  to  be  saved 
unto  him.  ^ 

A  further  answer  to  the  statute  De  Tallagio 

*  Vide  ies  j^rols  del  Sutute. 
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imposition.  Thii  is  no  beoevoleoce,  but  a  le- 
gal duo. 

Next  they  object,  the  itatate  of  Toana^ 
and  Poundage  granted  to  tlie  crown  for  tt« 
defence  of  the  realm. — First,  In  an<iwer  to  this, 
I  sajr,  that  there  is  no  act  fur  Tonosge  ud 
Poundage  that  is  now  in  force,  neitiier  are  any 
duties  taken  to  the  crown  upon  any  act  of  ptr- 
liament.  Those  acts  for  Tonnage  and  Pmiod- 
age  tliat  have  bf  en  granted,  make  for  the  crown. 
And  there&ire,  it*  your  iordshjps  look  the  sta- 
tute 1  Elia.  and  1  Jac.  it  wa«  given  towanii 
the  kiiiK'»  charges,  for  ihe  defenc<*  of  tbt  retla 
and  8uliie)(Uard  of  the  sea :  it  was  given  toaanb 
his  charges*  it  waa  not  intended  of  eitraordioti^ 
defence.  S4»  my  brds,  lije^  acta,  wliea  {km 
Here  in  forcf,  did  }uve  thi»  l>ut  Uiwurds  the 
charges.  It  is  so  now ;  for  this  «hich  is  dooe, 
and  those  couu  ibutioas  levied,  are  but  towaidi 
his  charges :  and  that  jvilk  appear  upna  acooaiit, 
that  his  majesty  for  the«e  three  or  four  jem 
iiaih  expended  more  upon  tlic  sea  than  say  ut 
his  pi  ogenitors.— Besides  an  acknowledftmcot 
m  tliese  act%  that  this  defence  could  oui  U 
done  without  the  intolerable  eapcnce  of  ia 
OMJesty;  tltese  aids  arV  of  necessity,  and  vt 
not  to  be  lacking  at  any  time. 

My  lords  in  the  next  place,  they  iaaittd 
upon  the  Petition  of  Right,  3  Car.^It  va 
never  intended,  that  any  power  of  the  kio^  bj 
his  prerogative,  should  be  taken  away  or  lean- 
ed by  it..  I  dare  be  bold  to  aArai,  for  I  va 
of  that  parliament,  and  was  present  at  the  de* 
bate,  that  there  was  never  a  word  tpokia  ii 
that  debate  of  taking  away  any  power  of  tbt 
kiiiE  fur  the  shipping-b«ainesa.-^csides  it  i 
declared,  assented  onto,  and  denied  by  oooi^ 
tliat  there  was  no  intention,  by  the  PctiCtoo  oif 
Uight,  to  take  aw^  the  prerogative  of  the  kisf 
1  1m  king  thereby  did  grant  no  new  thiof;,  let 
did  only  confirm'  the  antient  and  old  libeiiia 
of  the  subject. 

My  lords,  these  were  the  nets  of  partisisect 
that  have  been  objected  tmd  insisted  upon  bj 
the  other  side. 

In  the  next  piece,  for  an  answer  to  Ksmb- 
lous  objections;  It  hatb  been  said  by  Mr. 
Uolborne,  of  these  statutes  of  S5  Ed.  1;  u^ 
88  £d.  1,  that  at  the  times  of  making  diea 
laws  they  were  positive,  no  such  Salvo  wis » 
them  of  the  king's  prerogative:  that  the  aco 
before  Hen.  4,  were  penned  by  the  kinf'f 
council,  abd  those  clauses  of  a  Salvo  crept  io  br 
the  kin«;'s  council.— These  were  bold  and  pl^ 
sumptuous  assertions  of  the  acts  of  parhafM*^ 
made  in  that  rime  of  Ed.  1,  that  there  should  be 
any  clauses  added  by  the  king*s  couacii,  thit 
should  not  be  added  to  ibe  record.  I  have  bert 
the  Parliament  Record,  that  these  exceptioasan 
recorded  as  fully  as  any  part  of  the  rest  of  tbc 
record,  and  those  laws  confinnad  since :  tb«^ 
fore  to  make  any  suck  assertions  a^^aimt  i«> 
cords,  ought  not  to  be  done ;  be  nrtv  object  tbs 
same  agaiust  Majgna  Charta,  which  is  ibr  tbt 
liberty  of  the  subject. 

In  the  next  place  they  have  objected  out « 
the  Parliament  Books,  3»  Sd.  1,  that  upso  > 


away  any  former  laws.  These  three  former 
sutuies  of  1  Ed.  S,  18  Ed.  3,  and  25  Ed.  3, 
are  recited  in  the  statute  4  Hen.*  4,  and  it  is 
enacted,  they  shall  be  firmly  holdeo  and  kept 
in  all  points;  sci  if  these  statutes  must  be  kept 
iirmly  in  all  points,  then  the  statute  of  25  Ed.  3, 
doth  not  repeal  any  of  these.  Now  that  of  1 
'  £d.  3,  cap.  15,  reseneth  a  power  to  the  crown 
where  necessity  requireth,  and  where  sudden 
enemies  come.  26  Ed.  3.  I'hote  ships  were 
sent  forth,  and  commanded  for  the  delience  of 
the  realm,  at  the  charge  of  the  subjects,  Rot. 
franc.  86  Ed.  3,  ra.  4,6,  Rot.  Franc.  28  Ed. 
3,  m.  6.  So  as  clearly  there  is  no  part^uf  this 
power  impeached  by  ihii  statute  or  85  Ed.  3. 

Then  they  have  objected.  Rot.  Pari.  8  Rich. 
It,  ro.  3,  Tbat  upon  a  council  of  a  grcai  many  • 
earis,  barons,  and  safse^  of  the  realm,  assembled 
bv  the  king's  privy*council,  it  was  tlte^e  de- 
clared what  danger  the  kingdom  was  then  in, 
and  that  money  was  wanting;  they  declared 
they  could  nijt  remedy  the^e  mibc^  iefs  Mitliuut 
chkrging  theconunons,  which  could  not  be  done 
but  by  a  paVliaiitent.— This  is  no  act  of  parlia- 
ment ;  it  is  but  a  parley,  or  disicoarse,  or  com- 
municaiion  between  the  lords  and  comnM>ns ; 
it  was  8  Rich.  3,  in  tlie  non-age  of  a  young 
prince,  who  did  not  assent ;  for  there  .was 
no  royal  assent  unto  it;  so  no  proof  in  thi» 
.«ase. 

The  next  record  they  objected  was,  Rot. 
Pari.  9  Rich.  8,  m.  10,  there  was  a  tenth  and  a 
half,  and  a  fifteenth  and  a  half  granted  to  the 
kinj^  upon  condition  contained  iu  the  schedule; 
which  is,  that  the  king  should  assent  that  the 
great  officers  of  the  kingdom  should  be  named 
by  parliament;  and  servants  appointed  for  dis- 
peaee  of  the  money.  If  the  king  doth  accept 
of  the  subsidies  and  aid  upon  condition,  doth 
this  take  away  his  royal  power?  There  is  no 
more  done  in  this  than  was  in  the  parliament 
81  Jac.  ibr  there  the  officers  and  treasurer  were 
appointed  by  the  houses  of  parliament.  But 
Ihcn  further  it  doth  appear,  that  this  was  grant- 
ed, *  pro  viagio  Johannis  regis  de  Castile,  &ccJ 
flo  that  it  was  not  granted  ^r  the  custody  of 
the  sea,  but  fur  that  voyage. 

The  next  record  they  insisted  upon  was.  Rot. 
Pari.  8  Hen.  4,  ro.  8,  a  tenth  and  a  half,  and  a 
fifteenth  and  a  half,  granted  with  a  protestation, 
that  this  should  not  be  brought  into  example. 
*-^This  is  nothing,  no  more  than  the  other.  A 
parliament  grants  a  subsidy,  with  condition  it 
ihottld  be  thus  and  thus  employed ;  and  the 
protestation  can  no  ways  prejudice  the  crown 
a  this. 

And  7  Ed.  4,  Rot.  Pari.  m.  7,  hath  been  ob- 
jected ;  there  the  king*s  speech  is  entered  upon 
the  roll,  that  be  will  not  cnan^e  his  subjects  but 
upon  great  and  weighty  occasions. — My  lordi^, 
tois  is  nothing  but  a  gracious  speech  of  the  king 
to  his  subjects,  that  he  would  charge  them  but 
in  such  cases  as  should  concern  the  defence  of 
Ibe  realm. 

The  statute  next  objected  was  1  Rich.  3, 
cap.  80,  that  the  subjects  from  henceforth  shnil 
in  au  way  bo  abarged  by  any  anch  eanciioo  or 
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jtetkion  made  to  the  king,  to  have  restitution 
of  money  taken,  that  the  king  did  ordain  the 
treasurer  shou hi  give  satisfaction.  1  shall  de- 
sire it  may  be  read,  and  you  .shall  ste,  those 
lUijneys  lor  which  direction  %%ns  given  tor  ba- 
ti^laLtion,  were  for  guods  uktn  for  the  kind's 
Uie.  liot.    Pari.  33  Ed.   1,  loj.  105,  dors.  *  per 

*  KTuihr  pro  guerni,  6cc.  Respons.  per  regein, 

*  ilex  ordinuvit  per  concilium  quod  ^nti^htclio 
'  ikct'  tjm  ciU)  quam  poterit.'  So  (his  record 
Has  Ibrniffueys  taken  tor* the  king's  use,  there- 
fare  reason  sacisfdction  sbould  be  given,  Peram- 
bulat'  Forest'  liot.  20  Ed.  1,  dc  Liberia ti bus 
Aiigl.  18  Febr.  Lincoln.  So  here  is  no  taking 
away  of  any  former  act  of  parii:nneut;  it  refer- 
rcth  to  what  shall  be  futurely  amended  and  re- 
voked. 

The  next  they  objected  was.  Rot.  Pari.  R 
Ed.  2,  UK  8.  The  fryars  of  St.  John*s  at  Jeru- 
salem did  petition  to  imve  satibl'action  of  2,3j4/. 
taken  by  the  king  out  of  (heir  treasury.  Now, 
because  this  record  was  vouched  tvio  days  to- 
gether, I  desire  it  may  be  read;  and  upon  the 
readmg  it  will  appear,  to  be  upon*  another  pur- 
pose, *  Sur*  le  Hoy,  ^c'  (here  was  cause  and 
reason  why  the  king  should  make  satisfaction. 

The  next  record  w;»s,  Put.  26  Ed.  1,  m.  21/ 
and  that  was  highly  maunified  by  them :  that 
there  were  several  commissions  went  out  to 
enquire  of  gravawinibuSy  of  wools,  and  of  other 
parricuUrs,  *  de  custod*  maris;'  and  in  this  it 
wa>  atijrined,  t^  ir,  as  all  the  kiug*s  counsel 
took  tUeir  notes,  these  clauses  were  omitted  out 
of  tiiC  writ  that  concerns  the  forfeiture  of  lands, 
^oo*ls  and  cliattc>h,  or  stiziues. — This  commis- 
si; on  niukctli  nothing  to  this  purpose,  for  like 
ctjmiuissions  daily  come,  where  there  are  taxes 
laid  upon  men  heavier  than  ought  to  be.  Then 
a  commission  to  enquire  of  grievances  in  this 
kind,  wherein  an  answer  of  any  thing  unjustly 
taken  shall  be  restored,  but  not  a  word  to  im- 
peach this  royal  power.  Ani),  my  lords,  for 
the  penalties  in  tlic  writ,  SI  Ld.  1,  m.  SO, 
)>ower  to  seize  the  lands  and  goods  of  the  re- 
fusers, 20  Ed.  2,  in.  10,  under  forfeiture  of  all 
tlif'ir  goods,  B)  Ed.  3,  m.  5,  dors.  Claus.  12 
Ed.  *J,  m.  18,  dors,  that  the  penalties  and  com- 
mands were  as  high  in  this  commission  as  hefure. 

The  next  objection  was,  iliat  the  kings  of 
r.neland  have  always  consulted  with  their  par- 
liament concerning  the  defence  of  the  realm, 
a,nd  tliat  the  aids  and  suhsidies  ftir  defence  have 
been  granted  by  p u'liamint. — This  is  no  artju- 
tnent  to  impeach  this  royal  power;  for  if  in 
time  of  war  the  kin^i;  will  consent  to  ir,  shall 
ibiH  take  away  his  royal  power?  In  the  tiujL-s 
of  Edw.  8,  and  Kich.  2,  did  that  take  away  the 
kirm's  royal  power,  that  he  may  not  urdain 
standards  of  die  money  himself?  He  may  by 
})is  royal  power  c-ect  courts  of  justice :  shall 
that  take  at^ay  this  from  his  power,  because  the 
court  of  wards  was  erected  by  court  of  parlia- 
ment? 

Next  tht-y  objected  Rot.  Aim.  12  Ed.  3,  pars 
3,  ID.  22,  I'hat  Ed.  3,  was  so  penitent  for  whar 
be  bad  done,  that  he  sent  to  tne  archbishop  of 
Canterbury  to  pray  for  him ;  and  that  th«  pco- 
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pie  would  forgive  him  for  laying  those  taxea 
upon  them,  which  his  war  compelled  him  unto, 
and  he  would  never  do  the  hke  again. — You 
sh^dl  see,  it  was  only  to  pray  for  him  for  his 
voyage  into  foreign  parts,  (and  he  caused  the 
record  to  be  read,  beginning  thus;  *  De  excu- 
*  sando  regem  ver^\Js  populum,'  and  ending, 
'  de  gravaminibus*)  dated  at  Berwick  upon 
Tweed.  Your  lordships  see  nothing  by  this 
,  rtcord,  but  (he  de>ire  of  a  prayer ;  first,  to  praj 
for  the  king  for  his  voyage  beyond  seas;  the 
other,  concerning  the  charges  and  impositions. 
Soreiy  this  contribuLion  commanded  in  the 
shipftini;  businei-s,  nas  none  of  these  charges,- 
tail]  )ees,  or  impoMiiu us.  lliis  his  desire  to  the 
archhisliop  was  not  only  in  the  12th  year  of 
his  reign,  but  the  like  in  anno  25,  26,  and  50; 
so  surely  those  prayers  of  the  archbishop  were 
for  other  causes,  and  not  for  this,  which  wai 
for  the  dclence  of  the  realm. 

Next  they  do  object  Rot.  Franc.  7,  Rich.  J, 
m.  13.-  That  the  king  assigned  Tonnage  and 
Poundage  to  Henry  earl  of  Northumberland  for 
guard  of  the  seas. — My  lords,  it  doth  appear  bj 
(he  very  record  itself,  that  this  was  only  for  an 
ordinary  defence,  and  not  for  an  extraordinarj 
defence. 

Tlien  they  insisted  upon  the  Parliament-RoU 
13  Hen.  4,  m:  43,  the  office  of  measuring  of 
linen-cloth,  a  half-penny  upou  the  buyer,  and 
as  much  upon  the  seller,  and  other  fees  upon 
long-cloth  :  tlie  parliatnent,  13  Hen.  4,  de- 
clares it  to  be  a  void  office,  and  that  accord- 
ingly judgment  was  given,  13  Hen.  4.  Out  of 
this  he  would  conclude,  that  therefore  there 
should  be  no  new  office,  and  tliat  an  office 
granted  with  a  fee  is  void  in  law.-^For  answer 
to  diis :  First,  The  reason  why  that  was  a  Toid 
grant,  was  this ;  it  appeareth,  4  Ed.  1,  that  tlka 
office  of  measorage  of  all  woollen  and  linen* 
cloths,  was  one  entire  office.  If  the  king  wilX 
grant  that  to  another  man  which  did  intrench 
upon  the  former  office,  a  void  patent ;  there- 
fore a  strange  conclusion,  that  because  this  of- 
fice was  void,  therefore  no  new  office  to  be 
granted.  22  Hen.  6,  fol.  9.  The  office  of  sur- 
vcyiog  the  packing  of  all  cloth,  a  good  offiee. 
27*  Hen.  8,  fol.  28.  The  king  granted  to  on* 
to  ))e  his  surveyor,  a  geod  office.  Fitz-Her. 
snith,  because  it  had  no  fee,  therefore  it  was  a 
void  office.  And  now  at  the  bar  it  is  said,  be- 
cause it  hath  a  fee,  it  was  a  bad  office.  If  this 
rea^'on  may  hold,  all  antient  office<i  may  fidU 
34  Hen.  6,  office  to  be  marshal  of  the  King's- 
bcnch;  12  Hen.  7,  15,  to  be  warden  of  the 
fieet.  Nay,  it  taketh  down  all  offices  tljat 
have  been  erected  for  the  public  good,  and  upon 
ju^t  occasion,  as  the  office  o£  Subpoenas  in 
Chancery,  St.^r-Chamber,  &c.  All  those  with- 
in time  of  memory  must  be  shaken  by  this. 

In  the  next  place  they  object,  that  these  con- 
tributions, they  are  in  sub'^tance  impositions; 
and  that  the  king  should  not  impose  upon  the 
subject  by  his  charter,  or  by  his  writ;  but  it 
roust  be  done  by  common  consent  in  parlia- 
ment.— Your  lordships  have  observed  in  all  my 
discourse;  that  I  hare  not  insisted  any  way 
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upon  any  power  ofimposition,  neither  is  it  the 
question  in  the  business :  Tor  no  man's  property 
is  invaded,  no  seizure  of  any  man's  good»,  unless 
tbey  incur  it  for  couiempc ;  and  by  a  willui 
contempt,  the  subject  may  lose  bis  property. 
Therefore,  Dyer,  tbh  16,  and  13  Eliz.  fol.  296, 
if  the  king  w  ill  cemmund  his  subject  to^ome  into 
the  reahn,  and  he  will  not,  he  shall  furft^it  for 
his  contempt  all  his  i;oi>d8 ;  or  if  he  be  attached 
to  appear  in  the  courts  of  justice,  and, not  ap- 
pear, heUiatl  forfeit  his  goods,  iJ-t  lien.  6,  49, 
0  Hen.  7,  6.  If  a  man  ^ill  wilfuilv  cuutcmn 
the  king's  command  by  his  writ,  Le  may  be 
distrained;  this  he  incurreth  not  by  nn  inva- 
sion of  bis  property,  but  in  respect  of  his  con- 
tempt. 

Then  they  alledged  Rot.  Pari.  50  £d.  S,  m. 
34,  the  lord  Latimer,  he  was  sentenced  for  per- 
suading the  king  to  lay  impositions  on  the  peo- 
ple. My  lords,  I  have  looked  upon  .the  record, 
and  there  the  case  of  the  sentence  is  declared, 
that  be  himself  laid  the  impositions,  and  did 
take  upon  him  royal  power ;  and  theretbre  he 
was  justly  sentenced. 

At)d  for  the  sentence  of  Dr.  Manwaring,  it 
as  nothing  to  this  purpose.  'Ihis  writ  denieth 
not  the  property  to  be  in  the  subject,  but  saitli,* 
the  subject  hath  the  property;  and  therefore 
comroandeth  the  sheriB'to  distrain  him  if  he 
will  not  pay. — And  for  the  commission  d  Car. 
for  the  borrowing  of  money  for  the  Palatinate*, 
this  was  for  the  recovery  of  the  Palatinate,  and 
not  for  the  defence  of  the  realm ;  and  besides, 
it  was  called  in  by  special  order. 

In  the  next  place,  they  rjljrcted  and  shewed 
divers  record**,  that  the  knig  harh  paid  the 
vv'ages  of  divers  mariners  und  soldiers.  And 
•  I  do  agree  it.  Is  that  »n  argument  that  he  may 
not  command  the  mariners  to  be  sent  at  the 
charges  of  the  county  to  furnish  the  king's 
ships?  This  is  against  the  records  that  I  have 
remembered.  So  likewise  they  have  cited  21 
£d.  3,  rot.  77,  Kx  parte  Hemem*  Regisi  Tiie 
king  commanded  the  constable  of  his  cas'le  of 
B.  to  build  ships,  and  the  king  to  pay  for  them. 
So  he  doth  at  this  day;  he  hati)  biiiU  the  Sove- 
reign of  the  Seas,  and  paid  for  it. 

They  have  objected  Dr.  Concll'^  Look, 
which  was  called  in.  I  wij.li  they  had  read  the 
proclamation:  there  arc  three  cau-^es  vx\  rt«.scd 
rirst.  Because  he  had  writ  things  derogatory 

to  the  crown.  Seconnily,  For .  And  i  hirdl v, 

speaking  irreverently  of  the  common  law.  Ju^t 
like  to  the  men  who  do  not  spare  to'wade  into 
all  the  deep  mysteries  of  princes,  who  ar^  gods 
vpon  earth. 

For  their  objection,  that  the  king  hath  a  re- 
venue belonging  to  his  crown,  for  tlje  defraying 
of  all  ordinary  and  extraordinary  charges,  and 
for  the  guard  of  the  sea,  as  Tenures  by  Knight- 
Service,  Escuage,  Wards,  Marriages,  antient 
Demesn,  &c.  Tonnage  and  Poundage,  Ser- 
vice of  the  Ports,  and  Profits  of  the  Sea.  My 
lords,  it  is  not  for  us  that  nre  lawyers  to  look 
into  the  secrets  of  the  km^^s  revenue ;  he  hath 
high  officers,  as  treasurer,  a  id  under-treasurer, 
"that  look  to  the  s«cret9  oi'  hL>  estate,  and  they 


know  well  whether  his  ordinary  or  extraordi« 
nary  revenues  do  answer  more  than  bis  innual 
expence.  The  story  of  Acteon  might  deter 
men  from  looking  into  the  secrets  of  princes. 

For  his  tenures,  that  Knight-Ser>-ice  tenure 
was  originally  instituted  for  the  service  of  Scot- 
laud  and  Wales,  19  Rich.  3,  Fitz-IIer.  Guard. 
iC5,  and  Old  Tenure,  fo.  10.  The  duties  of 
Tonntif^e  and  i'oundnge  are  not  given  now  to 
the  king  by  acts  of  purliitnient ;  and  when  tbey 
vtere  given,  it  was  for  t^c  great  charges  of  this 
defeixe.  And  besides,  thobe  acts  of  Tonnage 
and  Poundage '  only  concern  tlie  ordinary  de- 
fence :  the  sending  foiih  of  the  75  ships  out  ot' 
the  Cinque-Ports,  it  was  but  tor  16  days,  at 
their  own  charges,  ^nd  for  the  Protitsofthe 
Sea  by  ituigeon**,  whales,  6lc.  is  it  a  proper  de- 
fence for  a  kingdom  f  And  for  llie  Serrice  of 
the  Ports,  you  may  remember  by  the  reconli 
shewed,  they  were  several  times  coimnimded 

*  ultra  senitium.dQbitum.' 

But  then  they  have  granted  one  case,  and,  I 
think,  but  one;  that  the  king  may  ordain  a 
Toll  in  a  fair  or  market,  or  grant  pontage,  or 
the  like,  because  there  is  an  *  ad  quod  dam- 

*  nuni/  and  thereupon  shall  be  an  inquiry,  <  fi 

*  putria  gravetur.* — The  king  may  grant  a  fair, 
without  an  '  ad  quod  damnum,'  if  in  his  judg- 
ment, 6lc. 

Rcf.  Scot.  1  Ed.  3,  m.  8,  A  writ  directed  tn 
the  treasurer  to  pay  for  the  shipping  at  \ir- 
mouth.  Aiy  lords,  it  doth  ^  ♦  rticularly  appear 
in  tl<e  record,  that  J.  S.  was  adq^tiral,  and  eok;; 
into  Scotland:  so  the  defciice  was  f^r  a  tbit  o 
war. — li  hath  been  inigbtily4nsisted  upon,  iha 
here  needeih  no  command  to  furnish  ships,  by 
the  king's  writ;  every  man,  by  the  instinct  ot 
nature,  will  do  it,  vvhere  there  is  a  ncas^ty; 
no  need  of  a  royal  power  to  command  it.— 
Purely  this  argument  is  made  by  the  pco};ie,t>r 
to  plt'ji>.e  the  profile.  What  will  the  couw- 
qnciiro  of  it  be,  but  tie  inrroducing  ot"  a  demo- 
cruticiu  §o\ernmeiir,  \\hen  every  man  sl>all  I'f 
his  own  defender?  The  God  of  h.isls  chc^f 
cupiains  and  leaders  to  c;o  before  his  penp.v, 
and  command  them.  But  to  give  the  peojJe 
.tlus  liberty,  that  eiery  man  shall  du  as  bf 
pleases,  and  make  a  defence  by  an  instinct  u 
nature,  is  a  strange  position.  ' 

iiut  it  hath  been  said  in  these  cases,  it  ;i 
better  to  sustain  a  miscliicf  than  an  iuconvenh 
ence:  by  this  inoonvenience  every  man's  pro- 
perty is  taken  away  from  him,  m  often  as  the 
king  plcaseth,  and  in  what  proportion  hepiea*- 
eih. — This,  though  a  maxim  in  law,  yet  it  gofii 
but  to  particidars :  but  the  loss  of  a  kingdoB 
is  both  loss  of  liberty  and  estate;  this  is  notti 
be  reckoned  among  tlje  miechiefc,  for  this  mis- 
chief destroyeth  both  bead  and  members. 
Therefore  I  do  marvel  to  hear  the  rule  of  Mr. 
Holborne,  Suffer  a  mischief  rather  than  an  in- 
convenience. 

The  next  objection  was  the  Parllament-Rofc, 
3  Hen.  4,  m.  29^  <  Pur  faire  dcs  baizes;'  tJj« 
was  the  petition  oT  the  commons,  that  ik 
commissions  granted  to  burroughs,  cities,  and 
towDs^  for  budding  of  barg«i  <^uU  ^  ^ 
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pealed.  The  king's  answer  for  the  present  is, 
They  s)u>uld  be  repealed  ;  but  for  the  iiiture, 
for  case  of  necessity,  he  would  advise  with  the 
lords. — It  dotli  not  appear  that  these  were 
cranted  for  the  building  of  any  ships  for  the  de> 
fence  of  the  realm. 

These  are  the  objections  that  have  been 
made  out  of  the  acts  uf  parliament,  out  of  tiie 
records,  and  reasons  they  have  insisted  upon.'— 
Kow  I  come  t)  their  exceptions  and  objcctftns 
against  the  writs  and  proceedings  in  this  matter. 

First,  they  say,  theie  was  no  aut^icient  danger 
represented  by  the  writ  4  Aug.  1 1  Car.  TI.ey 
say  a  supply'  by  the  Mittimus  comes  too  late  ; 
and  that  the  words  of  the  Mittimus  are  not  a 
good  atfirmative,  *  quia  sal  us  regni  periclitaba* 
'  tur.'  And  it  doth  not  appear  thet-e  was  any 
danger,  4  Aug.  11  Car. — For  this  I  httvej;iven 
it  an  answer,  that  it  was  not  necessary  to  re- 
present the  danger  in  the  vtrit.  The  king  has 
secret  intelligence,  he  hath  his  spies  abroad, 
his  anbassadors  beyond  seas;  he  knows  the 
daneer,  we  know  not;  nay,  he  knows  that 
which  is  not  fit  to  be  discovered,  and  those 
dangers  by  preparation  perhaps  diverted  ano- 
ther way :  it  is  not  fit  by  a  public  writ  to  reveal 
the  danger.  But,  my  lords,  for  the  satisfac- 
tion of  his  people,  he  hath  expressed  sufficient 
cause  enough  m  the  writ ;  *  Quia  salus  regni 
'  periclitabntur.'  They  gay  there  was  no  dan- 
ger represented  at  this  time  when  the  writ 
went  out.  That  is  mistaken,  for  the  writ  of 
Mittimus  doth  recite  the  writ  4  Aug.  and  (hat 
taith,  <quod  quidem  praedones,  piratae,  &:c.' 
which  shews  that  flauger  was  the  cause  of  the 
issuing  of  these  writs. 

Tiien  they  except  at  tliis  word,  salus ;  it  is  a 
physical  word,  and  si^nifieth  health,  and  you 
must  have  no  metaphors  in  writs.  Surely  "the 
grammarians  tell  us,  that  $alus  is  taken  *■  pro 
'  incolumitate,'  as  vtcU  for  safety  as  for  health. 
Metaphors  are  usual  in  writs ;  I  dare  he  bold 
to  speak,  there  are  more  metaphors  in  the  Re- 
gister than  in  any  book  :  Register  61.  Turba, 

Then  they  have  left  no'stone  unrolled  in  this 
case :  now  they  say  the  king's  testimony,  by 
his  writ,  is  insufficient  for  that.  lender  favour, 
the  teste  meipso  is  without  excef)tiun ;  we  are 
bound  to  give  credit  to  it.     1  Eliz.  fol.  105. 

*  Ne  exeat  regno;*  the  king  affirms  J.  S.  will 
go  beyond  the  sea,  saith  the  book,  this  aver- 
ment of  the  king  in  his  writ  is  not  traverseahle, 
you  shall  not  aver  against  it.  The  case  re- 
membered by  Mr.  Solicitor,  was  mistaken  by 
Mr.  Holbome  in  the  answer,  Hil.  20  £d.  1, 
coram  rege,  Rot.  14.  lie  saith,  these  words 
vouched  in  the  record  were  but  the  saying  of 
tlie  king's  counsel,  and  not  tlie  opinion  of  the 
aourt.  Clear  otherwise,  for  it  was  the  saying 
of  the  judges  ;  and  then  agreed,  '  Quod  domi- 

*  nus  rex  est  superlativum  record'  et  pneex- 
'  cellens.*  Will  your  lordships  give  credit  to 
the  marshal  of  the  king's  host,  to  the  certifi' 


tardy;  to  the  certificate  of  a  mayor  and  al- 
derman, by  the  recorder,  as  5  £d.  4,  30,  and- 
will  you  not  admit  of  the  certificate  of  the  king 
by  his  Mittimus? 

The  next  exception  was  taken  to  theScir*  Fac* 
that  this  Scir*  Fac*  oug1»t  not  to  go  forth  for  this 
debt;  and  gave  two  reasuns  for  it.  First,  Tha 
writ  of  4  Aug.  doth  direct  a  form  of  levying, 
which  is  by  distress,  or  imprisoning  those  tliat  ara 
rebels.  8ecoudiy,  It  is  no  debt  to  the  king,  and 
therefore  ought  not  to  he  levied  by  Scir'  Fac'.— 
My  lords,  for  thi*!,  this  duty  is  a  duty  tothe  com- 
monwealth ;  it  is  *  pro  defensionc  regni,  the- 

*  saurus  publicus  respicit  re^em  :*  whos6ever 
shall  detain  any  public  duty,  he  may  he  ques- 
tioned by  the  king,  as  the  head  of  the  bodj 
politic;  for  that  itappearcih,  27  Ass.  PI.  17,  it 
was  declared  that  J.  8.  and  J.D.  had  levied 
100  marks  on  the  county  for  the  array  of  cer-" 
lain  archers;, which  money  did  not  come  for 
the  profit  of  the  king.  Out  of  which  I  ob- 
serve two  things. — First,  This  money  that  wai 
for  archers:  the  money  was  levied  on  the  body 
of  the  county.  Sec»n<ily,  recovered  by  an  in- 
dictment at  the  king's  suit,  27  Ass.  PI.  17,  11 
Hen.  4,  fo.  2.  The  fees  of  the  knighta  of  the 
shire  that  serve  in  parliament,  they  are  reck- 
oned among  public,  duties  ;  therefore  the 
goods  of  a  stranger  may  be  taken  within  the 
town  to  pay  those  fees,  if  the  money  be  not 
paid ;  the  distress  may  be  sold,  for  it  is  for  a 
public  duty,  11  Hen.  4,  2.  So  are  the  books  : 
Regist.  19,  the  king  may  command  the  sheriiTa 
to  levy  these  fees,  as  well  within  his  liberty,  as 
extra.  Hil.  28  Ed.  3  rot.  57,  coram  re-^e.  Jurato- 
res  Hundredi  de  S.  they  make  a  presentment 
that  J.  S.  and  J.  B.  chief  constables  of  E.  paid 
wages  to  archers  which  went  not  bevond  sea. 
So  as  by  this  record  it  appeareth,  that  thes* 
public  duties  are  recoverable  at  the  suit  of  the 
king,  *  quia  ad  opus  dominis  regis.'  Pat.  14  Ed. 
1,^.  1, 14,  the  kmg  commandeih  an  account  to 
be  taken  of  the  murage,  and  how  the  sums 
levied  have  been  cmploved.  P.  15  Ed.  1, 
coram  rege  70,  dors.  Rippoii  was  besieged,  they 
pave  hostages;  promise  made  by  the  town  thac 
these  hostages  should  be  redeemed,  they  were 
not :  complaint  is  made  to  the  king,  and  it 
camo'tothe  King's-bench ;  and  these  moneys 
being  700/.  that  was  promised  by  the  town  for 
the  brinping  back  those  hostages,  was  ordered 
to  he  paid,  because  it  was  for  the  public  ser- 
vice.   So  for  other  things  that  are  *  pro  com- 

*  muni  militate,  inter  Communia.'  Hil.  5.  lib, 
4,  rot.  4,  Aurura  Reginae,  due  unto  the  queen, 
may  be  levied  by  process  out  of  the  Exchequer 
in  the  king's  name,  nothing  more  usual. — This 
Scir'  Fac*  is  grounded  upon  the  whole  matter,  the 
writ  4  Aug.  the  Certiorari,  and  Mittimus  ;  and 
commandeth  that  the  d&'endants  shall  shew 
cause  why  they  should  not  pay  the  moneys  as- 
sessed upon  them  for  the  public  service. 

My  lords,  I  have  done  with  the  Objections. 
I  shall  come  to  the  judicial  records,  24  Ed.  1, 
'  Ad  custodiam  maris.'  Berks,  an  inland  coun- 
ty, refused  to  contribute  the  names  of  those 
that  made  default,  were  certi^ed  into  the  Ex- 
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chequer ;  it  appeareth  hy  the  records,  ^hat.pro- 
cess  went  out  of  the  Exchequer  in  the  strictest 
manner,  *  A  capias  in  manus/  of  their  lands, 
tenements,  goods  and  chattels ;  and  that  their 
bodies,  witii  horse  and  armour,  be  sent  to  Ports- 
mouth ;  for  besiiles  the  doing  of  their  service, 
the  seizure  of  their  lands  and  goods,  24  the 
same  year,  Exc.  Remem.  Thcsaur.  On  the 
other  side,  J.  de  S.  gives  information  to'  the 
Chancellor  of  the  Exchequer,  and  barons,  in 
absence  of  the  I^ord  Treasurer,  of  the  prepara- 
tion of  men  in  Flanders  (this  being  remembi  red 
before  to  another  purpose).  It  appearcth  that 
after  consultation  had,  they  did  resolve  to  send 
forth  two  writs,  one  was  to  the  town,  the  olhrr 
to  the  T.  U.  Custos  Maris,  to  cull  all  for  de- 
fence of  the  maritime,  &c.  I'.xc.  Remcni'  Kcizis, 
524  Ed.  1,  Hot.  80.  lleory  Hussey  was  seized 
of  the  m;inor  of  W.  in  Berks,  he  was  assessed 
to  find  a  horse  *  pro  custod'  marit.'  He  com- 
plained in  the  Exchequer,  that  he  had  not  the 
whole  manor,  and  yet  ne  was  assessed  to  find  a 
"whole  horse  ;  he  did  not  come  and  say,  I  oucht 
not  to  be  taxed,  but  submitted  to  the  po^>er, 
and  desired  a  raanorly  contribution.  28  Ed.  1, 
Rot.  72,,  the  abbot  of  Roboi  tsbrirlge's  case,  re- 
membered on  both  sides,  divers  times  :  under 
favour,  the  joining  of  the  issue  in  the  record  is 
a  very  full  proof  in  the  cai/^e  ;  he  brought  a  re- 
plevin against  J.  S.  for  taking  his  goods  in  an 
inland  town  in  Kent ;  he  plcadeth  the  contes- 
tation between  our  king  and  the  king  of  France, 
and  I.ciL'h/)rne  as^^ined  keeper  of  ihe  sea,  that 
the  plaiutifi' was  asse<<sed  unto  7s.  Id,  anno  (?2, 
to  13£.  anao  23,  to  15s.  and  the  defendant  be- 
ing collector  did  distrain  ;  the  plaiufiiT  did  not 
say  in  bar  of  this,  that  he  ought  not  to  l»e  taxed, 
but  that  he  was  assessed  •  ad  inveniend',  ^x\* 
for  such  lands  :  the  defendant  s<iith,  the  plain- 
tiff holds  other  lands  in  the  county,  :ind  for  that 
land  he  was  assessed.  Now  tl.is  doth  admit 
the  power  of  taxing.  Ilil.  IC  Ed.  3,  Rot.  23, 
coram  rej;e  :  The  jury  of  Suffolk  did  present 
that  J.  RusslI,  and  others,  8  Ed.  3,  were  hob- 
bellers,  elected  in  the  hundred  of  T.  and  staid 
at  home.  They  plead.  Not  Guilty.  The  jury 
finds  thnt  J.  Kus^el  did  perform  the  service,  but 
J.  S.  did  not  pcnbrni  it,  therefore  committed 
to  prisnn,  and  paid  a  fine  unto  the  kin:;.  By 
this  record  it  apptarfih,  the  money  paid  to  the 
archers  and  h  >bi)ellers  was  at  the  count v*s 
charge.  Methinks  that  the  disclaimer  that  is 
by  the  commons,  13  Ed.  3,  Rot.  l*ar.  9,  ^  11, 
is  in  nature  of  a  judgment  in  this  case;  for 
there  tiiey  did  disci. tim  they  had  no  cognizance, 
and  t'lere  likewise  upon  their  own  concession, 
that  the  maritime  parts  ought  to  defend  at  their 
own  charges,  as  the  inland  parts,  the  inland 
counties.  This  concession,  13  Ed.  3,  is  a  stroni^ 
arj^uii  ent.  Pari.  21  Ed,  8,  rot.  20,  when  the 
co».m  ns  did  petition  for  a  suard  for  the  sea  : 
The  au^^wer  is.  *  S  it  cnard  fait,'  and  that  was 
at  the  ctiar^e  <<t  ili*  com. tit  s.  as  your  lordships 
knot%.  20  L.I.  3,  dit^rs  ordinances  made, 
which  ordin  -nces  made  Iwd  tlie  force  of  a  law  : 
The  king  a^id  his  council  did  ordain,  <  Quod 
<  emiie»  iili^  &c.'  vrhich  ba?e  such  a  quantity  of 


land  should  be  assessed  to  find  one  archer; 
one  hobbeller  XO/.  two  hobbeUers  vigiHt,  libr, 
unum  houiinem  ad  arma  25/.  This  ap}jcaTedi 
Rot.  Franc.  20  Ed.  3,  pars  1,  m.i  17,  lo  th« 
counties  of  Bedford  and  Bucks.  In  the  mum 
year,  another  orduiauce,  that  those  that  did  re- 
side with  their  faauiies,  *  cum  toto  po>»e,' 
within  six  miles  of  maritime  parts,  mere  excos* 
ed  from  finding  of  men  without. 

My  lords,  upon  the  occabion  of  this  senice, 
there  were  divers  refusals  nmde,  certificate  l« 
Mittimus  of  their  names  into  the  Lxchetfacr; 
as  in  this  case,  J.  T.  and  W.  G.  wereceitimd 
for  defaulters  amongst  others:  upon  this,  the 
court  of  Exchequer  award  process  ag.dnst  those 
men  and  other»,  which  was  a  *  Capias  in  manus' 
Seizure  of  their  lands  and  gootlb ;  they  came 
in,  and  pleaded,  they  resided  *  infra  sex  leocas/ 
i%ith  their  families  and  all  their  powets:  isaut 
joined  ;  upon  this,  the  jury  impannelled,  and  it 
appeared,  those  that  were  found  within  si 
miles,  judgment  quod  sine  die  ;  but  for  others 
they  were  imprisoned  aud  fined;  for  so  mnch 
land  as  they  had  without  the  six  miles,  for  that 
they  were  charged.  If  I  should  number  to 
your  lordships  aU  the  judgments  in  tliis  kind,  1 
might  speak  here  till  to  morrow  morning.  P. 
22  Ed.  3,  *■  inter  comnmnia,*  in  the  Esche* 
cjuer;  P.  25  Ed.  3,  m.  27,  P.  ^7,  aud  2U  Ed. 
3,  and  there  is  n  number  more  in  ^ther  yea^, 
as  29  and  30  Hen.  4.  And,  my  lords,  accord- 
ing to  those  judi: men ts,  Trin.  31  Ed.  3,  rut.  S, 
the  writ  went  forth  for  di5chcr::ing  of  such  as 
i\ave  resided  u|Mn  their  land.i  wit)>in  six  laiiis. 
Z\  Ed.  1,  Pip-i-RoU  ;  SMiie  discharged  becjiu?^ 
they  were  in  the  kinj^'s  «ieruce. — So  a*.,  rot 
h>rds,  outoi'  tlitte  records  thus  much  niav  le 
coiiecled.  F!r>t,  tiiey  ufiiiu»  the  king's  powtr 
i!i  a^se^sing  and  levyinjr.  And  secondl)*,  tliat 
they  are  grounded  upon  those  ordinance^  made 
by  the  king  and  his  council.  1  hirdly,  the  pro- 
cess went  out  of  the  Exchequer,  and  in  iLe 
king's  name.  M.  ^'2,  Ed.  3,  pari,  coram  Baro. 
Issue  joined,  whether  J.  S.  had  lands  to  the  va- 
lue of  -10/.  U)  tir.d  hobbeUers;  if  he  had,  then 
he  «  ns  to  do  it. 

My  lords,  I  have  now  done  with  the  iadiciil 
Precedents;  I  have  cited  some  few,  amongst 
many  others.  It  is  now  time,  after  so  ion; 
premise:?,  to  draw  to  a  conclusion:  wbcreui 
your  lojd^liips  have  heard  :  First,  that  the  kin? 
of  England,  he  is  an  absolute  monarch ;  ai'^i 
that  by  the  common  hiw  of  England,  all  th«.*e 
<  jura  summje  majestatis,'  are  inherent  in  !.:> 
person.  This  '  Supremum  Dominium '  for  all 
the  land  that  any  subject  holdeth,  it  is  df  rind 
from  the  crown ;  and,  as  Plowden  potteth  it, 
12  and  13,  that  there  is  a  tacit  condition  in 
law.  annexed  to  his  grant,  that  his  officers  may 
do  justice  to  execute  process  surely  upon  hi« 
grant.  This  tacit  condition  may  be  subject  to 
a  common  defence.  Supreme  jurisdiction,  both 
by  sea  and  land,  was  never  yet  impeached,  and 
from  him  lieth  no  appeal.  And  onginaUy*  by 
tlie  institution  of  the  laws  of  this  rewro/what 
was  once  in  his  band,  and  was  never  grwit«d 
from  him,  i*  stiU  ia  htm ;  be  l^th  ab«»lo» 
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power  of  concluding  war  and  peace :  All  tliese 
are  in  him  as  lie  is  an  absolute  monarch,  and 
boldeth  liiA  kin;:dom  under  none  but  God  hiiD- 
klf.  It  haih  appeared  a)$f>,  tliat  a  priucipal 
part  of  thi9  kingi)  otiice  coni^ists  in  the  defence 
of  the  realm  ;  timt  as  his  jurisdiction  is  hy  sea 
and  land,  so  is  Uii  defence.  And  this  hatli 
been  made  appear  to  your  lordships,  both  bv 
precedetas  beibre  VViliinm  the  1st,  and  since  : 
'  pro  comtnuni  utilitate/  and,  in  case  of  ne- 
cessity, the  kines  of  England  may  ordain,  by 
their  pnYclamation,  writs  or  patents,  by  the 
advice  of  their  council,  or  judges,  in  legal  mat- 
ters.  That  the  king  is  the  sole  judge  of  this 
danger,  both  for  the  prevention  of  it,  and  for 
the  avoiding  of  it.  Therefore  fur  us  to  distrust 
that  be  will  con^mand  too  great  a  power  or  aid, 
it  isi  a  presumption  against  the,  presumption  of 
law. — It  hath  appeared  hkewise  that  all  the  in- 
cidents of  defence  are  likewise  inherent  in  his 
majesty.  We  cannot  build  a  fort  or  castle  on 
our  own  ground,  without  license  from  him. 
Your  lordships  have  heard  the  precedents,  par- 
ticular and  general ;  precedents  which  have 
fjniversal  reasons,  '  quod  omnes  ex  debito  as- 
'  trictisunt;'  Writs  awarded  by  the  king's  royal 
power,  in  times  of  parliamenr,  when  parlia- 
ments were  sitting,  and  in  those  years  when 
grciit  aids  and  subsidies  were  granted  to  the 
king,  many  times  no  cause  declared,  nor  the 
occasion  discovered. — ^Tliere  is  no  act  of  par- 
liament made  to  take  away  this  power :  And 
the  judicial  precedents  which  your  lordships 
have  heard,  have  affirmed  this  power. 

jNf  y  lords,  if  there  were  no  law  to  compel  to 
tills  duty,  yet  nature  and  the  inviolate  law  of 
preservation  ought  to  move  us.  These  vapours 
that  are  exhaled  from  us,  will  again  descend 
lipon  us  in  our  safety,  and  in  the  honour  of  our 
nation.  Therefore  let  us  obey  the  king's  com- 
mand by  his  writ,  and  not  dispute  it.  He  is 
the  first  mover  amons:st  these  orbs  of  ours ;  and 
he  is  the  circle  of  this  circumference  ;  and  he 
js  the  center  of  us  all,  wherein  we  all,  as  the 
J i lies,  should  meet ;  he  is  the  »oul  of  this  body, 
whose  proper  act  is  to  command. — But  I  shall 
need  to  use  no  persuasions  to  your  lordships  to 
do  justice  in  this  aiuse  :  and  therefore  I  shall 
liumbly  desire  Judgment  for  the  king. 


The  Argument  of  Sir  FRANCIS  WESTON, 
Knt.  one  of  the  Barons  of  his  Majesty's 
Court  of  Exchequer,  in  the  Great  Cause 

of  SUIP-M0N£Y. 

Tn  Easter  Term  last,  there  was  a  writ  of  Scir' 
Fac'iwent  out  of  the  Exchequer,  directed  to  the 
sherttT  of  Bucks,  reciting.  That  whereas  divers 
several  sums  of  money,  specified  in  a  schedule 
annexed  to  the  writ,  by  virtue  of  the  writ  4 
Aug.  1 1  Car.  were  as^^essed  upon  the  several 
persons  in  the  schedule  named,  towards  the 
providing  of  a  ship  of  w«ur  mentioned  in  the 
tvrit,  which  sums  being  so  assessed,  and  not 
paid,  bv  writ  of  Certiorari  9  Martii  12  Car. 
under  the  great  seal  of  England,  the  names  of 
Itiose  several  perkons  wd  toau  asaaned  are 


certified  into  the  Chancery,  and  by  writ  of  Mit 
iiuus  daitd  5  Mail  IS  Car.  sent  into  ilic  Ex- 
chequer, and  there  to  be  proceedtd  upo »  ac- 
cordinj;  to  the  course  of  V.e  law.  The  .sheriff 
ut  Bucks  is  commanded  t>  warn  the  parties 
nanird  to  ajipear,  and  to  sht  w  caUie  why  they 
should  not  he  ch.irgnd  \v!th  thosf  several  buvA 
assessed  upon  them. — Hereupon  Mr.  Hampden 
a[)peareth,  and  deinandetlkOyer  of  the  wiit  4 
Aug.  of  the  Certiorari  and  Mittinins,  and  tlicir 
several  returns;  they  being  all  lead  nolo  him, 
he  salrh  th.u  iht  se  several  tvrits,  and  the  returns 
thereof,  aod  il>e  schedules  thereunto  annexed, 
do  not  contain  any  sufficient  matter  to  charge 
him  to  pay  the  20»-.  and  thereupon  demurred. 
Mr.  Attorney  General  saith,  that  they  do  con- 
tain suificieut  matter  to  charge  him.  And  there- 
upon the  demurrer  is  joined.  The  demurrer 
being  joined,  the  record  was  read-in  the  Exche- 
quer ;  and  the  cause  appearing  to  be  of  great 
weight,  it  was  adjourned  unto  this  place  in  the 
Exchequer  Chamber,  to  have  the  advice  of  i|U 
the  judges  of  England. 

Upon  this  record,  I  am  to  deliver  my  opi- 
nion ;  and  I  take  it  there  is  suflicient  matter  to 
charge  Mr.  Hampden  with  this  205.  And  so  I 
give  Judgment  for  the  king. 

Here  haie  been  twelve  days  spent  in  the  ar- 
guing of  this  case  at  the  bar :  I  will  confine  my- 
self to  two  hours  and  less,  though  not  tied  unto 
any  time.  The  way  to  he  short,  is  shortly  td 
find  out  the  points. — Cut  I  must  first  ohserT'C, 
in  what  state  this  cause  cometh  in  judgment 
before  us.  There  is  a  rule  in  law,  thai  if  a  mv.zi 
shall  demur  generally  to  the  writ,  he  rfoth 'con- 
fess all  other  matters  in  fact  that  are  alledgcd. 
The  reasons  of  it  are  apparent :  because  mat- 
ters of  fact  are  to  be  tried  by  jury,  and  mattcri 
of  law  by  the  judges.  So  in  this  case  aH  the 
danger  alledged  hj-  the  writ,  is  confessed  :  and 
the  matter  in  law  is  that  whicli  we  that  are 
judges  are  to  deliver  our  opinions  upon. 

It  hath  been  objected,  by  Mr.  Holbome,  that 
we  are  tied  to  the  writ  4  Aug.  for  that  writ  is 
the  ground  of  all,  and  upon  that  doth  all  the 
rest  depend.  It  is  true,  that  if  he  had  rehed 
upon  the  writ,  it  had  been  so.  But  his  demur- 
rer is  this  :  That  the  writ,  and  the  rest  of  the 
proceedings  with  the  schedules,  do  not  contain 
matter  suthcient :  so  that  now  they  have  not 
put  to  us  the  writ  4  Aug.  alone,  but  all  the  rest, 
U)  give  judgment  upon.  For  the  writ  of  Mitti-  * 
mus,  it  is  confessed,  that  in  that  there  is  an  ex- 
pression, that'  salus  regni  peril  litabatur,'  which 
IS  not  in  the  writ  4  Aug.— To  this  he  hath 
taken  exception,  that  *  salus  regni  periclitaba- 
*  tur,'  the  danger  is  at  the  present  time  of  the 
Mittimus,  and  doth  not  say,  *  periclitatur,'  4 
Aug.  11  Cur.  and  therefore  this  expression  now 
in  the  Mittimus  cannot  make  good  the  defect 
.  thereof  m  the  writ  of  4  Aug. — To  this  I  answer, 
that  the  demurring  to  all,  hath  confessed  all, 
and  yet  the  matter  in  the  writ  is  sufficient  to  • 
express  the  danger. 

Then  he  objected,  that  tatiit  signifies  health, 
and  not  safety ;  and  that  the»physiciahs  term 
it  so. — Bat  lawi  signifies  safety  as  well  as  heahbi 
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So  it  H  Englished  in  Cooper's  dictionary,  and 
so  it  is  taken  b^  poets  and  historians  for  safety. 

The  next  objection  was  to  the  writ  4  Aug. 
That  if  there  \vere  a  danger,  it  miiit  be  plainly 
expressed  in  the  writ,  &c.  The  words  are  <  dar 
*  turn  est  nobis  intelii^i/  &c.  How  cometh  the 
king  to  uiiderstaud  it?  the  danger  must  be  fully 
expressed. — For  this  I  hold  it  more  fit  for  a 
statesman  than  myself  to  give  an  answer  to, 
that  the  king  should  discover  his  intelligence ; 
whether  it  is  fit  to  make  known  to  all  the  world 
the  danger  the  kingdom  is  in.  But  yet  I  find 
that  iu  the  said  writ  4  Aug.  there  is  expressed 
both  danger  \^  pirates  on  the  sea,  and  that  the 
dominion  of  the  sea  is  like  lo  be  lost:  and  that 
these  are  dangers  to  the  whole  kingdom.  For 
the  Certiorari,  I  find  it  is  directed  to  the  shire, 
and  the  writ  of  Mittimus  to  the  court  of  Excbe- 
c^uer;  and  therefore  he  could  nut  take  excep- 
tion to  thete  writs;  whatsoever  I  shall  take  ad- 
varitage  of  it  must  be  contained  in  the  writ  4 
Aug. 

,  In  this  writ,  three  things,  as  dangers,  are  ex- 
pressed. 1.  The  danger  by  pirates.  2.  The 
danger  of  losing  the  dominion  of  the  narrow 
•eas.  And,  3.  The  great  peril  in  this  time  of 
war. — For  the  pirates,  I  shall  not  meddle  with 
them;  they  are  but  petty  robbers,  and  still  run- 
ziin^  away  :  the  portb  must  defend  themselves 
agamst  these ;  the  inland  counties  are  in  no 
dan^r  of  them. — I  will  not  insist  upon  the  do- 
minion of  the  narrow  seas,  though  that  is  con- 
siderable; for  in  the  defence  of  that  consists 
much  the  preservation  of  the  kingdom.  But  I 
shall  insist  on  the  danger  of  tlie  kingdom  ex- 
pressed in  the  writ  4  Aug.  thus,  *  Consideratis 
'  etiam  periculis  undiquaque,'  &c.  There  is 
danger,  there  is  peril  round  about  us ;  and  it  is 
by  reason  that  there  are  now  times  of  war,  we 
see  danger  on  ei«ry  side. 

There  are  two  things  trouble  this  point.  1. 
The  subject  suspects  tmit  this  is  only  a  pretence, 
and  that  the  kingdom  is  not  really  in  danger.  2. 
That  there  being  great  sums  of  money  raised 
upon  tliis  occiision,  this,  in  the  end,  will  be 
drawn  to  be  annual  and  perpetual :  but  if  they 
were  satisfied  that  the  kingdom  were  really  in 
danger,  likely  they  would  be  content  to  pay  the 
knoney  till  the  danger  be  over. 

Fur  ray  part,  I  answer  to  these  objections, 
that  it  IS  an  unworthy  supposition.  I  must  be 
satisfied,  and  I  am,  that  the'  kingdom  was  in 
danger  for  two  things :  one  reason  is,  because 
it  is  so  expressed  in  the  writ  4  Aug.  It  cannot 
be  denied,  but  that  the  kingdom  may  be  in  dan- 
ger. It  hath  been  conquered,  and  so  it  may  be 
again,  therefore  it  is  necessary  it  should  be  fore- 
seen and  prevented ;  and  somebody  must  do  it, 
and  who  better  than  tlie  king,  that  hath  the 
•are  and  charge  of  the  kingdom  f  he  saith  the 
kingdom  is  in  danger,  and  hath  so  declared  it 
by  his  writ ;  why  I  should  not  believe  it,  vi  hen 
the  king  hath  declared  it  so  by  his  writ,  I  know 
not.-T-My  other  reason  that  die  kingdom  is  in 
danger  is,  that  it  is  so  de  facto.  It  cannot  be 
unknown  to  any  man,  that  these  three  or  four 
years  last  pafet,  great  navies  havt  been  at  sea, 


and  great  forces  on  laad.  If  we  sboald  havs 
but  an  ordinary  defence  at  sea  by  shipping,  no 
man  can  tell  or  suppose  but  that  those  nariei, 
being  so  great,  may  land  where  they  will,  and 
in  as  many  places  as  they  will ;  what  spoil  ivould 
they  make  before  such  time  as  any  resistaacs 
could  be  made  against  them  ?  \ 

They  objected  here,  that  these  navies  ot  sea, 
they  are  engaged  in  war  one  witli  another ;  «• 
are  safe  enough,  we  need  not  Jear  them.  I  an- 
swer, they  are, I  chink,  engaged  in  good  earnest; 
but  who  knoweth  liow  soon  these  wars  maj 
end  ?  they  may  end  by  the  mediation  of  friends, 
or  the  death  of  some  one  person.  Aad  wbea 
there  is  a  great  oavy  at  sea,  and  forces  at  land, 
how  easy  is  it  to  remember  an  old  quarrel,  or 
to  pick  a  new  one  ? 

These  things  do  persuade  me  that  the  king- 
dom is  in  danger,  and  a  very  great  and  ju&t 
cause  to  make  preparation  for  defence.  And 
if  every  man  would  be  so  persuaded,  they  would 
not  deny  the  payment  of  the  money.  An  ex- 
ample of  this  nature  hath  happened  in  former 
times :  in  Henry  7th's  time,  it  appeareih,  b;  a 
record  on  the  king's  part,  PaL  1  Hen.  7,  pars 
3,  duo  ;  there  were  wars  between  the  king  of 
the  Romans  and  the  king  of  France;  tbejnere 
both  firiends  to  Hen.  7,  they  owed  him  no  iil- 
will ;  yet  by  reason  of  these  great  wars,  greal 
forces  at  sea,  and  great  forces  at  land,  tbp 
king  would  not  trust  them,  but  sent  fonh  bis 
proclamation,  to  command  tliat  watch  and 
ward  be  kept  over  the  sea-coasts ;  and  com- 
mand was  Jto  all  his  subjects,  that  upon  short 
warning  they  should  be  ready  for  det'enct 
of  the  kingdom.  So  this  may  well  be  an  ei- 
ample  for  the  course  that  is  now  taken,  for  de* 
fence  of  the  kingdom. 

r  shall  now  conie  to  those  reasons,  and  to 
the  records  that  have  been  objected  oo  either 
side.  I  shall  b^m  with  the  king^s  side,  becaofe 
that  layeih  a  char|!;eon  the  defendant— It  haib 
been  objected,  that  some  of  tkem  are  not 
warranted  by  the  record.  First,  say  thev, 
there  is  a  ship  commanded  to  be  provided,  aai 
money  must  be  levied^ :  but  in  the  end,  when 
this  great  sum  of  money  is  collected,  it  mu^t  Le 
disbursed,  no  man  knows  how.  No  such  tl.iK  j 
in  the  record. — ^To  this  I  answer,  the  rtc^rJ 
saith,  a  ship  must  be  provided,  and  the  sljerJ 
is  to  rate  the  county,  *  secundum  facoUaUi,' 
towards  the  same  ;  not  a  word  of  any  manf  t 
to  be  paid  unto  the  king.  It  is  a  ship  ttut 
the  sheriff  is  to  build,  and  to  assess  money  to- 
wards it.  '  .    I 

They  have  said  besider^  here  is  in  die  wrU 
a  command  for  the  imprisonment  of  the  part,^, 
and  tliat  his  liberty,  dearer  to  him  than  hu 
life,  and  his  goods,  wherein  he  hath  an  abso- 
lute property,  shall  be  taken  away.  Tbes« 
things,  they  say,  are  not  warranted  by  the  wnt, 
nor  by  any  thing  in  the  record. — I  answer  it  a 
not  warranted  by  the  proceedings  in  this  case; 
for  the  Scir'  Fac^  is  aot  to  shew  cause  why  the 
party's  goods  should  not  be  sold,  or  he  iinpn- 
sone'd,  but  why  he  should  not  be  chaigtd  «uL 
the  money  asscssid  uppn  bim. 
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They  say,  that  the  general  dfefeuce  of  the  sea 
lieth  upou  the  king  ;  because  lie  hath  where- 
withal to  do  it.  I  would  willingly  disbur- 
den 'myself  as  much  as  I  can  of  the  objec- 
tions :  a  general  answer  I  shall  give  to  these 
pprriculars. 

They  say,  the  king  hath  personal  service,  the 
•enice  of  tenants,  by  knights  service,  escuage, 
castle-guard,  grand  serjeanty,  petty  serjeanty. 
Is  the  king  bound  by  tlie^e  to  the  defence  of 
the  kingdom  ?  He  that  doth  look  on  their  ori- 
cinals,  will  not  say  so; -for  these  are  ^tenures 
Hjservcd  upon  the  several  grants  made  by  the 
king;  and  no  more  reasoii  is  there  that  the 
king,  by  this,  should  be  tied  to  defend  the  kinir- 
dom,  than  there  is  fur  the  lords,  that  are  sub- 
jects, and  have  the  like  tenure,  that  they  should 
he  bound  to  the  defence  of  the  sea. 

They  say,  he  hath  besides  these,  wards,  mar- 
riages, reliefs,  fines,  issues,  amerciaments, 
primer  seisin,  fines  of  alienation,  respites  of 
homage,  all  fruits  of* the  tenures  ;  which  all 
must  go  towards  the  defence  of  the  kingdom. 

I  answer  these  profits  are  casual ;  besides, 
if  he  be  not  bound  in  respect  of  the  tenures, 
as  aforesaid,  he  cannot  be  bound  by  the  fruits 
of  them. 

It  hath  been  objected,  that  the  king  hatli  the 
profit  of  the  sea,  as  royal  fiBhes,  whales,  &c. 
wrecks  at  sea,  treasure  trove,  royal  mines, 
ttc. — I  answer,  these  he  hath  by  his  preroga- 
tive, and  not  for  the  defence ;  neither  are  they 
fit  for  a  subject  to  have. 

You  say,  he  hath  particular  service  from  the 
Cinque  Ports  and  other  places,  as  from  Maiden, 
Colchester,  and  other  places ;  and  besides,  he 
hath  all  manner  of  customs,  and  in  regard  of 
these  he  is  bound  to  provide  for  the  defence  of 
the  sea.  It  is  true,  the  king  must,  for  an  ordi- 
nary defence,  use  the  means  the  law  hath  al- 
lowed him  ;  but  that  is  not  now  the  question  : 
it  is  for  an  extraordinary  defence.  Tlie  ques- 
tion now  ariseth,  if  it  were  asked  any  man, 
whether,  they  do  think  in  their  conscience  that 
tl»e  king  is  able  of  himself,  out  of  these,  to 
prepare  a  royal  navy,  without  help  from  the 
subject }  Ncjne  are-so  senseless  as  to  think  it. 

1  here  be  some  other  things,  to  which  I  shall 
give  a  general  answer.  It  appeareth  by  many 
records,  that  the  king  hath  paid  wages  to  sol- 
diers, and  sometimes  hath  hired  ships;  and 
unless  there  bad  been  a  consideration,  the  king 
would  not  have  done  it.— To  tliis  I  answer,  it 
was  for  ordinary  defence,  and  he  is  hound  to 
do  it ;  and  if  he  engaged  himself  by  promise  to 
repay  onto  them  their  charges,  I  can  say  no 
more  but  this,  that  every  honest  man  that 
makes  a  promise  will  perform  it,  and  so  is  the 
king  bound  to  perform  his  promise  :  for  that 
which  honesty  binds  others  to  the  performance 
of,  honour  binds  the  king. 

I  shall  come  to  those  things  to  which  a  more 
particular  answer  is  to  be  given.  The  charge 
Leth  getieral  upon  the  whole  kingdom,  which  I 
•hall  divide  into  three  parts.  1.  The  Ports.  3. 
Ihe  Maritime  Counties.  And,  5.  The  Inland 
Gouacies :  Aod  to  those  thne  I  will  apply  the 


records.  1.  For  the  Ports ;  they  are  of  two 
kinds,  the  Cinque  Ports,  and  the  Ports  at  large. 
What  services  are  due  from  the  Cinque  Ports, 
is  expressed  in  Libr'  Ruhrico,  in  the  Exche-  . 
quer,  that  they  were  to  find  52  ships,  and  34 
men  in  every  ship,  for  fifteen  days;  which 
Cometh  to  1188  men.  The  ports  at  large  are 
tied  to  no  certain  service;  it  will  appear  by 
most  of  these  records  which  I  shall  apply,  that 
the  Cinque  Ports  have  been  charged  with  more 
than  their  due,  and  the  ports  at  large  equally 
with  the  Cinque  Ports.  Pat.  25  Job.  m.  6,  the 
king  sent  his  writ  to  -the  Cinque  Ports,  and 
thereby  commandeth,  '  quod  umnes-  naves 
paratc,  &c.  et  homines;'  he  doth  not  here  tic 
them  to  a  number,  but  all  must  go.  Claus.  17 
Job.  m.  7.  Here  the  king  sent  his  writ  Baroni* 
bus  suis  de  Rye,  a  member  of  the  Cinque  Ports, 
'  Quod  venire  facialis  omnes  naves  apud  Quin- 
'  que  Portus ;'  this  was  general,  as  the  others ; 
all  die  ships,  not  tied  to  the  number  of  53. 
Claus.  14  lien.  S,  m.  13.  A  writ  went  out  to 
Portsmouth,  being  a  port  at  large,  to  provide  a 
galley, '  et  eam  muuirefaciant  cum  liominibus, 
'  et  quod  promptietparatisint  ad-proficiscend^ 

*  cum  necesse  fuerit.  So  here  is  a  particular 
charge  upon  Portsmouth,  not  bound  imto  it,  to 
provide  a  galley  with  all  manner  of  munition^ 
Claus.  05  £d.  1,  m.  5,  dors.  A  writ  wenj  unto 
Guernsey,  a  port  at  large,  to  make  a  ship  ready 
as  of^en  as  need  should  require,  *■  de  contribu-  ' 
'  tione  faciend'  pro  navibus  quoties  opus  fcierit.^ 
Pat.  9  Ed.  9,  pars  2,  m.  26.  A  writ  goeth 
forth,  and  that  was  directed, '  Ballivis  et  probif 

*  bominibuscomit'Southnmpton/  to  make  <  pro* 
'  visionem  navigii  sumptibus  propriis;'  no  pro- 
mise from  the  king  to  pay  this  again.  Clans. 
20  Ed.  2,  m.  7.  A  writ  goeth  to  the  sheriff  of 
London,  and  that  recitcth  a  charge  formerly 
laid  upon  the  city,  and  upon  Kent,  for  finding 
of  12  ships;  London  to  find  9  shi^s,  and  Kent 
3,  and  forty  men  in  every  ship,  *  ad  sumptus 

*  illarum.'  Claus.  20  Ed.  8,  m.  8.  A  writ  di- 
rected to  the  bailiff  of  Yannoutb,  which  is  nono 
of  the  Cinque  Ports,  and  they  were  charged 
with  two  ships  at  their  own  costs.  And  tho 
same  command,  in  the  same  roll,  for  all  ships 
of  50  tons  to  be  ready.  Rot.  Scot.  10  Ed.  3, 
m.  12.  That  writ  rcciteth  the  general  obliga- 
tion that  they  are  bound  in  to  defend  the  king- 
dom, almost  in  the  same  words  mentioned  in 
this  writ ;  it  reciteth,  that  every  man  should 
be  assessed  <juxta  statum  et  facultates,'  so 
there  was  a  contribution  ;  then  cometh  in  the 
clause '  ultra  illam  pecunis  summam  debit'  pro 
<  servitiis.'  It  is  true,  indeed,  the  kiiig  did  paj 
towards  this,  l^ut  it  is  eipressed  to  be  of  his 
mere  grace  and  favour.  10  Ed-.  3,  m.  2,  dorv. 
A  writ  to  VVinchelsea,  a  member  of  the  Cinque 
Ports,  and  that  was, '  Quod  omnes  naves  sint 
parata;,'  both  of  the  ports'  et  aliarum  villanim  -* 
and  the  reason  is  expressed,  because  without 
tlieir  help  the  king  was  not  able  to  defend  the 
kingdom ;  and  appointed  them,  by  that  writ, 
that  the  ships  should  be  ready  victualled  for 
thirteen  weeks ;  whereas  the  ordinary  time  was 
but  for  fifteon  dayi.    Vat,  \%  £d,  5,  m.  8. 
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There  a  writ  goeth  forth  to  the  sheriflf  of  Kent, 
and  to  the  barons  of  the  C'inque  Ports,  whereby 
they  were  all  coaimanded  to  look  to  (he  custody 
of  the  sea-coasts;  here  are  the  maritime  town^ 
and  port  towns  joined  together.  26  Ed.  3,  ni. 
£2|  dors.  A  writ  to  Siuthumpton,  <  ad  congre- 
*  gaiidum  naves.*  In  the  same  r  >ll,  m.  8,  more 
wnt»  to  other  towns.  Pat.  1 2  Ed.  3,  pars  4, 
ro.  3.  There  was  a  command  that  all  that  d%vell 
vitliin  the  isle  of  Thanet,  from  16  to  60,  should 
be  ready  to  defend  the  sea-coasts,  an«l  this  wa^ 
'juxta  staCum  et  facultates.'  Uot.  Aim.  13 
Kd.  3,  m.  12 f  Yarraoulli  charged  with  4  ships, 
and  in  each  ship  '24  men :  whereas  usually  it 
was  but  21  men  in  a  ship,  now  I  think  they 
are  come  to  sixscore  men  in  a  ship.  There  arc 
an  infinite  number  of  rolls  to  tins  purpose,  to 
charge  the  pott  towns. 

I  come  now  to  my  second  division,  which  is 
maritime  towns.  Pat.  48  Hen.  3,  m.  4,  dors. 
A  writ  went  to  the  shetiil*5  of  Norfolk,  reciting, 
That  shit>s  and  soldiers  had  staid  there  lon(r, 
and  that  they  were  intending  (o^depart,  because 
.  their  forty  days  were  past :  Command  was,  that 
tliey  should  stav,  *  donee  aliud  inde  maudatum 
«  fuerit.'  Claus.  23  Ed.  1,  m.  5,  dors.  There 
tiere  writs  directed  ro  the  shi  ritfa  of  Southamp- 
ton, Dorset  and  \Vilf>,  che^e  ihree  are  all  mari- 
time couuties ;  A  command,  tliat  they  sliould 
raise  three  thousand  men  to  defend  the  co2Sts. 
Pat.  24  Ed.  1,  m.  17.  A  writ  directed  to  tlie 
sheritis  of  I  iiicoln,  York,  and  Northumberland, 
to  assist  certain  commissioners  to  take  up  an 
hundred  sltips,  with  a  competent  number  of 
men,  these  are  to  maritime  counties  :  The  like 
writs  go  to  the  sheriii's  v{  Sussex  and  South- 
ampton, and  these  for  the  preparation  of  ships, 
and  to  take  them  wher^suever  tl)e>  are  to  be 
found.  Rot.  Pat.  25  Ed.  1,  m.  6,  writs  went 
to  Southampton,  Devon,  C-ornwal,  Dorset,  and 
many  other  places  that  were  maritime  towns, 
for  arresting  uf  ships,  and  raisint;  of  men.  But 
the  rolls  I  might  most  insi.st  upon,  are  only 
these ;  Til  but  nane  thorn  :  Pat.  24  Ed.  1,  m. 
16,  Ex  parte  ReiiK  in.  Rtgi^,  et  rot.  78,  Clans. 
C5  Ed.  1,  m.  26,  Ciaus.  13  Ed.  3,  m.  14,  pars 
1,  dors.  Scot.  10  C(l.  3.  m.  9,2,  liy  all  which 
it  appears,  wn  only  the  port^,  but  the  maritime 
counties  have  contiiliutcd  to\var<]»  the  charge 
of  the  dclijuce  of  rhe  kiij^<!oiu.  And  the  «»ther 
fide  do  hardly  deny  i^  btii  that  the  maritime 
towns  may  be  chaiiied. —  1  will  open  it  plain, 
that  it  is  for  their  case  to  bring  in  the  inUuid 
counties.  This  cau^e  is  not  of  so  great  conse- 
<|Uencc,  as  i^  ci>nce4Vtd  ;  for  if  ihe  port-towns 
and  murifnie  towns  may  be  cliarced,  then  it* 
brin^etli  but  in  the  inland  counties.  In  Encr. 
land  a;;d  Walts  there  are  fl*L\-Lv%o  couutios, 
thirty-three  of  these  are  inritiine  roniuies ;  so 
the  inland  couiiLus  are  hot  uiiietHen  at  tlic 
most,  and  they  conirihute  but  to  a  fourth  part 
of  the  charge  for  the  iJe'cnct-  of  ihe  kingdom. 
And  so  much  to  luy  second  division  of  mari> 
time  towns. 

3.  To  the  tliird  division,  which  is  of  Inland 
Counties,  that  they  have  been  charged  ;  1  siiall 
luukc  thtti  appear,  that  tht;  (^c»tar  part  ttf  th<;m 


have  been  charged  formerly  for  this  manner  of 
defence.  They  objected,  that  tbe  county  of 
Bucks  is  an  iidan<(  county,  and  that  Mr.  llamp- 
deu  dwells  there ;  and  therelbre  no  reason  be 
should  contribute  to  the  defence;  no  iulaod 
couniy  ever  did  it*,  say  they.  There  may  be 
two  reasctns,  why,  in  former  tiroes,  the  writ*  for 
the  most  part  went  to  the  ports  and  in<iritiu.e 
counties.  1.  Because  they  have  tbe  bcneui  of 
the  seas  by  exportation  and  importation  ot  ihtir 
);oods.  And,  2.  Because  they  are  tontiuually 
in  danger  of  pirates  and  rohbera ;  and  tlr 
nearer  for  a  sudden  defence,  thau  the  iulaod 
counties  are.  But  this  cannot  be  lield  for  a 
sudicient  reason,  that  Uiey  only  that  are  ne:;r 
the  danger  should  be  put  to  defend  the  wlwlt 
kingdom.  I  am  sure  the  inland  ^omnties  re- 
ceive great  pains  and  profits  by  the  commo- 
dities from  the  port-towns;  and  they  are  the 
more  in  safety,  the  stronger  the  sea-coasts  are 
kept :  and  therefore  no  reason  but  that  ii  tj 
should  contribute  towards  the  charge  of  the  dt- 
ience  of  the  ^ea.  For  all  the  writs,  sa>e  ooe 
commission,  have  gone  to  be  for  the  general 
defence  of  the  kingdom;  then  no  reason  hut 
inland  counties  should  he  charged.  If  il-ey 
say  they  never  did  it,  it  is  a  strange  preHnp- 
tion,  that  because  they  never  did  it,  they  never 
will  d<i  it.  A  man  cannot  excuse  himse<f,ihat 
because  he  never  paid,  lithe  to  such  a  vicar«bi 
such  a  parson^  that  therefore  he  witl  uoa 
pay  it. 

I  shall  go  to  the  records  tint  chaise  the  is- 
land counties.  Claus.  48  lien.  3,  m.  2,  a  «m 
directed  to  the  mayor  and  bailiff  of  Bediurd, 
an  iidanil  county ;  it  doth  recite,  that  divert  of 
that  town  were  called  to  go  with  the  kinj;  to- 
wards the  sea-coasts,  '  contra  hostilem  inra- 
'  sioncm,  et  nunc  necesse  est,  et  causas  fotUiic' 

*  ut  levari  fac*  et  expensas ;'  .and  appoint  at 
\%  hat  rate  they  shrmld  levy  it,  the  horsemen  were 
to  have  eight  pence  per  day,  and  the  foounen 
four  pence.  Claus.  18  lien.  S,  m.  7.  A  writ  di- 
rected to  the  sheriff  of  Ikmcingdon,  nbereb» 
tlie  men  of  that  county  were  commanded  (o  z<i 
to  liondon  and  from  thence  to  the  sea-coasts,  lor 
the  deience  of  t)»c  kiogdoni.  Kot.  Scot.  1a. 
Remem.  Regis  24  Ed.  1,  m.  78,  dors.  A  wr.r  :< 
directed  to  the  sherilT*  of  Berks,  and  ihi»  i>io 
dihtniin  men  t(>  make  i^ood  the  cu»tody  of  tre 
scu-coasts.  Rot.  26  Ed.  1,  m.  5.  TIjc  ba 
writs  were  directed  to  ihc  sherifls  oflkrubrd, 
Essex,  Nottingham,  Derby,  Huntington,  C'aiu- 
bridge,  6cc.  and  almost  to  all  the  inland  cuua- 
ties,  *  pro  custodia  niaritima/  all  to  cooie  to 
London,  and  to  ^o  from  thence  to  the  st^- 
coasts,  for  the  defence  thereof.  Claus.  13  Fd. 
S,  pars  1,  m.  14«  dors.  A  writ  goetb  out  to 
Oxford,  'ad  distringendum/  for  waECS,  *  p«« 

*  cuKtr)dra  iwaritima  ;'  one  man  was  distraioti^t 
and  he  pleaded  he  had  been  charged  in  Wilb, 
and  ought  not  to  be  charged  in  anotlier  county, 
and  for  this  there  went  a  Supersedeas.  Kot. 
\  i:igii  1  Hen.  4,  in.  10.  A  writ  was  directed  to 
the  sheriiirs  of  Nottingham  and  Derby,  4»o  IB- 
land  counties,  and  this  was  to  proclaim '  ^o(4 
<  ouuies  homiaes;  inter  X6  ^  ^,  porati  «iot|&C'* 
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to  go  wi^h  the  kaog,  within  the  kkigdom,  where 
he  plei^.  Clavs.  1  iUc.  8,  m.  18.  Wrks 
were  directed  to  the  mayor  and  bailiffs  of  Hun- 
tington and  Cambridge.  Xbid  roll  is  cited  b^ 
the  counsel  for  the  defendant;  and  in  part  it 
aiaketh  for  the  defendant,  and  in  part  fg^ainst 
him.  The  efSect  of  it  is  tiiis :  the  writ  is  directed 
to  the  bailiff  of  Huntington,  and  tins  recites  a 
former  writ  to  provide  barges,  called  Ballin- 
gers,  with  forty  and  fifty  oars  a-pieoe,  like  to  a 
galley,  at  the  charge  of  the  most  rich  men,  and 
tbJs  was  *  ad  cuttod.  maris.'  And  the  like 
writs  went  to  tJbe  towns  of  Nottingham,  Glou- 
cester, and  Warwick,  and  divers  other  places ; 
these  vessels  were  not  devised  then,  I  find  them 
used  before  in  Edward  the  third's  time.  In 
the  Parliament  RoUs,  2  £d.  4,  m.  S«,  the  com- 
mons did  complain  that  a  commission  was  gone 
forth  for  the  making  of  these  barges.  True, 
upoo  A  petition  of  the  commons,  the  king  saith, 
he  will  advise  with  his  lords :  there  is  no  more 
done;  bat  upon. this  they  cease.  I  have  now 
done  with  the  precedents  on  the  king's  side, 

I  shall  now  come  to  that  which  bath  been 
said  on  the  defendant's  side  for  their  discharge. 
Aod,  first,  for  the  acts  and  petitions  in  par^a- 
meaty  which  are  weighty  and  considerable.— 
First, for  the  statute  De  Tallagio  nonConceden- 
do,  which  was  in  the  time  of  £dw.  1,  it  hath  been 
doubted,  whether  this  be  a  statute  or  no.  I 
me  no  colour  of  doubt,  but  that  this  is  a  sta- 
tute; it  is  printed  amongst  the  statutes,  end 
ever  accounted  for  a  statute :.  and  in  the  Peti- 
Cioo  of  Right,  it  is  recited  for  a  statute.  And 
to  say  it  is  no  statute,  because  the  Parliament- 
Roll  is  wanting ;  if  it  should  be  disallowed,  it 
would  draw  a  great  inconvenience  with  it :  for 
private  men  might  embezzle  the  records,  and 
then  if  the  records  were  wanting,  the  act  of 
-parliament  should  be  void. 

It  is  an  act  of  parliament,  no  question ;  but 
the  question  is,  whether  the  provision  made  by 
this  writ,  be  within  the  meaning  of  this  statute. 
*-And  I  conceive  it  is  not ;  for  there  are  two 
words  in  this  statute  observable,  Taillage  and 
Aid.  By  *  no  aid'  here,  will  \oo  take  away  the 
aid '  pur  fits  marrier,  or*  purhdrefitzchavaiier ?' 
By  <  no  taillage,'  wUl  you  have  it  so,  the  king 
shall  demand  no  sum  of  money  ?  Then  if  you 
will  give  it  this  lai^e  construction,  you  will 
take  away  all  fines  and  amerciaments  that  are 
due  to  the  king»  all  lawful  impositions;  and 
aorely  this  was  not  the  iutent  and  meaning  of 
this  statute  v  but  it  was  only  to  take  away  all 
taxes  and  taillages  that  were  unlawful. .  If  they 
were  lawful,  this  statute  meddled  not  with  them. 
^Now  that  no  taillage  is  to  be  taken,  it  appears 
in  the  Parliament-Rolls,  13  Hen.  4,  m.  4S, 
where  an  office  was  granted  by  the  king,  with 
a  fee,  for  the  measuring  of  linnen«cloth,  that 
the  subject  should  pay  him  a  certain  sum  of 
money  for  every  piece  measured;  whereupon 
at  the  parliament,  the  commons  complain,  that 
this  was  an  unjust  imposition,  and  they  desire 
that  they  miriit  not  be  cbaiiged  with  this  kind 
of  taillage,  which,  as  was  appacpnt,  was  unjust, 
tad  so  they  had  present  rehaf  against  it. 

3rf)u  111, 


The  nexJ;  aa  of  parliament  is  14  £dw.  3,  thfi 
second  parliament  of  that  year,  three  parlia- 
ments being  held  that  year.  The  commons 
grant  the  king  a  certain  sum  of  money,  for  ilie 
great  business  he  had  as  well  on  this  side  the 
sea,  as  beyond ;  but  after  a  cessation  of  the 
troubles,  then  tlie  king  is  to  be  at  tlte  chai;g6 
of  the  iiitnre  defence ;  thereupon  the  king 
grasteth  this  shall  nut  be  had  in  e^emplum,  an4 
that  they  shall  not  afterwards  be  taxed  withoyt 
parliament :  and  this  is  the  strongest  thing  that 
I  have  heard  objected. — It  requirelh.  a  good 
answer ;  the  words  are  plain,  no  charge  no 
question ;  but  this  is  a  charge.  X  looked  into 
the  Petition  of  Right,  and  it  is  not  there  men* 
tinned,  nor  amongst  those  acts  of  parliament 
that  are  in  the  margin ;  hut  the  reason  why  it  ' 
was  oniittcd,  I  know  not. — I  observe  in  this 
act  of  parUament  a  subsequent  clause,  that  will 
go  iar  to  the  answer  of  thb  objection ;  for  nei- 
ther in  the  acts  of  parliament,  nor  in  the  Peti- 
tion of  Right,  is  there  any  mention  made  of  tjie 
defence  of  the  kingdom ;  if  the  king  bad  been 
bound  to  defend  the  kingdom,  could  1^  parlia- 
ment have  accepted  this  as  a  kindness  at  bit 
hands?  14  £dw.  3.  Tiiis  aot  was  made,  vet  jtbe 
aids  continued,  none  of  these  writs  found  till  i4i 
£d.  3,  Rot.  Franc.  24.  £d.  8,  m.  9,  &  36,  there 
went  out  commissions  to  arcay  men,  to  the 
counties  of  Suffolk,  Dorset  ana  Someraety  for 
the  defence  of  the  maritime  parts ;  within  eleven 
years  after  the  making  of  the  statate.  Ret. 
franc.  26  £d.  3,  m.  5,  the  hke  writs  to  4ie 
earl  of  Huntington,  *  Considerantes  quod  onmes 
'  incohe  tennntur  de  jure  ad  defendend'  in  pe* 

*  riculo ;'  and  tliat  they  shall  array  the  men  in 
this  county,  and  to  bring  them  *  ad  custodiend' 

*  mare;'  and  by  this  it  is  recommended  for  the 
erecting  of  beacons,  which  is  the  first  directieii 
of  that  nature ;  so  here  is  a  new  charge,  and 
within  eleven  years  after  the  making  of  the 
statute.  The  same  year  likewise  there  went 
writs  to  the  sheriffs  of  Nottingham,  Derby, 
Salop,  Berks,  Middlesex,  Bucks,  Northampton,  ' 
&c.  So  though  these  writs  go  almost  into  ever/ 
county,  and  divers  other  writs  of  the  like  ne* 
ture,  as  Rot.  Franc.  28  £dw.  3,  m.  d4j  yel  as  I 
said  in  no  aot  of  parliament  extant^  nor  in  any 
writ  that  ever  went  forth  that  I  can  find,  there 

is  any  thing  appears  to  charge  the  king  with  the 
defence  of  the  kingdom,  and  in  all  of  them,  no 
distinction  made  between  the  porC-towns,  ma- 
ritime-towns, counties,  aqd  inland-counties; 
bnt  that  all  of  them  are  generally;  chargeable* 
And  for  the  rest  of  the  acts  of  parliament,  thej 
all  mentioned  in  the  Petition  of  Right,  and 
therefore  I  pass  them  over.  There  is  in  those 
acts,  provision  against  loans  and  grievances; 
but  this  clause,  for  the  defence  of  tl^  kingdom, 
I  find  it  mentioned  in  no  act  of  parliament  but 
this  of  14  Ed.  3,  before  mentioned. 

I  will  now  come  to  the  petitions  in  parlia- 
ment s  Rot.  Pari.  13  £d.  3,  m.  9, 11.  It  was 
there  declared  to  the  commons,  that  the  French 
had  invironed  the  island  of  Guernsey,  and  all 
this  was  for  drfuult  of  a  navy  upon  the  sea;  and 
therefore  it  wat  needful  to  consider  how  tliif 

.3z 
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might  be  regfuned.  It  was  answered  by  the 
commons,  Thut  concerning  the  right  and  guard 
of  the  sea,  they  desire  to  give  no  advice,  say- 
ing, they  have  no  cognizance  of  things  concern- 
ing the  sea;  but  if  there  be  occasion,  the 
cinque- pons  are  to  be  charged :  and  said  fur- 
ther, that  in  the  marches  of  Scotland,  they 
were  to  defend  the  kingdom  against  the  Scots : 
but  that  this  kind  of  defence  should  lie  upon 
them,  was  never  heard  of. — I  will  give  you  an 
answer  to  your  acts  of  parliament,  and  peti- 
tions of  parliament,  by  putting  of  a  case.  I 
will  aduMt  you  have  an  act  of  parliament  as 
strong  as  you  can  make  it,  that  the  whole  charge 
of  the  defence  of  the  kingdom  should  lie  upon 
the  king,  and  not  upon  the  subject,  in  case  of 
any  sodden  invasion.  Admit  there  was  a  greater 
power  at  sea,  than  the  king  was  able  to  make 
defence  against;  then,  I  pray,  whether  should 
this  not  give  way  to  the  present  necessity,  or 
thcfkingdom  should  be  lost }  Is  it  not  better  to 
endure  a  mischief^  than  an  inconvenience? 
If  you  say,  the  acta  of  parliament  sfaoolfl  give 

way  to  necessity,  then  you  have  answered  all 

you  'have  objected  : — Thi&  is  not  the  only  case 

of  necessity.    I  shall  put  you  another  case, 

when  acts  of  parliament  must  give  way  to  ne- 
cessity :  that  if  a  man  be  attainted  of  treason, 

he  is  disenabled  to  inherit  by  act  of  parliament; 

but  if  the  kingdom  should  descena  to  such  a 

man,  then  the  act  of  parliament  should  give 

way  to  it.   And  shall  not  the  acts  of  parliament 

give  way  to  necessity  for  defence  of  the  king- 
dom ?  What  though  there  have  been  petitions 
.  in  parliament  to  have  it  decreed,  that  this  kind 

of  charge  should  not  be  laid  upon  the  subject  ? 

Admit  it  had  been  so  decreed  in  parliament, 

yet  by  the  law  of  equity  they  ought  to  be 

charged ;  and  in  all  reason  they  ought  to  be 

charged  towards  the  defence  of  the  kingdom ; 

and  that  for  three  respects.    1.  For  the  ren- 

ion  given  in  the  writ,  *  Quod  omnes  tangit  per 

*  omnes  debet  supportari :'  which  is  but  equity. 

S.  The  king  is  trusted  witli  the  defence  uf  the 

kingdom,  and  therefore  it  is  fit  he  should  have 

means  wherewitli  to  do  it. 

But  you  say  he  may  call  a  parliament,  and 

they  will  give  him  nieans  wherewith  to  do  it. 

It  is  true,  this  thing  in  Question,  if  it  had  been 

done  by  parliament,  it  nad  been  done  by  the 

happiest  means.;  hut  bccause'he  might  have  it 

by  parliament,  must  hetlierefore  have  it  no 

other  ways?  Tiie  qqestion  now  is.  Whether 

what  is  done,  may  be  done  without  a  paHia- 

mcnt  or  no?  What  is  done,  is  done  by  the 

great  seal,  which  is  the  next  authority  to  a  par- 

iiamtfiu.     What  if  an  enemy  had  come  before 

the  parliament  hud  met,  or  before  they  bad 
,  granted  any  ard,  should  the  safety  of  the  king- 
dom depend  upon  such  contingencies?  God 

forbid.     VVill  you  have  forces  on  both  sides, 

and  restrain  the  king  to  his  power  by  parlia- 
.  ment,  which  may  be  so  dilatory,  (hat  the  king^ 
'  dom  may  be  lost  in  the  mean  time  ? 

3.  Many  inconveniences  might  happen  both 

to  the  king  and  subject,  if  this  should  be  sufifei^ 

td :  if  tlic  king  should  bp  restrained  of  his  royid 


power,  it  would  turn  to  hb  contempt,  both  at 
home  and  abroad :  and  all  this  while  the  mat* 
ter  is  not  so  great,  it  is  but  parting  with  a  htde 
money  *  secundum  statum  et  facnltates.' — It  is 
true,  as  Mr.  Holbome  hath  said,  That  in  former 
tiroes  they  have  been  careful  not  to  leave  too 
much  power  to  the  king;  but  you  would  leavs 
so  little  as  would  bring  him  in  contempt  both 
at  home  and  abroad.  The  wont  that  comes 
to  the  subject,  is  but  to  yield  their  help  to  tli^ 
king,  in  such  tiroes  of  danger,  with  a  small  part 
of  their  estate ;  and  then  it  would  make  foreiga 
nations  that  know  of  it  afraid  of  us,  which  now 
by  this  occasion  have  encouragement  to  at- 
tempt that  which  otherwise  they  would  not. 

It  hath  been  objected.  That  if  the  king  may 
raise  monies  is  this  manner,  many  ini^nve* 
niences  would  follow,  and  it  would  be  a  means 
to  keep  back  parliaments. — To  this  objection 
I  answer,  It  is  no  means  to  keep  hack  a  par- 
liament; for  there  are  many  other  causes  o'i 
calling  a  parliament,  besides  for  the  defence  of 
the  kingdom :  as,  for  making  good  laws,  re- 
dressing of  grievances,  &c.  The  king  may  be 
eneaged  in  a  foreign  war,  and  the  subject  must 
help  him.  But  to  call  a  parliament  alwsvs  is 
not  necessary ;  for  when  the  kingdom  was  io 
tlie  greatest  danger  that  ever  it  was,  as  in  1588, 
and  the  rebellion  in  the  North,  yet  no  parlia- 
ment was  called  in  either  of  these  dangers. 

Next  they  objea.  That  if  thb  coarse  be  ad- 
mitted, the  king  may  pretend  a  danger  wbei 
there  is  none  |  or  a  great  danger,  when  it  ii 
but  small :  and  so  may  raise  a  great  sum  ot 
money,  and  the  subject  shall  have  bin  little 
bene£t  thereby.->I  shall  give  three  ans\Ters  to 
this  objection :  1.  If  this  )K>wer  be  in  the  kinr, 
and  that  power  be  just  and  equal,  then  it  b 
not  to  be  taken  from  him,  because  he  may  mit- 
emtjloy  his  power.  If  he  misuse  bis  power,  the 
fault  is  his.  2.  This  objection  cannot  be  made, 
unless  you  suppose  injustice  in  the  king:  make 
what  laws  you  will,  if  the  king  be  unruly,  be 
will  break  through  them.  S.  If  it  so  falls  oat. 
that  the  writ  going  out  upon  this  pretence,  and 
that  great  sums  of  money  are  levied,  and  tbf 
monies  cmplovcd  to  another  use,  it  were  s 
great  inconvenience ;  but  in  this  case  there  « 
no  such  fear,  for  the  writ  is  expressly  to  niaken 
ship ;  and  if  they  would  have  taken  any  ad- 
vantage upon  that,  the  counsel  ought  to  haw 
pleaded  it,  and  the  judgment  ought  to  appear 
there  upon  record.  There  appears  no  rooa^t 
in  this  case  to  be  coming  to  his  majes(>'» 
hands;  but  it  is  said  in  the  writ,  'volamib 
*  antem,'  kc.  we  will  that  no  part  df  the  raoner 
be  converted  to  another  use  than  to  tbe  build- 
ing of  a  ship. 

Then  they  object.  That  by  the  same  reason 
the  king  commandeth  his  subjects  to  provide 
one  ship  now,  he  may  command  two  ships  tbe 
next  year.  To  this  I  answer,  If  the  ^"^^ 
greater,  the  defence  must  be  greater,  and  then 
the  supply  ihust  be  greater ;  and  bo  nan  m 
suppose  that  the  king  will  impost  that  oo  h>» 
sumects  when  there  is  no  need. 
1  shall  now  come  to  the  two  lastexcepboot 
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First,  That  the  power  cannot  be  ^iven  to  the 
sheriff  by  the  writ  4  Aug.  to  tax  every  roan 
'  secundum  statum  et  facultates;'  that  this  is 
too  great  a  power  to  be  committed  to  the 
sheriff.  To  that  I  answer,  That  I  conveive  the 
«heri£[  to  be  the  fittest  man,  and  most  iiidifTerenc 
for  that  purpose;  for  if  there  were  commis- 
sionersy  or  many  men  appointed  for  doing  there- 
of, they  might  perchance  he  partial  to  their 
friends:  And  the  siieriff  having 'all  the  free- 
holders names,  and  the  bailiffs  for  his  ministers, 
that  know  the  estates  of  most  men ;  therefore 
out  of  all  doubt  he  is  the  fittest  person.  For 
the  exception  to  the  Scir'  Fac'  it  hath  been 
objected.  That  the  king  cannot  Mr  that  course 
levy  moneys,  because  the  king  having  no  in- 
terest iu  the  money,  he  cannot  levy  it  by  Scir* 
Fac';  Jieitber  doth  it  appear  in  the  writ,  to 
whom  this  money  is  to  be  paid.  I  confess  this 
point,  though  not  spoken  to  by  the  defendant, 
IS  of  most  difficulty.  Though  no  person  cer- 
tain is  named,  to  whom  this  money  is  to  be 
paid,  and  the  sheriff  is  only  to  levy  it  according 
to  the  writ,  and  the  king  providmg  a  ship,  1 
suppose  that  Scir*  Fac'  may  issue  for  it ;  for  if 
a  common  person  claim  any  thing,  or  be 
wnfnged,  or  debarred  from  hn  right,  he  liath 
by  the  law  a  writ  for  his  remedy :  and  shall  not 
tlic  king  have  tht  like  remedy  for  this  ship, 
being  for  the  defence  of  the  realm  in  general, 
for  which  he  is  intrusted,  to  prevent  a  wrong  to 
be  done  to  this  common-wealth ;  But  in  this 
cuse,  the  Scir*  Fac'  is  not  for  Mr.  Hampden  to 
shew  cause,  why  he  doth  nut  pay  the  money  to 
the  sheritif,  but  why  he  doth  not  pay  the  money 
he  was  assessed  towards  the  making  of  the 
ship ;  which  for  aueht  I  kaow,  when  it  hath 
done  tlie  service,  is  tlie  subjects  again,  at  whose 
cost  it  was  provided,  for  they  might  either  have 
hired  a  ship  or  bought  a  ship.  In  Fitz-Her. 
Na.  Br.  it  is  held,  the  king  may,  for  the  good 
of  his  people,  send  forth  writs  for  reofoving 
common  grievances,  and  for  repairing  of  bridges, 
and  the  hke:  And  why  may  not  the  king  send 
forth  writs,  for  so  necessary  a  service  as  to,  de- 
fend the  kingdom  ?  Claus.  1  Rich.  2,  m.  7,  a 
virit  went  out  to  the  mayor  and  bailiff  of  Ox- 
ford to  repair  the  walls  and  ditches  about  tlie 
town ;  and  «  hy  not  as  well  to  repair  the  wooden 
walls  of  the  whole  kingdom,  as  the  walls  and 
ditches  of  a  town?  The  king  hath  charge  and 
power  over  all,  to  see  all  done. 

But  it  hath  betn  said,  When  this  money  is 
gathered,  we  know  not  what  becomes  of  it.  I 
answer  them  with  the  common  roll  in  Scacc' 
24  et  25  £d.  3,  where  a  commission  went 
iunh  to  lefvy  money  for  maritime  defence,  but 
what  was  done  .tliereupon  is  not  expressed. 
But  at  that  time  there  was  a,  cause  adjudged  in 
the  exchequer,  it  is  a  Norfolk  cause,  where  divers 
being  commanded  to  go  to  tlie  wars  against  the 
Scots,  and  had  thereupon  armour  and  wages 
allowed  them;  afterwards  comes  a  counter- 
conunand  to  some  of  them  not  to  eo,  and  two 
men  that  had  wa^es  went  not.  Whereupon  a 
writ  went  ou^  agamst  them,  and  the  jury  found 
the  one  guihy,  fuid  lie  was  ordered  to  pay  back 


the  money ;  but  the  other  goini^  to  the  wars, 
afterwards,  by  a  second  direction,  was  quit: 
And  tlie  first  gave  security  fur  the  repayment 
of  ins  wages,  being  SOs.  and  also  for  the  armour* 

It  hath,  lastly,  Keen  objected,  That  tliis  tarxa* 
tion  ought  to  be  <  secundum  legem  et  consue* 
'  tudinem  AngUsB:'  and  that  ought  not  to  be 
by  writ,  but  by  parliament. — To  this  I  answer. 
That  from  king  John's  to  Henry  4's  time,  there 
hath  been  an  usage  and  custom  to  send  forth 
writs  of  thiv^ature,  and  since  that  time  till  now 
not  the  like  command.  About  Henry  4*s  time, 
began  your  tonnage  and  poundage:  so  long  as 
he  had  that,  the  defence  was  at  his  own  charge. 
There  is  no  act  for  taking  this  charge  by  writ 
away ;  it  is  become  a  general  custom,  and  the 
general  custom  makes  the  law  of  England ;  and 
we  are  to  examine  and  try  new  causes  by  the 
old  law,  and  now  compare  this  with  what  hath 
been  done  in  former  times. 

I  shall  make  an  end :  For  mv  own  part,  I  am 
persuaded  in  iiiy  consciencis  that  there  is  iQ> 
minent  danger :  I  am  satisfied  in  it,  both  by 
the  king's  writ,  and  tliat  which  is  ap|)arcnt  to. 
every  one ;  and  there  is  a  necessity  this  danger 
should  be  prevented.  I  do  conceive  this  writ 
to  be  grounded  upon  this  danger  of  necessity  ; 
and  that  the  danger  appears  sufficiently  in  the 
writ. — Therefore  I  conceive  that  the  proceed- 
ings are  legal,  and  that  there  is  good  and  suffi- 
cient cause  to  charge  Mr.  Hampden,  and  that 
he  ought  to  pay  the  20«.  assessed  upon  him. 


The  Argument  of  Sir  EDWARD  CRAW- 
LEY, Knt.  one  of  the  Justices  of  Com- 
mon-Pleas, in  the  Exchequer-Chamber,  in 
the  Great  Cause  of  Ship  Money. 

The  record  hath  been  opened,  therefore  I 
shall  spare  that  labour.  I  conceive  the  Case  in 
question  to  be  this :  Whether  the  king,  by  hit 
right  of  sovereignty,  may  charge  tlie  subject,  in 
case  of  necessity,  to  contrib&te  yrifh  him  to  th« 
necessary  defence  of  the  kingdom,  withoat  the 
subject's  consent  in  parliament?  Mr.  St.  John, 
whom  I  take  to  be  tlie  mouth  of  the  defendant's 
counsel,  coufesselb.  That  this  question  is  not 
so  much  de  re,  of  necessity,  but  de  modo,  if 
done  without  parliament. 

Tills  is  one  of  the  greatest  cases  that  ever 
came  in  judgment  before  the  judges  of[the  law. 
The  king's  right  and  sovereignty,  m  a  high  point, 
is  concerned,  and  the  honour  and  safety  of  the 
kingdom,  on  the  one  side;  and  the  liberty  of 
the  subject,  in  the  property  of  his  goods,  on 
tlie  other  side.— This  is  the  first  cause  that  ever 
came  to  judgment  of  this  kind,  that  I  know  of. 
Kings  have  not  suffered  tlieir  rightt  of  sove- 
reignty to  be  debated  at  the  bar,  as  now  it  is; 
for  these  arc  Arcana  Regni,  not  fit  for  public 
debate.  The  use  of  law  was  to  have  causes 
debated?  as  saith  one,  no  man  knows  what 
metal  the  bell  is  of, until  he  hears  it  ring.  This 
bell  hath  been  rang  very  roundly  andf  iabori- 
ously  on  both  sides. 

The  subjects  have  objected,  that  tbty  mny 
bring  actions  against  officers  of  the  ktfig  tot 
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assessments  by  tirttie  of  thia  wrk.  BoC  for  that 
I  find  no  precedents,  save  only  one,  which  is 
^5  £d.  ff  the  abbot  of  Robeftsbridge's  case; 
aod  be  was  taxed  double  for  this  matter  of  de- 
fence of  sea  and  land,  in  two  several  places : 
aiid  therefore  he  brought  bis  action  to  be  dis- 
charged in  one  place.*  But  in  cases  of  this  na- 
ture, they  petitioned  in  parliament  to  the  king 
for  redress,  os  appears  by  many  precedents. 
.  In  Bracton,  who  wrote  after  Hen.  S*s  time, 
fltid  inclined  to  those  times  when  the  liberty  of 
the  subject  was  .strongly  maintained,  he  saith, 

*  totom  regnom  petatur,  &c.*  They  used  to 
petition  the  king;  but  now  you  have  actions 
brought  against  the  king's  officers  in  the  King's 
Bench,  Gommon*Pleas,  and  here  in  this  court ; 
uad  it  pieaseth  the  king  to  bring  this  Scir'  Fac* 
to  the  end  that  the  right  of  this  catise  may  be 
tried  by  the  judges  of  the  law. — In  11  Rep. 
and  Coke's  Comment,  on  Littleton,  fol.  10,  it 
is  said,  That  the  laws  and  customs  of  the  par- 
Ifament  are  obscure :    '  Lex  est    consuetudo 

*  parliamenti,  quaerenda  est  ab  omnibus,  ignota 
^  amuhis,  et  cognita  a  paucis.' — As  Tully  said 
of  one  that  would  define  anima,  and  said  it 
was  ntu$ica  harmonia,  that  was,  a  musician, 

*  Homo  non  multem  recessit  ab  arte  sua :'  I 
for  my  own  part,  will  keep  myself  to  my  own 
art  of  the  books  of  the  law  and  statutes.  And 
if  I  use  the  help  of  others,  I  hope  you  will 
pardon  me  for  tnat. 

I  wilt  briefly  propound  mv  order  and  method 
throughout  the  case.  1.  jf  will  remove  some 
few  impertinent  discourses,  which  are  not  in 
the  i^ecord,  as  being  out  of  the  ring  of  this  bell. 
3.  I  shall  propound,  that  the  sole  care  of  de- 
fence, at  sea  and  land,  <  Jure  Regio,'  apper- 
tains to  the  king,  and  none  other ;  and  that  he 
is  the  sole  judge  of  this.  3.  That  the  sole 
charge  of  defence,  in  ordinary  crises,  regularly 
And  legally  appertaineth  to  the  king.  4.  That 
the  extraordinary  charges  of  defence  ought  to 
be  supplied  by  the  parliament,  and  upon  this 
rule,  *  Quod  omnes  tangit  ab  omnibus  debet 

*  supportari.'  5.  If  the  defence  be  of  necessity 
&nd  the  danger  great,  and  so  great  as  the  king's 
re\enue  is  not  sufficient  to  supply  the  occasion, 
then  the  rule  comes  to  be  in  use,  '  Qui  sentit 

*  commodum  sentire  debet  et  onus ;'  and  if  it 
be  general,  '  Quod  omnes  tangir,  ab  omnibus 

*  debet  supportari.'  6.  That  in  the  defence, 
where  all  ought  to^oin,  the  sea  and  land  ou^jht 
to  assist  and  contribute  the  one  to  the  other. 
7.  1  say,  there  are  some  particular  cases,  in 
which  this  charge  of  defence  cannot  be  imposed 
by  parliament.  8.  That  the  king  solely  is  in- 
trusted, by  the  law,  to  impose  tliis  charge  upon 
the  subject.  And,  9.  These  being  my  generals, 
I  shall  come  to  my  minor,  and  conclude  that 
this  charge  is  justly  imposed  by  the  king,  with- 
out parliament. 

As  to  the  first  impertinency,  you  speak  of 
tonnage  and  poundage :  is  there  any  such  grant 
on  record?  Shall  we  take  notice  of  a  thing 
that  is  not  in  rerum  natura  f  I  say,  I  wish  it 
had  been  granted,  for  *  Qui  adimit  medium 
^  demit  finem:'  he  that  uketh  away  the  ordi- 


nary ifieafts  of  preservation,  if  dke  author  of 
ruin  and  destruction.  You  see  it  iataken,  boi 
you  cannot  teli  by  what  right.  '  If  thia  «cn 
material,  you  wronged  your  client,  you  pleuled 
it  not :  and  if  it  is  not  material,  you  wrunfed 
us,  and  your  auditors,  and  yourtelvts,  to  talk 
of  it. 

Yon  say,  this  Ship-Money  hath  been  cbafged 
for  these  three  years  together ;  is  this  diiooane 
within  the  record  ?  If  -not,  you  speak  without 
book.  Vou  say,  the  kin^  Katb  imposed  great 
sums  of  money  upon  merchandizes :  bat  what 
is  this  to  tl)e  business  now  in  question?— Then 
yon  talk  of  a  property  the  subject  losetb 
thereby;  but  this  rather  to  abuse  the  people 
without  either  colour  or  shadow.  It  was  *  ad 
<  faciendum,'  or  rather  *  inficiendum  popuhin.' 
If  you  at  the  bar  bad  not  spoke  it  *  arguraenti 
'  eratia,'  it  could  not  but  hate  proceeded  out 
of  the  depth  of  malice,  or  ignorance,  or  both. 
If  one  be  found  guilty  of  murder,  and  the  judge 
kooweth  the  contrary,  what  shall  be  done?  He 
ought  to  acquaint  the  kin^  therewith;  for  itiA 
the  king's  right  of  sovereignty  to  pardon,  but 
the  judge  hath  no  such  power.  I  say,  tbs 
whole  care  appertaineth  to  the  king  only,  and 
be  is  the  sole  judge  both  of  the  defence  at  lea 
and  land.  Fiu.  Na.  Br.  fol.  113.  <  Le  roy  de 
'  droit  saver  et  defender  son  realme  al  bieo 
'  vers  la  mere  come  vers  lea  enemis.'  Regist 
fol.  197.  '  Rex,  &c.  pro  eo  quod  nos  dignitatis 
*  noiitrae  regni  ad  providend'  salvationeoi  regni 
'  nostri  circumquaq;  sumos  astricti.'  Fortesque 
cap.  37.  '  Omnes  potestat'  regis  dcferre,  &c. 
'  in  defensione  et  tuitione  regni.'  I  think  no 
man  can  well  oppose  this. 

But  we  will  come  to  the  third.  The  sole 
charge  of  the  defence  regulariy  and  legally  ap* 
peruins  to  the  king.  Brnct.  fol.'l.  '  Inrege, 
'  qui  recte  regit,  h«c  duo  sunt  necessaria,  arms 
'  et  leges,  &c.'  with  which  words  accords  Jus- 
tinian, in  his  Proaemium,  from  whence  that  is 
taken  in  Plowden,  fol.  315,  in  the  Case  of 
Mines.  One  reason  why  he  saith  royal  mines 
belong  to  the  king,  is,  because  he  is  the  bead, 
and  the  people  his  members.  And  he  is  to 
preserve  the  subject  two  ways :  by  arms  to  de- 
fend them  against  all  hostility ;  and  by  law,  to 
preserve  them  from  injuries.  3  Rep.  fol.  11. 
The  body,  lands,  and  goods  of  the  king's  debtor 
were  liable  to  execution ;  <  qui  thesaurus  regis 
'  est  pacis  vinculum  et  bellorum  nervi,'  Rep. 
11.  The  king's  treasure  is  the  ligament  of 
peace,  the  preserver  of  the  honour  and  safety 
of  the  realm,  and  the  sinews  of  war;  and  is  of 
high  estimation  in  law,  in  respect  of  thenects* 
sity  thereof;  that  the  embenliug  of  treasnit 
trove,  though  not  Sn  the  king's  chest,  is  treason. 
And  treasure,  and  other  valuable  things,  are 
so  incident  to  the  crown,  that  they  cannot  go 
from  the  crown.  He  hath  on  the  land,  ward- 
ships,  escheats,  amerciaments,  5fC.  for  the 
maintenance  of  his  honour  and  dignities  royal. 
For  the  sea  he  hath  whales,  &c.  These  do  little 
towards  an  army  to  defend  tlie  sea.  The  rca> 
son  wh^  the  king  hath  the  customs,  is  for  the 
protection  of  merchanU  upon  dw  sea,  t~" 
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pirtttf  m«l  ei>€iDiei  of  the  leaim.  So  I  shall 
conclude  this  iioint,  Thtt  the  ordioair  defeoce, 
betb  for  careiind  chaige,  of  tea  and  land^  doth 
appertain  to  the  king. 

The  nezi  is  this,  which  is  my  fourth  head ; 
That  the  eztraovdinary  charge  of  defence  regu- 
larlj  oueht  to  he  suppiied  by  parliament,  and 
cannot  be  done  irithout  it.  Albeit  subsidies 
be  of  gift  and  grant,  yetihis  is  of  right  and  rea- 
son ;  the  king  is  pmterpatria.  If  the  son  give 
to  the  father  when  he  wants,  it  is  bis  duty.  19 
Hen.  6,  the  rector  of  Cheddingtoo*s  case,  whe- 
ther the  king  may  grant  a  discharge  of  a 
Afteenth  ?  If  the  king  may  grant  a  discharge  to 
one,  so  he  may  do  to  all.  it  is  against  law  the 
king  should  not  have  subsidies  of  his  people,  in 
case  of  necessity  and  danger;  the  sane  laVv 
that  willech  the  king  sbonld  defend  the  people, 
tells  us  %ve  should  grant  to  the  king  aids  for  the 
defence.  This  is  to  be  done  in  parliament  re- 
gularly; and  that  this  extraordinary  charge 
caonot  be  imposed  but  in  parliament,  these  are 
their  objections.  I  come  now  to  the  statute 
De  Talia^io  non  Concedendo,  which  without 
question  is  a  statute,  being  in  onr  printed 
hooks;  and  in  the  Petition  of  Right,  3  Car.  it 
if  recited  at  a  statute,  and  established :  the 
\rords  of  that  are,  <  Nullum  Taliaginm  sine 
'  sisensu  Parliament!.'  And  14  Ed.  3,  cap.  1, 
there  the  king  expresses  himself,  he  will  not 
impose  any  charge  or -aid  on  the  subjects,  but 
in  parliament.  Fortescoe  reciteth  this  to  be 
the  law, '  No  charge  without  parliament.'  And 
Bodinus,  hb.  1,  fol.  97,  saith,  *'  That  the  sta- 
tut«iof  Bn^and  are  as  a  buckler  to  defend  the 
subject  against  the  kinc,  for  laying  a»y  chai^^e 
upon  them  but  by  parliament.^'  And  in  his 
nth  book  he  magnffietli  this  kingdom  for  the 
due  observing  this  law.  Other  kings,  in  this 
point,  have  no  more  power  than  the  king  of 
Enghiod,  for  that  it  is  not  in  the  power  of  any 
prince  in  the  world,  and '  his  pleasure,  to  raise 
taies  on  the  people,  no  more  than  to  take  ano- 
ther man's  goods  from  him.  And  yet,  never- 
theless, if  the  necessity  and  danger  of  the  com- 
monwealth be  such,  as  it  -cannot  f  tay  for  the 
csUing  of  a  parliament,  the  king  in  his  wisdom 
snd  foresight  may  lay  a  charge  without  their 
consent ;  ami  this  is  by  the  law  of  jfif  gentium^ 
^  the  role  of  law  and  reason  holdeth  *  quod 
'  omoes  tangit  ah  omnibus  debet  snpportari.' 

And  80 1  come  to  my  fifth  head.  If  the  de- 
fence be  of  necessitr,  and  the  king's  treasure 
doth  not  suffice  to  defray  the  charge,  then,  in- 
stead of  tlie  rule  '  c|nod  onmes  tangit,  &c.'  this 
ivie  succeeds,  *  qoi  sentit  comroodum,  sentire 
'  debet  et  onus.'*  If  the  treasure  of  the  king 
will  not  defray  the  charge,  I  do  not  conceive 
M  is  bound  to  sell  or  pawn  his  crown,  or  his 
Ift&ds,  thon^h  some  princes  hare  been  so  con> 
teous  to  do  it,  and  paid  it  again.  ' 

Yoo  say  at  the  bar,  he  must  spend  all,  and 
Aiore  if  he  had  it.  I  will  ^t  this  case  in  the 
10th  Rep.  One  is  bound  at  the  common  law 
hy  prescription  to  repair  a  wall  against  the  sea, 
y«  incase  of  necessity,  in  avoidance  of  public 
iwh^ef^  the  prescription  ctatetb ;  yet  in  this 


case,  if  reparation  must  be  done,  then  coaeds 

this  rule,  *  quando  impoteniia  excosat,  tune 
*  qui  sentit  commodum  sentire  debet  et  onus.' 
And  if  he  be  not  able  to  do  it,  thsTchaige  being 
so  extraordinary,  sliall  be  not  have  contribtt- 
tion?  The  law  compelleth  not  impossibilities. 
So  the  king  is  hound  Co  defond  the  kingdom  by 
land  and  by  sea :  but  if  the  defence  be  so  great, 
and  the  danger  tends  to  the  >sub version  of  the 
kingdom,  and  the  khi|;  not  able  to  inake  de* 
fence,  the  king  and  his  subjects  oo^  to  ooii« 
tribute  to  this  charge,  in  doe  proportion.  '  Ubi 
<  est  eadera  ratio,  ibi  est  eadem  lex.'  If  the 
Uw  shall  make  this  proyaiioD  for  a  small  lerel 
of  ground,  iL  fortiori  for  the  commonwealth, 
in  the  time  of  extraordinary  danger  and  ne* 
cessity. 

»  Shithly,  In  this  joint  charge  of  defence,  the 
land  ought  to  assist  the  sea :  nay,  it  is  not  pos* 
sible  that  any  island  shonld  be  defended  with- 
out wooden  walls  of  the  navy  at  sea.  Canntos 
the  Dane  entered  the  Thames  mouth  with  ao 
army,  and  afterwards  went  and  landed  in  Dor- 
setshire :  and  again  sliipped  his  men,  and  en- 
tered the  Severn :  then  he  went  into  Worces- 
tershire, then  lie  sailed  back  again  to. other 
parts  of  the  kingdom  :  so  he  that  is  master  of 
the  sea,  may  make  great  spoil  upon  the  land  at 
pleasure.  The  Netherlaoders  having  a  great 
navy,  the  Spaniards  fortified  strongly ;  as  soon 
as  the  wind  served  they  set  sail,  and  were  80 
miles  off  before  the  Spaniards  could  march  with 
their  forces  to  make  resistance ;  the  Nether- 
landers  presently  got  a  strong  place,  and  after- 
wards sailed  to  another  place,  and  took  that 
also.  These  are  no  new  examples,  for  islands 
to  be  masters  of  the  sea.  Our  grand  army  in 
1588,  at  Tilbury,  1*  bat  good  had  they  done,  if 
the  Spaniards  had  been  masters  at  sea?  It  is 
not  possible  for  an  island  to  be  safe,  without  a 
navy  at  sea,  as  appcareth  in  sir  Walter  Raleigh's 
History  of  the  World :  and  if  the  sea  must  de- 
fend  the  Innd,  why  should  not  the  land  be  con- 
tributory for  the  defence  of  the  sea  and  land  f 
There  are  several  precedents  where  writs  have 
gone  to  inland  counties,  to  charge  them  to  go 
to  the  custody  of  the  sea.  Glaus.  48  Hen.  3,  S4 
Ed.  1,  «6  Ed.  8,  &c.  Writs  have  gone  into 
Berks,  Oxon,  &c.  inland  counties,  to  com* 
mand  them  to  contribute  towards  the  defence 
of  the  sea. 

To  the  seventh.  That  in  case  of  instant  dan- 
ger, the  imposition  cannot  be  by  parliament,  I 
will  here  consider  the  nature  of  the  danger,  as 
Mr.  Solicitor  readily  pursues  it ;  if  it  concerns 
the  essence,  subversion,  destruction,  and  ruin 
of  the  kingdom,  or  the  dishonour  of  the  king, 
dom,  '  Quando  Hannibal  ad  portas/  for  the 
senators  then  to  sit  down  in  tlieir  robes,  is  rac 
ther  a  charge  to  the  commonwealth,  than 
aught  else.  It  is  no  time  then  to  call  a  parltar 
ment,  no  well-advised  man  will  think  it  fit; 
here  are  '  pcricula  visa,'  the  danger  is  certain, 
none  will  soy  it  is  fit  to  call  a  parliament.— 
This  kingdom  of  England  ha^  been  fonr  times 
conquered,  and  therefore  we  have  reason  to 
foresee  the  danger;  first,  by  the  RomaiiSy  thca 
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by  the  Saxons,  then  by  the  Danes,  and  last  by 
the  Normans. 

The  moralists  do  make  three  parts  of  Provi- 
dence. 1.  <  Meinoria  prsBteritorum/  S. 'Per- 
'  spicientia  prsesentium.'    And^  S.  '  Providen* 

*  tUL  futurorum/  It  much  concerns  the  king, 
the  head  of  the  commonwealth,  to  he  circum- 
spect in  the  prevention  of  public  danger ;  con- 
jectures and  probabilities  are  to  be  regarded. 
Now  put  the  case  upon  a  probable  and  violent 
presumption ;  a  potent  enemy  is  prepared  and 
ready  to  come.  Is  it  not  fit  there  should  be  a 
defence  prepared  instantly?  Besides,  there 
may  be  just  reason  of  state,  why  an  enemy  is 
not  fit  to  be  revealed  in  parliament;  for  if 
great  preparations  be,  and  very  probably 
against  us,  then  to  discover  them  to  be  an  ene- 
my, is  to  give  them  occasion  to  become  a  chal- 
lenger. No  man  can  know  the  certain  .event 
of  wings.  One  may  be  a  friend,  in  shew,  to 
the  kingdom,  or  a  neuter,  not  yet  openly  dis- 
covered;  yet.  we  may  be  mistaken  in  oar  opi- 
nion of  them.  I  leave  this  to  your  considera- 
tion, whether  it  be  fir,  or  no,  to  dis.cover  our 
thoughts,  in  parliament,  of  an  enemy? 

The  eighth  thing  is,  That  in  these  cases,  of 
necessity  and  danger,  the  king,  jure  gentium^ 
may  charge  the  subject,  without  his  consent  in 
narjiamctit,  by  hb  regal  prerogative ;  for  in  the 
king  there  are  two  kinds  of  prerogatives,  regaU 
€t  legckle,  which  concern  his  person,  lands  and 
goods. 

Now  for  the  prerogatives  royal  of  a  monarch, 
they  may  be  resembled  to  a  sphere ;  theprimuf 
nu>t(*r  is  tbe  king.  It  is  observed,  that  every 
planet  but  one  hath  a  little  orb  by  itself,  that 
uoveth  in  its  petty  compass :  «So  the  center  is 
the  commonwealth,  the  king  is  the  first  mover. 
I  will  repeat  some  of  these  prerogatives,  for 
they  are  by  all  laws,  and  by  our  laws. — ^Tbe 
first  r^al  prerogative  is  this,  that  coutainetli 
all  the  rest,  That  the  king  may  give  laws  to  bis 
subjects :  and  this  doth  ndt  detract  from  him, 
when  he  doth  it  in  parliament.  2.  To  make 
peace  and  war,  19  £d.  4,  a.  3.  To  create  su- 
preme magistrates.  4.  That  the  last  appeal  be 
to  the  king.  5.  To  pardon  offences.  6.  To 
coin  money.  7.  To  hnxe  allegiance,  fealty,  and 
homage.  And,  8.  To  impose  taxes,  without 
common  consent  in  parliament.  Tliese  are  the 
principal,  and  there  are  many  more  of  them, 
and  allowed  bv  law.    Comines,  fol.  170,  saitb, 

*  That  if  the  ^loud  be  seen  but  afar  off,  the  king, 

<  without  the  consent  of  the  subjects,  cannot 

<  tax  them  ;  but  if  the  cloud  be  over-head,  the 

<  king  may  call  certain  wise  persons  to  lum,  and 
'  tax  his  subjecU.'  You  say.  That  if  the  king 
doth  move  a  war  offensive,  there's  time  enough 
to  call  a  parliament ;  if  defensive,  the  cloud  is 
seen  long  before.  But,  oh,  eood  sir !  is  this 
always  true  ?  Is  not  the  cloud  sometimes  even 
over  the  head,  before  descried  ?  If  you  read 
Comines,  he  will  tell  you.  That  in  times  of 
peace  we  ought  to  fortify.  'But  in  these 
«  cases,  where  the  danger  is  imminent,*  saith 
Bodinus,  lib.  1,  caps  47,   <  the  king  ought  not 

<  to  expect  a  parliament|  but  is  to  raise  monies 


K  suddenly,  and  such  impodtions  Uid  opon  die 

*  subjects  are  just  and  necessary.'  Thu  is  tbe 
opinion  of  those  writers,  who  wrote  not  accord- 
ing to  the  law  of  any  one  kingdom,  but  acconi- 
ing  to  the  law  of  reason.  I  could  vouch  thest 
two  authors,  concerning  tho  right  of  leverdgn- 
ty  which'  they  gave  to  kiogp,  to  impose  chargei 
on  the  subjects,  without  consent  of  parliament, 
in  time  of  necessity. 

But  whar  if  the  king  will  levy  money,  upon 
pretence  of  defence,  in  time  of  lumger,  and  dis- 
pose of  it  otherwise,  and  the  danger  not  so  ap- 
parent? I  say,  so  pious  and  just  a  king  will 
never  pretend  a  danger,  if  it  were  not  re  wre. 
And  if  any  man  will  think  the  king  will  charge 
himself  and  Ins  subjects  to  no  purpose,  far  be  it 
firom  my  thoughts  to  think  so.  This  raooej, 
thus  taxed,  is  employed  accordingly,  for  the 
defence  of  the  kingdom,  together  with  tbe 
king's  own  money ;  which  he  wouki  not  do 
upon  pretence. 

Acain,  the  king  is  paler  pafri^,  therefore,  bj 
the  Taw  of  nature  he  is  entrusted  with  die  de- 
fence of  the  kingdom :  and  this  power  to  tu 
his  people,  is  but  a  Conseqoenoeof  tliat. 

To  say,  in  time  of  extraordinary  danger  and 
necessity,  *  Boni  viri  sunt  sibi  leges/  I  say,  tor 
every  roan  to  be  his  own  judge,  is  for  ever; 
nuin  to  do  what  he  listeth%  Mr.  Uolboroe  teas 
you.  That  if  it  rests  in  the  king's  power  thus  to 
tax  the  subjects,  whereas  Mr.  lla^pden  is  now 
taxed  SOf.  he  may  the  next  year  be  taxed  a 
20/.  for,  saith  he,  <  If  the  king  may  Ux  when 

*  he  will,  then  he  may  what  he  will.'  It  is  aa 
ill  cons<k)uence  yeu  make  of  it ;  yon  magnify 
parliaments,  great  reason  we  have  for  it ;  let  ui 
do  so  of  kings :  let  oono  think  dishonourabij 
of  kings;  no  question  they«vill  regwd  the  laws 
of  God ;  and  to  make  such  objections,  is  not 
handsomely  liaodled. 

Now  we  come  to  Precedents,  and  Acts  of 
Parliament.  For  precedents,  my  brother  Wes- 
ton hath  taken  pains  to  repeat  them,  thereforf 
I  shall  not.— Two  precedents  the  defendant'i 
counsel  have  much  relied  on,  Rot.  Pari.  2  Rich. 
2,  pars  1.  I  have  here  the  Record ;  and  iq 
truth,  it  were  a  great  ease  to  the  judges,  and  lo 
the  cause,  to  avouch  them  truly.  This  of  Kh 
chard  2,  was  in  his  minority ;  ahd  no  order  be- 
ing token  for  the  defence  of  the  kingdom 
against  the  next  summer,  nothing  was  found  in 
the  king's  Exchequer  i  a  council  was  called, 
and  f(^r  conclusion,  they  say,  lliey  cannot  re- 
medy this  miscliief  without  a  parliamenc; 
whereuppn  a  parliament  was  called;  aiiiha 
the  mean  time  the  kirig  having  monies  lent  bua, 
he  gave  security  to  repay  it.— Consider  tbb, 
the  king  was  at  this  time  mit  an  infimt ;  it  ^^ 
in  a  very  troublesome  time,  many  of  those 
that  were  parliament*men  made  de&ult  to  ^' 
tend,  excusing  themselves,  that  they  had  other 
business.  This  then  that  was  done  w*s  hut  a 
resolution  in  troublesome  limes ;  this  is  no  such 
binding  business,  that  it  should  be  made  so 
much  of.— And  Rot.  Pari.  2  Hen.  6,  m.  23,  a 
commission  went  forth  for  the  providing  o| 
baises ;  and  tiie  commoos  petitioned  to  avoii 
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exception  of  the  law  of  reaion  and  equity,  at 
aforesaid^  b  this  gower  reserved  to  the  kiu^.— 
Impossibiliries  are  to  be  excepted  out  ot  all 
laws:  'Nemo  tenetur  ad  hnpossibilia/  Po- 
verty and  impossibilities,  as  one  answered,  wera 
more  mighty  goddesses  than  either  force  or 
love. 

But  DOW  von  will  say,  where  is  this  danger  ? 
How  doth  tlus  necesbity  appear  ?  If  you  would 
find  it,  you  need  not  to  enquire  for  it  either  by 
sea  or  land ;  but  in  this  very  record,  the  writ 
sheweth,  and  the  most  fatourable  construction 
is  to  be  had  for  the  king;  as  in  Plowden^a 
Comment.  336,  the  Case  of  Mines  of  gold  and 
copper.-— Now  all  this  while  I  have  been  in  the 
general,  and  in  a  manner  in  propositions ;  X 
come  now  to  application.  Before  I  descend  to 
it,  I  shall  shew  upon  w^^at  part  of  the  reconi  I 
shall  ground  myself.  Though  in  the  Mittimus 
it  be  '  salus  regni  periclitabatur,'  which  is  said 
to  be  metaphoncai^  for  that  it  asketh  no  great 
answer;  it  is  good  enough,  as  in  the  writ  of 
Oyer  and  Terminer,  'omneiqui  habentdam* 
'  num  vel  salvationem,'  are  bound  to  contri- 
bute. Will  you  bind  the  king  to  the  language 
of  J.*S.  ?  May  he  not  express  himself  in  what 
legal  mnnner  he  pleaseth? 

You  say,  that  this  phrase  of  salus  regni  ia 
.too  general:  i^  it  be  alledged,  and  you  dcmor 
upon  it,  }'ou  confess  this  for  the  most  advaiH 
tage  for  the  king;  as  in  the  Case  of  Mines.  It. 
is  not  nlledged  in  the  Scir'  Fac';  this  miglit 
have  been  made  a  good  que!>tion. — But  without 
all  these,  I  conceive  the  writ  4  Aug.  containeth 
the  causes  for  this  great  preparation,  and  ex- 
presscth  them  in  particular.  What  if  it  wera 
no  moro  but  this,  lest  we  should  lose  the  domi- 
idon  of  the  seas  ?  Whut  is  it  to  be  called  D»- 
minus  Maris,  and  not  to  maintain  it,  but  to 
suffer  thisfirincely  honour  to  perish,  and  others 
to  become  masters  of  it?  What  havoc  and  coi^ 
fusion  would  follow  ?  And  this  is  the  true  in- 
tention of  the  issuing  forth  of  this  writ. 

Next,  *  Coosideratis  etiam  periculis,  &c.' ' 
that  is,  tlie  danger  is  so  evident,  and  so  fi^retttf 
in  these  warlike  times,  th^t  of  necessity  de- 
fence most  be  made,  both  by  sea  and  land. — 
Next  is  great  oppression  used  at  this  time, 
*  Dattun  est  nobis  mtelligi  quod  pnedones,  &c.' 
that  the  pirates  do  take  and  spoil  our  mer^ 
chants,  carry  our  men  into  captivity :  what  will 
vou  say  to  Uiis?  Let  them  take  Our  men,  and 
let  us  have  a  parliament,  and  we  will  bring 
them  home  ai^ain  :  the  land  was  never  without 
thieves,  nor  the  seas  without  robbers. 

Next,  <  paratum  periculum  et  preparansg 
&c.'  Now  these  ships  go  for  the  defence  of  the 
sea  against  this  danger,  *  et  vestrum  et  vestro^ 
rum.'  The  writ  saith  the  whole  kingdom  is  in 
danger,  both  by  sea  and  land  ;  and  you  have 
confessed  this  by  your  demurren-^But  you 
cemplain  before  you  are  hurt,  because  you 
have  seven  months  liberty,  a  parliament  might 
be  called  in  that  time :  now  in  this  time  of  ioh* 
minent  danger,  it  b  no  time  to  call  a  parlia«  . 
mlisnt. 

You  say  it  liaith  oontinoed  for  three  yi%rs» 


this  charge,'  and  prayed  that  the  commission 
oiisht  be  repealed.  And  the  king  upon  this 
mils  in  the  commission.  Shall  this  oe  a  dis- 
claimer of  the  kint^'s  ri>jht  ?  He  saith^  he  will 
speak  with  his  lords.  This  is  only  a  satisfac- 
tory answen  Besides,  the  king  was  but  an 
usurper.  Now  to  say  this  answer  of  the  king*s 
is  a  resolution  in  the  case,  is  a  great  mistake.— 
lie  that  will  go  through  this  load  of  precedents 
that  Iwire  been  vouched  on  both  sides,  he  bad 
nt^d  to  have  more  time  tluin  Mr,  Holbome, 
who  spent  four  days. 

You  have  alledgecl  precedents  both  before  the 
Conquest  and  since :  that  of  the  Danegelt, 
though  it  was  a  heavy  yoke,  yet  it  was  necessa- 
lylo  be  borne :  whether  it  was  granted  by  par- 
Imment  or  nu,  nou  constat.  I  sajr,  it  is  a  good 
precedent,  and  I  hold  it  good*  without  parha- 
ment. — Some  distressed  kings,  as  king  John, 
Henry  2,  and  Richard  2,  they  did  indeed  do 
that  by  l^orrowing,  which  they  might  have  took 
i»t"  right,. 

Now,  to  give  an  answer  to  the  statutes  of  25 
Ed.  1,  and  14  £d.  3,  and  the  Petition  of  Right 
«f  3  Car.  Admit,  I  say,  there  were  an  express 
act,  That  the  king,  ivere  the  realm  in  never  so 
mvch  danger,  should  not  have  aid  from  his  sub- 
jects, but  in  parliament,  it  is  a  void  sict ;  will 
any  man  say  such  an  act  shall  bind  ?  This 
power  i^  as  inseparable  from  tlie  crown,  as  the 
pronouncing  of  war  and  peace  is :  such  an  act 
IS  manifestly,  unreasonable,  and  not  to  be  suf- 
fered ;  saitli  Doctor  and  Student,  To  follow 
the  words  of  the  law,  were,  in  some  cases,  in- 
jastice,  and  agninst  the  good  of  the  common- 
wealth ;  wherelbre,  in  some  cases,  it  is  neces- 
•ary  to  leave  the  words  of  the  law,  and  to  follow 
that  wliich  reason  and  justice  rcquireth :  and  to 
that  intent  equity  is  ordaine<l,  which  is  no  otlicr 
but  an  exception  of  the  law  of  God,  or  law  of 
reason,  from  the  general  rules  of  the  law  of 
man :  Which  exception  is  tacitly  understood, 
m  every  general  luw.  This  imposition  without 
parliament  appertains  to  the  king  originally, 
snd  to  the  successor  ipso/acto,  if  he  be  a  sove- 
reign in  ri>;ht  of  his  sovereignty  from  the  crown. 
You  cannot  have  a  king  without  these  roval 
rights,  no,  not  by  act  of  parliament. 

Again,  these  acts  bind  not,  for  that  favour- 
able construction,  in  case  of  the  king,  is  to  be 
had  in  all  cases,  Doctor  and  Student,  fol.  S7. 
It  is  not  possible  to  make  any  general  rule  iti 
law,  but  It  shall  fail  in  some  particular  case :  if 
a  law  were  inade  in  a  city,  tiutt  no  man,  under 
pain  of  deatli,  should  open  the  ^ates  of  the 
city  before  sun-rising,  yet  if  the  citizens,  before 
that  hour,  flving  before  their  enemies,  came  to 
the  gates  of  the  city,  itnd  one,  for  saving  the 
citizens,  open  the  gates  before  the  hour  ap- 
pomted,  yet  he  offendeth  not  the  law,  for  that 
cose  of  necessity  is  excepted  from  the  said  ge- 
neral law  by  eouity.  So  for  the  statoce  in 
Edward  the  thira's  time,  not  to  give  any  ttlief 
to  a  sturdy  beggar,  upon  pain  of  imprisonment; 
yet  if  one  relieves  him  with  clothes  in  the  ex- 
tremity of  cold  winter,  to  save  his  life,  he  shall 
be  excused  by  the.  same  .statute*    By  such  en 


Ftat  the  CUB  fSke  itm%et  ooatiMiedi  for  tliree 
yevB,  ao4  ibcn  oeawdi,  ^nd  (hen  \liekiog 
ceateth  to  lay  «  char^^  mnd  die  danger  begins 
•gain  die  next  year;  what!  Stiail  not  die  king 
ve4|«ii«  aid  aa  the  danger  iacreaseth? — And  now 
to  ooodude,  wtthoat  repetition :  it  doth  appear  | 
by  this  record,  that  the  whole  kingdom  is  in  i 
<M^ger,  bodi  by  sea  and  laad,  of  rain  and  de- 
eCnotiDn,  disbonoar  and  oppression ;  and  that ' 
the  danger  ie  present,  laimioeot  and  instant, 
nnd  fn'<<t<*r  tn*n  the  king  can,  without  the 
nid  of  hti  subjects,  «vdl  resist :  whether  most 
the  king  resoit  to  parliaments?  No.  We  see 
the  daoger  is  instant,  and  admits  of  no  delay. 
.ttaH  we  CO  home,  and  sit  together  in  «ardess 
Monrity  f  Not  so.  But  let  us  resort  to  oar 
|nohs  and  jvst  kin^,  whose  prerogative  and 
.tight  of  sorereignty  is  to  defead  the  realm,  and 
to  maiMtain  his  subiects  lihertiea*  And  so  I 
f  i«e  iu^gment  for  the  king. 
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Upoa  these  solid  rensem,  as  upea,  a  im 
fiMmdation,  the  Mnndamns  of  the  wfit  n 
grounded,  and  followcth  in  the  neit  place. 

The  Maodmmus  is,  1.  That  all  they  ta  whna 
the  writ  is  directed,  should  among  than,  *  pn- 
'  videre  unam  navem  de  gnerra,'  of  soch  s 
burden,  and  with  so  many  men,  and  other  ptN 
ticolars,  as  are  mentioned  at  large  in  the  vfit 
—9.  That  this  ship,  so  famished,  be  resdr  tt 
Portsmouth  by  tlie  first  of  Mardi  ih«i  follow, 
il^^  and  from  that  time,  for  ^  weeks,  to  go 
with  his  majesty's  and  other  ewljecti  slupi, 
and  to  nctend  the  direction  of  dM>Mi  to  whom 
his  ni^est^  diould  then  commit  the  custodjoT 
tfaeneas,  for  CuitioQ  of  the  sea,  and  defence  of 
the  reslm.-->3.  That  aH  this  be  pnfonned,  *$i 
'  costagia'  of  themselves  '  tam  in  Tictnalibs 
'  quau  homioem  salaiiis,  et  atts  ad  gucnan 
^necessariis/ 

After  the  Mandamus,  no  Assignavimes,  cr 
commission  to  the  sberi£F  smd  the  head  sffiem 
Cometh,  and  then  directions  to  them. 

The  comnussion  to  ^the  sheriff  is  inter  tdk^ 
That  be  sball  mahe  an  assessment  ^  secundn 

*  facttkates  cujusque,'  for  contribution  to  tk 
expence  of  the  proriaions  aforesaid,  sball  u>- 
poiiit  cullectors,  shall  levy  the  money  to  be 
assessed  (if  it  be  denied)  '  per  districtioiies 
'  aliosve  modos  debitos,'  nod  shall  <  careen 
'  mancipare'  those  who  sball  be  *  oootraiii  et 

*  rebeUes.*— The  ciirections  to  the  sheriff  begio 
with  a  clause  of  *  Nolumus.'  The  kii^  for- 
bids that  the  sheriff  sball  levy  more  than  is  ne- 
cessary for  the  expeoces:  that  any  mosey 
levied  shall  be  appropriate  to  any  other  sic, 
'  quovis  qusssito  colore :'  and  iben,  lasdr,  in 
case  that  more  be  collected  than  shall  be 
useful,  the  king  oommnncb  that  restitutioD  be 
made  of  it. 

After  this  bill,  9  Martii  18«f  the  king  (vhidi 
is  above  a  year  after  the  ship  shoaJd  ban 
been  ready  at  Portsmouth)  a  writ  of  Certiorsri 
issued  out  of  the  Chancery,  directed  to  the  is- 
veral  sherifls  pro  tetttport  of  Buckingbaoisfaire- 
— ^That  Certiorari  recites  the  writ  of  Aupat 
11.  And  for  that  the  king  was  informed,  dat 
some  had  not  paid  the  sums  assessed  opoo 
them,  but  refused  to  do  the  same ;  the  kin$ 
commands  the  said  sheriffs  respectively  to  cer- 
tify into  the  Chancery  the  names  of  sacbn- 
fusers,  and  the  sums  assessed  upon  thero.  Tbi 
sheriff  nccoVdingly  make  returns  in  a  schedule 
annexed  to  the  Cf  riiorari.  In  one  of  the 
schedules  there  is,  iiifer  alia^  <  Stoke  Mao<i^ 
'  vile,  Mr.  John  Hampden,  1/.* 

After  this,  by  writ  of  Mittimus  out  of  die 
Chancery,  tested  in  May  last,  the  tenure  of  the 
writ  of  Aug.  11,  with  these  words,  *  quod  qsi- 

*  dem  brev'  pro  eo  quod  regn'  nosti'  Angim  ct 

*  popuP  nost'  ejusdem  pencbtabatur  emtosn 
'  curayimus  inter  alia  brevia  ad  hujosmodi  pro- 

*  visionem,  et  assessamenc'  fadend'  persinguhi 

*  comitatus  Anglis,'  &c.  And  also  diis  record 
of  the  writ  of  Certiorari,  with  the  rrtaro  of  it» 
and  schedule  annexed,  are  sent  into  the  csort 


thn  Amovmevt  of  Sir  ROBERT  BERKLEY, 
KnL  one  of  tbe  Justices  of  the  Court  of 
Kiog*s4)encb,  ^eb.  10,  id  Car.  1637,  in  the 
Bxchequer-Chainher. 

The  Cass. 
In  Aug.  11,  of  the  king's  reign,  there  issued 
n«t  of  di^  court  of  Chancery  his  majesty's  writ, 
directed  to  the  sheriff  of  the  county  of'  Bucks, 
fltnd  the  head  officers  of  villages  and  bu roughs 
an  that  county,  *  et  probis  liominibus,'  that  is, 
to  all  the  king's  good  subjects,  <  in  omnibus 
^  villis,  hurgi^  et  aliis  loeisin  com'  Bucks.'— 
I  may  call  this  writ,  a  special  writ,  or  a  com- 
sinssion  upon  tlie  case.  It  is  not  a  nc  voUt ;  it 
heginneth  with  divers  weighty  reasons  or  causes, 
pro  rationCf  of  the  issuing  ot  it ;  as,  1.  His  ma- 
jesty   had   intelligence   tliat  certain    pirates, 

*  et  maris  grassatores,'  as  well  Mahometans  as 
others.  Were  congrtgati  upon  the  sea,  <  quod 

*  ab  olttn  per  gentem  Anglicanam  defendi  con- 
'  suevit;'  and  did  daily  rob  and  spoil  the  ships 
and  the  goods  of  the  subjects  of  the  king,  and 
of  his  confederates,  and  did  captivate  the  per- 
sons of  those  whom  they  took.^-2.  His  ma- 
jesty did  contpUert,  that  those  men  did  <  navi- 
'  gia  indies  prssparare,  ad  mercatores  ulterius 
'  molestandos,  et  ad  reguum  irravand'  nisi  citius 

<  remedium  ponatur/— 3.  His  majesty  did  con- 
sider the  perils,  <  que  undique  illis  guerrinis 
'  temporibus  imminebant,  ira  quod  regi  et  sub- 

*  ditis  suis  defensioni  maris  et  regni,  omni  fes- 
'  tinatione,qufii  poterit,  oonveniebat  accelesare/ 
—4.  His  majesty's  royal  resolution  was,  '  De- 

*  fensioni  regni,  tuitioni  maris,  securitati  subdi- 

*  toram,  et  salva  conduction i  navium  ct  mer- 
'  dtandisarom  providere.'     *  Maxime  pro  eo 

*  qnod*  the  king  and  his  progenitors  <  domioi 

*  maim  pradic^  •simper  hactenus  extiterunt,  et 
'*  flnrimnm  taderet  regem,  si  honor  iste  regius 
'^  suis  temporibas  dispereat,  aut  in  aliquo  minu- 

*  atar.'*-^.  Lastly,  his  majesty  called  to  mind 
« '  Kiegi4a  juris  «t  rationis  ;  Onus  istud  defen- 
^MKis  quod  omnes  tangit,  per  omnes  debet 

<  supportari,  prout  per  l^gem  et  consuetudinem 


of  Exchequer.— By  that  Mittimus  the  king  com- 
mands the  loid  tMnsoicr  and  Imom,  ^  <** 
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Sfitclis  ftiose  rcconJ?,  ibey  should  *  faccre  iiltc- 

*  rius  inde  pro  levatione,  collections  et  ri'ccp- 

*  tione '  of  the  sums  unpaid,  •  prout  de  jure,  et 

*  secundum  lesem  et  cunsuetudinein  reeiii  An- 
'  giis  fiierit  fnciend'  el  iion  aliter.' — By  t*lnch 
(pi out)  hut  especially  by  the  (non  alilrr)  the 
kinv'a  honour  nud  care  of  justice  are  singularly 
eminent;  for  the  ley}»ing  rhe  money  antw  is 
macommanded.nay,  it  is  forbidden,  unless,  *  Jus, 

*  Lex,  et  Con*>uetudo  Anglis. '  do  «« arrant  it. 

AiUr  tliis,  and  in  the  same  month  of  May 
Inst,  the  barons  awarded  a  writ  of  St  ir'  Fac*  into 
Buckinghambhire,  as»inst  tljose  who^e  names 
are  in  the  schedule  aforesaid,  thereby  command- 
ij»g  the  sherirt*  to  wai;n  them  to  •epj)ear  in  the 
Eichequer  by  a  day,  to  shew  cause,  if  ihey  can, 
why  ikey  should  not  be  charged  with  the  pay- 
ment of  the  sums  of  money  assessed  upon  (hern 
and  unpaid. — The  Scir'  Fac*  is -always  a* judicial 
writ;  and  certainly  the  barons  ha*e  proceeded 
very  judicially  and*  grarely,  in  awarding  of  ir. 
In  weighty  case<»,  cspi  ciaily,  if  they  be  not  of 
common  innpres<ion,  proceeding  lento  pede  is 
truly  judicial. — Upon  that  Scir'  Fac'  Mr.  Hamp- 
den is  returned  garnished. — He  appearing,  and 
having  heard  the  several  writs  and  records  be* 
fore-mentioned,  without  taking  the  common  or 
any  ether  protestation,  h&ch  demurred  gene- 
rally.— The  words  of  liis  demurrer  are,  That 
materia  contenta  in  tho  same  records,  *  minus 

*  smBciens  iu  lege  exi&tit  ad  ipsum  onerandum.' 
— He  doth  not  say,  that  materia  is  niinut  vera ; 
bat,  ocknowlcdiiiiig  tlie  matter  contained  in  the 
writ  to  be  true,  he  putteth  the  cause  de  bono  et 
maloy  upon  sufficiency  or  insufficiency,  in  point 
of  the  law,  for  chai-ging  him. — Mr.  Attorney  for 
the  king  hath  joined  in  demurrer. — Upon  this 
demurrer,  one  main  or  grand  question,  and 
some  otlier  inferior  questions,  have  been  starlet! . 

Because  I  have  time  little  enough  for  the 
griind  question,  I  will  not  trouble  you  with  ar- 
guing, or  so  much  as  singling  out  the  otlier  infe- 
rior questions.  My  brother  Weston  liath  spoktn 
to  some  of  them,  I  concur  with  hira. 

The  grand  question  is  shortly  thisj  Whether, 
as  this  case  is,  or  in  this  special  case,  (as  it  is 
upon  the  ideadint;)  the  charges  imposed  by  the 
king  upon  his  subjects,  for  provision  of  shipping, 
without  common  consent  in  parliament,  be  good 
in  law,  yea  or  no  ? 

This  H  a  question  of  extraordinary  weight, 
of  infinitei  consequence,  tlie  greatest  that  ever 
came  before  judges  of  ordinary  courts  of  j«s- 
tice. — *  Qui  ad  pauca  respicit,  facile  pronun- 
'  ciat  ;*  but  he  tiint  will  determine  in  this  ques- 
tion, must '  respiccread  multa,  eaque  magnu  et 
'  ardua.' — ^Upon  the  debate  of  this  question  nt 
tlie  bar ;  elaborate,  learned  and  strong  argu- 
ments have  been  made  on  either  side.  And 
truly,  for  my  part,  I  have  laid  the  que-tion  to 
my  lieart.  All  the  arguments  which  have  been 
made  in  it,  T  have  be<?n  present  at,  and  spe- 
cially heeded.  All  the  records  which  have  been 
brought  to  fhe  judges,  on  either  siHe,  I  have 
read  over  as  seriously  as  I  could.  I  ha\-e  like- 
wise considered  of  the  reasons  and  authorities 
in  law,  pertinent  to  thi»  cape.     And  upon  my 
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•pains,  deliberation  and  study,  I  have  concluded 
with  myself,  and  in  mii^e  o\\u  understanding  am 
satisfied,  and  thuik  1  »hall  satisfy  others,  that  at 
this  case  stundeth,  upon  the  records  in  the 
pleading,  or  in  this  special  case ;  the  clmrge  im- 
posed is  .good  ill  latv,  and  con^-equenily  that 
Judgment  ou^ht  to  be  given  against  Mr.  Uaiup- 
den,  quod  oneretur. 

For  my  clein-  dt  livery  and  expression  of  my- 
self. I  dnide  all  th.tt  I  shall  s:<y  into  the^e  Tour 
heads. — I.  I  will  state  the  case,  and  will  settle 
the  proper  quession  of  it,  as  the  pleadings  are. 
(Ihe  true  stutin>;  and  sftlliii*;  of  a  case  cun- 
duceth  much  to  the  right  answer  of  it.) — ii.  I 
will  consider  the  policy  and  fund4inief»t.il  rules 
of  the  common  law,  applicable  unto  (hat  which 
upon  stating  the  case  slutU  appear  to  be  ll»« 
proper  quc&tion. — iii.  I  will  consider  the  acts 
of  parliament,  the  anst'^cr  to  petitions  in  parlia- 
ment, and  the  sertral  Mai^na  Chaita's  of  the 
hberties  of  Er!;;lund,  which  conct  in  the  kinfr's 
proceeding  in  this  case.— iv.  I  will  answer  the 
material  olijections,  which  huve  been  made  oa 
the  other  side. 

Upon  my  First  General  Head. — 1  hope  that 
none  doth  imagine,  that  it  either  is,  or  can  be 
drawn  by  consequence,  to  be  any  part  of  the 
question  in  this  case,  whether  tiie  kinu  may  nli 
all  limes, apd  upon  all  occasion?,  impose  changes 
upon  his  sulijccts  in  general,  without  common 
Gon&cnt  in  parliament  ?  If  that  were  made  thfi 
question,  it  is  questionless.  That  he  may  not. — 
Tlie  people  of  the  kingdom  are  subjects,  not 
slaves,  freemen,  not  villains,  tu  be  taxed  de  alto 
t:t  kano. 

Though  the  king  of  England  hath  a  monar- 
chial  power,  and  hath  *  rura  sumrn^  inajesta- 

*  tifr,'  and  hath  an  ubsjlute  trust  settled  in  his 
croxvn  and  person,  for  government  of  his  suh- 
jects;  yet  his  government  is  to  be  'secundum 

*  leges  regni. — It  is  one  of  the  quei^tions  in  the 
'  juramentum  reizis,'  at  his  coronation,  (see  the 
old  Magna  Charta,  fol.  161.)  '  Coiicedis  justa 
'  leges  et  consnetudines  regni  esse  tuendus  ? 
And  the  king  is  to  answer,  Concedo. — By  those 
laws  tlie  subjects  are  not  tenants  at  the  king's 
will,  of  what  they  have. — They  have. in  their 
lands  *  Feodum  simplex,*  wWich  by  Littleton's 
description  is,  *  hiertditas  legitim'a,  vel  pura.-*— 
They  have  in  their  goods  a  property,  a  peculiar 
interest,  a  *  raeinn  <  t  tuum.'  They  have  a 
birthright  in  the  laws  of  the  kingdom.  No 
new  laws  can  he  put  upon  them  ;  none  of  their 
laws  can  be  altered  or  abrogated  without  com- 
mon consent  in  parliament. 

Thus  much  I  speak  to  avoid  mi«»apprehen- 
sions  and  misreports  upon  that  which  I  shall 
say  in  this  case ;  not  as  if  there  were  cause  of 
saying  so  much  upon  any  thing  challenged  on 
the  king's  side.  *  We  ha\'e  in  print  his  majesty'* 
own  most  gracious  Declaration,  that  k  is  his 
aitixim,  that  the*  people's  liherties  strengthen 
the  kii>g's  prerotrativf^,  and  that  the  king's  pre- 
rogative is  to  defend  the  people's  lihertit  s. 

Secondly,  Though  Mr.  Hampden's  counsel 
have  spent  all  their  powder  in  citing  a  multi- 
tude of  records,  beginniat*  with  <Nie  in  king 

4a 
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J(»hn's  time,  and  so  downward*,  to  prove,  That 
the  king's  niinisters  have  paid,  that  the  baron« 
have  been  by  writs  commanded  sometimes  to 
lay,  sometimes  to  make  allowances,  out  of  the 
ing's  moneys  or  dues, — in  cases  of  foreiwn 
auxiliary,  and  voluntary  wars :  in  cases  of 
particular  or  ordinary  defence  of  the  reaJm,  as 
upon  rebellion  of  subjects,  or  inroads  by  ene- 
mies, into  parts,  marches,  or  miaritime ;  audi 
enemies  I  mean,  as  are  not  greatly  formidable, 
as  are  apt  to  run  away  when  they  hear  of  any 
force  coming  ai;ainst  them  :  in  cases  of  setting 
forth  ships,  for  scouring  the  seas  from  petty 
pirates,  so  tliat  merchants  may  have  safe  pas- 
sage :  in  cases  where  victuals,  or  other  provi- 
sions, were  taken  from  particular  persons,  by 
way  of  purveyance,  for  soldiers,  or  io7  the  king's 
army :  in  cases  of  borrowing  of  money  by  the 
king's  officers,  for  war,  or  ordinary  or  extraor- 
dinary defence  :  incases  of  taking  money  or 
goods  against  the  owner's  consent,  by  warrant 
for  the  kind's  use,  for  war,  or  other  manner  of 
defence:  m  cases  where  particular  men's 
ships,  horses,  or  armour,  were  lost  in  the  wars: 
in  cases  where  private  men's  houses  were  used 
in  the  king's  service:  lastly,  in  cases  of  general 
and  extraordinary  defence,  where  the  king 
had  suflScient  aids* for  that  purpose  granted  to 
him  in  parliament.  Although  I  confess  it  be 
true,  that  the  king  in  all  these  cited  cases,  must 
pay  of  his  own,  without  imposing  upon  the  sub- 
ject ;  yet  I  say  that  those  cases  come  not  close 
to  our  case :  for  every  of  those  cases  halh  a  ma- 
nifest, particular,  and  just  reason ;  but  none  of 
these  reosons  are  applicable  to  the  case  now 
in  question,  as  is  easy  to  demonstrate,  if  a 
man  would  enter  into  every  of  these  particu- 
lars; which  1  forbear,  for  saving  of  time. — And 
these  records  being  taken  away,  the  multitude 
of  the  vouchers  on  Mr.  Hampden's  side  will  be 
greatly  abatr  d. 

Thirdly,  The  case  of  the  ancient  tribute 
called  ^  Daiiegelt,  of  which  Mr.  Hampden's 
counsel  hath  spoken,  though  it  come  nearer 
than  any  of  the  former  mentioned  cases,  yet  it 
much  ditiers  from  the  cliarge  imposed  in  our 
case. 

It  hath  been  said  on  Mr.  Hampden's  side. 
1.  That  Danegelt  was  not  imposed,  but  by 
common  assent  of  parliament.  2.  That  after 
it  was  so  imposed,  it  was  released  by  Kdward 
the  Confessor.  3.  That  it  hath  been  noi*  so 
Jong  uncollected,  that  it  is  scarce  kno«n  what 
it  was. 

To  th«  first  I  answer.  That  the  proof  urged 
that  it  was  created  by  parliament,  is  at  the  best 
but  a  conjecture.  It  hath  been  said,  that  the 
^ordft  of  Leges  Edw.  Confessohs,  c.  12,  are  in 
one  place,  « statutum  est  Danegeldum  anuua- 

*  tim  reddi,.&c.'  and  in  another  place,  *  Dane- 

*  geldi  redditio  primitus  instituta  est,  ikcj  And 
§tatttium  is  a  proper  word  for  an  act  of  parlia- 
mat,  a  statute.  But  in  my  understanding  it 
is  apparent^  that  it  had  not  creation  by  coiumon 
assent  in  parliament,  but  only  by  regal  autho- 
rity;  or  at  the  most  by  the  king,  with  his  gi«at 
Lriis  ufulnj  which  in  thoM,  and  after  tines, 


was  frequent.  My  reasons  are,  Isf.  In  Tilbu- 
riensis,  or  the  Black  Book  of  the  Exchequer, 
1.  1,  c.  28,  the  words  are  express,  *  A  regibut 
'  Anglicis  statdtum  est,  &c.'  no  mention  of 
any  others  who  joined  in  that  ttaiuium.  2k\\\\ 
It  appears  by  the  said  Leges  Edw.  Confess,  c. 
12,  that  at  the  beginning  of  Danegelt,  *  omnit 

<  ecclesiae  libera  erat;'  the  reason  given,  '  (|uia 
'  magis  confidebant  ecclcsise  orationibus,  quam 
'  armorum  defensionibus :'  and  yet  in  the  addi- 
tion to  tlie  said  I^es,  it  appears  that  William 
Rufus  imposed  that  tribute  upon  the  church 
also,  and  tiiat  without  common  assent.  For 
the  words  are,  '  Danegeldum  concessum  est  ei 
'•  a  baronibus,  non  lege  statutum  neque  finsa- 

*  tum  ;'  and  certainly  those  barons  by  whom  il 
was  concessum,  were  not  all  the  baronage,  for 
it  is  plain,  that  the  bishops  and  mitred  abbots 
did  not  consent.  3dly,  in  that  clause  where 
'  statutum  est'  is  used,  in  Leges  Edw.  Confess, 
the  Danegelt  is  said  to  be  12d. '  ex  unaquaque 

*  hida;'  and  afterwards  it  doth  appear  that  it 
was  made  4f.  by  William  Rufus,  *  ex  unaqua- 

*  que  hida,  ecclesia;  non  excepta  ;'  which  n- 
creosc  was  most  unjust,  if  no  more  but  12^.  vai 
limited  by  common  assent  at  first. 

To  the  second,  I  ai^swer,  with  sir  Ilerry 
Spelman's  distinction,  there  were  two  kinds  of 
Danegelt ;  one,  *  ad  pacandos  Danos ;'  ano- 
ther, '  ad  arcendos  Danos,'  and  other  pirates. 
It  may  be,  that  the  Confessor  released  that 

*  ad  pacandos,'  for  the  Danes  troubled  not 
this  kmgdom  in  his  time,  they  had  enough  to 
do  then  at  home,  and  so  there  was  no  caose  of 
collection  of  any  taxes  '  ad  pacandos  Daoos :' 
and  though  it  was  de  facto  exacted  bv  the 
Danish  kings  before  Edward  the  Confessor, 
viz.  Canute,  Harold  Ilarefoot,  and  Ilardica- 
nute,  it  was  unjustly  taken  by  ihem,  the  cause 
of  grant  of  it  ceasing  in  their  time  of  soverci^otr 
here;  and  that  miglit  be  the  cause  of  the  Con- 
fessor's dream,  that  he  saw  the  devil  dancing 
upon  the  money  collected  in  his  time  for  Dane- 
gelt:  vihich 'Siipposition  of  a  vision  ocra- 
sioned  him  to  release  it,  as  it  is  writUn.  But 
certainly  the  Danegelt  '  ad  arcendos,'  &c. 
was  not  released  by  Edward  the  amfessor : 
for  it  appears  in  Tilburiensis,  before  cited,  tlint 
'  Danegeldum  sub  indigtnis  regibus  solvebaiur 
'usque  ad  tempus  Willielmi   primi;'  if '»''b 

*  indigenis  regibus,'  then  under  the  Confess'  r. 
— Again,  it  appears  in  Leges  U.  1,  c.  1(3,  tL^ 
Danegelt  was  in  that  king's  time  a  duty  to  (he 
king :  for  the  words  are,  '  Danegeldum  si  ad 

*  terminum  non  reddatur  recta  emendetur,-' 
ergOf  not  released  by  his  predecessor  Edward 
the  Confessor.  I  further  find  in  Ranulphns 
Cestrensis,  that  *  Stephanusrex,  regnum  iniens, 
'  Danegeldum,  i.  e.  2f .  ad  hidam,  quos  antecty 
'  sores sui  singulis  annis  accipiebant,in  xtemuo 

<  condonavit  i  which  '  cundonavit'  she«»9  that 
he  as  a  king  dejucto,  tuul  a  right  to  it,  rr^o^  not 
formerly  released.  Qut  for  the  validity  of  such 
a  release  by  k.  Stephen,  a  mani/cst  usurper 
tending  to  the  diminution  of  the  crown,  espe- 
cially if  it  were  of  a  tribute  granted  to  the 
crown  by  act  of  parliaaeot^  see  0.  £.  4,  f  i- 
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To  the  third  I  answer,  That  it  is  true,  it  is 
obscure  what  the  Danfgelt  was;  you  have 
heard  bj  what  has  been  cited,  mention  of  If. 
3s.  and  4s.  to  be  the  sum  of  it ;  and  truly,  I 
think,  ic  was  more  or  less,  according  to  the 
occasion  of  the  money  for  the  defence:  tlie 
tribute '  ad  pacandos  Danos,'  I  believe  at  first 
was  but  t2d.  out  oi^  every  hide,  yet  afterwards 
increased  by  the  three  successive  kings,  Danes 
themselves,  for  I  find  it  was  at  fir&t  hut  about 
10,000/.  per  ann.  it  after  was  raised  to  30,000/. 
then  to  40,000/.  and  lastly  to  near  60,0<^0A 
which  huge  sum  was  .in  these. times  a  burden 
insupportable  to  the  people.  But  however, 
the  uncertainty  of  the  sum,  especially  if  you 
understand  that  which  was  collected,  *  ad  ar- 
'  cendos  Danos,'  is  a  clear  proof,  that.it  was  not 
created  by  act  of  parliament,  for  then  the  sum 
tiiereby  certain  cuuld  nut  be  mounted. — All 
historians  do  agree,  that  the  original  time  of 
Dane^^elt  was  in  k.  Ethelred't  reign.  I  ob- 
sen'e,  that  k.  Ethelred  shewed  himself  weak 
ond  improvident,  in  that  he  looked  not  to  raise 
means  for  defence  of  his  realm  against  the 
Danes  in  time;  but  when  the  Danes  were  mas- 
ters, then  be  began  to  provide  against  them. 
And  for  that  cause  divers  of  our  historians 
write,  that  he  was  called  by  a  nick-name, 
Ethelred  the  Unready.  But,  on  the  other  side, 
we  the  subjects  of  England,  who  enjoy  our- 
stflves  and  what  we  have  in  peace,  through  his 
majesty's  royal  care  and  providence,  have  cause 
to  yield  to  our  sovereign  k.  Charles,  the  ho- 
nourable name  of  Charles  the  Ready,  or  Charles 
the  Provident. 

But,  to  return,  the  differences  between  the 
antient  Danegelt  and  the  charge  in  our  case 
are  apparent  and  many;  for  the  Danegelt  was, 

1.  Annual :  ours  is  due  only  in  case  of  ne- 
cessity. 2.  It  was  collected  out  of  bides  of 
land,  and  thence  called  Hidage:  ours  is  col- 
lected out  of  personal  as  well  as  real  estates. 
3.  It  was  a  tribute  of  money :  ours  a  provision 
of  shipping  and  armour  in  kind.  4.  It  was 
against  pirates :  ours  is  for  common  defence  oi 
sea  and  land.  5.  It  was  not  general :  clergy 
and  clergymen  were  originally  exempt :  ours  is 
general,  upon  all  without  exception. 

Lfge  the  words  of  the  authorities  under 
written,  from  whence  many  observations  and 
good  conclusions  may  be  drawn  touching  Dane- 
gelt. 

Leges  Edw.  Confess,  c.  12.  <  Danegeldi  red- 
'  ditio,  propter  piratas  primitus  instituta  est, 
'  patriam  enim  infesuntes  vestationi  ejus  pro 

*  posse  suo  insistebant;  ad  quorum  insolentiam 
'  reprimendam  statutum  est  Danegeldum  an- 
'  nuatim  reddi  sc.  13  denarios  ex  unaquaque 
'  hida  totius  patriae,  ad  conducendum  eus  qui 

*  piratarum  irruptioni  resistendo  obviarunt.  De 

*  hoc  quoque  Dauegeldo  libera  erat  omnis  ec- 
'  ciesia,  quia  magis  confidebant  ecclesie  orati- 
'  unihus,  quaift  armorum  defeusionibus. — Hanc 
'  libcrtatem   tenuit  Anglorum  ecclesia,  usque 

*  ad  tempus  Willielmi  junions.  Danegeldum 
'  concessum  est  ei  baronibus,  non  lege  statu- 

*  ^uiD,  Deque  firmatum ;  s#d  babuit  uccessiutis 


'  causa  ex  unaquaque  hida  4  solidos,  ecclcsia 

*  non  excepta.' 

The  Black  Book  of  the  Exchequer,  written 
in  king  Henry  2's  time,  in  that  part  which  is 
I'ilburieiisis's  work,  or  the  Mauister  ad  Disci- 
pulus,  it  is  lib.  c.  28,  not,c.  11,  as  ic  is  mis- 
printed in  learned  sir  llenry  Spelman*s  Glossa- 
ry.— ♦  Ad  Danos  arcendos,  a  regibus  Anglicis 
'  stututuni  est,  ut  de  singulis  hidis  jure  quodam 
'  perpetuo  duo  sohdi  argentei  6olverentur   in 

*  usus  virorutu  fordum,  qui  perlubtri^ntes  mari- 
'  tinia  impetom  hostium'  rcprimtrent. — Qui 
'  igilur  priucipaliter  pro  Danis  iiistitutus  est  hie 
'  redditus,  Danegeldum  diciiur,  hie  sub  indi- 

*  genis  retj^iltus  bolvebatur  usque  ad  tempora 
'  regis  WiUiclini  prinii.  Ipso  namq;  regoantc, 
'  tarn  Dan'  quam  cseter'  terrae  marisq;  prsdon' 
'  hostiles  cohibettir  incursus.  Cum  ergo  diu 
'  soivisset  terra,  sub  cjusdem  resiis  imperio,  no- 

*  luit  hoc  ut  nuniiatim  solveretur,  quod  fuerat 
'  urgente  necessitate  bcllicffi  teinpestatis  exac- 
'  turn,  nee  tamen  omnino  propter  mopinatos  ca- 
'  sus  dimitti. — ^Jlaro  i^i^itur  temporibus  ejus  vel 
'  successorum  ip^ius  solutum  est,  hoc  ebt  cum 

*  ab  exteris  geiitibus  bella  vel  opiniones  bello- 
'  rum  insurgebant^ — Verum  quocunq  ;  tempore 

*  solvatur  ab  ipso,  liberi  sunt  qui  assident  ad 

*  Scaccarium,  ut  dicitur,  et  vicecomites,  &c. 

Leges  H.  1,  c,  16.   '  Danegelduhi,  i.  e.  I2rf. 

*  ex  unaquaq;  hida  per  annum,  si  ad  terminum 

*  non  reddatur,  witaemendetur.' 

Fourthly,  I  affirm,  with  som^  clearness,  under 
favour,  That  the  charge  now  demanded  is  not 
within  the  ancient  acceptation  or  signification 
of  the  words.  Aids,  Mises,  Prizes,  Taxes,  or 
Talliages,  which  it  is  to  be  agreed  cannot  be  iex« 
acted  by  the  king,  without  consent  in  parlia- 
ment. Neither  is  it  within  the  compass  of  the 
word  Subsidy,  which  may  not  be  levied,  but 
upon  gnmt  of  it  in  parliament.  Aids,  if  you 
take  the  word  in  a  general  sense,  they  were  of 
tt%o  kinds:  1.  Such  as  were  aids  and  services 
too,  as  *  pur  faire  fiu  chevalier,  pur  file  marter.' 
That  kind  of  aid,  common  persons,  wlio  had 
Seigniories,  had  right  unto,  as  well  as  the  king. 
No  colour  of  comprehending  this  kind  of  aids, 
within  the  word.  Aids,  pertinent  ^o  this  ques- 
tion— To  the  2d  kind  of  aids,  were  sums  of 
money  from  the  subject  to  the  king,  by  way  of 
help,  *  ad  agendo  regis;'  as  for  making  of  cas- 
tles, building  of  bridges,  helps  for  voluntary  or 
auxiliary  wars,  or  for  the  king  to  do  his  plea* 
sure  with,  and  the  like. — See  Pari.  Roil  11 
lien.  4,  n.  45,  20,000  marks  granted  to  the 
king  by  the  name  of  an  Aid,  *  ent  a  fair  son 

*  pleasure.'  And  Rot.  Pari.  25  Ed.  3,  n.  12, 
where  the  application  of  the  word  Aid  to  such 
a  purpose,  is  distinguished  from  other  payment 
to  the  king. — Mises  were  presentations  in  kind 
of  a  benevolence,  upon  a  king's  first  coming  to 
his  crown;-  such  are  yielded  at  this  day  in 
Wales,  to  a  prince  of  Wales. — Prises  are  taking 
of  part  of  the  subjects  goods  from  them  to  the 
king's  use,  without  pay ;  hence  prisage  of  wines 
at  this  day. 

*  Taxes  et  Tallages,  in  Quinzim.  B.  9,  34  11. 

*  8,  Kota  par  ekpoaition  de  ceux  del  Eschec^; 
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*  que  tax  et  talhige  n*est  auter,  mes  dismef  / 

*  (|uinzi(n,  ou  auter  su'»s>idie,  grant*  per  |.«urlia- 
'  menC.  £i  Ic  quinzim  cM  den  laye^,  ei  le  di>fue  I 

*  est  de  clerj-ie  etest  d*c«>tre  levy  de  Icur  tcrr'  ct  | 

*  le  disiue  et  ie  quinziui  i\v  lais  est  del  liieiis,  sc.  | 

*  decimam  partem  bonoruui   iu  civitaiibus  et 
'  burgis,  e(   15  partem  bonQru*n  dis  luics  in  ! 

*  priaiii  que  fuit  levy  inaiicuns  temp>  sur  lour 

*  hiens,  viz.  del  aid>  sur  1  mr  terres  que  fuit 

*  vald  troublo'.j>,  n)(3  on  ctst  levy,  secundum  ' 
'  ratum  tcn-avum  suamm  per  verges  de  tc-n'  tt  1 

*  auter  qunniites,  issuit  que  ore,  tout  science  I 

*  lour  cirtent)'  in  cbun  vdl  et  pais  par  tout  le  j 

*  reulme  mes  i\  est  encore  levy  in  Ui>cuns  lieux  |' 
'  sur  lors  bif-ns.  tncs  inpbisiurs  iirux,  sur  lurs  ' 

*  ters. — Subsidies  q»iid   cbun    conust,  sc.  cer-  i 

*  taine  some  sur  le  pofjnd  del  r.»t'  de  terr*  ou  ' 

*  biens,  come  «pp'  in  Ics  Acts  do  rarlianicnt  de  ; 

*  gr:rit  del  siibsiuic'  i 

liUblv,  It  cannot  be  said,  tlr.^t  ti.e  present  [ 
case  is  t<i  he  stated  so,  as  unless  the  charge  ; 
coinmandeil  be  obevfd,  an  assured  infallible  j 
ruin  andsi.bveisicn  of  this  kingdom  will  happen,  j 
and  (hut  instanrly.  .in  such  a  cn->e,  *  quid  non'  ' 
is  lawful ;  atid  huppy  fie  who  by  doinj;  any  ex-  , 
ploit,  can  save  tlie  ship  from  sinking,  the  body 
from  falling. 

Sixthly,  It  is  to  be  observed,  That  the  prin- 
cipal conmmnd  in  the  shipping-urit,  is  not  to 
levy  money,  it  is  to  provide  a  ship ;  which  ship 
being  to  be  provided  at  the  charge  of  a  multi- 
tude, in  regard  the  thinor  caim>>t  be  done  any 
manlier  of  way,  but  by  t'.e  means  of  that  which 
is  «  mensura  rerum,'  ni^mely,  money,  therefore 
the  iu^tructlons  in  the  sisipping-writ  are  not 
only  apt,  but  necessary ;  that  an  assessment  be 
inacjje,  whereby  propoi'ionabie  sums  nf  money  i 
may  be  collected,  fur  the  provi>ion  of  the  liiini^ 
'  commanded :  And  thereupon  it  may  be  said, 
timt  the  sum  assesseil  upon  every  one,  and*  in 
our  case  upon  Mr.  llampdcu,  is  not  a  debt  vi 
termini^  but  is  rather  a  duiy  to  be  performed, 
rs  a  means  conducing;  to  the  principal  end  : 
The  refusal  of  performance  of  which  duty,  is  a 
refusal  to  obey  the  principal  thing  couunandeit; 
'  Qui  negaC  medium,  destruit  iineni/  And  tl  e 
principal  thing  commanded,  being  of  a  kind 
concerning  ihe  commonwealth;  the  kinj»,  who 
is  tho  head,  the  sovereign  of  t'»e  commonwealth, 
and  who  hath  as  incident  to  his  rcg:vl  office, 
power  of  coercion,  is  by  law  to  exeicise  such 
his  power  of  coercion,  to  inforcc  such  as  refuse 
to  join  with  others  in  pcrtbrmarjce  of  that  which 
is  commanded  for  tlie  commoDwealtlh — And 
this  being  the  true  state  and  way  of  the  pro- 
reed  injr*,  in  the  pre^ient  case ;  it  is  apparent, 
I  hat  thouj^h  the  Scir'  Fac*  against  Mr.  Hnmp- 
.den  be  in  the  king's  name;  yet  it  is  not  to  have 
execution  as  for  the  kind's  money,  or  as  for  a 
debt  due  to  the  king  from  Mr.  Iliimpden  :  But 
us  is  manifest,  if  the  whole  contexture  of  the 
writ  of  Scir*  I'ac'  be  observed,  it  is  nothing  <  Ise, 
but  to,  hrit*L»  on  a  declaratory  payment.  Tliat 
Mi\  II  unpdtu  owj\tonnari  to  the  payment  of 
me  I3()a".  as•^it^^_•J  npun  him.  So  tliar,  with  his 
?0.<.,t..'.'i  ih«  rwMh  ihf  oiiier  money  of  Huckrn'j;- 
h.i;u  hj».-men,   us^cs^cd   also   ur»oi»   e\\,ry   of 

i 


them  pnrticularly,  the  ship  commaoded  from 
the  county  uf  Buckiugliam  may  be  provided. 

Seventhly,  and  lastly.  Having  declared  of 
\*  hat  nature  our  case  i«  not,  I  come  nuw  to  tell 
you  what  the  state  of  it  is.  The  true  state  of 
uur  question  must  be  made  out  of  the  »hole 
record,  or  pleadii:^  of  the  case,  the  matter  of 
fact  wherein  the  defendant  hath  confessed,  (as 
1  noted  in  the  beginning.)  In  the  Writ  of 
Aug.  11  Car.  and  in  the  Writ  of  Miitimu«, 
there  are  causes  expressed,  of  the  i^^suing  of  the 
Writ  of  Aug.  11,  or  the  Shipping-Writ ;  ibo>e 
causes  are  several,  but  not  to  lie  severed,  all  of 
tbrm  are  to  be  laid  together  into  tlie  balance. 

1.  ♦  Pi  rata;  congreiiati,'  upon  the  English 
seas. — 2.  *  Pirats  navjiiiuin  indies  prepamutt^, 

*  ad  mercatores  ulterius  moiestandos,  et  ad  reg- 

*  iium  gruvandum.' — 3.  *  Pcricuhi'  are  *  I'n- 
'  di(|ue  regno  Anglia;,  in  his  guerrinis  tempori- 

*  b.is.' — Those  *  ptricnla'  do  *  itmninere  regno, 

*  ni*i  ciiins  remedium  ponatur;'  where  liie 
tvotd  *  citius*  is  a  comparative  word,  relative  tu 
sloiv  ways  of  remedy,  amongst  which  padia- 
mcnts  is  one. — 5.  '  Itegi  et  subditis  coDveint, 
'  omni  qua  poterint  fesiinatione  accelerare,  r.d 
'  regni  defeusionem,  maris  tuiliunem,  et  secun- 

*  tatcm  subditorum.' 
Out  of  all  those  positions  it  appears,  T^at 

tliere  is  in  the  case  real  and  manifest  peril ;  nut 

<  panicus  terror,'  fear  without  cause;  * Tempom* 
are  *  de  facto  guerriua/  there  is  *  de  fiwto 

*  navinm  congrc gatio.' 
Again,  we  must  ob-erve,  That  in  tlus  case, 

1.  The  command  is,  *  ad  proficiscendam  cum 
'  navibus  regis  ;*  Sio  the  king  himself  is  to  joiu 
with  the  subject  in  th**  commou  defence :  Here 
is  not  a  *  qutid  nbi  fieri  noa  vis  :*  Here  is 
rather  a  contriiutio,  than  a  (ribictio.^Z.  Tbe 
«hips  and  arms  to  be  provided  are  to  continue 
the  subjects  own  in  property  :  The  king  doib 
not  assume  the  property  of  them  to  htaiStlf; 
he  only  commands  them  to  be  made  an'i  meil 
for  the  common  defence.  ^  This  appears  by  ilie 
words  (*  ad  proficiscendum  cum  navibus  n.»- 

*  tris.')     So  the  writ  sets  a  distinction  between 

*  naves  nostra,'  (that  is,  the  king's)  and  tbe 
shios  to  be  provided.  See  the  like  of  tiiis,  lu. 
28  &  29  Ed.  1,  Communia,  with  the  KiDg'f 
lU'uieiQbrancer,  for  gallies  commanded  upoa 
the  like  occasion  ;  and  P.  5,  £.  9,  and  P.  13, 
K.  2,  with  the  Kiu;t's  Uemembrancer,  *  inter 

*  brevia  directa  baronibus.' — 3.  The  subjects 
are  comuuuided,*in  this  case,  to  be  at  the  ex- 
penres,  *  tarn  in  rictuaUbus,  quam  bominom 
'  saluriis  ad  guerram  neccssariis.'  This  I  sluvll 
prove  clearly  anon,  to  be  consonant  to  law, 
and  warranted  by  roauf  precedents,  in  tbe  like 
cases.—- 4.  All  the  counties  of  the  kingdom,  that 
is,  all  the  kingdom  in  geneilil,  u»  charged,  nut 
any  spared  ;  the  clergy,  the  king  himself^  arc 
to  join  in  the  provisions. — 6.  Tlie  final  end  and 
scope  of  all  this  preparation  is  *  Deleosio  reeni, 

*  tuitio  maris,  retcntio  d<tminii  maris,  secants* 

<  subditorum,  salus  reipublic«.' 
But  Mr.  ilolborne  hath  objected.  That  <  salui 

'  roipublica;  pencil  tab  atur'  is  not  to  be  taken 
as  part  of  this  case,  because  it  is  uot  in  the  writ 
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of  Aug.  11  Car.  bat  is  inserted  into  the  Mitti- 
mus, above  two  years  after ;  and  he  saith, 
Tliat  Mr.  Hampden  could  not  know  11  Car. 
that  at  that  lime  '  balus  reipublicae  periciitaha- 
'  tur;'  and  Uierefore  he  is  not  to  be  blamed 
i'or  relusinc;  to  pay  his  assessment,  which 
was  beiiire  the  Mittimus,  and  grounded  only 
upon  the  wri(  of  Aug.  11  Car. 

lie  further  observed,  That  in  the  subsequent 
siiippinu>writ,'tiKit  clause  is  expressly  now  put 
out.  To  tins  I  ansv^er.  1.  It  is  true,  that 
'  >alus  regni'  is  not  in  express  terms,  or  in  those 
iiieiitic.d  v\ords  in  Uie  writ  of  Aug.  11,  but  it  is 
expressed  in  (hat  writ  in  words  equipollent. 
S.  It  it  were  not  contained  in  that  writ  in  words 
equipollent,  'yet  it  enforces  the  words  in  that 
\«rit  in  matic-r  pursuant,  or  &ot  new,  or  different 
from  it ;  and  &o  is  out  of  the  rules  of  departure, 
wherein  if  it  were,  it  were  a  good  exception 
ill  strictness  of  pteudini;.  3.  Tliat  clause  in 
the  Mittimus  by  way  of  declaration  or  sit^nitica- 
tion  to  the  barons,  what  the  reason  \vas,  that 
moved  the  king  to  issue  the  first  writ ;  and  tiie 
hn runs  are  to  take  notice  of  i',  as  well  r.s  of 
the  clause  in  the  Mittimus,  wUerehy  the  king 
signitieth  to  them,  that  he  had  sent  the  like 
wnts  as  that  of  Aug.  11  to  all  the  counties  of 
Kni^land  :  And  tiiis  is  a  declaration  of  that 
meani<ig  whicli  the  king"  had  in  the  beginning. 
By  Dow  man's  Case,  Co.  9.  after  assessment 
executed,  or  a  6ne  levied,  a  declaration  may  be 
made,  to  what  use  that  fine  or  assejsment  was. 

lu  a  word,  the  state  of  our  Case  is  thus ; 

*  Dominium  maris^  et  salus  reipublicae  pericli- 

*  tnbatur,  convenit  regi  et  subditis,  omni  qua 
'  poterint  festinatione  accelerare  ad  defen- 
'  siotieni  regni,  tnitionem  maris,  et  securitatem.' 

Now  whether  to  sfet  the  commonwealth  free 
nnd  in  safety  from  this  peril  of  ruin  and  destruc- 
:'on,  the  king  may  not,  of  his  own  royal  au- 
thority, and  without  common  assent  in  parlia- 
ment, impose  a  charge  upon  his  subjects  in 
^eiieral,  to  provide  such  siiipping,  as  is  neces- 
sary, in  Itis  royal  judgment,  to  join  witli  his 
majesty's  own  ships,  and  to  attend  them  for 
such  time  as  his  -inajesty  in  his  royal  wisdom 
shall  tliink  fit^  and  also  to  enjoin  them  to  be 
themselves* at  the  expei ices,  ^  tarn  in  ^ictuali- 
'  bus  quam  hominum  salariis,  et  aliis  ad  guer* 

*  ram  necessariis  f' 

I  would  be  loth  to  irritate,  any,  differing  in 
opinion  from  me,  with  provoking  or  odious 
terms ;  but  1  cannot  more  fully  express  myself, 
(and  so  I  desire  it  may  be  taken  as  an  expres- 
sion, and  nut  as  a  comparison)  than  in  saying, 
That  it  is  a  dangerous  tenet,  a  kind  of  judaiz- 
ing  opinion,  to  hold.  That  the  weal  public 
must  be  expi^d  to  peril  of  utter  ruin  and  -sub- 
veraioD,  rather  tlian  such  a  cliarge  as  this,  which 
may  secure  the  commonwealth,  may  be  im- 
posed by  the  king  upon  the  subject,  without 
common  consent  in  parliament.  So  that  the 
security  of  the  comtnon wealth,  for  the  very 
subsistence  of  it,  must  stay  and  expect  until  a 
parliament  provide  for  it ;  .in  wliicU  interim  of 
time,  it  it  possible,  nay,  apparently  probable, 
yea,  in  a  maimer  to  be  presained,.  that  all  may 


be,  yea,  wtll  be  brought  to  a  final  period  df 
destruction  and  desolation. 

Ail  know,  that  the  Jev\5  were  so  strict,  that 
they  would  not  use  means  for  defence  of  them- 
selves, and  their  country,  upon  their  Sabbath. 
Their  enemies  took  tiie  advantage,  and  ruined 
their  state. 

The  Secovd  General  Uead.— I  now^  come  to 
my  Second  general  head,  wherein  i  proposed 
to  consider  df  the  fundamental  policy,  and 
maxims,  and  rules  of  law,  for  the  government 
of  tliis  realm,  and  of  the  reasons  of  law  perti- 
nent to  our  case,  which  arc  very  many.  I  will 
briefly  and  severally  point  at  those  which  make 
impression  in  me. — 1.  It  is  phiin,  that  at 
originally,  even  before  the  Romans  time,  the 
frame  of  this  kingdom  was  a  monarchical  state, 
so  for  divers  hundreds  of  years  past,  upon  the 
Kotnans  desertion  of  it,  and  afrer  the  heptarchj 
endedy  it  was,  and  continued,  and  suU  con- 
tinueth  monarchical.  And  our  gracious  sove* 
reign  is  a  monarch,  and  the  rights  of  free 
monarchy  appertain  unto  him ;  and  yet  still 
with  this,  that  he  must '  leges  ad  consuetudinea 

*  regni  servare,  et  prsecipue  leges  et  consuetu- 

*  dines  et  libertates  a  glorioso  rege  K«lwardo/ 
(that  is,  Edward  the  Confessor)  *  cltro  popolo- 
<  que  concessas;'  as  appears  in  the  old  Magn^ 
Chart,  fol.  164,  lit.  « juramentum  regis  qaando 

*  coronatur.'  2.  Where  Mr.  Holborne  «up- 
posed  a  fundamental  policy  in  the  creation  of 
the  frame  of  tliis  kingdom,  that  in  case  the 
monarch  of  England  should  be  inclined  to  ex- 
act from  his  subjects  at  his  pleasure,  he  should 
be  restrained,  for  that  he  could  have  nothing 
from  them,  but  upqu  a  common  consent  ia 
parliament. 

He  is  utterly  mistaken  herein, — I  agree  the 
parliament  to  be  a  most  ancient  and  supreme 
court,  where  the  king  and  peers,  as  judges,  are 
in  person,  and  the  whole  body  of  the  commons 
representatively.  There  peers  and  commooa 
may,  in  a  fitting  way,  *  parler  bur  ment,'  and 
shew  the  estate  of  every  part  of  tlie  kingdom ; 
and  amongst  other  things,  make  known  their 
grievances  (if  there  be  any)  to  their  sovereigiv 
and  humbly  petition  him  for  redrtss. 

But  the  former  fancied  policy  I  utterly  deny. 
The  law  knows  no  such  king-yoking  policy. 
The  law  is  of  itself  an  old  and  trusty  servant  of 
the  kind's;  it  is  his  instrument  or  means  which 
he  useth  to  govern  his  people  by.->-I  nev,cr  read 
nor  beard,  that  Lex  was  Uex ;  but  it  is  com- 
mon and  most  true,  that  Rex  is  Lex,  for  he  m 
'  lex  loquens,'  a  living,  a  spe<^kiag,  an  acting 
law:  and  because  the  king  is  '.lex  loquens,' 
therefore  it  is  said,  that  *  rex  censetur  habere 

*  omnia  jura  in  scrinio  pectoris  sui.' 

Tliere  are  two  maxims  of  the  law  of  En^ 
land,  which  plainly  disprove  Mr.  Holborne  a 
supposed  policy.  The  first  is,  '  That  the  king 
'  is  a  person  trusted  with  the  state  of  the  com- 
<  monwealth.'    The  second  of  these  maxims  is, 

*  That  the  kinej  cannot  do  wrong.'  Upon  these 
two  maxims,  the  'jura  summsemajesiatis'  are 
gro«]nded,  with  which  none  but  the  king  him- 
self (net  his  high  covirt  ef  pariouneut  without 
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leave)  hath  to  meddle,  as,  namely,  war  and 
peace,  value  of  coin,  parliament  at  pleasure, 
power  to  dispense  with  penal  laws,  and  divers' 
others ;  amongst  which  I  range  these  also,  of 
revai  potver  to  command  provision  (in  case  of 
necessity)  of  means  from  the  suhjects,  to  )>e  ad- 
joined to  the  king's  own  means  tor  the  defence 
of  the  commonwealth,  for  the  preservation  of 
the  *  salus  reip.'  Otherwise  I  do  not  under- 
stand how  the  king's  majesty  may  be  said  to 
have  the  majestiasl  right,  and  power  of  a  free 
monarch. 

It  is  agreed,  that  the  king  is,  by  his  regal  of- 
£ee,  bound  to  defend  his  people  against  foreign 
enemies ;  our  books  are  sn,F.  Na.fui.  118,  *  Est 
'  a  intendre  que  le  roy  doit  de  droit ;  saver  et 
'  defendre  son  real  me   com'  vers  le  meere, 

*  com*  vers  enemies.'— J uramen turn  Regis,  cit- 
ed before,  *  servabis  ecclesiae  Dei,  clero,  et  po- 
'  pulo,  pacem  ex  integro  secundum  vires  tuas ;' 
if  <  ex  integro,'  then  against  all  disturbers  of 
the  general  peace  anoongst  them,  most  chiefly, 
in  roy  judgment,  against  dangerous  foreigners. 

Bractun  and  Glunvill,  in  the  front  of  their 
books,  putiiished,  That  tlie  king  must  have 
arms  as  well  as  laws;  amis  and  strength 
against  foreign  enemies,  laws  for  doing  justice 
at  home.  Certainly  if  he  must  have  these  two 
necessaries,  he  must  be  enabled  with  means  for 
them,  and  that  of  hiniselt^  not  dependent  <  ex 
'  aliorum  arbitrio  ;'    for  it  is  *  regula  juris,  lex 

*  est,  quando  quis  aliquid  alicui  concedit,  con- 
<  cedit,  et  id  sine  quo  res  ipsa  esse  non  potest.' 

S.  Though  I  have  gone  already  very  high,  I  shall 
go  yet  to  a  higher  contemplaUon  of  the  funda- 
mental policy  of  our  laws  :  which  is  this,  That 
the  king  of  mere  right  ought  to  have,  and  the 
people  of  mere  duty'are  boand  to  yield  unto 
the  king,  supply  for  ^  the  defence  of  the  king- 
dom.— And  when  the  parliament  itself  doth 
grant  supply  in  that  case,  it  is  not  merely  a  be- 
nevolence of  tlie  people,  but  therein  they  do 
an  act  of  justice  and  duty  to  the  king.^-I  know 
the  most  solemn  form  of  parliament,  and  of  the' 
humble  expression  of  the  commons,  of  their 
hearty  affection,  and  good  will  to  their  king,  in 
tendering  to  him  their  bills  of  subsidies  or  fif- 
teenths. 

Rot.  Pari.  9  Hen.  4,  n.  7.  There  is  a  nota- 
ble record  of  the  very  ri);ht  of  the  commons,  in 
the  form  of  grant  by  parliament  of  supply  to 
the  king:  Archbishop  Arundel,  then  Lord 
Chancellor,  in  his  speech  to  tlie  houses,  took 
for  his  theme  'Regem  honoriiicate,'  it  being 
then  a  time  of  instant  necessity. — ^The  com- 
mons, in  their  grievances,  complained  of  the 
default  of  safeguard  of  the  sea,  towards  which 
they  had  granted  a  subsidy  before ;  *  Et  pour 
'  tant,'  (Note  this  for  the  reason,  it  was  not 
spoken  simply,  as  Mr.  St.  John  urges)  but  *  pur 

*  tant  que  ills  ne  sont  obliges  a  eel  guerre  sus- 
'  teyner,  mes  sont  discharg'  de  re  exant ;'  and 
they  petitioned.  That  accordingly  it  would 
please  the  king  to  discharge  the  commons,  but 
the  king  did  not  dischai^e  them,  quod  not  a. 
AiUr  this,  the  Record  goeth,  that  there-  was  a 
aonference  between  Ui«  king  and  lordly  of  the 


state  of  the  realm,  and  of  the  defence  of  it. 
And  in  that  conference,  the  king  asking  the 
lords  advice,  they  answered.  That  a  tenili  and 
half  a  tenth  was  necessary  from  the  borouoh^   i 
and  a  fifteenth  and  half  from  the  rest  ot  ilie   i 
people.    This  conference  and  advice  being  re-   | 
ported  to  the  house  of  commons,  the  record  b, 
'  lis  fuer  grandement  distorbe  en  dist'  ceo  des- 
'  tre  en  grand  derogation  de  lour  Uberties.'  I 
The  disturbance  was  so  great,  that  the  km;  | 
himself  took  pains  to  pacify  them.    Upon  this 
Record  it^appears,  and  I  confess,  tliat  the  com- 
mons offering  ap  of  the  bill  of  fifteenths,  and  so 
of  subsidies,  to  the  king  in  parliament,  is  a  most 
material  form,  and  serves  to  make  good  lod 
happy  expressions  of  love  and  unity  between 
the  head  and  members,  the  king  and  his  sub- 
jects.    But  still  I  say,  that  it  is  the  king's  rigl  i 
to  have  supply ;    that  supply  is  a  duiy,  noi 
merely  a  benevolence  from  the  people,  in  cav 
of  necessary  defence  of  the  kingdom. — And  ibif 
is  not  my  single  opinion. 

19  H.  6,  64  B.  Hody  Ch.Baron,  'Leroyewt 

*  inhcrite,'  that  is,  hath  right  of  inheritance  i» 
have  fifteenths  in  his  court  of  parliament:  lor 
tlie  same  law  which  wills  that  the  king  defend 
his  people,  wills  also,  that  the  people  grant  to 
him  of  their  goods,  in  aid  of  their  defence.— Be- 
sides,  I  prove  mine  opinion,  if  any  man  deny  it, 
unanswerably,  out  of  the  very  writ  of  suairaow 
of  parliament :  in  it,  *  Ardua  el  utgeuiia  nczo- 
'  tin,  regem  statum,  et  defensionem  regni  An. 
'  gliae  et  ecdesise  concernentia,"  are  meniioned 
to  be  the  cause  of  parliament. 

Now  I  ymy  you  observe. — In  the  writ  cf 
summons  to  the  peers  of  the  kingdom,  tbc 
words  are,  <  Super  dictis  n^otiis  tractaiun  ve- 
'  rumq;  conciF  impensuri ;'  but  in  the  writ  h. 
choice  of  knights  and  burgesses  to  serve  for  tuc 
commons,  the  woixls  are,  *  Ita  quod  militespn 
<  ae  et  communiute  comitatus  prsdicti,  ac  dicu 

*  civcs  et  buigenses  pro  se  et  comrounitate  c- 

*  vitatum  et  burgorum  plenam  potesutem  iit- 

*  beant '  (what  to  do  ?)  *  ad  faciendum  et  c  on- 

*  sentiendum  his  qu%  tunc  ibidem  de  couiioLai 

*  concilio  regni  nostri  contigeriot  ordiuari  super 

*  negotiis  antedictis.'— So  the  words  are, '  tJ- 

*  cere  et  contentire,'  to  matters  agreed  on  c-n- 
cerning  the  defence  of  the  kingdom ;  there  arf 
no  other  matters  mentioned  in  the  writ  ti: 
summons  of  their  representative  body :  no  ^ucii 
words  as  are  in  the  peers  writs  are  in  tbens; 
yet  I  cannot  say,  and  so  I  desire  to  be  conce.v 
ed,  but  that  according  to  the  Record  of  9  Hen- 
4,  the  commons  may  also  humbly  offer  t|te.r 
advice  to  the  king ;  they  may  shew  ibeir griev- 
ances, and  the  tfiate  of  the  conunoas :  but  it  a 
plain,  that  the  principal  duty  belonging  lotw 
commons  is,  '  facere  ct  conscntire,'  otbentw 
there  would  have  been  in  their  writ,  as  well  h 
in  the  peers,  *  super  dictis  negotiis  tractatun. 

*  venimque  consilium  impensuri/ — Upon  this  I 
put  the  case,  and  argue  thus  t  the  kin|dom 
wants  present  provision,  necessary  for  preseini 
defence,  to  be  m  readiness;  this  provision,  JM 
case  so  falling  out,  must  be  so  speedily  made, 
as  that  it  would  be  dangerous,  in  regard  of  irbK 
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may  happen,  to  stay  for  an  assent  in  parlia- 
ment. Well,  in  this  case  there  is  a  dutjr  from 
die  subject,  and  a  necegsity  that  the  thinigmust 
be  done,  but  the  necessary  form  for  tl^e  sub- 
jects assent  in  parliament  cannot  be  pursued  ; 
1  demand  what  must  be  done,  or  what  may  be 
done  in  this  case,  without  breach  of  law  ? — Is 
the  duty  lost  for  want  of  time  to  observe  the 
ibrai  ?  For  toy  part,  I  understand  not  any  ren- 
ion  that  the  duty,  in  such  case,  should  be  lost ; 
bat  I  should  a{;ree,  that  were  not  this  a  duty, 
91  ierminiy  which  is  to  come  from  the  subject, 
in  such  a  case,  but  only  a  mere  benevolence, 
then  that  such  benevolence  could  not  by  law 
be  exacted  without  the  essential  part  of  it,  viz. 
the  subjects  assent  in  parliament. 

4.  I  confess,  that  by  the  fundamental  law.  of 
England,  the  parliament  is  '  commune  conci- 
<  Uum  regis  et  regni,'  that  it  is  the  greatest, 
the  most  honourable  and  supreme  court  in  the 
kingdom  ;  that  nb  man  ought  to  think  any  dis^ 
honourable  thing  of  it:  yet  give  me  leave  to 
lay,  that  it  is  but  a  Concilium ;  to  say  so  is  no 
dishonour  to  it :  the  king  may  call  it,  prorogue 
it)  dissolve  it,  at  bis  pleasure ;  and  whatsoever 
the  king  doth  therein,  is  always  to  be  taken 
for  just  and  necessary. — ^We  roost  consider, 
that  it  is  a  great  body,  moves  s1ow1;|f  ;  sud- 
den dispatches  cannot  be  expected  in  it. — 
Besides,  though  the  parliament  cannot  err,  par- 
liament-men may  de  facto:  every  particular 
member  >  of  the  house  hath  his  free  voice ; 
lome  of  them  may  chance  to  make  scruples, 
^vhere  there  is  no  cause;  it  is  possible  that 
lome  of  them  may  have  sinister  ends ;  these 
things  breed  delays,  so  they  may  disturbances. 
(I  would  to  God,  the  late  woful  experience  of 
this  kingdom  had  not  veri6ed  these  specula- 
tions.) Yea,  there  have  been,  in  former  times, 
censures  of  parliaments  themselves :  the  good 
parliament,  temp.  £d.  3,  '  parliamentum  in- 

*  doctorum,'  temp.  Hen.  4,  and  in  the  same 
kind's  t^e,  if  we  believe  my  lord  Coke,  11, 
fo.  113.  Brangwit,  id  e$t,  the  White-Crow  act. 
These  matters  are  considerable  in  such  cases  as 
onrs  is. — Wherein  apparently  *  Mora  trahit 
'  periculura,'  and  to  follow  the  rule,  *  Festina 
'  lente/  is  most  dangerous. 

5.  The  point  of  '  reteotio  dominii  maris* 
(which  is  in  the  case)  is  not  of  an  ordinary  con- 
iideration  ;  for,  besides  the  antient  inheritance 
and  right  which  the  crown  of  England  hath  in 
ir»  it  is  obvious  to  every  judgment,  that  in  the 
continuance  or  not  continuance  of  it  to  the 
crown,  not  only  the  bene  esse,  but  even  the  esse 
itself  of  the  commonwealth  doth  consist;  and 
therefore  ic  behoveth  the  subjects  acceUrare 
to  the  tuition  of  it :  slowness  is  an  argument  of 
fttupidity,  or  want  of  that  sensihlencss  of  the 
diminution  of  that  right  which  every  subject 
ouffht  of  right,  and  hath  (i  concerning  reason, 
to  propose  to  himself. 

Notable  afe  the  words  in  the  Scotch  rolls, 
10  Kd.  3,  numb.  3.  In  a  writ  by  the  king  to  a 
ireat  part  of  all  tlie  kingdom;  '  Considerato, 

*  quod  progenitores  nostri  reges  Anglie  dominii 
^ maris  et  traiiunarini  passagii,  toiis  prater itis 


<  temporibus  extiteniot,  et  plurimum  nos  taede-» 

<  ret,  si  honor  noster  rcuius  nostris  temporibu» 

*  in  aliquo  laederetur.   Quodc^ue  omnes  homines 

*  de  r^no  pro  defensione  ejusdcm,  contra  hos- 

*  tium  invasiones,  tenentur  expouere  se  et  sua.' 
— The  writ  wherein  these  words  are,  was  a 
commaad  or  charge  laid  upon  the  subject, 
without  any  warrant  of  parliament  for  it. — It 
was  a  writ  directed  to  all  earls,  barons,  knights, 
and  others,  '  ab  ore  aqus  Tliamesis  versus . 

*  partes  occidentales,'  which  included  divers 
inland  counties. — It  issued  upon  occasion  of 
David  de  Bruse's  having  a  great  navy  afloat,, 
and  therewith  having  entered  Jersey  and 
Guernsey.  The  writ  is  a  command  to  those  to 
whom  it  is  directed,  <  Tantis  et  tarn  gravibus 
'  perieulis  imminentibus  debite  ponderatis,'  to 
treat  with  the  archbishop  of  Canterbury,  and- 
other'  great  men  assigned  by  the  king, '  super 
'  defensione  regni  et  popufi.'  The  writ  con* 
eludes  thus,  '  Scire  vos  volumus,  quod  si  re* 

<  belles  aut  difficiles  fueritis  in  prasmissis  in 

*  tan]U>  et  tarn  grandi  necessitatis  articulo,'  tho 
king  will  repute  those  *  rebelies,  aut  difficiles, 
'  tanquam  suoset  regni  inimicos.' 

6.  Not  to  speak  of  necessity  in  general, 
which  is  of  itself  a  relaxation  of  laws,  and  servea 
for  a  dispensation,  even  by  tlie  equity  of  the 
law  itself:  in  our  case  there  is  a  necessity  in 
point  of  govenmient. — I  shall  put  vod  a  case, 
where  an  express  clause  in  an  act  of  parliament 
hath  been  doomed  void,  because  it  was  against 
a  matter  of  necessity  in  point  of  government. 
2  H.  6, 6,  The  earl  of  Northumberland's  case. 
Nota,  S8  £d.  3,  and  42  £d;  3.  penal  acts  were 
made,  that  none  should  exercise  the  office  of 
sheriff  above  a  year,  although  that  he  have  a 
non  ohtante;  that  clause  of '  although'  is  void,, 
and  a  ntni  obstante  may  be  of  that  non  obstante  : 
no  reason  can  be  for  this,  but  because  it  takes- 
a  necessary  part  of  government  out  of  the  king's- 
hands. 

7.  *  Salus  reipublics,'  by  all  laws,  is  *  su* 
'  prema  lex,  et  summ^  necessaria.'  It  is,  where 
it  interposeth,  <  lex  legis.'  It  takes  away  pkr- 
ticular  mterests,  before  itself  give  place  for  that 
cause. 

8  Ed.  4,  36  Hen.  8.  Dyer.  A  bulwark  for 
defence  may  be  built  upon  another  mun'a 
ground,  '  invito  domino.' — No  dower  or  third- 
ing  to  a  woman  of  a  castle  of  defence  ;  it  may 
indanger  '  salus  republics,'  by  dividing  such  a 
piece. — An  alien  merchant  takes  a  lease  for 
years,  of  a  house  for  his  trade  :  this  is  a  good 
lease,  so  long  as  he  tradeth,  and  there  is  no 
enmity  between  his  king  and  ours ;  but  when 
he  ceaseth  trading,  or  it  war  happen,  the  king 
shall  have  the  interest  of  the  lease.  The  rea« 
son,  it  is  possible,  that  '  salus  reipuUice'  may 
be  concerned,  if  the  ahea's  interest  in  it  should 
continue. 

8.  If  there  were  not  '  salus  reipublics'  in 
our  case,  yet  there  is  i^  it  at  least  *  bonumpub* 
*  hcum'  intended.  I  will  put  a  case,  where 
subjects  are  bound  without  tlieir  assent,  for  the 
'  bonum  publicum*  sake.  44  Ed.  3, 19.  Cham- 
berlain of  London's  ca*e|  Coke  6,  f.  63.  Iuh»> 
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bitants  of  a  town,  without  any  custom,  may 
make  ordinances  or  hy-iaws  of  any  thinir,  pro 
bono  publico;  and  in  such  case,' those  ^ho  are 
abseuf,  and  so  unconsentin^;,  are  boun^i,  the 

•  bonum  publicum'  is  ihe  cause.  ■ 

9.  Prevention  of  further  general  mischief, 
which  may  ensue,  trenciteth,  even  by  construc- 
tion of  law  itself,  upon  other  men's  rights. 
For  that  cause,  pulling  down  a  house  which 
is  on  fire,  to  save  other  men*s  houses,  is 
lawful.  Higlilejr's  case,  Co.  10,  1S9.  One  is 
bound  by  prescription,  to  make  or  repair  walls, 
damms,  or  such  hke  against  waters  :  this  man 
is  not  able  to  do  it ;  a  small  bretich  happens, 
which  either  must  speedily  be  made  up,  or  a 
general  miscUief~will  happen.  In  this  case  by 
exposition  o^the  statute  of  sewers,  and  by  an 
•quity  out  of  the  letter  of  the  laws,  grounded 
upon  <  salus  pop.',  all  those  who  are  within  the 
level  arc  to  be  taxed,  and  to  contribute  for  prc- 

*  sent ;  the  ability  uf  hrm,  wltose  the  right  of  the 
burden  is,  non  expectata. 

10.  I  find  a  writ  in  the  register  '  de  repa- 

•  ratione  facienda,*  which  is  cited  in  Bowles's 
Case,  Coke  11,  f.  82,  b.  whereby,  if  two  joint- 
tenants  be  of  a  house,  the  one  shall  have  a 
writ  of  *  de  re paratione  facienda*  against  the 
other ;  and  the  words  of  tlie  writ  are,  '  ad  re- 

*  parationem  et  sustentationem  ejusdem  domus 

•  tenetur  ;*  where  the  word  *  tenetur'  is  observ- 
able. Every  man  hath  an  interest  in  the  com- 
monwealth, but  the  king's  interest  is  incom- 
parably beyond  other  men's  ;  therefore  the 
king  may,  by  a  like  reason  of  law,  call  upon 
his  subjects  to  join  in  contribution  with  him, 
towards  the  reparation  and  sustentation  of  the 
liibrick  of  the  commonwealth. 

11.  In  the  ^eat  and  common  vouchee's  case, 
13  H.  4,  14,  m  the  debate  of  this  cause  of  the 
new-erected  office  of  the  measuring  of  cloths 
in  London,  which  was  brought  to  parliament ; 
it  is  a  memorable  saying  of  Oascoigne  the  chief 
justice,  '  The  king  may  charge  the  people  of 

•  his  realm  without  special  assent  of  the  com- 

*  monsy  to  a  thing  which  may  be  profit  to  the 

*  common  people.'  This  saying  is  cited  and 
allowed  in  the  Case  of  Monopolies,  Coke  11, 
f.  86,  b.  and  so  it  is  very  commonly,  upon  ar- 
guments concerning  such  questions.' 

*  12.  I  observe,  that  thongli  tlie  precedents  of 
writs  and  execution  of  them,  for  assessing  the 
subject  by  the  king's  command,  without  war- 
rant of  parliament,  are,  very  many  in  several 
kings  reigiis  ;  yet  there  is  not  any  precedent  of 
any  civil  action  brou^^lit  for  any  x\\\\\\l  done  in 
former  age*,  upon  such  commands  of  the  V\n^i 
as  is  in  our  case,  hut  only  that  one  of  the 
abbot  of  Robertsbridee's  case,  which  hath  been 
oflen  cited  ;  and  in  the  pleading  thereof  it  is 
acknowledged,  that  the  agisting  of  men's  lands 
and  tenemenis  to  contribute   *  ad  custodiam 

*  maris*  by  the  kinu's  cr>mmands,  without  tax 
by  consent  in  parliament,  was  good  in  law. 
And  I  note,  that  that  case  happened  and  wns 
ill  agitation,  and  gave  fnir  cause  of  demurrer, 
in  an  opportune  time  in  dtmurrinc,  if  the  law 
had  b€eu  other  wis*  ;  fur  it   happened  at  that 


very  time,  when  the  »utute  De  Talla^o  non 
Coucedendo  was  made,  or  in  bamiDering.  If 
only  one  action  brought  heretofore,  urn  hi- 
rundOf  it  were  not  to  be  regarded,  (bough  it 
had  been  against  the  king*s  power;  but  i^ben 
that  one  is  assertive  uf  the  regal  power,  it  ii 
to  be  respected  more  than  as  a  single,  I  mean, 
as  a  tifigularis  probatio  of  it. 

Lastly,  I  observe,  that  upon  grievance*,  or 
complaints  in  parliament,  which  have  Iwen 
almost  infinite,  and  upon  all  occasions  in  farmer 
times,  no  one  record  hith  been,  or  I  tlunk 
can  be  cited,  that  in  case  when  charges  lave 
been  imposed  without  common  assent,  for  the 
necessary  defence  of  the  kingdom  in  an  itistanc 
article  of  necessity,  any  king  hath  ever  an- 
swered, or  assented,  (hat  such  charge  hath  beco 
against  the  laws  or  liberties  of  the  subject- 
Neither  the  reclamation  of  the  subject  alotiecD 
his  side,  nor  the  single  commanding  rescripts  ut 
the  sovereign  alone  on  his  side,  are  of  au;b> 
rity  to  preserve  I  he  law  ;  but  if  there  be  a  con- 
eurreiice  of  king  and  subject,  that  is  it  whereby 
ajudpe  may  ground  his  resolution. 

^s  for  that  one  of  2  R.  2,  which  cometh  near- 
est in  thnt  kind,  but  hath  not  the  kinp  ac- 
knowledgment; I  note,  that  it  was  upon  a  deli- 
beration, before  tiie  charge  imposed:  andtrair 
I  think  that  if  the  charge  in  ttint  case  had  beea 
first  itnposed  and  cullecterl,  upon  complaint 
against  it  afterwards,  it  would  never  have  been 
adjudged  for  unjust.  Many  thinjKS  are  quey 
tioned,  and  sometimes  denied  to  be  lawful  1«- 
fore  they  are  done,  which  facta  vaUnt^  which 
bemg  done,  are  good  and  iralid  in  kiw.  If  a 
question  be  made  of  that  which  of  itself  is  la'^* 
ful,  the  very  making  the  <}uestion  makes  it  nio- 
don  able,  and  may  draw  on  an  opinion  thatiiif 
not  lawful. 

Rot.  Pari.  4  H.  4,  num.  28,  et  Rot.  Par!.  6, 
FI.  4,  num.  9,  you  shall  find,  chat  the  comnim^ 
having  considered  of  the  wars  of  Scotland,  (be 
rebellion  of  Wales,  the  safeguard  of  the  «»,<* 
especialment  the  defence  of  the  realm,  i^ev 
granted  a  subsidy,  but  with  protestation  that  .t 
should  not'  be  an  example  to  charge  the  com- 
mons hereafter  with  any  manner  of  subiid.« 
for  the  wars  of  Scotland  or  Wales,  or  tlie  safe- 
guard of  the  sea,  or  the  marines  of  Calais  or  Ire- 
land, without  consent  in  parliament.  1  ob«erte, 
that  there  is  not  a  word  in  this  protestatiou 
that  the  subjects  should  not  be  charged  n jil'  -• 
consent  in  parliament  for  the  defence  of  tue 
realm,  though  there  were  a  little  before  an  c\- 
press  mention  of  ir,  and  that  with  an  fipfca'- 
ment.     On  the  other  tide,  there  is  a  cl^ud^t 

precedents  of imbarking  of  private  nn*'* 

ships,  in  casQ  of  Necessity  of  defence  of  iJ>f 
realm,  and  safr guard  of  the  sea%  comaiando: 
makine;  sialleys  and  ballingers  tftwptilfuspropr*^^: 

Arraying  and  app;vrelling  of  soldiers,  and  vie- 
tij idling  and  conducting  them  in  this  case  oi  ne- 
cessary defence,  *  propriis  sumpiibus,'  of  tcft- 
ral  towns  and  counties,  as  well  inland  as  ro»»- 
time ;  the  expre^  words  of  the  king's commwdi 
in  surh  cases,  by  his  writs  directed  tn  th^'*' 
spective  ftheritla  mid  head  vUieers,  arc,  Vai 


1105]      STATE  TRIALS,  13  Cuarlbs  I.  1637.— m  the  Case  ^Ship-Moru^.      [llOa 


they  should  *  levari  fhcei«  expensat  de  comita- 

*  tibus/  soroetiraes  '  coniitatuum/  sometimes 

*  villarum,'  as  the  case  was :  wherein  note  the 
words,  '  levare  facere;'  and  iti  what  manner 
the  sherifis  levies  are,  viz.  as«>essinent  by  him- 
sei.S  and  collection  by  himself  and  minister^, 
I  chink  few  are  ignorant. — Amongst  wiiich 
kinds  of  writs,  some  of  48  Henry  3,  are  re*  ' 
niurkable   for   these   words   in    Iht^m,  '  Cum- 

<  que  adhuc  nece>se  sit  propter  cabua  tortui-  { 
Mns  ad  securitatem  et  detonbiunem  re^ni,  de- 

*  fensionem  habere  protirptiun,  contia  alien i- 

<  genarum  adventum/  &c.  Inter  alia  sic  Rot.  i 
Claus.  48  H.  3,  ni.  2.  A  writ  to  the  town  of  • 
Bedford.  So  still  (he  pressure  is  according  to 
the  occasion,  instant  provision  raised  wbereby 
a  promptitude'  may  be,  no^  staying  a  provision 
by  parliamem,  vihich  cunctation  might  be  op- 
posite to  promptitude.  Also  the  French  Roll, 
I2t£d.  3,  pars  3,  m.  9,  Co.  11,  shews,  that 
whereas  a  subsidy  out  of  the  wools  had  been 
granted  to  endure  for  a  certain  time  only,  yet 
the  king,  *  necessitate  compulsus,  de  consiho 

'  prslatoruro,  magnatum,  et  aUorom  de  concilio 
'  suo,'  (not '  per  commune  concilium  ^  did  or- 
dain '  quod  subsidium  praedictum  levetur  usque  * 
a  further  time. 

Close  Roll,  1  R.  3,  m.  18,  many  writs  were 
directed  to  the  bailids  of  the  several  towns  of 
Cambridge,  Huntingdon,  Nottingham)  Derby^ 
Lineoln,  Gloucester,  Worcester,  St.  EdmondV 
bury,  and  Thetford,  reciting  a  former  command 
of  the  kia^  to  these  several  towns,  to  provide 
several  ballixisers, '  ad  castas  validiorum  et  ma- 
'  gis  divitum  hominum  '  of  those  towns.  Now 
by  those  writs  the  king  declared  to  them,  that 
^idebalvr  to  the  king  and  his  council,  that  they 
who  had  10/.  and  upwards  in  soods,  should  con- 
tribute, and  not  others ;  and  commands  those 
bailiffs  to  compel  men  of  that  ability  to  contri- 
bute, '  per  districtionem  si  necessc  foret,  'et 
'  aliis  viis  et  modis,  quibus  melius  viderint  expe- 

<  dire.' 

I  spare  iterations;  I  conclude  mj  second 
general  head  with  my  subscription  agaui  proved 
by  my  judgment,  by  what  I  have  said  before : 
That  when  the  good  and  safety  of  the  kingdom 
in  general  is  concerned,  and  the  whole  kingdom 
in  danger,  the  king  may,  by  writ  under  the  great 
seal,  command  all  the  subjects  of  the  Itingdom 
at  their  charges  to  provide  and  furnish  ships  for 
the  defence  and  safeguard  of  the  kingdom,  and 
may  by  law  compel  the  doing  thereof.  And 
that  in  such  case  the  king  is  the  sole  jud^e  of 
the  danger,  and  when  and  how  the  same  is  to 
be  prevented.  And  how  mauy  more  have  sub- 
scribed to  this  tenet  it  is  not  unknown ;  the  re- 
cords of  the  general  courts  of  justice  of  the 
kinKddm,  manifest  to  such  as  will  look  into  them. 

The  Tbikd  General  Head. — I  have  done 
with  my  second  general  head,  and  come  now 
to  my  third;  which  is,  to  consider  the  acts 
of  parliament,  answers  to  petitions  in  parlia- 
ment. Magna  Cbarta  laws,  which  concern  the 
king's  proceedings  in  this  case. 

1.  St.  Edward's  laws  have  Danegelt  men- 
tioned in  them ;   see  cap.  IS,  but  not  another 
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syllable  pertinent  to  tliis  case,  saving  that  the 
church  and  people  are  free,  have  liberties  and 
Customs  belonging  to  iliem  of  right,  which  is  not 
by  any  denied. 

3.  1  find  that  there  %va$  a  Magna  Charta  Li- 
ber(atum  Ke<:ni  made  by  Henry  1,  the  Bcnu- 
Clerke,  in  which  is  this  c i<i use,  That  ^  Milites 
'  possidciiui  terras  dgiinnRarum  su<iriini  quie* 
'  tns  ab  omnibus  geidis'  (<  |;uelt>'  signiticth  a 
sum  of  money.)  And  yet  amongst  the  laws  of 
his  time,  as  appear*  th  by  L<ges  Hen.  1,  c.  10, 
this  is  one  vvhich  I  cited  before, '  Dnnc^eldum, 
'  t.  e.  I'id.  de  uaaquaque  hida  per  annum,  si  ad 

<  terminum  non  reddatur  wita  emendetur' 
(which  sii^niBeth  an  amerciament.) 

3.  The  Magna  Charta  of  king  John,  made  at 
Ilunning^mead,  hath  been  cited  by  Mr.  Hamp- 
den's counsel,  and  urged  to  be  an  act  of  parlia« 
meat;  the  words  inferred  out  of  it  are,  *  Nul- 
'  lum  scuragium  vel  auxilium  capiaiur  in  regpa 

*  nostro,  nisi  ad  corpns  nostrum  redimendum,  et 

*  primo^enituni  filium  militem  faciendum,  et 
'  ad  primogenitam  filiam  nobtram  semel  mari- 

*  tandam ;  et  ad  hoc  non  fiat  nisi  rationnbihe 
'  auxilium,'  &c.^-The  words  pitched  upon  are 

*  nullum  auxilium'  a  general  negative;  i  hove 
touched  before  the  siguilication  of  the  words, 
'  Aid,  auxilium ;'  I  will  answer  the  words  far- 
ther anon,  together  with  other  statutes,  which 
have  a»  general  and  further  negative  words.-^ 
Observe,  But  there  is  no  question  but  Rnnning- 
raead  Mag,  Ch.  was  no  statute,  nor  ever  was 
taken  for  one,  saving  in  those  parts  wherein  it 
and  Mag.  Ch.  of  9  Hen.  3,  do  concur :  ti>  me 
but  one  reason,  tell  me  when,  after  king  John's 
time,  were  525  barons  appointed,  accord  ins  to 
that  which  is  contained  m  Uunning-mead  Mag- 
na Charta.  If  there  were  any  great  matter  m 
'  nullum  auxilium,'  it  is  observable  that  those 
words  are  not  ip  Magna  Charta  of  9  H.  3,  and 
that  is  the  Magna  Charta  which  hath  the  fre- 
quent confirmations.  In  Confirmatio  Charta- 
rum  25  £d.  1,  there  is  mention  of  that  Magna 
Charta  of  Henry  3,  by  name,  and  none  of  that 
king  John's  Magna  Charta.  Certainly  there 
were  some  *  iniqua'  in  the  Magna  Charta  of 
kin^  John ;  the  barons  did  in  that  king's  time 
'  iniquum  petere  ut  squum  ferrent,'  otherwise 
that  Magna  Charta  would  have  been  also  con- 
firmed, as  well  as  his  successor  Henry  3. — And 
I  pray  you  note,  that  after  the  *  nullum  auxi- 
'  hum '  there  follows  on,  '  nisi  ad  corpus  nb»- 

<  trum  redimeitdum;'  If  for  that,  then  certainly 
much  more  for  the  redeemint;  of  the  whole  body 
of  the  commonwealth,  which  is  our  case. 

4.  The  Magna  Charta  of  9  H.  3.  which  is  the 
often-confirmed  Magna  Charta,  though  it  .alloM^ 
all  the  liberties-of  tlic  subjects  then  claimed, 
hath  no  special  words  pertinent  to  our  question, 
which  is  a  matter  observable;  for  chaises  fpr 
the  defence  of  the  kingdom  commanded  by  tha 
king  out  of  parliament,  were  frequent  both  a 
and  before  that  time.  In  it  there  are  only  ge 
neral  words  of  *  habeant  libertates  soas ;  out 
of  which  words  *  suas'  I  do  observe.  First,  A 
right  of  the  subject  in  his  liberties,  they  are 
*  fuse.'   Secondly,  Those  liberties  which  tho 

4b 
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subjects  pust  '  habere/  must  be  *  sus/  that 
is,  such  liberties  as  are  fit  for  a  subject,  as  are 
compatible  with  the  relation  between  a  king 
and  a  subject.  The  words  are  not  omne$  liber- 
•  tateSy  all  manner  of  liberties,  but  *  suas,'  that 
is,  liberties  proper  for  them,  or  such  liberties 
as  they  are,  in  good  construction,  capable  of. 
And  indeed    '  Quicquid  recipitur,  ad  niodum 

*  recipientis  recipitur.' 

14  H.  7,  f.  1 1.  The  abbot  of  St.  Bartholo- 
mew's bad  a  charter  from  king  Henrjr  2,  tfiat 
he  should  be  as  free  in  liis  lands,  as  the  king 
was  in  his  crown ;  jet  these  general  words  pass 
for  no  more  than  a  subject  is  capable  of;  he 
must  uotwichstsinding  those  swelling  words,  pay 
fines  for  alienation  without  licence,  admit  the 
king's  valect  to  a  corody,  and  such  like,  fiut 
m  that  Magna  Chart  a  of  9  Hen.  3,  cap.  20, 
there  is  this  clause,   '  Et  si  nos  adduxerimus 

*  vel  miserimos  eum  iu  exercitum,  &c.'  which 
proves  the  king's  right,  even  by  that  statute, 
to  dispose  of  the  'bodies  of  his  subjects  for  \m 
army.  Also  cap.  30,.  there  is  a  clause,  that 
'  omnes  mercatores'  shall  have  safe  conduct, 
and  liberty  ''ad  emendum  vel  vendendum,  sine 

*  omnibus  malis  tolnetis,  per  antiquas  et  recfas 
.  *  consuetudines,  praeterquam   tempore  belli ;' 

which  shews,  that  in  *  tempore  guerrae  mala 
'  tolneta*  might  be  set  up,  they  were  not  then 

*  mala  tolneta.'  '  Dominus  opus  babet,'  made 
them  <  tolerabilia  et  toleranda  ;*  in  our  case, 
we  have  <  temporaguerrina.' 

5.  Con6rmatio  Chartarum,  which  was  S5 
£d.  1,  is  the  next  statute  whereof  there  is  any 
colour  for  Mr.  Hampden  ;  the  words  thereof 
ariif,  *  Que  pur  nul  besoigne  tielx  maners  de 
'  aydes,  mises,  ne  prises,  ne  prenderomer  fors- 

*  que  de  com'  assent  de  tout  le  real  me,  saves  les 
^  anc'  oydes  et  prises  dues  et  nccustomes.'  But 
this  statute  hath  not  been  stood  upon,  because  ^ 
of  the  '  saves  les  anc'  aydes,  &c.'  That  which 
is  saved  or  excepted  is  clearly  oat  of  the  body 
of  the  law. 

6.  But  then  comes  the  statute  De  Tallagio 
non  Concedendo  ;  which  of  what  time  it  was, 
Jion  constat.  It  was  between  25  and  34  £d. 
1.  I  do  agree  that  to  be  a  statute  or  an  act  of 
parliament :  The  recital  in  the  Petition  of  Right, 
3  Car.  binds  up  my  judgment  to  affirm  other- 
wise. The  words  of  that  statute  are  general, 
without  any  savinir  or  exception,  *  Nullum  tal- 

*  lagium  vel  auxiliura,  per  nos  vel  hsredes  nos- 
'  tros  iu  regno  nostro  ponatur  seu  levetur  siile 
'  voluntate  et  asseitsu  archiepiscoporuni,  epis- 

*  coporuni,  confitum,  bamnum,  milituin,  bur- 
'  gensium  et^ alioium  liberorum  commuuiae  de 
<  regno  nostro.'  These  words  indeed  are  gene- 
ral :•  but  for  a  tnie  and  jast  exposition  of  them, 
the  occasion, of  the  hard  pressing  to  have  that 
general  statute  is  to  he  considered.  King  £d. 
1,  had  right  to  dukedoms  and  earldoms  in 
France,  and  great  wars  he  had  wiih  the  French 
king  about  them.  Great  croubUs  also  he  had 
out  of  Wales  and  Scotland.  He  was  in 
Flanders  about  auxiliary  wars  a^^ainst  the 
French  kin^,  both  at  the  making  of  Confirmatio 
Chartaruii),  and  of  Tallagio  nun  Coucedendo. 


He  had  a  little  before,  in  the  22d  of  his  rci'o, 
caused  scrutinies  to  be  made,  throoghonttht 
kingdom,  to  raise  moneys  for  supply  of  his  great 
and  pressing  occasions  for  these  wars,  which  in 
truth  did  not  inunediately  contern  the  defence 
of  his  kingdom  ;  for  if  he  would  have  let  those 
wars  alone,  he  might  have  had  quiet  enough  for 
his  kingdom  of  England.  Upon  the  said  scro- 
tiny  search  was  mad^,  where  and  in  those  trf&- 
suries  or  hands  monies  were,  whereby  the  kiu^; 
might  be  furnished ;  and  indeed,  tlie  king's  mi- 
nisters took  the  moneys  they  found  upoti  ti.e 
scrutiny  as  borrowed  for  the  king,  though  ii 
were  against  the  owner's  wills  to  lend  them ; 
And  amongst  others,  for  the  most  part,  tht-r 
lighted  upon  the  treasurers  of  religious  houses, 
many  of  which  had  coffers  well  stored.  Ik 
religious  men  being  thereupon  oppressed  them- 
selves, incensed  the  great  men  against  tlie 
king ;  and  by  that  means,  and  thepatpableness 
of  the  injury,  the  great  lords,  especially  the 
then'constable  and  marshal  of  England,  Bohun 
and  Bigott,  stood  out  against  the  king  with  i 
great  deal  of  stiffness ;  and  at  last  tlie  Ling  be- 
ing in  a  streight,  and  to  pacify  one  extremi:? 
with  yielding  to  another,  passed  the  act  De 
Tallagio  non  Concedendo,  without  the  excep- 
tion or  the  saving  of  the  antient  aids  which  ku> 
in  Confirmatio  Chartarum.  But  it  is  plaio, 
that  these  general  w^ords  were  never  meiot, 
either  on  the  king's,  or  on  the  great  lords  ind 
other  subjects  sides,  to  be  absolutely  genenl  fur 
all  cases :  for  notwithstanding  those  words,  the 
aids  '  pur  faire  fitz  chevalier  et  pur  file  marier,' 
continued,  and  so  did  the  king's  power  to  aira} 
and  send  soldiers,  '  sumptibus  villarum  et  c^- 
'  mitatuum,'  into  remote  parts  of  the  kingdom. 
out  of  their  proper  counties,  for  the  defence  cf 
the  realm,  asappeareth  in  the  continual  practice 
.in  that  king's  and  his  successors  times;  as, itl 
iiad  time,  I  could  make  good  by  a  long  succe*- 
sion  of  precedents,  appearing  upon  recordN 
Sec  a  notable  apology  or  remonstrance  pnblicv 
made  by  king  Ed.  1,  m.  35,  enrolled,  coDcemm-' 
bis  proceedings  at  that  time  in  this  business 
whereby  that  is  made  good,  which  I  hate  br- 
fore  ailedged.  But  besides  this  answer,  I  &haJ 
^ve  a  furtlier  answer  to  this  and  the  otiier  su- 
tutes,  when  I  shall  have  perused  all  of  then. 

7.  The  next  statute  urged  is  14  Ed.  3,  intbe 
second  parliament  of  that  year ;  in  which  sU- 
tute  there  is  a  recital  of  a  grant  in  the  sune 
parliament,  of  the  ninth  part  of  the  goods  of  the 
commons  for  two  years ;  the  king  willing  tv 
provide  for  the  indemnity  of  the  commor*, 
willeth  and  granteth  to  the  same  prelates  tic 
(wherein  note  the  word  the  same)  that  the  >hh1 
grant  which  is  so  chargeable,  shall  not  be  Bro- 
ther time  had  in  example,  nor  that  ihey  (whur. 
must  be  construed  the  same  prelates,  &c.)  l< 
from  henceforth  charged,  nor  grieved,  to  ntfkc 
up  any  aid,  or  to  sustain  any  charge,  if  it  ^ 
not  by  common  assent,  and  that  in  parliameri^ 
And  that  all  the  profits  rising  of  the  saj 
aid,  and  of  nil  wards, 'marriage^,  ctistoms  iu» 
oihor  profits  rising  oytof  the  realm  of  EncW. 
shall  be  spent  unoa  the  maintenance  oi^^ 
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position  be  made  according  to  the  letter  only, 
it  might  truly  be  said  of  such  a  literal  exposi- 
tion, That  litera  nccidit,  that  laws  made  fur 
the  good  of  the  commonwealth,  will  prove  the 
bane  and  ruin  of  it. 

I  will  give  you  a  taste  of  some  expositions  of 
statutes,  with  restrictions  of  tlie  generality  of 
the  words  of  them,  though  they  be  general  nega- 
tives. The  cases  I  could  put  are  very  many, 
hut  I  will  cite  only  a  few,  and  those  such  as 
are  appliable  to  the  reason  of  our  case. 

Dyer  361.  The  statute  of  Glocester  saith. 
That  tenants  for  liv^oryears^,  <  nullum  facient 


realm,  and  of  the  wars  in  Scotland,  and  France, 
and  in  uu  place  elsewhere,  during  the  said 
wars. 

Note,  that  tlie  general  clause  which  is  urged 
to  be  in  this  statute,  cometh  in  the  middle 
part  of  die  statute,  and  is  coupled  with  other 
matter,  which  was  but  temporary ;  and  there- 
fore in  my  judgment  that  general  clause  was 
meant  to  be  but  temporary,  viz.  during  the  con- 
tinuance of  the  war^  which  were  then  on 
foot ;  and  was  never  meant  to  be  a  perpetual 
dischai^ge  for  ever  of  all  maimer  of  charges  and 
aids,  as  appeareth  for  that,  notwithstanding 
tliHt  clause,  king  £d.  5,  did  shortly  afterwards, 
and  during  all  his  reign,  as  freouently  charge 
the  subjects  for  defence  of  the  kmgijom,  as  ever 
he  had  done  before :  He  had  albo  his  aids  '  pur 
*  faire  fitz  chevalier  ct  pur  file  marier,'  after  that ; 
which  if  the  woids  were  to  be  expounded  gene- 
rally and  perpetually,  neither  lie  nor  his  succes- 
sors could  have  had.  And  it  is  worth  the  ob- 
sen'utiim,  that  this  statute  is  never  mentioned 
in  the  Petition  of  Right,  as  Tallagio  non  Con- 
cedendo,  and  25  £d.  3,  by  names  are :  and  yet 
if  this  had  been  a  perpetual  statute,  there  was  as 
great  rea&oii  to  have  mentioned  it  as  any  other 
statute. 

8.  The  next  statute  urged  b  the  Petition  of 
Eight,  Sd  of  the  king's  reign. — This  petition 
reciteth  the  statute  De  Tallagio  non  Conce- 
dendo,  and  the  statute  of  25  Ed.  3,  .against 
loans  and  other  things :  Then  cometh  the  peti- 
tion itself,  which  is  an  humble  prayer  to  his 
majesty,  by  his  subjects,  that  no  man  hereafter 
be  compelled  to  nmke  or  yield  any  gill,  loan, 
benevolence,  tax,  or  such  like  charge,  without 
common  consent  by  act  of  parliament :  And 
his  majesty's  gracious  answer  in  parliament  is, 
'  Soit  droi(  fait  comme  est  desire.'  After  this, 
bis  majesty,  that  knows  his  own  hehrt  and  sin- 
cere meaning  best,  in  his  second  speeches*  to 
both  houses,  amongst  other  thin^,  saith,  and 
that  most  justly  and  truly,  ^*  That  it  must  needs 
be  conceived  that  he  had  granted  no  new,  but 
only  confirmed  the  antient  liberties." 

1  observe,  there  is  no  express  clause  in  any 
of  those  statutes  which  I  have  before  cited, 
that  no  charge  shall  be  imposed  without  com- 
mon consent,  no  not  for  necessary  defence  of 
the  kingdom :  And  if  such  a  clause  had  been 
offered  to  have  been  exprest,  besides  that  I 
doubt  of  what  validity  it  had  been,  I  certainly 
believe,  that  neither  king  £d.  1,  nor  king  £d.  3, 
nor  our  sovereign,  would  ever  have  yielded  to 
80  dishonourable  and  unjust  an  expression. — 
But  all  these  several  statutes  being  general,  and 
having  no  particular  expressions,  I  conceive 
that  according  to  all  rules  of  law  for  exposition 
of  statutes,  those  three  statures,  De  Tallagio 
Qon.Concedendo,  25  £d.  3,  and  the  Petition 
of  Right,  must  have  a  reasonable  intendment, 
and  that  by  a  common  and  just  equity,  for  ex- 
position of  those  three  statutes,  aids  and 
charges,  for  so  necessary  a  purpose  as  the  de- 
fence of  the  kingdom  ;  and  '  salus  reipublicse' 
^ill  be  clean  out  of  the  law,  as  fully  as  if  they 
^  been  precisely  excepted:  and  if  other  ex- 


vastuin  ;'  yet  a  waste,  whereby  the  land  leased 
'  melioratur,'  is  no  waste  withm  that  statute. —  ' 
The  statute  of  Westminster  the  second  saith, 
That  tenant  in  tail  shaH  not '  per  factmn,  vel 
*  feoffamentum,*  do  any  act  to  the  prejudice  of 
his  issue :  Yet  43  £d.  3,  Octavian  Lambert's 
case  is,  tenant  in  tail  of  lands  whereto  a  stranger 
hath  title  of  entry ;  to  gain  a  release  of  this 
title,  and  for  defence  of  his  estate,  by  his  deed 
granteih  a  rent  charge  out  of  the  lands  intail- 
ed;  this  grant  bindeth  his  issue,  so  that  he  shall 
hold  the  land  charged,  notwithstanding  the 
general  words  of  the  statute. — There  was  a 
statute  made  14  Ed.  3.'  Tliat  for  every  sack 
of  wool  carried  out  of  the  realm,  the  merchant 
shall  find  surety  to  bring  into  tlie  kingdom  bul- 
lion, that  is,  silver  to  the  value  of  2  marks,  and 
to  take  for  it  2  marks  in  coin.  S6  Ed.  3,  an 
act  was  made,  That  whereas  the  commons  had 
granted  a  great  subsidy  out  of  their  wools  to 
the  king  for  three  years  \  the  king  granted,  tliat 
aAcr  those  three  years,  nothing  shall  be  taken 
of  the  commons,  but  the  ancient  custom  of  1 
mark  for  a  sack  of  wool.  And  45  Ed.  3,  ano- 
ther act  was  made.  That  no  imposition  or 
charge  shall  be  put  upon  wools^  others  than  the 
subsidy  and  custom  granted  to  the  king,  saitf 
parliament, — Upon  Icmg  debate  adjudged.  That 
notwithstanding  these  two  latter  general  sta- 
tutes, yet  the  finding  of  sureties  for  bringing  in 
of  bullion,  enjoined  by  14  Ed.  3,  was  not  taken 
*away  by  either  of  tnose  two  latter  statutes. 
And  in  that  case,  besides  the  former  rule  of  • 
equity  put  by  me  for  exposition  of  general  sta- 
tutes, another  reason  is  given,  applicable  also  to 
our  case,  namely.  That  every  statute  shall  bft 
taken  the  most  beneficially  for  the  king. 

Pasch.  13  Jac.  In  the  Star-Chamber,  where- 
as the  statute  of  1  Rich.  3,  c.  2,  saith.  That 
.  the  subjects  shall  not  be  charged,  by  any  charge, 
executions  or  impositions,  called  a  Benevolence, 
nor  by  such  like  charge ;  yet  one  Mr.  Oliver 
St,  John,  a  Wiltshire  gentleman,  being  brought 
to  the  bar,  protenus,  for  writing  a  letter  to  the 
mayor  of  Marlborough,  against  a  course  then 
holden,  for  trying  what  money  rich  and  able 
men  would  give  unto  king  James,  of  their  vo- 
luntary free  will ;  it  was  resolved  by  the  whole 
court  of  Star-Chamber,  with  the  then  chicf- 
justice*s  atlvice,  that  a  commission  to  treat 
what  men  would  give  voluntarily  to  the  king, 
was  not  within  the  statute  of  1  R.  3,  though 
tbe  words  were  general ;  and  Mr.  St.  John  was 
grievously  censured  lor  his  inveighii^g  by  Itis 


nil]    STATE  TRIALS,  ISCh.1  163'7.— The  King  t^ainsiJokn  Hampden,  tiq.  [\m 


letter  against  the  awarding  of  the  commission. 
I  conclude  this  matter  with  an  answer  hj 
Mr.  Solicitor,  aptly  given  to  Mr.  Sc.  John,  who 
urged  this  clause  out  of  the  laws  of  king  W.  1, 
c.  55.  '  Volumus  ut  omnes  liheri  homines  regni 
<  nv>stri  faabeant  terras'*  suas,  bene-et  in  pace, 
'  liheri  ab  omni  -exactione  injusta  et  ab  omni 
'  tallagio,  ita  quod  nihil  ab  eis  capiatur  vel  exi- 

*  gatur  nisi  servitium  suuin  liberum,  quod  de 

*  jure  nobis  facere  debent,  ei  prout  statutum 
'  est  et  a  nobis  eis  datum  et  concessum  jure 

*  hsreditario   per   communi   concilium   totius 

*  re{;ni.' 

You  see  here  are  general  words  referring  to 
a  general  act  of  parliament ;  yet  afterwards,  c. 
59,  are  these  words,  <  Statuimus  ut  omnes  libep 

*  homines  totius  rcgni  sint  fratrcs  conjurati  ad 
'  monarchiam  nostram  et  ad  regnum  nostrum, 
^  pro  viribus  suis  et  facultatibus,  contra  inimi- 

*  cos  pro  posse  suo  defendtodum  et  viriliter  ser- 

*  vandum.'  This  latter  clause  shews  the  inten- 
tion of  the  act  of  parliament  formerly  set  down, 
that  notwithstanding  the  general  words  of  the 
act,  it  extendeth  not  to  cases  of  common  de- 
fence of  the  kingdom,  or  where  *  Salus  monar- 

*  chiae  regis'  or  *  reipublica;  periclitatur.* 

I  have  now  done  with  the  general  negative 
statutes,  strongly  urged;  and  I  think  I  have 
exempted  the  question  of  our  case  from  the 
purview  or  intention  of  those  statutes.  But 
,  fcesides  those  statutes,  Mr.  Hampden*s  counsel 
hath  urged  some  statutes  that  no  soldiers,  or 
men  at  arms,  should  be  enforced  to  go  out  uf 
their  pil:>per  counties,  without  wages  from  the 
king.  I  will  not  let  those,  because  urged, 
though  pertinent  in  the  generality  only  of  tlie 
people's  libcHties,  pass  unexamined. 

The  statute  of  Winchester  13  Edw.  1,  c.  6, 
was  cited  for  that  purpose.  The  words  are, 
'.  Every  man  shall  have  in  his  house  harness  to 
V  *  keep  the  peace,  after  the  antient  assize.'  And 
sheweth  wliat  the  antient  assize  was.  And 
then  there  is  a  claase  for  fresh  suits  after  felons, 
•  from  country  to  country ;  and  indeed,  in  case 
of  fresh  suit  after  a  felon,  none  is  bound  to  go 
out  of  his  county.  But  as  to  the  point  of  going 
without  wages  out  of  the  counties  for  defence 
of  the  kingdom,  not  a  word  in  my  book  in  that 
statute. 

Then  cometh  1  E^.  3,  c.  5,  the  second  par- 
Kament ;  the  words  are,  the  king  wills  that  no 
man  be  charged  to  arm  himself,  otherwise  than 
he  was  wont,  in  the  time  of  former  kings  of 
England  ;  and  that  no  man  be  compelled  to  go 
out  of  his  county,  but  where  necessity  requircth, 
and  sudden  coming  of  strong  enemies  into  the 
realm  ;  and  then  it  shall  be  done  as  hath  been 
used  in  times  past,  for  the  defence  of  the  realm.' 
— Nota,  That  before  this  statute,  the  use  was 
for  men  to  go  in  such  case,  '  propriis  sumpti- 
hus,*  as  appeareth  by  many  precedents. 

In  the  same  year,  1  Ed.  3,  c.  7,  the  com- 
inons  complained  of  commissions  to  prepare 
men  at  aitos,  and  to  convey  thera  to  the  king 
into  Scotland,  Gascoine,  or  elsewhere,  at  the 
charge  of  the^  shires ;  and  that  the  king  hath 
oot  be&re  this  time  given  any  wages  to  the 


preparej^  and 'conveyers,  nor  soldiers,  wherchy 
the  commons  have  been  at  great  charge.  To 
this  the  kiiig*s  answer  is,  The  kine  wills  tiiat 
shall  be  so  done  no  more. — ^Nota.  But  note  by 
the  very  complaint,  that  neither  the  compbint 
nor  answer  are  applicable  to  case  of  necessity, 
for  safeguard  of  the  kingdom.* 

Then  18  Ed.  3,  c.  7,  That  men  of  arms  cho- 
sen to  go  in  the  king's  service  out  of  England, 
shall  be  at  the  king's  wages,  from  that  day  that 
they  depart  out  of  the  counties  where*  they 
were  chosen,  till  they  return.  This  statute  ex* 
tendeth  not  to  case  of  necessary  defence.  Be- 
sides, the  provision  is  against  going  out  of  Eng- 
land, which  is  not  in  our  case. 

Then  25  Ed.  3,  8.  No  man  shall  be  con- 
strained to  find  men  of  arms,  other  than  those 
that  hold  by  such  services,  if  it  be  not  by  com- 
mon assent  and  grant  in  parliament. — ^Tbis  ei- 
tendeth  not  to  defence  of  the  kingdom.  Be- 
sides, it  is  a  provision  for  particular  men  spe- 
cially required.  Likewise  it  is  only  against 
findmg  the  bodies  of  men  of  anns.  But  press- 
ing of  soldiers  or  men  of  arms,  to  serve  io  aU 
manner  of  wars,  hath  been  always  so  frequent, 
both  in  old,  late  and  modern  times,  that  it  were 
a  needless  labour  to  prove  that  which  every 
man  knoweth. 

All  these  statutes  of  1,  18,  and  S5  Ed.  S, 
are  confirmed  by  parliament,  4  H.  4,  c.  13,  and 
yet  Rot.  Pari.  5  H.  4,  numb.  24,  (which  is  ob- 
servable for  the  time,  being  presently  after  4 
Hen.  4,)  it  nppeareth,  that  there  had  been 
commissions  directed  to  gentlemen  of  the  coun- 
try for  arraying,  arming  and  conducting  of  sol- 
diers to  the  coasts  of  the  sea,  and  elsewhere, 
in  divers  counties;  and  that  there  were  many 
forfeitures  and  clauses  comprised  in  those  com- 
missions :  thf  observation  of  which  was  pcritous 
to  the  commissioners. — ^The  commission  were 
bro'ught  into  the  commons  house,  and  by  them 
en  tertained  ais  me vances.  The  commons  upoa 
deliberation,  did  obliterate  certain  clauses  in 
those  commissions,  and  prayed  the  king,  that 
from  tlienceforth  no  commissions  of  arrayage 
should  issue  otherwise  than  was  contained  in 
an  amended  copy,  which  they  humbly  offered 
ready  drawn.  And  that  copy  was  agreed  toby 
the  king  in  parliament,  after  conference  with 
the  judges,  and  advice  with,  the  lords  then- 
upon ;  and  the  tenor  of  the  said  copy  was  en- 
rolled. And  in  the  precedent  thereof  appear- 
ing in  the  Parliament-Roll,  and  being  as  for  the 
county  of  Bucks,  fifteen  gentlemen  of  the  coun- 
try are  made  commissioner?  :  amongst  thera  I 
find  the  name  of  Hampden,  I  believe  an  an- 
cestor of  Mr.  Hampden,  the  party  in  our  great 
cause. 

But  to  return ;  in  that  commission  there  is  a 
recital  of  invasion  and  burnings,  which  had 
been  by  enemies :  and  that  to  resist  them  if  tbey 
should  again  invade,  *  ac  pro  salvationc  et  de» 

*  fensionc  regni  et  ligeorum,'  the  king  assignedi 
commissioners    *  aa   araiandum  et  triandi* 

*  omnes  homines  ad  arma,  et  ad  arroari  feci- 
^  endum  omnes  illos  qui  de  corpore  sunt  po- 

*  tentes,  qui  de  suo  proprxo  boo  babent,  oadc 
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<seipso6  armare  possint,  viz.  quilibet  eoram 

<  juxu  statum  et  facuitates  suas,  et  ad  distrin-' 

<  gendom  omnes  illos  qui  in  terris  et  bonis  ^unt 

*  potentes^et  pro  debilitate  corporis  impoientes, 
'  ad  inveniendum  armatos  pro  iiiis  qui  non  sunt 

*  hftbiles,'  (where,  by  the  way,  I  note,  that  in 
case  of  common  defence,  the  people,  not  the 
king,  are  to  be  at  the  costs.)  And  the  com- 
mission directs  further.  That  the  commissioners 
shall  train  and  divide  the  soldiers,  and  shall 

*  c^mducere  eos  tara  ad  cdsteram  maris,  quam 

*  alia  loca,  ubi  et  quoties  necesse  fuerit,'  (here 
is  sending  out  of  the  county  of  Bucks,  I  am 
sure)  and  shall  muster  them ;  and  that  the 
armed  men, shall  be  armed  with  their  own  pro- 
per arras,  and  not  with  the  arms  of  others,  upon 
pain  of  forfeiture  of  them,  (note  the  clause  of 
Ibrfeiturc)  *  et  ad  arrestanchim  et  capiendum 
*oranes  qui  fuerint  rebelles  sen  contrarii,  et 
'  prisonse  committendum,  ibidem  raoraturi  quo- 

*  usq;  pro  eorum  punitione  aliter  duxerimus  or- 

*  diiiandum'  (here  is  power  of  imprisonment.) 
That  commission  commands  likewise  the  com- 
missioners to  array  themselves,  *  et  insuper'  to 
make  beacons,  whereby  ■  gentes  pafriae  de  ad- 
'  venttt  inimicorunr  potermt  congruis  tempo- 
*ribus  praemunire;*  and  a  further  clause,  that 
the  commissioners  shall  *  dncere'  the  soldiers 

*  cum  periculum  advenerit,  ad  costeram  maris 
'  et  alia  loca,  in  defensionem  regni  et  patriae ; 

*  ita  quod  pro  defectu  armationis  et  ductionis 

*  damna  patriae  non  adveniat  uUo  modo/ — The 
commission  I  have  taken,  and  now  repeat  at 
large,  because  offered  by  the  commons  them- 
selves in  parHament,  instantly  after  the  confirm- 
ation of  Edw.  the  third's  laws,  1,  18,  and  -25 
of  his  reign  before-mentioned,  and  all  by  the 
judges  advice. 

All  powers  of  command  imply  the  duty  of 
obedience.  I  say  no  more,  but  as  arms  and 
travelling  by  land  are  necessary  for  the  defence 
of  land,  so  ships  and  sailing,  ordnance  and 
tackling,  and  the  necessaries  mentioned  in  the 
shipping-writ,  are  roost  requisite  for  defence  at 
sea.  And  thus  I  have  passed  all  the  acts  of 
parliament  cited  or  pertinent  to  our  case;  I 
confess  they  are  leget  liganteSy  and  I  tliink  that 
in  my  answers  to  them,  I  have  not  broken  the 
bonds  of  thenn,  wirh  the  which  I  acknowledge 
both  my  conscience  as  a  judge,  and  my  estate 
ds  a  sumect  obliged. 

The  Fouiim  General  Head. — t  come  now, 
in  the  last  place,  to  roy  Fourth  General  Head, 
which  is,  to  answer  the  objections  made  by 
the  counsel  on  Mr.  Hampden's  side. — The  ob- 
jections were  of  three  sorts;  some  grounded 
upon  reasons  of  law ;  some  upon  authorities 
and  inferences  upon  records  ;  some  upon  mis- 
chiefs and  incon%'eniences  pretended. 

Object.  1—2  R.  3,  f.  10  &  tl,  was  objected  ; 
where,  upon  the  distinctions  of*  potestas  in  cu- 

*  ria,  et  potestas  in  camera,'  concerning  the  as- 
sessing of  fines,  it  is  said  that  *  justiciarii  regis 

*  per  eorum  discretionem  assideb'  finem,  et  non 
'  nominus  rex  per  se  in  camera  sua,  nee  aliter 

*  coram  se,  nisi  per  justiciarios  suos ;  et  hsBC  est 
'voluntas  regis,  viz.  per  justiciarios  suos  et 


'  leeem  sunm  unum  est  dicere.' '  And  it  was 
said,  that  in  the  present  ctise,  the  king  hath 
not  proceeded  *  per  justiciarios,'  but  *  per  se' 
or  *  in  camera.' 

Answ. — I  answer,  That  in  our  case  there  is 
not  any  -thing  done  in  *  Camera,'  the  shipping- 
writ  issueth  out  of  the  court  of  Chancery; 
besides,  we  are  not  now  in  the  case  of  assessing 
a  fine.  It  is  true  that,  if  a  presentment,  in- 
dictment, or  information,  be  depending  in  the 
king's  court,  and  so  far  proceeded  in,  as  that 
judgment  of  a  fine  is  to  be  givra,  this  is  not  to 
be  assessed  by  the  king  <  in  camera,  but  by  the 
king's  justices  *  in  curia.'  Howsoever,  if  we 
go  to  distinctions,  there  is  '  potentia  absoluta/ 
and  '  potestas  ordinaria :'  1  hope  none  will 
deny,  but  that  the  king  hath  *  putestatem  ab- 
'  s^Iutaui,'  in  many  cases.  Stat.  Westm.  1. 
It  appears  a  man  may  be  committed  '  per  spe- 
'  cinle  pr?eceptum  domini  regis,'  and  is  not  ia 
that  case  bailable. — 20  Hen.  7.  The  king  is 
Capitalis  Justiciarius  Angliae. 

I  put  yoM  the  case  of*Hil.  2  £.  8,  p.  6.  One 
having  money  of  the  king's  wherewith  to  pay 
soldiers,  misused  it,  and  committed  many  out- 
rages ^1  Lancashire ;  a  writ  issued  to  the  she- 
riff of  Lancaster  to  attach  bini;  being  by  vir- 
tue thereof  attached,  and  brought  to  the  King's- 
Bench,  he  was  there  discharged  :  the  reason 
given  by  Scroope  the  chief-justice  was,  because 
the  attachment  being  grounded  upon  a  sugges- 
tion, was  against  the  law :  no  such  writ  ought  to 
have  issued,  unless  there  had  been  some  in- 
dictment, presentment,  or  information  depend* 
ing.  But  I  doubt  not,  if  the  king  had  by  his 
absolute  power  made  a  special  precept  in  his 
chamber  fur  commitment  of  this  man,  he  could 
not  have  been  discharged. — The  truth  is,  the 
obje(ition  upon  the  distinciion  of  ^  curia  et  ca- 
*  mera,'  is  nut  rightly  applied  to  this  case;  it 
might  as  well  have  been  urged  against  a  com- 
mission of  sewers  issued  at  common  law,  out 
of  the  chancery..  The  miEttter  is,  what  the  law 
is  concerning  the  king's  power,  for  provision 
towards  necessary  defence. ' 

Object.  2. — It  hath  been  said,  that  divers 
payments  and  promises  of  payments  have  been 
made  by  the  king  in  all  ages,  upon  occasions  of 
his  wars  and  provisions  for  the  defence  of  the 
realm  and  sea :  and  many  records  have  been 
vouched  to  that  purpose. 

Answ. — I  answer.  First,  It  is  true:  bat 
more  payments  have  been  made  by  the  sub* 
jects  also  in  the  same  cases;  as  will  appear,  if 
we  go  to  vie  by  records :  multitudes  nave,  to 
that  purpose,  been  cited  on  the  king's  side. 
Secondly,  In  some  cases,  as  of  borrowing,  pur- 
veyance, or  the  like,  payment  by  the  king^was 
of  right;  but  in  the  cases  merely  for  necessary 
defence,  his  payment,  or  promise  of  payment, 
was  of  courtesy  and  grace,  and  is  qot  binding 
in  precedent,  no  more  than  in  the  case  of  mines 
royal.  It  appears  by  many  precedents,  cited 
in  the  case  of  mines  common.  That  many  sub- 
jects, owners  of  land,  wherein  were  mines  of 
silver,  shared  tvith  the  king :  some  had  a 
tweniieth,  soi&e  a  greater,  some  a  lesser  part. 
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and  this  was  objected  against  the  king's  sole 
interest,  which  notwithstanding  was  adjudged  ; 
and  the  answer  made  to  those  records  was, 
Tliat  it  was  of  the  king's  courtesy  and  grace, 
.not  o(  right:  one  may  do  with  his  own  what  he 
pleaseth. — But  I  will  put  you  at  large  one  of 
the  records,  which  haUi  been  cited,  and  let  it 
be  considered  for  whom  it  roaketh.  23  Ed.  1, 
rot.  tty  £z  parte  Rememorator'  Regis.  There 
writs  issued  to  dirers  mayors  and  baili£&  to 
make  gallies,  ordained  by  the  king,  and  '  con- 
'  cilium  suum :'  It  doth  ndt  say,  <  commune 

*  concilium,'  to  be  made  '  pro  defensione  regni 

*  et  securitate  maris ,  and  in  tlie  record  there 
is  a  clause,  *  costum  quod  ad  hoc  pesucritis, 

*  cum  illud  sciveriuius,  robis  in  exitibas  balliva 
'  vestrae  allocari  facicmus.'  But  note,  that  here 
is  a  command  they  shall  first  lay  out  the  money : 
and  note,  that  there  is  this  furtherdause  in  the 
same  writt,  *  Volumus  autem'<)uod  bordas  et 

*  meremium,  qua:   ad    hoc    competunt,    ubi- 

*  cunque  ea  in  venire  contigerent,  et  cujus- 
'  cunque  fuerint  in  villa  prsedicta  vel  extra 
'  pro  galeia  illis  faciendis,  capiatis.'  I  pray 
you  note  that  clause,  for  the  express  words  of 
Magna  Charta  are,  '  nos  non  capierous  boscum 

*  alicujus  ad  castra,  vel  ad  alia  agenda  nostra, 
'  sine  voluntate  ejus  cojus  boscus  fuerit:'  and 
"yet  it  is  commanded,  that  they  should  take 

*  boscum  alienmn*  in  this  case,  and  I  think  war* 
rantably ;  for  the  words  in  Magna  Charta  are, 

*  ad  agenda  nostra,'  but  the  making  the  galleys 
commanded,  was  not  <  ageudum  regis'  within, 
but  *  agendum  regni,'  without  the  meaning  of 
Magna  Charta. 

Qbj.  3. — Disosage,  or  no  precedent  forqiany 
years  of  this  course  now  attempted,  hath  been 
objected. 

Answ. — I  answer,  as  it  is  said  11  H.  4,  7,  et 
38,  upon  that  objection  against  the  force  of  the 
statute  of  H  £d.  3,  about  the  king's  presenta- 
tions to  lapsed  churches,  that  an  act  of  parlia- 
ment disused  may  be  put  in  use,  and  so  that 
law  disused  may  be  put  in  use,  especially  in 
the  king'^  case,  for  *  nullum  tempus,  &c.' — 
Also,  the  thing  hath  been  done,  though  not 
this  particular  way,  supplies  have  been'  made 
otherways;  sometimes  by  collection  of  moneys, 
and  means  without  warrant  of  parliament; 
sometimes  by  liberal  provisions  and  grants  in 
parliament,  in  late  king's  reigns  by  benevo- 
lences, before  Richard  3*s  time,  in  the  manner 
commanded,  and  after  treated. 

Object.  4. — ^The  several  means  and  incomes, 
which  the  crown  hath,  have  been  distributed; 
as  that  it  hath  tenures  and  escuage  for  wars, 
customs  and  tenures  for  defence  at  sea,  fines  in 
the  hanaper  for  the  charge  of  his  justice ;  and 
thereupon  it  Itath  been  said,  there  is  no  cause, 
if  these  incomes  were  well  imployed,  to.  raise 
moneys  through  new  ways. 

Answ. — Utitutm  those  great  means  and  in- 
comes could  serve  the  turn.  My  brother 
Weston  made  a  computation  what  the  five 
ports  service  cometh  to,  and  thereby  it  /alleth 
short  to  be  to  any  purpose.  As  for  escuage, 
it  is  attendance  out  of  the  realm  but  for  forty 


days,  and  that  in  case  of  mean  tenures,  if  the 
tenants  proper  lords  attend  the  king,  for  there- 
in every  one  is  to  defend  his  own  svignor  for 
that  time.  Alas !  What  is  that  for  a  kuigdom \ 
Besides,  are  we  sure  the  occasion  of  defence 
will  press  but  for  forty  days?  Again,  .what  if 
the  mean  lords  themselves  go  not  in  person?— 
But  since  I  have  occasion  of  speech  of  escuage, 
I  must  put  you  in  mind  of  two  sorts  of  escuage, 
by  the  law.  The  first  is  that  before  touchi<i, 
and  is  commonly  called  'furinsecum  Bervitium:' 
And  it  is  only  for  Wales,  Scotland,  and  other 
the  king's  foreign  territories.  The  second  is  of 
another  kind,  and  is  applicable  to  this  case,  io 
regard  of  charging  the  subjects,  without  their 
parliament-consent.  It  hath  not  been  cal  d 
for  these  many  ages;  but  in  the  Black- Book  of 
Tilburiensis,  1.  1,  c.  36,  you  shall  find  concern- 
ing it  in  these  words :  *  Fit  iuterduro,  ut  in  im- 
*  minente  vel  insurgente  in  reguuni  hoftUam 
'  machinatione,  decernat  rex  de  singulis  feod» 
'  militum  siimmam  aliquam  solvi,  marcliam 
'  scilicet  -vel  libram  unam,  unde  militibus  sti- 
'  pendia,  vel  donativa  succedant:  mavult  euim 
'  princeps  stipendiarios  quaro  domesticos,  bt;!- 
'  iicis  apponere  casibus.  Hec  itaque  aumma, 
'  quje  nomine  scutorum  solvitur  scotagiuai  nan- 
'  cupatur ;  ab  hac  autem  quieti  sunt  ad  scac* 
<  carium  residentes.' 

Object.  5. — ^This  is  a  general  charge;  it  ap- 
pears by  the  Mittimus,  that  every  county  in  the 
realm  hath  the  like  writs,  amongst  which  many, 
as  this  of  Bucks,  are  merely  inland  countits, 
they  have  no  places  to  make  ships  in,  no  meaof 
to  convey  their  ships  (if  they  could  make  anj) 
to  the  sea :  they  have  no  mariners,  nor  tack- 
lings,  &c.  and  so  an  impossibility,  or  at  least, 
An  improper  cliarge  is  put  upon  them:  the 
Cinque-Ports,  the  maritime  towns  and  oouutie* 
are  furnished,  and  are  aptest  to  be  put  to  this 
service. 

Answ. — I  answer  several  ways. — ^Tbe  inland 
counties  may  provide  all  those  things  which 
they  have  not  of  their  own,  with  their  money; 
'  Pecunis  omnia  obediunt,  nunimus'  is '  men- 
'  sura  rerum.*  Also  there  is  great  reason  they 
should  join,  by  the  rule  of  *  qui  sentit  commo- 
'  duro,  ixc'  I  am  sure  if  defence  be  not  made, 
they  may  ^  sentire  incpmmodum.'  So  by  the 
rule,  *  quod  omnes  tangit,  &c.'  . 

11  H.  7,  Sir  Wm.  Herbert's  Case.— The  res. 
son  in  law  of  charging  heirs  in  gavel-kind,  and 
of  contribution  to  charges  upon  land,  equally 
liable,  cometh  to  this  case.  Also  the  whole 
realm  is  but  one  body ;  the  division  of  it  into 
counties,  was  by  king  Alfred.  The  king  may 
make  a  county  it  novo,  by  taking  out  of  ano- 
ther ;  may  make  two  counties  of^one,  or  one 
of  two,  if'^he  please.  Then  take  the  whole  « 
one  body,  the  several  members  center  in  it;  if 
one  member  suffer,  every  member  of  the  sane 
body  sufTereth  with  it.  But  methinks  there  is 
more  reason  to  excuse,  than  to  charge  the  ports 
and  maritime  parts;  in  this  case  they  stand 
between  the  enemy  and  the  inland  paitS|  they 
are  the  next  door  to  danger;  and  it  is  fit  they 
should,  not  b«  let  blood,  b«l  ahoal<i  ^^  * 
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all,  to  serve  theouelves  and  the  inlands,  and 
not  have  means  taken  frum  them,  whereby  they 
may  be  disabled. 

Besides,  I  r^fer  myself  to  the  several  prece- 
dents, single  and  at  large,  cited  by  my  brother 
Weston  ;  by  which  it  appears,  that  the  inland 
places  have  heretofore  been  charged  with  pro- 
visions of  gal  lies,  ballingers,  &c.  for  the  seas. 
By  the  commission  of  sewers,  it  appears,  that 
tiiis  course  agrees  with  proceedings  in  like  case, 
by  the  common  law.  F.  Nat.  Register.  All 
who  are  within  the  level  of  an  inundation,  rich 
or  poor,  without  respect  of  persons,  are  to  be 
proportion  ably  assessed,  upon  that  commission. 
—P.  15  Ed.  2,  rof.  70,  in  bk.  w.  The  Case 
of  Kippon,  in  Yorkshire,  is  notable  upon  this 
reason ;  bv  it,  it  appears,  that  the  law  was,  that 
all  that  bad  salvation  by  the  plaintiffs  being 
hostaues  to  th^  Scots,  were  by  law  compellable 
to  bear  their  ratable  shares,  to  raise  monies  for 
the  plaintiffs'  ransom. 

23  £d.  1.  cl.  rot.  1,  memb.  4,  dors.  In  a 
writ  to  the  archbishop  of  Canterbury,  the  words 
and  matter  are  notable  also  to  thb  point: 
'  Sicut  lex  justissima,  provida  circumspectione 
'  sacrorum    principum  stabiliu,-  hortatur,   et 

*  statuit  ut  quod  omnes  tangit  ab  omnibus  ap- 
'  probetur :  sic  et  innuit  evidenter,  ut  in  com- 
'  munibus  pericalis  per  remedia  provisa  coro- 
'  muniter  obvietur.*  As  to  the  objection  out 
of  the  Kecords,  '  per  remedia  provisa  commu- 
'  niter,'  that  should  be  by  parliament;  I  think 
the  contrary  is  apparent  out  of  the  writ :  for 
the  writ  requires  the  archbishop,  with  the  clergy 
of  his  diocese  (not  province)  by  their  proctors, 
iaasorach  as  the  king  of  France,  <  Classe 
'maxima  et  bellatorum  copios^  multitudine* 
'  con^gatis,  proponens  lingonm  Angticanam 
^  omnino  de  terra  Anglicana  delere,'  to  come, 
by  a  short  day  ensuing,  to  Westminster,  *  tunc 

*  ibidem  ad  tractanda,  ordinanda  et  facienda 

*  nobiscum,  ct  cum  ceteris  praelatis  et  aliis  in- 

*  colis  regni  qualiter  sit  penculis  huju&modi  ob- 

*  viandum.'  Kote,  here  is  no  mention  of*  pro- 

*  ceres;'  and  besides,  clergymen  have  no  capa- 
city of  knights  or  burgesses  places  in  parlia- 
ment, therefore  this  was  not  a  treaty  appointed 
or  intended  in  parliament;  which  is  further 
enforced  upon  the  words  (*  ad  tractand',  &c. 

*  nobiscum  et  ceteris  pralatis  et  aliis  ihcolis 
'  regni').  If  a  treaty  in  parliament  should  have 
been,  it  had  been  readier  to  have  expressed  '  in 
parliament,'  or  in  <  communi  concilio,'  and  not 
to  have  used  the  other  improper  expression. — 
Besides,  I  do  not  find  that  any  parliament  was 
Iwlden  at  that  time,  nor  at  any  time  between' 
SI  Ed.  1,  and  24  Ed.  1,  whatsoever  was  said 
hy  Mr.  St.  John  to  the  contrary.  But  if  this 
f  reaty  had  been,  or  Were  intended  to  have  been 
in  parliament,  it  is  not  concluding ;  for  it  could 
not  be  hot  in  parliament,  as  hath  been  urged. 

Object.  6.— Thi^  way  draweth  to  many  ill 
consequences;  for  it  stirs  murmuring  and  grudg- 
ing of  the  people,  by  reason  of  the  burthens 
^pon  them. 

Answ.^-The  consequence  would  be  woree, 
t^the  kingdom  should  be  lo|ty  (which  I  cannot 


mention  without  a  quod  absit)  and  de  tnalit 
minimum.  Besides,  popular  grudgings  are  many, 
if 'not  most  times  causeless ;  they  are  not  to 
hinder  doing  of  right. 

Object.  7. — This  is  to  become  an  annual 
charge  upon  the  people;  there  is  cause  of 
thinking  so,  because  since  1 1  Car.  we  have  had 
every  year  new  shipping- writs. 

Answ. — :ir  the  necessity  continues,  the  charge 
must  continue.  The  same  reasou  serves  for 
the  continuance  as  was  fur  the  beginning  of  it. 
Yet  I  deny  that  of  itself  it  may  be  annual.—* 

*  Cessante  causa,  cessare  debet  effectus;'  but 
'  continuante  causa,  continuandus  eflectus.* 
This  must  be  left  to  his  majesty's  justice,  which 
God  forbid  that  any  should  thiuk  he  will  abuse. 

Object  8. — It  hath  been  agreed,  that  if  there 
were  *  ilagrans  helium,'  if  we  had  {*  quud  absit) 

*  a  Hannibal  ad  portas,*  then  tliis  course  with- 
out provision  in  parliament,  were  nut  against 
the  law.  But  it  hath  been  said,  that  we  have 
neither '  flagrans  helium/  nor  a  Hannibal^'  in 
our  case. 

Answ. — Let  us  consider  what  the  reason  is^ 
why  it  is  not  against  the  law  in  case  of '  flagrans 
'  belium,'  or  '  Hannibal  ad  portas.'  It  can 
be  no  other  but  to  avoid  a  further  mischief. 
The  ^ne  reason  holdeth  in  oar  case,  wherein 
there  is  apparently  an  <  initium  malorum ;'  and 
in  such  times  as  we  now  live  in,  or  '  rebus  sic 

*  stantibus,'  no  man  of  tmderstanding,  but  must 
acknowledge  that  security  is  dangerous. 

Object.  9. — Tonnage  and  Poundage,  which 
was  used  in  former  kings'  times  to  be  granted 
by  parliament,  for  a  provision  of  a  stock,  for 
those  purposes  for  which  the  shipping-writ  now 
issueth,  is  taken  de  facto  by  the  king's  majesty, 
though  it  be  not  yet  granted  him. 

Answ. — Read  the  words  of  the  statute  1  Jac. 
et  ult.  at  large.  In  them  observe,  1st.  a  con- 
fession by  the  commons.  That  Tonnage  and 
Poundage  hath  been  paid  to  the  kin^s  of  £n^ 
land  time  out  of  mind :  I  say,  it  is  so  con- 
fessed ;  I  do  not  say,  that  in  truth  it  was  so. 
2dly.  Observe  the  word  *  towards.'  3dly.  A 
confession  that  the  Tonnage  and  Poundage  are 
not  sufficient  for  those  purposes,  for  which  it 
was  commonly  granted.  The  occasions  are 
now  for  vaster  expences  than  were  requisite  at 
that  time ;  and  what  Tonnage  and  Poundage 
will  not  now  suffice  to  perform,  must  be  raised 
some  other  way.  Also  it  is  to  be  known,  for 
an  answer  to  the  objection  against  the  taking 
of  it,  as  if  it  were  not  taken  dejure,  that  Ton- 
nage and  Poundage  hath  been  always  taken, 
with  a  continuando  upon  the  change  of  a  king, 
before  such  time  as  a  grant  came  of  it  by  par- 
liament ;  upon  the  demise  of  the  king,  the  pay* 
ment  or  taking  it  never  ceased,  or  was  discon- 
tinued, until  it  came  to  be  due  by  grant  of  par- 
liament. 

Object.  10. — It  appears  that  a  parliament 
might  have  been  holden ;  there  are  about  sis 
months  between  the  t»te  of  the  shipping-writ, 
and  the  1st  of  March  ensuing. 

Answ. — This  receiveth  an  answer  in  itself: 
for  if  the  king  had  be^  pleased  to  have  callea 
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a  parli^enty  to  hare  had  provisions  granted, 
and  by  or  iefofe  the  1st  of  March  11  Car.  pro- 
vbiori  had  been  granted,  jet  the  thing  com- 
manded by  the  shipping-writ  in  August,  to  be 
ready  in  March,  could  haX'e  but  begun  in  March 
to  have  been  then  prepared,  and  so  a  whole 
year  apparently  lost;  in  which  time,  God  kuows 
what  might  have  become  of  this  state. 

Objea.  11. — But  what  if  the  king  surmise 
only,  that  there  is  such  danger  as  must  be  pre- 
vented, when  in  truth  there  is  no  such  matter? 

Answ. — Hath  not  the  king  a  conscience? 
The  law  believeth  his  affirmation,  and  for  that 
cause  they  are  not  traversable,  as  appeared  by 
my  lord  Dyer  upon  the  Ne  exeas  rteno,    *  Rei 

*  est  record ura  superexcellens.'  Tetie  meipso, 
h  his  language ;  it  is  against  the  duty  of  a  sub- 
ject to  contest  with  him.    Again,  it  is  a  rule 

•  of  law,  <  Cuillibet  in  arte  sua  credendum  est ;' 
it  is  the  king's  proper  art,  to  have  intelligence 
of  foreign  intentions,  to  foresee  public  dangers, 
Co  conclude  and  put  in  execution  what  is  ne- 
cessary for  the  preservation  of  his  estate  and 
people. 

*  Tu  regere  imperio  populos,  rex  summe, 

memento  : 
^  Hse  tibi  erunt  artes,'  &c. 

Also  Mr.  Hampden,  by  his  demurrer  in  this 
case,  hath  confessed  all  the  matters  in  fact, 
which  moved  the  king  to  issue  this  writ,  and 
are  mentioned  in  the  writ. 

Object.  1«— .26  E.  1,  Pat.  Roll.  m.  21,  hath 
be«i  urged :  there  it  appeareth  that  the  king, 
desirous  (o  amend '  *  gravamina  populo  nomine 
'  sno  facta/  sent  coroniissioners  to  near  and  de- 
termine what  takings  had  been  from  the  sub- 
jects made  in  the  king's  name,  but  without  his 
wan  ant;  and  to  flunish  it  presently,  and  to 
do  right  to  the  parties :  but  as  for  that  which 
should  be  found  to  have  been  taken  by  the 
king^s  warrant;  «  Le  roi  voil  que  soit  certifie, 
'  et  il  eut  ferra  tant  que  ils'se  tiendr'  apaies  per 
<  reason.' 

Answ. — Note  the  distinction  in  this  case  be- 
tween the  s«paymenl  and  satisfaction  by  the 
parties  for  that  which  was  taken  without  war- 
rant, and  the  repayment,  if  it. were  taken  by 
warrant  of  the  king.  For  in  case  that  which 
was  taken  by  colour  of  the  king's  warrant  was 
against  the  law,  it  was  as  tortious  to  the  sub- 
j^t,  as  that  which  was  taken  witliout  the  king's 
warrant ;  and  in  all  justice,  the  subject  ought 
to  have  been  restored  to  bis  right,  with  as  much 
expedition  in  one  case  as  the  other.  Also,  as 
"  hath  been  alread^r  answered,  the  words  are  not 

*  they  shall  be  paid'  but  *  le  roi  ferra  tant  que 

*  ilt  se  tiendre  apaies  per  reason  ;'  that  is,  as  I 
conceive  it.  The  king  will  give  them  a  reitsona- 
ble  answer. 

Object.  13^ — Upon  the  words  '  requirimus 
et  rogamus,'  in  writs  to  the  bailiffs  of  diverse 
towns,  when  they  were  sent  unto  to  array  and 
•end  men  at  the  expences  of  the  towns,  it  bath 
been  urged,  ergo  ttie  thing  required  is  a  matter 
of  good-will,  and  not  of  right ;  in  which  case  it 
would  rather  have  been  a  MatidaiBUi,  or  a 

*  PrwdpinuS)  tbaa  a  liogamos. 


Answ.— Note  the  Requirimds  precedes.  Alio 
the  word  Rogamus  signtfiei  as  properly  a  com- 
mandment, 88  a  prayer.  Linwood.  *  Also  the 
words  are,  '  effectuose  requirimus  et  rogamus/ 
Also,  '  Cum  princeps  orat,  precibus  prxcepu 

*  colorat.' 

But  i^ince  tlmsc  writs  are  urged,  let  them  ht 
read;  and  it  ivill  appear,  that  in  the  miitter 
of  them,  pertinent  to  this  question,  tbej  make 
directly  for  the  king.  Eid.  for  that  purpose, 
Rot.  Sco.  19  £.  2,  m.  7,  dorso,  )»ut  chiefly  KoL 
Sco.of  the  same  year,  m.  13,  dors.  In  ibe 
writ  to  London  there,  the  king  reeilingihat 
the  Scots  '  fines  regni  Auglias  cum  ingeuti  ar- 
'  matorom  multitudine  ingressi,'  had  taken  the 
castles  of  the  king,  and  of  his  subjects,  and  did 
still  hold  them  ,  and  had  besieged  more  ca»tlei; 
and  tliat  the  king,  by  the  counsel  of  tlie  prelates, 
earls,  barons,  and  the  peers  of  the  realm,  bad 
ordained  (not  a  word  of  the  commons)  to  beat 
York  such  a  day,  with  an  army  ;  and  the?  had 
promised  to  be  there  with  him  '  sumptibus  sun 
'  cum  toto  posse  suo;  nos  considerantcs  quod 
'  pro  tanta  necessitate,  fideles  et  subditos  nos- 

*  tros,  ut  in  praemissis  manus  apponantailju- 
'  trices  decet  requirere  et  rogare,  ac  de  Tobis 

*  specialiter  confidentes^  vos  effectuose  reqairi- 
'  mus  et  rogamus  quatenus  ad  premissa  coosi- 
<  dcrationem  debitara  habentes,'  tliev  shoald 
instantly  array  500  footmen,  and  send  them  to 
the  king,  <  sumptibus  suis.'  Nata,  All  this 
done  without  warrant  of  parliament ;  and  more 
court-like  words,  certainly,  were  of  purpose 
used  in  such  a  time  as  that  was,  of  instant  ne 
cessity,  <  ad  faciendum  populum,'  than  either 
needed,  or  might  have  been  used,  if  it  had  been 
so  thought  convenient. 

Object.  14.— Out  of  Pas.  26  Ed.  1,  rot.  33, 
Commun'  ex  parte  Rememoratoris  Regis.  Re- 
ginal  Gray  being  commanded  by  the  king  to 
levy  and  conduct  to  the  king  1,000  men  out  of 
Bromfield  and  Yale ;  he,  by  his  letter  to  the 
king,  answered,  that  he  durst  not  chuse  1,000 
men  there,  withont  warrant;  and  that  he 
would  not  mewer,  that  is,  move^  in  those  puts 
without  pay. 

Answ.— His  vmtii^  that  he  durst  not,  is  not 
to  the  right,  but  in  his  judgment  it  was  not 
safe,  or  might  be  dangerous.  Abo,  be  dunt 
not  without  warrant,  it  may  be,  be  tbong bt  the 
king's  letter,  without  his  great  or  privy-seals, 
no  sufl&dent  warrant.  Also,  it  appears  in  the 
record,  that  the  king  had  sent  him  word  betbrr, 
that  the  treasurer  should  ordain  payment ;  but 
it  seems  pay  came  not ;  and  then  it  is  fikelj 
soldiers  would  not  stir  without  money :  The; 
commonly  cry  Guelt,  and  if  ihey  have  it  not, 
are  apt  to  disband. 

Ok^ect.  15.— RepaymAtscommandedbytbe 
king  •  ut  conscientia  regis  exoneretur'  ergOf  the 
king  could  not  take  of  right  in  tliese  cases.  ^ 

Answ.-*-The  record  is  29  Ed.  1,  common' ex 
parte  Rememorator'  Regis ;  there  is  a  con- 
mand  for  repayment^  <  Quia  pro  ur^ntj»imu 

*  negotiis  et  pro  utilitaie  et  aefensione  rotius 
«  regni ;'  the  king  had  received  of  tl»e  abbesj 
and  coAve&t  of  Caaonleighe  $W.  wad  bad  pre- 
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mised  repayment ;  note  those  words ;  And 
aiso,  for  thiit  ttie  abbess  had  petitioned  the 
king  in  parliament  fbr  repayment.  So  here 
was  a  promise  orij^inally  lor  repayment  also  in 
tliiscase;  a  very  great  sum  of  money  it  was 
which  was  taken  from  one  single  corporation, 
more  than  was  proportionable  for  them;  and 
therefore  just  and  conscionable,  that  repayment 
ihould  he :  this  great  sum  was  taken  upon  a 
scrutiny,  3S  £(<.  1,  in  places  where  it  was 
thought  that  money  might  be  had.  And  upon 
that  the  foresaid  sum  was  borrowed  (uiiwil- 
liagly,  God  knowsy  as  to  the  lender).of  this  ab- 
bess, and  of  divers  other  religious.  The  like 
Krutiny  was  made,  temp.  £.  %  and  the  like 
course  for  repayment,  as  appears  Kot.  Pari.  8 
£.  S.  And  indeed,  it  had  been  before  those 
times,  and  so  continued,  a  usual  thing,  for  our 
kio^  to  look  into  the  treasure  of  the  religious, 
ulien  they  had  occasion  of  money;  and  some* 
times  to  take  their  silver-plate,  and  rich  oft'er- 
iof(S,  for  supply  of  instant  wants.  And  the  re- 
ligious would  not  fail  to  press  upon  the  king's 
conscience,  until  they  had  restuution. 

Object.  16.— 12  E.  3,  Ro.  Alman.  m.  29, 
dors.  A  letter  to  the  archbishop  to  move  all 
the  people  to  pray  and  give  alms  for  the  kiog. 

An»w.<— I  say  no  nxire,  but  will  read  what 
the  record  is  itself  ioquiiur,  *  Pater,  &c.  Cum 
'  populis  regni,  variis  oneribus,  tallagiis,  et  im- 

*  positionibus  hactenus  gravetur,  quod  dolentes 

*  referitnus,  sed,'  notq  this  but,  *  iuevitabiii  ne- 
'  cesfiitate  oompulsi,  de  eisidem  oneribus  ipsum 
^  reievare  uon  valemus'  so  no  wrong  confessed ; 
necessity  excused  it,  and  continuance  of  a 
wraiig  cannot  be  justified.  The  king  desires 
tJie  archbishop  to  move  the  people,  '  ut  tao- 
'  tarn  iiecessitatem  humiliter,  benigne,  patien- 
'  ter  et  charitative  sustineant  :*  note  those  ad- 
verbs, especially  '  humiliter.'  And  they  would 
hare  a  good  opinion  of  the  king,  and  would  pray 
and  give  indulgences,  to  the  end  he  might  prosper 
10  his  wars  for  recovery  of  his  right  in  France. 
(Note,  *  to  U»e  end,  &c.'^  '  Oneribus  prasdictis 
*'  (que  non  ex  raalitia  vel  prtesumptione  vofun- 
'  taria,  ipsos  gravant)  non  obstantibus.' 

Ohject.  17.— Out  of  the  Pari.  Roll  IS  £.  3, 
n.  9»&11.  The  remembrances  of  the  parlia- 
ment One  of  the  points  to  be  considered  and 
propot»ed  by  the  kmg,  was  for  course  to  be 
taken  for  a  navy  at  sea,  and  for  recovery  of 
Jersey,  wliich  the  French  then  bad  conquered. 

Answ. — In  this  proposition  the  words  of  the 
king  are,  <  Et  per  tant  serr'  les  comons  dis- 
*  charges  del  guard  del  mere  ;*  by  which  words 
it  is  evident,  3ie  king  oonteived,  that  the  com- 
mons were  by  law  charged  with  the  guard  of 
the  sea. — It  is  true,  the  commons  answer.  They 
pray  *  in  drt  del  guard  del  mere/  that  they  be 
not  charged  to  give  counsel,  it  being  a  thing 
whereof  they  have  no  cognizance;  but  they 
give  their  advice,  tjiat  they  think  the  barons  of 
the  ports  should  do  it,  and  therein  they  confess, 
that  the  guarding  of  the  land  belongs  to  the 
commons, '  sens  gages  demaunder  on  prender/ 
They  could  not  deny  but  that  the  sea  must  be 
guarded.     They  put  not  tbt  charge  of  that 
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guard  upon  the  king,  but  would  place  it  apoil 
the  ports.  Of  what  strength  or  power  the  portt 
were  in  those  times,  I  know  not;  but  in  our 
present  age,  it  is  apparenti  the^  are  odt  by 
many  degrees,  near  able  to  defend  the  seas^ 
which  must  notwithstanding  be  defended,  and 
that  defence  can  fall  upon  none  bat  the  whola 
realm. 

Object.  18.— Upon  the  Pari.  15  Pas.  S  R.  17^ 
pars  1,  where  the  speech  of  Scroope,  then 
chancellor,  is  set  down ;  he  therein  dedared 
the  cause  of  the  summons  of  that  pariiament/ 
whereby  it  appeareth,  that  a  little  before  ther« 
had  been  a  parliamet^  at  Glocester,  and  no 
provision  f^r  common  defence  was  there  agreed 
on ;  that  after  the  departure  of  that  parliament 
the  king  had  assigned  some  prelates  and  lordt 
to  be  of  his  continual  council,  for  the  year  fol-« 
lowing ;  the  said  council  treating  and  having 
before  their  eyes,  the  great  roifchiefs  and  perii» 
with  which  the  realm  was  on  all  parts  environ^ 
eii,  and  the  summer  approaching,  and  no  ordi^ 
nance  made  in  parliament  for  salvation  of  the 
realm,  and  resistance  of  the  enemies.  And 
the  stiid  council  durst  not  take  upon  themseiveti 
alone  the  ordinance  of  so  perilous  and  high  an 
act ;  but  it  was  advised  by  tbem,  After  Christ*' 
uias  to  assemble  a  great  council  of  all  the  great ' 
lords  of  the  realm,  prelates  and  others ;  and 
upon  a  second  warning  there  came  well  near 
all  the  prelates,  as  well  abbots  as  others,  the 
earls,  barons,  bannerets,  and  other  sages  *  of 
the  realm ;  and  then  there  the  great  perils  and 
mischiefs  to  the  realm  being  disclosed,  by  rea« 
son  of  tiie  great  apparent  wars  by  land  and  sea^ 
whereof  no  ordinance  wasprovided  ;  and  more-' 
over,  it  being  declared  belore  them,  by  the  of- 
ficers of  the  king,  and  treasurers  of  the  war,  afl 
to  the  state  of  the  king,  and  of  the  realm,  thai 
nothing  remained  in  the  treasury  for  the  war  ; 
it  was'^said,in  the  same  council,  *  Pur  coocltH 

*  sion  final,  que  ils  ne  poient  cet  miscbiefe  re* 

*  medier,  sans  charger  le  common  del  realme^ 

*  que  charge  ne  puit  estre  fait  ne  grant  sana 

*  parliament ;  et  per  tant  per  asse^^  de  eux  le 

*  parliament  ore  este  somon'  et  in  le  meaiitf 

<  temps  que  suffic*  army  ser'  ordeine  al  mere  in 
'  defence,  et  salvation  del  re<ilme  et  del  navie^ 

*  et  del  coasts  del  mere  a  quel  costages  toots  le* 

<  scignors  approropterant  voluntarement  al  toy, 
'  divers  grand  sommes  del  money.  £t  issint 
'  font  bon  gents  de  London,  et  d'auters  vills,  asr 

*  quod  le  roy  per  assent  fuit  in  dit  grand  coun* 

*  sell,  aurit  envoy  pur  ce  cause.     Et  ad  done  m 

*  eux  son  royall'grt.  pur  repayment.'  It  haib 
been  said,  that  the  present  question  is  fully  an« 
swered. 

Answ.^1  confess  that  this  Record  htdh  • 
great  shew  of  proof,  that  though  there  be  aii 
apparent  and  instant  time  of  danger  to  the  very 
*salus  reipublicae/  yet  no  charge  upon  the 
commons  may  be  made,  or  granted,  withottt 
parliament.  And  indeed,  this  is  the  strongesi 
proof  upon  any  record,  that  hath  been  urged  on 

*  Saj^es  here  are  tage  men,  not  Judgesy  ail 
was  objeoted* 
4  c 
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time  of  parlionieiil)  charged  witb  the  mdkini  of 
bullinj^^re  in  fUt'euce  of  the  realm.  Here  in 
tlii»  parlianieac  juat  occasions  were  given  to  tba 
ctiniinoDS  to  luive  compjlained  of  this  chaige, 
with  the  making  of  baliiugers,  charged  upon 
iliem  before  the  parUameut,  if  it  had  been  a 
wrong  :  but  they  complained  not  of  it,  forauf^ht 
appears ;  and  tlic  king's  gratiticatioQ  is  no  proof 
tliat  it  was  as  by  way  of  recompence.fur  a 
wrong ;  but  it  is  plainly  iin  arguineot  of  the 
king's  grace  to  theniy  by  way  of  eucouragenieat 
of  them  in  their  services  for  tlie  commonwealth. 


Mr.  9ampdeB*s  side.  But  I  think  it  will  re- 
ceive ai>  answer  with  iudiifereut  affections,  if 
tliese  tlnnf{S  be  (»bserved.  1.  That  this  consult- 
ation and  drawing  in  question  of  the  using  of 
tneausy  was  before  any  charge  actually  impos- 
ed :  Which  now  I  insist  not  upon,  because  I 
have  ftirnierly  couched  upon  it. — 2.  The  king 
was  then  in  minority,  the  law  was  not  then 
el^r  and  settled  coocerning  an  infant  king's 
power.  You  see  it  was  debated,  SLi\d  not  re- 
solved, until  the  time  of  £d.  6.  Vide  the  case 
of  the  duchy  of  Lancaster.  Plow.  Com. — S. 
llie  eiample  of  Latimer  waatlien  fresh;  and 
the  lordsj^it  may  bei  were  over-wary,  upon  his 
precedent,  though  it  could  not  parallel  with 
theirs,  if  they  haid  undertaken,  upon  so  ui^ent 
occasions^  to  have  charged  the  commons,  with- 
out their  consent  in  parliament.— 4.  Note  the 
words  of  the  Record,  That  the  lords,  appoint- 
ed ooupsellors,  could  not  advise  -or  mid  any 
means ;  and  it  is  certain,  that  no  counsellorB, 
none  but  the  king  himself,  could  command  so 
high  a  matter.  The  kiog  then  was  not  there  ; 
hp  w^  at  that  time  scarce  out  of  his  nurse's 
aure.-*<5^  The  people  at  that  time  were  waver^ 
iiigy  and  full  of  discouteqts ;  they  had  with- 
draino  themselves  from  parliament. — Alice 
Peers  liad  a  little  before  played  her  pranks ; 
and  the  young  kiog  was  not  fortunate  in  hb 
then  governing;  servants. — ^Lastly,  The  thing 
necessary,  viz.  Secnrit;f  of  the  kingdom,  was 
«loos  by  another  way,  va.  by  lending  of  money, 
as  io  the  Reeord :   But  put  the  case  it  had  not 


been  done  one  way  or  otlier,  tl^eo  of  necessity 
the  people  must  have  beea  charged,  thougR 
without,  yea,  though  against  their  consent;;  for 
the  kingdom  must  not  be  lost,  an  ultimum  refu- 
l^fii  OMist  be  found  out,  rattier  than  so  fatal 
and  final  a  mischief  and  misery  must  be  eu^ 
dured* 

Object.  19.--Rot.  Pari.  2  H.  4,  n.  22.  Con- 
cerumg  barges  and  ballingers,  commanded  to 
be  mad?  without  assent  of  parliament.  The 
commons  petition  saith.  That  this  had  not  been 
done  \  avant  ceux  heurs,'  and  prayed  that  the 
commissions  might  be  repealed.  The  king's 
answer  was,  That  the  commisbions  should  be 
xepealed* 

Answ.— -It  is  plain  that  those  commissions, 
before  that  time,  ceased  of  themselves ;  for 
they  were  made  in  lUdmrd  2's  time,  and  died 
with  him.  All  commissions  from  the  king  are 
but  authorities  which  end  with  that  king  from 
whom  th^y  issue.  Also  note,  that  the  said 
Heory  4's  answer  in  parliament  goeth  fuither, 
viz.  l}ut  for  tiie  great  necessity  which  the  king 
hath  of  such  vessels  for  defence  of  the  TOalni, 
ill  case  tlie  wars  should  bold,  the  king  would 
commune  with  the  lords  of  this  matter,  and 
after  shew  to  the  commons  for  their  advice. 
Which  words  are  notable  to  this  question.  It 
cannot  be  denied,  but  this  answer  to  the  com- 
mons'' said  petiiiuuni  parliament  is,  in  eifect,  a 
*Roy  soi  avi^ra.'— I  n«ti!  that  R«»t.  Pari.  1, 
R.  2,m  52»  there  is  a  gratification  by  the  king, 
in  confirming  of  f^ancbb^s  to  titose  cities  and 
towns,  « que  sont  ore '  (that  is,  now  in  this 


The  like*  appears,  m.  3,  2,  Cheqr.  K.  Rem. 
'  inter  brevm  di recta,  baronibus.' — Also  it  is  to 
be  known,  that  in  all  king's  times,  some  mat- 
ters have  been  preferred  in  pariiamcnt,  from 
the  commons  to  the  king,  as  grievances>  which 
in  themselves  have  not  ^n  wrongs,  or  agaiott 
the  law :  We  find  in  our  books,  there  may  be 
^  damnum  absque  injuria.' 

Object.  20.--Pari.  7  £d.  4,  n.  7.  In  the  be- 
gijming  of  the  parliament,  the  king  hiouclf 
spake  to  the  commons,  and,  amongst  other 
things,  promised  the  commoos,  he  would  live 
of  his  own. 

Answ, — ^The  king's  speech  stayeth  not  there, 
but  goeth  furtlier,  the  words  are  tltese:  *  I  pu^ 
'  pose  to  live  of  mine  own,  and  not  to  charge 
'  my  subjects  but  in  great  and  urgent  causes, 
'  concerning  more  the  weal  of  themselves,  aod 

*  the  defence  of  them  and  the  realm,  than  mine 
'  own  pleasures ;  as  heretofore  by  the  commoos 
'  of  this  land  bath  been  done,  and  borne,  to  my 
'  progenitors,  in  time  of  need.'  Which  words 
are  remarkable:  not  a  syllable  in  them  of  doing 
this  only  by  common  assent  in  parliament,  but 
relatively,  as  heretofore,  6lc,  which  how  it  hath 
been  defaeto^  you  haye  heard  ;  namely,  some- 
times in  parliament,  and  sometimes  out  of  pu» 
liaroent. 

The  last  material  objection  to  be  ansirereil 
by  my  memory,  is  the  authority  of  Fortescae  ia 
his  De  Laudibus  Legum  Angliie,  where  he  saith, 
cap.  13,  <  That  the  king  of  England  is  Kei  p9- 
'  Uiict  re^CiiK  ;  and  rct^u^anterf  to  do  what  be 
'  please.'  This  needs  no  answer,  it  is  sgreed. 
But  he  farther  saith,  cap.  9,  That  the  king  may 
not  *  popoli  substantias  proprias  subtrahereyfe* 

<  clatnantibus  eis  vel  invitis;'   that  he  may  not 

<  Tallagia  et  cstera  onera  eis  imponere  ipsis  ii^ 

*  consult  is ;'  That  he  may  nut  *  subjectum  po- 
'  pulum  renitentem  oneraie  irapositiooibus  pc- 

*  regrinis.'^ — I  answer,  that  'tis  most  true  '  reca- 

<  luriter,  et  regula  non  facit  jas,  et  nulla  regnls 

*  quin  falliL' — Cases  of  necessity,  cases  of '  bo-- 

*  nuin  publicum,'  cases  of  <  salus  reipublice/ 
are  not  to  l»e  comprised  within  ordinary  nkt. 
I  have  spoken  so  much  hereof  already,  thatnov 
if  will  say  no  mure,  but  conclnde,  that  in  cases 
()f  necessity,  '  pro  salute  reip.'  every  sohject 
must  (evtn  by  rules  of  law)  bestir  himself;  most 
contribute  his  best  a  bib  ties :  roust  set-to  both 
lu!»  helping  hands. — Rich  men  must  expose  their 
trvaiiures.  Able  men  of  body  must  put  oa 
arms.  Great  coonsellors  most  give  their  best 
advire.  Women  roust  not  be  idle.  Old  men 
and  clergymen  (if  they  hawe  uo  other  poweis) 
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must  attend  their  prayers.  And  Judees  must 
press  and  enforce  the  laws  upon  the  suojects  to 
compel  them  to  contribute. 

And  so  I  Imve  done  at  this  time:  and  what  I 
have  said,  I  hare  spoken  to  the  best  of  my  un- 
derstanding, and  in  discharge  of  my  conscience 
in  a  case  of  *  salos  reipublrcw.' — And  it  being 
high  time  now  for  me  to  give  over,  I  conclude 
upon  all  mjf  reasons  nnd  authorities  cited,  That 
as  this  case  is  upon  the  pleading  of  it,  the  charge 
of  20ff.  imposed  on  Mr.  Hampden,  towards  the 
provision  of  a  ship,  conmianded  by  the  writ  of 
4  Aug.  11  Car.  regis,  is  consonant  to  law,  and 
consequentlj,  that  J  udgment  ought  to  be  given 
against  hina^  Quod  oneretur. 


The  OpiHioif  of  Sir  GEORGE  VERNON, 
knt.  one  of  the  Justices  of  his  Msgesty's 
Court  of  CoDunon-Pieas  at  Westminster, 
delivered  in  the  Exchequer^haoiber,  in 
the  Great  Case  of  Ship-Money. 

This  is  a  cause  of  great  consequence,  and  is 
one  of  the  greatest  that  ever  tame  in  question 
in  this  kingdom,  and  the  records  are  infinite  that 
have  been  cited  on  both  sides ;  but  by  reason 
of  want  of  health,  and  disability  of  body,  I  have 
not  been  able  to  peruse  the  records  as  1  intend- 
ed, and  to  have  prepared  myself,  in  which  I  am 
to  argue;  and  therefore  1  would  desire  time 
until  this  day  seven-night,  to  peruse  the  records 
and  compare  my  liotes,  wherein,  as  you  may 
see,  I  have  taken  great  pains,  [producing  his 
Notes  to  the  Courf]  that  I  may  be  the  better 
prepared  to  deliver  my  opinion  in  this  weighty 
matter:  and  then,  God  willing,  I  will  not  fail. 

[But  it  was  answered  by  the  Court,  That  in 
regard  certain  days  have  been  perempiorily  ap- 
pointed at  6rst  for  their.  Arguments,  it  could  not 
ne  altered  now,  nor  could  ihey  give  him  any 
further  time.] 

Whereupon  he  said,  *  Seeing  I  may  not  have 

*  any  further  time,  I  must  therefore  deliver  my 

*  Opinion  in  brief,  according  as  I  have  conceived 
'  it  in  my  conscience  to  be,  which  is  as  follow- 

*  eth,  viz. 

*  That  the  king,  pro  bono  publico^  may  charge 

*  his  subjects,  for  the  safety  and  defence  of  the 

*  kingdom,  nntwithitanding  any  act  of  parlia- 
'  raent ;  and  that  it  is  warrantable  by  Gascoigne, 

*  13  Ed.  4,  14.  and  moreover,  that  a  statute 

*  derogatory  from  the  prerogative  doth  not  bind 

*  the  king;  and  the  king  may  dispense  with  any 
'  law  in  cases  of  necessity,  2  Hen.  7, 11.' — And 
so  concluded  for  the  king. 


A  few  Notes  of  the  Arovme)it  of  Sir  THOMAS 
TREVOR,  Knt.  one  ol  the  Barons  of  his 
Majesiy^s  Cuurt  of  Exchequer,  in  the  great 
Case'of  Ship-Mok  £T. 

After  he  had  opened  the  record  he  said,  the 
Question  upon  it  was.  Whether  Mr.  Hampden 
should  be  charged  with  the  SOs.  imposed  upon 
him,  as  this  case  is  ?  This  case,  by  reason  of 
the  weightiness  of  it,  is  adjourned  from  the  Ex- 
chequer hi^er  to  be  argued,  and  the  advice  of 


all  the  jndges  is  required  herein  ;  many  days 
have  been  spent  in  the  arguing  of  this  case,  at 
it  well  deserves;  six  days  by  tlw  defendant, an# 
six  days  on  the  king's  side. 

It  is  some  labour,  in  a  case  of  this  extent,^ta 
contract  myself,  according  to  my  conscieucti 
and  best  knowledge :  I  shall  seriously  ponder 
the  weight  of  this  case,  and  digest  it,  as  by  the 
law  is  warrantable,  and  so  grounding  my  judg- 
ment accordingly.  And  the  judgment  which  1 
shall  give,  in  fine,  is,  That  Mr.  Hampden  ought 
to  be  chained  with  this  20s.  and  is  to  gi\'e  satis- 
faction for  the  same.  My  lord  Coke  saith  of  a 
short  case  in  his  11th  Report,  that  though  it  b« 
as  short  a  case  as  ever  was  argued,  yet  the 
weightiest  in  any  court  for  consequence :  so  it 
may  be  affirmed  of  this  question,  for  the  stnn  Is 
but  20s.  but  the  weight  thereof  is  of  far  greater 
extent :  it  concerneth  the  whole  kingdom. 

Mr.  Plampden  hath  demurred,  and  thefeby 
hath  granted  all  matters  of  fact  to  he  titie.  Tlie 
defendant's  counsel  have  taken  much  pains  for 
their  client;  and,  without  flattery,  so  nave  the 
king's  counsel. — I  acknowledge  the  laying  of  a 
charge  upon  the  people  by  parliament  is  a  safb 
^vay,  if  time  and  occasion  will  permit.  '  Anno 
1588,  when  the  Invincible  Armada,  so  termed, 
came  into  England,  the  provident  care  for  the 
prevention  thereofwas  out  of  parliament.  Ala^ 
it  is  not  parliaments  can  keep  us  safe.  Was 
not  that  detestable  Gunpowder  Treason,  3  Jac. 
devised  to  have  been  executed  in  the  parlia^ 
ment  time  ?  the  wisdom  of  the  parliament  did 
not  discover  this  utter  ruin  and  destruction,  that 
had  like  to  have  happened  to  the  king  and  kin^ 
dom,  and  to  the  overthrow  of  religion  ;  but  it 
was  the  ^reat  mercy  of  God  that  aid  it. 

This  kmgdom  hath  been  always  monarchical:  . 
A  democratical  government  was  never  in  this 
kingdom.  In  the  time  of  the  Britons,  ^Odyeara 
before  the  birth  of  our  Saviour,  wh<in  Brute 
came  from  Troy  into  Britain  (as  one  writes)  it 
had  a  politic  and  regal  government;  this  is  con- 
firmed by  the  Letter  from  the  Pope  to  king  Lu- 
cius. And  our  king  hath  as  much  power  atid 
prerogative  belonging  to  him,  as  any  prince  in 
Christendom  hath.  It  is  the  king's  prerogative 
to  appoint  the  beginning  and  ending  of  parliftp- 
mcnts.  So  great  a  body  can  move  out  slowly. 
A  great  part  of  the  seven  months  would  be 
spent,  or  the  parliament  ended ;  and  then  we 
were  but  to  begin  to  rig  and  trim  our  ships,  to 
provide  powder,  shot,  cables,  &c.  many  of  these, 
perhaps,  to  be  had  in  foreign  parts ;  masters 
and  gunners,  &c.  to  be  got;  ready  money  niu3t 
be  had  for  the  providing  of  all  these ;  this  will 
require  convenient  time  before  this  can  be  done. 
What  hazard  may  the  kint»dom  run  all  thi« 
while?  what  policy  is  there  to  make  state  affairs 
known  to  the  people?  Tliey  may  thank  them- 
selves, ihev  would  not  make. a  ship  for  the  ser- 
vice, and  then  they  might  have  had  it  for  their 
own  use  afterwards.  When  the  kingdom  is  in 
danger,  the  king  niay-  command  a  .supply  for 
prevention  thereof;  and  who  can  tell  Letter 
than  the  king  how  to  prevent  the  dnn^cr?  •  Nc- 
'  cessitas  non  habet  legem.'     Tlifi  king^  th^ 


must  not  fbrbear.  The  common  law  dotli  re- 
gard the  common  good  abo?e  particular;  as  in 
pontage,  murage  and  paveage. 

The  provision  of  Jshippiug  hath  prevented  us 
from  danger  hitherto,  and  I  hope  it  will  still. 
It  hath  iocreased  the  honour  of  the  kingdom. 
It  is  known  not  only  to  ourselves,  but  to  otiier 
princes,  that  our  ships  are  of  far  greater  bur- 
then, strength,  and  better  furnished,  than  ever 
tvas'before.  All  which  redonndeth  to  the  king 
And  kingdom's  honour.  The  ship,  called  the 
Sovereign  of  ihe  Sea,  may  be  termed,  the  Sove- 
reign of  all  Sliips. 

To  conclude :  the  sum  assessed  for  this  bu- 
siness, I  wish  it  may  be  paid  by.  all  chearfuUy, 
for  it  is  fur  a  general  good,  for  the  sofety  of  the 
~  whole  kingdom :  the  subjects  are  not  prejudiced 
hj  it,  either  in  their  dignities,  or  properties  in 
tijeir  goods  :  the  king*^  prerogatives  protect  the 
Deoples  liberties,  and  the  subjects  liberty  the 
lung*s  prerogative :  it  is  proper  for  kings  to 
command  and  subjects  to  obey.  We  that  are 
Xhe  judves  of  the  kingdom  have  paid  it,  and 
therefore  it  is  fit  our  opinions  concur  with  our 
Actions  in  this  caae.  And  so  my  advice  is, 
that  Judgment  ought  to  be  civen  that  Mr. 
{iampden  ought  to  be  charged  with  the  30f. 
jussessed  on  hun. 
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bated  in  a  public  assembly  of  the  wlide  slste ; 
fur  on  the  one  bide,  it  concerns  the  king  in  his 
prerogative  and  power  royal ;  and  on  the  other 
side,  the  subject,  in  bis  lands,  (ioods,  aod  li- 
berty, in  all  that  he  bath,  besides  liis  )ife. 

For  iny  own  p^t,  I  am  sorry  that  I  am  en- 
forced to  dissent  from  my  brothers  that  hive  ' 
argued  before  me  a  fitter  course  it  were  for  me 
to  have  argued  with  them  privately,  who  have 
argued  so  learnedly :  and  well.  I  nave  studied 
all  that  I  could  to  have  concurred  with  them ; 
but  speaking,  according  to  my  own  heart,  (foi 
we  are  to  give  judgment  upon  our  oaths)  in  re- 
spect of  my  reason  and  conscience,  I  canoot 
concur  with  them ;  it  makes  me  at  a  stuod 
with  myself,  because  of  the  aigomentt  of  so 
many  learned  men  before  me,  and  to  sospect 
my  judgmenti  whether  it  be  erroneous  or  no. 
Yet  I  must  set  down  my  own  reasons,  and 
upon  them  leave  them  to  my  lords  that  come 
after  me  to  judge  on. 

Judgment  is  of  the  Lord ;  the  hearts  of  men, 
and  also  their  j  lodgments,  are  iu  the  hands  of 
God;  and  when  judgment  'm  once  past,  we 
have  done.  Fur  my  own  part,  I  know  in  ibii 
case  we  cannot  do  so  well  as  wo  siiould,  hat 
to  satisfy  ourselves  in  our  consciences  and  cor 
understandings;  and  in  this  case  we  are  to  give 
counsel  to  the  king  according  to  our  oaths, 
whether  this  charge  be  legal  or  not.  If  legal, 
the  subject  ought  not  to  complain :  if  uui 
legal,  then  not  in  tlie  king^s  power  ihas  to 
charge' the  subject. — The  king's  coui\scl  tiave 
maintained  this  writ  to  be  good;  and  the 
judges  that  have  argued,  in  their  judgmenii 
have  maint.iined  it.  Then  the  king  is  advised 
by  his  judges.  Whether  this  be  legal  or  no  ?  If 
legal,  it  is  well ;  if  not,  then  the  burden  lies 
upon  us.  For  the  king  doth  nothing  but  what 
he  is  advised. — The  case  hath  been  excellently, 
learnedly,  and  well  argued  on  botli  sides;  for 
that  which  was  pressed  by  counsel  on  either 
side,  did  hot  much  move,  for  they  argue  m 
counsel :  and  we  are  to  give  judgment  upoa 
our  oaths,  on  what  they  have  said. 

Butthejndf^es  opinions  already  delivered  do 
much  trouble  me.  When  I  have  been  of 
counsel,  I  h.<ve  ai^gued  one  way,  and  have 
thought  myself  v(*ry  clear;  when  I  have  coiue 
as  a  judge,  aud  argued,  I  have  thought  clear 
otherwise  of  tlie  case.  I  desire  to  give  jud)>- 
ment  iu  this  case  according  to  God*s  direction, 
and  my  own  conscience,  and  that  is  the  best. 
And  so  I  do  not  doubt  but  all  my  brothen 
have  gone  according  to  their  conscience,  wliich 
makes  me  suspect  myself.  But  every  mao 
standeth  or  falleth  fo  his  own  master.  I  de- 
sire God  to  guide  me  to  a  true  judgment ;  and 
though,  for  the  reasons  aforesaid,  I  doubt  my- 
self, yet  J  am  not  of  the  same  opinion  with  my 
brothers :  but  according  to  niy  conscience,  I 
think  that  Judgment  ought  to  be  given  for  tJie 
Defendant ;  for  which  my  argument  shall  stand 
upon  these  points. 

1.  I  hold  that  this  writ  is  not  allowable  by 
the  common  law,  but  is  a  writ  absolutely 
against  tli^  common  law.    !(,  Admit  it  v^s 


The  AiLcvutvT  of  Sir  GEORGE  CROOKE, 
kt.  one  of  the  Justices  of  his  Maj  €  sty 's  Court 
of  King^s-Bench  at  Westminster,  irf  the 
Exchequer* Chamber,  in  the  great  Case  of 
Ship-Moket.  . 

This  case  of  Mr.  Hampden*s  stands  upon  re- 
cord, and  what  judgment  may  be  upon  this 
record  is  the  question.  I  find  no  nnrty  in  this 
case  but  Mr.  Hampden.  A  Scir'  Fac'  is 
brouj^ht  against  him,  to  shew  cause  why  he 
should  not  be  charged  with  the  20s.  assessed 
ppon  him,  towards  the  finding  of  a  ship.  The 
occasion  of  that  was  the  writ  of  4  Aug.  which 
is  the  foundation  of  all;  and  that  is  directed  to 
the  sheriff  of  Bucks,  as  to  other  sheriffs,  to  pre- 
pare a  ship  of  such  a  burthen,  for  the  reasons 
mentioned  in  the  writ,  '  Quia  predones,  &c.' 
because  the  kiiYgdom  is  infested  with  pi- 
rates, &G.  'Quod  datum  est  nobis  inielligi, 
*  &icJ  for  that  they  do  seek  to  draw  meti  into 
captivity ;  ^nd  also  lest  we  should  lose  the  do- 
mmion  of  the  sea ;  and  for  these  reasons  the^e 
writs  are  sent  forth.  For  the  time  that  they 
were  to  continue  abroad,  it  is  twenty-six  weeks, 
»o  long  the  payment  of  the  meh  to  be  at  their 
charee  ;  *  ct  quos  rebelles,  &c.'  and  if  any  do 
rebel,  that  they  should  be  imprisoned.  And  so 
theTecord  setteth  forth  further,  that  upon  this 
writ  a  Certiorari  went  f»)rth,  and  Mr.  Hamp- 
den was  certified  not  to  have  paid  it. — Now 
upon  all  Mr.  Hampden  hath  domauded  Oyer 
of  all  the  writs,  and  bath  demurred. 

X  must  confess,  this  cause  is  a  very  great 
cause,  and  the  greatest  cause  that  ever  ca\ue  in 
question  before  any  judges.  And  for  my  own 
part,  I  am  sorry  it  diould  come  in  question  in 
Jhis  place,  more  requisite  it  was  to  have  it  de- 
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good  at  common  law,  yet  it  is  egsuDst  divers 
statutes.  3.  I  hold,  that  no  necessity,  nor  no 
pretence  of  danger,  can  give  this  cause  for  the 
writ:  for  if  the  writ  be  against  the  common 
Uw,  no  pretence  uf  danger  can  warrant  it.  4. 
There  is  no  warranty  by  prerogative  of  the 
crown,  nor  tM>wer  royal,  (or  this  writ.  5.  That 
tiiis  writ  is  tne  first  writ  that  ever  was  devised  in 
this  kind,  and  first  put  in  practice,  either  in  in- 
land counties  or  maritime  parts.  6.  That  there 
is  not  any  one  precedent,  nor  any  one  record 
judicial,  or  judgment  tin  point  of  law,  for  the 
writ;  li  not,  then  I  hold  it  not  fit  to  be  main- 
tained. 

I  come  now  to  the  writ  itself.  1.  I  hold  the 
motives  of  this  writ  to  be  insufficient  to  warrant 
the  same.  S.  The  commands  of  the  writ  are 
merely  against  the  law ;  because  the  commands 
of  the  writ  are,  to  charge  the  subject  to  find  a 
ship  with  men,  munition,  &c.  against  the  words 
of  the  common  and  statute  law.  S.  If  they 
were,  yet  the  assessments  of  the  writ  are  not 
warrantable  by  the  law,  and  so  no  assessment : 
and  if  no  good  writ,  then  the  Scir*  Fac'  will 
not  lie.  4.  I  come  to  the  Certiorari:  and 
whether  it  be  well-grounded,  or  no,  is  the 
question.  And  I  hold,  it  doUi  not  well  issue, 
a>  this  case  is. 

1 .  For  the  point  of  law.  We  that  are  judges 
are  bound,  accordiuj^  to  the  law,  not  accordmg 
to  our  own  imaginations,  both  to  judge  accord- 
intr  to  the  law,  and  the  law  of  this  land,  either 
of  the  common  law  or  of  the  statute-law :  and 
I  see  no  book,  nor  know  of  any  authority  that 
doth  maintain  this  writ;  but  contrariwise, 
there  are  books  and  authorities  in  law,  that 
say,  this  writ  ought  not  to  be  maintained.  It  is 
u  rule  in  Littleton,  that '  That  which  was  never 
*  done  before,  cannot  now  be  done.'  I  say, 
there  cannot  be  produced  an  example  of  the 
like  writ,  I  mean  the  %vrit  4  Aug.  11  Car.  that 
ever  went  unto  the  whole  kingdom,  to  make 
aliips,  &c.  nor  unto  all  the  maritime  counties, 
nt  one  lime;  but  it  U  the  first  precedent,  either 
for  inland  counties,  or  maritime  parts  ;  and  if 
ito  precedent  before,  then  not  by  the  law  to  be 
maintained. 

2.  It  is  i^ainst  the  common  law  of  the  land, 
Mltich  gives  a  mun  a  freedom  and  property  in 
his  goods  and  estate,  that  it  cannot  be  taken 
iron)  him,  but  by  his  consent  in  specie,  as  in 
parliamenr,  or  by  his  particular  assent :  for  the 
law  puts  a  difference  between  a  freeman  and 
bondman.  A  bondman's  goods  may  be  taken 
without  his  consent;  hut  not  so  of  a  freeman. 

Then  thus  stands  the  case,  and  the  question 
ariseth.  Whether  this  writ  to  command  the  sub- 
jects in  any  inland  county,  to  prepare  a  ship, 
and  provide  men,  munition,  &c.  went  out  by 
tbeir  consent  ?  And  whether  allowable  or  no, 
if  without  their  consent,  for  this  is  a  charge 
upou  the  subject.  And  I  say,  no  common 
ckai]ge  upon  the  subject  ought  to  be  but  by  a 
common  consent,  or  in  a  parliamentary  course. 
jVIr.  Lambert  saith,  that  in  the  Conqueror's 
time  the  kiogcould  charge  the  subject  with  no 
l^ryuU  ta;^atio'n,  nor  tailage,  ^  ^ed  per  comipune 


^  concilium.'  And  that  was  a  law  not  given  by 
the  Conqueror,  but  allowed  by  him,  as  to  be 
the  law  of  the  kingdom. 

In  the  Charta  in  king  John's  time,  it  is  plain, 
the  liberty  of  the  subject  is  there  confirmed,* 
<  Nullum  scutagium,  nullum  auxilium  nisi  per 
*'  commune  concilium.'  It  appeareth  plainly 
by  the  books,  that  this  cannot  be  done  hut  by 
consent  in  parliament.  Fortescue  chief  justice 
setteth  down  what  the  law  of  Eilgland  is  in  thai 
l^ind,  as  instructions  for  the  young  prince. 
Saith  he,  *  The  king  go\'emetb  his  people  bv' 
*  power,  not  only  royal  but  also  politic'  If 
this  power  over  them  were  royal  only,  then  he 
might  change  the  laws  of  his  realm,  and  change 
his  subjects  with  taillage,  and  other  burdens, 
without  their  consent.  Thus  the  king  can 
change  no  laws,  nor  yet  charge  them  with 
strange  impositions  against  their  wills.  He 
setteth  do^^n,  as  the  head  is  the  chief  of  Uie 
body,  so  the  king  is  the  head  of  his  people : 
He  cannot  take  any  thing  from  Ihcm,  wiiiiout 
tbeir  ordinary  consent ;  the  common  consent  it  • 
is  in  parliament.  Cap.  S,  an  express  clause 
there,  hoc  indhiduo.  Shew  me  any  book  of 
law  against  this,  That  the  king  shall  take  no 
man's  goods,  but  he  ^hall  pay  for  it,  though  it 
be  for  his  own  provision  ;  or  lay  any  burden 
upon  his  subjects,  but  he  must  do  it  by  their 
consent  in  parliament.  If  this  be  the  privilege 
of  the  subject,  then  it  is  expriess,  the  subjects 
ought  not  to  have  this  charge  imposed  upon 
them,  but  by  tlieir  common  consent.  Though 
it  be  said,  a  statute  is  the  act  of  the  king,  the 
lords  and  the  commons  only  give  their  con- 
sents ;  I  say,  it  is  the  act  and  grant  of  the  com- 
mons, as  well  as  of  the  lords ;  for  %vhat  consent 
is  given  there,  is  given  by  every  roan  of  the 
kingdom,  by  the  power  of  the  voice  which  tliey 
gave  in  chusing  the  knights  of  the  shires  and 
burgesses.  There  is  a  book  case  13  Hen.  4> 
ful.  14,  expressly,  That  no  man  shall  be  charged 
without  his  consent  in  parliament.  Gascoigne, 
chief  justice,  gave  it  as  a  rule.  Coke's  Reports, 
Clark's  case,  No  man  to  be  charged  in  Sr. 
Albans,  but  with  their  consent.— -In  the  Cham- 
berlain of  London's  case,  to  put  a  small  snm 
upon  a  merchandize,  &c.  when  it  is  for  the 
good  and  benefit  of  the  people,  is  a  thing  to  be 
allowed  through  a  common  ordinance  to  be 
good,  so  they  have  no  loss  by  it ;  as  in  case  of 
murage,  pontage,  paveage,  and  tolls  of  markets: 
Taxes  upon  the  people  tor  these  are  allowed, 
because  tliey  are  matters  for  use  of  the  people, 
and  are  not  as  a  matter  of  charge  imposed  upon 
the  people. 

Fitx.  Herb.  Na,  Br.  The  king  hath  the  go- 
vemment  of  the  whole  kingdom,  both  in  time 
of  war  and  peace.  None  will  deny  but  that  he 
may  command,  that  no  man  can  ftoubt  of;  and 
therefore  in  that  kind,  in  point  of  inundation, 
the  king,  by  his  writ,  commandeth.  That  that 
shall  be  stopped,  and  be  done  by  those  that 
have  benefit  or  loss  by  the  inundation ;  and 
those  only  are  to  be  charged,  as  come  unto 
Kent:  If  an  inundation  be  in  Kent  marshes, 
shall  the  county  of  Middlesex  be  charged  there* 
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with  ?  No ;  bat  those  that  have  profit  by  ir,  or 
have  loss  by  it.     Vid.  the  10th  Report. 

•  Then  here  standeth  the  case ;  if  that  be  so, 
the  question  i^  not  now.  Whether  a  common 
charge  may  be  levied  upon  the  subject,  without 
consent :  No  question  but  a  common  charge 
may,  if  occaaiou,  and  every  man  ought  to 
obey  it. 

But  the  question  is,  Whether,  upon  the  alle* 
cations  in  tiiis  writ,  there  shall  he  a  charge  to 
impose  money  upon  thetn  in  the  mean  time, 
without  their  assent  P  T  say  not,  but  by  a  parlia- 
mentary course:  in  that  kind  the  common  law 
doth  not  allow  it.  A  notable  case  in  14  £.  9, 
Banc.  R.  rot.  60.  Heh  and  Lever's  case  in 
Durh'im.  An  action  of  trespass  was  brought 
B^inst  Lever  for  taking  away  the  chest  of  Heb's, 
with  goods  and  money  in  it,  he  pleaded  not 
guilty ;  the  jory  gave  a  special  verdict.  That 
the  defendaMt  took  the  money ;  hut  it  was  upon 
this  occasion  :  The  Scots  had  invaded  Durham, 
and  burut  divers  houses  about  Durham ;  upoa 
which  the  inhabitants  of  Durham  assembled 
together  to  consult  about  their  defence ;  and 
took'  an  oath  to  obey  the  ordinance  to  be  made 
by  consent  amongst  them ;  wliereof  the  plain* 
tiflr  was  one  that  swore,  and  gave  bis  consent. 
Whereupon  they  made  an  order  to  give  the 
Scots  a  sum  of  money  to  depart,  but  they  would 
not  be  gone  without  ready  money ;  whereupon 
they  made  a  second  onliuancc,  That  every 
roan^s  house  should  be  searched,  and  where 
they  found  money,  to  take  it :  Thereupon  the 
defendant  took  the  money  out  of  the  plaintiiTi 
house.  The  judges  asked  the  jury,  if  this  last 
order  wns  done  with  the  plaintifTs  consent. 
They  said  it  was  done  by  reason  of  the  occa- 
sion. Thereupon  judgment  was  given  for  the 
'  plaintiff:  That  because  it  w.^is  not  with  his  con- 
sent, that  therefore  they  ought  nut  to  be  chnrged. 
It  came  into  the  Kini;*s  Bench,  and  they  seeing 
of  this  special  verdict,  the  judges  of  ttie  King's 
Bench  reversed  the  judgment ;  for  why  P  What 
was  done,  was  done  by  his  own  consent  and 
proper  act,  because  of  his  consent  upon  his 
oath;  and  therefore  (said  the  judges)  he  had 
means  to  help  himself  ag.iinst  ttie  commonality 
of  Durham,  and  they  to  pay  him  again  to  his 
proportionable  part.  This  proveth,  That  no 
nan  ought  to  part  with  his  goods,  but  with  his 
consent. 

That  of  {Uch.  9,  which  is  not  a  statute,  yet 
doth  shew,  that  the  law  was  at  that  time,  as  it 
is  the  same  at  this  day.  Advice  was  taken  in 
a  great  assembly  how  to  chaise  the  commons : 
And  it  was  answered.  That  they  could  not-  be 
chaiged,  but  by  common  consent  in  parli.nmenr. 
And  it  was  the  declaration  of  Scroope  in  the 
parliament-house.  That  w.thout  consent  in 
parliament,  the  commons  ought  not  to  be 
charged ;  because  the  commons  have  a  consent 
in  parting  with  their  goods.  It  is  said  in 
Doctor  and  Student,  That  the  subject  hath 
such  a  property  in  his  goods,  that  no  man  shall 
meddle  with  them,  but  by  his  consent ;  which 
is  the  reason  they  rocox^er  damages  when  they 
meddle  with  their  goods,  not  by  their  consent. 


Another  reason  why  the  common  law  look- 
eth  into  it  is,  because  of  the  inconveniences 
that  might  insue,  if  this  should  be  allowed.  To 
charge  one  ship,  by  the  same  reason  there  might 
be  ten  ships  chai^ged.  We  have  a  picas  king, 
and  though  he  wilt  not  do  it,  yet  the  law  look- 
eth  into  this  inconvenience.  That  of  Danegeit 
began  in  the  year  991.  The  first  compos.iioo 
was  10,000/;  the  second  16,000/;  the  nnt 
24,000/;  the  next  36,000/;  and  in  10  or  11 
years,  by  five  several  risings,  it  came  to  48,000/. 
And  so,  for  aught  that  1  do  know,  this  maj 
come  to  forty  hundred  thousand  pounds. 
Therefore  the  law  looketh  to  make  certain  the 
charges.  The  firbt  double  subsidy  that  mr 
wae,  wasAl  Eliz.  and  the  Chancellor  of  the 
Exchequer  eaid,  it  did  make  his  heart  to  otiake 
CO  ^ove  for  a  double  subsidy,  one  subsidj 
being  granted  so  lately.  The  reason  of  it  was, 
because  the  Spanish  mvasion  was  fbreseen— 
Ahtr  the  Spanish  invasion  was  past,  then  cane 
the  second  grant  of  a  double  subsidy ;  and  be 
said,  he  hoped  not  to  live  to  see  a  subidT 
granted  egam.  3S  and  89  Eliz.  it  cametjthm 
subsidies,  and  four  subsidies,  but  if  there  hsd 
been  ten  subsidies,  what  was  dotie,  was  done 
by  parliament ;  and  the  law  alloweth  it  b^ 
cause  of  the  greater  inconvenience.  Then  it 
is  in  the  judgment  of  the  parliament  for  tb« 
a]^pointing  of  those  subsidies,  as  the  occasion 
requires. 

The  statutes  of  T<mnage  and  Poundage,  as 
appears  by  all  the  statutes  made  iii  Rich,  i, 
and  continued  till  Hen.  4, 5,  6, 7,  and  so  dono- 
wards  to  king  James's  time,  are  to  the  end  ibe 
king  might  have  money  in  his  coflfers  for  the 
defence  of  the  realm,  and  for  the  safe-guard  of 
the*  sea,  that  he  mia;ht  not,  upon  a  sudden  o^ 
casion,  be  unproiided;  because  it  is  reasoo 
and  fitting  that  kings  should  ever  have  moofj 
ready  against  any  occasion.  But  now  it  is  not 
granted,  yet  it  is  taken,  the  same  profit  is  made 
still :  and  I  do  not  doubt  but  tne  king  doth 
iniploy  it  for  the  defence  of  the  kingdom,  tod 
safeguard  of  the  sea.  The  difference  betuftfl 
a  charge  and  defence  is  much ;  for  the  iir^t 
there  i&  no  law  to  compel  the  subject  unto  it, 
but  by  parliament :  fiir  the  second,  nhicb  is 
the  defence,  every  man's  person  is  hound  n 
defence,  *  exponere  se  et  vitam  ipsam,'  apoo 
peril  thereof ;  but  he  is  not  bound  to  aof 
charge  without  his  consent.  So  in  this  kind  I 
hold^  as  Che  law  standeth,  that  no  charfe  ought 
to  bo  imposed,  but  by  their  common  consent; 
for  you  will  make  it  oU  one  to  take  away  the 
property  of  the  goods,  which  you  do  guodea 
modo,  though  not  in  tpecie.  Power  is  9«  en  to 
distrain  the  floods,  and  to  sell  thera ;  and  every 
man  is  Kable  to  the  discretion  of  the  sheriff. 

But  admit  this  charge  migl>t  be  imposed  bj 
the  common  law,  yet  I  do  conceive  it  is  pro- 
hibited by  the  statute ;  for  I  hold,  as  no«r  niT 
brothers  the  judges  have  held,  that  the  statuie 
De  Tallagio  non  Concedendo,  is  a  statute, 
notwithstanding  what  hath  l«en  argued  at  tlie 
bar  to  the  contrary.  It  is  apparent  in  oar 
fyrinted  bookf ;  and  in  one  of  our  teoks,  tw 


1133]       STATBTRIALS^  15  CiiAKtBS I.  1637.--«i  Oie Que <f  Shzp-Minuy.      [IIM 


txpnm  time  is  mentioned  when  it  should  be 
made,  riz.  £6  £d.  1,  then  it  is  said  to  begin. 
THillage  is  an  antient  aid,  and  so  is,  *  pur  file 
*  marier/'  and  *  pur  fiiire  fits  chet alier ;'  but 
no  taiUage  without  a  common  consent  in  par- 
liament ;  so  I  agree  with  mj  brotheiSy  that  it 
is  a  statute. 

Next  this  statute  of  25  £d.  1,  which  is  said 
to  be  no  statute,  the  Idasdom  of  England  hath 
ever  held  it  for  a  buduer  for  them,  that  no 
charge  (without  common  consent)  sitould  be 
laid  upon  them.  And  the  reason  wherefore 
this  statute  was  made,  was  in  respect  of  the 
great  taxes  imposed  on  the  subject  without 
consent,  in  time  of  war. 

The  next  statute  is  14  £d.  3,  ct^,  1.  A  great 
subsidy  was  then  *  granted.  What  was  then 
done  ?  The  king  doth  grant  for  him  and  hit 
heirs  not  to  put  them  to  any  cbaige  hereafter, 
unless  it  be  by  common  consent  in  parliament. — 
Oh  !  but  this  is  but  for  that  king  himself  alone ! 
— I  answer,  it  is  perpetual.  If  the  king  doth 
grant  for  him  and  bis  heirs,  it  doth  ^  to  all  his 
posterity,  and  is  a  good  act  of  parhament ;  so 
that  is  the  second  act  of  parliament  in  the  ne- 
^tive,  that  no  charge  shall  be  laid  on  the  sub- 
ject, but  by  common  consent  in  parliament. 

That  which  is  stood  upon  by  my  brothers,  is 

21  Ed.  3.  That  statute  was  made  to  grant  a 
subsidy  upon  every  sack  of  wool ;  and  also  • 
taxes  upon  merchants  goods  transported,  6d. 
in  the  pound.  This  statute  thus  made,  the 
king  afterwards,  because  few  of  the  sacks  of 
wool  were  carried  over  before  Michaelmas, 
sent  forth  a  proclamation,  that  6d,  in  the  pound 
should  continue  till  Easter,  and  no  longer  :  but 
half  a  year  after  this  was  complained  of  to  the 
king,  and  the  king  (by  proclamation  out  of  par- 
liament) did  take  away  the  6d.  in  the  pound. 

22  £d.  3»  in  the  February  then  next  following, 
an  express  act  of  parliament  (this  subsidy  so 
granted)  to  continue  till  Michaelmas,  and  by 
proclamation  to  continue  till  Easter. — ^They 
confirm  all  till  Easter,  and  no  fnrther  continu- 
ance of  it  to  be. — By  this  appeareth,  that  for 
so  email  a  thing  as  6d.  in  the  pound  fur  such  a 
time  as  firom  Michaelmas  to  Easter,  that  it  wa^ 
a  charge  not  to  be  borne  but  by  consent  in 
parliament. 

4  Hen.  4,  m.  28.  A  subsidy  granted,  that 
this  should  not  be  drawn  into  example  to 
charge  the-  people,  but  by  common  consent, 
and  that  in  parliament.— 18  Hen.  4,  m.  10. 
There  it  is  said,  where  a  subsidy  is  granted,  it 
shall  not  be  granted  henceforward  for  defence 
of  the  kingdom,  or  safeguard  of  the  sea,  but 
in  parliament. — ^Then  came  a  parliament. 
What  did  they  complain  of?  The  patent  of 
the  office  of  Aberage,  though  it  was  but  a 
small  charge,  yet  they  set  down  that  this  was 
contrary  to  the  hiw,  that  no  taxes^  nor  no  aid 
should  be  imposed  on  the  people,  without  con- 
sent in  parliament:  the  commons  were  then 
▼ery  zealous  in  small  matters. 

2  Hen.  4,  m.  22.  Hve  indhiduo.  At  that 
tkne  a  commission  went  forth  to*  divers  tomis 
m  the  kingdom,  to  provide^  &c  When  there 


came  a  parKament,  2  Hen.  4,  they  complain  of 
those  commissions  that  inforced  them  to  do  that 
which  by  the  law  they  ought  not  to  do ;  and 
prayed  those  commissions  might  be  repealed': 
the  answer  is  absolute,  '  Eet  it  be  done.' 
'  Soit  fait.' 

The  next  is  Ir  Ric.  3.  True,  the  king  was  an 
usurper.  Benevolences  were  granted ;  but 
that  was  no  charge,  as  ours  is,  and  therein  the 
commons  claimed  their  liberties. — Lastly ;  thtf 
concluding  law  is  that  of  3  Car.  the  Petition  of 
Right,  that  no  person  shall  be  taxed  without 
consent  of  parliament :  and  when  the  king  was 
informed  of  the  former  statutes  how  they  were;« 
thereupon  this  statute  3  Car.  was  made,  which 
reciteth  the  statute  De  Tallagio,  and  divers 
other  btatutes  ;  and  it  was  referred  to  my  lords 
the  judges  (most  whereof  are  here)  whether 
this  law  doth  give  more  than  formerly  from  the 
king;  And  we  were  all  of  opinion,  that  this 
law  did  give  no  more  than  what  was  formerly, 
and  was  only  but  a  reviving  of  the  ancient  pri- 
vileges of  the  subject ;  it  added  no  more,  bnt 
only  revived  what  was  formerly  granted. 

I  do  conclude,  that  no  charge  can  be  imposed* 
upon  the  commons,  without  their  consent  in* 
parliament.  We  that  are  judges,  must  eo  ac- 
cording to  the  intention  and  meaning  of  those 
laws.  The  meaning  of  the  laws  in  this  kind 
was,  that  no  manner  of  chaige,  aid,  or  tax 
should  be  laid  upon  the  subject,  but  by  consent 
in  parliament.  The  judges  are  to  expoond 
them  according  to  their  intention.  But  they 
say,  the  practice  hath  been  otherwise.  We  say 
not  now  what  de  facto,  but  what  de  jure  was 
done;  and  we,  as  judges,  must  not  allow 
de  facto,  *  sed  quid  de  jure  factum  fuerit.' 

To  answer  the  great  oljection,  it  is  for  the 
defience  of  the  kingdom  :  here  is  such  a  ne- 
cessity and  danger,  as  will  not  admit  the  dday 
of  a  parliament.— I  hold,  for  my  part,  that  no 
necessity  nor  danger  cen  allow  a  charge^  which 
is  a  breach  of  the  laws.  I  hold  it  absolutely, 
that  for  a  general  charge  of  money  open  the- 
people,  it  cannot  be  upon  any  pretence  of  dan- 
ger or  necessity.  Mens  persons  may  be  used 
m  the  case  of  necessity  or  danger ;  for  every 
man  is  bound  to  defend  the  kingdom,  but  no 
necessity  can  procure  this  charge  without  a 
parliament.  The  law  provideth  a  remedy,  in 
case  of  necessity  and  danger ;  for  then  the  king 
may  command  his  subjects,  without  parliament, 
to  defend  the  kingdom.  How?  By  all  men  of 
arms  wbatsoerer,  for  the  land  ;  and  by  all  ships 
whatsoever,  for  the  sea,  which  he  may  take firom 
all  parts  of  the  kingdom  and  join  them  with  his 
own  navy ;  which  hath  been  the  practice  of  all 
former  kings  :  in  their  necessity  they  have 
taken  ships  froiii  all  parts  o£  the  kingdom. 
10  Ed.  3,  m.  8,  Scot.  IQ  Ed.  3,  m.  10,  when 
there  was  a  great  navy  of  Scots  and  French  ap- 
peared, and  intended  to  come  and  invade  the 
kingdon7)^the  king  appointed  two  admirals,  one 
towards  the  North,  the  other  towards  the  West, 
and  to  meet  together  at  what  pl;ice  he  pleased; 
and  ra.  16,  sent  into  North- Wales  and  South- 
Wales  to  maintiua  o«e  ship,  either  9f  theni* 
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up(^Q  their  own. coasU  of  the  sea,  for  the  de- 
fence of  the  kingdom.  And  in  Rot.  Ahu. 
13  Ed.  3,  writs  went  for  the  ari>esting  of  ships 
in  all  parts  of  the  kingdom.  Aot.  Viag.  i  li.  4, 
m.  12,  writ^  issued  to  all  archbishops  and 
bishops,  shewinv  imminent  danger,  that  they 
should  be  ready  in  anns,  to  cnmo  and  assist 
'  ad  cusCudiindum  mare/  whithersoever  he 
ihouid  appoint  tiicni.  But  in  that  time,  when 
the  danger  was  suqh,  yec  tm  ships  appointed  to 
be*prepared  throughout  the  laud.  AucI  5  Hen. 
4,  that  all  the  men  of  all  parts  should  come  tuee* 
ther  in  such  a  place :  this  was  only  an  arraying 
of  men  to  be^u  readiness.  3  H.  5,  to  the  same 
purpose.  And  1  Uen.  7,  which  was  much 
stood  upon,  of  a  rumoor  of  wars  between  the 
kinfr  of  the  Romans  and  the  French  king,*which  - 
might,  nerbap*>,  ni  the  end  tend .  to  an  iuva^ion 
of  this  kjngdom,  there  was  an  arraying  of  men, 
£rom  16  to  60,  and  gathering  of  ships,  and  tak- 
ing order  for  watch  and  waixi  upon  the  sea- 
ooastSy  but.  no  command  to  make  ships.  4 
Hen.  8,  «pars  2,  there  the  king  by  proclama- 
tion saith,  that  '  the  enemy  is  ready  to  enter, 

*  slitps  are  furnished  with  men  of  war  to  invade 

*  the  kingdom.'  What  then  ?  *What  was  done 
then  ?  It  is  no  more,  but  that  every  county  in 
England  have  men  in  readiness  to  assist,  from 
16  to  60,  to  (tefend  the  kingdom,  and  to  have 
good  watches  and  wards  upon  the  sea-coasts. 

But,  I  pray  you,  in  all  these  times  of  Hen.  8, 
Hen.  7,  Hen.  5,  Hen.  4,  were  there  ever  any 
writs  went  forth  for  ships  into  any  county  ?  It 
doth  not  appear  that  any  county  was  to  pre- 
pare or  make  any  ships ;  but  only  men  in  arms : 
so  the  law  makes  provision,  in  time  of  danger, 
by  llelp  of  their  persons,  and  witli  sbips^  not 
with  a  pecuniary  charge ;  for  that  cannot  hold 
for  any,  nor  can  be  done  without  parliament. 
And  if  uew  ships  most  be  made,  it  must  be 
made  by  parliament.  If  so  bf  the  writs  be  ta 
oiake  ships,  then  let  the  sheriffs  make  them, 
and  shew  for  their  dischai^e  upon  record,  that 
they  are  made  and  prepared.  But  to  appoint 
*bj  writs  ships  to  be  made,  and  by  their  direc- 
tions appoint  the  sherif&  to  levy  money  to  pay 
off  some  of  the  ships,  was  never  yet  done,  this 
being  a  precedent  of  the  first  impression.  The 
law  did  aiways  account  the  parliameilt  able,  to 
provide  and  to  give  sufficient  aid,  and  most  fit 
to  consult  de  urduis  regni ;  and  there  is  a  coo- 
sent  of  and  grant  of  the  commons  to  what  is 
done,  they  are  actors  in  it. 

By  the  old  law  of  Alfred,  parliaments  were 
to  be  held  twice  a  year ;  and  by  express  sta- 
tute made  4  £dw.  3,  14,  an  express  law  was  , 
made,  that  every  year  a  parliament  should  be 
held,  especially  if  need  required.  And  by  ano- 
Uier  statute,  for  avoiding  of  grievances  that 
daily  happened,  a  parliament  should  be  held 
once  a  year.  Then  it  is  to  be  conceived,  a 
parliament  may  be  called,  and  things  may  be 
obarged  that  way. — And  for  ihe  objection,  that 
a  parliament  is  not  the  speediest  way  to  pre- 
vent the  danger ;  the  imagination  of  man  can- 
not invent  a  danger,  but  course  may  be  taken 
fur  defence,  till  a  parliament  be  h»i^    So^  for 


my  part,  I  bold  this  point  of  necewty,  or  dan' 
ger,  cannot  be  held  a  sufficient  gnrand  for  rJEaa 
writ. 

The  next  thing  is  this;  vea,  bat  ihit  ii 
maintained  by  prerogative  and  royal  power.  I 
say  for  that,  by  my  oath  I  am  bound  to  miin- 
tain  all  the  true  prerogatives  of  the  king;  and 
we  that  are  servants  to  the  king  must  mamtaia 
his  prerogatives,  and,  to  the  l^  of  our  skill, 
not  suffer  them  to  be  diminished.  But  I  bold 
tbere  is  no  such  prerogative  m  this  kind. 

The  prenjgative  is,  tliat  which  the  law  pre- 
someth,  *  That  the  king  can  do  no  wron^/  and 
so  it^is  in  Bracton,  *  Rex  potest  facere  qaodde 
'jure potest  facere.'  11  Hep.  Mai^dalen-O^ 
lege  Case,  246.  Plowdeo's  CoramenC.  Tbe 
king  can  do  no  wrong,  nor  any  act  to  vn»g 
the  sobjecL    Bracton,  <  Hoc  uon  potest  u&t 

*  c|uod  nnn  potest  agere  juste.'  Therpforeit' 
this  charge  be  against  the  law,  so  much  to  tbe 
prejudice  of  the  subjects,  as  I  conceive  it  to  he, 
the  ^ing  will  never  do  it;  for  it  is  done  bj iiii»' 
information  that  if  hath  been  usually  done,  and 
may  be  justly  done.  31  £dw.  S,  a  jMitent  ii 
made,  which  is  a  wrcmg  to  the  sobjea:  dir 
king,  dejure  regis^  ought  to  revoke  the  pateot; 
for  the  law  hath  tliat  honourable  conceit  of  ihc 
king,  '  That  he  can  do  no  wrong.'  A  iw^, 
therefore,  to  have  a  royal  power  or  prerogatiie 
to  do  that  by  his  writs,  to  oomroana  any  thisf: 
to  be  done  that  is  against  the  exmeu  laws  oif 
the  kingdom,  to  the  infringing  or  the  libotia 
of  his  subjects,  is  not  admitted  by  tbe  law*,  tin 
royal  power  is  to  be  taken  away;  for  as  it  is  be^ 
fore  said  by  Fortescue,  he  can  change  noUw,oor 
charge  his  people,  but  by  common  consentin par- 
liament. So,  for  my  part,  I  bold  that  this  same 
charge  upon  the  subjects,  by  liis  royal  authonty, 
it  is  not  allowable. 

The   king,   we  know,  is  a  most  just  and 

{lioos  king,  that  he  will  do  nothing  against  hii 
aws;  if  he  did  know  it  to  Jie  again&t  law,  ha 
would  never  desire  it.  When  a  judge  of  the 
land  was  called  in  question,  in  queen  Elia- 
beth's  time,  about  denying  some  Iioa^  deliver- 
.ing  his  opinion  against  the  same,  he  saidi  it  w» 
against  his  oath,  and  a|^ainst  the  law,  to  adri^e 
her  majesty  to  it.  With  which  she  rested  si- 
tisfied.  If  tbe  j  udges  say,  by  law  tbe  king  maj 
do  this,  he  may  do  it :  if  they  say  no,  bat  bj 
act  of  parliament,  he  will  never  do  it.— But  it 
is  said,  the  king  uketh  the  coune, '  more  os- 

*  jorum.'  There  is  not  any  precedent  especially 
maintained,  by  any  judicial  record,  that  war- 
ranteth  this  coarse :  and  if  there  wete  any  pr^ 
cedents,  we  are  to  judge  according  to  the  lav, 
and  not  according  to  precedents;  not  to  jodge 
what  hath  been  done,  but  what  of  ngfat  bajk 
been  done.  1 1  Rep.  Magdalen-College  Case, 
thongh  there  be  manv  preoedents,  that  maio- 
taineth  not  a  right ;  tne  question  is  still,  Wbs- 
th^  a  richt  or  not  ? 

Bat  admit  that  precedenU  oonld  make  it  to 
be  lawful,  yet  I  hold  there  ia  not  any  one  pre- 
cedent to  maintain  this  case. 

For,  first,  I  «ay  tliere  i»  no  one  precedent 
goethtQ  inhadompUtmlloYCt  Knglandi  btfo» 
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BOW.  I  say,  to  maritime  counties  to  prepare, 
at  my  brother  Berkley  confessed,  that  he  kuew 
none  for  any  inlauii  counties,  but  1  Ric.  S,  11, 
59,  their  wria  went  out  to  dirers  inland  town^, 
but  not  to  counties,  to  make  ships;  and  besides 

thebe,  were  not  any  to  inland  counties. — ^To  this 

I  say,  those  writs  that  went  out  at  that  time 

were  done  by  conveyance  in  parliament:  for 

an  order  was  made  in  parliament,  that  alj  that 

had  any  charters,  the  antient  cities,  boroughs, 

and  towns,  that  had  any  charters  of  liberties, 

should  there  be  examined ;  and  appoints  how, 

and  by  whom;  and  have  their  liberties  con- 
firmed without  fine,  if  they  would  produce  ships 

for  the  defence  of  the  kingdom.     But  yet  m 

tiiis  record  not  one  inland  county  or  maritime 

couQty   is  chaffed,  nor  no  inland  town,  but 

those  that  would  have  their  hberties  confirmed. 
Now  to  look  upon  tbe  precedents  of  king 

John's  time,  6  Job.  9  Job.  14  Joh.  &c.  here  be 

the  six  precedents  in  court;  and  I  have  looked 

into  every  precedent  on  the  king's  side,  to  satisfy 

myself;  and  all  those  precedents  are  only  for 

arresting  of  ships,  that  they  should  not  go  forth 

of  the  realm ;  and  15  Johan.  all  ships  to  be 

ready  as  the  king  shall  have  occasion. — Then 

wc  came  to  Hei!.  Sd's  time:  13  lien.  3,  m.  5, 

13,  &c.  there  are  six  of  these  records,  I  have 

read  .thepa  all;  they  are  no  more,  but  only  to 

port- towns,  to  arrest  ships,  and  tiie  rest  to  have 

men  at  arms,  in  readiness  upon  the  sea-coasts, 

add  tliat  bat  for  forty  days. 
Then  for  the  precedents  of  Edw^  l.'s  time,  all 

•f  them  beine  examined,  not  any  one  of  them  go 

to  the  counties.  13  Ed.  1,  77,  divers  ships  are 
appointed  to  be*  made,  but  it  is  <ui  sumptum 
regiSf  and  only  onto  sea-towns;  the  record 
shews,  that  by  the  barons  of  ihe  exchequer 
rhey  have  an  allowance  for  it.  93  Ed.  1,  m.  5, 
same  roll,  a  writ  to. the  sheriff  of  Norfolk, 
to  orapd  them  to  muiiitain  their  sea-coa.>ts. 
14  Ed.  1,  a  writ  *  ad  congregandas  centum 
'  naves  paratas,'  and  armed  men  to  he  put  in 
them.  So  to  command  in  that  kind  the  kin^ 
may,  and  we  must  obey ;  he  commands  ships 
ready  made,  not  to  make  them.  Afterwards, 
14  Ed.  1,  rot.  17,  several  writs  to  the  archbi- 
shops and  bishops,  to  attend  with  their  arms  in 
readiness,  to  maintain  the  coasts.  14  Ed.  1, 
rot.  78,  a  writ  to  the  county  of  Berks,  a  thing 
much  stood  on;  it  is  only  for  matter  of  array, 
if  it  be  well  looked  into,  and  no  matter  of 
making  or  finding  of  ships ;  and  divers  other 
writs  in  this  king's  reign,  for  maintaining  of 
armies  in  tlieir  proper  counties:  and  no  man 
can  deny  but  that  every  man  in  his  proper 
county  is  to  go  to  defend  the  kingdom.  Am! 
also  for  having  of  all  ships  of  above  40  tons  in 
readiness  :^but  to  make  new  ones,  in  any  inland 
county,  is  not  warranted  by  any  precedent,  that 
[  can  see ;  though  I  have  looked  over  all  the 
records  that  have  been  brought  unto  me;  no^ 
not  in  maritime  counties,  to  make  ships. 

For  the  precedents  of  Ed.  2*s  time,  9  Ed.  2, 

Krc.  to  put  them  all  together,  they  are  only  to 

congregate  ships  to  be  in  readiness,  but  not  to 

make  new  ships,— To  come  to  £d.  3*s  time.  7 

VOL.  in. 


Ed.  3,  m.  9,  command  is  to  assist  the  admiral 
with  I  heir  ships,  as  occasion  shall  require.  10 
Ed.  3,  11,  a  precc-pt  to  polt-iowns  only,  to 
bring  their  ships  to  Portsmouth,  lor  13  weeks, 
j  furnished  with  vie  lu.ils,  &c.  2  Ed.  3,  16,  not  to 
depart  without  lircnce.  10  Ed.  3,  1,?  Ed.  3, 
Rot.  Aim.  writs  only  to  port- towns,  *  ad  custo- 

*  diend'  mare.'  12  Ed.  3,  m.  12,  a  command 
to    Henry   Iln5sey,  Ike.  *  ad  congregaud.   ho- 

*  mint's,'  and  to  attend  on  the  sca-coasfs.  But 
these  were  the  muses  of  iv..iking  the  law,  14 
Ed.  3,  tint  tlirre  should  bo  no  torlhcr  charge 
laid  on  the  subject:  so  ihat  nil  before  that  sta- 
tHte  do  not  prove  our  case.  15  Ld.  3,  a  cus- 
tody of  tfje  ports  commnnded,  and  warrant*  to 
arrest  ships.  16  Ed.  3,  conmiand  lo  the  earl 
of  Dover,  ^:c.  to  prepare  ships  against  an 
enemy  that  intends  to  come  to  suljvert  the 
kingdom,  and  to  set  up  beacons ;  wljich  is  the 
first  original  of  beaf ons  that  I  obsen'e.,  All 
theie  precedents  in  Ed.  o\s  \nv.c,  vvcie  but  to 
keep  men  and  ships  in  readiness,  and  to  bring 
them  to  the  sca-consts.  46  Ed.  3,  ni.  3,  that 
the  French  made  great  preparation,  whereupon 
they  are  commanded  all  to  array,  both  "clergy 
and  laity,  V)  guard  the  sea-coasts.  .And  in 
those  times,  when  ilure  was  more  likelihood  of 
danger  than  now,  no  writs  came  out  then,  but 
only  to  array  men,  and  keep  them  in  readiness, 
50  Ed.  3,  10  array  men  in  Norfolk  to  defend 
the  coasts.  29  Ed.  3,  command  to  the  bishop 
of  Durham,  and  into  Cumberland  and  Nor- 
thumberland, to  have  their  men  in  readiness. 
A  number  of  these  prercdeots  in  that  king*9 
reign. — For  Ilich.  5t's  lime,  it  dn th  not  uppeur 
by  any  one  record  there  is  any  thiog  for  ships^ 
but  only  for  tbe  custody  of  the  sea. — And  for 
Hen.  4,  lien.  5>  Hen.  6*8  tisne  until  2  Eliz. 
they  are  all  concerning  jnatters  of  arms,  not  to 
make  sliips.'  And  when  the  reboUi.ju  in  the 
North  was  in  the  queen's  time,  then  by  writs 
men  were  commanded  to  be  in  readiness,  for 
defence  of  the  kingdom. 

Ti.e  next  thing  we  come  to  is  the  writ  itself. 
For  my  part,  1  hold  it  to  be  illegal ;  mark  thf 
recital  of  the  writ,  it  is  no  more  but  *  quod  da- 

*  turn  est  nobis  intelligi,'  &c.  not  a  plain  affirm- 
ation, as  apparency  of  it.  Then  ihe  motives 
are,  because  the  pirates  do  infest  the  seas  : 
Such  motives  as  never  were  in  anj  writ  before. 
All  former  writs  were  not  to  provide  great  navies 
in  respect  of  piratf  s;  there  ia  no  sucii  ^rcat  dan- 
ger of  ihera.  15  Ed.  1,  it  is  tl.ore  set  down, 
when  pirates  infested  the  seas,  MK»y  took  order 
that  there  should  be  only  10  ships  to  scour  the 
coasts.  16  Ed.  3,  &c*  Command  that  men 
sljould  be  arrayed,  lest  the  c -K'-my  should  in- 
vade the  kingdom  ;  but  no  mention  made  of  pi- 
rates, for  thov  will  be  removed  with  a  few  ships, 
Mark  the  times  when  gret»t  pirates  were  upon 
tbe  sea,  they  would  be  "lad  to  sculk  away  when 
th.e  kin;»'s  navy  canie  towards  thein.  Now  thai" 
this  should  bring  the  kiuL^'s  navy  to  sea,  it 
ai^ainst  the  law  of  the  larul,  and  are  not  mo- 
tives sulTicient  to  induce  a  charge  of  lli''>  k  ;).!. 

Secondly,  Tbe  vi-ry  commands  of  t).'    wr;t 
itself  are  unlawful,  in  resi^ect  of  the  in«o;.\*<'Ji- 
4i> 
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encea  to  an  inland  county ;  wlicreas  there  was 
never  au^  inland  county  churned  in  that  kind 
before^  as  const-towns  that  have  been  hereto- 
fore charged  with  soldiers,  and  had  none,  were 
discharged.  When  Bodmin  in  Cornwal  was 
charged  with  finding  of  a  ship,  they  shewed 
they  never  had  ship  nor  mariners  there,  and 
that  divers  of  them  were  imprisoned  for  not 
finding  such  a  ship ;  whereupon  commission 
issued  to  the  admiral'  to  examine  the  truth 
thereof:  And  because  it  was  found  they  had 
no  mariners,  they  were  discharged.  But  Mr. 
Solicitor  answered,  this  was  done  by  the  admi- 
ral, beyond  his  commission  ;  but  13  Ed.  3,  the 
same  year,  there  was  a  writ  awarded  to  Chiches- 
ter in  the  county  of  Sussex,  to  find  a  ship,  and 
they  complained  they  had  not  any  ships  used  to 
arrive  there,  nor  mariners  therein  inhabiting ; 
and  tbereupoL  they  were  discharged,  upon  a 
writ  out  of  the  Chancery :  So  I  say,  inland  coun- 
ties that  are  not  wont  to  have  ships,  the  law 
doth  not  appoint  them  to  do  that  which  they 
cannot  do,  nor  will  not  expect  from*  them  that 
which  is  impossible. 

The  pursuance  of  this  writ  is  against  law ; 
it  appoints  them  to  provide  a  ship,  hire  men, 
and  provide  victuals  and  wages  for  them,  26 
weeks,  &c.  I  say,  this  is  against  law  plainly, 
and  against  divers  statutes,  and  no  law  doth 
warrant  it ;  for  soldiers,  which  are  the  king's 
servants,  ouglit  to  have  their  pay  from  the  king, 
the  general  rendezvous.  15  Johan.  m.  3,  ships 
commanded  to  be  at  the  ports  upon  the  king's 
pny.  Tenants  by  kni;;!its  service,  after  forty 
days,  were  to  he  at  the  king's  charge.  17  Ed. 
1,  16  £d.  3,  it  uppeareth  there,  the  kin^,  upon 
the  invasion  of  Uie  Scots,  many  men  being  lost, 
appointed  soldiers,  and  their  wages  paid,  and 
what  to  Durh:im,  and  what  to  Newcastle,  &c. 
31  Ed.  1,  in  the  Exchequer,  writs  went  out  to 
levy  men  to  resist  the  ScoU,  and  they  would  not 
stir  without  their  wages.  16  Ed.  3,  to  pay 
soldiers  wnges.  2  Ed.  3,  rot.  16,  there  it  is  set 
do^vn  in  parliament  what  soldiers  have  received 
for  tlicir  wages.  26  stal.  18  Ed,  3,  cap.  7,  sol- 
diers are  not  to  go  out  of  their  counties  without 
pay.  10  Ed.  3,  tlie  men  o(  Bucks  stood  upon 
It,  and  prould  not  go  out  of  their  county  to  the 
coasts  of  Southaiupton  without  wages.  Rot. 
Aim.  12  Ed.  3,  m.  12.  A  writ  to  compel  all 
men  to  mnke  munition  for  ships,  for  the  town; 
and  thereupon  •  II.  and  B.  they  were  com- 
manded to  maintain  the  men  of  the  same 
town.  Claus.  13  Ed.  3,  m.  14,  men  ofanns 
for  the  defence  of  the  sea-coasts  complained 
their  wsigcs  were  not  paid  them :  -ordered,  the 
town  from  whence  they  came  should  pay  them. 
The  statute  of  11  U.  V,  cap.  1,  provides,  that 
soldiers  that  go  out  of  their  own  counties  to 
attend  the  king  in  his  war,  shuU  have  their 
wages  from  the  time  they  go  from  their  houses, 
to  be  paid  by  the  king's  own  oflicers. 

I  hold  tiiut  this  assessment  is  not  lawful  and 

.allowable;  then  if  the  assessment  thus  mwde 

falls  to  the  ground,  the  power  to  the  ^kcriff  to 

assess  doth  ;  and  he  may  do  it  as  he  lists,  put 

more  upon  one  than  another,  therefore  an  as- 


sessment in  that  kind  is  not  legal.  Thea  the 
clause,  *  Si  rebelles  fuerint,  &c.'  to  impriaou 
tliem,  then  to  give  power  of  imprisonntent  to 
the  sheriff:  Clauses  have  been  in  former  \viit<, 
in  cases  of  arrays,  to  distrain,  if  tbcy  refuse  to 
pay ;  never  in  case  of  levying  money,  to  impri- 
son for  it ;  it  is  clearly  against  Magna  Ghana 
to  be  imprisoned,  unless  he  be  indicted,  or  bj 
due  process  of  law. 

The  next  thing  is  the  last  clause  of  the  writ, 
'  If  more  be  gathered  than  shall  be  needful,  tu 
'  be  returned  amongst  those  that  have  paid  itr' 
That  sheweth  the  ship  must  be  done :  we  are 
now  upon  the  record,  and  by  this  record  it  doth 
not  appear  tliat  a  ship  is  made.  It  appears 
Mr.  Ilampden  was  as&essed  20s.  towards  the 
making  oi  a  ship.  It  is  said.  If  the  money  1« 
paid,  others  can  provide  ships.  This  is  not  ac- 
cording to  law,  to  command  a  ship  of  war  of 
450  tons,  and  to  turn  it  into  money ;  for  if  a 
ship  were  made  by  a  county,  the  county  shouli 
have  it  again,  but  in  this  case  it  is  otherwise; 
this  Scir*  Fac'  is  brought  to  have  the  money. 

FoV  the  Certiorari,  it  is  directed  to  a  shentl 
out  of  ofhce  *  que  del  residue  de  ceo/  and 
ought  not  so  to  be,  for  all  writs  are  directed  u 
the  present  sheriff;  so  for  tlic  old  sheriilb  to 
shew  cause  what  they  have  done,  and  the  new 
sheriffs  to  mak6  their  re  turn  j  he  is  the  immedi- 
ate oihcer  of  tlie  court.  Admit  tlie  Scir'  Fac' 
should  go  forth,  it  would  do  something,  *  om- 
*  rare,  Ike*  to  whom,  or  how,  nothing  here; 
but '  Scir'  Fac'  quare  onerari  non  debet;'  but 
to  whom  '  onerari,'  it  doth  not  appear. 

Besides,  if  the  sheriff  levy  money  in  that  kind 
and  bestow  it  on  a  ship,  it  is  well.  If  not  m 
bestowed,  then  those  that  received  themonejare 
accountable  to  those  of  whom  they  had  it.  la 
£d%  3's  time,  soldiers  received  money  to  go  to 
service  in  war,  yet  staid  at  home,  but  \iere 
compelled  to  repay  it  to  the  county  where  they 
received  their  wages.  Also  two  high  constables 
having  received  money  for  soldiers,  were  indict- 
ed for  not  employing  it  accordingly,  and  ad- 
judged to  restore  it  to  the  county  where  they 
received  it,  and  to  find  sureties.  So  it  dxL 
not  appear  that  this  ship  was  builded,  there  i» 
no  pi  eparation  for  a  ship ;  the  sum  assessed  o 
not  legal;  llieu  the  writ  is  not  le^^,  !•«* 
cause  it  varieth  from  all  the  precedents  for- 
merly ;  it  vai  ieth  in  the  time,  of  26  weeks 
before  that  but  for  13  weeks ;  m  the  raanofr, 
for  soldiers  wages  to  inland  counties,  which  wu 
never  before.  I  say,  it  varieth  from  alltl< 
precedents  in  that  kipd.  And  so  I  hold  lU 
particular  writ  is  not  sufficient,  nor  warrantd 
by  the  law,  and  that  Judgment  in  this  o^ 
ought  to  be  given  for  Mr.  Hampden. 


The  ArgvIient  of  Sir  GEORGE  CROOKE, 

knight,  one  of  the  Justices  of  hisMajcsi)** 

Court  of  King's-Bench  at  Westniinster,  ia 

the  great  Case  of  Ship-Mokev,  as  it  wa« 

.  presented  to  the  King's  Majesty. 

The  Case  is  this  upon  the  Record.— Th< 

king  by  writ  under  the  great  seal,  daud  4  Am* 
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anno  11  of  his  reign,  directed  to  the  sheriff  of 
the  county  of  Bucks,  and  to  all  the  men  in  that 
county,  comuiandeth  them  in  these  words : 
Motives  of  this  Wiit,  which  are  five. — *  Quia 

datum  est  nohi»  intelligi,  quod  praedones  qoi- 

dam  piratt  ac  maris  grassatorcs  tnra  numinis 

Christiani  hostes  Mahumitani  quam  alii  con- 

f;re^ti  naves  et  bona  et  luercinionia  non  so- 
lum subditorum  nostronim,  vejum  etiam  sub- 

ditorum  amicorum  nobtnjrum'in  mari  quod 

per  gentein  An«>iicanam  ab  otim  defend!  con- 

suevit  nefarie  diripientes  et  spdiantes  et  ad  li- 
bitum suum  deportavere  hominesque  in  eis- 

dem  in  captivitat'  miserrimam  mancipantes. 

2.    Cumque  ipsos  conspicimus  na'vi^ium  in 

dies  preparantes  ad  mercatures  nostros  ulte- 

rius  molestand*  et  ad  regnum  gravand'  nisi 

citius  remedium  apponatuieorumqne  conatiii 

virilius  obvietur.     3.  Considerntis  etiam  peri- 

culis  qu£  uudique  his  guerrinis  tern pori bus  im- 
minent, ita  quod  nobis  et  subditis  nostris  de- 

fensionem  regni  omni  festinatioiie  qUa  poteri- 

mus  accelerare  convenit.     4.    Nos  volentes 

defensione  regni,  tuitione   maris,  securitate 

subditorum  nostrorum  salva  condoctione  na- 

vium'et  merchandizaj^m  ad  regii'  nostrum 

Angliae  veoient'  ct  de  eodcm  regno  ad  partes 

externa  transeunt'  (auxilianie  Deo)  maxime 

providere  ;  cum  nos  et  progenicores  nostri  re- 

ges  AnglijB  domini  maris  prsdicti  semper  hac- 

ten  us  extiterunt,  et  plurimum  nos  tsederet  si 

honor  iste  regius  nostris  temporibus  dcpercat 

aut  in  aitquo  minuatur.     5.    Cumque  onus 

istud  defensionis  quod  omnes  tangit  per  omnes 

debet  supportari  prout  per  legem  et  consuetu- 

dinem  rc^ni  Angtiac  fieri  consuevit. 
Charges  of  this  Writ,  which  are  three. — 

Vobis    praefat'  vicecom'  balliv*  burgensibus 

majoribusque  probis  hominib'  et  omnib'  aiiis, 

quibuscunque  supra  mentionat'  in  burgis  vil- 

lis,  villatis,  hamleltis  et  locis  supradictis  eoi> 

umque  memhris.     1.  In  fide  et  legiantia  ves- 

tra  quibis  nobis  tenemini.     S.  £t  sicut  nos  et 

bonorem  nostrum  diligitis.    3.  Nee  non  sub 

forisfactur'  omnium  quae  nobis  forisfacere  po- 


:> 


teritis  finntter  injungend'  mandamus. 
Commands  of  the  Writ,  which  are  five. — '  1 . 
Quod  unam  navem  de  guerra,  portagii  450 
doliorum.  8.  Cum  hominib'  tarn  magistris 
pcritis  quam  marinariis  valentioribus  et  ex- 
pertis,  centum  et  octoginta  ad  minus.  3.  Ac 
tormentis  tam  mnjoribus  quam  minoribus  pul- 
vere  tormentario  ac  hastis  et  telis  aliisque  ar- 
maturjs  pro  hello  sulficientibus.  4.  £t  cum 
duplici  eskippamento,  nee  non  victualibus  us- 
que ad  primum  diem  Martii  jam  proxim'  se- 
quen'  ad  tot  homines  competen*.  5.  £t 
abinde  in  vigiuti  et  sex  septimanas  ad  custagia 
vestra,  tam  m  victualibus  quam  hominum  sa- 
lariis  et  aliis  ad  guerram  necessariis  per  tern- 
pus  illud  super  defensiouem  maris  in  obse<]uio 
nostro,  in  comitiva  custodis  maris,  cui  custo- 
diam  maris  ante  predict'  primum  diem  Martii 
coynmittemus  et  prout  ipse  ex  parte  nostra 
dictaverit  moratur  parari,  et  ad  portum  de 
Portsmouth  circa  decimum  primum  diem  Mar- 
iii  duel  facias.     Ita  quod  sint  lb'  in  eod'  die 


*  ad  iiltimum  ad  proficiscend*  ex  inde  cum  na- 

*  vibus  nostris  et  navibus  aliorum  subditortmi 

<  nostrorum.  1.  Pro  tuitione  maris.  2.  Ec 
'  defensione  vestrum  et   vestror.      3.    Repul- 

<  siomeque  et  debellatione  quorumcunq*  merca- 

*  tores  nostras  el  alibs  snbditos  et  fidclcs  prae- 

*  diet'  in  dominia  nostra  ex  causa  mercaturffi  se 
'  diverti'Utes  vel  ab  inde  ad  proprium  dectinan- 

*  tes  super  mare  gravare  seu  mulestare  satagen- 

<  tiom.' 
Clauses  of  the  Assess. — *  1.  Assignavtmus 

*  autem  le  pnefat'  vicecom*  Bucks  ad  assidcnd' 

*  oran'*  bom'  in  villis  de  Agmondeslmm,  Wen- 

*  dover  et  Marlovv   Magna  et  in  omnibus  aliis 

*  villis  villat'  burgis  hanilcttis  et  aliis  locis  in 
»  com*  Bucks  pr.rd'  et  terra*  tcntes  in  iisd*  na- 

*  vem  vel  partem  navis  pra'd'  non  habentcs  \el 

*  in  ead'  non  destTvieuies  ad  coutribuend'  o\- 

*  pensis  cifca  proviHoarni  pra-misbonmi  ncces- 

*  sar*.     2.  Et  saper*  proid*  vill'  burg'  han.litt* 

*  et  locor*  mrnibris  eormnq*  sic  ut  praefertuc  ad 
'  assidend'  ec  ponend' viz.  qucmlib'eonim  juxta 

*  staium  suum  et  facultates  stnis.  3.  Et  por- 
'  tioncs  super  ipsos  asses-jat'  per  districtiones 

*  nliosve  modos  debitos  levand*.     4.  Et  collec- 

<  tores  in  hoc  parte  nominand'  et  con!<titucnd'. 

*  5.  Ac  omnes  eos  quos  rebellcs  et  contrarios 

*  inveneris  in  pripmis'sis  in  carcere  manctpand* 

*  in  eod*  moratur'  quousque  pro  cor'  deiibera- 

*  ti<me  ultcrius  duxerimus  ordinand'.' 
Preclose  of  the  Writ  for  the  Ease  of  the  Sub- 
ject.— *  Et  ulterius  mandamus  quod  circa  pne- 

<  missa  diligenter  intendajis  et  facintis  et  exe- 
'  quemini  cum  eflPectu  sub  periculo  incumbente. 

<  Volumus  autem  quod  non  colore  prsd'  man- 
'  dati  nostri.     1.  Plus  de  iisd'  hominibus  levari 

<  fnc' :  quam  ad  praemiss'  sufficien'  ad  expeusas 

*  nccessar*.  2.  Aut  quod  quisquam  qui  pecu- 
*•  niam  de  contribuentibus  ad  praed'  custag'  fa- 

*  ciend'  levaverit  ead'  vel  partem  inde  penes  sc 
'  detineat.  3.  Vel  ad  alios  nsus  quovis  quaesi- 
'  to  colore  appropriarc  praesumat.  4.  Volentes 
'  quod  si  plusquam  sufficiatcollectum  fuerit  hoc 
'  inter  solventes  pro  ratu  portionis  ipsis  con- 
'  tingen'  exsolvatur.' 

By  virtue  of  this  Writ,  Mr.  Hampden  is  as- 
sessed to  20s.  for  his  lands  in  Stoake  Mande* 
vile  in  that  county,  which,  not  being  paid,  is 
certified  amongst  others  into  the  Chancery, 
upon  a  writ  of  Certiorari,  dated  9  Mar.  12  Car. 
by  a  schedule  thereunto  annexed.  And  by  a 
writ  of  Mittimus,  teste  5  Mar.  13  Car.  this  writ 
of  4  Auj;.  11  Car.  and  the  writ  of  Certiorari, 
and  the  schedule  annexed,  is  sent  into  the,  Ex- 
chequer, with  a  command  there  to  do,  for  the 
levying  of  sums  so  assessed  and  unpaid,  *  prout 

<  de  jure  et  secundum  legem  regni  nostri  An- 
'  gliae  fuerit  faciend' ;'  whereupon  a  Sci'  Fa* 
issued  out  of  the  Exchequer,  reciting  the  said 
writ,  to  warn  Mr.  Hampden  amonj^st  others,  to 
shew  cause  Hhy  he  should  not  be  charged  with 
this  money.  Upon  this  he  bring  summoned, 
appeared,  and  demandeth  the  hearing  of  thos« 
writs  and  schedule,  which  being  read  unto  him, 
thereupon  he  deaiurreth  in  law.  And  whether 
judgment  upon  this  whole  Record  be  to  be  gives 
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against  John  Hampden,  that  he  is  to  be  charg- 
ed or  no,  that  is  the  (]ue»tioQ ;  for  he  is  the 
only  party  in  this  case.  And  there  is  do  cause 
\rh^  any  man  should  say  that  the  question  is, 
NVhcther  judiiment  should  be  ^iveu  for  the 
Icing,  or  the  dc  tendant  ?  for  as  this  case  is,  the* 
kin^  is  no  party  to  the  Uccord,  but  only  it  is  a 
judicial  process  out  of  the  Exciiequer,  ground' 
ed  upon  the  fonncr  Uccord,  for  the  defendant 
to  shew  cause  why  he  should  not  be  charged  : 
wliich  haih  been  very  elaborately  argued  by  the 
defendant's  counsil,  who  demurred,  that  be 
should  not  be  ciiarged  ;  and  by  the  king's  coun- 
sel, very  learnedly  and  claburuteiy  argued,  that 
he  should  be  chnigeJ. 

This  case  is  a  case  of  great  weight,  and  the 
greatest  case  of  wcij^ht  that  ever  we  read,  ar- 
gued by  judges  in  tlji-i  place;  and  therefore, 
adjourned  into  tiiis  place  for  advice  of  all  the 
ju(i|;e3  :  For  of  their  side  it  is  alledi;ed,  That  it 
concerncth  the  king  in  hisr  prero|*iitive  and 
power  royal :  and  on  the  other  side,  That  it 
concerneth  all  the  kind's  s.ubjrcts  in  their  liber- 
ties, their  persons,  and  their  estates ;  for  which 
it  hati)  made  some  of  us  to  wi^h  and  move 
among  ourselves,  that  it  mijiht  have  been  by  his 
majesty's  favour,  heard  and  determined  in  auo- 
iher  place  by  his  in?je-ty,  and  his  ureat  council 
of  his  realm,  where  all  convenience  and  incon- 
venience migt.t  have  been  coix'^idtrtd  of,  pro- 
vided  fo-,  and  prevented  for  present  and  future 
times,  and  no*:  to  be  aft^ned  only  by  us,  who  arc 
accounte'i  his  mnjcsty*s  counsel  at  law;  where- 
in if  any  thinj/  lie  done  amiss,  the  fault  must 
liii;ht  upon  us,  as  mis  advi-ing  the  king  therein, 
liut  seting  it  huth  pleased  iiis  ni:ijesty,  that  the 
same  should  be  argued  and  determined  in  this 
place,  whose  pleasure  we  must  obe>,  I  roust 
give  my  best  advice  upon  my  oath  to  the  best  of 
xny  skill ;  wherein  I  hope  not  to  trench  upon 
his  niaje<ity's  prerogative.^,  which  we  are  all 
bound  by  our  oatlis,  to  the  best  of  our  skills,  to 
maintain,  and  not  to  iufter  the.n  to  be  dimi- 
nished ;  nor  upon  his  royal  power ;  but  truly 
to  deliver  what  I  conceive  the  law  to  be,  con- 
cerning the  case  in  quc-lifm. 

Wherein  I  must  confess  I  have  been  much 
distracted,  having  he^rd  so  learned  arguments 
on  both  sides  at  the  bar,  and  so  many  records 
and  precedents  cited  on  either  side  ;  but  they 
did  not  so  much  move  n)e,f)r  the  counsel  have 
on  either  side  proposed  such  reasons,  as  they 
thou£;ht  convenient  tor  ihe  maintaming  of 
theii  opinions,  and  pcM-hups  witli  a  prejiidicnte 
opmion;  as  I  m^^elf  by  my  own  experience 
when  I  was  at  the  bjr,  have  argued  confidently, 
and  i\s  I  then  thou^it  the  laws  to  be  on  that 
Bide  for  whom  I  argued.  But  after  being  on 
the  bench,  and  indilferently  weighing  all  rea- 
sons and  authorities,  have  hecn  of  a  coiHi'arv 
opmion ;  and  so  the  law  hath  been  adjudge(l 
contrary  to' that  opinion  wbichi  first  confidently 
conceived. 

Bitt  that  which  hath  moved  me  most,  and 
makrth  medii>tru«.t  mv  own  judgment  in  »his 
case  is,  that  my  brothers  that  have  arcued 
imiotc  me,  who  bare  argued  upon  their  oaths, 


and  I  presume  have  seen  the  records  and  pre* 
cedents  cited  on  either  side,  have  all  argued 
one  way;  with  whose  opinions  I  should  wil- 
lingly have  concurred,  if  I  could  have  satisBed 
my  own  judgment  with  their  reasons;  bat  not 
being  satisfiM,  I  have  learned  that  I  must  not 
come  witli  a  multitude  against  mine  own  0)D- 
science,  for  I  must  stand  or  fall  with  my  own 
ma<3ter.  And  therefore  I  shall  shew  reasons, 
and  leave  myself  to  the  judgment  of  oij  lord^ 
and  others  my  brethren.  And  whatsoever  shall 
be  adjudged  I  must  submit  unto,  and  so  do  «iib 
all  others,  and  do  now  declare  my  opinion 
to  be,  that  as  this  case  is,  judgment  ought  to 
be  given  for  the  defendant.  My  reasons  and 
grounds  tliat  I  shall  insist  upon  are  these: 

1.  I'hat  the  command  by  this  writ  of  4  Aug. 
11  Car.  for  to  have  ships  at  the  charge  of  tke 
inhabitants  of  the  county  being  the  ground  of 
this  suit,  aifd  cause  of  this  charge,  is  illegal  and 
contrary  to  the  common  laws,  not  being  hj 
authority  of  parliament.  S.  That  if  at  the 
common  laws  it  had  been  lawful,  yet  now  thij 
writ  is  illegal,  being  expressly  contrary  to  diten 
statutes  prohibiting  a  general  charge  to  be  l<iid 
upon  the  commons  in  general,  without  coi  sent 
in  parliament.  3.  That  it  is  not  to  be  maio- 
taiued  by  any  prerogative  or  power  myal,  nor 
allegation  of  necessity  or  danger.  4.  Adraa- 
tinv  it  were  \ec'^i\  to  lay  such  a  charge  upon 
maritime  ports,  yet  to  charge  any  inland  countj, 
as  the  county  of  Bucks  is,  wdth  making  ships, 
and  furnislHUg  tliem  with  masters,  nuiriners 
and  soldiers  at  their  charge,  which  are  iar  re- 
mote from  the  seas,  is  ilieuRl,  end  not  warrant- 
ed by  any  former  preceffeut.  .5.  1  sliall  exi- 
mine  the  'precedents  and  records  cited  to  war- 
rant this  writ,  which  have  been  ail  tlie  principal 
grounds  of  the  arguments  to  maintaio  the 
same.  And  I  conceive  there  is  the  chief  ground- 
work being  in  my. notes,  but  1  forg<it  it 

But  before  I  proceed  to  th?  argument,  I 
desire  to  remove  two  difficulties :  Fir^tt,  That, 
by  the  demurrer  the  danger  ot  the  kingdom  is 
confessed,  and  so  it  is  to  be  allowed  for  a  case 
of  necessity.  To  this  I  answer,  That  the  de- 
murrer confesseth  not  matters  in  fact,  bat 
where  the  matter  is  le^lly  set  down ;  but  if  it 
be  not  a  legal  proceeding,  then  the  demurrer  is 
no  confessing  of  the  matrer  of  fact.  Tbiiap- 
peareth  in  the  book-case,  5  Hen.  7,  fol.  1,  and 
Coke  lib.  .5,  fol.  96,  in  Burton's  case.  That  a 
de<nurrer  is  no  confessing  of  matters  of  ftct, 
but  where  the  matter  precedent  is  sufficiendf 
pleaded  or  laid  down;  and  so  it  is  held  in  ail 
our  books. 

The  Second  difficulty  is,  That  this  case  is  so 
resolved  by  all  our  opinions  under  our  hands, 
that  this  writ  was  legal ;  which  was  much  press* 
ed  by  Mr.  Solicitor.  •  To  this  I  answer.  That 
it  is  true  that  i  have  get  down  my  gpinM 
under  mv  hand  unto  two  cases,  to  ifa^  ^^ 
voluntarily  hi  Dec.  16S5,  winch  was  thus :  *  I 

*  am  of  opinion  that  where  the  good  aod  ufetj 

*  of  the  kingdom  in  geoenU  is  concerned,  and 

*  the  whole  kingdom  is  in  danger,  of  which  bj 
«  majesty  it  the  only  judge,  tlwrc  the  charge  « 
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*  defence  ought  to  be  borne  by  all  in  general/ 
This  I  hold  to  be  agreeable  to  law  and  reason  ; 
this  opinion  I  do  stiil  and  shatl  always  main- 
tain ;  fur  where  the  kingdom  is  in  daiigeri  the 
kinK  may  eomraand  every  person  of  bis  king- 
dom with  aii  his  force  to  come  and  defend  it  at 
all  times  and  in  all  places  uf  his  kingdom  where 
be  pleaseth ;  and  the  king  is  the  sole  judge  of 
the  danger,  and  of  war  and  peace ;  and  if  .any 
do  not  perform  his  commands  therein,  he  is 
fioeable  and  punishable  in  a  deep  manner. 

The  second  was  in  Feb.  1636,  which  is  thus, 
'  That  when  the  ^uod  and  safety  of  the  kine- 
'  dom  in  general  is  concerned,  and  the  whole 

*  kingdom  in  danger,  his  majesty  may  by  writ 
<  under  the  great  seal  of  England  command  all 

*  his  subjects  of  this  kingdom  at  their  charges 
'  to  provide  and  furnish  such  number  of  ships 

*  with  men,  victuals  and  ammunition,  aitd  for 

*  such  time  as  his  majesty  shall  think  fit,  for  the 
'  defence  and  safeguard  uf  the  kingdom  from 
'  «ich  dan;;er.     And  that  bis  majesty  may  com- 

*  pel  the  doing  thereof,  in  case  of  refuftal  and 

*  refiractoriuess.  And  that  in  this  case  hi»  ma- 
'  jesty  is  sole  judge  of  tie  danger,  and  when  and 

*  how  the  same  is  to  be  prevented  and  avoided.' 

To  ihis  opinion,  I  confess  I  then  with  the 
re^t  of  the  judges  sulscrib^'d  my  hand;  but  I 
tlten  dissented  to  that  opinion,  and  then  signi- 
fied my  opinion  to  be,  that  such  a  ch:irgecouid 
not  be  1 11  id  by  any  such  writ,  but  by  parlia- 
ment ;  and  so  absolutely  in  t^at  point  one 
other  did  agree  with  me,  and  dissented  from 
that  opinion  ;.and  four  otiiers,  in  some  other 
particulars,  from  that  which  was  suhsrribed. 
But  the  greater  part  seeming  absolutely  to  he 
resolved  upon  tliat  opinion,  some  of  the  m 
athrming  that  they  ban  seen  divers  recorrls  and 
precedents  of  such  writ*>,  satislying  them  to  be 
of  that  judgment ;  I  was  pressed  to  subscriKe 
with  them,  for  that  the  major  part  mu«t  involve 
the  rest,  as  it  was  said  to  be  usual  m  cases  of 
difference,  and  for  that  the  lesser  number  must 
submit  to  the  major,  although  they  varied  in 
opinion  ;  as  it  is  in  our  court,  if  three  judges 
agree  in  opinion  against  one,  or  two  where  there 
are  frve  judges,  judgment  is  to  be  entered  pet 
curiam f  if  the  major  part  avrer,  and  the  other 
are  to  submit  to  it :  and  ia  ca^-es  of  conference, 
and  certificate  of  their  opinions,  if  the  greater 
part  did  a^ree  and  subscnl>e,  the  rest  were  to 
submit  their  opinions.  And  ihisbymoreantient 
judges  than  m vself  was  affirmed  to  be  the  con- 
tinual practice  :  And  thttt  it  was  not  fit,  especi- 
ally in  ft  case  of  this  nature  so  much  concerning 
the  service  of  the  kmg,  for  some  to  subscribe, 
and  some  to  forbear  their  sul^tcriptions :  And 
that  a)th<Migh  we  did  subscribe,  it  did  not  bind 
ns,  but  that  in  point  of  judgment,  if  the  cas^ 
came  in  c|oestion  judicially  before  us,  we  should 
give  otir  judgments  as  we  should  see  cause  nfier 
the  arguments  on  both  sides,  and  we  were  not 
boand  by  this  sodden  resolution. 

Hereupon  I  consented  to  subscribe;  btit  I 
then  said,  that  in  the  mean  time  the  king  might 
be  misinformed,  by  our  certificate  under  our 
tftodsi  cooGeivmg  at  all  to  sfree  together  ted 


to  give  him  this  advice  under  our  hands,  and 
not  know  there  was  any  dis-assented  or  was 
doubtful .-  but  it  was  then  said,  the  king  shoald 
be  truly  informed  thereof;  and  thereupon  we 
that  dis-assenr,  did  subscribe  our  hands  with 
such  protestations  as  aforesaid,  only  for  con* 
formity,  although  contrary  to  the  opinion  I  then 
conceived. 

But  this  being  before  Arguments  heard  on 
either  side,  or  any  precedents  seen,  I  hold  that 
none  is  bound  by  that  opinion.  And  if  I  had 
been  of  that  opinion  absolutely,  aow  having 
heard  all  the  arguments  on  both  sides,  and  the 
reasons  of  the  king's  counsel  to  maintain  this 
writ,  aad  why  the  defendant  is  to  be  charged  ; 
and  the  arguments  of  the  defendant's  counsel 
against  the  writ,  and  their  reasons  why  the  de- 
fendant should  not  be  charged  to  pay  the  mone^^ 
assessed  him  ;  and  having  duly  considered  of 
records  and  precedents  cited  and  shewed  unto 
me,  especially  those  of  the  king's  side,  I  am 
now  of  an  absolute  opinion  that  this  writ  is  ille« 
gal,  and  declare  my  opinion  to  be  contrary  to 
that  which  is  subscribed  by  us  all.  And  if  I 
had  been  of  the  same  opinion  that  was  sub- 
scribed, yet  upon  better  advisement  being  abso- 
lutely  settled  m  my  judgment  and  conscience  in 
a  contrary  opinion,  I  think  it  no  shame  to  de« 
clare  that  I  do  retract  that  opinion,  for  kuma^ 
num  eit  erraref  rather  than  to  argue  against  my 
own  conscience.  And  therefore  non^bavingy 
as  I  conceive,  removed  those  difficulties,  I  shall 
proceed  to  my  argument,  and  shew  the  reasons 
of  inv  opinion,  and  leave  the  same  to  my  lords 
and  brothers.  Not  one  precedent  nor  record 
in  an)  precedent  time,  that  hath  been  produced 
or  shewed  unto  me,  that  doth  maintain  any 
writ,  to  lay  such  a  charge  upon  any  county  in- 
land or  maritime. 

I  have  examined  this  particular  writ,  and  the 
several  parts  thereof;  and  do  conceive  it  is  il« 
legal,  and  not  sufficient  to  groond  this  cbar^ 
upon  the  defendant. 

1.  The  uiotivrt  of  this  writ  are  not  sufficient 
to  cause  such  a  writ  to  be  sent  forth.  2.  The 
command  of  the  writ  to  prepare  a  ship  at  the 
charge  of  the  inhabitants,  which  mentions  vic- 
tuals and  men,  is  against  the  c<immon  laws  and 
statutes  of  thts  kingdom.  3.  That  to  lav  a 
charge  of  finding  victuals,  and  wages  of  soldiers 
and  mariners,  is  illegal,  and  contrary  to  the 
common  laws  and  divers  statutes.  4.  The 
power  of  assessment  given  to  the  sheriff  alone^ 
and  to  distrain  for  this,  is  illegal,  and  not  war- 
ranted by  any  precedent.  5.  TIte  power  of  im- 
prisoning is  illegal,  and  contniry  to  divers  sta- 
tutes, and  not  wurranted  by  the  precedents. 
6.  '1  hat  the  preclose  of  the  writ,  and  the  prac- 
tice of  it,  is  contrary  to  itself,  and  oppotitum  in 
ohjecio,  7.  If  this  writ  were  legal,  yet  the  man- ' 
ner  of  the  assessment  by  the  sheriff  as  it  is  cer- 
tified|  is  not  warranted  by  this  writ;  conse- 
auehtly  the  sum  cannotlie  demanded  of  the  de* 
feudnnt  by  virtue  of  i  his  writ.  8.  'J'hat  the  Cer> 
tiorari  and  8ci'  Fac'  issued  not  legally,  ana  con- 
sequently no  judgment  can  be  given  against  th<s 
defeodant  chmnpan. 


I 
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For  the  first  point,  that  this  wjit,  4  Aug.  11 
Car.  is  against  the  common  law,  my  reatons  are 
these: 

1.  Because  this  is  the  first  writ  since  the  Con- 
quest that  went  out  to  any  inland  county  to  pre- 
pare a  ship  with  men  and  ammunition,  for  Aught 
appeareth  by  any  record  that  hath  been  shewn. 
And  where  there  was  never  any  precedent,  by 
the  rules  of  Mr.  Littleton,  fol.  23,  tlie  law  is 
conceived  not  to  allow  any  such  writ.  And  sir 
£dw.  Coke  in  his  Comment  upon  Littleton,  fol. 
81,  saithy  That  where  there  is  no  example,  it  is 
«  great  intendment  the  laws  will  not  bear  it. — 
So  I  conceive  here,  there  never  having  been  a 
precedent  before  of  any  such  writ  to  th&sheriflfs 
and  inhabitants  of  a  county,  to  prepare  a  ship 
with  men  and  ammunition  upon  any  occasion 
whatsoever,  that  it  is  against  the  common  law 
to  award  such  a  writ. 

2.  For  that  the  common  law  of  England  set- 
tleth  av freedom  in  tlie  subjects  in  respect  of 
their  persons,  and  giveth  them  a  true  property 
in  their  goods  and  estates;  so  that  without  their 
consent,  or  implicitly  by  an  ordinance  which 
they  consented  onto  by  a  common  assent  in  par- 
liament, it  cannot  be  taken  from  them,  nor  their 
estates  charged ;  and  for  this  purpose  the  law 
distinguisheSi  between  bondmen,  whose  estates 
are  at  their  lords  will  and  disposition,  and  free* 
men,  whose  property  none  may  invade,  charge, 
or  unjustly  take  away  but  by  their  oivn  free 
consent,  and  therefore  not  warranted  by  law ; 
which  is  proved  by  these  authorities. 

Coke  m  his  Ueiports,  lib.  8,  fol.  93,  in  Fran- 
cis* Case,  sets  down  this  rule, '  Quod  nostrum 
'  est,  sine  facto  seu  defectu  nostro  amitti,  sen 

*  in  alien'  transfcrri  non  potest.' 

Mr.  Lambert,  fol.  94,  setteth  down  the  laws 
0f  England  which  were  confirn^ed  by  William 
Uie  Conqueror,  hath  these  words  :  <  Inter  alia 
'  volurous  et  concedimus,  quod  omnes  monar- 
'  chs  regn*  sui  prsed'  habeant  et  teneant  terras 
'  suas  et  possessiooes  suas  bene  et  in  pace,  libe- 
'  ras  ab  omni  exactione  injusta  et  ab  omni  tal- 
'  lagio '  (not  mentioning  their  injusta) '  ita  quod 
'  nihil  ab  eis  exigatur  pneter  servidum  suum 
'  iuste  debitum.'  ilerebv  it  appears  there  is  an 
absolute  freedom  from  all  taiilage. 

17  of  king  Johir,  in  Mat.  Paris,  fol.  346,  the 
king  doth  grant  and  confirm  unto  his  barons 
and  commons,  inter  aV  these  liberties  following : 
'  j^ullum  scutagium  vel  auxilium  ponamus  in 
'  regno  nostro. nisi  per  commune  concilium  reg- 

*  ni  nostri,  nisi  ac^  redimend'  corpus  nostrum, 
'  filium  nostrum  primogenitum  militem  faciend* 
'  vel  ad  primogenitam  filiam  maritand'.'  By 
this  it  appears  what  was  then  conceived  to  be 
amongst  others  their  liberties,  and  then  con- 
firmed; which  was,  that  no  aid  should  be  laid 
upon  them  but  by  parliament,  for  the  parlia- 
ment was  then  called  Commune  Concilium. 

That  the  law  is  so,  appearethi>y  the  treatise 
tyritten  bv  Fortescue,  who  had  been  Chief  Jus- 
tice of  England  in  king  Henry  4's  time,  and 
after  Chancellor  of  England,  when  be  wrote 
the  book,  intituled,  DeLaudibusLegara  Anglise. 
k\.  'iif  cap.  9^  he  saith  thus;  That  the  king  of 


England  cannot  alter  nor  change  the  laws  of 
England  at  his  pleasure,  fur  <  prinripatu  r(r<ili 

*  sed  et  politico  ipse  populo  suo  dominatur.'  It 
his  power  were  loyal  only,  then  he  might  chan^ 
the  laws,  '  Tallagio  quoq;  et  cetera  oneraea 
'  imponere  ipsis  inconsultts;'  but  adds,  that  the 
king  of  England  '  sine  subditor*  assensu  If^ei 

<  muiare  non  potest,  nee  subjectum  popuiom 
'  renitentem  onerari  impositionibus  peregriDis!* 
And  cap.  13,  fol.  31,  lie  compares  the  king  aod 
subjects  of  Eugland  to  the  head  and  body  nito- 
ral :  <  Ut  non  potest  corpus  physicum  nen\ii 
'  suos  commutare  neq;  mcmbris  sois  proprcu 
*■  vires  et  propria  sanguinis  aUmeota  dencpx 

*  sua,  nee  rex  qui  caput  corporis  politici  mutxe 

*  potest  leges  corporis  illiu?,  oec  ejosd'  popcii 

*  substantias  proprie  subtrahere,  recUmanubus 

*  eis  aut  invitis.'  Thus  he  in  this  place;  buu 
ful.  84,  cap.  36,  he  seemeth  to  say, '  In  hoc  i- 

<  dividuo,  rex  Anglias  neq;  per  se  Qecminisir4 
'  suos  tallagia,  subsidia,  aut  qusvis  onera  iL\ 
'  imponit,  leges  suas,  aut  leges  eor^  mutat^  oi.' 

<  nova  cundidit  sine  coucessione  vel  assensu  to- 
'  tins  regni  sui  ia  parliamento  suo  eipres^< 
Which  words  seem  so  general,  that  in  do  cu 
he  can  do  it. 

So  it  appeareth  by  the  book  case,  IS  Hen.  4. 
fol.  14,  That  the  grant  of  the  king,  which  (e& 
eth  to  the  charge  and  prejudice  of  bis  peopita 

goieral,  is  not  good,  unless  it  be  by  parliima: 
ut  it  is  agreed  there,  that  grants  of  tolls,  oi 
fairs,  of  pontage,  pickftge,  murage,  ferrying,  ^r 
such  like,  which  are  fur  the  profit,  good,  ari 
ease  of  the  people,  and  profit  of  theia  that « i 
take  benefit  thereof,  and  not  compulsory  to  Yj] 
to  pay,' but  to  them  that  will  take  the  beofti:: 
and  being  very  small  and  reasonable  toms,  t:< 
law  doth  give  allowance  to  them  :  but  if  tr«J 
were  great  sums,  that  tend  to  the  charge  ofil« 
people,  the  law  will  judge  them  void. 

This  appeareth  in  sir  Ed.  Coke's  Repot. 
lib.  5,  fol.  63,  in  the  Case  of  the  Chambcu: 
of  London,  that  an  ordinance  made  by  ^ 
commonH^ouncil  of  London,  where  they  hatci 
custom  by  their  common-council  to  makers 
sonable  ordinances  to  bind  all  within  the  cit^ 
concerning  cloths  to  be  brought  to  BlacUej- 
hall,  there  to  be  viewed,  measured  and  searcbpi 
before  they  were  sold,  and  a  peony  upoa  > 
broad-cloth  appointed  for  the  officer  that  ii 
that  service ;  that  such  a  charge  was  reasoa- 
able ;  for  that  it  was  for  the  public  benefit  <i 
the  city,  and  the  commonwealth ;  and  a  pcf^' 
niary  penalty  laid  for  not  performance  of  UJJ 
ordinance  was  allowed. 

Ibid.  fol.  64,  in  Clark's  case  it  ii  resoM, 
that  an  ordinance  made  by  the  assent  of  ^ 
plaintiff  himself,  and  other  burgesses  of  tK 
town  of  St.  Albans,  for  a  small  tax  upoDt» 
inhabitants  of  the  town,  towards  the  erection  a 
the  courts,  and  otlier  necessaries,  for  the  tern 
to  be  kept  there,  was  allowed  to  be  good, « 
did  bind  the  plaintiff,  being  by  the  pU«Dw| 
own  consent,  and  for  the  public  good  of  o» 
town. 

Also  Coke,  lib.  11,  fol.  86,  in  Darcie's  c^ 
citeth  this  out  of  Fiti-Her.  Na.  B.  lol.  I'**, 
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that  every  grant  of  the  king  hath  this  consider- 
otiou  in  ity  tacit  or  expre<>s,  <  Quod  patria  per 
*  (Jouationes  illius,  miif^is  solito  non  oneretur.' 
And  as  by  grant  the  king  cannot  charge  bis 
people,  so  neither  can  he  by  writ  lay  on/ 
cbaige  upon  his  people,  but  by  tlieir  consent, 
or  where  they  have  apparent  benefit  thereby. 
And  that  Js  the  reason  of  the  writ  in  the 
Reg.  127.  and  Fitz-Her.  Na.  B.  113.  Where 
by  breach  of  the  sea-walls  any  inundation,  is 
of  the  country,  the  kin^,  who  ispaUr  patria, 
and  taketh  care  for  the  good  and  safety  of 
his  people,  sendeth  out  his  commission  to 
enquire  by  whose  default  any  such  breach 
happened,  and  ro  cause  all  that  had  lands  or 
commons  to  be  contributory  to  the  making 
up  iif  the  sea-walls;  and  this  is  done  by 
a  jury :  but  this  charge  cannot  be  laid  upon  a 
county  or  town  in  general,  but  upon  particular 
meo  that  have  loss  or  benefit,  or  may  have  loss 
or  benefit  thereby :  and  this  is  done  by  inquiry 
of  a  jury,  before  the  sheriffs,  or  commissioners 
appointed.  So  it  is  at  this  day,  iipon  com- 
missions of  sewers,  as  appeareth  by  (Joke,  lib. 
10,fol.  142,  in  the  case  of  the  isle  of  Ely.  The 
taxation  by  the  commissioners  of  sewers  must 
be  upon  every  particular  man  that  hath  or  may. 
have  loss  or  benefit  by  such  inundations,  and 
making  up  of  the  walls  ;  and  cannot  be  laid 
upon  any  remote  parts,  which  are  out  of  the 
level  of  such  loss  or  benefit ;  and  it  must  be 
certain  and  particular  upon  persons:  certain, 
by  reason  of  loss  or  profit,  and  cannot  be  laid 
in  general  upon  a  town ;  but  in  those  cases 
there  i$  a  particular  loss  ok  benefit,  and  io  par- 
ticular places,,  and  but  in  petty  charge.  And 
then  where  the  law  alloweth  that  which  in  rea- 
son is  to  be  done,  that  may  be  done  without  a 
special  statiite :  for,  '  De  minimis  nnn  curat 
'  lex.*  But  in  this  case  there  is  a  general 
:hars;e  through  the  whole  kingdom,  wliich  the 
law  doth  not  permit,  without  common  consent 
n  parliament. 

But  it  hath  been  alledged,  that  this  charge 
lath  been  imposed  for  the  public  saiety,  and 
lefence  o(  the  kingdom  :  and  may  not  this  be 
lone  when  every  one  hath  advantage  by  it  ? 
To  this  I  say,  when  imminent  danger  and  cause 
>f  defence  is,  there  must  be  defence  made  by 
!very  man  (when  the  king  shall  command) with 
lis  person :  in  such  a  case  every  man,  as  it  is 
•aid  in  the  precedents,  is  bonnd  per  se  et  sua 
o  defend  the  kingdom.  And  I  think  no  man 
till  be  unwise  but  that  he  will  exponere  se  et  sua 
or  the  defence  of  the  kingdom,  when  there  is 
(anger;  for  otherwise,  he  is  in  dauger  to  look 
o  se  et  sua  :  but  to  lay  a  charge  in  general 
ipon  the  kingdom,  either  for  making  or  pre- 
taring  of  ships,  or  money  in  lieu  thereof,  is  not 
o  be  done  but  by  parliament,  where  the  charge 
»  to  be  borne  in  general  by  all  the  subject^.  ■ 
To  prove  further,  that  no  man  may  have  his 
cods  taken  from  him  but  by  his  consent,  ap- 
«areth  by  a  record,  Mich.  14  Ed.  S,  rot.  60, 
a  the  KingVbench,  in  a  writ  of  error  brought 
pon  a  judgment  given  at  Durham;  where  in 
11   action  of  tresp;^,  by  William  Hey  borne, 


against  William  Keylowe,  for  entering  hit 
house,  and  breaking  his  che:>t,  and  taking  away 
70/.  in  money,  the  defendant  pleaded  Not 
Guilty;  the  jury  found  a  special  verdict,  that 
the  Scots  having  Entered  the  bishopric  of  Dur« 
ham  with  an  army,  and  making  gieat  burning 
and  spoils,  the  commonalty  of  Durham  met  to- 
gether at  Durham,  whereof  the  plaintiff  wat 
one,  and  agreed  to  send  •  some  to  compound 
with  the  Scots  for  money  to  depart,  and  were 
ajl  sworn  to  perform  what  composition  should 
be  made,  and  to  perform  what  ordinance  they 
should  make  in  that  \>ehalf:  and  thereupon 
they  compounded  with  the  Scots  for  1,600 
marks.  But  because,  that  was  to  be  paid  im- 
mediately, they  all  consented  that  William 
Keylowe  the  defendant,  and  others,  should  go 
into'  every  man's  house,  to  search  what  ready 
moneys  were  there,  and  to  take  it  for  the  mak- 
ing up  of  that  sum ;  and  that  it  should  be  re- 
paid by  the  commonalty  of  Durham  ;  and ' 
thereupon  the  defendant  did  enter  into  th« 
plaintiff's  house,  and  did  break  open  the  chest, 
and  took  the  70/.  which  was  paid  accordingly 
towards  the  fine.  The  jury  was  demanded, 
whether  the  plaintiff  wa^  present,  and  did  con* 
sent  to  the  taking  of  the  money  ?  They  Said 
no:  whereupon  the  plaintiff  had  judgment  to 
recover  the  said  70/.  and  damages,  for  that 
otherwise  he  had  no  remedy  for  his  money ; 
4ind  the  defendant  was  committed  in  execution 
for  that  sum.  And  thereupon  the  defendant, 
Keylowe^  brought  a  writ*  of  error  in  the  KingV 
bencb,  and  assigned  his  error  in  point  of  jodg- 
ment;  and  there  the  judgment  was  reversed, 
and  the  reasons  set  down  in  the  record  were, 
first,  because  the  plaintiff,  Heybome,  had  hit 
sufficient  remedy  against  the  eomxnonalty  of 
Durham  for  his  money :  secondly,  because  he 
himself  had  agreed  to  this  ordinance,  and  was 
sworn  to  perform  it;  and  that  the  defendant 
did  nothing  but  what  the  plaintiff  had  assented 
to  b)r  his  oath,  and  therefore  is  accounted  to  do 
nothing  but  by  his  consent,  and  as  servant 
unto  him,  therefore  he  was  therein  no  tret* 
passer:  and  therefore  the  judgment  given  in* 
Durham  was  reversed,  because  he  bad  assented 
to  that  ordinance,  though  afterwards  be  wai 
unwilling;  yet  having  once  consented,  bis 
goods  were  lawfully  taken.  By  which  it  ap- 
peareth, that  if  he  had  not  iiarticalarly  con- 
sented, such  an  ordinance  would  not  have  been 
good  to  bind  him  ;  although  this  was  in  a  case 
of  great  danger,  and  for  defence. 

S  Ric.  3,  pars  1.  The  Parliament-Roll  prov- 
eth  thb  directly  ;  although  it  be  no  act  or  par- 
liainent,  yet  the  record  is  much  to  be  regarded,, 
for  it  sheweth  what  the  law  was  then  conceived 
to  be :  for  Scroop,  the  lord  chancellor,  then 
shewed  to  all  loros  and  commons  assembled  in 
parliament,  that  all  the  lords  and  sages  bad 
met  together  since  the  last  parliament,  and 
having  conferred  of  the  great  danger  the  king- 
dom  was  in,  and  how  money  might  be  rais^ 
in  case  of  imminent  danger,  which  could  not 
stay  the  delay  of  a  parliament,  and  the  king's 
coffers  bad  not  lufficient  therein ;  the  record 
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is,  they  all  agreed,  oinneyi  sufficient  could  not 
be  had  without  laying  a  charge  upon  the  com- 
monalty, which,  say  they,  cannot  be  done 
without  a  parliament;  and  the  lords  themselves, 
for  the  time,  did  suppty  the  said  necessity  with 
money  they  lent:  which  record  proveth  di- 
rectly, that  this  charge  without  an  act  of  par- 
liament is  illegal. 

So  upon  these  reasons  I  conclude,  that  this 
writ,  cumpulsorily  to  charge  the  subjects  against 
their  wills,  is  not  warranted  by  any  book,  and 
therefore  illegal. — If  this  writ  should  be  al- 
lowed, great  inconveniences  would  ensue, 
which  the  law  will  always  avoid,  and  not  pei^ 
mit  any  inconveniences. 

1.  If  any  such  charge  may  be  laid  upon  the 
counties  by  writ,  witiiout  assent  in  parliament, 
then  no  man  knoweth  what  his  charge  may 
be ;  for  they  may  be  charged  as  often  as  the 
king  pleaseth,  and  with  making  of  as  many 
ships,  and  of  what  burdens,  and  with  what 
charge  of  ammunition,  men  and  victuals,  as 
.  shall  be  set  down.  Wherein  I  doubt  not,  but 
if  the  law  were  so,  the  king  being  a  very  pious 
and  a  just  king,  would  use  his  power  very  mo- 
derately; but  judges*  in  their  judi;ments  are  not 
to  look  to  present  times  only,  but  also  to  all 
future  times,  v^hat  may  follow  upon  their 
jvdgments.-^That  this  inconveniency  may  be, 
appeareth  by  the  Danegelt,  first  appointed  in 
times  of  necessity,  to  redeem  them  from  the 
cruelty  of  the  Danes,  which  often  changed,  and 
still  increased :  for  a.  d.  991,  when  it  began,  it 
was  but  10,000/;  in  991,  it  was  increased  to 
16,000/;  and  in  1002,  it  was  increased  to 
S4,000/;  and  in  1007,  it  was  increased  to 
36,000/;  and  in  1012,  to  48,000/f«So  if  this 
writ  be  well  awarded,  it  may  be  at  pleasure 
what  bounds  it  shall  have.  Also  there  was 
never  but  one  single  subsidy  and  two  fifteenths 
used  to  be  granted  in  parliament,  until  31  Eliz. 
and  then  a  double  suhsidy,  and  four  fifteenths 
were  granted  :  sir  Walter  Mildmay,  then  Chan- 
cellor of  tlie  Evchequer,  moving  for  it,  and 
saying,  <  his  heart  did  quake  to  move  it,  not 
^  knowing  the  hiconvenience  that  should  grow 
upon  it;'  ke  shewed  great  reasons  for  his 
moyiag  it,  it  being  about  tlie  time  of  the  Span- 
ish invasion,  and  so  it  was  granted.  Afterwards, 
S5  Eliz.  treble  subsidies  and  fifteenths  were 
granted.  And  43  Eliz.  four  subsidies  and  eight 
fifteenths  were  granted  ;  and  yet  these  were 
not  accounted  grievous,  neither  would  it  have 
been,  if  it  had  been  ten  subsidies  because  in 
parliament,  and  convenient  times  and  means 
appointed  for  the  levying  of  them.  Tonnage 
and  poundage  were  granted  to  this  end  in  13 
Rich.  2,  and  have  continued  ever  since  by 
several  grants  until  this  king's  time,  wherein  it 
was  unhappily  questioned  in  parliament :  but 
the  end  tiiereof  was,  that  the  kings  might  have 
money  in  their  purses  against  times  of  need,  fur 
extraordinary  occasiims,  especially  for  the  de- 
fence of  the  realm,  and  guarding  of  the  sea,  as 
it  i^  especially  declared  by  the  statute  1  Jac. 
and  former  statutes,  and  for  other  necessary 
uses,  as  the  king  pleased. 


Ohjecit.  But  it  is  said,  that  tonnage  and 
poundage  is  not  now  granted  to  the  king,  and 
therefore  the  king  is  enfi^rced  to  these  extraor- 
dinary courses. 

Though  it  be  not  granted,  yet  I  think  it  is 
taken ;  and  I  doubt  not  but  to  the  same  intent, 
and  for  the  same  purposes  employed  for  which 
it  was  first  granted  ;  which  was,  fur  the  defence 
of  the  kingdom,  and  guard  of  the  sea.  There- 
fore in  case  of  danger  and  necessity,  evei^  sub- 
ject, for  the  defence  of  the  kingdom,  is  bound 
fur  *  legiancis  debito,'  as  some  records  say, 
and  <  legianciae  suae  vinculo  astricti,'  as  otherii 
speak ;  *  se  et  sua  totis  viribus  et  potestate  ei- 
*■  ponere,'  Ike,  And  in  such  a  case,  the  king 
may  demand  tRe  persons  of  bis  subjects,  and 
arrest  their  ships  to  wait  on  bis  to  defend  the 
seas ;  yet  with  this  also,  when  they  go  out  of 
their  counties,  to  be  at  the  king's  charges :  but 
to  command  the  subject  by  writ,  to  buikl  new  i 
ships,  or  to  prepare  ships  at  their  charges,  or 
to  lay'a  common  charge  on  the  subjects  in  g:- 
neraf,  for  matter  of  defence,  or  avoidmice  of 
danger^  is  not  warrantable  by  the  common 
law. 

2.  Another  inconvenieficc  is,  That  it  is  left 
in  the  power  of  the  sheriff  to  charge  any  man*s 
estate  at  his  pleasure,  taxing  some,  and  sparing 
others,  as  his  affections  lead  him  ;  and  some- 
times, by  colour  thereof,  levying  more  than  he 
need,  and  enriching  himself;  which  power  tbe 
law  never  alloweih  him,  although  it  were  in 
lesser  matters  :  as  to  make  an  assessment  Ux 
breach  of  sea  walls ;  but  to  do  it  by  a  jury,  imd 
not  by  himself  alone.  So  for  these  reasons,  I 
conclude,  this  writ  is  against  the  common  law, 
and  so  illegal. — I  conceive,  if  the  OKBiiion  hiw 
were  doubtful  in  this,  whether  sucli  a  charge 
might  be  imposed  by  writ;  yet  now  it  is  made 
clear  by  divers  express  statutes.  That  the  kinr 
is  not  to  lay  any  charge  upon  his  subjects,  but 
by  their  consent  in  parliament ;  and  uiat  is,  by 
many  acts  of  parliament  in  force,  and  not  re- 
pealed :  and  there  is  no  doubt  but  that  tbf 
king  by  parliament  may  bind  them  and  their 
$uccessors,  every  king  by  oath  being  bound  to 
perform  the  statutes  of  his  realm. 

The  statute  of  25  Ed.  1,  cap.  5,  which  is  io 
these  words:  '  Forasmuch  as  divers  people  of 

*  our  realms  are  in  fear,  that  the  aids  and  taies 
'  which  they  have  given  us  before-time  towardi 
'  our  wars,  and  other  businesses  of  their  ova 

*  grant  and  good-will,  however  they  were  made, 
'  might  turn  to  a  bondage  of  them  .  and  their 
^  heirs ;  because  they  might  be  at  other  time 
'  found  on  the  Roll ;  and  likewise  for  the  prizes 

*  taken  throughout  our  realm  by  our  ministers; 

*  we  have  granted  for  us  and  our  heirs,  '1  hat 
'  we  shall  not  draw  any  such  aids,  taxes  or 
'  prizes  into  a  custom,  for  any  thing  that  hadi 

*  oeen  done  heretofore,  by  any  roll,  «>r  any  other 
'  precedent  that  may  be  found.' — Ibid.  cap.  6. 
'  Moreover,  we  have  granted  for  us  and  our 

*  heirs,  as  well  to  arcbbifchops,  bishops,  prion, 

<  and  other  folk  of  the  holy  church;  as  also  to 
'  earls,  barous,  and  all  the  commmialty  of  the 

<  laud ;  that  fur  no  business  firota  htnccfaitii 
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*  w€  slt^ill  take  any  aids,  taxes,  nor  prises,  but 

*  by  the  common  assent  of  the  realm,  and  for 

*  the  common  profit  thereof,  (saving  the  ancient 

*  aids  and  prizei  due  and  accustomed)'  which 
are  the  express  words  of  that  statute.  Now, 
what  those  ancient  aids  were,  is  well  known, 
that  they  were  '  ad  redimendum  corpus,  ad 

*  filiam  primogenitum  militem  faciend'  et  ad 

*  filiam  prtmoffenitam  nmritaud':  Which  aid 
oonoerns  not  the  subject  in  general,  but  parti* 
cutnr  men  were  liable  thereunto  by  their  te- 
nures. So  this  saving  need  not  to  have  been ; 
for  the  body  of  the  act  extended  not  to  them, 
but  to  the  general, aid  of  the  kingdom. 

However,  if  this  salvo,  as  it  hath  been  ob» 
jecced,  would  preserve  this  aid  now  in  quej^on, 
yet  tbe  statute  made  afterwards,  De  Tnllatrio 
non  Concedendo,  being  without  any  iaiva, 
takes  it  away:  which  statute,  Rastal  in  his 
i^bridgment,  fol.  441,  in  his  title  of  Taxes, 
abridgeth  in  this  manner:  '  Anno  S5  £d.  1,  it 

*  is  ordained,  that  the  taxes  taken,  shall  not  be 

*  taken  in  custom,*  nor  but  by  the  assent  of  this 
'  realm,  except  the  antient  aids  and  takes  :  and 

*  there  the  tax  of  40i.  upon  the  sack  of  wool  is 
'  released. — Ibid.  <  That  no  taillage,  by  us  or 
'  our  heirs  in  our  realm,  be  put  or  levied,  with- 

<  out  the  assent  of  the  archbishops,  bishops, 

*  eafls,  barons,  knights,  burgesses,  and  other  ' 

*  free  commons  of  our  realm ;  tliat  nothing  be 
'  taken  from  henceforth,  in  the  name,  or  by 

*  reason  of  Male  tout'  of  a  sack  of  wool.  Sta- 
'  tote  De  Tallagio  non  Concedendo.' 

Object.-^Mr.  Solicitor  laboured  much  to 
prove,  tliat  there  was  no  such  statute,  De  Tal- 
lagio non  Concedendo:  1.  For  that  it  was  not 
to  be  found  on  the  Rolls  of  Parliament.  2.  For 
that  it  was  not  set  down  when  it  was  made. 
3.  That  it  was  but  an  abstract  out  of  Confir- 
matio  Chartarum  Libertatum.  Mr.  Attorney 
said,  he  would  not  deny  it  to  be  a  statute, 
neither  vvould  he  affirm  it ;  but  that  yet  it  did 
not  extend  to  take  away  the  aid  demanded,  by 
prerogative  or  power  royal  for  the  defence  of 
the  kingdom. 

Rcspons.— To  this  I  answer.  This  was  never 
doubted  to  be  a  statute  until  this  ai^ument ; 
and  that  it  i^  a  statute,  appeareth,  1.  For  that 
it  is  printed  in  the  Book  of  Statutes,  for  a  sta- 
tute. S.  It  is  recited  in  the  Petition  of  Ri^ht, 
to  be  a  statute.  To  that  it  is  not  found  on  the 
Rolls,  I  answer,  That  many  statutes  that  are 
known  statutes  are  not  found  on  the  Rolls,  as 
Mag^  Char*  is  not.  And  as  touching  the  time, 
I  conceive  it  to  be  made  24  Ed.  1,  cap.  1,  for 
so  it  is  set  down  in  the  great  Book  of  Statutes, 
printed  1018,  to  be  the  first  statute  therein 
made,  vis.  in  these  words :  *  No  Taillage  nor 
'  Aid  shall  be  taken  or  levied  by  us  or  our 
^  heirs,  in  our  realm,  without  the  good  will  and 

*  assent  of  the  archbishops,  bishops,  earls,  bar 

<  rons,  kniehts,  burgesses,  and  other  freemen  of 

*  the  land.'-- And  Uiat  it  is  a  statute,  all  my 
brothers  hm^  aereed. 

The  only  doubt  then  is,  whether  this  statute 
extcndcth  to  aid  for  the  defence  of  the  king- 
4otn ;  wbioh  I  think  it  doth  t  for  it  m  the  pr»- 

vou  III. 


cisewordsofit.  That  no  Taillage  Or  Aid  shall 
be  imposed  but  by  grant  in  parliament,  which 
extends  to  all  manner  of  aids  s  and  by  this  law 
the  subjects  of  England  have  defended  them- 
selves ever  since,  as  with  a  buckler,  as  saith 
Bodinus,  fol.  07,  whereby  it  appeareth,  that 
notice  was  taken  of  this  law  in  foreign  parts, 
and  so  held  still  to  be  a  statute  in  force. 

The  next  statute  is  14  Ed.  3,  cap.  1,  whick 
recites  the  grant  of  the  great  subsidy  of  the 
ninth  fleece,  the  ninth  lamb,  &c.  formerly 
granted ;  wheretipon  these  jvords  follow :  *  We, 
'  willing  to  provide  for  the  indemnity  of  the  said 

*  prelates,  earls,,  barons,  and  others  the  com- 
« monalty  of  the  realm,  and  also  of  the  citizens, 
'  burgesses,  and  merchants  aforesaid,  will  and 

*  grant  for  us  and  our  heirs,  to  the  same  pre- 

*  lates,  ^arls,  barons,  and  commons,  citizens, 

*  burgesses,  and  merchants,  that  the  same  grant 
'  shall  not  be  had  forth  in  example,  nor  fall  to 

*  their  prejudice  in  time  to  come,  nor  that  they 

*  be  from  henceforth  charged  or  granted  to 

*  make  any  aid,  or  sustain  any  charge,  if  it  b# 

'  not  by  the  common  assent  of  the  said  prelates,  * 

*  earis,  barons,  and  other  great  men  and  com- 
'  mons  of  tho  said  realm  of  England,  and  that 
'  in   the  parliament;  and  that  all  the  profit 

*  arising  of  the  said  aid,  and  of  wards,  mar- 
^  riages,  customs,  and  escheats,  and  other  pro- 

*  fits,  arising  of  our  said  realm  of  England;  shall 
^  be  set  and  dispended  upon  the  maintenance 

*  of  the  safe-guard  of  this  realm  of  England,  and 

*  of  our  war  in  Scotland,  France,  and  Ga»- 
'  coigne,  and  in  no  place  elsewhere  during  our 
(  war.' — By  this  statute  it  appeareth  that  it  if 
expressly  provided^  that  the  subjects  should  not 
be  from  thenceforth  charged  nor  grieved  to 
make  any  aid,  nor  sustain  any  charge  but  bv 
common  assent,  and  that  in  parliament ;  whicn 
is  as  express  as  may  be,  and  exclusive  to  any 
charge  otherwise ;  which  I  conceive  was  made 
against  the  appointment  of  making,  or  pre- 
paring and  sending  out  of  ships  at  the  charge 
of  .the  towns  wherein  tliey  were,  or  sending 
men  out  of  their  own  counties  at  the  charge  of 
the  county. 

Object. — Now  whereas  it  is  alleged  by  my 
brother  Weston,  and  my  brother  Berkley ,*That 
this  was  but  a  temporary  statute,  and  ended 
when  the  war  ended,  which  appeareth  by  the 
last  clause  for  employment  of  those  profits  to- 
wards those  wars ;  I  conceive  it  appeareth  to 
be  an  absolute  and  perpetual  statute,  for  it  is 
granted  for  him  and  his  heirs  in  perpetuity. 
And  also  it  appeareth  by  Plowden  in  his  Com- 
ment, fol.  457,  in  sir  xhomas  Worth's  case, 
where  a  grant  is  by  the  name  of  the  king,  which 
is  in  his  politic  capacity ;  this  extendeth  against 
him,  his  heirs,  and  successors,  although  thejf 
be  not  named.  Also  the  intendment  o£  this 
law  appeareth  to  be  for  the  security  pf  thtf  sub- 
jects, fi-om  thenceforth  for  all  future  ages.  And 
then  the  office  of  judges,  as  appears  by  sir  Ed- 
ward Coke's  Reports,  lib.  5,  fol.  7,  and  Plow- 
den's  Comment,  in  Aston  'and  Stud's  case,  is 
to  construe  statutes  according  to  the  true  in- 
tent of  the  mak?rs  t)aereof,  which  was  in  this 

4s 
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statute,  that  it  should  be  a  perpetual  security 
i«jr  the  subjects.  And  to  little  purpose  it 
bad  been,  to  mnke  a  statute  to  continue  but 
during  the  liuie  of  the  war^  or  during  tlie  king's 
life. 

Object.— Also  where  it  is  alledged  that  the 
statute  of  14  Ed.  3,  is  not  mentioned  in  the 
Petition  of  Right,  which  is  some  argument  that 
it  was  not  conceived  to  i>e  a  continuing  statute. 

Respons.— To  that  I  an-.wer,  That  in  the  i'e- 
lion  of  Right  it  is  said^  That  by  the  statute 
there  recited,  and  other  the  good  statutes  of 
ttiis  realin^  the  subjects  shall  not  be  compelled 
to  pay  any  taxes,  taillage,  aid,  nor  other  like 
charge  not  set  by  parliament ;  in  which  this 
statute  is  as  well  intended  as  other  statutes, 
and  as  far  a$  if  it  had  been  expressly  recited. 
Also  itappeareth  by  all  the  books  of  statutes, 
that  this  statute  is  granted  as  a  statute  conti- 
nuing, whereas  others  expir^d^  are  set  down  as 
expired. 

21  £d.  3,  pars  2,  m.  11.  A  subsidy  being 
granted  by  parliament,  viz.  405.  on  every  sack 
of  wool  transported  before  Michaelmas  follow- 
ing, and  6d.  on  every  20ii  of  mercliandize,  for 
the  safe-guarding  of  tlie  merchants  and  defence 
of  the  coast,  Ike,  After  Michaelmas,  viz.  31 
Octob.  21  Ed.  3,  by  writ  the  collectors  were 
commanded  to  continue  the  collection  of  those 
subsidies  until  Easter.  But  26  Nov.  21  Ed.  3, 
the  king  by  writ  commanded  the  stay  of  the  6d, 
in  the  20s.  and  to  continue  the  poUection  of  the 
subsidies  upon  the  §acks  of  wuol  until  Easter. 

22  Ed.  3,  Rot.  Pari.  m.  IQ.  The  parlia- 
ment being  holden  in  Lent,  the  commons  com- 
plain of  the  continuance  of  this  collection  of 
the  subsidies  upon  the  sacks  of  wool  longer  than 
the  parliament  had  granted  it,  and  provided 
that  it  should  not  be  continued  longer  than 
Easter,  at  the  procurement  of  any  person.  By 
this  it  appeareth,.that  the  parhamcivt  being 
careful  that  the  time  for  levying  of  a  sub- 
sidy granted,  should  not  be  enlarged  by  any 
power,  much  less  would  they  admit  of  a  writ  to 
lay  a  charge  without  grant  by  parliahienr. 

25  Ed.  3,  m.  1.  It  was  enacted  that  no 
jnan  should  be  compelled  to  find  men  at  arms* 
other  than  such  as  hold  by  such  service,,  except 
it  be  by  common  assent  in  parliament.  By 
this  it  appeareth,  that  if  men  be  not  compella- 
.ble  to  hud  a  man  at  arms^  unless  it  be  by  com- 
mon assent  in  parliament ;  much  less  is  any 
bouud  to  be  contributory  to  the  preparing  of  a 
ship  with  180  men  at  arms,,  and  victuals,  and 
wjiges  of  soldiery  for  2G  weeks,  unless  it  be  by 
common  assent  iu  padiiuneut. 

.Rot.  Piirl.  21  Hen.  4,  num.  22.  An  act  of 
parliament,  as  I  count  it,  in  the  very  point,  is 
in  these  words  :  *  For  that  of  lat*',  divers  com-, 
.'  missions  were  made  to  divers  cities  and  bo- 
/  nmghs  within  the  realm,  to  make  barges  and 

*  btu  ringers,  withoirt  assent  of  parliament,  and 
,*■  otlierwise  than  hath  been  done  hefoie  these  ; 

*  however  the  commons  do  pray  the  king  that 

*  these  commissions  may  be  repealed,  aod  that 

*  they  may  not  he  of  any  force  or  effect.'  To 
>hich  it  is  ai^swered,   <  That  the  king  willetb 


'  that  the  said  commissions  be  repealed  ;*  which 
is  an  absolute  and  perfect  sutnte. 

But  then  there  are  added  ibcse  words ;  '  Bat 
'  for  the  great  necessity  he  hath  of  such  vesseli 

*  for  the  defence  of  the  realm  in  case  that  the 
*■  war  shall  happen,  he  will  treat  with  his  lordi 

*  of  tliis  matter,  and  afterwards  will  shew  ic  to 

*  the  commons  tn  have  tlieir  counsel  and  ad« 
'Vice  in  this  point.'  So  by  the  record  it  ap- 
pearetli  tliat  tne  conmions  did  conceive  thit  do 
cities,  borougfas,  nor  towns,  without  consent  io 
parliament,  were  to  be  charged  with  the  makini; 
of  such  vesseb;  to  which  the  king  a^reeth.  Asd 
from  that  day  to  this,  until  the  makmg  of  these 
wriis,  in  no  age,  althoogh  the  kingdom'  hath 
been  many  times  in  danger  of  invasion,  and 
hath  been  invaded,  therip  do  not  appear  aoy 
records  that  ever  I  have  seen  of  writs  directed 
to  any  towns  or  cities  at  their  charges,  to  make 
or  prepare  any  ships  or  vessels  whatsoever. 

.  Object. — And  whereas  it  hath  been  object- 
ed, and  especially  insisted  upon  by  my  brother 
Berk  ley  j  that  this  latter  parr,  that  the  king  will 
treat  witli  his  lords  concerning  them,  and  after 
confer  with  the  commons,  is  a  gentle  denial  of 
that  act ;  Us  the  experience  is  at  this  day.    *  lA 

*  Roy  se  avisera'  is  a  denial  of  an  act. 

Respons. — Hereupon  1  answer.  It  is  an  ab- 
solute act,  for  it  is  an  absolute  assent  to  the 
petition.  And  that  which  came  after  was  bat 
a  plausible  excuse,  for  that  such  commissions 
had  gone  out;  and  this  farther  consultation 
never  appeared  to  be  made,  nor  ever  any  sach 
writ  or  commission  for  such  vessels  to  be  made 
went  out  since,  until  this  writ. 

13  Hen.  4,  m.  10.  A  grant  is  of  a  subsidy 
of  wools,  woolfels,  hides,  and  other  thin^ 
there  mentioned,  and  of  Tonnage  and  Poond- 
age  for  one  year,  for  the  defence  of  tl»c  marchet 
of  Calais,  &c.  and  for  the  dtfence  of  the  realoi, 
and  the  safe-guard  of  the  sea.  And  therein  ii 
this  express  Provito,  *  Provided  that  this  graut 
^  of  a  subsidy  of  wools,  &c.  and  Toitmtge  and 

*  Poundaf^e,  in  time  to  come,  shall  not  be  taken 
'in  example  to  charge  the  lords  and  comnioni 
'  of  this  realm  with  anv  manner  of  Subsidy  iov 

*  the  safeguard  of  Calais,  Uc,  nor  for  the  dt> 

*  fence  of  th0  realm,  nor  the  safe-guaxd  of  tiie 
'  seas;  unless  it  be  by  tJie  will  of  the  lords  wiJ 
'  commons  of  the  realm,  and  tliat  by  a  new 
'  grant  to  be  made,  an3  that  in  fall  parliament 
<  to  come.'  By  tliis  appeareth  that  it  was  then 
proidded,  that  no  charge  should  be  laid  on  the 
lords  or  commons,  no  not  for  the  defence  of  the 
reulm.  but  by  grant  in  full  parhament. 

13  Hen.  4,  m.  43.  A  petition  tvas  iu  parlia- 
ment reciting,  that  there  was  an  office  granted 
of  Ahiager  within  London  and  the  suburhsof 
the  same,  with  fees  to  that  appertaining, « lie  re 
any  such  office  never  was>  nor  any  such  feei 
appertaining  thereunto;  and  that  by  colour 
thereof,  they  levy  one  half-penny  of  the  fauytr 
and  a  half-pen  ay  oTthe  seller,  and  upon  sale  of 
every  hundred  ells  of  canvass  a  penny  of  ti:e 
seller,  and  a  penny  of  the  buyer,  wrongful  I  v 
against  the  statutes  in  the  times  of  your  hieli* 
aeas*a/progeuiton  mftde  to  dbe  oootfa^,  b; 
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which  it  IS  ordained  (hat  no  uillage  nor  aid 
ihall  be  ^[rented  nor  levied  withont  assent  and 
conseot  of  the  lords  and  commons  of  your 
realm,  as  by  the  statut«>s  i^  folly,  declared; 
wherefore  they  prayed  that  such  letters  patents 
made  thereof  shAll  be  void  and  holden  for  none. 
And  this  was  granted ;  whereby  it  appeareth 
that  it  is  declared  then  in  parliameiit,  that 
those  statutes  were  and  did  contfnue;  that  no 
taillage  or  aid  shall  be  levied  without  grant  in 
parliament. 

1  Ric.  3,  c.  1.  It  is  enacted  in  the«^^e  words : 

*  Our  sovereign  lord  the  king  remembering  how 
'  the  cdromoiis  of  this  reahn,  by  new  and  un- 

*  lawful   inventions,  and    inordinate  covetize, 

*  have,  against  the  laws  of  this  realm,  been  put 

*  to  ereat  servitude  and  importunate  chaises 
^  and  exactions,  and  e<.pecia)ly  by  a  new  'im- 

*  post,  called  a  Benevolence,  whereby  divers 
'  subjects  of  this  Jand,  against  their  wills  and 

*  liberties,  have  paid  great  sums  of  money,  &c. 
'  It  is  enacted  and  ordained,  that  the  sutijects 
'  and  commons  of  this  realm  from  hencemrth 
'  shall  in  no  wise  be  charged  by  such  charges 
'  or  impositions  called  a  benevolence,  or  such 

*  like  chaiige :  and  that  such  exactions  called  a 

*  benevolence,  before  that  time  taken,  shall  he 

*  taken  for  no  example  to  make  any  such,  or 
'  any  like  cliarge,  from  any  of  his  subjects  of 
'  this  realm  hereafter,  but  shall  be  damned  and 
^  nulled  for  ever.*  By  this  it  appeareth  that  it 
is  expressly  provided  that  the  subjects  shall 
not  be  charged  by  way  of  benevolence,  which 
is  in  nature  of  a  free  gift,  nor  such  like  charge ; 
tliat  is,  no  charge  of  money  shall  be  laid  upon 
the  subjects  upon  any  pretence  %\hatsoever,  be 
it  for  defence  in  time  of  danger  or  guarding  of 
the  sea. 

The  last  and  concluding  statute  is  the  Peti- 
tion of  Right,  made  in  the  third  year  of  his 
majesty's  reign,  reciting,  tliat  it  was  enacted  by 
a  statute  made  in  the  time  of  Edward  1,  com- 
monly  called  Statu  turn  de  Tallagio  non  Con- 
cedendo,'tbat  no  taillage  or  aid  siiall  be  laid 
or  levied  by  the  king  or  his  heirs  in  this  realm, 
without  the  good-will  and  assent  of  the  arch- 
bishops,, bishops,  earls,  barons,  kni^^hts,  and 
others  the  freemen  of  the  commonalty  of  this 
realm.  And  by  a  statute  of  35  £d.  3,  That 
none  shall  be  compelled  to  make  any  loans  to 
the.  king,  because  such  loans  were  against 
reason,  and  franchise  of  the  land.  And  by 
another  statute,  that  none  shall  be  charged  by 
any  impositions  called  a  benevolence.  By 
which  stalntes,  and  other  the  good  statutes  of 
this  reahn,  your  subjects  have  inherited  the 
freedom  that  they  shall  not  be  compelled  to 
contribute  to  any  taxes,  taillage,  aid,  or  otlier 
*  like  charge  not  set  by  parliament. — And  then 
they  pray,  that  none  hereafter  be  cfimpelled  to 
make  or  yield  any  gift,  lotin,  benevolence,  tax, 
or  such  like  charge,  without  common  consent 
by  act  of  parliament.  And  after  five  other 
things  there  mentioned,  the  conclusion  is ;  *  all 
which  they  pray  as  their  rights  and  liberties.' 
Unto  which  the  king  answers,  '  Let  right  be 

*  done  M  it  detiied.'    Which  is  a  fall  and  per^ 


feet  statute,  shewing  in  this  point  the  liberty 
of  the  kingdom  prayed,  and  allowed  ;  which 
was  not  dune  without  the  advice  of  the  judges, 
whereof  I  was  one,  whose  opinions  were  then 
demanded,  and  resolved  that  the  same  did  not 
give  any  new  liberty,  but  declared  what  the  li- 
berty of  the  subject  was  in  this  ftmong<>t  others, 
that  they  should  not  be  compelled  to  be  con- 
tributory to  any  tax,  tuillage  or  aid,  not  any 
like  charge  not  set  by  parliament.  All  which 
statutes,  tliose  of  35  £dw.  1,  34  £dw.  1,  and 
14  Ed.  S,  being  in  the  negative  and  in  force, 
I  conclude  that  these  writs  to  lay  such  a  chari;e 
is  against  the  law,  and  so  the  assessment  by. 
colour  thereof  unlawful. 

Object. — Now  whereas  the  precedent  argu<« 
ments  have  been  that  the  kingdom  being  in 
danger,  therefore  these  writs  went  forth  for  the 
making  of  ships,  because  there,  could  not  be  . 
so  suddenly  any  parliament  called,  and  tiie 
parliament  is  a  slow  body,  and  the  kingdom 
may  be  lost  whilst  there  is  a  consultation,  and 
the  danger  is  conceived  to  be  very  great,  be- 
cause that  the  writ  4  Aug.  so  mentions,  that  tha 
pirates  provided  a  great  navy  to  infest  the  king- 
dom, and  it  is  fit  with  speed  to  provide  a  re- 
medy :  and  that  the  writ  of  Mittimus  mention- 
eth.  That  '  salus  reipublics  pericliubatur:' 
and  we  must  believe  these  suggestions  to  he  ' 
true,  for  the  king's  certificate   by  this  writ  is 

*  recordum  superlativum,*  as  Mr.  Solicitor  and 
my  brother  Berkley  termed  it,  and  must  leave 
it  upon  the  king's  conscience  if  it  be  nni  true, 
to  lay  such  a  charge  upon  an  untrue  suggeji- 
tion.  And  the  defendant  also  by  his  demurrer 
hath  confessed  all  the  suiigestions  in  the  writ 
to  be  true ;  therefore  it  must  be  cooclnded  t\\t 
kingdom  was  in  great  danger,  and  present  re- 
medy must  be  had  by  making  of  these  ships, 
and  must  he  commanded  by  these  writ^,  and 
not  to  stay  for  a  parliament ;  and  my  brother 
Crawley  said,  it  may  be  if  a  parliament  were 
called,  they  will  not  yield  to  the  going  forth  of 
such  writs,  although  the  kingdom  was  never  so 
much  in  danger.  "And  this  charge  ii»  re«pect 
of  the  making  of  the  defence  is  not  within  tha 
intention  of  these  statutes  ;  and  if  it  had  been 
expressly  mentioned  within  a  statute,  that  sadi 
a  charge  should  not  be  imposed,  it  had  heon 
a  void  statute,  and  contrary  to  the  laws,  that 
the  kingdom  should  not  bo  defended. 

Respons.  1. — To  all  these  I  answer,  That  the 
matter  now  in  question  is  upon  the  writ  4  Aug.* 
Whetljer  that  be  legal  or  not ;  and  the  sugi^es- 
.tions  therein  be  suthcient  or  not  for  the  writ  of 
Mittimus,  mentioning  that  *  salus  reipublicw 

*  pencUtabatur'  at  the  day  of  the  issuing  of  the 
writ  4  Aug.  which  is  a  year  and  an  half  after 
the  first  writ,  doth  not  help  it;  and  this  not 
notified  to  the  sheriff  and  inhabitants  of  the 
county- to  make  them  the  more  careful,  and  m 
a  greater  contempt  if  a  ship  were  not  provided, 
but  it  19  only  a  notification  to  tlte  barons  of  the 
Exchequer,  that  the  same  was  the  reason  that 
the  same  issued  forth. 

Respons.  «.— The  suggestions  are  not  abso- 
lute, that  any  such  danger  was,  or  such  navy 
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was  prepared  by  pirates ;  but  only  m«Dtioneth, 
*  quia  daium  uabis  iutelligi,'  that  the.  pirates 
bad  done  sucb  mischief. 

Respoos.  3. — If  such  suggestions  had  been 
absolutely  set  down,  yet  we  are  not  always 
bound  absolutely  to  believe  them;  because 
many  times  untrue  su^estions  are  put  into 
writs  and  patents ;  and  yet  it  doth  not  lie  upon 
the  king's  conscience,  neither  doth  the  law  im- 
pute any  fact  to  the  king,  that  any  such  be  i 
for  the  law  doth  always  conceive  honourably 
of  the  king,  iluit  lie  cai^iiot,  nor  will  not,  signi^ 
any  untruth  under  the  Great  Seal ;  but  be  is 
abused  therein,  and  the  law  imputelh  it  to  them 
that  so  misinformed  the  king,  and  thrust  in 
such  suggestions  into  the  Writ  or  Patent.  And 
therefore  all  patents  grounded  upon  untrue 
suggestions,  are  accounted  void. 

Hespons.  4. — That  the  demurrer  confesselh 
nothing  but  that  which  is  legally  and  well  set 
down  ;  but  if  it  be  illegal  the  demurrer  con- 
fessetJi  it  not,  but  is  well  offered  for  that  cause. 

Respoos.  5. — If  the  kingdom  were  in  danger, 
yet  a  charge  must  not  be  laid  in  general  upon 
the  subjects,  without  their  consent  in  pnriia* 
mcnt :  lor  either  the  danger  is  near,  and  then 
the  present  provision  must  be  made  by  men's 
pereons,  and  the  present  ships  of  the  kmgdom, 
which  the  king  may  command  from  all  parts  of 
the  kingdom,  as  need  shall  require ;  but  cannot 
command  money  out  of  men's  purses,  by  dis- 
training of  their  goods,  or  imprisoning  of  their 
persons.  But  if  the  danger  be  further  off,  by 
rmon  of  any  foreign  combinations,  (as  it  is 
oonceived  it  may  be  here)  that  provision  must 
be  made  of  ships  by  all  the  kingdom  for  de- 
fence; then,  as  Philip  Commines,  fol.  17.9» 
saith,  That  cloud  is  seen  afar  off,  before  that 
the  tempest  falls,  especially  by  a  foreign  war ; 
and  such  invasions  cannot  happen  so  soon,  but 
that  the  king  may  call  his  sages  together,  and 
by  consent  make  provision  for  such  defence. 

$o  I  say  here,  If  there  be  time  to  nMike 
•hips,  or  prepare  ships  at  the  charge  of  the 
counties;  then  is  there  time  onou^  for  his 
n><U®^(yt.i^l>«  pleases  to  call  his  parhament,  to. 
charge  bis  commons,  by  consent  m  parliament, 
and  to  have  a  subsidiary  aid,  as  always  hath 
been  done  in  such  cases.  And  they  are  not  so 
long  coming  or  meeting,  but  they  will  make 
provision  for  defence,  it  being  for  all  their  safe* 
tics :  For  it  appeareth  by  Coke,  lib.  9,  fol.  1, 
mi  his  epistle,  eliat  kins  Alfred  made  a  law, 
That  a  parliament  should  be  held  twice  every 
year,  and  oftner,  if  need  required,  in  times  of 
peace :  So  that  it  was  then  conceived,  that  it 
was  necessary  to  have  parliaments  to  redress 
inconveniences.-— Also  by  a  statute  made  4  Ed. 
d,'cap.  11,  it  is  enacted,  a  parliament  shall  be 
held  once  every  year,  and  oftuer  if  need  be. 
And  also  by  a  statute  made  36  Ed.  3,  cap.  10, 
it  is  enacted,  for  the  redress  of  mischiefs  and 

frie\'ance8  that  daily  happen,  a  parliament  sliall 
e  holden  every  year,  as  another  time  was  or- 
dained by  a  statute,  which,  I  think,  referreth  to 
4  £d. »,  Also  it  appeareth  by  the  jp^d  that 
was  in  the  parliament  held  ia  the  third  year  of 


his  mf^esty's  reign,  when  five  sulnidies  were 
granted,  two  of  them  to  be  paid  within  fiw 
days  after  the  session  of  pasliameot  ended; 
and  therefore  might,  at  this  case  is,  bees 
ordered  and  provi<kd  for  by  parliament  within 
7  months,  as  the  time  was  between  the  teste  of 
tlie  writ,  and  the  time  prefixed  for  sliips  to  be 
prepnoed  and  sent. 

Object.-*And  whereas  it  is  objected,  Thst 
perhaps  thfi  parliament  would  not  have  consent- 
ed, and  so  the  kingdom  might  h^ve  been  lost. 

Respons. — It  is  answered.  That  it  is  not  to 
be  presumed,  that  the  {parliament  would  desy 
to  do  that  which  is  6t  for  the  safety  and  de> 
fence  of  the  kingdom,  their  own  estates  sad 
Jives  being  in  danger,  if  the  kingdom  were  not 
sufficiently  defended:  For  it  is  a  rule,  <  Nihil 
'  iuiquiam  est  prsesumend'  in  lege.'  So  of  the 
high  court  of  parliament.  That  they  would  not 
deny  that  which  b  fitting.  But  I  confess,  I 
think  that  if  it  had  been  moved  Sn  parhament, 
they  would  never  have  consented  to  these  writs, 
sucb  never  having  been  awarded  before  since 
the  Conquest.  A  nd  if  they  had  consented,  tbej 
would  have  taken  a  C4>*urse  how  the  same 
should  have  been  made  with  the  roost  cod- 
venienoy,  and  not  to  iea^'c  it  to  a  sheriff  lo  tst 
them  how  be  would. 

Object.  -To  that  which  hath  been  ssid, 
That  this  charge  ie  not  within  the  statute,  sad 
that  a  statute  to  inhibit  such  a  diarge,  fi>r  de- 
fence were  void, 

Uespons. — I  answer,  that  it  is  true,  That  if  s 
statute  were,  that  the  king  should  not  defend 
the  kingdom,  it  were  void,  being  against  lav 
and  reason.  But  a  statute  that  money  shsll 
not  be  charged  or  levyed,  nor  thst  men  shall 
be  charged  to  make  or  prepare  ships  at  their 
own  chfl^es,  without  common  consent  in  par- 
liament, I  conceive  were  a  good  law,  and  Mfftc^ 
able  to  Uw  and  reason.  And  the  king  may  by 
parliament,  restrain  himself  from  laying  such  s 
charge,  but  by  consent  in  parliament  And 
then  the  king  being  a  just  and  nious  kiog,  as 
ever  governed  the  kingdom,  which  we  that 
serve  in  his  courts  of  justice  have  daily  espe- 
rience  of,  would  not  assent  unto,  or  suffer  soy 
such  charge,  if  he  were  truly  infonofed  the  im- 
posing of  this  charge  were  a^nst  any  one  ls« 
of  his  kingdom,  as  this  is  against  so  many ;  bst 
would  say,  as  it  is  said  of  the  statute  made  S5 
£d.  1.  That  the  pope  should  not  be  permitted 
to  present  to  benefices ;  That  he  was  bouod  by 
his  oath  to  see  that,  and  other  laws  in  force, 
and  not  repealed,  to  be  performed  ^  That  hi 
would  not  suffer  such  charges  to  be  laid,  con- 
trary to  the  laws  and  statutes  of  his  reaba: 
And  would  do  as  the  late  famous  queen  £li>. 
did,  when  having  required  a  charge  upon  direis 
of  her  subjects,  by  particidar  letters  from  the 
lords  of  ber  council,  of  several  sums  of  moncf 
for  present .  help  towards  her  wars  in  Ireland, 
hearing  tliat  one  of  her  judges,  beii^  con  vented 
before  her  lords  for  the  payment  of  it,  thereby 
discouraging  others  to  pay  it,  answered  it  was 
against  the  laws,  that  the  tame  shoald  be  im- 
posed, there  being  aa  cxproitstatateafsiwt'^ 
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which  ha  being  a  judge,  was  bound  by  hia  oath 

to  sivuify ;  he  beini;,  aa  much  bh  in  him  wbs,  to 
be  a  conservator  of  the  queen's  oath  in  that 
bchulf.  The  queen,  I  say,  was  very  angry  that 
(uch  an  imposition  had  been  laid  against  law, 
and  commanded  it  should  be  stopped  from 
farther  gathering ;  and  to  some  that  had  paid 
ilicir  moneys,  t))e  same  was  restored.  And 
iiierefore  the  principal  and  only  fault  in  the 
charging  of  his  subjects  by  these  writs,  if  they 
be  unlawful,  as  1  conceive  they  are,  is  in  those 
that  devised  them,  and  informed  him  that  they 
nere  lawful,  and  such  as  hia  progenitors  had 
from  time  to  time  used  to  send  foith ;  and  in 
ills  judges  who  have  affirmed  it  to  be  lawful : 
Therefore  upon  this  point  I  conclude,  That 
this  chan^,  by  this  writ,  is  illegal ;  and  is  no 
tutiicient  cause  to  charge  the  defendant. 

Object.— Whereas  it  hath  been  much  urged 
and  argued  by  Mr.Solhcitor,  and  Mr.  Attorney, 
Tiuii  this  writ  is  warraiited  by  the  king's  prero- 
gative and  power-royal  to  send  forth  such  writs 
for  defence  and  safety  of  the  kingdom  in  time 
or  danger. 

To  this  I  answer.  That  I  do  not  conceive 
tliere  is  any  such  prerogative ;  for  if  it  were  a 
prerogative,  I  should  not  offer  to  speak  against 
It:  for  it  is  part  of  our  uatbs,  that  are  jiKlges, 
to  maintain  tlie  king's  prerogative  to  the  best  of 
>ur  skill,  and  not  to  su6fer  «the  same  to  be  di- 
niaished.  But  if  it  he  as  I  have  argued,  That 
s  against  the  common  law,  and  neainst  so 
nany  statutes,  that  the  subjects  shouUl  be  in* 
breed  to  sustain,  or  to  contribute  to  any  charge, 
vithout  the  special  consent,  or  common  assent 
a  parliament,  then  there  is  no  such  preroga« 
ire  ;  for  whatsoever  is  done  to  tlie  hurt  or 
rrong  of  the  subjects,  and  against  the  laws  of 
ht  land,  the  law  imputeth  that  honour  and 
ustice.to  the  kio^,  whose  throne  is  established 
y  justice,  that  it  is  accounted  not  done  by  the 
iog,  but  by  some  untrue  and  unjust  inform  a* 
ons.  This  appeareth  by  the  authorities  of 
or  books  ;  for  Uracton,  lib.  3,  fol.  107,  who  is 
Q  ancient  writer  in  our  law,  said  <  Nihil  aliud 
potest  rex  in  terris,  cum  sit  Dei  minister  et  vi- 
carius,  quam  de  jure  potest  ;*  and  there  a  little 
ter«  *  Itaq;  potestas  juris  sua  est,  et  non  in- 
jurtx,  cum  sit  author  jaris,  non  debet  inde 
injurias  nasci  occasio,  unde  jura  naacuntur.' 
r£dw.  Coke,  in  the  11th  book  of  his  Reports, 

the  case  of  Magdalen  College,  where  the 
lestion  was,  whether  queen  Ehzabeth  having 
ken  a  long  lease  of  a  college,  being  conceived 

be  against  the  statute  IS  £liz.  it  was  sought 

be  maintained  by  her  prerogative,  but  re- 
ived it  could  not,  it  being  agamst  a  statute, 
'  which  she  was  bound,  tliough  not  named, 
id  there  fol.  78,  it  is  said,  *  hoc  solum  rex  non 
>ntest  facere,  quod  dob  potest  injuste  agere.' 
owden's  Comment,  fol.  346,  947,  in  tlie  lord 
irkley's  case  it  is  said,  That  the  premgative 
the  king  ttaunot  do  wrong,  and  his,prerr»ga- 
e  cannot  be  any  warrant  to  do  any  wrong  to 
y,  Plowdan's  Comment,  fol.  487,  in  Mit- 
ell's  case,  it  is  said  by  justice  Harper,  although 
9  coinmon  kw  doth  allow  naoy  f  rercgativte 


to  the  king,  yet  it  doth  not  allow  any,  that  b« 
shall  hurt  or  wrong  any  by  his  prerogatii'e.  31 
£d.  3,  fol.  47,  the  earl  of  Kent's  case,  it  is  said, 
That  if  the  king,  under  his  great  seal,  do  make 
any  grant  to  the  hurt  of  any  other,  he  shall  re- 
peal and  avoid  it,^ttre  regis ;  for  the  king  is  ao* 
counted  to  be  abused  by  ui)truesuggestionii,when 
he  is  drawn  to  do  any  wrong  to  liie  hurt  of  any 
ether ;  much  more  I  say,  when  he  is  drawn  to  do 
any  thing  to  the  hurt  of  his  subjects  in  general.  Sir 
Ed.  Coke,  lib.  11,  fol.  86,  iu  Darcie's  case,  it 
is  said.  That  every  grant  of  the  king  hath  this 
condition  annexctl  unto  it, '  lacite  aut  expresse, 
'  ita  quod  patria  per  doiiationem  illaro  magis 
'  solito  non  oneretur,  sen  gravetur.'  The  book 
called  Doctor  and  Student,  fol.  8,  setting  down. 
That  the  law  doth  vest  the  absolute  property  of 
every  man's  goods  in  him,  and  that  they  cannot 
be  taken  from  him  but  by  his  consent,  saith^ 
That  js  the  reason  that  if  they  be  taken  from 
him,  the  party  shall  answer  the  full  value  there- 
of in  damages.  And  sure  I  conceive,  that  the 
party  that  doth  this  wrong  to  another,  shall  be- 
sides the  damages  to  the  party,  be  imprisoned, 
and  pay  a  6nc  to  the  king;  which,  in  the  King's 
Bench,  is  the  tenth  part  of  as  much  as  he  pay- 
^th  to  the  party.  So  then,  if  the  king  will  pu- 
nish the  wrong  of  taking  of  goods^  without  con- 
sent, between  party  and  party ;  much  more  will 
be  not  by  any  prerogative  take  away  any  man's 
goods,  without  his  consent,  particular  or  ge- 
neral. 

So  I  conclade,  that  I^nceive,  that  there  ii 
not  nny  such  prerogative  to  award  such  writs 
to  command  men  to  sustain  such  charge,  as  to 
be  contributory  to  it ;  and  to  be  distrained  and 
imprisoned  for  not  payment  thereof — Also  I 
conceive.  That  this  is  not  an  act  of  royal 
power;  for  if  it  be  illegal  to  impose  such  a 
charge,  then  it  is  not  accounted  as  a  mat- 
ter of  royal  power,  but  as  a  matter  done  upon  . 
an  untrue  suggestion,  and  a  matter  of  wrong 
done :  and  wrong  is  not  imputed  to  the  king, 
for  he  can  do  no  wrong;  but  it  is  imputed  to 
them  that  advised  him  to  this  course. 

Royal  power,  I  account,  is  to  be  used  in 
cases  of  necessity,  and  imminent  danger,  when 
ordinary  courses  will  not  avail ;  for  it  is  a  rule, 
<  Non  occurrendum  est  ad  extraordinaria,  ' 
^  quando  fieri  potest  per  ordinaria ;'  asin  cases 
of  rebellion,  sudden  invasion,  and  some  other 
cases,  where  martial  law  may  be  used,  and  may 
not  stay  f<^r  legal  proceedings.  But  in  a  time 
of  peace,  and  no  extreme  necessity,  legal 
courses  must  be  used,  and  not  royal  power. 
Therefore,  whereas  in  the  statute  of  31  IIen«  8, 
cap.  d,  which  was  made  upon  the  suppression 
of  abbeys,  when  rebellions  were  begun  to  be 
stirred,  it  is  recited,  That  sudden  occa&ions 
happening,  which  do  require  speedy  remedies, 
and  for  lack  of  a  statute,  the  king  was  enforred 
to  use  royal  power ;  it  was  enacted  for  the  rea^- 
sons  therein  mentioned.  That  the  king,  by  the 
advice  of  bis  counsel  therein  named,  two  hi* 
shops,  two  diief  justices,  and  divers  others,  or 
the  major  part  of  them,  by  his  proclamation, 
may  make  ordioance  for  punishing  of  offeocesn  * 
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mnd  lay  penalties,  which  should  have  the  force 
of  a  law,  with  a  promise  that  thereby  no  man's 
life,  lands  or  goods,  sjiould  be  touched  or  im- 
peached, so  that  therein  royal  povver  was  forti- 
fied by  a  'Statute :  yet  that  statute  took  care 
that  DO  man's  life,  lands  or  goods,  should  be 
taken  or  prejudiced;  and  that  statute  was 
thought  inconvenient,  and  therefore  the  same 
hy  a  statute  of  1  £d.  6,  was  repealed. — So 
Bracton,  lib.  2,  cap.  24,  fol.  55.  And  the  same 
is  cited  in  Cuke,  lib.  7,  fol.  11,  in  Calvtn*s 
Case,  '  Regis  corona  est  facere  justitiam  et  ju- 
^  dicium,  et  tenere  pacem,  sine  quibus  corona 

*  consistere  non  potest,  nee  tenere.' — Coke, 
lib.  7,  fol.  5,  in  Calvin's  Case,  cited  out  of  For- 
Xescue,  *  Rex  ad  tutelam  corporum  et  bonorum 

*  erectus  est ;'  which  being  so,  he  cannot  take 
away  mens  goods,  or  charge  them  without  their 
consent,  by  any  prerogative  or  royal  power. 

Also  there  can  be  uo  such  necessity,  or  dan- 
ger conceived,  that  may  cause  these  writs  to  be 
awarded  to  all  counties  of  England,  to  prepare 
•hips  at  such  a  charge,  and  with  such  men  and 
ammunition,  without  consent  in  parliament; 
for  the  laws  have  provided  means  for  defence 
in  times  o{  danger,  without  taking  this  course : 
/or  that  the  king  hath  power  to  command  all, 
or  any  persons  of  his  kingdom,  to  attend  with 
arms  at  tlie  sea-coasts,  to  defend  the  coasts,  or 
any  other  parts  of  the  kingdom ;  and  also  by 
his  officers,  to  make  stay  or  arfest,  sdl  or  any 
the  ships  of  merchants,  and  others  having  ships; 
or  as  many  as  he  pleaseth  to  go  with  his  navy, 
to  any  parts  of  his  kingdom,  for  defence  there- 
of; and  to  attend  those  to  whom  he  appointed 
the  guard  of  the  seas,  or  the  sea-coasts,  nt  such 
times  and  places  as  they  should  appoint.  And 
this  has  been  always  taken  and  conceived  to  be 
sufficient  for  defence,  against  any  prince  what- 
soever ;  and  yet  the  same  was  in  times,  when 
the  navy  of  England  was  not  so  strong,  as  now 
by  the  blessing  of  God  and  the  good  providence 
of  his  majesty  it  is. — ^That  this  course  was  then 
80  taken,  appearetb  by  divers  records,  viz.  23 
£d.  1,  m.  4,  the  Record  recitetb,  That  the 
French  king  had  prepared  a  great  nnvy  upon 
the  sea,  and  purposed  to  invade  the  kingdom, 
'  et  lingukm  Aoglicanam  de  terra  delere ;'  and 
thereupon  the  king  commanded  all  the  ships, 
and  men  with  arms,  to  be  in  readiness  to  de- 
fend the  kingdom. 

Rot.  Scot.  10  Ed.  3,  m.  16,  recitetb.  That 
certain  galleys  in  parts  beyond  the  seas,  were 
preparea  with  provisions  of  men,  4itnd  arms, 
ancf  other  necessaries  of  war,  and  ready  to  in- 
vade the  land  :  Command  wus,  that  divers  ships 
should  be  in  readiness  to  defend  the  sam^ ;  and 
the  ships  of  the  ports  of  Ireland  to  be  sent  into 
England  to  help  to  defend  the  kingdom. 

Scot.  10  Ed.  3,  m.  22.  A  writ  was  to  the 
bailiff  of  South  Wales,  (reciting,  That  the  Scots 
and  divers  others  confederating  together,  pre- 
pare themselves  to  arms  and  ships  in  a  great 
number,  and  intend  to  invade  the  kingdom)  to 
command  them  to  have  one  ship  ready  upon 
the  sea  to  defend  their  coasts.  The  like  writ 
was  then  to  North  Wales. 


Aim'  12  £d.  3,  m.  10.  A  writ  to  the  mayor 
of  London  :  <  Quia  hostes  nostri  io  galleis  cum 

*  multitudine  non  modica  congregati  in  diversii 
'  partibus  regni  hosiiliter  iogressi  sunt,  et  cirj. 

<  tatem  predict'  celeriter  si  -possant  invaderc 

<  proponunt.'  The  king  commandeih  them  to 
shot  up  the  dty  towards  the  water,  and  to  put 
ail  their  men  in  arms  ready  to  defend,  &c. 

Ahn*  13  Ed.  3,  m.  13.  A  writ  to  the  bail:^ 
of  Great  Yarmouth :  '  Quia  pro  certe  didic- 
^  mus  quod  hostes  nostri  Franc'  et  adbaereotet 
^  eisd'  galleas  et  naves  guerrinas  in  copiosa 
'  multitudine  in  partibus  exteris  com^regarunt, 
'  et  iis  homines  ad  anna  parari  iaciant,  et  pro- 

*  ponunt  se  movere  versus  regnom  nostrum  et 

*  navig*  regni  nostri  et  portus  prope  nrare  &i- 
^  tuat'  pro  viribus  destruere^et  id'  regp'im  inva- 

*  dere,  &c.'  command  the  same  town  to  pre- 
pare four  ships  with  140  men,  &c. — At  lU 
same  time  writs  went  forth  to  twenty  ot^ier 
towns  upon  the  sea-ooasts.  Franc.  26  £d.  S, 
m.  5.  Writ  to  the  eari  of  Uuntio^don  v-d 
others,  *  Quia  adversarii  nostri  Francis  nos  a 

*  regnum  nostrum  invadere  machinaotes,  raa^^ 

*  num  navigiiun  przsparari  fecer*  et  annari,  ot 
'  dum  ad  regnum  nostrum  Angli«  subito  aitra- 

*  hend'  sed  ad  nos  et  dominiom  nostrum  ct  to- 
'  tarn  nationem  Anghcanam  pro  viribus  sab- 
'  vertend'  &c.'  commanding  them  to  guard  ail 
the  sea-coasts  of  Kent,  and  to  array  all  men  o 
be  ready  with  arms  to  defend  the  sea-coasts. 

5  Hen.  4;,  m.  28.  A  commisaioa  is  to  li.> 
mas  Morley  and  others :  '  Quod  com  inimia 

*  nostri  Frandss  Britan'  Scot*  et  al'  sibi  adiut- 
'  rentes  inter  se  obligati  magna  potenda  ar- 

<  mat'  super  mare  in  asstat.  prox*  futur'  ordins- 

<  verunt  regnum  nostr'  Angljs  invadere,  ^c' 
conmianding  them  to  array  men  with  arms  t? 
defend,  &c. 

4  Hen.  8,  par.  2.  The  king  by  prochunaL^r 
to  the  county  of  Kent,  sheweth,  that  it  is  cose 
tb  his  knowledge  of  certain,  that  his  aoaeu: 
enemy,  the  French  king,  hath  prepared  and  p-j*. 
in  readiness  a'great  and  strong  navy,  fumisikM 
with  men  of  war,  to  invade  the  kiogdom  ot 
England  ;  the  king  appoints  the  lord  of  Aber- 
gavenny and  others,  to  put  men  in  array,  and 
to  be  ready  to  defend  that  coimty. 

Anno  1588,  when  tlie  great  invasion  was  hj 
the  navy,  termed  The  Invincible  Navy,  i^ktrn 
was  foreseen  long  before,  this  course  of  pref u:- 
ing  ships  by  every  county  of  the  kingdom  ms 
not  appointed;  yet  in  all  these  times,  vlea 
there  appeared  so  great  danger  of  intasA  . 
there  never  went  any  such  writ  into  any  ot'  r  n 
counties  of  England,  to  provide  ships :  But  lue 
navy  of  England,  and  army  of  England,  was  :> 
ways  accounted  sufficient  ibr  the  defence  of  the 
kingdom. 

So  I  conclude  this  point,  thA  I  conceive  ti/f 
course  cannot  be  takep  by  any  prerogative  it 
royal  power,  nor  any  allegation  of  necessity  bi 
danger. 

For  the  fourth  point,  I  conceive,  that  if  a 
were  legal  to  lay  such  charge  upon  maritime 
parts;  yet  to  chaise  an^  inland  county  with 
makiog  of  shipa^  and  furnithiog  them  with  marc 
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'  defence  ought  to  be  borne  by  all  in  general/ 
This  I  hold  to  be  agreeable  to  law  and  reason  ; 
this  opinion  I  do  still  and  shnti  always  main- 
tain ;  fur  where  tlie  kingdom  is  In  danger,  the 
king  may  eooiraand  every  person  of  his  king- 
dom with  all  hn  force  to  come  and  defend  it  at 
all  times  and  in  all  places  of  his  kingdom  where 
he  pleaseth  ;  and  the  king  is  the  sole  judge  of 
the  danger,  and  of  war  and  peace ;  and  if.any 
do  not  perform  his  commands  therein,  he  is 
fioeabie  and  punishable  in  a  deep  manner. 
The  second  was  in  Feb.  1636,  which  is  thus, 

*  That  when  the  ^und  and  safety  of  the  king- 

*  dom  in  general  is  concerned,  atid  the  whole 
'  kingdom  in  danger,  his  majesty  may  by  writ 
'  under  the  great  seal  of  England  command  all 
'  his  subjects  of  this  kin^^dom  at  their  charges 

*  to  provide  and  furnish  such  number  of  ships 
'  with  men,  victuals  and  ammunition,  and  for 

*  such  time  as  his  majesty  shall  think  fit,  fer  the 
<  defence  and  safeguard  of  the  kingdom  from 
'  €uch  danger.     And  that  his  majesty  may  com- 

*  pel  the  doing  thereof,  in  case  of  refuttal  and 

*  refractoriness.  And  that  in  this  case  his  ma- 
'  jcsty  la  sole  judge  of  tie  danger,  and  when  and 

*  how  the  same  is  to  be  prevented  and  avoided.' 

To  ibis  opiitiun,  I  confess,  I  then  «%ith  (he 
rest  of  the  judges  sul scribed  my  hand;  but  I 
then  dissented  to  that  opinion,  and  then  signi- 
fied my  opinion  to  be,  that  such  a  charge  could 
not  be  laid  by  any  such  writ,  but  by  parlia- 
ment ;  and  so  absolutely  in  thut  point  one 
other  did  agree  with  me,  and  dissented  from 
that  opinion  ;. and  four  others,  in  some  other 
particulars,  from  that  which  was  sui>srrihed. 
I]ut  the  greater  part  seeming  absolutely  to  be 
resolved  upon  that  opinion,  some  of  them 
aftirming  that  they  ban  s(  en  divers  records  and 
precedents  of  snch  vvrjt'>,  satisfying  then)  to  be 
of  iliat  judgment ;  I  was  pressed  to  subscribe 
with  them,  for  that  the  major  part  mu^t  involve 
the  rest,  as  it  was  said  to  be  usual  in  cases  of 
difference,  and  for  that  the  lesser  pumber  must 
submit  to  the  major,  although  they  varied  in 
opinion  ;  as  it  is  in  our  court,  if  three  judges 
agree  in  opinion  against  one,  or  two  where  there 
are  five  judges,  judgment  is  to  be  entered  pet 
curiam,  if  the  major  part  a^ree,  and  the  otner 
are  to  submit  to  it  i  and  ia  ca^es  of  conference, 
and  certi.'icate  of  their  opinions,  if  the  greater 
part  did  a^ee  and  subscnlte.  the  rest  v,ere  to 
subonfit  their  opinions.  And  (his  by  moreantient 
judges  than  myself  was  affirmed  to  be  the  con- 
tinual practice :  And  thtit  it  was  not  fit,  especi- 
ally in  a  case  of  this  nature  so  much  concerning 
the  service  of  tht;  kmg,  for  some  to  subscribe, 
and  some  to  forbear  their  subscriptions:  And 
that  althf>ttgh  we  did  subscribe,  it  did  imt  bind 
ns,  but  that  in  point  of  judgment,  if  the  cas^ 
came  in  questitm  judicially  be  fore  us,  we  should 
give  our  judgtnents  as  we  should  see  cause -after 
the  anijumeiits  on  both  sides,  and  we  were  not 
bound  by  this  sudden  resolution. 

Ilereupon  I  consented  to  subscribe;  but  I 
then  said,  thatin  the  mean  time  the  king  might 
be  misinformed,  by  our  certificate  under  our 
hvidSf  concaving  m  all  to  a^ree  together  and 


to  give  him  this  advice  under  onr  hands,  and 
not  know  there  was  any  dis-assented  or  was 
doubtful ;  but  it  was  then  said,  the  king  shonld 
be  truly  informed  thereof;  and  thereupon  we 
that  dis-assenr,  did  subscribe  our  hands  with 
such  protestations  as  aforesaid,  only  for  con- 
formity, although  contrary  to  the  opinion  I  then 
conceived. 

But  this  being  before  arguments  heard  on 
either  side,  or  any  precedents  seen,  I  hold  that 
none  is  bound  by  that  opinion.  And  if  I  had 
been  of  that  opinion  absolutely,  now  having 
heard  all  the  arguments  on  both  sides,  and  the 
reasons  of  the  king's  counsel  to  maintain  this 
writ,  aad  why  the  defendant  is  to  be  charged  ; 
and  the  iirguments  of  the  defendant's  connsel 
against  the  writ,  and  their  reasons  why  the  de- 
fendant should  not  be  chained  to  pay  the  money 
assessed  him  ;  and  having  duly  considered  of 
records  and  precedents  cited  and  shewed  unto 
me,  especially  those  of  the  king's  side,  I  am 
now  of  an  absolute  opinion  that  this  writ  is  ille« 
gal,  and  declare  my  opinion  to  be  contrary  to 
that  which  is  subscribed  h}f  us  all.  And  if  I 
had  been  of  the  same  opinion  that  was  sub- 
scribed, yet  upon  better  advisement  being  abso- 
lutely settled  m  ray  judgment  and  conscience  in 
a  contrary  opinion,  I  think  it  no  shame  to  de^ 
dare  that  I  do  retract  that  opinion,  for  huma" 
num  est  errare,  rather  than  to  argue  against  ray 
own  conscience.  And  therefore  noncrhaving, 
as  I  conceive,  removed  those  difficulties,  I  shall 
proceed  to  my  argument,  and  8he<v  the  reasons 
of  inv  opinion,  and  leave  the  same  to  my  lords 
and  brothers.  Not  one  precedent  nor  record 
in  an)  precedent  time,  that  hath  been  produced 
or  shewed  unto  me,  that  doth  maintain  any 
writ,  to  lay  such  a  chaise  upon  any  county  in- 
land or  maritime. 

I  have  examined  this  particular  writ,  and  the 
several  parts  thereof;  and  do  conceive  it  is  il- 
legal, and  not  sufficient  to  groDnd  this  charge 
upon  the  defendant. 

1.  The  motives  of  this  writ  are  not  sofficifnt 
to  cause  such  h  writ  to  be  sent  forth.  2.  The 
command  of  the  wtit  to  prepare  a  ship  at  the 
charge  of  t(;e  inhabitants,  which  mentions  vie* 
tuals  and  men,  is  against  the  cummon  laws  and 
statutes  of  this  kingdom.  3.  That  to  lay  a  ' 
charge  of  finding  victuals,  and  wages  of  soldiers 
and  mariners,  is  illegal,  and  contrary  to  the 
common  laws  and  divers  statutes.  4.  The 
power  of  assessment  given  to  the  sheriff  alone,, 
and  to  distrain  fur  this,  is  illegal,  and  not  war- 
ranted by  any  precedent.  5.  The  power  of  im- 
prisoning is  illegal,  find  contrary  to  divers  sta- 
tutes, and  not  wurranted  by  the  precedents. 
6.  1  hat  the  preclose  of  the  writ,  and  the  prac- 
tice of  it,  is  contrary  to  itself,  and  oppotitum  in 
ohjecto.  7.  If  tliis  writ  were  legal,  yet  the  man* ' 
ner  of  the  assessment  by  the  sheritt  as  it  is  cer- 
tified, is  not  warranted  by  this  writ;  conse- 
auehtly  the  sum  cannot  be  demanded  of  the  de* 
fondant  by  virtue  of  t  his  writ.  8.  'J'hat  the  Cer- 
tiorari and  Sci'  Fac'  issued  not  legally,  ana  con- 
sequently no  judgment  can  be  g;iven  agaimt  tli(B 
defendant  Cherenpafi, 
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tttitil  I  lifid  perased  all  these  records  sent  me 
hj  the  kind's  cauiisel,  and  satisfied  my  judg- 
ment thereiir.    / 

•  But  now  I  answer,  that  if  there  were  any 
ftuch  precedent  (as  I  shall  shew  there  was  not 
one  shewed  to  me)  to  prove  this  wr^c  to  be 
usual,  yet  it  were  not  material ;  for  now  we 
are  not  to  argue  what  hath  been  done  de  facta, 
for  many  things  have  been  done,  which  were 
never  all(/%ved ;  but  our  question  is,  what  hath 
beeu  done,  and  may  be,  de  jure.  And  then, 
{IS  it  is  sakl  in  Coke,  hb.  4,  fol.  13,  in  Witton's 
Co^,  it  is^  said  *  Multitudo  en  anrium  non 
parit  errori^patrocinium  i*  and  lib.  4,  foi.  94,  in 
Slade's  Case;  multitude  of  precedents,  unless 
they  be  confirmed  by  judicial  proceedings,  in 
cour(6  of  record,  are  not  to  be  regarded ;  and 
none  of  these  were  ever  confirmed  by  judicial 
record,  but  complained  of. 

But  to  give  a  more  clear  answer  unto  them, 
I  say  that  in  my  opinion,  upon  view  and  senoa^ 
reading  of  all  the  records  that  have  been  sent 
.  xne  on  die  king^s  part ;  for  I  have  read  them  all 
over  verbaiiniy  and  I  presume  they  sent  all  they 
conceived  to  be  material,  and  I  have  taken 
notes  of  every  one  of  them,  and  diligentljr  con* 
sidered  of  them,  I  conceive*  that  there  is  not 
imy  precedent  or  record  of  any  such  writ  sent 
to  any  sheriff  of  any  inland  county  to  com- 
mand the  makini;  of  ships  at  the  charge  of  the 
county  ;  but  this  is  the  first  precedent  that  ever 
was  smce  the  Conquest  that  is  produced  in  this 
kind. 

But  it  is  true,  that  before  ^5  Ed.  1,  there 
have  beeu  some  writs  to  maritime  towns  and 
ports,  and  other  towns,  as  London,  &c.  where 
they  have  had  ships  and  mariners,  to  provide 
and  prepare  ships,  and  to  send  them  to  such 
jilaces  as  the  king  pleased  to  appoint,  upon 
any  just  cause  of  fear  of  any  danger,  for  the 
defetice  of  the  sea  «nd  kingdom:  and  great 
reason,  thnt  they  having  ships  and  masters  of 
ships  and  mariners,  should  be  at  the  king's 
command,  to  bring  all  or  as  many  as  he  pleas- 
eth  for  the  defence  of  the  sea  and  kingdom, 
being  those  that  had  the  most  benefit  of  the 
;  aeas,  and  likely  to  have  the  ^^eatest  loss  if  the 
tea  and  coast  were  not  daily  guarded ;  and 
tho0e  were  appointed  most  commonly  to  be  at 
the  king's  charge,  but  sometimes  upon  neces- 
jity  they  were  appointed  to  be  at  the  charges 
of  the  towns  and  ports  adjoining  :  which  I  think 
-was  the  true  cause  of  the  complaint  in  parlia- 
meat  in  S5  Ed.  1,  and  of  the  making  rhxit  sta- 
tute for  the  staying  of  that  course ;  for  there 
is  no  record  of  any  such  writs  afterwards  in 
Edward  l*s  time,  after  that  statute  to  maritime 
towns,  to  prepare  or  send  ships  at  the  charge 
of  the  towns. 

But  in  the  time  of  Ed.  3,  then  the  war  being 
between  him  and  the  French  king  in  an n is  10, 
11,  13,  et  13  of  that  king,  where  tlie  most 
writs  awarded  to  maritime  town^,  to  send  ships 
at  their  charges  sufficiently  furnished;  nnd 
those  I  think  were  the  principal  cause  of  the 
making  of  the  statute  of  14  Ed.  3,  cap.  1. 
Attd  a&er  that  staluce  so  such  writs,  nor  any 


commissions  for  that  pui^pose  were  awarded  in 
any  maritime  towns,  or  mland  towns,  for  the 
making  of  ships,  but  one ;  which  record  «» 
much  pressed  by  Mr.  Attorney,  and  aftenrards 
by  my  brotlier  Weston,  and  my  brother  Berk- 
ley, to  pn>ve,  that  this  course  was»  and  rn^k 
be  practised  after  the  statute  of  14  Ed.  3,  for 
sending  forth  such  writs,  and  allowed :  but 
that  record  is  fully  satisfied,  for  it  was  grounded 
upon  an  ordinalice  of  parliament  in  1  Rich,  e, 
m.  53,  that  all  antient  cities,  burrouEb,  asdi 
towns,  that  would  then,  sliould  have  tbeir 
charters  confirmed  without  any  charge  of  fise, 
save  only  to  make  a  ship  of  war  for  defence  of 
the  realm  :  so  this  was  not  compulsory  to  anj, 
but  voluntary  to  those  that  would- have  ibcrL* 
berties  confirmed.  And  afterwards,  in  1  Hen. 
4,  commissions  were  awarded  for  making  sod 
vessels  of  war;  but  those  issuing  forth  without 
any  ordinance  of  parliament,  were  complained 
of  in  parliament  S  Hem  4,  and  no  such  wntsi 
issued  forth  in  any  age,  to  any  maritime  to«as! 
to  make  ships,  or  prepare  ships  at  their  om] 
chaige  for  the  king's  service,  until  these  late 
writs. 

This  general  answer  I  give  to  all  the  recordi; 
and  BOW  I  shall  take  a  short  view  of  nlj  ix 
records  that  have  been  cited  and  sent  to  ipe, 
and  leave  them  to  the  judgment  of  my  IcrtIs 
and  others,  if  any  of  them  prove  these  vr:u 
usual  and  legal. 

6  Joh.  m.  1.  3  JoK.  m.  3,  14  Joh.  m.  C,  li 
Job.  m.  7.  Three  of  these  are  to  arrest  ird 
make  stay  of  ships,  that  they  should  not  p 
out  of  the  kingdom,  but  to  W  ready  for  i^:t 
king's  service;  and  the  other  was  to  bringsbps 
of  particular  towns  to  the  mouth  of  tlie  Thames 
for  the  king's  service. 

19  Joh.  m.  4.  A  commission  to  guard  tie 
seas  to  Joh.  de  Marshal,  and  to  the  ^hf  rif  >': 
the  county  of  Lincoln,  and  to  idl  othtrb  lo::- 
tend  his  conmiands. 

15  Joh.  Writ  to  the  barons  of  the  cinqi^ 
ports,  and  divers  other  towns,  to  have  tic* 
ships  ready  for  the  king's  service. 

14  Hen.  3,  m.  14,  14  Ilcn.  3,  m.  5.  A  «« 
to  the  bailiff  of  Portsmoi^th,  to  prepare  or4 
ga'ley.  A  commission  to  the  sbcriA'  of  R" 
Chester,  and  another  to  the  sheriff  of  Kent  c 
cause  all  men  to  be  in  arms  in  that  countr,  afi^ 
to  assess  them  what  arms  they  should  find. 
'  48  Hen.  3,  m.  4.  A  writ*  to  the  sheriff  of 
Norfolk,  commanding  him  to  cause  them  ap- 
pointed to  attend  all  the  coasts  in  that  countr. 
who  having  served  40  days  intended  to  depar. 
that  they  should  stay  eight  dajs  longer  l* 
reason  oi  the  danger,  and  longer,  if  ucol  r^ 
ouired.  The  like  were  sent  to  the  shenih  (i 
Sufifolk  and  Essex. 

48  Hen.  3,  m.  «.  A  w-rit  to  the  mayor  tJ 
Bedford,  commanding  him  to  provide  for  tbe 
expences  of  them  thiit  were  sent  fipom  thenrt 
for  the  guarding  of  the  seas;  yet  it  is  bat  ftf 
eight  days  more  after  the  date  of  the  »Tit 

48  Hen.  3,  m.  3.  A  writ  to  tbe  men  of 
Essex,  Norfolk,  and  Suffolk,  appointed  to  it^ 
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lend  for  the  guarding  of  the  sea-coasts,  recittng, 
that  the  king  had  appointed  T.  de  M.  '  Custod' 
*  maris  et  part'  maritim''  within  their  counties, 
commanding  them  to  assist  him,  and  to  perform 
therein  what  he  required. 

48  Hen.  3,  ra.  7.  A  writ  to  the  sheriff  of 
Cambridge  and  Huntingdon,  to  command  all 
men  of  tnose  counties,  able  to  bear  arms^  to 
come  to  tlie  king  to  London. 

25  £d.  1,  m.  5.  A  writ  to  those  of  Essex, 
Norfolk,  and  Suffolk,  reciting,  that  such  per- 
sons were  appointed  '  ad  custod'  maritim'  in 
those  parts,  commanding  them  to  attend  them. 
Another  to  the  sheriffs  of  Norfolk  and  Snffolk, 
reciting,  that  certain  constables  were  appointed 
to  assess  men  at  arms,  sufticient  for  the  guard- 
ing of  the  sea-coasts,  commanding  them  to  dis- 
train and  compel  them  assessed  to  go. 

24  Ed.  1,  ro.  17.  Writs  to  the  sheriffs  of 
Lincoln,  YcA'k,  and  Northumberland,  reciting, 
that  he  had  commanded '  A .  de  B.ad  congregand' 
'  et  capiend'  centum  naves,'  between  Leigh  nnd 
Berwick,  <  et  ad  homines  potentes  in  eisd' 
pouendV  commanding  them  to  assist  him 
therein. 

34  Ed.  1,rot.  63.  A  writ  out  of  the  Exche- 
quer to  Adam  de  Gaerdo  *  et  aliis  gardianis' 
of  the  sea-coasts  in  the  county  of  Southampton, 
to  distrain  the  abbot  of  Heading,  to  find  horses, 
which  be  was  assessed  at  for  that  service. 

34  Ed.  ],  m.  16.  Writs  to  all' archbishops, 
bishops,  earis,  &c.  in  the  counties  of  Somerset, 
Devon »  and  Cornwall,  to  attend  with  their 
horsemen  and  footmen,  for  defence  of  the  sea- 
coasts  in  those  parts,  when  they  shall  be  re- 
quired by  the  guardian  of  those  coasts. 

34  Ed.  1,  m.  71.  A  writ  out  of  the  Exche- 
ouer,  directed  to  all  archbishops,  bishops,  earls, 
&c.  in  the  county  of  Norfolk,  reciting,  that 
Peter  de  Rutlin  was  appointed  '  ad  custotiiend* 

*  partium    maritimar*    illarum,'    commanding 
tfaem  to  assist  him. 

34  Ed.  1,  rot.  78.  A  writ  out  of  the  Ex- 
chequer to  the  sheriff  of  Berks,  reciting,  that 
the  king  was  informed  by  Adam  de  Griden, 
guardian  4>f  the  sea-coasts  in  the  county  of 
Southampton,  that  tbose  men  in  the  county  of 
Berks,  who  were  assigned  to  come  to  the  de- 
lending  of  die  sea-coasts  in  those  parts,  came 
not  as  ti)ey  were  warned,  commanding  to  dis- 
train them,  and  compel  them  to  come  and  to 
do  the  service* — ^The  like  writs  were'  then 
awarded  to  the  sheriff  of  Wilts  and  Southamp- 
ton, &c. 

24  Ed.  1,  rot.  81.  A  writ  to  the  bailifis  of 
Great  Yarmouth,  reciting,  that  the  king  was 
informed,  that  certain  in  Flanders  and  France, 
in  a  great  multitude,  appareled  like  6shermen, 
intended  to  invade  their  town,  warning  them 
Co  gatlier  their  ships  together,  and  all  their 
arms,  to  defend  themselves  against  such  an  at- 
tempt. 

24  Ed.  1,  inter  com'.  A  writ  to  all  sheriffs 
and  bailiffs,  &c.  reciting,  that  he  had  appointed 
some  therein  named, '  ad  congrezand'  numerum 

*  n avium  et  galUarum  majomin|0cc/  coaunand- 
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ing  the  sherills  in  their  several  counties  to  be 
assisting  to  them  therein. 

34  Ed.  1,  m.  9.  A  writ  of  Sapersedeas  to 
thegsardian  of  the  seas  in  the  county  of  South- 
asnpton,  to  discharge  Hugh  de  Ptessis  to  ^nd 
arms  for  his  lands  in  that  county,  for  guarding 
of  the  seis,  because  he  was  in  service  with  the 
kins;. 
NotOy  Alt  these  Records  are  for  arrays,  and 
congregating  ships,  but  none  to  make  or 
prepare  ships  at  the  charges  of  the  coun- 
ties. 

34  Ed.  1,  m.  36.  A  writ  to  the  sheriff  of 
Essex  to  discharge  fur  the  winter  time  those 
that  stay  at  the  sea-coast,  with  their  arms  to 
defend  the  coast;  but  commandinp  them  to 
be  in  a  readiness  when  they  should  be  again 
commanded.  The  like  writs  were  then  awarded 
to  divers  sheriffs  of  maritime  counties  to''  tba 
same  purpose. 

35  Ed.  1,  m.  13.  A  writ  to  the  slieriff  of 
Lancaster,  reciting,  that  whereas  the  king  had 
formerly  commanded  him  to  go  to  all  the  porta 
and  towns  where  ships  were,  commanding  the 
bailiffs  of  the  ports  to  have  nil  the  ships  of 
burden  of  40  tons  at  Winchelsen,  by  such  a 
day ;  now  commandeth  the  sheriff  to  see  theok 
made  ready,  and  sent  thither  accordingly. 

Ibid.  m.  13.  The  like  writs  directed  to  the 
sheriffs  of  Lincoln,  York,  Northumberland, 
and  Cumberland. 

Ibid.  m.  14.  The  like  writs  directed  to  nine- 
teen other  ports  and  towns  in  other  counties. 

31  Ed.  1,  m.  30.  A  commission  to  send 
away  men  at  arms  in  the  county  of  Westmor- 
land. 

31  Ed.  1,  rot.  77.  In  the  exchequer,  sliewed 
by  the  defendant's  counsel,  writs  went  to  se- 
veral maritime  towns  upon  the  sea-coasis,  and 
other  towns  where  ships  were  usually  made,  to 
make  ships  and  gallies ;  and  that  the  king  will 
allow  and  pay  for  them,  when  he  knoweth  the 
charge  thereof. 

Pat.  9  Ed.  3,  part  3.  A  writ  to  all  men  in 
the  towns  upon  the  sea-coasts,  and  ports  of  the 
sea,  between  Southampton  and  Falmouth,  re- 
citing, that  the  king  had  appointed  John  d« 
Norton  to  make  provision  f^r  k  navy  in  those 
towns  and  poi*ts,  ^  their  charges,  he  command" 
eth  them  to  perform  what  he  in  that  behalf 
shall  require. 

Claus.  30  Ed.  3,  m.  8.  A  writ  to  the  bailiff 
of  Yarmouth,  reciting,  that  whereas  the  king 
had  commanded  all  the  ships  of  the  burden  of 
fifty  tons,  from  tlie  Thames  mouth  towards  the 
West  parts,  to  be  at  Portsmouth  such  a  day, 
&c.  and  they  had  sent  two  ships:  that  the 
masters  and  mariners  complained,  that  they 
could  not  sene  without  wages,  and  therefore 
appointed  them  to  send  them  wages. 

30  Ed.  3,  m.  10.  A  writ  to  the  bailiffs*  of 
Yarmouth,  commanding  them  to  send  all  their 
ships  of  the  burden  of  thirty  tons  and  above, 
to  Orewell  in  Suffolk,  with  double  Uckling, 
victuals,  and  other  things  necessary  for  on» 
month. 

4s 
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The  liko  writs  «l'  the  same  time  to  other 
towns,  to  the  number  of  four  snd  thirty. 

30  £d.  2y  m.  10.  A  writ  to  the  mayor  of 
London,  to  |>ro%'ide  three  ships  with  men  and 
ammunition  to  go  with  uiue  ships  ofKeot  to 
guard  the  sea-coasis. 

13  £d.  3,  m.  15.  A  writ  to  the  sheriff  of 
Norfolk,  commanding  hiui  to  warn  ail  barons, 
bannerets^  kni^htSf  and  otiiers  of  that  county, 
to  attend  the  kmg  at  Coventry,  at  such  a  day 
to  fto  with  the  kiu^. 

13  £d.  2,  m.  15.  Writs,  to  the  sheriffs  of 
Norfolk  and  Suffolk,  commaudmg  tltem  to 
arrest  all  barons,  bannerets,  knights  and 
esquires,  who  were  couunanded  to  attend  the 
king  at  Coventry,  such  a  day  ttierein  named, 
and  came  not,  to  be  before  the  king  and  his 
council  to  answer  it. 

The  record  saith,  like  writs  were  then 
awarded  to  divers  sheriffs  of  other  counties. 

16  £d.  2,  m.  19.  A  commission  to  array  all 
persons  betyveen  the  ages  of  sixteen  and  sixty, 
with  arms  convenient,  to  come  to  the  king, 
when  they  shall  be  required. 

19  Ed.  2,  m.  6.  A  writ  to  the  archbishop  of 
Canterbury,  commanding  him  to  array  all  his 
'  servants  and  families,  to  be  ready  to  detend 
the  kingdom,  if  any  invasion  should  be. 

The  like  writs  at  that  time  to  all  the  bishops. 

9  £d.  3,  m.  92:  A  writ  to  the  mayor  and 
bailiff  of  Southampton,  commanding  them  to 
cause  all  their  ships  of  the  burden  of  forty 
tons,  and  above,  to  be  furnished  witli  men  of 
arms,  and  victuals,  ready  to  defend  the  land,  if 
any  invasion  shall  happen. 

Scot.  7  Ed.  3,  m.  19.  A  commission  to  Hugh 
Courtney,  to  f>unrd  tiie  seas  in  the  counties  of 
Devon  and  Cornwall,  and  commanding  all 
others  to  assist  bim. 

10  Ed.  3,  m.  25.  The  like  commission  to 
Hugh  Courtney,  for  guarding  the  seas  in  the 
same  counties. 

Ibid*  A  writ  to  Bartholomew  de  Insula,  for 
custody  of  the  sea-coast  in  the  county  of  South- 
ampton ;  and  therein  is  a  command  to  John 
Tichborne,  and  others  for  the  county  of  South- 
ampton, and  to  Will,  de  Parshire,  and  others 
for  the  county  ef  Berks  ;  and  to  .lob.  JMare- 
ditt,  and  others,  for  the  county  of  Wilts,  to 
srruy  men  witli  arms,  and  to  have  them  in  reap 
dines9  to  defend  the  coast<»  of  Southampton. 

Scot.  10  Ed.  3,  m.  2.  A  writ  to  Will.  Clinton, 
guardian  of  the  Cinquc-ports  and  others,  to 
survey  all  the  ships  of  the  Cinque-jports,  and 
other  pons  from  the  mouth  of  the  Thames  to 
Portsmouth,  and  to  cause  them  to  be  furni»hed 
with  arms  and  victuals  for  13  weeks,  from  the 
time  they  shall  go  from  Portsmouth. 

Scot.  10  Ed.  3,  ra.  2,  A  writ  to  the  mayor  of 
WinchcUea,  to  cause  ships  appointed  for  that 
town  to  be  furnished  with  men  and  arms,  and 
victuals,  and  other  necessaries  for  13  weeks. 

Scot.  10  Ed.  3;  m.  la.  A  writ  co  the  admiral 
of  the  fleet  from  the  mouth  of  the  Thames  to 
tlie  west  parts,  to  keep  upon  the  seas  the  ships 
of  the  Cinque«ports,  and  other  ships  arrested  to 
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defend  the  kki|doai  agaiost  attempt  of  any  in- 
vasion.—The  like  writ  was  then  te  tlie  adnunl 
of  tlie  fleet,  from  the  mouth  of  the  Tbamn  to 
the  nonh  parts,  with  the  like  coaunand  to  bokl 
the  ^lips  together  upon  the  sea. 

Scot.  10  Edw.  3,  16.  A  writ  commanding 
the  ships  of  the  ports  of  Ireland  to  be  sent 
hither  to  guard  the  seas  here. 

10  Ed.  3,  m  12.  A  writ  tothe  baihff ofYtr- 
moutl),  to  cause  the  men  of  that  town  to  coo- 
tribute  to  the  charges  of  the  ships  and  men,  and 
victuals,  sent  from  thence  for  the  defence  of  tU 
kingdom. 

Scot  10  Edw.  3,  m.  22.  A  writ  to  all  tlie 
bailiffs  of  liberties,  and  men  of  South- Wales,  to 
have  one  ship  riding  upon  the  seas  for  det'ence 
of  those  parts.— The  hke  to  the  men  of  North- 
Wales. 

Scot.  10  Edw.  3,  m.  21.  A  writ  to  the  «• 
rayers  of  men  for  the  county  of  Beiis,  to  cuio- 
pel  them  of  that  county,  assigned  and  assessed 
fbr  the  keeping  of  the  sea-coast  in  the  count;  oit 
Southampton,  to  go  to  Portsmouth  by  a  da; 
therein  appointed. 

Aim'  12  Ed.  3,  m.  12.  A  commission  recit- 
ing, that  the  king  had  appointed  all  the  sliip* 
from  the  mouth  of  the  Thames  noithwanh,  to 
be  arrested,  and  to  cause  them  to  be  faniished 
with  ammunition,  men  and  victuals,  and  to  be 
brought  to  Yarmouth;  and  that  the  meo  of 
Lynn  refused  to  contribute  to  the  expencs  o( 
the  charge  of  the  men  sent  in  the  ship  from 
ihat  town,  and  the  furnishing  of  that  ship;  asd 
therefore  commands  the  commissioners  tbrieiD 
named,  to  assess  them  that  refuse  to  eonuiinite 
and  distrain  them. 

Aim'  12  Edw.  3,  ro.  13.  The  like  to  compel 
the  men  of  Bardesey  to  contribute  for  (he  e\* 
pences  of  the  men  of  that  town. 

Claus.  12  Edw.  3,  m.  17.  The  like  to  compd 
the  men  of  the  counties  of  Surrey  and  Soski» 
to  contribute  to  the  expences  of  tlie  men  ci' 
those  counties,  that  did  attend  fbr  the  guarding  j 

'  of  the  sea-coasts  in  thbse  parts.  ' 

I  Vase.  12  Edw.  3,  m.  8.  A  writ  to  all  arch- 
bishops, bishops,  &c.  and  to  the  sheriff  of  Rest, 

I  and  tlie  barons  of  the  Cinqae-Porti,  and  ul 
others  in  that  county,  commanding  them  to  be 
assistins  tOrJ.  de  Cobham,  to  whom  the  cos* 

.  tody  of^the  sea  in  those  parts  is  committed; 

'  and  to  defend  those  coasts  against  any  forei|B 

I  invasion  that  shall  happen. 

Aim'  1 2  Ed  w.  3,  m.  1 0.     A  writ  to  the  major 

,  of  London^  reciting  the  danger  of  invasion,  and 

;  commanding  to  shut  up  the  gates  at  the  wau^  1 
side,  if  the  enemies  approach. 

Aim'  13  Edw.  3,  m.  12.  A  writ  to  the 
bailiff  of  Yarmouth,  reciting  that  he  had  bj  his 
writ  commanded  four  ships  of  war  of  that  tona 
to  he  made  ready  with  men,  ammuoitioo,  and 
victuals  for  three  months,  at  the  charges  of  Ot 
town,  to  be  brought  to  Orewell,  and  that  tbe^ 
failed  to  come  at  the  day,  to  the  great  pen!  ot 
the  land;  therefore  commandeth  the  bailiff  to 
compel  them  at  another  day  therein  pn'lis^ 
to  be  at  the  same  place.— There  it  is  set  do»n,  | 
that  the  like  writs  were  awarded  to  the  hvh& 
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of  serenteen  other  towns,  fdr  sending  their 
ships,  being  charged  some  of  them  iot  one  ship, 
and  some  tor  two  ships. 

Glaus.  13  £dw.  3,  m.  38.  A  Supersedeas 
for  the  abbot  oi  Hamsej,  for  bein^  charged  with 
arms  for  guarding  the  coasts  in  Norfolk,  fur  his 
lands  in  rforfolk,  because  he  was  by  command 
attending  with  all  bis  forces  in  the  county  of 
Huntingdon,  for  the  safety  of  these  parts. 

Claus.  IS  Edw.  3,  m.  14.  A  writ  of  super- 
sedeas to  the  arrayers  of  arms  in  the  county  of 
Oxon,  to  discharge  John  Maudittto  serve  there, 
because  he  served  in  Wilts. 

Glaus.  13  Ed.  3,  m.  14.  A  writ  to  the  ar- 
rajers  of  arms  in  the  county  of  Wilts,  which  is 
only  concerning  the  payment  of  soldiers  vf  ages, 
who  then  attended  to  guard  the  sea-coasts. 

These  being  all  the  records  shewed  me,  it 
sppeareth  (hat  there  were  no  writs  issuing  out 
in  those  times  to  any  sheriffs  of  inland  counties, 
or  maritime  counties,  to  make  or  prepare  ships 
upon  any  occasion  whatsoever,  but  only  to 
maritime  towns,  to  send  their  ships,  or  prepare 
their  ships,  at  their  own  charges. 

The  records  shewed  me  smce  14  Ed.  3,  do 
not  shew  any  writs  to  be  awarded  to  any  mari- 
time town  to  prepare  ships  at  the  charge  of  the 
towns,  except  the  records  of  1  Rich.  3,  and  1 
Hen.  4,  which  I  have  before  answered;  and 
they  since  that  time  shewed  unto  me,  except 
such  as  I  have  mentioned  in  my  argument,  are 
these: 

Scot.  10  Edw.  3,  m.  14.  A  commission  to 
Nicholas  de  Cnrtldpe,  to  amy  men  to  resist 
the  Scots. 

Ibid.  A  writ  to  the  mayor  of  York,  ta  army 
all  their  men  to  be  ready  when  they  shall  be 
required. 

30  Edw.  3,  ro.  15.  A  commission  concern- 
ing the  arrays  of  men  in  tlie  counties  of  Derby 
and  Nottingham,  and  to  ponish  them  that 
come  not  wl^n  they  are  warned. 

Rof  Franc'  31  Ed.  3,  m.  31.  A  writ  to  the 
arrayers  of  men  in  the  county  of  Southampton, 
to  discharge  the  abbot  of  Battel,  for  iioding 
arms  for  defence  of  the  seai-coasts  there. 

Franc'  25  Ed.  3,  m.  20.  A  commission  to 
John  Bodiogham,  for  the  custody  of  the  port 
and  maritime  parts  in  Cornwall,  and  to  array 
all  men  to  be  in  readiness.  There  is  set  down, 
that  the  like  commission  is  to  others  in  several 
other  counties. 

Franc'  26  Edw.  3,  m.  5.  A  commission  to 
the  earl  of  Huntingdon  and  others,  to  have  the 
custody  of  the  ports  in  Kent,  and  to  array  men, 
and  to  set  up  beacons;  which  is  the  first  I 
observe  of  this  kind. 

Franc'  46  Ed.  3,  m.  34.  The  like  commis- 
sion then  to  several  other  persons,  to  array  men 
in  se? eral  counties,  as  Warwick,  Oxon,  Berks, 
and  Bucks. 

A  writ  to  the  archbishop  of  Canterbury,  re- 
citing the  danger  of  invasion  by  the  French,  to 
hurt  the  'church  and  kingdom,  commanding 
him  to  array  all  hb  clergy  in  his  diocess,  and 
b>  be  feady  to  go  with  the  king's  forces,  &c.-<- 


The  like  writs  to  all  other  bishops  in  tlie  king* 
dom. 

Franc' 50  Edw.  3,  m.  47.  A  writ  to  the 
arrayers  of  roen  in  tiie  county  of  Norfolk,  imd 
to  the  sheriff  of  Norfolk,  comuiaoding  them  to 
command  all  great  men,  and  others  that  have 
mansions  upon  or  near  tlie  sea'tfoasts,  to  resoit 
to  tliem  with  all  their  families,  for  the  defenco 
of  the  coasts.— The  like  to  the  arrayers  and 
sherifls  often  other  maritime  counties. 

Scot.  '19  Ed.  3,  m.  13.  A  commission  to  the 
bishop  of  Durham  and  others,  to  array  men  in 
Durham,  Cumberland,  and  Northumberland, 
to  resist  the  Scuts. 

Franc'  40  Edw.  3,  m.  3  f .    A  writ  to  WiHiam 
Zouch  and  others,  to  remove   with  <all  tbeir 
ftunilies  to  their  houses  upon  the  sea-coasts. 
Nota^  That  all  the  records  are  for^arraying 
men,  and  none  for  preparing  ships,    i 

1  Rich.  2,  m.  7<  A  writ  to  the  bailifls  of 
Scarborough,  because  their  town  was  upon  the 
coasts  of  the  sea,  and  in  danger  of  invasion, 
carefully  to  look  to  th^^custody  thereof. 

Eod'  rot'  m.  12.  A  writ  to  the  mayor  and 
bailif!s  of  Oxford,  to  repair  the  walls  of  the 
town,  and  to  compel  those  that  had  lauds  there^ 
to  contribute  to  the  expeoces  thereof. 

This  record  hath  been  much  urged  by  Mr. 
Solicitor  and  Mr.  Attorney,  that  if  the  king  have 
such  a  power  to  command  the  walls  of  a  town 
to  be  repaired,  much  more  to  command  ships 
to  be  made,  which  are  the  walls  of  the  sea, 
and  consequently  the  walls  of  the  kingdom. 

But  this  is  clearly  answered;  for  that  it  is 
but  a  prH'ate  town,  and  that  which  hath  been 
formerly  so  walled,  and  for  defence  and  safety 
of  the  town ;  and  none  were  to  be  charged  but 
those  that  had  benefit  thereby ;  and  so  it  prov« 
eth  nothing  to  the  case  in  question. 

Eod'  rot.  m.  42.  One  writ  to  the  sheriff  of 
Kent,  and  another  to  the  sheriff  of  Essex,  com* 
manding  them  to  perform  an  ordinance  made 
by  the  king  and  his  council,  for  setting  up  of 
beacons,  and  keeping  watch  about  them. 

Scot.  7  Ric.  2,  m.  8.  A  writ  to  the  arch- 
bishop of  Canterbury  to  command  all  his  clergy, 
between  sixteen  and  sixty,  to  be  arrayed  and 
put  in  arms,  both  horse  and  foot,  according  to 
their  qualities,  to  defend  the  kingdom. 

Franc'  11  Ric.  2,  m.  13.  A  writ  toseijeaots 
at  arms,  to  arrest  all  ships  of  war  in  the  ports 
of  Plymouth,  or  Dartmouth,  and  other  ports, 
in  the  county  of  Cornwall ;  and  to  bring  them  > 
to  Hunkshooke,  to  go  with  the  king's  Majesty's 
ships.  « 

In  the  same  roll,  divers  other  writs  to  divert 
other  sherii!s  at  arms,  to  arrest  the  ships  in  di- 
vers other  ports. 

Scot.  21  Rich.  2,  m.  3.  A  commission  to 
the  duke  of  Albemarle,  to  array  men  in  the 
West-Marches,  towards  Scotland,  to  resist  tb« 
Scots. 

Rot.  Viagii,  1  Hen.  4,  m.  11.  A  writ  to 
the  sherifii  of  Derby  and  NoUingham,  reciting. 
That  the  king  certainly  understood  that  the 
Scots  iniendcd  with  a  great  power  to  invade 
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^Te  warning ;  and  tbmt  every  bikd  be  retily, 
if  need  be,  to  cone  and  defend  the  kJngdooL 

4  lien.  8|  part  2.  A  « lit  to  tbe  sheriff  of 
Kenty  coinmandiog  him  to  proclaim  in  that 
countv.  That  the  king  being  certainly  inforaied,* 
that  the  French  king  had  prepared  a  great  and 
strong  navy,  furnislicd  with  men  of  wa^,  to  in- 
vade the  kingdom ;  therefore  comnvaJideth  all 
men  between  the  age  of  bixteen  and  siitjr,  to 
put  themselves  in  arms,  to  be  ready  to  defend 
the  kingdom  at  an  hour's  warning. 

1]  Eliz.  Commissionen  w«nt  to  take  a  vieir 
of  all  the  horses  in  England  fit  for  service,  and 
to  survey  all  the  anns,  Co  have  them  all  pat  in 
readiness,  as  neoessity  should  require. 

Now  it  appeareth  upon  view  and  examina- 
tion of  all  these  Records,  ^most  of  them  being 
cited  by  Mr.  Solicitor  and  Mr.  Attorney,  io 
their  several  arguments,  there  are  none  of  them 
t^  prove  the  sending  of  any  such  writs  to  inland 
or  maritime  counties  to  prepare  ships;  although 
there  have  been  many  times  great  danger ;  nor 
yet  any  writs  to  maritime  towns,  after  the  sta- 
tute of  14  £d.  3,  to  charge  them  to  find  tnj 
ships  at  their  charges. — So  then  I  conclude  this 
point,  That  I  conceive  this  writ  b  not  war^ 
ranted  by  any  former  precedent. 

Now  I  come  to  examine  the  point  of  this 
writ,  Whether  the  same  be  legal  and  warranted 
by  any  former  precedent :  and  I  conceive  it  it 
not. 

1.  The  motives  mentioned  in  the  writ  are, 

*  Quia  datum  est  nobis  intelligi/  ^which  is  no 
certain  information :  *  Quod  quidam  praedona 
<  ct  maris  grassatores,*  did  take  the  king  s  sub' 
jects,  merchants,  and  others,  and  carri^  tbem 
into  mi««rable  captivity.  •  Cumque  ipsos  con- 
'  spicimus  navig'  indies  praparantes  ad  oerca- 

*  tores  nostros  molastand'  et  reg'  aost*  gnraiH 

*  dunu* — ^All  these,  and  thosa  foUuwing,  I  con- 
ceive are  not  sufficient  motives,  and  were  never 
in  any  precedent  before  to  have  a  royal  navy 
pceparad.  For  tbe  farmer  precedents  axe,  that 
great  princes  in  open  time  of  hostility  bad  pro- 
vided great  navies  with  ammunition  and  soi- 
diery,  with  intent  to  invade  the  kingdom,  as  sp- 
pearetb  by  the  former  precedents :  and  against 
such  provisions  it  was  necessary  to  provide  the 
royal  navy,  the  king's  ships,  and  all  the  ships 
of  the  kiittdom,  to  be  gathered  together  to 
withstand  tLem.  But  to  make  such  prepaia- 
tions  against  pirates,  it  was  never  put  in  any 
writ  before;  for  when  pinCtes  infested  tbesetf^ 
they  came  as  it  were  by  stealth,  to  rob  and  to 
do  mischief;  and  they  never  dared  appear  bst 
when  they  may  do  mischief,  and  escape  s«ay 
by  their  swiftness.  Bat  against  them,  the  innsi 
course  hath  been,  that  the  admiral  or  his  de- 
puty with  some  few  shins  have  secured  /he 
coast,  and  not  to  employ  tne  whole  navy.  And 
this  appeareth  by  a  record,  25  £d.  1,  «•  9, 
William  Leighbooro  the  admiral  was  apfX)ioted 
upon  such  an  occasion  with  ten  ships  to  lie 
upon  the  seas,  for  the  tafegoard  of  the  ncr* 
ohaati:  and  th&usoal  practice  bath  becoy  wh«B 


the  kingdom ;  commanding  them  to  proclaim 
in  all  parts  in  their  counties,  That  all  men  be- 
tween sixteen  and  sixty,  should  put  themselves 
into  amis,  coraftetent  according  to  their  de- 
grees and  qualities,  to  be  ready  upon  two  days 
warning  at  any  time,  to  defend  tbe  kinedom. 
The  hke  writs  were  then  directed  to  the  sheri£& 
of  Lincoln,  York  and  Lancaster. 

Claas.  1  Hen.  4,  m.  13.  A  writ  to  the  arch- 
bishop of  Canterbury :  *  Satis  informati  esds 

*  qualiter  inimici  mei  Frauciae  et  alii  sibi  ad- 
'  luerentes,  cum  magna  classe  navium,  cum 
'  magna  multitudine  armator^  super  mare  oon- 
'  greeator'  diversas  villas  per  costerum  regn' 

*  mei  iovadere,  et  nos  el  regnum  meum  dcs- 

*  truere,  et  ecclesiam  Anglicaoam  subvertere 

*  intendunt  et  proponunt ;'  thereupon  com- 
mands. That  the  clergy  in  that  diocess  be  ar^ 
rayed  and  armed,  and  to  be  ready  to  go  against 
the  enemy. — ^The  like  writs  to  all  other  bishops 
in  England. 

NotOf  Although  this  great  danger  be  men- 
tioned, yet  no  command  to  prepare  ships. 

Pat.  5  Heu.  4,  part  2,7n.  28.  A  commission 
to  Thomas  de  Morley,  and  others,  and  to  the 
sheriffs  of  Norfolk,  and  Suffolk,  and  to  the 
bailifis  of  Great  Yarmouth,  reciting,  '  Quod 

*  cum  inimicj  Franciae,  Scotise,  et  alii  sibi  ad- 
<  haerentes  se  obligat'  rongna  potentia  armat' 

*  super  mare  in  xstat'  proxim'  fiitur*  ordinaver* 

*  et  intendunt  reg*  iuvadere,'  &c.  Command  to 
survey  the  town  of  Yarmouth,  and  fortify  it 

Nota,  Here  also^  though  such  great  danger 
and  distance  of  time,  yet  no  writs  issued 
to  any  counties  to  prepare  ships. 

Pat.,  d  Hen.  5,  part  2,  m.  87.  A  conmis- 
sion  to  array  all  men  at  arms  in  tlie  West  Ri- 
ding in  Yorkshire,  to  be  ready  to  defend  those 
parts. — ^The  like  commissions  to  otliere,  in  nine- 
teen other  several  counties. 

Pat.  13  Hen.  6,  m.  10,  Pat.  39  Hen,  6,  m. 
11.  Pat.  39  Hen.  6,  m.  12.  Put.  39  Hen.  6, 
m.  1.  Commissions  for  arraying  of  men  for  the 
defence  of  th6  kingdom,  if  invasion  sliall  be; 
and  for  repressing  of  rebels. 

Pat.  10  £d.  4,  m.  12.  Commissions  to  Geo. 
duke  of  Clarence,  et  al'  to  array  men  for  de^ 
fence. 

Pat.  10  Ed.  4,  m.  13.  A  commission  to  John 
lord  Howard,  to  be  captain  of  all  the  forces. 

Pat.  49  Hen.  6,  m.  29.  A  commission  to 
marquess  Mountague,  to  array  and  put  in  anns 
all  men  beyond  Trent. 

Pat.  1  Hen.  7,  part  1.  A  commission  to 
Kiclmrd  Fitz-Hugh,  and'  others,  and  to  the 
sherifT  of  Yorkshire,  to  array  and  en  use  to  be 
armed,  all  able  pi*rsons,  abbots  and  others,  to 
be  ready  to  defend  the  kingdom. 

1  H^n.  7,  part  1.  A  writ  to  the  sheriffs  of 
l^orfulk  and  Suffolk,  to  proclaim  in  all  parts  in 
those  counties,  for  that  there  was  likely  to  be 
open  war  l)etweeo  Charles  king  of  France  and 
the  king  of  the  Romans,  and  great  navies  are 
prvpared  on  either  side;  commands.  That 
watch  and  ward  be  kept,  and  beacons  kept  to 
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bey  bo¥er  upon  the  sea,  by  sendine a  fiew  alUps 
( war  to  scatter  them,  and  m&e  them  Ay 
.way.  And  there  is  no  fear  of  the  loss  oi'  the 
louiinion  of  the  sea,  by  any  act  pirates  can  do; 
leither  is  it  convenient  that  every  county  of 
be  kingdom  should  provide  ships  4^ainst  tiiem. 

2.  The  command  of  this  writ  is  to  provide  a 
hip  of  450  tons  at  the  charges  of  the  county, 
umished  with  masters  and  mariners;  wiiich 
)  impossible  for  them  to  do  for  the  reasons  be- 
ore  alledged,  and  therefore  is  illegal,  and  not 
rarrantable  by  any  former  precedent. 

3.  The  command  of  this  writ  to  find  wages 
or  soldiery  for  26  weeks  afler  tliey  came  to 
Portsmouth,  when  they  are  out  of  their  couaty, 
*od  in  the  king*s  service,  is  illegal;  being 
igainst  the  course  of  precedents  in  divers  times, 
lod  against  divers  express  statutes,  and  this  ap- 
wareth  by  divers  records. 

15  Johan.  In  the  writs  of  summons  of  the 
enants  by  knights  service,  it  is  expressly  men- 
ioDed,thnt  after  forty  days  service,  for  so  many 
iajrs  they  were  to  do  service  by  their  tenure, 
hey  should  be  satisfied  ad  denarios  regis, 

Pasch.  26  £dw.  1.  Amongst  the  writs  of  the 
iicfaequer  it  is  there  set  down,  that  thd  footmen 
)f  Cheshire  being  1000,  who  were  appointed 

0  go  for  the  defence  of  the  borders  of  Scot- 
Rcd,  would  not  stir  out  of  their  counties  with- 
out wages ;  and  there'it  is  set  down,  that  one 
herein  named  was  sent  down  with  money  to 
)ay  the  said  footmen. 

Mich.  26  £d.  1,  inter  Bria'  irrot'  in  the  ex- 
chequer, by  reason  of  the  invasion  ef  the  Scots, 
nany  thousands  of  soldiers  were  taken  from 
hvers  parts  of  the  kingdom  ad  vadia  regit.  And 
here  it  is  mentioned,  that  clerks  were  sent 
lown  with  money  to  pay  the  soldiers  of  several 
^unties  their  wages. 

30  £dw.  1.  In  the  exchequer  in  account, 
he  wages  for  land  soldiers  for  several  counties, 
uid  the  wages  for  manners,  are  set  down,  what 
he  wages  uiat  were  paid  came  to  by  the  day, 
lod  by  the  week,  both  by  sea  and  by  land.  - 

Trin'  31  £d.  1,  inter  Brevia  in  the  exche- 
|uer,  the  wardens  of  the  marches  of  Scotland 
ugnified  to  the  barons,  that  the  men  of  Cum- 
iwriand  and  Westmoreland,  appointed  for  the 
lefence  of  the  marches,  would  not  stir  out  of 
their  counties  without  wages ;  whereupon  order 
Kas  given  for  wages  for  them. 

19  £dw.  2.  Commissions  went  out  to  pay 
loidiers,  who  served  out  of  the  several  counties, 
fcr  defence  against  Scotland. 

Hii'3£dw.  3,  rot.  16.  In  the  exchequer; 
It  was  ordered  in  parliament.  That  whereas 
^oie  soldiers  bad  received  of  some  of  the  king's 
officers,  money  for  their  wages,  they  were  iain 
^  give  bonds  for  repayment,  and  that  those' 
ttonds  should  be  all- redelivered. 

1  £dw.  3,  cap.  6.  That  no  man  shall  be 
(<Nnpellcd  to  go  out  of  his  county,  but  where 
necessity  required  by  sudden  coming  of  strange 
•nemies  into  the  county;  ^nd  then  shall  be 
^one,  as  hath  been  done  in  times  past :  which, 

1  conceive,  is  to  be  at  the  king's  wages,  when 
^7  «i«  out  of  their  conatiM. 


But  to  clear  all  doubts,  the  express  statute  of 
18  Ed w.  3,  cap.  7,  is,  That  no  men  of  arms, 
hobbcllers  and  archers,  chosen  to  go  in  the 
king's  service  out  of  £n|;land,  shall  be  in  the 
king's  wages  from  the  time  they  go  out  of  the 
counties  where  they  were  chosen,  until  they 
come  again. 

19  Hen.  7,  cap.  1.  Those  that  had  any 
grams  of  lands  from  the  king;  and  11  lien.  Tg 
cap.  1,  those  that  had  any  offices  of  the  grant 
of  the  king,  are  to  serve  tiie  king  in  his  wars : 
bttt  in  both  it  is  appointed,  ihey  bhall  have 
wages  from  the  time  they  shall  come  £roak  their 
bouses,  until  they  return. 

2  &  3  £dw.  6,  cap.  2.  It  is  narrated.  That 
no  captain  receiving  soldiers  serving  by  sea  or 
land,  shall  receive  any  Wases  for  more  soldiere* 
or  more  tinde  than  they  shall  serve ;  and  shall 
enter  the  days  of  their  entering  into  wages,  upon 
pain,  &c. 

All  which  records  and  statutes  do  prove, 
that  the  soldiers  should  be  at  the  king's  wages ; 
therefore  tlie  command  for  soldiers  wages  for 
twenty-six  weeks,  when  they  eo  from  Ports* 
mouth,  is  illegal,  and  expressly  against  these 
statutes :  and  so  the  assessment  being  entire, 
as  well  fijr  the  wages,  as  (he  other  charges,  1 
hold  it  to  be  clearly  illegal,  and  not  to  be  do* 
manded. 

4.  That  the  command  of  this  writ  to  thm 
sheriff,  to  assess  men  at  bis  own  discretion,  is 
not  legal,  nor  warranted  by  the  precedents : 
for  the  precedents  are  commonly,  that  assess- 
ments for  contribution,  for  makmg  or  setting 
out  of  ships,  have  been  by  commissioners, 
which  by  presumption  had  knowledge  of  snch 
matters,  as  commonly  sheriiFs  have  not.  Abo, 
this  leaveth  to  the  sheriff  too  great  a  power  to 
value  men's  estates,  as  to  inhauce  whom  he  will^ 
and^o  favour  whom  he' will. 

5.  That  the  power  to  the  sheriff  and  mayors 
of  towns,  &c«  to  imprison,  especially  as  it  is 
used,  is  illegal,  and  expressly  against  divers  sta- 
tutes, for  it  is  provided  by  Mag'  Char*  cap.  29, 

*  Quod  nuUus  capiatur  vel  imprisonetur,  nee 

*  super  eum  mittimus,  nisi  per  judicium  parium 

*  suorum,  vel  per^egem  terra;.' 

Also,  5  £dw.  3,  cap.  9,  That  no  man  shall 
be  attached,  or  his  goods  seized,  contrary  to 
the  form  of  Mag'  Chart'.— Abo,  by  the  statute 
made  37  £dw.  3,  cap.  18,  it  is  recited,  That 
by  that  Great  Charter,  none  should  be  taken  or 
imprisoned,  but  by  due  process  of  law  ;  yet  by 
colour  of  this  writ/ the  sheriff  may  imprison  any 
person,  yea,  any  peer  of  the  realm :  for  although 
peers  are  not  to  be  arrested  upon  Ordinary  pro 
cess  between  party  and  party,  as  it  is  resolved 
in  the  countess  of  Rutland's  Case,  in  Coke  lib. 
6,  fol.  32,  yet  upon  contempt,  and  upon  pix>* 
cess  of  contempt,  which  b  aivirays  for  the  king, 
any  peer  may  be  imprisoned,  as  it  is  resolved 
by  aJl  the  lords,  and  all  the  judges,  in  theStar- 
Chamber,  in  tlie  earl  of  Lincoln's  case:  and 
so  the  sheriff,  by  colour  of  thb.writ,  n^ay  arrest 
any  peer,  as  for  a  contempt  in  not  paying.  But 
by  the  book-case,  2  Edw.  3,  fol.  2,  it  is  resolv- 
ed, That  a  writ  to  impison  one  upoa  sugges* 


Muuy  wciurv  ttc  uc  luuicueui  ur  wiiuuut,  uue  prv- 

cess  of  law,  was  illegal.  *So  for  this  clause,  I 
bold  this  writ  to  be  illegiil . 

6.  The  last  clause  of  this  writ  is,  That  by 
colour  of  this  writ,  no  more  should  be  gathered 
than  will  be  sufficient  for  the  necessary  ex  pence 
of  the  premises,  and  that  none  who  shall  tevv 
any  money  towards  these  contributions,  shall 
detain  the  same  with  them,  or  employ  the  same 
to  other  uses ;  and  if  more  than  did  suffice  were 
collected,  it  should  be  repaid  amongst  those 
that  paid,  after  a  rateable  proportion.  But  as 
the  course  is  taken,  it  is  not  to  be  performed  : 
for  no  ship,  nor  tackling,  nor  ammunition,  nor 
men,  nor  wages,  nor  victuals  being  provided,  it 
is  not  to  be  known,  whether  more  be  gathered, 
or  less  than  would  suffice :  and  there  iMeing  mo- 
ney gathered,  it  is  of  necessity  either  detained 
with  the  collector,  or  the  sheriff,  or  employed 
to  other  uses  than  are  appointed  by  the  writ; 
so  the  writ  is  not  performed  :  and  the  money 
assessed  and  collected,  is  not  duly  paid  nor 
collected ;  and  the  money  assessed  and  unpaid, 
cannot  be  duly  demanded. 

7.  Admitting  the  writs  were  legal,  and  the 
commands  thereid  legal,  yet  the  assessment,  as 
is  certified,  is  not  sufficient  to  charge  the  defen- 
dant ;  for  it'  is  not  certified,  that  any  ships  with 
ammunition,  and  men,  were  prepareo:  and 
this  is  a  year  after  the  time  it  snould  have 
been  prepared  and  sent  to  Portsmouth.  And 
if  it  were  not  prepared,  there  is  no  cause 
to  charge  the  defendant;  and  that  not  ap- 
pearing to  be  done,  it  shall  be  conceived 
not  to  be  done. — For  if  one  be  charged,  in 
consideration  of  a  thing  to  be  done,  before  a 
certain  time  to  pay  a  sum  of  money,  if  the  thing 
be  not  performed  according  to  the  time,  none 
can  be  charged  for  not  payment  of  the  money 
after  the  time  is  past :  for  it  is  in  nature  of  a 
condition  precedent,  to  have  a  duty  or  sum  of 
money  to  oe  paid  after  the  condition  perform- 
ed ;  and  there,  he  that  will  have  the  duty,  must 
shew  that  the  condition  is  performed. — ^This 
appeareth  in  the  case  of  15  lien.  7,  and  Coke, 
lib.  7,  fol.  9,  Ughtred's  case.  And  therefore, 
if  the  sliips  be  not  prepared  according  to  the 
writ,  nor  money  employed  for  preparing  a  ship 

,  for  and  in  the  name  of  the  county :  then  every 
one  that  paid  any  money,  either  voluntarily  as 
in  obedience  to  the  writ,  or  coropulsorily  upon 
distress,  may  demand  their  money  again  of  the 
sheriff,  or  of  them  that  received  it :  for  as  they 
paid  their  money,  so  it  must  be  disposed  of,  and 
cannot  be  disposed  of  othenvise  by  any  'com- 
mand whatsoever,  although  it  be  under  the 
gretit-seal :  for  the  command  being  under  (he 
great-seal,  to  prepare  and  furnish  a  ship  to  such  • 
a  purpose  as  m  the  writ  is  mentioned,  and  they 
paying  it  to  that  purpose,  it  cannot  be  othei^ 
wise  disposed,  although  it  be  more  fpr  their  ad- 
vantage; for  private  men  having  interest  there- 
in, that  cannot  be  token  from  them,  nor  dis- 
pensed withal.  Therefore,  in  Coke,  Hb.  7,  fol. 
37,  in  the  Case  of  Penal  Laws,  it  is  resolved, 
That  if  the  penalty  appointed  to  bo  forfeited 
upon  0  penal  statutCi  be  given  to  the  poor  of 


\uc  parisu  wiierc  me  oneiii;e  n  cumnnacn,  ine 
king  cannot  dispense  with  the  penalty  for  that 
offence,  because  the  poor  have  an  iut«res( 
therein ;  but  if  the  penalty  be  given  part  to  the 
king,  and  part  to  tiie  poor,  the  king  rosy  dis- 
pense with  his  own  part,  but  not  with  the  part 
of  the  poor. 

Object. — And  where  it  hath  been  said,  That 
it  is  by  wtiy  of  accommodation,  because  tbe 
country  cannot  well  know  how  to  provide  to 
content,  and  perhaps  with  more  charge, 

Respons.-*To  this  it  is  answered,  They  muit 
do  it  at  their  peril,  if  the  writ  be  legal ;  aod 
then  if  it  be  done,  they  shall  have  the  beneUt 
thereof.  For  as  my  brothers  Weston  and  Berk- 
ley  have  both  agreed,  if  the  ship  were  icade 
when  the  service  w^as  done,  the  county  tor 
which  it  wjis  made  shall  have  the  heoetit  of  the 
ship,  ammunition,  and  victuab,  and  of  the  ser- 
vice of  the  men,  being  made  more  exptrt 
against  another  time ;  and  the  ship  may  witb 
some  easy  charge  serve  again,  and  nothing  tost, 
but  the  eipence  of  the  victuaJ^ ;  and  the  king- 
dom shall  be  so  much  tbe  more  strengthened 
by  having  so  many  ships  made  or  prepared : 
and  they  may  have  account  of  their  money  how 
it  was  bestowed  ;  and  if  any  surplusage  be  ga- 
thered, to  have  it  restored.  And  that  Uie  la* 
is  so,  that  if  the  money  be  received  of  tiie 
county,  and  not  employed  accordingly,  the 
party  so  receiving  it,  and  detaining  it,  or  tan- 
employing  it,  is  to  pay  a  fine  to  the  king  fur  ibe 
same,  and  is  accountable  for  the  money,  ap- 
pears by  two  records. 

The  one  in  Hill.  16  Bdw.  3,  rot.  88,  B.  R. 
where  two  soldiers  were  indicted,  for  that  tbej 
taking  3/.  a-piece  towards  their  arms,  and  the 
bringing  of  them  to  the  place  where  tbey  were 
appointed  to  serve  the  king  in  England  in  bis 
wars,  they  went  not,  but  tarried  still  I'n  their 
houses,  and  retained  the  armour  and  themonejr 
which  they  had  received  for  that  purpose. 
They  thereupon  being  convented,  pleaded  Not 
Guilty ;  and  the  one  was  found  to  go  in  dw  se^ 
vice  according  to  the  appointment,  so  he  was 
discharged  :  and  tbe  other  was  found,  that  he 
received  the  money,  and  went  liot  to  do  tie 
service,  nor  restored  the  arms  nor  money ;  and 
thereupon  he  was  committed  to  the  prison,  aod 
paid  to  the  king  a  fine,  and  found  sureties  to 

Kay  the  money  to  the  hundred  from  whom  at 
ad  received  it.— The  other  was  HiH  20  Ed.  5, 
rot.  37,  B.  R.  There  two  higb-constoWes  were 
indicted,  for  that  they,  6  Edw.  3,  had  received 
6  marks  of  the  towns  in  their  hundreds,  to  Kt 
forth  soldiers,  and  had  not  set  them  forth,  bat 
detained  the  money;  which  they  denying, it 
was  found  that  they  had  received  tbe  mooej 
for  that  purpose,  and  had  disbursed  10*.  W. 
thereof  towards  the  setting  forth  of  soldiers,  W 
had  retained  d8t.  6d,  and  not  disbursed  it : 
thereupon  they  were  fined  and  imprisoned,  and 
afterwards  enlarged  upon  sureties  to  pay  the 
money  they  had  retained  undisbursed,  at  iw 
next  time  the  king  commanded  soldi^is  ffoni 
those  parts.  By  both  which  records,  ^^^i^^[ 
offences  done  so  long  before,  it  appeare(ii|  chu 
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those  that  have  recehred  money  f)f  the  country 
to  prepare  ships,  and  not  employed  it  accord- 
inglyy  are  answerable  to  the  king  and  his  suc- 
cessors, to  pay  a  fine  tor  mis-employnient  of  it, 
and  are  chargeable  to  those  of  the  county  of 
nvbom  they  received  it  for  payment  thereof. 

8.  For  ihe  last  puiut,  I  conceive,  that  (his 
Certiorari  directed  to  the  two  that  were  late 
sheriffs  at  the  time  of  the  assessment,  and  not 
to  the  sheriff  that  was  at  the  time  of  the  Cer- 
tiorari awarded,  who  is  the  oi>ly  immediate 
officer  to  return  the  writs,  is  not  legal ;  for  it  is 
the  first  that  hath  been  seen  of  that  kind  :  for 
all  writs  are  directed  to  some  immediate  sheriff, 
requiring  him  to  demand  of  the  foqner  sheriffs, 
what  they  did  upon  the  former  writ ;  and  they 
are  to  return  to  him  what  hath  been  done,  and 
he  to  return  the  same  to  the  court,  whereunto 
he  is  an  immediate  officer ;  and  the  former  are 
not  any  officers.  So  the  Sci'  Fa'  thereupon 
grounded,  I  conceive  is  not  good  :  Abo  the  Sci* 
Fa'  to  warn  Mr.  Hampden^'  ad  ostendendum 

*  si  quid  pro  se  habeat,  et  quare  de  prssdict'  vi- 

*  gint'  solid'  onerar*  non  debet,'  not  shewing 
to  whom,  is  uncertain,  and  is  insufficient. 
Thereupon  I  conclude  upon  the  whole  matter, 
that  DO  Judgment  can  be  given  to  ctiarge  the 
Defendant.*  « 


The  Argument  of  Sir  WILLIAM  JONES, 
knight,  one  of  the  Justices  of  his  Majesty'* 
Court  of  King's-Bench  at  Westminster,  in 
the  Exchequer-Chamber,  in  the  great  Case 
ofSuiP-MoNEY. 

In  Easter  Terra  there  issued  forth  a  Sci'^Fac' 
and  this  doth  rehearse  divers  sums  of  money 
assessed  upon  divers  persons  in  the  county  of 
Bucks,  for  providing  a  ship  of  450  tons,  with 
men,  ammunition,  &c.  to  attend  the  king's  navy 
for  defence  of  the  kingdom.  And^  afterwards 
upon  a  Certiorari  out  of  Chancery,  directed  to 
the  iheriff,  to  certify  those  assessments,  and  the 
names  of  those  that  made  default  of  payment, 
Mr.  Hampden  was  returned  to  be  assessed  at 
SOf.  and  hath  made  default.  Upon  this  return 
the  king  by  Mittimus  out  of  the  Ci>ancery  sent 
the  writ,  the  Certiorari,  and  the  return,  to  the 
barons  of  the  Exchequer,  to  da  as  the  court 
•hall  think  fit.  Thereupon  a  Sci'  Fa'  went 
fi>rth  to  the  sheriff  to  summon  Mr.  Hampden 
to  shew  cause  why  he  should  not  pay  the  30t. 
assessed  upon  him :  He  was  returned  warned, 
mnd  appears  and  demands  Over  of  the  several 
writs  and  their  returns,  and  of .  the  Sci*  Fa' ; 
and  upon  all  this  he  demurreth  in  law,  and  Mr. 
Attorney  hath  joined  in  demurrer  with  him. 
And  my  Lord  Chief  Baron  and  the  rest  of  the 
barons  have  adjourned  this  hither,  to  desire  the 
advice  of  all  their  brothers  of  the  law ;  and  in- 
deed it  requires  advice,  for  it  is  as  great  a  case 
as  ever  came  to  be  advised  on  before  judges. 


*  An  abridgment  of  these  Judgments  of 
Croke,  in  the  handwriting  of  Archbishop  San* 
croil,  is  among  Taimer^s  MSS.  in  the  Bodleian 
Library. 


.  I  say  it  is  a  great  case ;  it  concerns  the  king 
in  his  royal  prerogative,  and  the  subject  in  his 
interest,  in  Ins  land  and  goods,  and  hberty  of 
his  person\  They  that  have  spoken  already, 
and  they  that  shall  speak  after  me,  shall  hardly 
escape  the  censure  of  the  people,  of  some  that 
have  some  understanding,  of  some  pcradventure 
that  have  less,  and  of  some  that  have  none  at 
all,  but  speak  according  to  their  opinions,  af- 
fection?,  or  wills.  *  FaeBces  es^ent  artifices,  si 
'  per  solos  artifices  judicarenter:!  we  should  be 
happy  to  be  judged  by  them  that  are  learned  ; 
but  when  it  is  by  them  that  understand  not, 
then  it  is  turned  into  calumny  and  reproach. 

Some  have  taxed  them  that  have  gone,  or 
will  go  with  the  king,  as  though  they  were  fear« 
ful,  and  went  about  to  captivate  the  liberty  of 
the  people,  and  take  awav  their  goods.  Some 
are  taxed  on  the  other  side,  if  on  the  contraryi 
that  they  are  given  to  popularity :  so  as  I  may 
say  as  the  Psahnist,  '  Domine,  me  posuisti  in 
<  lubrico  loco ;'  for  it  is  impossible  to  escape 
their  tongues,  and  between  those  two  decks  of 
censure  f  am  like  to  fall.  And  however  I  may 
fall  with  my  sentence,  with  God's  grace  I  shall 
make  no  shipwreck  of  ray  conscience. 

I  am  trusted  by  the  kmg  to  display  his  jus- 
tice equally  to  all,  and  sworn  to  dispense  his 
just  prerogative,  as  well  as  the  subject's  liber- 
ty;  and  if  we  do  otherwise  than  as  judges,  we  . 
do  as  false  men.  If  any  man  oBend  contrary 
to  his  oath,  he  doth  forfeit  his  lands,  goods  mnd 
tenements.  I  shall  not  therefore  for  any  re- 
spect do  against  my  own  conscience ;  but  de- 
scend 10  give  judgment,  not  regarding  the  watry 
mouths  of  others. 

The  king's  counsel,  and  the  counsel  at  the 
bar,  have  spoken  so  largely  to  this  business, 
and  it  is  spoken  to  by  my  brothers  so  /ully, 
that  I  can  hardly  say  any  thing  but  what  hath 
been  said  before ;  so  I  will  select  some  fe'w 
things,  to  satisfy  my  own  conscience,  though  I 
cannot  satisfy  any  man's  else  ;  which  I  wiO  do 
as  plainly  as  I  can,  and  as  I  ought  to  do.  And 
if  there  had  not  been  a  variety  of  contestation, 
I  sh.ould  have  spoken  very  little ;  but  now  ne- 
cessity requireth  that  I  must  enlarge  myself  a 
little  more. 

1.  I  will  state  the  question,  and  in  it  put- 
man^  things  objected  out  of  doors.  The  ques- 
tion is,  whether  the  kin^  of  England,  when  he 
perceiveth  danger  to  be  imminent  to  the  king- 
dom, and  a  necessity  of  defence,  may  not  by 
his  writ  s^nd  to  all  counties  a^  well  inland  as 
maritime,  to  require  them,  at  the  charge  of  the 
county,  for  a  convenient  time  to  provide  ship- 
ping, with  men  and  ammunition,  &c.  but  no 
money  to  come  to  his  purse,  hat  the  ships  to  go 
to  defend  the  kingdom.  The  question  stands 
nor,  whether  the  uog  may  draw  it  to  be  a  per- 
petual charge  upon  the  subject,  which  under 
favour  he  cannot ;  for  this  goetb  upon  a  fear 
of  danger,  which  continueth  but  for  a  time, 
and  therefore  this  cannot  be  perpetual;  for 
when  the  occasion  ceaseth,  the  taxes  must 
likewi^  cease.  There  is  a  case  to  this  purpose^ 
39  Hen.  6,  fol.  39,  Protection.  Brooke.  A  pro> 
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tectioii  eranted  to  one  for  three  year«,  and  the 
question  was,  whether  a  good  protection  :  the 
rule  isy  the  king  mny  grant  a  protection  for  one 
year,  and  at'  the  year's  end,  renew  it  for  ano- 
ther year  if  the  occasion  require  it,  and  so  for 
a  thiixl  year;  yet  he  cannot  at  the  beginning 
^ive  a  protection  for  three  years  together.  So 
m  this  case,  though  the  king  may,  upon  an 
emergent  occasion,  command  ships,  yet  by 
reason  of  that  occasion  he  cannot  make  it  per- 
petual, for  the  occasion  may  cease. 

2.  In  this  ca<ie,  I  will  not  exempt  the  king's 
majesty  tmnself,  to  hear  a  part  o(  the  burden  ; 
the  bead  and  body  must  go  together,  he  must 
join  with  his  subjects  in  the  defence  of  the 
kingdom. 

3.  The  question  is  not,  whether  for  a  foreign 
war  he  may  comnumd  this  charge ;  it  must  be 
only  in  detence  of  the  kingdom  in  case  of  im- 
minent danger. 

4.  It  is  not  whether  the  king  may  lay  this 
to  draw  a  sum  of  money  into  hisonn  pur^^e, 
for  the  king  sends  to  have  no  money ;  but  to 
provide  a  ship :  and  if  the  sheriff  accordingly 
provides  a  ship,  there  is  an  end  of  the  busine&s; 
all  this  is  out  of  the  case. 

As  Catiyn  'chief-justice  compared  a  fine  to 
Janus  Bifrons  having  t<vo  faces,  the  one  look- 
ing backwards,  the  other  forwards;  so  may  I 
of  my  argament:  I  shall  first  look  backwanfs, 
asd  tell  you  qtndfecimui,  what  we  have  done ; 
and  then  forwards,  and  tell  yon  quidfaeiemus, 
what  we  shall  do. — Tlie  quidfecimut  rests  in 
the  advice  we  have  given  to  his  majesty  in  the 
case,  and  the  opinion  of  the  judges  subscribed 
with  their  hands  delivered  over  to  his  majesty, 
(which  was  read  at  large  by  him.)  The  advice 
we  gave  consists  of  four  assertionsr 

1.  That  when  the  kingdbin  is  in  danger,  all 
the  kingdom  is  to  ioin  in  the  charge  of  defence. 
—^9.  What  shall  be  adjudged  a  danger,  and 
what  not,  his  majiesty  is  the  sole  judge  thereof, 
and  of  the  means  how  to  prevent  and  avoid  it. 
—3.  That  in  citse  of  danger  he  hath  power  to 
send  to  inland  counties,  as  well  as  to  maritime, 
to  assist  to  defend  against  invasion.  4.  That 
the  king  hath  a  power  of  compulsion,  to  punish 
those  who  refuse  to  contribute  to  this  charge. 
'  This  opmion  being  jointiy  and  severally  deli- 
vered by  us,  declared  by  my  lord  keeper  in  the 
Star-Chamber,  in  the  presence  of  us  the  judges, 
before  the  loids  of  the  council,  with  an  inti* 
mation  as  if  it  were  the  full  consent  of  all  the 
i«rd8  of  the  council  before  hand,  and  there 
commanded  to  be  inrolled  in  all  the  courts  at 
Westminster;  yet  we  so  delivered  our  opinions, 
that  if  better  reason  was  shown  to  alter  them, 
we  might  recede  from  them ;  for  wc  had  better 
recarrere,  than  ma^  c&rrere. 

Now  to  the  second  point,  quid  Jaciemus, 
whether  to  stand  to  this  opinion  or  not,  and 
then  whether  this  book  or  record  will  warrant 
it,  and  how  far  it  diifereth  from  what  we  liave 
done,  I  shall  speak  my  conscienee.  I  am  an 
old  man  and  ready  for  my  grave,  my  tongue 
and  my  heart  skalf  go  togeilier.  I  am  of  the 
tame  opinbn  I  was  then ;  and  €oaoetv«  what 


we  then  dehvered  was  aocording  to  law ;  with 
all  modesty  submitting  to  those  that  hate  been 
or  sliall  be  of  a  contrary  opinioo,  foi  tbe 
grotmds  of  law  and  nature  support  it. 

1. '  Sulus  popnli  est  suprema  lex.  Qoi  seotit 
'  commodam,  sentire  debet  et  oawt.  Quod 
'  omnes  tangit,  ab  omnibus  debet  supporian.' 
What  do  tlicse  rule$  intimate  else,  but  ihtc 
when  a  Hanger  is  imminent,  the  charge  most 
lie  upon  the  whole  kingdom,  and  the  harden 
mnst  be  borne  by  all  ?  And  that  is  not  dcDied 
by  thrm  that  were  of  ctHmsel  on  the  other  side. 
It  mu^t  not  be  every  kind  of  fear  and  rudoar 
thjt  must  draw  this  kind  of  burden  upon  the 
subjects;  but  such  a  danger  as  the  king  in  his 
understanding  perceiveth  doth  require  a  speed? 
defence. 

8.  That  the  king  is  sole  judge  of  this  dan- 
ger, and  how  to  prevent  and  avoid  it,  is  not  to 
be  literally  understood,  for  we  are  his  judges 
deputed,  but  our  judgment  flows  from  hiin. 
Judgment  is  settled  in  the  king,  he  is  the  foun- 
tain of  justice,  from  whence  all  other  proceeds. 
Bracton  saitii  <  Rex  vicarios  Dei  est  in  tern 

*  sua.'  We  are  judges  comolative,  not  primi- 
tive ;  so  he  is  the  supreme  judge.  In  the  par- 
Uament  the  king  is  the  sole  judge,  the  rest  are 
bat  advisers.  22  £d.  3,  fol.  3.  Here  it  is  tiiat 
the  old   fashion  of  penning  of  statutes  «a« 

*  Rex  statuit.'  7  Hen.  7.  Afterwards  itcaine  to 
be  with  the  advice  of  the  lords  and  commons. 
Trin.  6  Hen.  6,  rot.  41,  Banc.  Reg.  There 
was  a  prior  brought  a  w fit  of  annuity  agaio^: 
one  in  Ireland,  there  was  judgment  in  the 
Common-Pleas  ;  then  at  length  a  writ  of  error 
in  parhament ;  the  jndgment  affirmed ;  after- 
wards a  writ  of  error  in  the  KJog's-BeBcb 
here,  and  both  judgments  reversed.  And  in 
the  entry  of  the  judgment  the  record  saith, 

*  Nos  cum  assensn  et  ad  requisition'  comma- 
'  nitat*  do  reverse  the  jndgment.  Where  note, 
the  king  is  the  man  that  is  the  sole  judge  there- 
of. (By  the  way  observe,  out  of  this  record, 
the  power  of  the  king's-Bench  in  Eni^land;  for 
upon  this  record  it  appears  a  writ  of  error  was 
brought  in  the  KingVbench  in  England  to  ^^ 
verse  a  writ  of  error  in  parliament  in  IrelaoH.) 

^This  sheweth  the  king  in  parliament  is  the  sole 
'judge,  the  rest  but  ackisers.  So,  as  I  said  be- 
fore, he  is  the  only  supreme  judge  of  tbedai^ 
himself,  and  of  tlie  way  of  prevention,  whether 
by  his  council  or  by  his  parliament. 

Tbe  third  asserUon  is,  that  the  king  without 
parliament,  in  case  of  imminent  danger,  bath 
power  to  send  to  inland  and  maritime  counties 
to  provide  ships.  And  I  think  he  may  do  so 
by  the  fundamental  laws,  common  laws^  a»d 
statute  laws,  and  by  the  precedents. 

First  of  all,  for  the  common  laws,  (here  I 
leave  the  divines  to  talk  of  the  king's  power, 
who  under  ihvour  take  more  liberty  than  w  lu- 
ting to  say  in  a  pulpit ;  for  he  that  will  have 
the  statute  De  TallHgio  non  Concedendo,  if  ^ 
he  a  statute,  to  bind  the' king,  such  a  man  is  not 
Cesar's  friend,  but  speaks  without  his  book) 
Bracton  saith,  that  by  tbe  general  law  of  mooar- 
chy,  the  subject's  goods  are  at  the  king's  pief 
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tore :  bat  a  king  nitinpr  bv  politic  advice,  is  to 
rule  aocordiBg  to  his  fondaineDial  Utvs,  which 
y^  in  England  take  not  away,  bat  preserve  those 
*  jora  suprems  roajesttttis/  as  to  pardon  all  of- 
fences, to  stamp  monejy  and  infinite  others 
nu>re  declared  in  parliament,  iJac.  which  court 
is  that  *  tres  hault  court/  of  which  none  ought 
to  think  dishonourably.  1  leave  dirines  to  talk 
tbeir  pleasure:  We  are  to  judge  according  to 
th«  fundamental  laws  and  custoois  of  the  realm. 
There  is  a  book  which  Mr.  Attorney  remem- 
bered well,  that  the  king  of  England  bath  more 
power  thau  anj  other  king.  If  the  king  must 
bjr  the  law  defend  tlie  kingdom,  he  must  lay  a 
charge  to  provide  for  the  same.  The  common 
law  owns  the  king  as  sovereign  and  head  of  the 
kingdom,  that  sliould  defend  and  protect  it.  1 
Sam.  8,  19,  90.      They  would  have  a  king  to 

{r  he  adjudged  by,  as  other  nations  had,  and  to  go 
in  and  out  before  them;  that  was  the  fashion  of 
kioes  before,  to  judge  tbeir  people  by  laws,  and 
to  defend  them  with  arms.  It  is  an  incident 
qvality  inherent  in  the  kin^.  It  standeth  with 
nature  and  reason,  that  the  king  should  hate 
Cbe  charee  of  the  defence.  If  this  inherent  qua- 
lity should  be  taken  away,  how  can  he  defend 
liis  people?  If  he  be  no  more  than  a  common 
person,  he  cannot  be  a  king,  unless  he  take  the 
aefeace  and  protection  of  his  people  upon  bim. 
Mr.  Attorney  shewed  learnedly,  the  Kin^  is  a 
monarch  and  sovereign,  the  people  his  subjects : 
he  is  the  head  of  the  body,  and  therefore  may 
command  it.     Fitz.  Herb.  Na.  Br.  and  Stnra- 

I  lord  Prerogative,  that  the  king  protects  the  ho- 
llies and  lands  of  bis  subjects :  he  b  Vicarius 
Dei,  appointed  to  protect  the  kingdom;  so 
ftbere  is  a  tie  of  allegiance  that  binds  every  man. 
Stamford,  cap.  3,  of  Prerogative,  tlie  king  by 
latw  is  the  protector  of  the  body,  lands,  and 
floods  of  his  subjects :  so  he  hath  a  liberty  and 
prerogative  for  this  end,  (not  fur  his  own  profit) 
«n  the  bodies,  lands,  and  goods  of  his  subjects, 
in  time  of  danger.  It  Hen.  7.  Every  man  in 
hit  own  person  is  bound  to  sen'e  the  king  for 
the  defence  of  the  realm;  and  gives  a  reason, 
•lid  that  is  the  reason  of  protections,  because 
•hey  are  bound  to  it ;  therefore  they  should 
have  no  harm  done  unto  them.  The  kin^  him- 
aclf  cannot  free  any  man  from  his  allegiance, 
without  act  of  parliament ;  neither  can  the  sub- 
ject free  himself,  as  in  Dr.  Storie's  case.  So 
you  see  the  king's  majesty  halh  interest  pro  bono 
pvbiico,  in  the  person.  p 

He  hath  also  an  interest  in  our  estates,  if  it 
be  pro  bono  Dublico ;  as  in  the  case  of  L.  it  was 
adjudged  he  has  power  to  come  over  mens  lands. 
Now  what  prerogative  hatli  the  king  concerning 
•hat }  and  yet,  according  to  Popham,  the  two 
chief  ju&tices  and  chief  baron  agreed,  that 
where  a  mfin  hath  an  inheritance  in  lands  and 
woods,  the  king  cannot  cut  his  woods  for  his 
private  nse>  unless  it  be  pro  bono  publico  ;  nor 
^g  gravel  in  another  man's  lands :  but  yet  in 
e&nt  where  it  is  pro -bono  publico,  he  may  do  it, 
and  flMke  bulwarks  en  their  grounds  for  de- 
fence of  ttie  kingdom. — So  for  pontage  and  mu« 
n%tf  «be  king  canaot  compel  the  subject  to 
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make  the  walls  of  bis  own  house,  or  a  bridge 
for  his  own  private  use;  but  where  it  if  com-* 
manded  to  be  done^  where  the. subject  bath  a 
benefit,  there  it  is  good :  so  here  is  the  differ^ 
ence  of  the  case,  where  the  kine  commaads  for 
his  private  use,  or  pro  bono  publico. 

My  brother  Crooke  saith,  theking  may  prest 
ships  for  his  service^  in  the  defence  of  the  king- 
dom, lot  not  command  inland  counties  to  for* 
nish  ships :  yet  there  is  a  precedent  in  Oxford 
to  the  contrary. — By  the  fundamental  laws  of 
(he  kingdom,  lie  is  the  defender  of  his  subjects, 
of  (heir  Jbodies,  lands,  and  goods;  and  where  it 
is  pro  bono  pubticoy  they  are  to  pay  towards  it. 
If  tliere  had  not  been  objections  that  dazzled 
me,  I  should  have  done  before  this. — The  Casd 
of  the  abbot  of  Robertsbridge  is  an  allowance 
of  this  charge,  a  double  charge  of  lands  there  in 
two  several  places.  I  remember  in  a  parlia* 
ment,  where  I  learned  a  great  deal  of  good,  i 
Jac.  the  king,  without  consent  in  parriament, 
laid  an  imposition  on  merchandize,  but  was  in 
cose  of  necessity,  pro  bono  publico. 

Now  to  answer  objections^  and  those  were 
many,  my  brother  Crooke  did  double  and  re- 
double them..  Brother,  we  sit  one  next  ano* 
tlier,antient  judges,  though  different  in  opinion. 
I  speak  out  of  my  conscience,  as  you  have 
spoke  out  of  yours;  so,  though  there  be  varietj 
of  opinions,  vet  conscience  is  the  same. 

First,  saith  he,  the  fundamental  laws  of  the 
kingdom  have  settled  a  property  in  the  goods  in  . 
the  su^ect,  that,  without  their  consents,  thi» 
cannot  be  taken  from  them. — This  doth  not 
trench  upon  tlie  pi^opcrtjr  of  the  subject,  if  you 
take  the  case  right:  If  this  be  a  Inwral  prerogai- 
tive  in  the  king  to  lay  this  charge,  then  how  can 
it  be  said,  that  the  subject's  property  is  rovaded  f 
For  if  the  property  ab  initio  be  in  the  king,  then 
the  law  annexed  this  to  the  lands  and  soods  of 
the  subject  in  the  beginning,  and  made  them 
liable  to  it  by  a  secret  tacit  condition.  If  a 
man  do  enter  for  a  condition  broken,  this  is  n6 
divesting  of  the  property  out  of  the  subject.  If 
goods  be  given  to  one  till  such  a  thing  happen^ 
or  upon  such  a  condition,  there  is  a  property  in 
the  donee,  yet  it  is  clogged  with  a  limitation  and 
condition ;  and  when  the  one  or  the  other  hap> 
pens,  the  property  may  be  reduced  or  transfor- 
red,  as  in  all  assessments  and  rates,  goods  are 
liable  16  the  payment  thereof:  so  for  ilie  pay- 
ment of  those  uiings  necessary  for  the  defence 
of  the  kingdom  without  their  consent ;  for  if  le- 
gal, what  needs  this  condition?  I  would  wish  na 
man  to  clamour,  that  tins  is  t6  divest  the  sub- 
ject of  the  property  in  his  goods ;  for  it  is  n^ 
thine  but  what  is  for  the  defenceof  tbe  kingdom. 

The*  next  authorities  objected  by  my  brother 
Crooke,  are  the  laws  of  William  the  Conqueror, 
and  Charter  of  king  John,  then  the  stntutes, 
then  Fortescue;  and  therefrom  he  saith  very 
much,  that  the  king  of  England  cannot  lay 
taxes  iipon  his  subjects,  without  tlieir  consent 
in  parliament.  And  where  he  speaks  of  taxes 
and  charges  that  cannot  be  imposed  without 
consent,  some  other  places  of  the  author  do 
shew,  that  it  is  where  the  king  imposeth  it  fot 
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ipe  pextis  i;{  uen.  4,  tiie  charges  ot  la, 
lipon  a  doth  for  measuring,  adjudged  void.  I 
conceive  it  was  not  adjudged  void  upon  that 
point.  True,  in  parliament  it  was  complained 
ttf  as  a  grievHiice  to  the  subject;  but  every 
petition  in  parliament  doth  not  argue  a  right : 
It  may  bent  was  addamnutn^yet  abtgve  injuria; 
that  case  differs  laucb  iVom  this,  for  there  was 
a  charge  to  a  private  Wnefit,  and  no  regard  to 
the  pubhCywhjch  perhaps  the  law  will  not  allow, 
but  where  there  is  a  quid  pro  quo;  nor  of  the 
case  of  dice,  cards,  monopolies,  those  cases 
fiothing  like  this :  &o  a  commission  of  sewers 
may  lay  a  charge  for  the  repair  of  a  bank ; 
.when  ihe  lands  are  overflown,  and  the  owners 
be  not  able,  the  neighbour hooif  must  be  taxed; 
to  in  case  of  a  bridge. 

.Then  the  statute  of  2  Rich.  2,  was  objected ; 
nothing  must  come  to  the  king*s  purse,  nor  tp 
the  kinE*s  coffer,  but  it  must  be  for  the  defence 
of  the  kingdom. — This -was  no  lawful  charge, 
because  the  intention  was  to  fill  the  king's  cof- 
fers, which  were  empty,  and  that  could  not  be 
done  but  by  parliament;  so  it  is  not  in  our 
case,  no  money  is  to  come  to  the  king's  private 
use. — ^I'hat  of  lien.  4,  for  repealing  of  commis- 
aions  that  were  awarded  to  provide  barringers, 
the  record  snith  only  that  the  king's  answer  to 
the  complaint  was^  <  Le  roy  se  avisera.avec 
•  ses  signores/ 

.  Then  be  cometh  to  the  statute  of  tonuaee 
'and  poundage  only  for  ordinary  defence  of  the 
kingdom. — Why  there  should  be  any  difference 
Jt^etween  an  inland  county  and  a  maritime  I 
know  not,  since  to  the  common  defence  all  are 
equally  engaged  as  one  in  tire  body ;  and  the  in- 
and  counties  have  the  benefit  by  sending  their 
wools  by  sea,  and  yet  they  must  not  help  to  the 
defence  of  the  sea.  As  in  the  natural  body  one 
member  helps  another,  so  when  the  maritime 
counties  are  not  sufficient  to  make  defence  (as 
in  case  of  extraordinary  defence  they  caunot  be) 
the  iuland  county  must  cbntribqte.  Besides, 
the  kini;  may  unite  an  inland  county  to  a  mari- 
time, and  make  them  but  one  county ;  is  not 
h^  lord  of  the  laud  as  well  as  of  the  sea  ?  What 
.was  the  law  before  the  division  of  counties? 
Surely  it  w«s  equal  in  charging  the  whole  king- 
dom ;  for  I  see  no  reason  but  an  inland  county 
should  lie  chai^eable  by  law,  as  well  as  a  mari- 
.time.  In  antient  times,  things  done  upon  the 
,sea,,  were  tried  upon  the  land  in  the  King's- 
. Bench,  as  by  many  records'  appeareth.  One 
.is  of  a  Nurman  robber  upon  the  sea. 

Object. — But  if  this  be  so,  the  law  suffereth 
a  greater  incouveniency,  viz.  that  tlie  king  may 
by  his  writ  charge  what  and  when  he  pleasetb. 

Eespons. — ^This  the  law  trusteth  the  kin^s 
goodness  with,  that  he  will  not  require  it  of  his 
subjects  but  when  there  is  occasion;  and  he 
may  do  it,  so  long  as  he  continues  it  no  longer 
than  there  is  occasion. 

Obicct.-^But  were  not  Dr.  Cowel  and  Dr. 
Vanwaring  seottnced  in  pacUunent  for  such 
ttnets  ? 


memoer  m  cue  parnameni^  ana  was  in  we 
lower  houf»e  when  Cowel  was-sentenced.  1  will 
tell  you  what  Dr.  Cowel  did :  he  wrote  a  book, 
and  under  tlie  words  Prerogative,  Subsidies, 
and  Kings,  he  inferred  as  if  the  king  might 
uiuke  laws  without  consent  in  parliament ;.  and 
wrote  against  the  common  law,  which  the  kiog 
is  sworn  to  muintuin :  thereupon  he  was  sen- 
tenced, and  bis  sentence  was  just,  and  I  gare 
my  voice  for  it.  T|ie  other  was  Dr.  Manwar- 
ing,  he  preached  two  Sermon^  that  the  king  was 
not  bound  to  observe  his  laws,  that  the  right 
and  liberty  o(  the  subject  are  at  the  king's  will 
and  pleaisure  without  parliament,  and  that  ibis 
doth  bind  the  conscience  of  the  subjects,  and 
that  they  are  bound  to  pay  Loan-Money  upon 
pain  of  eternal  damnation ;  and  that  they  that 
did  refuse  to  pay  tAe  Loan-Money,  did  ofieod 
against  the  laws  of  God,  and  were  guilty  of  dis- 
loyalty and  disobedience ;  and  that  the  autho< 
rity  of  parliaments  was  not  necessary  to  the 
granting  of  any  subsidy.  For  this  be  was  sen- 
tenced,  and  made  his  submission.  That  wa 
for  raising  of  money  for  his  own  \ise,  but  this  is 
to  require  his  subjects  to  provide  ships  for  ili« 
defence  of  the  kingdom. 

Object. — The  next  objection  was  CoiaaEe, 
that  by  that  tenure  great  profits 'arise  to  tbs 
king  for  defence. 

Respons. — Shall  the  defence  of  the  kmgdom 
be  laid  only  upon  those  who  have  their  maiaie* 
nance  out  of  the  public  revenue?  What  will 
the  king  have  left  to  maintain  himself,  hit 
queen,  his  children, intelligences  abroad?  Will 
yt'u  strip  him  of  all  ?  It  is  true,  I  hold  that  the 
kiug,  tvitli  the  subjects,  must  joiu  together  in 
the  defence  of  the  kin^^doro.  If  the  king  be 
rich,  you  sheuld  have  pleaded  that  the  king  had 
sufficient  in  his  purse. 

Object. — Then  it  is  objected,  that  there  is 
no  apparent  danger,  and  that  this  charge  is  not 
allowable  neither  by  the  common  law,  statute 
law,  or  custom. 

I  say,  it  is  due  by  the  common  law ;  but  will 
you  have  danger  so  apparent,  as  Hannibal  ai 
pqrlas  Y  Will  you  suffer  an  enemy  to  come  in 
before  you  prepare  to  resist  ?  If  once  he  gets  in, 
you  wdL  hardly  get  him  out.  Is  not  tluit  as 
much  to  be  commended,  that  doth  prevent  a 
danger  before  it  cometh,  as  when  it  comes?  U 
not  the  care  to  prevent  fire  from  a  house  before 
the  fire  takes  hold  of  it,  as  great  as  wheq  it  is 
on  fire  to  quench  it  ?  Therefore  the  king,  like  a 
good  physician,  seeing  a  disease  growing,  before 
it  gets  too  much  strength  prevents  iL 

Object — Tn  six  weeks  time,  a  parliameflt 
may  be  called. 

liespons. — Though  it  may  be,  yet  after  tbej 
meet,  a  long  time  they  spend  in  consaltatioa 
before  they  can  do  any  thing :  which  would  be 
too  mischievous  in  a  sudden  invasion:  and. 
therefore  king  Ed.  3,  iq  his  10th,  11th,  and  ISth 
years,  whilst  the  parliament  was  sittii^  ^^ 
forth  his  writs  for  aid. 

Object.— It  was  alledged  by  Mr.  Holboroe, 
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that  tbe  law  of  nature  teacheth  every  man  to 
defend  himself. 

Respons. — What,  I  pray  you,  will  you  then 
have  don«,  on  a  suckten  invasion,  when  forces 
must  be  raised  in  Cornwall,  some  in  other  parts 
of  the  kingdom  as  remote,  and  all  must  meet 
together?  If  tbe  king  tnust  expect  such  an 
actual  invasion,  before  such  time  as  he  sends 
forth  his  writs  to  have  them  all  in  readiness, 
liow  poorly  would  the  kingdom  be  defended  at 
that  time  ?  Our  forces  would  be  scattered,  and 
cannot  be  brought  togetiier,  which  thus  divided 
cannot  withstand  a  ibrei^n  power. 

Object.— The  last  objection  was,  that  the 
king,  at-  his  pleasure,  may  draw  when  he 
pleaseth  this  charge  upon  the  subjects,  if  he  say 
ne  as  of  opinion  that  there  is  danger. 

Why  may  not  the  law  allow  this,  and  trust 
the  king's  judgment  here  as  well  as  in  the  case 
of  a  Ne  exeat  regno,  in  which  if  the  king  com- 
mands his  subjects  to  stay  at  home,  for  such 
and  such  a  cause,  the  case  is  not  traversable } 
Fitz-Her.  Na.  B.  165,  85,  7  Hen.  7,  saith,  if 
Che  king  doth  rectify  an  act  of  parliament,  you 
cannot  speak  against  the  king's  certificate  under 
the  ^reat  seal;  *  Null  tiel  record'  is  no  plea.^- 
Again,  God  Almighty  bless  the  king ;  it  is 
against  presumption  of  law,  that  the  king, 
whose  heart  is  in  the  hand  of  the  Lord,  should 
tell  a  lye.  God  gives  wi»dom  to  govern  aright. 
Lying  lips  do  not  become  a  prince.  l*ruth  to 
God  Almighty  he  owes.  The  law  says,  the 
king  may  nescirt  verum,  but  not  dkere  JaUurn, 
The  king  may  not  know  a  truth,  but  cannot 
speak  falsely.  Next  juramento  slrictui,  he  is 
bound  to  administer  justice,  and  not  to  grieve 
his  subjects.  Is  he  so  unwise  to  cbarjge  them 
and  liimself  without  cause,  with  providing  of 
ships?  Whatbenefitcomestohimbyit?  Surely 
to  tell  a  lye  will  be  no  advantage  to  him ;  he 
were  a  king  of  wickedness  to  lay  a  charge  on 
tbe  subject  to  no  purpose ;  thus  he  shall  charge 
himself  and  his  subjects  about  nothing.  Does 
any  man  think  he  will  put  a  burden  upon  his 
subiects  without  cause  ?  We  have  a  good  king, 
and  our  imaginations  ought  to  be  good  of  him. 
The  fourth  assertion  is,  that  the  kin^;  bath 
power  to  compel  them  to  the  contributing  to 
this  charge.  This  power  of  the  king  is  a  spe- 
cial prerogative,  and  if  good  at  common  law,  it 
taketh  away  the  statute,  when  it  is  pro  bono 
publico,  to  defend  the  kingdom. 

The  general  words  of  a  statute  shall  never  be 
construed  to  extend  to  it:  tbe  charter  of  king 
John  shall  never  take  away  the  king's. preroga- 
tive, neither  the  statute  De  Tallagio  non  Cpn- 
cedendo,  which  I  agree  to  be  a  statute,  and  so 
mv  lord  Coke  allows  it  to  be.  Now  this  power 
of  the  king,  of  which  I  argue,  is  a  special  pre- 
rogative ii^ point  of  government ;  it  is  a  pro- 
prium  to  a  sceptre  quarto .  modo,  therefore  the 
general  words  of  a  statute  shall  never  be  .con- 
strued to  extend  unto  it;  as  if  the  king  hath  a 
nlal  interest  in  land  by  the  prerogative,  it 
J  not  pass  away  without  precise  words,  as 
tbe  books  ar^  infimte  in  it.  If  the  king  grants 
away  land  by  bis  letters  patents^  parcel  of  a 


forest,  without  special  words,  this  shall  remain 
subject  to  the  forest-laws  still:  so  many  ^  cases 
mny  be  put,  when  general  words  of  a  statute 
exteiid  not  to  a  particular  prerogative.  U 
general  words  of  the  statute  should  take  away 
these  aids,  why  do  they  not  take  away  the  aids 
of  '  pur  faire  fitz  chevalier,  et  pur  file  mnrier.' 
since  that  general  words  may  include  them  as 
well  as  this?  But  you  all  grant  that  these  aids 
are  not  taken  away,  and  by  the  same  reason  I 
conceive  this  remains. 

My  brother  Crawley  held  that  special  words  ^ 
in  an  act  of  parliament  could  not  take  away 
his  prerogative,  because  it  would  have  been  an 
act  against  reason.  I  will  tell  you  what  I  have 
heard  adjudged  in  this  case.  In  the  parliament 
held  I  Jac.  there  were  two  things  expresdy 
moved :  One,  That  there  might  be  no  wardship 
or  tenure  of  the  king :  The  other,  that  the  king  . 
might  not  allow  surveyors.  To  these  Ques- 
tions, after  long  disputes,  it  was  answered  by 
the  whole  parliament,  that  such  an  act  of  par- 
liament to  top  the  prerogative  of  tenures  would 
be  void,  because  it  is  inherent  in  the  crown,  for 
every  man  holds  immediately  or  mediately  of 
the  king.  And  3  lien.  7,  an  act  of  parliament 
to  restrain  the  king's  non  obstante  to  dispense 
with  penal  laws,  as  not  to  pardon  murder,  ii 
void ;  his  person  and  royal  prerogative  cannot 
be  restrained  by  parliament.  Thus  I  have  dona 
with  the  former  and  larger  part  of  my  aiga- 
mcnt. 

Now  I  come  to  see  if  the  record  will  main- 
tain that  which  we  have  here,  and  I  think  it 
will  bear  it  both  for  matter  and  form.  First, 
let  us  see  whether  there  be  substance  enough, 
to  shew  that  there  is  danger  sufficient  for  this 
prerogative  to  require  aid  and  assistance;  and 
I  tiiink  thecc  is  sufficient,  the  French  king,  the 
Spaniard,  the  Low  Countries,  all  up  in  arms; 
who  knows  what  danger  this  kingdom  may  be 
in?  and  if  the  king  say  it  is  in  danger,  it  is  not 
traversable ;  if  the  king  had  said  no  more  but 
this,  pro  defentione  regni,  without  any  mora 
saying,  it  had  been  sufficient.  It  also  recites 
that  there  were  pradones,  pirata,  that  tiiok 
away  both  men  and  ships;  and  that  foreign 
provision  was  making  to  take  away  the  domi- 
nion of  the  sea ;  and  that  all  this  was  '  ad  gra- 
^  vandum  n?gnum  nostrum ;'  and  therefore  cgm- 
mands  a  ship  to  be  provided  *  ad  defensionera 
'  regni.'  Here  the  danger  is  general,  and  there- 
fore tbe  defence  must  be  general. — An  iiidif* 
ferent  and  equal  assessment  is  first  to  be  made, 
and  then  the  overplus  of  the  provision  to  be 
restored  according  to  the  writ;  for  until  the 
money  be  had,  how  can  the  provision  be  made; 
Though  it  has  been  said,  let  the  ships  be  first 
built,  and  then  make  the  assessment ;  that  can- 
not he,  for  with  what  shall  the  provision  ba 
made  ?  The  money  must  do  it. 

For  matter  of  precedents,  as  Danegelt,  &c. 
I  do  not  much  stand  upon,  because  I  had  not 
time  to  peruse  them,  but  conclude  on  my 
former  reasons. 

My  Lord  Chief  Justice  asked  him  what  his 
advice  was;  be  answered, 
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Mr  advice  is  apon  the  whole  matter,  that 
the  barons  finding  the  other  process  of  court 
and  Sci*  Fa'  to  be  according  to  the  Excheqaer, 
(for  ths\t  I  leave  to  them)  Judgment  shall  be 
given  that  Mr.  Hampden  shall  be  charged  with 
the  HOs.  with  this  limitation  and  condition,  ^hat 
none  of  it  comes  to  the  king's  purse,  for  if  it 
<k>^  my  opinion  is  against  it. 


The  Argument  of  Sir  RICHARD  HUTTON, 

knt.  one  of  the  Justices  of  his  Majesty's 
court  of  Common-Fleas  at  Westminster, 
in  the  Exchequer-Chamber,  in  the  great 
Case  of  Ship-Money. 

-The  king  by  his  Writ  4  Aug.  informs  us  that 
there  were  gathered  *  piratae  ac  maris  grassa- 
*  tores,'  and  that  they  were  gathered  together 
in  hostile  manner  to  hinder  our  merchants  from 
bringing  their  goods  into  our  ports;  and  recit- 
€tb,  tlial  there  are  wars  abroad,  and  that  con- 
sidering these  perils  and  dangers,  and  that  the 
defence  of  the  kingdom  consists  in  the  defence 
of  the  sea,  which  at  all  times  belonged  to  this 
kingdom,  and  that  the  charge  of  defence  is  to 
be  borne  by  all ;  and  the  king  is  loth  that  in  his 
time  such  an  honour  as  the  dominion  of  the  sea 
should  fall  away  or  he  diminished,  and  not  be 
defended,  hath  therefore  sent  a  Writ  to  the 
.  sheritf  of  fiucks  (as  to  otb^r  counties)  to  provide 
a  Ship  of  such  a  burden  against  the  1st  of 
March,  and  to  com©  to  Portsmouth,  and  there 
to  remain  fol-  26  weeks,  and  to  do  as  shall  be 
directed  them  for  the  defence  of  this  kingdom. 
And  tl>e  Writ  directed,  that  all  that  are  in- 
faabitai^ts  shall  be  assessed  for  the  providing  of 
this  ship  with  men  and  amonunition.— By  force 
©f  this  writ,  Mr.  Hampden  being  assessed  at  20#. 
there  went  forth  a  Certiorari  a  yeor  and  a  half 
after,  directed  to  the  sheriff  of  tb«  county  of 
Bucks,  to  certify  what  sums  they  had  assessed 
by  virtue  of  the  said  Writ  4  'Aug.  and  there 
are  two  several  certificates  returned  into  Chan- 
cery; one,  that  Mr;  Hampden  was  assessed 
at  90f.  the  other,  that  he  hath  nt>t  paid  it.  5 
Mali  IS  Car.  the  king,  by  mittimus  out  of  Chan- 
cery, recites  that  when  he  awarded  the  Writ 
4  Aug.  « Salus  regni  periclitabatur/  and  that 
it  was  for  the  defence  of  tlie  kingdom  and 
sectirity  of  his  subjects;  and  doth  send  this 
Writ  4  Aug.  the  Ceniorari,  and  Mittimus,  to 
the  barons  of  the  exchequer,  and  comnuinds 
the  barons  to  do  that  which  appertams  to  jus- 
tice to  be  done.  Whereupon  a  Sci'  Fa'  is 
awarded;  whereunto  Mr.  Hampden  hath^pr- 
peared,  and  demanded  Oyer  of  the  Sci'  Fa' , 
Mittunus,  Certiorari,  and  the  Writ  4  Aug.  aad 
hath  demurred  generally;  and  Mr.  Attorney 
hath  joined  in  demurrer :  and  how  this  Sci'  Fa' 
'lietb,  is  the  question. 

And  I  am  of  opinion  that  this  Sci',  Fa'  doth 
not  lie,  and  that  Judgment  in  this  case  ought 
to  be  given  against  the  king.  For  the  better 
|]nderstaadin|  of  the  court,  I  shall  observe  in 
the  method  of  my  proceedings, 

1.  Whether  a  cha'ree  of  this  nature  may,  by 
the  king,  be  imposedi  by  origioal  writ  only  un-  . 


der  the  great  seal,  without  a  pariiameot. 
Wherein  1  hold  it  cannot  be  proved  by  any 
autliority  or  reason,  unless  in  time  of  aaual 
war  and  invasion.  3.  I  will  answer  those  ob- 
jections only  made  formerly  hv  them  that  have 
argued,  that  these  statutes  do  not  eitend  to 
this  kind  of  prerogative,  and  that  this  prero- 
gative is  not  taken  away  by  any  of  these  stt- 
tutes.  S.  1  will  answer  the  precedents,  both  ljy 
precedents  of  equal  nature,  and  by  some  res- 
sons,  whereupon  I  will  cendude,  that  this  pre- 
rogative and  power,  vfrhich  is  monarchical,  is 
included  and  taken  from  the  king,  and  tku 
roust  be  done  by  parUaroent.  4.  I  will  an- 
swer some  objections  that  now  hare  beeo 
raised,  and  were  before  made  by  Mr.  Solicitor. 
5.  I  will  just  open  the  writ^  that  it  neitlier  coa- 
taineth  matter  sufficient  in  the  writ  itself,  nor 
is  there  matter  to  warrant  any  suchkvy  isis 
pretended  ;  neither  is  the  same  lanful,  aor  csd 
it  be  mended  by  Mittimus,  nor  can  be  con- 
manded  by  those  sheriffs  that  ate  no  sherife  iQ 
this  case  upon  the  matter. 

Now,  as  my  brother  Jones  hath  takes  s 
great  deal  of  pains  and  time,  I  will  -not  be 
drawn  fVom  my  ocvn  order  by  what  be  bath 
said ;  but  answer  him  in  his  argument. 

1.  I  say,  that  this  power  of  assessing  of  no- 
ney,  being  a.  great  charge,  cannot  by  the  Iqw  at 
this  day,  unless  in  time  of  actual  war,  be  im- 
posed upon  the  people  by  act  of  parliament— 
The  acts  of  parliament  that  have  been  men- 
tioned, the  first  was  Mag*  Char',  which  is  to 
antient  and  great  statute;  it  cometh  ofitou 
with  an  intpeximus  from  Ed.  1,  confirmed  thirty 
times ;  the  words  are,  •  Dedimus  el  concedi- 
'  mus  has  libertateS  subscriptas  in  perpetvom. 
^  Null  us  liber  homo  captatur  vel  inffprisonetnr, 
'  aut  disscssietur  de  libero  tenemento  sao  ve^ 

*  libertattbus,  &c.  abt  aliquo  modo  distringatar, 

*  aut  in  carcerem  mittatur,  nisi  per  legale  jadi- 
'  ciuin  pnrium  suorum,  vel  per  legeta  terrs/ 
King  William  the  Conqueror  made  these  laws, 
and  swore  men  to  those  laws.  And  then  kivg 
Edward,  Jn  the  last  chapter,  commands  them 
to  be  kept,  and  he  will  keep  them  so  long  as 
concerned  him  and  all  his  people  fur  e\er. 
And  for  this  they  granted  lihn  a  fifteenth  psrtot 
all  their  goods,  and  it  is  a  statute  here  to  this 
day,  Stamford,  fol.  179,  to  be  tried  per  ptrtSj 
as  the  barons  at  this  day  have  for  their  trial 
theprivilege  of  this  statute. 

The  next  statute  is  25  Ed.  5,  chap.  5,  recit- 
ing, '.  And  forasmuch  as  divers  persons,  Arc.  we 
'  have  granted  fbr  us  and  our  hen?,  that  we  shell 

*  not  draw  such  aid  and  pride  into  castom  for 

*  any  thing  done  heretofore,  by  any  other  rile 
'  or  precedent  that  may  be  found.'  So  there  is 
now  not  only  for  taxes  fbr  war,  but  for  any 
other  business  whatsoever,  '  fbrs<]«e  de  com- 
'  munc  consent  de  touts  la  realm,'  saving  die 
antient  aid  and  prizes  due  and  accustonei 
And  this  saving  is  nothings  for  this  statnte  ex- 
tends to  no  particular;  for  if  any  extend  to  atd 
by  tenure,  aJl  England  is  not  bound  to  this,  bat 
some  few.  The  stotutes  extend  to  such  aids 
as  the  whole  kingdon  is  subjea  uoto;  Aooe 
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will  sa^  that  all  the  kingdom  holds  uf  the  king 
<  pur  fib  marier,  &c.' 

The  tutuif  of  34  Ed.  1,  conoeraing  oerUin 
libertief  granted  by  the  king  to  his  commons, 
this  is  printed  anno  1534)  C5  Hen.  8.  No.tail- 
lage  to  be  taken  or  levied  to  us,  our  heirs  or 
successors,  without  the  good-will  and  assent  of 
the  archbiabops,  bishops,  barr>ns,  and  other 
barf  esses  and  freemen  of  the  realm.  This  sta- 
tute hath  been  quiirrelled  withal,  but  the  words 
are  very  efieclual. 

The  statate  of  14  Ed.  9,  agreed  to  be  perpe- 
tual by  my  brother  Jones,  for  my  part,  J  can 
see  DO  reason  why  it  should  be  so.  The  sta- 
tute recitethi  that  whereas  the  barons  and 
oommont  of  the  realm  hate  granted  of  their 
good  free-will  the  king  an  aid  towards  his  wiirs 
as  well  on  this  side  t^  sea  as  beyond,  of  the 
ninth  sheep,  the  ninth  sheaf,  &c.  and  the  ninth 
part  of  all  their  goods,  we  will  and  grant  for  us 
and  our  heirs,  that  the  same  so  charged  shall 
not  be  brought  into  example  to  make  any  aids, 
be  doth  not  say  tuck  aids,  but  by  consent  in 
parliament..  No  man  can  say  against  these 
words,  ^y  are  so  full  and  absolute.  The  statute 
S5  Ed.  9,  enacts^  that  none  shall  be  compelled 
to  fiod  hobbellers ;  ^  Si  il  ne  soit  per  commune 
■  consent  in  parliament.'  The  reason  given  in 
the  parliament«roll,  is  very  observable ;  '  Car 
'  oeo  est  inoounter  le  droy t  del  royalme.'  These 
words  are  in  the  rolT,  yet  left  out  in  the  printed 
statutes,  but  the  reason  I  know  not.  This  sra> 
tote  of  25  Ed.  d,  is  confirmed  by  the  statute  4 
Hen.  4. 

The  statate  1  Rich.  9,  a  very  good  statute, 

though  in  a  young  king's  time,  enacted  and 

done  by  the  lords  and  ooi^iraom :  There  have 

.  been  many   tnvtfitions  to  charge  the  subject. 

Now  lien.  4,  invented  many  benevolences,  and 

that  is  recited,  that  whereas  divers  inventions, 

^c.  (all  the  world  I  think  is  full  of  tmrentions)  it 

is  enacted  from  henceforth,  that  the  subject 

shall  no  ways  be  charged  with  any  such  like 

charp.   Tliev  gnt«  it  the  name  of  benevolence, 

hut  mdeed  thejr  were  impositions,  and  great 

charges  were  collected  with  that  name. 

I  conclude  with  that  statute  of  this  king,  the 

.  Petition  of  Right,  which  reciteth  the  statute 

De  Tallagio.     Very  many  particular  things  are 

mentioned  there,  men  are  not  to  be  compelled 

to  lend  money  without  common  assent  in  par- 

hament ;  which  is  a  confirmation  of  these  sta- 

:   tQtes.    I  hate  done  wi^h  the  statutes: 

For  the  authority  of  the  year>books;  Iwitl 
confirm  those  two  authorities  cited  by  my  bro- 
ther Crooke,  though  my  brother  Jones  slight 
,   the  authority,  13  Hen.  4,  the  principal  case  be- 
.  ing  then  a  gi^nt  of  an  office  of  measuring  of 
cloth  and  not  in  practice,  and  being  p-anted 
.   out  of  parlmment  condemited  to  be  void ;  for 
the  king  csennot  grant  any  conunon  charge  oh 
;.  his  people  but  in  parliament.    And  thoudi  my 
brotlier  Jones  said,  that  perhaps  such  a  charge 
.    was  damnum,  yet  not  mjtina;   surely  had  not 
there  been  more  in  it.  it  had  not  been  damned 
tt  illegal. 
The  other  authority  b  that  of  Fortescue; 


though  my  brother  Jones,  in  that  book,  doth 
omit  that  ^hich  is  material ;  for  that  man  he 
was  sworn  chief  justice  of  England,  and  after- 
wards made  chancellor,  who  saith  expressly  in 
his  9th  chapter,  that  the  king  of  England  can- 
not alter  any  law ;  Thathegovemeth  bis  people, 
not  only  by  royal,  hut  by  politic  power,  and  * 
can  lay  Ho  charge  ufran  them  but  by  parhament, 
The  king  can  change  no  law,  nor  make  land 
gavel-kind  which  is  not,  ,nor  make  land  divisi- 
ble which  is  not ;  which  he  might  do  if  it  were 
to  be  done*  by  power  royal.  And  Fortescue 
condiideth  with  this  eicellent  saying,  fbl.  S6. 
0.    *  Rejoice  therefore,  sovereign  prince,  and ' 

*  bt  glad ;  for  the  law  of  your  realm  admi« 

*  nisteretli  to  you  and  to  your  people  no  small 
'  comfort    and    security,    &c.     Prerogative 

*  strengtheoeth  the  subjects  liberty,  and  their 
<  liberty  strengtheneth  the  king's  prerogative/ 
Cap.  38,  is  full  and  strong  against  the  king,, 
which  my  brother  Jones  was  pleased  to  omit. 
The  king  may  by  his  officers  take  necessaries 
for  his  Irause,  nevertheless  he  is  bound  to  pay 
for  them;  for  by  the  law  he  ought  not  to  take 
away  any  of  the  subjects  goods  with<iot  making 
satisfaction  for  tliQ  same;  neither  can  he  lay 
any  taillage,  subsidy  or  other  burthen,  or  make 
new  laws,  or  alter  old,  without  express  agree- 
ment of  his  people  in  parliament., 

I  have  done  with  the  positive  part  of  my  ap- 
gument.  I  will  not  trouble  you  long ;  I  will 
answer  some  objections  now  made,  and  hereto- 
fore made  against  these  statutes. 

First,  For  the  statute  De  Tallagio  non  Con- 
ccdeodo.  True,  it  is  very  probable  that  it  was 
no  statute,  but  an. extract  out  of  the  statutes  of 
26  Ed.  1,  whicli  is  upon  record,  the  other  not 
being  to  he  found  upon  the  roll.  It  was  averred 
una  voce,  it  was  a  statute,  though  not  without 
probability  it  was  no  statute,  as  it  was  learnedly 
observed  by  Mr.  Solicitor,  in  respect  of  the 
king's  absence  beyond  the  seas.  Only  I  collect 
this  out  of  his  argument  that  he  thought  that 
that  statute  did  reach  very  far  against  the  kin|, 
which  he  could  answer  no  way,  but  to  take|  it 
away ;  therefore  he  thought  it  a  statute  of  some 
force. — Next,  my  brother  Berkley  would  have 
the  statute  of  14  Ed.  3,  to  he  but  a  temporary 
statute,  and  but  during  the  continuance  of  the 
wars.  The*  first  part  3t  the  statute  is  absolute, 
but  the  latter  part  is  but  a  temporary  statute,  ^ 
and  but  ddiitig  tlie  continuance  of  those  wars. 
But  it  must  (the  former  part  thereof)  needs  ht 
perpetual,  for  it  is  granted  for  the  king  and  his 
heirs. 

Tlie  neit  objection  is  by  my  brother  Jones 
and  my  brother  Crawley,  That  this  power  roval 
is  part  of  the  prerogative  appertaining  to  his 
person,  and  inherent  to  the  crown,  t^^ptoprium 
guar  to  modo,  so  inseparable,  that  an  act  of  par- 
liament cannot  take  it  away. 

I  confess  there  are  some  inseparable  prero- 

C'  es  belonging  to  the  crown,  such  as  the  par- 
mi  cannot  sever  from  it.  And  t  wilj 
prove  to  yon  out  of  books,  cases  and  statutes, 
that  the  king  cannot  release  his  tenure  tn  c«- 
pite.    It  was  endeavoured  that  a  law  should  b« 
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made  that  the  court  of  wards  should  be  shut 
up,  it  was  resolved  it  had  been  a  void  law ; 
such  is  the  care  for  the  defence  of  the  kingdom, 
which  belongeth  inseparably  to  the  crown,  as. 
head  and  supreme  protector  of  the  kingdom  : 
So  that  if  an  act  of  parliament  should  enact 
that  he  &hould  not  defend  the  kingdom,  or  that 
the  king  should  have  no  aid  from  his  subjects  to 
defend  the  kingdom,  these  acts  would  not  bind, 
because  they  would  be  against  natural  reason. 
But  in  our  case  here,  there  is  no  such  thing ; 
for  there  is  no  act  that  restrains  the  king  to  lay 
any  charge  «t  all,  but  only  iies  him  to  one 
means,  by  which  he  would  come  by  it,  to  wit, 
by  parliament.  If  before  the  statute  a  man 
alien  land  held  of  the  king  without  licence,  the 
king  shall  seize  the  land,  and  have  it  forfeited 
to  him  and  his  heirs  for  ever.  Now  by  that 
statute  the  prero^tive  is  restored  to  a  reasona- 
ble fine  only ;  this  was  as  inherent  in  his  person 
as  any  thing  could  be,  and  yet  it  is  restrained 
by  parliament. 

Before  Mag.  Char,  the  king  might  take  any 
man's  goods  for  his  provision,  and  cut  any 
man's  woods  down,  to  build  or  reptrir  his  cas- 
tles :  yet  since  that  statute  it  is  enacted,  <  Nul- 

*  lus  vicecomes  nee  ballivus  noster  capiet 
<  e^uos,  &c.  nisi  reddat  liberationem.  Nee  ca- 
'  piemus  boscum  alien'  ad  castra  vel  ad  alia 

*  agenda  nostra,  nisi  per  voluatatem  iUius  cujus 
'  fa^us  ille  fuerit.'  And  lo  this  day  this  sta- 
tute b  of  force,  that  the  kin^  cannot  take  these 
things,  nor  use  his  prerogative. — ^The  preroga- 
tive of  '  Nullum  tempus  occurrit  regi,'  is  a 
great  one;  yet  in  some  case  of  lapse  of 
churches,  this  prerogative  is  taken  away  by  the 
statute  of  S5  £d.  3,  cap.  1,  where  the  king 
sranteth  for  him  and  hb  heirs,  not  to  present 
but  ia  his  own  time :  and  this  being  pleaded 
11  Hen.  ^  fol.  7,  is  adjudged  against  the  king, 
notwithstanding  the  rule  of '  Nullum  tempus 
'  occurrit  regi.' 

The,  statute  of  7  Hen.  8,  c.  3,  concerning  re- 
^  straint  of  informations,  and  that  of  31  jac. 
whereby  the  kine  exclodeth  himself  to  make  a 
title  to  any  land,  whereof  he  had  not  been  in 
possession  wiihin  60  years  before  this  time,  he 
was  tied  to  no  time,  but  unlimited ;  yet  tliis 
great  prerogative  is  thus  bound.  30  Ed.  3, 
cap.  10,  parliaments  to  be  holden  every  year 
one,  or  otlner  if  need  be,  because  of  divers  mis- 
chances that  may  happen.  It  is  to  be  acknow- 
ledged as  a  gracious  favour  from  his  majesty  to 
his  subjects,  that  he  would  admit  of  this  case  to 
be  argued  in  any  ordinary  court  of  justice,  and 
not  refer  it  to  the  parliament,  to  which  place 
all  such  weighty  causes  are  most  fit  to  be  re- 
•  ferred.  I  am  satisfied  in  m^  conscience  he 
would  do  nothing  in  this  case,  if  he  were  justly 
informed,  or  may  be  informed  he  ought  not  to 
do  it  by  law. 

The  laws  of  England  mutari  non  polerunt, 
without  consent  of  counsel  gathered  together : 

*  Si  inusitatum  emerserit,'  saith  Fortescue  (as 
the  .case  of  ours  is)  it  is  referred  to  the  next 
parliament ;  *  si  aliquid  inconsuetunii*  then  it  is 
10  be  put  to  the  pariiament. 


3  Ed.  3,  fol.  7.  There  ariseth  a  new  qosi- 
tion  concerning  the  statute  of  Wiodietter, 
about  recovery  by  actions  against  the  oountj 
where  robberies  were  committed;  there  the 
cas^  in  respect  of  the  difficulty  was  referred  tn 
the  parliament,  and  there  the  sheriff  was  wan- 
ed to  have  his  money. — You  shall  see  a  notable 
case  in  the  Register  fol.  224,  among  the  writs, 
of  two  that  were  at  York,  and  served  by  aderk 
in  the  Chancery  there  to  appear  at  Rome ;  and 
because  of  this  contempt  they  were  committed 
to  prison,  and  a  writ  came  to  bail  them,  re- 
turnable coram  nobis  in  parliamento :  so  nat- 
ters of  difficulty  were  adjoumedinto  parliament. 

Westminster  2  cap.  28.  *  In  nova  causa  fist 
<  novum  remediuniin  parliamento.'  TereiolTe 
cases  of  difficulty,  statutes  have  enacted  that 
there  should  be  two  parliaments  every  year, 
viz.  4  Ed.  3,  c.  4,  which  was  a  great  confirma- 
tion of  the  liberties  of  this  reahn.  Littleton 
110,  180,  parliaments  ought  to  be  freqaent  I 
know  not  bow  it  comes  about,  that  this  king- 
dom which  hath  thus  long  flourished  by  parlta- 
roents,  should  now  forget  her  frequent  kind  of 
government  by  parliament,  whether  by  reason 
of  something  past,  or  some  disaster  now  £dlen 
out,  that  this  which  is  the  antient  way  (I  do  not 
say  that  parliaments  is  the  government,  but 
kings  have  governed  by  them)  is  so  much  out 
of  use  now-a-days. — I  do  not  prescribe  power 
to  the  parliament  to  govern  the  reahn,  but  the 
public  have  been  governed  by  the  parliament. 
There  was  seen  too  much  of  the  ambitious  bo- 
mour  of  some  in  the  last  parliament,  that  stirred 
up  nothing  but  confusion  and  discontentment, 
as  we  now  feel  it  to  one  great  prejudice. 

Now  I  come  to  pre<^ent8.  First,  diat  of 
Danegelt  hath  been  objected  |  of  which  there 
were  two  kinds,  as  sir  Henry  Spelman  in  hii 
Glossary  observes ;  the  one  ad  pacandtim,  the 
other  ad  coercenduiH  Danot ;  great  sums  of 
money  they  had  to  go  home  again,  from 
12,000/.  to  48,000/.  per  annum;  and  it  waj 
raised  in  three  years:  it  was  continued  tmW 
king  Stephen's  ^me ;  at  which  time  it  is  said  < 
was  relea^.  For  my  part,  I  see  not  but  that 
it  might  now  be  put  jn  use  as  formerly,  had  tf 
not  been  for  those  statutes  of  Ed.  1,  and  Ed.  3, 
before-mentioned :  for  it  was  not  laid  down 
when  the  danger  ceased,  but  was  conimued 
and  taken  up  by  princes  when  they  had  a  mind 
to  it,  as  by  William  the  Conqueror,  and  Wil- 
liam Rufus;  but  since  these  statutes  it  wai 
never  taken  (and  here  he  read  the  words  of  the 
statutes.)  So  if  these  sUtutcs  took  that  awi;, 
why  do  they  not  bind  in  our  case?  ^^^J?**"' 
full  answer,  in  my  opinion,  to  that  and  all  other 
precedents  before  these  statutes:  there  bait 
Deen  shewed  200  on  each  side ;  but  I  »ay,  « 
had  been  better  they  had  never  made  use  oi 
them.  So  to  all  the  precedents  made  betore 
the  smtute  De  TaUagiononConcedendo,lpT* 
this  general  answer,  to  be  of  no  force. 

For  the  precedents  in  Hen.  S's  ^^>J^ 
were  many;  yet  in  those  commissions  for  p- 
paring  of  galleys,  after  they  were  made  toq 
were  at  the  king's  coft :  This  may  be  don*  w 
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this  time.— And  with  the  statute  of  14  £d.  3, 1 
aasvver  those  preoedeots  of  the  10, 11,  lU  Ed. 
3,  and  by  the  way  observe  the  tiroes  that  were 
theo,  that  statutes  were  forced  to  be  made  to 
remedy  those  evils ;  and  surely  those  were  the 
burdens  and  unreasonable  taxes  which  the  king, 
in  the  Idth  year  of  his  rei^n,  <;onfessed  he  had 
oppressed  his  subjects  with,  and  desired  tlie^ 
might  be  forgotten,  because  he  was  urged  to  it 
by  his  necessities,-  and  not  for  any  ill  end  of  his 
own,  (and  so  he  caused  the  record  itself  to  be 
read  openly  before  all  the  judges.) 

S  Hen.  4,  2  Rich  2.  A  general  assembly 
called  and  resolved,  That  money  could  not  be 
raised  but  by  parliament.  Since  this  time,  all 
the  precedents  that  have  been  vouched  were 
for  arraying  men,  and  putting  them  in  readi- 
ness. 

S8  Hen.  8.  There  were  some  forced  upon 
uieir  own  charges  to  go  to  suppress''some  re- 
bels in  Lincolnshire,  but  afterwards  were  re- 
compensed for  their  chorges;  saith  the  Re- 
cord, Our  pleasure  is  to  send  a  messenger, 
and  on  a  bill  of  charges  he  shall  satisfy  them. 
I  do  aeree,  and  there  are  many  statutes  that 
men  should  be  armyed,  as  the  statute  of  Win*- 
cbester,  which  are  only  preparations  to  make 
men  r^y. 

Now  for  that  which  hath  been  ur^cd  by  Mr. 
Attorney  excellently  well,  that  the  king  by  the 
law  of  the  land,  hath  a  prerogative  in  the  lands 
and  goods  of  his  subjects;  so  that -in  some 
cases,  the  she  .iff  may  for  him  break  open  a 
man's  house,  ^nd  the  hke,  because  .otherwise 
he  cannot  execute  justice.— True,  the  king 
bath  such  a  prerogative,  and  fit  it  should  be 
used  ;  for  otherwise  justice  could  not  be  admi- 
nistered, as  it  is  in  many  cases,  the  shenfF, 
though  a  verdict  by  default,  hath  power  by 
prerogative  of  the  kin^to  break  into  the  house, 
and  give  possession ;  for  otherwise  justice  could 
^ot  be  administered,  if  all  laws  were  con- 
temned: for  which  contempt  the  king  mny  use 
bis  power. — Again,  the  kin^  of  his  own  charge 
maintains  his  courts  of  justice,  and  is  bound  so 
to  do,  39  Hen.  C,  34  Hen.  6.  And  in  heu  of 
these  chjtrges  the  law  gives  him  those  fines  and 
other  duties  ;  so  there. is  upon  the.  matter  a 
quid  pro  quo :  but  where  there  is  an  interest  in 
a  subject,  he  cannot  take  it  away  without  his 
consent,  as  he  may  do  it  in  murage  and  pont- 
age, and  the  like. ;  for  there  is  a  particular  be- 
nefit to  the  subject.  So  I  think  I  am  almost 
At  an  end  of  answering  the  first  and  second 
part  of  the  precedents ;  the  antient  time  was 
one  way,  and  the  modem  time  another  way. 

In  £d.  4,  Ric.  3,  Hen.  7's  times,  they  are 
all  for  wages  of  the  mariners,  certain  allow- 
ances they  had  ;  ^hat  a  week,  what  a  day  is 
•et  down. — But  you  say,  here  in  this  caSe  ap- 
pears no  money  to  be  paid  by  the  subject,  but 
only  for  a  ship  to  be  provided  by  the  sheriff, 
and  not  any  money  to  come  into  the  king's 
purse. — 1  must  conclude  this  part  with  what  is 
agreed  by  all,  that  if  this  writ  had  been  to  levy 
money,  it  had  been  void. — At  I  do  take  it,  the 
wp(  if  to  prepare  a  ship  of  inch  ft  burden ;  so 


the  ship  is  the  matter  :  then  give  me  leave  to 
say  this,  and  I  say,  as  it  appears  plainly  by 
the  record,*  there  was  no  ship  prepared  at  all ; 
then  if  no  ship,  no  writ  can  be  had  against  him 
for  disobedience.  It  is  known  to  all  the  world, 
it  is  not  ships,  but  Ship- Money :  Ship- Money 
is  in  every  man's  mouth.  It  hath  a  name  of 
preparing  ships,  but  the  end  of  it  is  to  prepare 
money,  as  in  Yorkshire  12,000/. — If  tine  pro- 
vision of  a  ship  had  been  expressly  alledgeo,  it 
might  have  been  traversed,  and  therefore  Mr. 
Hampden's  counsel  could  do  nothins  but  de- 
mur ;  and  by  demurring,  they  confessed  no- 
thing but  what  is  materially  and  sofficiebtly 
alledged,  so  that  it  might  have  been  denyed  by 
a'  traverse. — But  you  will  object,  that  I  did 
subscribe  to  a  contrary  opinion,  and  s^t  my 
hand  unto  it. — ^To  this,  for  my  own  part,  I  must 
say,  and  I  can  truly  say  it,  1.  My  private  opi- 
nion was  ever  against  it.  I  did  subscribe,  but 
it  was  but  for  conformity ;  for  it  is  known  to 
all,  when  a  great  number  meet  together,  the 
judgment  is  that  which  the  greater  number 
sailh :  besides  these  words  to  which  we  sub- 
scribed are  no  wise  pursued. 

3.  Our  opinions  were  very«uddenly  required ; 
for  the  king*s  letter  bears  date  Feb.  2,  and  our 
opinions  upon  it  bear  date  Feb.  7,^  following  ; 
and  it  was  in  a  case  wherein  we  never  heard 
any  arj^ument :  and  we  usually  do,  and  God 
forbid  but  we  may  dissent  from  our  private  opi- 
nions upon  a  better  reason  heard.  But  I  am 
of  the  same  opinion  now  that  I  was  then. — But 
it  will  be  said,  we  might  have  done  it  more  ad- 
viitedly.  No  man  of  us  but  sometimes  delivers 
his  opinion,  and  yet  after  we  have  heard  an  ar^ 
gument,  have  changed  our  opinions,  and  gone 
contrary  to  our  former  judgment. 

3.  If  after  any  arguments  heard  I  had  been 
of  the  same  opinion  that  was  delivered,  yet 
this  writ  doth  not  pursue  the  direction  thereof; 
for  though  we  agreed,  that  the  kine  might 
charge  in  case  of  a  general  danger,  yet  this  was, 
and  IS  intended,  not  a  danger  of  pirates,  but  an 
iouninent  necessity,  and  apparent  danger, 
which  could  not  be  avoided.  For  I  do  agree 
in  the  time  of  war,  when  there  is  an  enemy 
in  the  field,  the  king  may  take  goods  from  the 
subject ;  such  a  danger,  and  such  a  necessity, 
ought  to  he  in  this  case,  as  in  case  of  a  fire 
Hke  to  consume  all  without  speedy  help,  such, 
a  danger  as  tends  to  the  overthrow  of  the  king- 
dom. Give  me  leave  to  say,  that  kings  of 
England  have  exercised  gieat  power  in  taking 
this  to  themselves.  17  Hen.  8,  in  the  Cardinal's 
time,  it  was  counted  lawful  to  send  forth  com- 
missions throughout  England,  to  take  a  sixth 
part  of  the  subjects  goods;  whereupon  many 
upon  refusal  were  sent  to  prison ;  the  lord 
Cobham  among  the  rest  sent  to  prison  from 
Huntingdon  to  London  :  at  length  Norfolk  and 
Suffolk  grew  to  such  a  heat  for  taking  away 
their  goods  in  that  undue  manner,  that  the  king 
was  forced  to  call  a  great  council,  who  sup- 
pressed those  kind  of  writs ;  and  the  king  laifl 
the  fault  upon  the  cardinal;  and  the  cardinal 
said  it  wa»  the  advice  of  the  king's  council^  and 


«&tat€  :  90  it  is  ia  oor  case,  if  the  writ  ^ 

Itgkl  when  it  first  issued,  bo  subsequeoi  niAttir 

shali  make  it  good. 

The  writ  conimands  the  shcrif  <  el-  ^acw 
^  rebcUes  invMerit'  to  i»prisoii,  and  to  distrain 
ail  such  at  refuse  to  pav.  This  is  directly 
again»t  the  statute  of  M%^  Char*  none  osgliC 
tu  be  distraiaed  or  imprisoaed,  but  by  ibe 
lawful  judgment  ef  bis  peers,  and  accorduy  to 
the  laws  of  the  land  ;  it  was  never  contaiued 
in  aay  writ  before,  nor  can  any  sach  writ  be 
maintained.— Besides,  the  words  of  the  writ 
are  to  rate  every  man  *  secundum  statara  et 
^  fecukates,'  shall  the  sheriff  be  ajadge  and 
party  Mf  the  avsessment  be  done  according  to 
the  writ,  he  must  be  judge  and  party :  never 
»uch  a  writ  before.  All  nieriffii  nuMt  pay  no- 
thing themselves,  or  every  sheriff  must  assess 
himself,  8  Hen.  6,  Dyer  32a  So,  for  the  rea* 
sons  aforesaid,  I  hold  the  writ  lo  be  agaiaat 
law. 

Again,  no  ship  was  prepared :  if  it  hadbeeo 
prepared,  it  had  been  their  own  goods ;  if  not. 


ight  have  been  pleaded  that  there  was 
r  a  ship  ;  and  then  the  sheriflb  might  have 
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they  denied  it ;  so  he  bore  the  shame.-^So  in 
the  time  of  queen  Elizabeth,  who  was  a  er»- 
cious  and  a  glorious  ^ueen,  yet  in  the  end  of 
her  reign,  whether  through  cuvetousness,  or  by 
reason  of  the  wars  that  came  upon  her,  I  know 
nbt  by  what  counsel,  she  desired  benevolence; 
the  sutute  of  S  Ric  %  wai»  pressed,  yet  it 
went  so  far,  that  by  commission  and  directioa 
money  was  i;achered  in  every  inn  of  court;  and 
I  myself,  for  ray  part,  paid  'iOs.  Bat  when  the 
queen  was  informed  by  b«>r  judges,  that  this 
kind  of  proceeding  was  aii;aiQst  law,  she  gave 
directions  to  pay  aU  such  sums,  as  were  col- 
lected, back  ;  and  so  I  (as  all  the  rest  of  our 
house,  and  as  I  thitik  of  other  houses-  too)  had 
Biy  20«.  repaid  me  again:  and  privy  coun^ 
sellont  were  seat  down  to  all  parts,  to  tell  them 
that  it  was  for  the .  defence  of  the  reaha,  and 
it' should  be  repaid  them  again. 

Now  for  the  exceptions  to  the  writ  itself,  I 
»ust  answer  ovy  brother  Berkley,  that  no  aU 
le^iion  afterwards  (if  the  writ  be  not  good) 
will  help  it.  The  writ  is  said  to  coatfiia  matter 
suft<;ieni,  <  Quia  datum  est  nobis  inteUigi  quod 
*  quidam  pirats  naves  et  bona  subditor'  nostror' 
^  &c.'  and  lead  oar  men  into  miserable  capti- 
vity, and  provide  ships,  mariners,  &c.  *  ad  gra- 
'  vondum  reg^um  nostrum.'  Now  here  is  no- 
thing for  thedefeiM:e  of  the  realm,  no  '  cognos- 
<  cimus  hostium  adventus  ;*  as  the  writs  did 
antiently  run.  Again,  pirates  are  to  be  with- 
stood with  ordinary  defence,  which  appertain- 
etb  to  the  king  himself;  but  for  extraordinary 
defence  against  invasion,  when  the  kingdom  is 
like  to  be  overthrown,  there  iiideed  the  whole 
kingdom  is  to  contribute  to  the  defence.  And 
our  resolution  was,  when  such  a  danger  was 
apparent,  the  whole  kingdom  in  danger,  then 
tqe  defence  to  be  extraordinary. 

But  you  object,  that  though  tltere  be  no  dan- 
]^er  set  forth  in  the  writ,  yet  in  the  mittimus  it 
m  certified,  *  Quod  salus  regni  perichcabatur.' 
— The  writ  issued  4  Aug.  11  Car.  the  mittimus 
came  not  out  till  near  two  years  afler :  now 
the  counsel  perceiving  the  hrst  writ  was  not 
sufficient,  they  politicly  odd  to  the  mittimus 
this  clai^  of  '  salus  regni  periclitabatur :'  so 
this  coming  so  long  after,  cannot  make  that 
which  was  not  legal  o^  initio,  to  become  good 
by  matter  ex  post  factum  ;  this  could  not  be 
helped  by  any  subsequent  matter,  as  in  case  of 
a  fine,  &c — This  was  much  stood  upon  by  mv 
brother  Berkley ;  but  I  shall  answer  him  with 
two  cases  not  to  be  denyed :  the  first,  Vernon's 
Case  in  tlie  4t)i  Report.  A  man  conveys  land 
to  the  use  of  himself  for  life,  the  remainder  to 
L  S.  for  lifo,  the  remainder  to  his  wife  for 
her  jointure,  thouzh  in  this  case  I.  S.  die 
before  her  husband,  so  that  now  ic  falls  out 
to  be  as  advantageous  to  the  wife,  as  if  it 
had  been  limited  her  immediately  after  the 
death  of  the  husband  :  yel  it  is  resolved,  because 
it  is  not  so  limited  in  the  b^innine,  no  good 
jointure  to  bar  her  of  her  claim  to  ner  dower. 
—Also  in  Chenie*s  Case,  5  Report.  A  will 
uncertain  (and  so  not  good)  shall  not  be  bolpen 
by  an  after-averment  subsequent  to  alter  the 


It  mi 
never 

been  punished  for  not  obeying  the  king's 
nuuids. — It  bath  been  said,  he  hath  confcseed 
all  matters  contained  in  the  writ ;  whereas  in  a 
demurrer  he  coofesseth  no  natter  of  fact*  but 
what  is  sufficiently  set  down,  90  £li2.  Coke 
S3,  resolves  the  same. 

But  tii  tlie  writ  of  Sci'  Fa*  I  conceive  it  not 
lei^al ;  no  such  writ  can  go  forth  to  two  she- 
ri^  of  o^?  county,  they  being  neith^  of  them 
sheriff  at  this  time ;  for  it  went  out  after  they 
were  out  of  their  sbenfT-wick :  therefore  souse 
return  should  have  been  mode  by  inqaisitioa.  I 
never  did  see  or  hear  of  any  writ  that  went 
to  two  sheriffs  of  one  county,  as  it  was  to 
Bucks;  and  so  two  sherifSs  made  two  several 
returns.  Again,  this  money  caaiiot  be  levied 
by  Sci'  Fa',  because  the  writ  directs  other 
means,  either  to  distrain  or  to  imprison  |  there- 
fore not  by  Sci'  Fa',  for  it  is  contrary  to  fbe 
words  of  the  writ.  And  seeing  the  sherifl^  hath 
not  followed  that  direction,  he  must  answer  the 
contempt. 

But  here  to  answer  oiy  brother  Trevor ;  I  do 
agree  in  some  cases  of  a  certificate,  or  preseot^ 
meut,  that  a  bridge  was  out  of  repair,  or  a 
high- way  stopt,  there  shall  go  a  Set*  Fa'  npoa 
tliat;  but  that  tells  to  whom  the  money  shafl 
be  paid.  But  here  the  writ  doth  not  (Kiaand 
the  money  to  be  paid  to  the  king  for  not  pre* 
paring  a  ship ;  that  must  l>e  by  office  or  iiw 
quisition  on  record,  if  a  legal  certificate,  as  it  is 
2  Ed.  3,  fol.  2.  The  king*  commands  the  she- 
riff of  Leicester  to  summon  I.  S.  &c.  to  oonie 
and  meet  him  with  aid,  to  go  into  Soodand  ; 
he  spent  the  money  to  a  great  value  :  there 
went  a  writ  out  of  the  exchequer  to  attach 
this  man :  yet  after  long  debates  it  was  held 
ii^,  the  king  must  be  informed  by  matter  of 
recfvrd, 

I  agree,  that  the  king,  as  he  is  lord  of  the 
Aa,  may  lay  impositions ;  but  then  he  ought  to 
defond  the  merchants  goods  fironspiralet*  That 
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jadgment  on  record,  (according  to  our  daily 
experience  in  the  exchequer)  there  must  pre* 
cede  some  judgment  in  that  or  some  other  court 
of  record,  wherehy  his  majesty  may  be  intitled 
either  to  the  lands  or  goods  of  a  subject,  as 
namely  where  seizlire  of  goods  is  made  for  hit 
majeaty  either  upon  outlawries,  attainders,  or 
matters  of  the  like  nature ;  as  in  cases  o^  sei- 
zures in  the  court  of  Exchequer,  where  seizures 
are  given  by  stJttutes ;  yet  without  a  judgment 
in  that  court  upon  a  trial  for  the  king,  the 
goods  are  not  to  be  recovered  to  the  use  of  the 
king  as  forfeited.  ' 

Upon  consideration  whereof,  arid  comparing 
the  same  with  his  majesty's  royal  writ,  I  find 
no  judgment  thereupon  had  nor  given;  which 
were  the  chiefest  reasons  of  my  Opinion  f«r 
Mr.  Hampden.    • 


famous  Case  of  Mich'  4  Jac.  in  which  case  I 
was  of  counsel,  of  an  Imposidon  of  5«.  a  tnn 
on  currants,  one  Bates  stood  out,  and  would 
not  pay  it ;  adjudged  that  that  Imposition  wa^ 
lawiul,  for  the  king  may  lay  an  Imposition ;  for 
be  hath  the  rule  of  the  sea,  and  hath  power  to 
hinder  roerciwnts  to  traffic ;  and  if  they  traffic, 
he  secures  their  goods. — ^To  conclude  with  that 
which  my  brottier  Berkley  said,  that  the  sub- 
jects of  England  are  free  men  not  slaves,  free 
'  meu  not  villains.  Here  is  no  apparent  neces- 
lity  of  any  invasion ;  therefore  by  law,  they 
cannot  be  thus  compelled  to  part  with  their  in- 
terest in  their  i^oods.  If  there  were  any  ap- 
parent necessity,  they  were  without  limit  or 
stint.  Thus  have  I,  with  as  much  perspicuity 
as  those  imperfections  which  attend  my  age, 
HTOuJd  give  me  leave,  set  you  forth  my  reasons  ; 
and  without  any  farther  protestation  I  con- 
riude,  both  for  matter  and  form,  that  you  are 
Not  to  give  Judgment  for  the  King. 


The  Opinion  of  Sir  JOHN  DENIIAM,  kut. 
one  of  the  Barons  of  his  Majesty's  Court 
of  Exchequer,  in  the  great  Case  of  Ship- 
^  MoneV,  presented  in  Writing. 

May  it  please  your  Lordship ;  I  had  pro- 
vided mysdf  to  have  made  a  short  argument, 
and  to  have  delivered  my  opinion,  with  my 
reasons  t  but  by  reason  of  want  of  rest  the  last 
night,  (my  old  disease  being  upon  mc)  my  sick- 
ness aiid  weakness  are  greatly  increased*,  inso- 
much that  I  cannot  attend  the  business,  as  I 
desired.  And  if  my  Opinion  be  required,  it  is 
for  the  Plaintiff. 

Scrjeant's-inn,  Fleet-street,  May  3C,  1638. 

Sir  JoHji  Denuam's  second  Certificatb,  di- 
rected to  the  Lord  Chief  Justice  Bramp- 
ston,  28  Maii  1G38. 

My  Lords;  Understanding  that  some  mis- 
construction was  taken  by  some,  of  the  decla- 
ration of  my  opinion,  which  I  desired  your  lord- 
ship upon  the  last  Saturday  to  deliver  in  my 
name ;  for  further  satisfaction  therein  I  have 
sent  again,  although  I  was  most  desirous  to 
have  passed  my  vote  in  silence  in  this  work  of 
weight,  by  reason  I  beard  not  the  four  last 
arguments :  yet  I  delivered  my  opinion  tor  the 
plaintiff,  which  I  took  to  be  Mr.  Hampden,  by 
reason  it  appeareth  by  the  Record  that  he 
coming  in  upou  process,  *  Queritur  de  colore 
*  prteraissorum  graviter  vezatum  et  hoc  minus 
^  juste;'  which satistied  me  that  he  was  plain- 
tiff; and  therefore  I  now  declare  my  Opinion 
for  Mr.  Hampden  who  did  demur. 

I  shall  only  deliver  these  two  reasons  for  the 
maiutaining  of  my  opinion.  The  1st  is,  that 
the  king's  majesty  is  *  solaet  suprema  justitia 
<  regni,'  and  ilie  ruiex>f  the  law  is  and  hath  al- 
ways been,  that  las  mi^esty  can  do  no  wrong ; 
and  thereupon  ariseth  another  rule  of  our  law, 
which  1  gave  for  my  second  reason. 

The  king's  maiesty  being  of  a  corporate  ca- 
pacity, can  neither  take  any  lands  or  goods 
from  any  of  hb  subjects,,  but  by  and  opou  a 

VOL.    111. 


The  AncuMENT  of  Sir  HUMPHRY  DAVEN- 
PORT,  knt.  Lord  Chief  Baron  of  the  Ex- 
chequer, in  the  great  Case  of  Ship-Monet 
in  the  Exchequer-Chamber. 

My  Lords;  There  have  appeared  unto  us 
upon  this  Record  many  several  arguments,  and 
excellently  made;  it  comes  now  to  my  course, 
to  express  my  own  opinion.  It  appeareth  upon 
this  record,  that  Pasch.  13  Car.  a  Sci'  Fa'  is- 
sued out  of  the  Exchequer  to  the  sheriff  of 
Bucks,  reciting,  Whereas  several  sums  of  money 
mentioned  in  a  schedule  to  that  tTrit  annexed, 
by  virtue  of  the  Writ  4  Aug.  assessed  upon  se- 
veral personsYor  providing  of  a  ship,  were  not 
paid,  n  hereby  he  was  commanded,  *  quod  scire 
*  faceret,'  to  those  several  persons  in  the  sche- 
dule annexed  named,  to  appear  in  the  Exche- 
quer, Ootab'  Trin*  13  Car.  to  shew  cause  why 
they  should  not  pay  those  suras  of  money  as- 
sessed upon  them.  Thereupon  a  Certiorari 
9  Mar.  13  Car.  was  directed  to  ihe  sheriffs  of 
Bucks,  to  certify  the  sums,  and  the  several  per- 
sons upon  whom  they  were  assessed,  and  of 
the  warning  given  unto  ihem  to  pay  the  same: 
The  Certiorari  being  returned,  and  in  court  in 
April  13  Car.  Then  on  5  May  there  came  a 
writ  of  Mittimus  out  of  the  Chancery,  by  which 
the  said  former  writs  were  sent  to  the  barons 
of  the  Exchequer;  which  Mittimus  recites  the 
Writ  4  Aug.  and  not  the  Record  itself:  and 
the  barons  are  commanded,  that  they  should 
thereupon  proceed,  us  by  the  Mittimus  is  re- 
quired. Upon  the^e  Records,  thus  certified^ 
there  issued  out  of  the  court  of  Exchequer  a 
Sci'  Fa'  that  is  now  in  debute,  whicn  was 
awarded  against  the  parties  mentioned  in  the 
schedule;  and  Mr.  Hampden  being  returned, 
hath  appeared,  and  demandeth  Oyer  of  the 
Writ  4  Aug.  11  Car.  of  the  Certiorari  Sf  Mar. 
13  Car.  and  of  the  Mittimus  5  Maii  13  Crrr^ 
Upon  Oyer  of  these,  and  reading  them  untf> 
him,  as  was  demanded,  Mr.  Hampden  hath 
demurred  in  law,  alledgiag.  That  the  writ^, 
and  every  of  them,  and  tlic  returns  of  them, 
and  the  matters  therein  contained  are  not  suf^ 
6cient  to  charge  him  with  Uke*sum  of  20«.  on 
him  charged :  and  thereupon  den>audethjud|^ 

4h 
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ment,  if  the  king  will  he  pleased  any  further  to 
proceed  upon  this  writ.  To  iliia  denmrrer,  thus 
tendered  by  Mr.  Hampden,  Mr.  Attorney  bath 
joined,  alledgiug,  That  the  writs  mentioned,  and 
all  of  them,  and  the  matters  therein  containedy 
are  good  and  sufticient  in  law  to  charge  the  de- 
fendant with  the  sum  of  20s.  and  demandeth 
judgment  thereupon  for  the  king ;  and  that  the 
defendant  Hampden  should  be  charged  with 
the  sum  of  9Qs.  and  thereupon  make  satisfac* 
tion ;  but  to  whom  is  not  expressed  upon  the 
record.  This  demurrer  being  thus  warily  joined 
on  both  sides,  there  have  been  several  argu- 
ments thereupon  at  the  bar  and  bench,  excel- 
lently, no  doubt,  argued,  and  ?ery  ftdly.  There 
bath  been  introduced  and  pressed  to  (he  court 
(whereof  there  have  been  several  notes  deli- 
vered) a  number  of  records  appertaining  to 
the  question ;  fo  far  forth,  that  in  one  of  the 
arguments  at  the  bar,  there  were  excellently 
well  remembered,  at  the  least  above  300  re- 
cords, and  great  authorities. 

Upon  this  record,  the  demurrer  being  thus 
joined,  my  purpose  is,  after  my  meanness j  (not 
being  able  lo  gire  an  account  of  every  parti- 
cular) to  luake  a  summary  collection  of  what 
I  shall  say,  and  with  that  shortness  and  brevity 
that  appertains  to  be  (the  weight  of  the  cause 
not  desertf-d)  upon  the  duty  of  my  pjace^  ahd 
upon  Riy  oatli,  which  I  have  learned  and  bold 
to  be  '  hgamentutn  fidei  inter  Deum  etanimam,' 
to  declare  unto  this  court  what  I  do  conceive 
to  be  just  upou  the  question  arising  upon  the 
records,  %vhcrein  my  meaning  is  to  retain  my- 
self unio  tlic  parts  of  the  record.  Judgment  is 
not  here  to  be  given,  but  a  judicial  advice  ;  and 
according  to  the  number  of  voices  here,  jodg- 
meQt  must  be  given  in  the  exchequer,  without 
respect  to  any  of  our  particular  opinions  who 
sit  in  this  court.  I  shall  do  my  best  endeavour 
to  open  unto  you  such  questions,  as  do  appear 
to  me  upon  the  record  to  be  aptly  and  fitly  de^ 
"bated  before  us. 

The  state  of  the  question  out  of  the  record 
will  appear  to  be  tl)is.  That  4  Aug.  11  Car. 
there  issujBd  out  of  chancery  a  Writ,  not  re- 
turnable imtp  the  sheriff  of  Bucks :  This  Writ 
was  <  inter  breva  irretornabilia,'  according  to 
the  stile  in  that  cotut,  and  in  the  court  of  ex- 
chequer. By  this  Writ  4  Aug.  which  I  do  con- 
ceive to  be  the  original  main  ground  of  this  re- 
cord, it  appears  what  was  the  occasion  and 
ground  that  writ  was  awarded.  It  was  touch- 
ing and  in  respect  of  certain  grievous  incur- 
isions  by  the  pirates  upon  the  seas,  who  coimuit 
depredations,  and  take  the  goods  and  mer- 
chandize, both  of  the  king's  subjects  and  others 
that  traffic  here,  and  carry  them  into  captivity; 
and  this  is  said  to  be  to  the  great  domage  of  the 
kingdom.— That  the  times  were  dangerous,  and 
hostile  times,  *  tempora  bostilia ;'  and  tiiere- 
fore,  it  was  fit  there  should  be  a  convenient 
remedy  provided  by  the  kingdom  for  defence 
thereof;  and  thereupon,  in  that  writ,  two  se» 
▼eral  mandates  or  commands  are  imposed. 

The  first  was  a  command  and  direction  to 
the  fheriff  of  the  county  of  Bu€ks«  and  to  the 


mayor  of  Buckingham,  and  to  the  boilifis  and 
burgesses  of  Cbippine-Wiccombe,  and  parishes 
of  the  county  of  Buw,  *  et  pro.  ommb'  bomi- 

<  nib* '  of  thos^  towns,  and  all  others  dwelUng 
in  that  cfiuoty ;  these  tore  the  persons  who  are 
charged.  And  by  that  writ,  4  Aug.  they  were 
charged  with  this  partioalar,^  that  they  ahonki 
before  the  let  of  March  then*  following  at  their 
own  costs,  prepare  and  provide  a  ship  of  war 
of  450  tons,  foniisbed  and  fitted  with  men, 
ammunition,  and  victuals,  to  be  brought  to 
Portsmouth  at  their  charge,  at  or  before  the 
said  1st  day  of  March  ;  and  from  thence,  to 
be  maintained  at  their  own  proper  costs  aod 
charges,  for  the  space  of  €6  weeks  then  next 
foUowing,  to  attend  such  noble  persons,  to 
whom  the  king  should  be  pleased  to  commit 
the  custody  of  the  sea,  and  to  pursue  thtit  d> 
rections. 

The  Secohd  sort  of  those  two  mandates  de- 
scends from  the  persons  to  whom  the  writ  was 
directed'  unto  some  few,  and  that  is  upon  the 
matter  to  the  sheriff  of  Bucks,  and  to  tlie 
mayor  of  Bnckingham,  and  the  bailiffs  and 
burgesses  of  Chipping- Wiccombe:  to  these  is 
given  apd  limitea  a  power  by  the  writ,  distri- 
butively,  as  therein  is  appointed,  respectirelt 
to  tax  and  assess  the  whole  county^  '  secundum 

<  statura  et  faculties.'  And  those  that  the? 
should  find  to  be  rebels,  they  shoold  distnia 
tl)etn,  or  by  any  due  means  omnmit  them  to 
prison,  there  to  remain  until  bis  majesty  sends 
forth  an  order  for  their  deliverance.  This  I 
do  conceive  to  be  the  end  of  those  two  man* 
dates  mentioned  and  oomprised  in  the  Writ  4 
Aug.  11  Car. 

After  this  Writ  4  Ang.  11  Car.  almost  a  tear 
and  an  half,  then  cometh  the  Certiorari  oat  of 
chancery,  dated  9  Mar.  1-2  Car.  directed  to  tfee 
sheriflfof  Bocks,  who,  with  the  other  referees, 
should  certify  unto  the  king  the  names  of  such 
persons  as  Were  assessed,  tesd  what  tfaey  were 
assessed,  and  who  have  performed  the  assess- 
ment, and  wbo  not.  That  writ  was  retuinabk 
36  April  then  next  following.  And  thereia 
Mr.  Hampden  appears  as  a  defendant  to  the 
Sci'  Fa';  therein  was  he  certified  to  fanve  bees 
taxed  to  the  .sum  of  30».  for  his  huids  in  tht 
town  of  Stoke  Mandevitle,  and  that  be  did  re- 
fuse to  pay  it,  and  did  not  pay  it  unto  him,  noc 
an^  of  the  collectors  that  were  appointed.— 
This  being  returned  into  chancery,  and  no 
order  there  mad^,  or  any  rule,  tliat  the  iioa 
imposed  on  Mr.  Hampden  should  be  paid,  5 
Maii  thet^  following,  in  tlie  same  term  comnh 
a  Mittimus,  reciting  the  efiect  of  those  wriis^ 
which  is  directed  to  the  lord  treasurer  and  ba- 
rons of  the  Exchequer;  herein  the  t^nor  of  th« 
writ  (and  not  tlie  writ  itself)  is  certified  ioto 
the  £xchcH)uer:  and  withal  it  certifieth  tU 
rest  of  the  record,  together  with  the  schedokt 
annexed  to  those  writs ;  and  by  that  it  is  coo- 
mended  to  the  court  that  they  sliould  procted 
to  do  for  the  foxther  receipt  and  collection  ot* 
the  sums  behind,  as  by  the  law  and  custom  uf 
the  kingdom  of  England  should  be  required.— 
Aud  upon  tills  certificate  here  cometh  a  writ 
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of  Scf  F«^  dirvoteift  to  die  slienff  of  Backs,  to 
gm  notice  to  tiie  persons  that  were  defaukers, 
tkat  tbe?  iheiild  appear  aod  shew  cause,  if 
thejr  could  say  aa^r  thing,  why  tbey  should  not 
be  ehargied  therewith  according  to  the  laws  and 
eustoiDs  of  tbe  reahn ;  and  ihe  writ  is  so  re- 
teroed :  and  upon  that  return  Mr<  Hampden 
appears  apon  the  da^  in  person,  and  after  Oyer 
^  the  proceeding,  hath  demuired. 

Upon  this  record,  this  being  the  case,  and 
tbe  demomr  thenenpon  joined,  we  are  to  see 
what  is  the  law  and  custom  of  England  upon 
tbe  matter  exiaot  in  the  record;  tor  I  intend 
not  to  expatiate  be;fond  the  record,  but  to 
stick  close  to  it,  as  it  is  in  the  case  now  de- 

rDchng  in  court,  upon  this  record :  and  therein 
shall  confine  myself  to  some  few  general 
beads,  I  shall  not  be  long  in  any  thing. 

The  firbt  thing  is,  Whtther  tliese  two  powers 
aad  mandates  mentioned  in  the  Writ  4  Aug. 
11  Car.  (th6  original  ground  of  this  suit)  tm; 
one  for  preparation  of  a  ship  and  furnitnre,  find 
of  the  residue  therein  mentioned;  and  the 
other,  for  taxation  at  the  pleasure  of  the  she- 
riiBi,  Hod  other  persons  to  whom  it  19  referred, 
and  that  eipressed  upon  the  motives  of  the 
Writ  4  Aug.  whether,  I  say,  that  ihese  same 
mandates  were  and  are  good  in  law,  according 
to  tbe  law  and  custom  of  the  kingdom  of  Eng- 
land, opoD  4he  matter  of  this  record ;  tliat  is 
tbe  firM  question :  if  that  do  fail^  then  the  Sci' 
Fa'  is  at  an  end.  If  there  be  no  legal  charge 
imposed  upon  the  country,  then  he  ought  ,to  be 
eiischargea. 

The  second  question  b  upon  the  principal 
bead;  admitting  these  were  legal  in  themselves, 
according  to  the  tenor  of  the  writ,  to  see  then 
baw  it  IS  reduced  by  the  record.  Therein  I 
•ball  offer  to  consideration,  whether  on  this 
certificate  on  the  Writ  9  Mar.  out  of  Chancery, 
after  the  tiine  so  past  for  execution  of  tbe  first 
writ  «hich  is  irreturnable,  that  upon  that  it  be 
■o  l^al,  aad  according  to  the  course  of  law 
conveywl  orer  by  the  record  to  be  a  sufficient 
gnmnd  and  warrant  of  the  Sci'  Fa'  here 
bronght,  is  the  second  question. 

Tbe  thifd' question:  this  writ  of  Sci'  Fa' 
being  issued  out,  and  the  defendant 'havinp  ap- 
peartd,  and  demurred  ip  law,  whether  here- 
upon there  be  sooh  matter  therein,  that  tliey 
flKty  chai^  the  defendant  with  the  sum  im- 
|Mi6ed  upotf  him,  so  that  the  king  may  have  a 
jndgmeot  and  execution  upon  it  i  that  I  con- 
oeive  to  be  the  last  question. 

This  case  is  a  case  of  very  great  weight,  and 
doth  nearly  concern  every  ooe  of  us  to  have  an 
especial  eye  unto  it.  It  it  an  usual  question 
in  our  books,  whereof  we  have  much  view. — 
However  it  be  in  tbe  record,  to  which  we  are 
Aow  tied,  it  concerns  the  prerogative  of  the 
king,  and  the  estate  of  tbe  subject.  In  my 
conscience  1  thiak,  for  the  act  that  was  done 
was  a  gracious,  honourable,  and  royal  act,  and 
proceeding  upon  just  cause,  that  there  should 
be  a  present  remedy  for  avoiding  the  inconve- 
•ttience  that  did  nppear,  no  doubt  for  our  good. 
-Hereio,  tbooi^  it  be  known  to  every  one  that 


knoweth  me,  but  especially  to  myself,  if  I  par- 
take of  the  rule  thut  evei^  man  is  bound  unto, 
noue  teipsum,  I  know  withal,  that  no  man  is 
more  bound,  nor  oweth  a  more  tender  care  to 
preserve  the  king's  prerogative,  and  to  do  that/ 
which  may  advance  the  same,  as  we  are  all 
bound  to  do  by  the  great  oath  that  we  have 
taken  upon  our  promotion :  and  in  that  parti- 
cular, 1  profess  none  more  bound  than  Aiyself. 
-^Upon  this  I  have  been  told,  and  I  haveitruly 
looked  into  the  records,  so  far  forth  as  my 
meannecs  t«ill  give  leave;  and  according  to 
what 'I  Uudcrstaiul  of  the  law  and  the  custom 
of  tbe  kingdom  of  England,  to  be  upon  this 
record,  I  must  needs  say,  though  I  do  confess 
for  my  own  particular  unwillini^ly,  that  upon 
this  record  Judgment  ought  to  be  giv^  for  the 
Defendant,    *  Quo<l  Johannes   Hnmpden    sit 

•  quietus,  &c.'  however  with  submission  to  tbe 
greater  vote  of  my  brothers. 

For  firbt,  I  do  conceive,  that  this  charge, 
tlms  commanded,  nnd  thus  taxed,  is  not  war- 
ranted by  tiie  laws  nnd  customs  of  the  kingdom 
of  England:  and  shall  therefore  offer  to  the 
consideration  of  the  court,  the  several  discus* 
sions  upon  the  writ. 

First,  For  the  Writ  4  Aug.  11  Car.  directed 
to  the  sheriff  of  Bucks,  to  the  mayor  and  bur- 
gesses of  Buckingham,  and  baiU^  and  bur- 
gejses  of  Chipping-Wiccombe,  *et  probis  homi- 

*  nibus  com'  Bucks;'  hereby  are  Uiey  charged 
upon  iheirallegiance,  that  tliey  should,  before 
March  let  following,  prepare  at  theii*  own  costs 
and  charges,  '  per  probos  homines/  through- 
out all  the  county,  a  ship  of  war  well  furnished, 
and  that  the  same  ship  of  war  they  shall  main* 
tain  at  their  own  costs  and  charees,  for  the 
space  of  26  weeks,  to  attend  the  king's  navy, 
for  the  custody  of  the  sea,  as  the  king  shall  ap- 
point and  direct. 

This  first  point  I  take  is  not  warrai.  table  by 
the  law  and  custom  of  England;  in  respect^ 
being  a  matter  of  80  great  a  charje,  and.  by 
them,  being  an  inland  county,  impossible  to  be 
performed  to  prepare  a  ship  before  that  time^ 
being  no  maritime  county,  but  an  inland 
county :  this  I  do  take  ih  itself,  that  this  is  not 
a  charge  to  be  imposed  upon  a  county,  by  the 
name  of  <  probos  homines,'  or  of  the  particular 
men  tliere  named,  except  it  were  by  their  own 
consent  and  approbation.  And  with  their  con* 
sent  I  agree,  a  charge  upon  *  probos  homines,^ 
so  tfaey  receive  nothing  to  their  own  uses,  it 
good  enough ;  whereof  I  find  one  excellent  re-' 
cord,  34  Ed.  1.  A  ^rit  that  issued  out  of  the 
Exchequer,  and  whereof  there  is  the  record 
remaining  to  this  day  inrolled  and  certified  t4 
be  a  true  copy :  there  it  is  directed  in  case  of 
necessity,  when  tbe  king  is  absent  beyond  tbe 
sea,  upon  information  of  the  discovery  of  a 
present  and  instant  invasion  of  tbe  enemies  iii 
Flanders  aod  France,  under  colour  of  coming 
as  fisherroea  to  surprize  the  town  of  Yarmonth, 
and  all  the  parts  of  the  coasts  thereabotiis ; 
the  lord  treasurer  that  then  was  (the  king  being 
beyond  the  sea)  the  under-treasurer  who  had 
the  custody  of  tbe  sea,  arid  the  barons  of  tk« 


doubt  of  it,  ill  the  JMdgment  of  our  predecessor 
himself,  was  good  law,  nod  the  writ  legally  exe- 
cuted upon  (he  instant  necessity  appearing. 
But  Furtescue  speaks  not  so  much  of  die  ne* 
cessity^  as  huth  heen  oh«>erved  :  therefore  it  is 
not  good  to  conclude  upon  some  general  words 
in  him,  that  in  no  case  ol  necessity  the  ch.orge  can 
be  laid;  for  the  scope  of  the  whole  book,  con- 
sidered well,  will  not  warrant  it :  the  intent  of 
it  is  not  against  cases  of  extremity.  You  see 
not  in  the  cuhe,  but  that  therein  the'  regal 
course  must  be  observed,  according  to  the  law 
imd  custom  of  the  kingdom  of  England. — But 
when  I  do  consiiler  of  the  first  charge  of  pre- 
paring aitliip  at  their  own  ciKU*ges,  and  of  the 
consideration  of  the  next  charge  in  the  same 
writ  for  taxation,  1  do  not  see,  nor  I  cannot 
perceive,  iiow  the  same  do  agree,  but  that  the 
Qne  is  repugnant  unto  the  other;  for  that  the 
fonner  part  commands  the  charge  to  be  gene- 
rally by  all;  and  by  this  last  power  it  is  limited 
to  be  done  by  a  particular  person,  and  that  to 
be  done  at  his  will,  and  as  he  shall  think  fit ; 
whereby  the  sheriff,  mayor,  and  bailiff,  thus  cm- 
ployed,  are  excluded  from  the  charge;  for  they 
can  do  no  act  upon  themselves.  It  should 
have  been  done  *  per  sacrameiituro  proborum 

*  hominum,'    considering  tliese    two  different ' 
powers,     i  haid  the  law  so  to  be  clear  in  this 
point.    It  appears  not  upon  this  record  that 
they  were  assenting  unto  it,  or  agreed  upon 
any  ordinance  herein. 

Now  the  power  of  the  preparation,  upon  the 
whole  it  is  on  the  slieriff  himself,  mayor,  bailiHs, 

*  probos  homines '  and  all ;  but  when  you  come 
to  the  latter  iptofactOy  by  the  laws  and  customs 
of  the  realm,  a  great  part  of  the  former  charge 
is  removed  directly  from  those  that  were  charge- 
able I  ,power  of  taxation  is  appointed,  to  whom  ? 
to  the  sheriff,  and  how  can  ite  tax  himself?  he 
and  all  his  estate  within  tlie  county  of  Bucks 
under  the  first  charge,  and  all  discharged  by  the 
power  of  taxation  limited  in  tlie  second  clause: 
and  therein  I  take  it,  that  this  same  is  not  legal 
according  to  the  customs  and  laws  of  England, 
the  one  doth  not  agree  witli  the  other.  If  you 
ask  me  the  reason  of  it,  my  brother  Ilutton 
haih^^iven  it.  The  charge  is  upon  the  sheriff, 
and  \i%  i»ot  possible  for  rhe  sheriff  to  tax  himr 
•elf,  he  cannot  find  Inta^eif  inter  rebelUs,he  cnn- 
no6  copimit  himself  to  prison,  there  to  remain 
till  such  lime  as  the  king's  majasty  shall  deliver 
him  ;  that  he  cannot  do.  So  for  tlie  other  r&. 
ferees  of  Backiagham  and  Chippii>g  VViccombe, 
«xkjnpUtl  lik^tt^ise;  if  they  can  do  this,  then 
pleaily  the  former  charge,  imposed  by  the 
^rst  and  said  tp  be  done  by  t^iem  all,  is  Out  of 
jdoors, 

Now  it  cannot  be  dona»  accorJing  to  the  law 
of  Euglnad,  upon  tli«  sheriff  or  upon  his  land. 
The  point  I  ihiuk  is  very  evident  in  our  books, 
ta  II'  n.  8.  If  a  defendant  that  is  sheriff  be  to 
be  summotied,  a^J  he  return  that  he  cannot  (\o 
^t,  justice  II — r-  said  that  return  was  not  good, 
for  fk^i  hp  miiht  fti^t^mpa  him^plf.    8  Ed,  3. 


another  may  be  prejudiced,  he  cannot  do  it, 
as  to  impannel  a  jury  upon  a  writ,  where 
he  is  a  party,  which  may  prove  a  prgudice  to 
another;  for  if  he  do,  it  is  not  lawfoiW  done,  as 
it  is  in  Dyer,  Ibl.  8,  9.  Of  tlie  sheriff  in  a  com- 
mon recovery.  Sq  upon  these  authorkies,  for 
the  first  question,  I  hold  it  manifest,  thai  this 
act  which  the  sheriff  is  charged  to  do,  is  after- 
wards by  this  second  power  discharged  :  these 
two  powers  do  not  cohere,  and  therefore  are 
not  warranted  by  the  laws  and  customs  of  the 
i:ealm  of  England. 

Concerning  the  first  question  my  opinion  is 
clear,  that  there  is  a  material  and  legal  excep- 
tion appearing  on  the  self-same  writ.  My  rea- 
stni  is,  the  sheriff  is  the  great  odncer  of  the  coun- 
ty ;  but  when  he  must  do  it,  I  take  it  legally,  he 
ought  to  do  it  according  to  the  doty  of  his  place 
by  the  law  of  England ;  that  I  do  iu>t  take  to  be 
at  his  will  and  pleasure  to  lay  one  thing  upon 
one,  and  another  thing  upon  another ;  for  oiy 
part,  I  conceive  this  must  be  done  *  per  sacra- 

*  mentum  ;'  he  is  not  to  be  judge  in  case  of  un- 
certainties, when  a  division  of  charge  and  taxes 
is  to  be  made ;  where  things  are  put  in  certainty 
in  any  of  the  king's  courts,  there  he  may  execute, 
as  take  a  man's  goods,  impnson,  &c.  but  in 
case  of  uncertainty,  the  law  hat  n  annexed  to  his 
otfice  a  way  and  means  how  to  reduce  the  thing 
to  a  certainty,  and  that  is,  *  per  sacrament*  pro- 

<  borum  homiiium :'  as  in  the  case  of  parceners, 
if  they  have  a  mind  to  make  partition  of  their 
inhentance,  they  may  do  it  by  agreement  be- 
tween them  if  they  will,  or  by  making  of  lots 
by  a  third  person,  and  the  elder  shall  cbuse ; 
but  if  she  herself  make  the  partition,  she 
shall  not  both  aivide  and  chuse  ;  that  al- 
ters the  Case  for  execution,  when  it  u  ta  pro- 
pria penona.  But  admit  they  onnnet  agree, 
the  judgment  of  the  law  is,  that  the  sheriff  shall 
go  in  his  proper  person  into  the  grotind  ;  shall 
he  at  his  discretion  make  the  partition  as  be 
pleaseth?  No:  The  Judgment.is,  the  sheriff 
shall  go  in  person  unto  tlie  land,  and  that  there 

*  pet  saciramentunr,  per  inqoisitionem/  to  be 
taken  by  chosen  jurors,  they  must  ooasider  of 
it ;  upon  sucb  a  thing'Jid  done  '  per  sacrameo- 

<  tum,'  then  indeed  it  is  in  the  sheriff^s  power, 
he  may  now  chuse  whether  he  will  prefer  the 
elder  or  the  younger.      But  for  our  case,  that 


tliis  shQuld  be  done  by  a  sheriff,  hv  his  discre* 
tion,  whilst  the  interest  of  several  persons  ii 
concerned,  is  as  it  were  to  make  a  rape.  I  do 
not  find  that  in  any  book  of  law,  I  must  confess. 
In  that  act,  which  is  done  by  the  law,  there  can 
he  no  error  or  partiality ;  so  in  Fiiz.  Na*  Br*  in 
his  writ  De  Onerando  pro  rata  Portione,  see 
what  there  is  to  be  done :  it  gocth  to  the  sheriff, 
he  is  trusted  with  the  doing  of  this,,  but  be  it 
trusted  by  4egal  means ;  what  shall  he  thert 
do  ?  whereto  acres  of  land  held  of  the  king  m 
chief,  they  are  sold  to  several  hands,  there  mosi 
be  a  writ  De  Oneranda  pro  Rata  for  discharg- 
ing of  the  rent;  but  this  must  be  done '  per  sa- 
f  pnunentum,'  not  by  the  fo|e  powf r  of  ^  ^ 
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Mffl  liereof  I  find  a  notable  precedent ;  it  ia 
trae,  it  is  not  in  our  books  of  law,  but  in  an  bis* 
torian;  jret  he  doth  set  it  down  in  that  manner, 
that  a  man  may  tnJit  him  so  hx.  Mattb.  Par. 
he  saith,  and  sbeweth  us  that  17  Hen.  3,  eight 
Tears  after  the  making  of  Mag'  Char*  authorized 
oj.  parliament,  timt  tlic  king  himseif  in  his  par- 
hament  was  pleased  (according  to  the  institu- 
lions  of  parliament)  tu  require  <  concilium  et 
*  auxilium,'  for  the  lying's  wars ;  where,  by  the 
way,  let  me  observe,  that  <  auxilia  '  from  the 
subject  granted  the  king  in  parliament  are  not 
merely  volnntary,  bot  dutic«,  to  give  monies  for 
supply  of  necessities  of  state;  and  in  that  I 
agree  with  the  opinion  of  my  predecessor.  Ho. 
Chief  Baron,  10  Heti.  6.  The  king  is  bound  to 
defend  the  kingdom.  The  same  law  that  binds 
him  to  the  defence  of  the  whole  realm,  gives 
the  king  a  rigbt  of  inheritance  to  claim  subsi- 
dies for  the  defence  thereof.  But  ta  return  to 
Mat.  Parb:  It  appeareth  there  that  the  king  in 
parliament  did  demand'  aid  of  his  subjects, 
'  concilium  et  auxilium,'  their  counsel  as 
they  were  bound,  their  help  qs  they  were 
able.  It  is  said,  that  they  made  choice  of 
the  earl  of  Chester  to  give  their  answer^ 
who  at  first  held  it  not  fit  to  do  it,  alledging 
their  estates  were  but  weak,  that  by  the 
lawBof  the  kingdom  they  that  had  been  there 
in  person,  they  for  their  escuage  might  not  be 
troubled.  The  prelates  they  were  more  cour- 
teous in  their  answer,  they  desired  time  to  as- 
semble themselves  together,  many  being  fiir 
distant :  diereupon  was  a  lime  assigned,  till 
Mens'  Pasch'.  In  the  mean  time  they  all  con- 
sidered, the  lords  on  the  one  side,  and  the  lords 
spiritual  on  the  other  side ;  and  being  demand- 
^  a  fifteenth  of  their  goods,  they  answered,  so 
as  tliey  might  have  their  ancient  laws  establish- 
ed to  them,  for  which  they  had  been  so  much 
troubled,  they  would  willingly  assent  unto  it. 
The  king  consented  unto  it,  and  thereupon 
Magna  Char'  was  there  confirmed  upon  grant  of 
a  fifteenth  to  bis  majesty.  But  when  they 
came  afterwards,  they  did  all  agree,  that  for 
necessity,  and  for  the  king's  charges  in  his  wars 
which  did  require  a  spe^y  supply,  they  were 
contented  to  yield  to  him  a  fourth  part  of  their 
goods,  to  be  levied  in  this  manner,  that  is^  (for 
so  it  is  mentioned  expressly  in  Mattb.  Paris, 
and  the. form  is  there  set  down  de  verba  in  ver- 
hum,)  I  have  it  here  to  read  it :  that  every 
sheriff  within  his  county  should  return  a  juror  in 
every  town :  that  to  four  gentlemen  of  good  va- 
lue, and  accounted  principal  men  in  every 
town,  power  is  given,  that  they  shall  do  (as  a 
jury,  to  set  forth  upon  their  oaths)  assessments 
reasonable  accordmg  to  their  estate  and  power; 
and  because  it  appeared  then  there,  (the  very 
exception  now  taken)  that  the  assessors  could 
not  tax  themselves,  though  they  had  power  to  tax 
the  residue,  therefore  a  power  was  given  to  two 
others  of  every  town,  and  they  should  be  sworn, 
und  upon  their  oaths  tax  the  four  former  asses- 
sors. This  tells  unto  me,  what  the  antient  and 
luaaJ  manner  was  of  taxes  and  assess^  by  the 
#9atom  q(  England,    Tht  mnuu»r  wv  not  at 


the  voluntary  pleasure  of  the  great  officer  of 
the  county ;  but  they  that  did  tax  others,  should 
be  taxed  by  others.  And  this  opinion  is  di- 
rectly in  Mattb.  Paris,  that  the  laws  of  Eng- 
land were  so.  And  therefore  for  my  own  part, 
for  the  sheriff  to  tax  at  his<  discretion,  i  know 
no  law  for  it. 

Stat.  1  £d.  8.  By  the  true  record,  according 
to  the  manuscript  of  the  Exchequer  Book  here, 
in  French  it  is  chap.  7,  and  so  it  appeareth  in 
the  Tower  there  inrolled :  it  is  expressly  there 
upon  a  complaint  made,  that  they  lield  them- 
selves  a^ieved  with  an  assessment;  their 
grief  was,  that  whereas  aid  was  granted  to  the 
crown,  more  than  formerly  was  used,  &c.  and 
taxes  not  rightly,  laid  upou  them  by  the  sheriff 
and  commissioners :  this  grievance  thus  com* 
plained  of  in  parliament,  and  the  manner  of 
their  taxing  di&liked,  the  king  saith  that  from 
thenceforth,  the  taxations  and  assessments 
should  he  made  as  in  ancient  manner,  and  not 
otherwise.  Here  is  an  express  negative,  na 
taxes  to  be  done  but  by  jury ;  which  excludes 
in  my  opinion  this  same  tax  thus  done,  that  is, 
by  his  own  power  and  discretion  is  not  warrant- 
able by  the  law  of  tlie  land.  And  herein  give 
me  leave,  as  I  think  in  my  conscience,  and  as 
I  think  the  truth  b,  if  this  inconveniency  had 
not  tended  to  a  grievance  in  very  many  parti- 
culars, we  should  never  have  heard  of  thi^  ques- 
tion ;  but  by  this  means  it  cometh  in  question^ 
both  the  one  and  the  other :  for  the  act  itself, 
it  is  a  gracious  and  a  royal  act.  It  is  requisite 
and  necessary,  as  the  state  and  condition,  if  it 
so  appears  upon  this  record,  of  the  kingdom 
may  be  in,  that  there  be  a  supply  according  to 
the  necessity :  for  the  king  b  lord  of  the  sea; 
as  it  was  argued  at  bar,  in  a  cause  brought 
before  us  the  barons  of  the  Exchequer,  where 
we  did  unanimously  agree,  and  adjudge  that 
the  king  was,  and  b  in  my  conscience,  rightly 
true  IokI  of  the  very  propriety  and  ownership 
of  the  seas,  llie  occasion  upon  which  this 
grew  a  question  was  as  I  conceive,  upon  the 
writing  of  two  books:  the  one  called  Mare  Li- 
bcrum,  that  no  ownership  of  the  sea  should  be^ 
long  to  the  king ;  whereas  it  b  the  sea  of  our 
sovereign,  and  defence  by  sea,  under  Almighty 
God,  that  is  our  protection  ;  and  if  we  should 
suffer  any  else  to  have  an  interest  in  it,  it  would 
hazard  the  whole  kingdom.  But  in  anstver  to 
thb  book,  Mt.  Selden  hath  wrote  very  learnedly  ' 
a  notable  book  called  Mare  Clausum,  approved  ^ 
of  by  bis  majesty,  and  inrulled  in  the  Exche- 
quer by  command  from  his  majesty,  there  to 
remain.  But  since  there  b  another  book  writ- 
ten, which  r  had  at  my  argument,  by  one  Pon- 
tanus,  directed  to  the  great  chancellor  of  the 
king  of  Denmark;  and  he  undertaketh  therein 
to  make  an  answer  to  every  particular  chapter 
in  Mr.  Selden's  book ;  and  truly,  as  I  think  in 
my  opinion  though  ^veak,  Mr.  Selden  hath  a 
judgment  in  law  against  him  upon  a  ntAt7  dicii. 

Of  how  great  consequence  the  dominion  of 
the  sea  b  to  this  kingdom,  who  knows  not  ?  So 
that  without  question,  the  tax  was  very  fit  to 
he  done,  if  the  power  given  te  tbt  ilieriff  had 
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Wen  as  wairantable.  Bat  this  siune  second 
power,  to  free  himself  and  lay  it  upon  the  re^ 
due,  IS  not  soody  nor  warrantable  by  the  law. 
Thus  much  ror  the  fintt  question  concerning  the 
powers  contained  in  the  writ  4  Aug.  which 
doth  not,  resort  to  the  rule  and  custom  of  the 
kingdom  of  £ngland. 

In  the  next  filaoe,  let  ui  see  whether  tlie 
writ  mentions  causes  sufficient  for  the  isatiing  of 
k.  For  the  incursions  of  pirates  I  conceive  it 
no  just  oause  :  but  the  expressions  in  the  ^rit^ 
as  *  quia  datnm  est  uobis  inteliigi,  ut  informa- 
'  tur,  vol^is  opinio  est  tt  rumor  est,  &c/  If 
the  king  undertake  it  upon  this,  he  is  not  to 
shew  hxm  be  discoreretfa  it.  I  avi  satisfied  in 
my  opinion,  apon  view  of  the  precedents,  it  is 
suitficieot  if  the  king  do  alledge,  '  quia  datum 

<  est  nobis  inteliigi/  or  *  quia  intelieximus,  &c/ 
it  is  eaougli,  for  it  is  so  in  these  precedents, 
*  quod  vulgaris  opinio,  &c.'  All  these,  or  any 
of  these  containing  such  a  matter  that  die  king- 
dom is  in  danger,  I  agree  the  same  doth  con- 
clude the  pv^t  a^d  mat  the  king  is  the  sole 
judge  of  it.  The  case  is  not  traversable^  the 
fiTit  must  be  obeyed,  agreeing  with  the  laws  and 
customs  of  England.— That  this  may  be  done 
by  the  kbg's  writ,  excellent  and  strong  argu- 
ments have  been  made.  That  this  imperial 
power  belongeth  to  the  orown,  I  heartily  ac- 
knowledge it ;  his  power  declaretb  it  so;  rea- 
son it  should  be  so :  not  vokmtary  fit  his  plea- 
sure, bat  it  is  according  to  bis  politic  capacit^f 
not  excluding  his  natural  imperiality.    *  Quia 

<  Tte,'  he  doth  it  not ;  but  <  Quia  rex  Anglie* 
be  doth  it :  so  I  find  it  in  Fortefcoe. 

.  'The  grounds  premised  in  this  wHt,  that  the 
khigdom  was  in  present  danger;  truth  in  my 
conscience  it  was  so,  and  iftbst  had  not  been 
doac  so,  England  had  heard  of  it  before  this 
'day:  Therefore  there  must  be  an  expression 
of  the  kingdom  to  be  then  instantly  in  danger, 
or  such  a  preparation  in  such  a  convenient  time, 
or  else  it  will  be  in  a  great  danger;  but  that 
must  be  expressed,  for  I  hold  the  law  to  be  so. 
Doctor  and  Student  saith,  it  is  the  old  custom 
of  the  land,  the  king  tliall  defend  the  sea:  it  is 
true,  ogainst  whom  ?  Against  pirates  and  pstty 
robbers,  but  not  aganMt  a  sudden  invasion  at 
his  own  charge.  These  *  pnedooes'  who  were 
spoken  of  in  the  laws  of  king  Edward,  when 
Danegfelt  was  given,  they  were  of  that  condition 
that  they  endangered  the  whole  kingdom.  They 
did  occasion  the  tax  of  Daoegelt,  to  raise  firom 
twelve  to  forty-eight  thousand  poands;  and 
William  Uufus  raiMd  it  to  4f .  a  hide,  imposed 
upon  a  just  ground  to  repel  the  Danes,  waofL 
common  enemies :  and  this  was  contmned  until 
lien.  2's  time,  but  since  taken  away  by  several 
statntes,  as  S5  Edw.  1,  &c.  That  same  Dane- 
gelt  which  was  heretofore  imposed  on  the  king- 
<lom  by  the  terror  of  the  Danes,  continued  still, 
though  the  name  be  altered ;  it  is  mentiootd  in 
the  Red  Buck  in  the  Exchequer  to  be  used  in 
Hen,  l*s  tiaae ;  but  after  the  time  of  Hen.  a,  I 
hold  that  it  is  taken  awav  by  the  statutes  before- 
mentiooed  of  Edw.  1,  &c.  and  therefore  if  for 
prif ate  danger  this  assessneat  be  mfond,  k 


k  not  aocofdiog  to  the  laws  and  customs  of  tUs 
realm. 

I  am  over-trouUeseme,  and  I  fear  shall  harrity 
hold  oat ;  give  me  leave  to  proceed  to  the 
second  consideration.  And  adnictiDg  thoie 
charges  in  the  first  writ  to  be  legal,  the  next 
consideration  to  be  had  is  whether  the  CeKio- 
rari  aud  the  Mittimus  do  legally  revive  die  first 
writ,  it  being  a  writ  irreturnable,  and  oot  exe* 
cuted  according  to  the  tenure  of  it^nrithin  the 
time  limited  and  prefixed  to  be  done.— Thii 
Certiorari  issued  long  after  the  first  writ,  dated 
a  year  and  half  after.  And  in  my  opinion  tins 
cannot  be ;  for  the  nature  of  a  writ  not  retan* 
able,  is  to  command  a  positive  thing  to  be  doot 
within  such  a  time  ;  it  it  be  not  (tone  accord- 
inglv,  there  is  an  end  of  the  force  of  that  writ } 
so  t^t  here  in  our  case,  the  power  giren  to  the 
sheriff  being  not  executed  in  doe  time  hy  him, 
but  done  out  of  time,  cannot  be  renewed  now; 
for  otherwise  you  will  make  a  man  an  offeader 
by  a  relation,  which  being  a  fiction  in  law,  can- 
not so  operate,  nor  be  made  penal  to  him  for 
non-performance :  and  though  afterwards  by 
the  Mittimus  these  words  *  sidus  regni  peiidi« 
*  tabatur'  come  in,  yet  will  they  not  revire  or 
make  good  the  commands  of  the  first  writ.  If 
the  first  writ  had  been  returnable,  and  a  retoni 
made,  and  a  defiuilt  according  to  the  remrs, 
the  writ  had  been  stiU  continued,  and  moit 
have  been  referred  by  another  court,  and  the 
party  presented  by  a  jury  upon  defiiult;  end 
upcm  presentation  and  indictment,  the  kio^ 
shall  have  his  remedy  :  but  not  being  so,  it  is 
but  a  suggestion,  upon  which  a  Sci'  Fa*  cannot 
ksue,  as  in  Butler  and  Baker's  case,  report  S, 
and  being  not  returnable,  is  but  dead  in  ls»; 
and  being  certified  upon  the  second  writ,  it  is 
not  good,  it  cannot  be  to  relate  to  make  bim  a 
wrong  doer;  to  that  purpose  is  the  case  citid, 
26  Ed.  3,  Leicestershire  Case,  reciting:  where- 
as one  sir  John  de  Lamston,  that  he  nad  deli- 
vered certain  monies  to  Robert  dc,  kc  and 
that  be  had  wasted  such  a  manor,  and  takea 
away  goods  to  the  value  of  3,000/.  and  tbeiw- 
on  it  was  commanded  he  should  bt  attached  by 
his  body,  he  appeared  at  this  day,  and  became, 
&c.  he  was  discharged  of  it ;  and  according  t» 
that  I  find  it,  r  Edw.  8,  thore  it  was  suggested 
to  be  made  in  one  king's  time ;  and  whereas  K 
was  aot,  and  there  abated,  then  the  qawtioa, 
whether  the  king  may  do  it  or  no?  He  gi*e» 
the  answer,  that  where  it  concemeth  the  kiog 
in  his  own  right,  there  be  may  do  it ;  but  when 
the  title  came  to  the  kiog  from  another  party, 
there  it  was  otherwise.  ._^^^^ 

Upon  this  I  do  conceive  this  Brev*  irretorr 
falleth  short  of  making  him  punishable,  as  if  it 
had  been  a  writ  returnable;  let  the  writ  4  Asg. 
be  never  so  good,  the  writ  thereupon  is  WH 
legally  issued. 

The  next  thing  is  upon  the  Sci*  Wj^ 
ouestion  upon  tfis  record  is.  Whether  a« 
doth  appertain  to  Uie  king?  and  I  conceive,  it 
doth  not  appertain  to  thekiog :  My  reason  « 
this,  because  in  the  very  writ  4  Aug.  it^**" 
pressfy  providtd,  that  tt  thaU  he  «ii^loy«d  ts 
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no  <Kb«r  ttfe,  but  the  preparatioo  of  the  ship 
therein  mentioned,  and  by  no  means  to  any 
otber  purpose.  It  dotb  not  now  appear,  who 
were  collectors  tberein  nppoioted  to  receive 
the  money,  whereby  to  become  chargeable  over 
to  the  king.  It  doth  not  appear  npon  this  re- 
cord, that  any  ship  was  provided,  or  that  any 
fisolt  was  in  them  that  were  employed,  or  of 
aurplusage  in  the  collectors  hands :  though  it 
was  a  worthy  and  gracious  act  in  his  majesty, 
yet  this  is  not  so  legally  executed,  as  the  king 
may  have  a  writ  of  Sa*  Fa*.  If  judgement  be 
for  the  king,  it  must  be  with  this  limitation, 
that  it  must  not  go  to  the  proper  coffer  of  the 
king,  as  my  brother  Jones  observed.  And  in 
my  cooscienor,  if  it  were  paid  to  him,  be  would 
be  a  loser  by  it.  You  see  what  the  writ  is,  yoa 
should  be  charged  apon '  oncrare  et  satisfactre' 
one  ship ;  itoii  coastal  there  was  any  ship,  or 
any  collector,  or  any  act  concerning  it :  This 
money  was  pre-oraained  only  to  prepare  a 
■hip,  and  to  be  employed  mereW  upon  that, 
and  for  no  other  parpote ;  and  this  appearetb 
Dot  at  all,  whether  any  shi|»  was  made,  tea  or 
no :  aow  how  shall  we  give  judgment  ?  The  Sci* 
Fa*  is.  That  Mr.  Hampden  slMold  shew  cause 
why  be  should  not  satisfy  the  sum  imposed 
•MO  him ;  but  whom  he  should  satisfy,  or  to 
mham  the  money  shouU  be  paid,  son  ctmitat^ 
as  was  well  opened  upop  the  demurrer ;  ibr  it 
is  not '  Si  dominusrex  valet  aut  debeat  onerare' 
the  defendant,  but  that  the  defendant  *  onere- 
*  tur  et  inde  satisfac*:'  Nothing  is  pot  into  the 
record  to  bring  this  to  the  king:  therefore 
'  quod  oneretur*  cannot  be  exacnted  at  aU ;  and 
according  to  the  books  of  S9  Edw.  3,  and  40 
'hi'w,  3,  if  Judgo)ent  be  to  be  given,  aud  it  can- 
not be  executed,  there  it  shall  not  be  given  at 
all :  So  the  judgment  required  on  this  demurrer, 
is  upon  the  nmtter  *  oneretar,^  and  shall  by  no 
colour  come  to  the  king.  God  knows  it  be* 
longs  to  him,  and  that  deservedlY;  but  in  a 
leg:al  course  aon  comstat ;  therefore  to  |i?e 
judgment,  *  quod  oneretur,'  and  not  know  to 
whom  (for  to  the  king  it  ca^mot)  would  be 
wrong;  for  tliis  reason  I  cannot  see  bow  judg- 
ment can  be  given, '  quod  oneretor.' 

But  hereupon  another  thing  troubleth  me 
very  mach,  and  which,  in  my  opinion,  makes  it 
clear,  that  execution  cannot  be  made  upon  this 
Sd  Fa';  and  that  is  the  Mittimus  to  us  in  the 
Exchequer,  which  by  recardwM  ipsum  is  not 
certified,  but  only  the  tenor  of  the  record.  I 
4o  conceive  the  law  to  be  so  vpon  this  difie- 
fence,  as  it  is  taken  in  a  case  excellently  well 
argued,  33  Hen.  6,  where  it  is  said,  if  the  record 
be  in  any  other  court,  whence  execution  may 
be  awanied,  and  the  tenor  of  that  rececd  is  by 
Mittimus  tent  into  anodier  coort,  where  execu- 
tion may  be  likewise  awarded ;  in  such  a  case 
a  Sci'  Fa'  cannot  issue  upon  such  a  record ; 
for  this  b  but  an  extract  of  a  record.  So  if  a 
man  should  sue  oat  execution  upon  a  judgment 
given  before  the  justices  of  assize,  what  wOl  yoa 
do  with  this?  ^nd  if  he  have  no  goods  within 
the  precinct,  yon  must  remove  this.  How  do 
you  remove  it?  Not  by  cmifying  tbt  leaor  of 


the  record,  but  tpsttm  rAwdmm  :  But  if  the  re- 
cord itself  be  certified  into  the  Cliancery,  and 
sent  by  Mittimus  into  the  Common  Pleas,  tlmt 
is  good,  and  in  e  are  judges  of  the  record  :  No 
other  court  can  give  judgment  upon  the  record, 
but  we. 

Here  is  sent  unto  us  the  tenor t)f  the  writ, 
and  not  the  record  itself  that  I  can  find  *  and 
so  two  executions  may  be  upon  one  judgment. 
ST  Hen.  0.  A  transcript  or  tenor  of  a  recog- 
nizance came  out  of  the  Chancery  into  the 
Common-Pleas,  to  hove  execated,  et  non  allcH 
cutur :  and  so  it  is  Dyer  4,  h  5,6c  2?,  of  the 
queen,  there  was  a  transcript  there  bf  a  recog- 
nizance, to  the  intent  that  they  might  have  a 
Sci*  Fa'  upon  it,  and  held  clearly  by  the  court, 
that  upon  the  tenor  of  a  record  no  Sci'  Fa* 
could  he.  So  all  this  appearing  upon  the  very 
lirst  branch  of  the  record,*that  this  was  merely 
a  tenor  of  the  record,  and  not  recordum  iptum, 
I  do  not  know  how  upon  this  record  there  can 
be  execution.  Thus  have  I  done  with  the 
several  discussions  of  the  writ  and  record,  which 
upon  my  reasons  before  aliedged,  I  conceive  it 
not  safficient  in  law  to  charge  Mr.  Hampden. 

I  coma  now  to  the  great  question  concerning 
the  danger  of  the  kingdom,  and  our  certtficata 
to  bis  majesty.  Give  me  leave,  according  to 
onr  former  resolution  made  in  answer  to  his 
majesty's  question  proposed,  to  speak  of  what 
we  did  certify;  and  in  my  conscience  truly, 
and  I  hold  it  real,  that  when  anv  part  of  the 
kingdom  is  in  danger,  actuidly  in  danger,  or  in 
expectanc^f  of  danger,  and  the  same  expressed 
by  bis  wnt ;  I  agree,  Ike  king  may  charge  tha 
aulijects  without  parliament,  towards  the  defenca 
thereof  $  for  *  neoessitas  est  lex  temporis,'  in 
vain  to  caN  for  help  when  the  eneasy  is  leaded. 
Clearly  I  hold  the  king  to  be  the  ^ole  judge  of 
the  danger :  And  the  danger  being  ceitifi^  by 
his  msjes^,  I  hold  it  not  traversable ;  and  in 
such  a  case  ha  may  e4iai^  the  sul^ect  without 
parliament,  so  that  the  very  cause  be  effectnallj 
expressed  upon  die  records,  that  the  kingdom 
was  m  dascer.  But  if  a  parliamentary  adrio^ 
may  be  called,  and  the  danger  not  so  imminent, 
then  re^tarly  no  soch  charge  can  be  laid  out 
of  parhament :  legally  and  rightly,  I  hokl, 
things  done  by  the  advice  of  parliament  it  wera 
the  best  way :  But  if  it  be  so,  the  necessity  will 
not  admit  the  delay  of  a  parliament,  when  tha 
enemy  is  in  Tiew,  and  expectant ;  that  is  such  a 
danger  as  we  did  cerlilV  to  the  kmg  in  our  opi- 
nion to  be  the  time  wben  be  might  so.  charga 
the  sulnect.  In  Edw.  3's  time  writs  issued, 
sitting  the  parliament.  To  say^  that  there  can- 
not fe^  hicursions,  but  that  they  may  be  known 
within  seven  months  time,  wberein  a  parliament 
mi^ht  be  had,  is  a  great  hazard  to  the  kingdom. 
It  IS  possible  the  danger  may  be  discovered  be- 
fore It  comes ;  but  it  is  possible  it  may  come 
unexpected.  In  1568,  when  that  great  invasion 
was,  at  which  time  if  the  queen  should  not  hava 
used  her  royal  power,  with9ut  caUine  a  parlia- 
ment, perhaps  the  kingdom  might  have  been 
lost  by  delays;  and  yet  then  great  expectation 
was  of  a  parhamept.    So  William  1,  (not  WiU 
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lum  the  Conqueror,  fdr  he  did  not  conquer  the 
kingdom,  be  conquered  the  king  of  the  kingdom) 
his  Coming  was  wdden,  lie  landed  at  Hastings ; 
ftnd  was  not  tlie  king  advised  of  this  at  York  ? 
Did  he  not  then  make  all  haste  bv  post,  raised 
a  sudden  army,  and  bad  him  battle  r  And  Wil- 
liam the  Coaquerur  tiad  the  victory,  not  of  the 
kingdom,  but  against  the  king.  Lambert  saith, 
That  he  came  Jiot  in  per  conquatunt,  but  per 
acquitUionem,  After  he  was  crowned,  and  re- 
ceived by  the  Londoners,  be  sent  forth  com- 
missions to  all  the  counties  of  England,  to  en- 
quire, per  iacramtntum,  what  the  antient  laws 
of  England  were,  and  of  the  state  of  the  king- 
dom }  and  certificates  being  made  thereof,  that 
•f  Dauegelt  was  certified  to  be  a  tribute  in- 
forced.  I  say  in. times  of  necessity,  the  king 
may  conunand  this  aid  by  his  4vrit  under  the 
great  seal,  when  the  danger  is  instant;  nay, 
the  expectation  of  it  is  not  traversable. 

Object. — Then  upon  every  certificate  that 
the  kmg  makes,  that  he  is  Of  opinion  that  the 
danger  is  instant  or  expectant,  tliis  charge  may 
come  to  be  annual. 

Soiut. — No :  we  deed  not  fear,  that  the  king 
will  require  it  but  upon  just  occasion,  the  law 
presumes  it;  and  legally  it  cannot  be  laid  upon 
the  subject,  but  in  such  cases  of  necessity,  as 
aforesaid.  By  th^  charters  of  William  1,  king 
John,,  Henry  3,  no  charge  without  parliament : 
by  the  statute  of  10  Edw.  3,  none  is  forced  to 
go  out  of  his  county,  except  it  be  in  case  of  ne- 
cessity. 14  Edw.  3, 1  hold  to  be  a  general  star 
tute,  and  it  dotli  bind,  but  doth  not  bind  in 
case  of  necessity ;  for  they  are  not  to  be  under- 
stood to  be  binding  in  all  cases.  The  charter 
of  king  John,  as  it  is  inrolled,  not  as  it  is  print- 
ed, apcording  to  Mag'  Char*,  saving  two  clanses 
that  are  not  now  in  Mag^  Char',  hath  this  ex- 
emption in  It  to  the  subject  of  these,  and  these 
immunities ;  no  tax  ndr  taillage,  but  by  parlia- 
ment; but  he  excepts  three  cases;  1  Nisi  ad 
redimendum  corpus  nostrum.  3.  Pur  faire 
fits  chevalier.  3.  Pur  fiUe  marier.  These 
prerogatives  of  the  king  are  not  bound  up  by 
the  parliaments ;  the  very  commons  themselves 
did  :agree  to  these  three  cases.  As  for  the  sta- 
tute De  Tallagio  non  Concedendo,  I  hold  it  to 
be  a  good  statute,  and  much  fur  the  liberty  of 
the  subject.  But  if  you  cume  to  a  case  of  ne- 
cessity, they  will  not  stand  in  force.  There  is 
one  omission  in  tlie  printed  statute,  St5  Edw.  3, 
which  is  in  the  records  at  the  Tower,  as  it  was 
observed  by  my  brother  Hutton, '  Car  ceo  est 
'  encounter  le  droit  del  royalme :'  How  this 
comes  to  pass,  I  know  not.  I  causeil  it  to  be 
seaflrhed,  and  I  And  these  words  only  in  the 
article^  upon  the  roll,  wbere  they  do  complain 
for  the  finding  of  hobbellers,  and  are  aggrieved 
for  it,  and  give  this  as  a  Reason,  '  Car  ceo  est 
'  encounter  le  droit  del  royahue :  And  .the  an- 
swer wliich  the  king  gave  unto  it,  wiis  a  royal 
answer  to  the  thing  proposed ;  but  those  words 
are  left>  put  of  it.  But  if  it  were  the  right  of 
the  suliicct,.^  le  droit  dd  royalme,'  as  Littleton 
•aith,  that  cannot  die. 

^nd  certaiuK,  iu  cas^  of  necessity  thert  is  a 


right  belonging  to  the  king  to  preTent  danga*; 
for  legally,  when  the  safety  of  the  kingdom  is 
in  danger,  in  danger  apparent,  in  that  case  the 
king  liath  a  power  of  prerogative  to  compel  aid. 
And  if  an  act  of  parliament  should  be  made  to 
restrain  such  a  chsurge  on  the  subjects  in  case 
of  necessity,  it  would  be  Felo  de  se,  and  so 
void ;  for  it  would  destroy  that  regale jui.  So  this 
great  question  of  imposing  tliis  charge,  I  am  of 
opinion  it  may  be  done  without  parliameDt,  as 
it  was  in  1588,  so  long  as  the  (present  and  appa- 
rent danger  continueth.  And  I  am  of  opinion, 
(as  I  was  when  we  gave  in  our  certificates  to 
his  majesty)  that  tHe  king  is  Che  sole  judge  of 
the  danger>  and  how  to  provide  against  it. 

But  however,  Tilo  conceive  upon  this  record, 
upon  wliich  I  am  to  give  judgment,  that  the 
mamdates  in  the  writ  4  Aug.  are  not  good  in 
law,  nor  according  to  the  laws  and  customs  of 
the  kingdom  of  Ei^land,  nor  well  groonded 
upon  the  certificate;  and  that  the  information 
afterwards  in  the  Mittimus  cannot  make  a 
former  writ  good,  which  was  first  defective: 
And  the  sheriffs  who  were,  their  return  is  not 
effectual,  upon  which  judgment  may  be  given. 

I  cannot  see  how  judgment  can  be  given 
guod  oneretur,  and  not  tell  to  whom,  and  no- 
thing visible  to  lyhom  we  may  find  it :  And 
therefi)re,  in  my  Opinion,  judgment  is  to  bt 
given  for  Mr.  Hampden. 

The  AacuiiEKT  of  Sir  JOHN  FINCH,  Kt. 
Lord  Chief-Justice  of  the  Court  of  Com- 
mon-Pleas, in  the  Exchequer-Chamber,  in 
the  great  Case  ofSuip^MoKET.  * 
A  writ  under  the  great  seal  ofEn^and,  dated 
4  Aug.  11  Car.  when  to  the  sheriff  of  Bucks 
(sir  Peter  Temple)  commanding  a  ship  of  450 
tons  and  180  men  to  be  ready  fhmished  with 
all  ammunition  and  tackling  at  Portsmouth  for 
S6  weeks,  to  go  with  other  of  his  majesty's 
ships,  and  of  the  subjects,  to  defend  the  domi- 
nion of  the  sea,  the  realm  being  in  danger: 
and  to  charge  and  assess  aH  his  majesty's  sub- 
jects, and  all  the  inhabitants  witUn  the  said 
county,  and  all  occupiers,  tenants,  and  terr-te- 
nants  there  that  hnre  not  pnrt  in  the  ship,  nor 
serve  in  the  same,  to  contribute  for,  and  to- 
wards the  preparation  and  setting  forth  of  the 
ship  according  to  their  abilities. 

The  record  of  Certiorari  saith,  that  Sroke- 
Mandevile  is  within  the  said  county,  and  \tm 

*  Lord  Clarendon  says,  "  Undoubtedly  my 
lord  Finch's  Speech  in  the  exchequer-chamber, 
made  Ship-Muney  much  more  abhorred,  and 
formidable,  than  all  the  commitments  by  the 
council*  table,  and  all  the  distresses  taken  by 
tlie  sherifis  in  England  :  the  major' part  of  meu 
(besides  the  common  unconcerned ness  in  other 
mens  sufferings)  looking  upon  those  proceedings 
with  a  kind  of  applause  to  themselves,  to  set 
other  men  punished,  for  not  doing  as  they  bad 
dono;  which  delight  was  (quickly  determined, 
when  they  found  their  own  mterest,  by  tlie  un- 
necessary logic  of  that  Argument,  do  kis  con* 
eluded  than  Mr.  Hampden  V 
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as!iessed  at  a  reasonable  rate ;  and  tliat  the  sum 
of  20:r.  was  a&seased  upon  the  Juiids  of  John 
liampden,  esq. ;  as  by  a' schedule  of  9  Mar.  12 
Car.  annexed  to  the  Certiorari,  may  appear. 

Whereupon  a  Mittimus  5  Maii  13  Car.  with 
this  Certiorari  and  Schedule,  was  directed  to 
cbe  barons  of  the  Exchequer,  to  do  there  for 
the  sum  unpaid,  *  prout  de  jure  et  per  legem 

*  et  roDsuetudinem  ,regni  nostri  Angliic  fuer' 

*  faciend*. 

A  Sci*  Fa*  upon  this  went  forth  of  the  exche- 
quer, to  warn  Mr.  Hampden  to  shew  cause  why 
he  should  not  pay  the  5{0s.  Upon  tlie  return  of 
v\hich  Mr.  Ilaropdea  appeared,  and  demanded 
Oyer  of  the  wnt.  Certiorari,  Schedule,  Mitti- 
mus, and  Sci'  Fa' ;  and  upon  hearing  of  them 
read,  he  demurred,  and  Mr.  Attorney  joined  in 
the  demurrer;  then  my  lord  chiet-baron,  and 
the  court  of  exchequer,  adjourned  ix  to  the 
court  of  Exchequer-Chamber,  desiring  the  ad- 
vice of  all  his  majesty's  judges:  and  look  what 
-  advice  we  or  the  greatest  number  of  us  give, 
that  court  ought  and  must  give  judgment  ac- 
cordingly. 

In  the  debating  of  this  case,  there  hath  been 
great  variety  of  opinions  among  the  judges,  a 
thing  usual  aud  frequent  in  all  great  cases  and 
consultations ;  which  shews  commonly  the  di(- 
£culty  of  the  thing,  and  argueth  a  candor  and 
clearness  it^  the  judges,  between  whom  com- 
bination and  conspiracy  would  be  most  odious. 
All  that  have  gone  before  me,  have  in  one  thing 
agreed,,  tliat  it  is  the  greatest  case  that  ever 
came  in  any  of  our  memorieS|  or  the  memory 
of  any  man. 

As  the  sun  arising  in  the  horizon  shews  not 
the  figure  so  clear,  as  when  it  is  beholden  in 
the  meridian ;  so  by  mixing  many  impertinences 
with  the  case  in  judgment,  it  hath  been  appre- 
hended to  be  of  a  for  tenderer  consequence 
than  indeed  it  is :  yet  tender  and  weighty  it  is. 
If  equally  weighed,  in  the  one  balance  we  may 
put  the  regal  power,  or  rather  the  regality  it- 
self; in  the  other  the  privileges  and  liberties  of 
tlie  subject,  in  his  person  and  estate. 

To  look  upon  either  of  these,  or  both,  through 
the  multiplying  glass  of  affection,  is  to  behold 
neither  of  them  truly ;  neither  can  they  be  so 
truly  discerned,  much  less  to  multiply  by  the 
glass  of  fancy :  and  therefore  justice  needs  to 
hold  tlie  beam  straight. 
>  I  cannot  fear  myself,  when  vulgar  censure 
hath  exercised  itself  upon  every  one  that  hath 
delivered  himself  upon  this  matter :  yet  I  will 
not  say,  ^  Domine,  posuisti  me  hi  lubrico  loco ;' 
for  we  that  do  sit  nerc,  do  move  in  a  sphere, 
and  should  be  like  the  primum  mobile,  accord- 
ing to  whom  all  others  are  to  steer  their  course ; 
and  judges  themselves  must  more  steadily  upon 
their  right  poles,  as  I  hope  this  court  will. 
What  judge  soever  he  be  that  is  elevated  by 
popular  applause,  or  animated  by  the  contrary, 
to  accumulate  honour,  is  fitter  to  live  '  in  fsece 

*  Romuli  quam  in  politia  Angli:e.'  Nor  will  I 
lose  time  m  remembering  the  first  oath  of  a 
Judge,  who  should  expel  all  by-respects,  and 
ipeak  his  conscieoc«.    I  hope  none  of  ua  for* 
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get  the  d'Jty  we  owe  to  God,  to  the  king,  and 
to  the  commonweaUh,  and  to  ourselves.  I 
shall  endeavour  to  satisfy  my  conscience  in  all 
that  I  can  say  :  And  they  forget  their  duty  to 
the  first,  and  humanity  towards  us,  that  say  or 
think  the  contrary  of  any  one  of  us.  Some  of 
us  have  fortunes  and  posterities,  and  therein 
have  given  hostages  to  the  commonwealth,  and 
have  as  much  interest  in  this  case  as  Mr. 
Hampden.  Those  that  want  those  blessings, 
want  those  temptations  that  make  them  .dream 
of,  or  hunt  for  honour  or  riches,  to  perpetuate 
their  names  and  families;  to  them  notlung  caU 
he  more  precious  than  the  balm  of  integrity, 
which  will  preserve  their  names  and  memories. 
It  cannot  be  presumed,  but  we  will  speak  our 
consciences ;  since  we  well  know  shortly,  as 
the  Psalmist  says,  *  Corruption  shall  say,  I 
*■  am  thy  father,  and  the  worm,  I  am  thy  mo« 
'  thtr.' 

In  handling  this  case,  no  mafi  can  think  1 
shall  do  other  than  right:  and  herein  1  ant 
rather  troubled  for  a  method  than  for  matter^ 
rather  how  to  dispose  of  what  I  find,  than  t<¥ 
find  what  to  dispose.  I  shall  endea^'our  shortly 
and  clearly  (considering  the  time  I  have  t6 
spend,  and  the  weightiness  of  the  matters  I  am 
to  speak  of)  to  deliver  my  opinion  with  the  rea» 
sons  of  it;  and  my  endeavour  shall  be  rather 
to  contract  than  omit. — I  have,  with  the  best 
care  I  could,  taken  notes  of  all  that  hath  been 
said  for  or  against  Mr.  Hampden ;  and  have- 
according  to  the  measure  of  my  understanding, 
weighed  and  pondered  all  that  hath  been  spoken« 
both  at  the  bar,  and  by  my  brothers,  and 
bestowed  many  hours  in  meditation  about 
them,  which  the  time  of  rest  and  repose  mif^ 
have  challenged. 

Before  I  enter  into  the  case,  I  shall  speak 
of  the  steps  and  degrees  by  which  this  cause 
has  come  to  judgment ;  whereby  it  will  dearly 
appear,  with  what  clemency,  wisdom,  justice 
and  goodness,  his  majesty  hath  proceeded  in 
this  business. 

The  first  writ  went  out  to  the  port-towns  and 
maritime  parts  of  the  land^  ^0  Oct.  10  regia, 
upon  advice  taken  between  hb  majesty  aud 
his  council.  ^  Before  then,  of  these'writs  I  catt 
say  nothing ;  for  I  was  commanded  at  that  time 
to  attend  another  service,  about  another  em- 
ployment, the  forest  of  Deane :  But  it  is  well* 
known,  the  resolution  taken  by  his  majesty 
therein,  was  grounded,  and  relied  upon  thejudg- 
ment  and  learning  of  Mr.  Noy,  Attorney  Gene- 
ral, a  man  of  great  learning,  and  one  that  had 
great  insight  into  records,  by  wliom  the  matter 
was  first  prepared,  collected  and  digested,  and 
afterwards  imparted  to  some  of  his  miijesty's 
learned  counsel,  and  afterwards  to  some  other 
eminent  persons  of  the  commonwealth,  of  no 
le^s  judgment  and  knowledge  in  the  laws  of 
this  realm.  And  upon  consultation  with  my 
Lord  Chief-Baron,  and  his  majesty's  barons  of 
the  Exchequer,  his  majesty  commanded  those 
writs  to  be  sent  forth:  against  the  lecalitv  of 
which,  nothing  hath  been  truly  alledged.  It  i» 
true  thry  are  uot  in  judgment  properly  befgre 
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Piimo  Octob.  anno  10,  of  his  majesty's  reign, 
his  majesty  was  pleased  to  command  me  to 
serve  in  tlie  place  (hat  now  I  do ;  and  those 
records,  writs,  commissions,  and  other  prece- 
dents, were  broaght  to  me,  as  they  had  been 
formerly  to  my  Xx>rd  Chief  Justice,  and  my 
Lord  Chief  Buron  ;  and  we  three  did  confer  to- 
gether, and  did  deliver  our  opinions  in  writing, 
nnder  our  hands,  upon  view  and  diligent  peru- 
sal of  a<  maltitude  of  antient  records,  writs,  and 
other  precedents  of  Ed.  1,  Ed.  2,  Ed  3,  their 
tiroe«i,  and  other  records  of  other  king's  reigns ; 
^bich  opinions  were  in  these  words,  *  That  the 
'  dominion  of  the  sea  belongeth  to  the  king; 

*  and  that  he  is  sole  lord  and  proprietor  of  the 
^*  same.     In  which  respect  his  excellent  majesty 

'  these  regalitiee  and  royal  powers  is  to  defend 

*  against  all  hostile  actions,  intrusions,  and  in- 
<  vasions,  as  well  for  the  good  of  his  subjects, 

*  as  stran^rers,  importing  and  exporting  their 

*  commodities,  and  for  the  defence  of  the  king-. 
'  dom  :  And  for  the  better  performing  wliereof, 
■  the  Cinqne-Ports  have  been  required  to  pre- 

*  pare  such  a  number  of  ships  of  divers  burdens, 
'  and  men  o(  arms,  and  at  such  times,  at  their 

*  own  charges,  from  time  to  time,  as  the  same 

*  writs  and  the  present  occasion  required.   And 

*  for  the  time,  and  place,  and  residence  of 
'  their  attendance,  his  majesty  was  the  sole  ap- 

'  •  pointer  and  only  judge ;  and  this  was  the  con- 

'  stant  use  in  the  reigns  of  those  kings ;  and  this 

f  was  agreeable  to  the  common  law  of  the  kine- 

« dom.'  * 

And  15  Nov.  1634,  before  the  next  summer, 

,  bis  majesty  finding  the  danger  to  grow  general, 
and  concei^jng,  that  there  was  little  reason 
these  maritime  parts  sliould  bear  the  wliole 
charge,  for  that  the  whole  realm  was  interested 
therein  ;  afterwards  he  required  our  opinions, 
viz.  my  Lord  Chief  Justice,  my  Lord  Chief  Ba- 
ron, and  myself,  June  1C35  :  After  conference 
.together,  we  delivered  our  opinions.  And  we 
upon  consultation  conceiving  the  reason  of  the 
^precedents  before,  and  the  rule  of  the  law,  and 
reaspn  requiring,  that  when  the  whole  kingdom 
WHS  in  danger  that  thfe  defence  that  concerned 
the  whole  kingdoai  should  be  borne  by  all  the 
.subjects  of  the  kingdom  ;  this  was  first  verbally 
•deUvcred  to  his  majesty,  and  afterwairds  we  put 
in  writing  under  our  hands,  in  these  words : 

*  Whereas  the  charge  of  defending  the  sea  had 
*bcen  imposed  upon   the   Cinque-Ports;    so> 

*  where  the  whole  kingdom  is  m  dancer,  the 
'  whole  charge  ought  to  be  maintaiiied  by  all 
«l|ie  subjects  of  the  reahn.'  And  amongst 
other  writs,  those  to  the  sheriff  of  Bucks  went 
forth  at  the  time  aforesaid.  After  which,  his 
majesty  finding  some  Question  made  of  the  Ic- 
gahty  of  it,  he  called  all  his  judges,  not  singly, 
nor  any  one  in  a  corner,  hut  because  he  would 
have  every  one  of  them  truly  infonned,  required 
them  to  advise  together,  and  every  one  of  them 
by  themselves  to  give  his  opinion  ;  according  to 
which,  we  severally,  and  ever}'  mnn  by  himself, 
ftud  all  of  us  together^  delivered  our  opinions 


'  general  is  concerned,  and  the  whole  kingdom 

*  in  danger,  of  which  ydur  mi^ty  b  the  sole 

*  judge,  your  majesty  may,  by  writ  under  the 

<  preat  seal  of  England,  command  all  the  sub- 
'jects  of  this  your  kingdom,  at  their  own 
'  charge,  to  provide  such  a  number  of  ships, 
'  with  men,  ammunition,  and  victuals,  and  Ux 

*  such  a  time  as  your  majesty  shall  think  fit,  for 

*  the  defence  and  safeguard  of  the  kingdom, 

<  from  such  danger  and  peril :  And  that,  by 
'  the  law  your  majesty  may  compel  the  doit^ 
'  thereof  in  case  of  refusaL'  In  which  this 
clause  -*  his  majesty  is  the  sole  judge,'  was  only 
put  in  by  ten  of  us ;  my  brother  iiutton  having 
not  seen  nor  weighed  the  precedents, took  time 
to  advise,  and  gave  no  opinion,  till  conference 
between  us :  And  my  brother  Crooke  had  the 
same  reason,  being  not  acquainted  with  Uiose 
writs,  but  yet  subscribed  his  opinion  singly  by 
himself,  Dec.  1635,  viz.  <  That  where  tlie  good 
'  and  safety  of  the  kingdom  is  in  danj^er,  of 

*  which  his  majesty  is  the  sole  iadge,  his  ma- 

*  jesty  may  command  all  his  subjects  at  their 

*  charge,  to  provide  and  furnish  such  ships  ta 

*  sea,  with  men  and  ammunition,  at  sbaJI  be 
^  necessary  for  the  defence  thereof/  And  this 
I  hold  to  be  agreeable  to  law  and  reason  ;  and 
though  I  perceived  nothing  of  this  his  opinion 
in  his  argument,  yet  he  still  holderh  it. 

Wherein  I  observe,  1.  That  the  king  is  soW 
judge  of  the  danger,  and  whether  it  be  tmnd- 
nent.  2.  Not  only  that  the  king  may  in  such 
danger  command  his  subjects  to  defend  the 
kingdom  in  case  of  necessity,  but  that  the 
charge  of  the  defence  ought  to  be  borne  by  all 
the  realm  in  general.  Which  opinion  was  mofe 
iucjepeudent  than  the  rest,  for  that  our  opinion 
before  it  had  relation  to  the  precedent  of  mari- 
time parts :  but  this  was,  tliat  the  subject  might 
be  charged  absolutely ;  and  tliis  was  delivered 
by  him  readily,  chearfully,  and  without  hesita- 
tion ;  he  will  not  deny  it. — I  speak  not  of  this 
as  of  a  thing  whereby  he  ought  to  have  been 
concluded,  but  that  all  the  world  sboald  know, 
that  his  majesty  *s  regnl  and  legal  power  go  hand 
in  hand  together,  and  that  his  princely  love  and 
affection  to  his  subjects  are  such,  that  be  ii 
willing  to  prevent  all  mistakes:  And  I  speak  it 
also  to  this  end,  that  when  judges  singly  delivo 
their  opinions  to  the  king,  not  examining  thtf 
reasoi>8  that  moved  thenr^  to  it;  wc  ought  to  see 
'very  good  and  pregnant  reasons  to Tary  from 
that  opinion,  though  it  be  not  binding. 

This  his  majesty  required  for  his  own  private 
satisfaction ;  and  this  I  dare  boldly  say  was  so 
delivered  by  us,  that  no  one  judge  knew  the 
opinion  of  the  rest.  When  his  majesty  found 
slackness  in  some  of  his  subjects  in  contributii^ 
to  this  charge,  and  thinking  that  it  proceeded 
rather  from  misunderstanding  of  the  law,  tl»aa 
for  want  of  duty,  as  desirous,  out  of  his  princely 
love,  to  avoid  all  mistakes,  he  did  upon  1^  Felk 
1636,  send  a  letter  to  all  his  majesty^s  jnd!;es 
and  barons  of  the  Exchequer,  thereby  reouiring 
our  4everui  opiiiiont :  mbout  which  we  u  cba- 
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conunonivealth.  It  is  not  well  to  clog  the  cate 
with  so  mtnj  precedents,  impossible  to  be  tiio* 
roughly  observed ;  but  our  example,  I  hope^ 
shall  be  a  bar  hereafter,  and  our  care  shall  be 
to  prevent  it^  being  a  great  hindrance  of  jus- 
tice, and  cause  of  great  expence  to  the  subjects 
long  attendance  about  their  causes  here ;  which 
may  prove  a  greater  charge  than  in  providing 
ships  for  the  realm. 

1  come  to  the  case  now,  as  it  stands  in  judg* 
ment  before  us ;   wlierein  my  method  shall  be. 


ferredy  and  the  paiticulars,  wherein  our  opi- 
niona  «%cie  required,  had  been  considered  of 
betbrtSy  or  else  we  were  much  to  blame ;  for  we 
had  CJiae  enough  to  think  upon  it.  And  though 
our  answers  were  returned  the  7th  of  the  same 
laootii,  yet  we  iiad  it  in  our  consideration  from 
June  1635,  which  was  16 months  before  the  an- 
swer returned  ;  so  there  was  no  surprize.  1 
"witl  spate  to  name  our  opinion^tben  delivered ; 
for  it  Jiath  been  repeated  before.  When  we 
came  to  the  debate  and  voting  of  this,  we  brake 
the  writ  into  several  parts. 

1.  When  the  good  and  safety  of  the  kins- 
dom  in  general  is  concerned,  and  the  whole 
kingdom  is  in  danger;  Whether  it  ought  not  to 
be  defended  at  the  chaise  of  the  whole  king- 
dom ?  Aad  agreed  it  was,  una  voce,  nulla  con- 
tradicenir,  that  it  ought.  2.  Whether  the 
charge  of  the  defence  might  not  be  command- 
ed by  the  king?  Which  was  also  agreed,  that  it 
might.  3.  VVbether  tiie  king  was  not  the  sole 
judge,  both  of  the  danger,  and  when  and  how  it 
was  to  be  prevented  ?  Wherein  my  brothers 
HuttOB  and  Crooke  did  agree  it  likewise,  that 
he  was  sole  judge  of  the  danger.  What  their 
opinions  are  now,  and  wherein  they  diifer,  with 
tlieir  g(V>d  leave  I  shall  examine,  and  their  rea- 
sons and  differences;  (though  indeed  of  the 
king's  being  the  sole  judge,  in  their  arguments, 
my  brother  Crooke  spake  nothing  of  his  opi- 
nion therein,  nor  my  brother  Ilutton  nothing 
against  it.)  But  we  delivered  not  our  opinion 
upon  the  bye;  nor  was  it  so  required  of  his 
jnaiesty. 

it  was  then  also  declared  by  all  of  QS,'that 
we  did  not  deliver  our  opinions  as  binding,  nor 
^re  they  so  rcqpired  hv  his  majesty  ;  of  all 
which  £  dare  boldly  say,  his  majesty  was  truly 
inf()rm«d.  And  this  was  also  soon  after  pub- 
li-'hed  by  his  command,  and  seconded  by  my 
JUrd  Keeper  and  Lord  Privy-Seal^  the  first  of 
them  veinj^  many  arjgumeut^  and  sound  collec- 
tions, delivered  it  in  charge  to  his  majesty's 
judges,  to  deliver  it  in  tlieir  circuits,  which 
might  have  satisfied  any  tivat  did  not  respect 
their  own  private  benefit.  And  Mr.  Hamp- 
deoy  I  thiuk^  of  all  hath  the  least  cause  to  com- 
plain, being  assessed  but  30«.  a  contemptible 
sum,  in  respect  of  lits  annual  revenues,  to  bring 
this  case  to  judgment :  yet  his  majesty's  cle- 
mency appears  to  be  great  herein,  in  that  be 
would  not  debar  any  to  question  the  lawfalness 
of  it,  though  he  hath  permitted  arcana  imperii, 
nay,  imperium  ip$uwj-^l  would  to  God  I  could 
not  say  even  too  licentiously)  to  be  debated  at 
tins  bar  ;  yet  I  speak  it  not  by  way  of  reprehen- 
fion,  but  admonition  to  the  counsel,  who  are  to 
be  commended,  in  that  they  have  done  their 
dutv  faithfully  for  their  client :  yet  I  n»y  say. 
tucu  a  ravelling  and  diving  into'  the  king's  reve- 
nue, and  secret  estate  of  princes,  and  what  suc- 
ceeding kings  may  be,  or  may  do,  it  doth  not 
well  become  these  present  times :  it  would  not 
have  been  endored  in  the  best  preceding  times. 
It  was  not  well  done  to  doubt  succeeding  pos- 
terity, that  promise  as  much  as  any  of  their 
^cedccessors  have  done  for  the  good  of  the 


I.  To  examine  what  the  case  is. — ir.  I  will 
give  my  opinion  of  the  case,  with  the  reasons 
thereof. — ui.  I  will  answer  the  objections 
made  against  it. — iv.  I  will  speak  to  the  lega- 
lity and  form  of  the  writ  4  Aug.  the  Certiorari, 
the  Mittimus,  and  Sci'  Fa'  out  of  the  Exche- 
quer. And  to  all  these,  witli  what  brevity  I 
can,  I  will  speak  according  to  the  weight  of  the 
case,  where  variety  of  opinions  gives  just  cause 
to  balance  them :  the  case  must  arise  out  of  the 
Record,  and  must  stand  or  fall  upon  that. 

I.  For  the  case  itself;  and  therein,  1. 1  will 
shew  what  danger  there  is,  that  is  the  ground 
of  the  charge.  2.  What  things  there  are  to 
maintain  it :  as  for  other  things  tliey  4^nd  to 
the  destruction  of  the  case. 

1. 1  am  of  opinion,  that  the  danger  of  the 
whole  kingdom  ought  to  be  expressed  clearly ; 
for  else  the  ground-work  fnileth ;  for  if  no 
danger,  oo  reason  of  the  charge.  And  I  am 
of  opinion,  that  in  the  writ  4  Aug*  it  oueht  u> 
be  expressed;  and  not  in  the  Mittimus;  wougji 
as  my  brother  Jones  observed,  the  Mittimus 
comes  time  enough  to  Mr.  Hampden  to  give 
him  notice,  yet  he  was  not  liable  to  the  cbargi^ 
but  by  the  writ  4  Aug.  (1.)  It  is  objected,  the 
danger  is  not  clearly  expressed ;  (or  it  is  not 
upon  words  of  certainty,  hut  by  way  of  uncei^ 
tainty,  '  Quod  datum  est  nobis  inteiligi.'  (2.) 
For  the  causes  of  the  writ,  that  it  hath  not  re- 
lation to  the  danger  of  the  kingdom,  but  to  de^ 
fend  the  sea-coasts  against  pirates,  &cc.  And 
they  are  not  worthy  of  a  royal  nayy,  as  bro 
ther  Crooke  also  observed. — But  I  hold  fi^s^ 
that  the  danger  is  sufficiendy  expressed,  *  Qep- 

*  turn  est  sicut  res  habet ;  datum  nobis  est  in* 
'  telligi :'  A  thing  very  ordinary  with  us  ;  and 
in  all  fprmer  writs  £x  relatione,  &c.  '  Quod 
'  vulgjoris  opinio  est,  &c.'  Although  my  lord 
chief  baron  paralleled  this  to  the  Case  of  Pa- 
tents, *  ex  certa  scieniia,  &c/  which  is  nothing 
ahke:  for  there  befijre  the  king  pass  awa|r 
lanxl,  he  may  be  informed  if  he  may  do  it :  bat 
I  hold,  as  tms  case  is,  the  danger  will  not  per* 
mit  it  to  be  examined,  wliether  there  be  juaft 
cause  of  fiears ;  for  then,  it  might  receive  delay, 
which  is  dangerous,  and  the  kingdom  be  lo«^ 
wliilst  we  are  disputing.  And  then  Un  the 
phrase  itself,  *  Datum  e^  nobis  inleUigi.'  It  is 
sufficient  that  the  king  knows  there  is  a  danjter; 
add  therefore,  if  it  had  been  only  '  intelligi- 

*  mus/  none  can  deny  but  it  bad  been  samr 
cient.  And  what  difference  is  there  berwee^i 
'  intelligimns'  and  '  datum  est  nobis  intelli^  V 
That  MU  forth  the  knowledge  nf  tb«  t^^nS*^ 
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iind  this  shews  the  means  whereby  he  doth 
know  it :  *  Ut  datum  e»t  nobis  iutel^igi/  This 
goes  farther  than  *  eji  auditu,  rumor  est,  &c.' 
Therefore  unless  the  king  should  go  ouc  of  the 
kingdom  to  see  the  danger,  can  it  be  other- 
wise expressed? 

(3.)  1  hold,  that  the  danger  itself,  with  the 
•  motives  in  the  writ,  are  sufficient. — ^The  motives 
are,  great  depredations  of  the  subjects  goods, 
and  lives :  but  it  h  not  upon  this  I  rest,  fur  this 
haih  relation  to  pirates  leading  many  Cliristians 
into  captivity.  These  are  good  motives,  and 
(as  one  of  my  brothers  said  well)  though  these 
luive  relation  to  pirates,  yet  beilum  piraticum 
points  at  as  much  terror  as  Hannibal  adportas, 
-^I  shall  not  rely  much  upon  tliat,  that  the 
enemies  of  Christendom  ancf  of  this  nation  did 
prepare  '  ad  mercatores  noslros  ulterius  mo- 

*  lestandV  "or  *  ^^  regnum  gravand*  nisi  citms 
'  remedium  apponatur,  ££c/     But  this  '  Con- 

*  sideratis  periculis  qus  undique  his  guerrinis 
'  tcmporibus  iinmiuentibus  ita  quod  nobis  et 

*  subaitjs  nostris  defensionem  maris  et  regni 
'  nostri  omni  festiuatione  qua  poterimus  con- 

*  venit,  &c.'  shews  otherwise  than  for  the  pi- 
rare,  this  defence  was  requisite.  Therefore 
the  n#it  clause  is  '  Nos  volentes  defensionem 
'  regni,  tuitionem  maris,  securitatem  subdito- 

*  rum   nostrorum,   &c.'    And    therefore  that 

*  sahra  conductione  navium  et  merchandizarum 
'  Gus  ad  regnum  nostrum  Anglis  vcnerint,  et 

*  ae  eodcm  regno  ad  partes  exteras  transeunt, 

*  6cc*  takes  not  away  the  former  works,  nor 
limits  them. — As  for  the  clause  in  the  Mit- 
timus, I  stand  not  upon  it,  nor  that  « Salus 

*  regni  et  populi  nostri  AngUs  periclitabatur, 
*&c.' 

(4.)  Admit  there  had  been  no  preamble  nor 
expressment  of  danger,  I  hold  the  command 
itself  is  sufficient  for  setting  forth  the  danger, 
which  is,  that  the  ship  be  with  other  his  ma- 
jesty's ships,  and  the  ships  of  other  his  majesty's 
subjects  at  Portsmouth  the  1st  day  of  March 
next  following ;  the   words  of  the  record  be, 

*  £xiude  cum  navihus  nostris  et  navibus  alio- 

*  rum  fidelium  subditorura  nostrorum  pro  lui- 

*  tione  maris  et  defensione  nostrorum  et  ves- 

*  trorum,  &c.'  And  particularly  to  express  the 
danger  is  not  necessary ;  for  the  king,  the  sole 
arbiter  both  of  peace  and  war,  best  knows  it ; 
and  it  was  the  practice  in  former  times:  and 
so  no  wisdom  for  the  king  to  express  the  dan- 
ger in  particular,  when  arms  usually  go  before 
heralds;  nor  is  it  the  use  of  princes  to  compli- 
xnent,  to  tell  the  enemy  they  will,  or  intend  to 
invade  tlieir  lands.  And  therefore  I  hohl, 
though  it  might  be  more  clear,  yet  satU  ett 
quod  tuHicit  :  I  in  ray  own  conscience  am  sa- 
tisfied that  the  danger  is  certain  enough  ex- 
pressed in  the  writ.  And  so  I  have  done  with 
the  first  particular,  the  danger,  which  was  the 
ground  of  this  writ. 

(2.)  As  to  the  second  particular,  what  is  al- 
ledged  to  be  for  the  preventing  of  that  danger; 
my  brother  liutton,  and  mv  brother  Crook, 
would  have  it  to  be  raising  oi  money,  by  reason 
of  that  clause  in  th;i  writ,  for  the  diitribotiou 
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of  tlie  surplusage.    But  the  record  is,  *  ad  as- 

*  sidendum  omnes  homines  et  ad  coiitnbueii- 

*  dum  navem  vel  partem  navis  non  habentes, 

*  &c.'  which  shews  it  cannot  be '  for  money, 
neither  is  there" any  colour  of  money;  for  it  » 
to  find  a  ship:  and  if  they  have  not  of  their 
own,  they  roust  build,  or  buy  oue  with  their 
money.  But  there  is  a  great  deal  of  difference 
between  payment  of  money  and  fmdiog  of  a 
ship.  As  if  my  brother  Crooke  be  required  to 
find  a  light  horse  and  arms,  be  must  bay  unr, 
or  hire- with  hb  money,  if  he  hath  none:  but 
jet  the  charge  is  not  for  money,  but  that  be 
finds  a  light  horse.— But  my  brother  Crooke'i 
objection  is,  if  any  surplusage  remain,  it  sball 
be  divided ;  and  so  the  shenff  is  to  detain  no 
part  of  it,  but  employ  it  for  the  pubhc  good, 
and  not  convert  it  to  his  own  proper  bwtffit 
To  this  I  answer,  that  this  shews  the  equaUty  of 
the  charges  which  is  fittest  to  be  by  payment 
of  money.— My  brother  Crooke  hath  torther 
objected,  that  an  inland  county  cannot  hoild 
a  ship :  a  great  trouble  for  the  county  of  Bucks, 
so  far  from  the  sea,  to  build  a  ship.  To  thii 
I  answer,  that  those  of  Buckinghamshire  rosy 
hire  a  ship,  if  they  cannot  build  one;  and  dw 
words  are  but  parare,  not  for  Uhj  V^^*"?  ^^ 
preparing  a  ship  ;  and  it  is  not  meant  that  tbey 
should  build  it  there,  but  that  they  should  con- 
tribute to  the  building  of  a  ship  m  a  most  fit 
and  couvenieot  place. 

II.  I  shall  now  give  my  opinion  of  the  csM, 
with  the  reasons  thereof:  '1  he  king  knowing 
and  declaring  the  whole  kin^om  to  be  in  diu- 

§er,  and  necessarily  requinng  his  subjects  to 
efend  and  provide  for  this  danger  at  set,  be 
may  thereupon  command  all  his  sulgects  to 
prepare  ships  to  join  with  his  navy  royal  agiiost 
the  enemies  of  the  whole  realm,  to  defend  the 
whole  realm :  and  it  is  dear  in  the'  case,  and 
it  was  the  meaning  of  us  all,  that  the  king 
roust  join  in  the  charge,  it  being  far  from  us  to 
excuse  the  king  from  his  ratable  part 

My  reasons  that  the  king  may  thus  charge 
his  subjects  to  join  with  him  in  the  defence  of 
the  kingdom,  are  these. — 1.  The  defence  of 
the  kingdom  must  be  at  the  cliarge  of  the 
whole  kingdom  in  general.  2.  The  power  of 
laying  this  charge  is,  hj  the  policy  and  fiindt- 
mental  laws  of  this  kingdom,  solely  invested  in 
the  king.  3.  The  law  tliat  hath  piven  diit 
power  to  the  king  to  do  these  things,  baUi 
given  him  means  to  put  these  things  in  eie- 
cution. 

And  as  to  all  these  I  shall  ground  myself 
upon  authorities  in  law,  and  precedents  in  all 
ages. 

1.  That  the  defence  of  the  kingdom  most 
be  at  the  charge  of  the  kingdom,  I  shall  prore, 
(I.)  From  the  law  6f  nature,  which  is,  that 
every  thing  in  nature  ought  to  defend  itsaf. 
(2.)   From    the  rule  of  reason  :   for  *  Qu<w 

*  omnes  tangit,  ab  omnibus  ^upportar^  debet 
(3.)  From  the  true  use  of  all  that  we  enj^, 
which  must  be  abused,  if  not  employed  to  and 
for  the  good  also  of  those  that  come  after  •»; 
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and  necessary  it  is  for  our  posterity  to  have  all 
bure  and  safe.  A  good  patient  will  spare  some 
blood  to  preserve  his  own  health  ;  and  a  good 
husband  will  spare  some  of  his  best  ground  for 
ditches  and  fences  to  preserve  the  rest;  and 
he  is  an  ill  husband  that  finds  not  safety  in  that 
he  doth.  (4.).  From  the  law  of  property :  as 
every  one  hath  a  particular  property  in  his  own 
^oodsy  so  every  one  hath  a  property  in  general 
in  another  man's  goods,  for  the  common  good. 
For  the  commonwealth  hath  a  property  in 
every  man's  goods,  not  only  in  time  of  war,  but 
also  in  time  of  necessity  in  time  of  peace. 
Therefore  if  any  man  lake  awaymy  goods  with- 
out my  consent,  I  have  my  action,  and  recover 
damage.  Doctor  and  Student  saith,  Both  a 
trespass  of  lands  and  goods  is  punishable  by  in- 
dictment, and  trespass,  at  the  king's  suit  as 
vrell  as  at  the  sabject's :  and  this  is  by  reason  of 
the  public  interest  the  king  hath  in  every  sub- 
ject's goods  for  the  common  good. — Now  the 
rule  and  maxim  before  so  clearly  and  fully  put 
and  agreed  by  all,  is,  that  in  case  of  necessity 
that  is  apparent,  the  subject  ought  to  defend 
the  kingdom.  And  my  brother  Crooke  agrees 
in  case  of  danger,  so  it  be  eminent,  ail  men 
are  bound  in  their  persons  and  estates  to  de- 
fend the  kingdom  ?  and  he  says  then  they  must 
txponere  te  et  sua  :  I  think  he  means  a  man 
tluit  takes  a  journey  may  carry  his  money 
with  him,  $e  et  $ua  :  or  else  he  means  the  king 
cannot  command  their  money  without  their 
consent:  of  which  I  will  speak  in  its  proper 
place. 

S.  I  come  now  to  the  second  part  of  my  ge- 
neral head,  which  is  the  power  of  laying  this 
charge.  By  the  fundamental  laws  and  policy 
of  this  kingdom,  the  sole  interest  and  property 
of  the  sea,  &c.  is  in  the  king.  I  will  not  speak 
of  this  monarchy,  this  is  rather  fit  for  civihans, 
historians,  or  the  pen  of  a  divine,  than  a  judge 
at  Westminster-bHll :  nor  will  I  speak  of  the 
division  of  monarchies :  the  poets  say  that 
Saturn  was  the  first  founder  of  kmedoms.  Only 
this  I  will  say,  that  Sot  the  exceUeficy  of  the 
government  of  this  kingdom,  through  God's 
blessing,  none  are  more  hapby  than  we.  Look 
and  see  in  other  nations,  ana  tell  me  if  you  can 
find  out  any  place  where  they  can  and  do 
enjoy  those  mercies  of  peace  and  plenty  which 
we  do ;'  to  as  we  may  justly  say,  *  O  fortonatds 
'  nimiom  bona  si'sua  norunt  Britannos  !'  Nor 
will  I  perplex  myself  with  the  original  of  the 
nation  and  monarchy;  some  stories  are  fabu- 
lous, others  doubtful,  not  any  so  clear  as  to  set 
it  forth  certainly,  though  they  speak  truly  what 
is  sufficient  for  us  to  know ;  nor  is  he  the  poorest, 
*  Qui  non  potest  numerare  pecus,'  nor  he  one 
of  the  worst  |entlemeo  that  cannot  shew  the 
original  of  his  pedigree.  The  excellency  of 
this  monarchy  is,  that  it  is  sufficient  it  is  a  mo- 
,  narchy;  and  that  it  is  most  true  what  Fortescoe 
saith  of  our  laws.  I  agree  that  Fortescue  was 
a  lord  chief  justice  in  Hen.  6*s  time,  but  not 
chancellor  of  England.  Sea  and  land  make 
but  one  kingdom,  and  the  kin^  is  spontut 
regni ;  Magdalen  College  Case^  sir  Joh.  Da- 


vies*  Reports,  stat.  ^  Hen.  8,  1  Eliz.  and  1 
Jac.  The  soil  of  the  sea  belongs  to  the  kin^, 
who  is  lord  and  sole  proprietor  of  them ;  and 
good  reason  why  he  should,  as  is  well  main- 
tained by  Mr.  Selden,  that  woVthy  and  learned 
author  of  Mare  Clausum  ;  and  I  hope  shall  be 
by  his  majesty  maintained,  with  the  sovereignty 
of  the  sea :  and  without  a  navy  this  autitority 
can  do  but  little  good. — ^The  king  holds  this 
diadem  of  God  only,  all  others  hold  their  lands 
cf  him,  and  he  of  none  but  of  God :  but  thia 
is  but  to  light  a  candle  for  others.  From 
hence  only  I  will  observe,  that  none  other  can 
share  with  him  in  his  absolute  power. 

A  parliament  is  an  honourable  court ;  and  I 
confess  it  an  excellent  means  of  chaining  the 
subject,  and  defending  the  kingdom ;  but  yet 
it  is  not  the  only  means.  An  honour  the  last 
parliansent  was  pleased  to  bestow  on  me, 
which  never  any  shall  with  more  respect  re- 
member than  myself,  when  they  were  pleased 
to  cliuse  me  for  their  Speaker.  And  as  r^y 
brother  Hutton  said,  I  conceive  it  a  fit  way  to 
charge  the  subject;  and  I  wish  tliat  some,  for 
their  private  humour,  had  not  sowed  the  tares 
oi  discontent  in  that  field  of  the  common* 
wealth,  then  might  we  have  expected  and 
found  good  fruit.  But  now  the  best  way  to 
redeem  tliis  lost  pririlege  (for  which  we  may 
give  those  thanks  only)  is  to  give  all  opportune 
appearance  of  obedience  and  dutifulness  to 
his  majesty's  command.    The  two  hou^s  of 

f>arhament  without  the  king  cannot  make  a 
aw,  nor  without  his  royal  assent  declare  it : 
he  is  not  bound  to  call  it  but  when  he  pleaseth, 
nor  to  continue  it  but  at  his  pleasure.  Ceiv 
taiiply  there  was  a  king  before  a  parliament, 
for  how  else  could  there  be  an  assembly  of  king, 
lords  and  commons?  And  then  what  sove- 
reignty was  there  in  the  kingdom  but  this? 
His  power  then  was  limited  by  the  positive 
law ;  then  it  cannot  be  denied  but  originally 
the  king  had  the  sovereignty  of  the  whole  king- 
dom both  by  sea  and  land,  who  hath  a  power 
of  charging  the  whqle  kingdom. 

3.  The  law  that  hath  given  that  power,  hath 
given  means  to  the  king  by  this  authority  t» 
put  it  in  execution.  It  is  a  very  true  rule, 
the  law  commands  nothing  to  be  done,  hut  it 
permits  the  ways  and  means  how  it  may  be 
done ;  ebe  the  law  should  be  imperfect,  lame 
Imd  unjust :  therefore  the  law  that  hath  given 
the  interest  and  sovereignty  of  defending  and 
governing  the  kingdom  to  the  king,  doth  also 
give  tKe  king  power  to  charge  his  subjects  for 
the  necessary  defence  and  good  thereof.  And 
as  the  king  is  bound  to  defend,  so  the  snhjecta 
are  bound  to  obey,  and  to  come  out  of  their 
own  country,  if  occasion  be,  and  to  provide 
horse  and  arms  in  foreign  war ;  and  such  are 
compellable  now  to  find  guns  instead  of  bows 
and  arrows,  so  ammunition,  as  powder,  shot, 
&c.  Then  if  sea  and  land  be  but  one  entire 
kingdom,  and  the  king  lord  of  both,  the  subject 
is  l^und  as  well  to  the  defence  of  the  sea  as  of 
the  land  ;  and  then  all  are  bound  to  provide 
ships,  men,  ammunition,  victuals,  and  neces^ 
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taries  for  chat  dtfence.  And  for  us  kluiders, 
it  is  iBost  necessarj  for  us  to  defend  ourselves 
at  sea :  therefore  it  was  the  gneat  argument  in 
1588,  whether  it  was  best  to  fight  with  the 
rojral  and  inviociUe  nav^  or  Annada  of  Spain 
at  sea,  or  sofifer  them  to  land ;  and  it  was  re» 
foked  clearly,  that  ic  Was  better  to  fight  with 
them  at  sea,  though  we  lost  the  battle  and  our 
ships,  than  to  suffer  tlwm  to  Itind.^But  then 
there  was  Hannibal  ad  porta*.  To  this  I  shall 
answer  afterwards.  But  here  the  mantime 
towns  shall  not  help  the  inland,  nor  the  inland 
the  maritime,  but  each  of  them  bear  their  own 
charge,  and  defend  themselves  But  of  this  I 
thall  likewise  speak  hereafter;  yat  undoubt- 
edly it  is  reasonable  thai  both  tliould  join  to 
defend  the  kingdero  m  case  of  aecessitj^. 

Now  I  shall  endeavour  lo  prove  this  clearly 
by  autltority  in  law,  and  precedents  in  all  ages. 
And,  (1.)  It  is  a  g^eat  authority  m  l»w»  Uiat 
there  is  no  express  authority  agamst  it:  though 
there  have  been  soaie  books  cited  by  my  bro- 
ther Hutton  and  my  brother  Crooke,  (which  I 
•ball  answer  in  their  due  place,  i^— ^?*»gf^  other 
objections)  jfet  there  b  not  one  authority  or 
opinion,  much  less  resolution  or  jndgmeoc,  in 
iteeessary  tine  of  danger,  tluit  say%  the  king 
may  not  charge  the  subjects  tordemnce  of  the 
kingdom,  (S.)  All  these  authorities  that  pmve 
the  king  is  trusted  with  the  defence  of  the 
kingdom,  and  in  divers  cases  give  him  aid, 
taxes,  subsidies,  £cc.  prove  that  the  subject  is 
bound  in  case  of  danger  and  necessity,  lo  pay 
them  to  the  king  for  ikfence  ef  the  kiogdom. 
(fi.)  All  the  authorities  of  murage,  pontage, 
tolt'petrey  &c.  shew  thai  fi>r  the  good  of  the 
public  the  king  is  interested  in  the  catates  of 
the  subject,  ami  wmj  charge  them  OMch  more, 
if  for  the  well-being,  thaa  where  the  being 
itself  of  the  comoBonwealth  is  at  stake  and  in 
danger.  (4.)  The  authority  of  comasanding 
the  persons  of  the  subjects  t»  come  out  ef  their 
own  countries  proves  it.  The  power  of  com- 
aandiag  the  petsen  of  the  subject  into  foreign 
parts  is  in  the  kinc ;  maeh  move  the  state  of 
■len  should  be  at  mo  commaad,  in  case  of  ne- 
cessary defence  of  the  kingdom.  (5.)  All  the 
commissions  of  arraying  men  in  Ed.  1,  Ed.  9, 
3£d.  3,  Ed.  4,  Hen.  7,  and  Hen.  8'ft  times,  &c. 
Me  «ouaded  apon  the  same  reason,  and  went 
out  for  the  necessary  defence  of  the  kingdoan. 
These  writs  are  not  |e  conmiand  the  person, 
^t  a  ship  only,  '  juxta  faculta*es  sues  f  which 
are  answeraUe  in  season  to  the  antient  ptece- 
<ieiMs. 

From  authorities  I  come  to  precedents; 
thbugh  they  be  not  judgments,  yet  they  shew 
the  practice  of  the  law :  and  wluit  better  book 
have  we  in  the  law  than  the  book  of  precedents^ 
or  what  is  there  ef  more  aotbocity  than  that, 
fer  we  have  not  the  twelve  tables  for  omr  coos- 
men  laws  ?  The  common  law  is  but  the  coa»- 
ason  usage  of  the  bod ;  and  therefore  the  prece- 
deafs  alledged  by  the  king's  counsel  are  of  good 
authority  to  prove  the  laws  in  this  case:  where- 
in I  shall  net  name  tlie  partacukrs^  they  have 
Ipeea  vPcU  rcnembered  by  Mc  Attoeaey  and 


Mr.  Solicitor:  bm  I  will  mention  the  nib- 
staiice  of  them. 

The  first  sort  of  precedents  were  befiKe  the 
Conquest,  in  the  times  of  Edgar,  Ali'red,  Eihei- 
dred,  &ic  the  use  was  to  defend  the  kingdom 
at  the  charge  of  the  whole  kiagdann  ^  Uie 
edict  of  the  king.  A  strong  inference  from  Uie 
psccedent  of  the  grant  to  tl^  clergy  and  church 
of  divers  privileges,  with  these  esceptions  of 
Pootium,  6{c.  in  the  timea  of  Edgar,  Alfiid, 
and  Etheklred,  lie. 

The  council  of  Enoch  in  Edgar's  time,  absat 
606,  mentioned  by  the  Warned  anti<)aarj  sir 
Henry  Spehnan,  lb.  510.  And  after  the»e  fol- 
lows '  has  sunt  constitutiones,  iic,*  (o,  5ft3,  is 
which  are  eicelWnt  things,  good  for  church  ltd 
common-wealth,  cap.  2iS.  Navales  £xpt<h- 
tiones,  if  it  be  no  act  of  padiaoeot,  jfet  ds- 
thing  is  more  like  an  act  of  parliament :  bdke 
the  phrase  of  those  times,  and  certaiolj  it  «as 
either  an  act  of  parliament,  or  a  proof  of  tke 
kins*s  power,  that  without  parliament,  be 
mi^t  charge  the  subject  fi>r  the  defence  oltln 
kingdom  in  case  of  danger.  And  the  word  sir 
pedition  is  used  for  war,  and  sometimes  fttr  >& 
army,  as  Cassiodorus  ^ving  the  reason  of  the 
name  says.  In  the  tliird  place,  it  shews  the 
practice  of  the  kines  of  Engtandto  charge  their 
suUects  for  tbe'delence  of  the  kingdom  io  csie 
of  daaser.— Now  if  this  charge  of  Daoegehbe 
not,  uken  away  by  any  of  the  acU  of  psriia- 
ment,  it  remains  stiU,  saitb  my  brother  Ilaitea 
And  so  I  think  it  doth,  or  sometliing  io  ksasf 
it;  for  it  is  not  taken  away  by  any  aa  of  p•^ 
Uament. 

In  these  precedents,  obeerve^  (1.)  That  they 
are  all  upon  the  same  conamon  reason  that  thm 
is.  (3.)  These  writs  ate  net  limited  foe  ibeir 
number  or  time ;  so  they  prove  the  power  wis 
in  the  king  to  c^tfge  his  subjects.  (3  )  In  lho« 
ofecedenls,  some  were  to  inlaad  cooolits  « 
Bucks,  Huntin^lon,  Bedford,  Leicester,  Otr 
ford,  Berks,  Ac.  And  though  they  went  ssi 
generally  to  all  counties  at  one  time,  jrec  th^ 
went  to  them  as  occasion  was,  Aad  if  w« 
dan^r  hmA  required  it,  the  king  might,  )>  ^ 
pleiwed,  have  sent  to  all  as  well  as  to  sesie.^ 

But  because  there  was  never  any  time,  wbes 
all  the  ammunition  in  the  kingdom  was  drM 
at  one  time  to  one  place,  may  it  not  theftfct 
be  done  ?  the  commanding  sometimes  of  om> 
somefimes  of  another,  is  an  argument  they  «2 
be  all  couMsanded  as  occasion  reqairss.  I » 
not  buiki  my  opinioii  uposi  eoofosed  n****** 
but  oo  matters  digested,  on  prece^i*  • 
weight,  the  chiefett  in  respect  of  timet  aad  after 

themakingofMagnaCharta,  9Uea.3,  13  U- 
S,  m.  48y  18  Hen.  d>  m.  7, 13  Ed.  3,  ».  n,  W 
Ed.  3,  m.  4, 88  Ed.  1,  m.  «3,  and  mamj^^ 
in  Ed.  I'stime,  there  is  proving  oont"*^ 
towards  the  meioicnanoe  of  the  sea-caasts  ««• 
inland  t^iwns,  as  S5  Ed.  1,  m.  13,  the  sbh^ 
Robevtsbrida's  case  is  a  ftOl  precedent,  a^ 
withsumding  all  that  haUi  been  said  sgsinet  u. 
So9Ed.2,  persl,SOEd,«.  ^^*^^Tri 
Scot.  Roil.  ?  Ed.  3,  m.  9»  10  Ed.  3,  m.  t^^ 
llEd.3,iaEd,S,U,i5>16»l«Ed.3,4*h^ 
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8,  in.  34,  25  Ed.  8,  Rot.  Fraocra.  9,  25  Ed.  3, 
1  Rd.  Qy  1  HeD.  4.  Yet  Hen.  4  hnd  as  much  rea> 
•on  to  please  ttie  people  as  any  king  of  England. 
8oin  Hen.  5*s  time,  though  busied  in  the  gloi> 
oils  conquests  of  France,  or  rather  recovery  of 
France ;  God  forbid  we  should  see  such  times. 
6o'in  the  times  of  £d.  4,  Hen.  6,  Hen.  7,  and 
tlen.  8,  by  if^ny  of  offensive  war,  writs  and 
commissions  to  their  suhjects  to  contribute  to- 
ward it.  So  in  qneten  Ehz.'s  time,  commissions 
towards  the4naintenance  of  the  kingdom.  11 
Eliz.  41  Eliz.  a  commission  to  the  earl  of  Not- 
tingham. In  1688,  letters  from  the  lords  of  the 
council,  which  letters  had  the  queen's  writs  in 
them. 

But  my  brother  Crooke  answered  all  these 
with  this  rule  of  law,  '  Judicandum  est  legibus 
*  non  exeiitplis.'  To  this  I  answer,  that  exam- 
ples and  precedents  are  good  law ;  they  are  au- 
thorities out  of  the  law,  and  what  of  more  cer- 
tainty f  Digest  of  writs,  these  are  inter  oracula 
iegii,  precf  dents  drawn  up  by  clerks ;  though 
they  pass  sometimes  sub  sitentio,  yet  are  they 
ffood  authorities  in  the  law.  The  abbot  of  Ro- 
ve rt»br  id  (;e's  case  is  a  precedent  of  great  autho- 
rity. But  it  is  alledged,  no  precedent  goes  to 
inland  counties.  I  answer,  in  truth  the  prece- 
idents  are  quite  otherwise ;  for  ordinary  defence 
they  go  to  maritime  counties  only,  but  when  the 
danger  is  general^  to  inland  counties  also,  and 
•fter  another  manner.  For  this  I  refer  you  to  my 
brother  Weston's  argument :  These  could  not 
*be  ao  frequent;  for  first,  such  daneer  was  but 
teldom :  Secondly,  We  bad  then  double  hosti- 
lity, one  from  France  by  sea,  another  from 
Scotland  by  land.  Examine  the  precedents 
therefore'. 

Another  observation  that  my  brother  Crooke 
made,  is  this,  that  we  are  compellable  by  our 
persons  and  arms,  but  not  with  any  sum  of 
money.  I  answer  with  my  brother  Jones,  that 
hona  corporis  areabove  bona  Jortun^  ;  but«th)s 
power  of  liberty  to  command  the  persons  of 
nis  subjects,  he  agrees  is  in  the  king ;  then  I 
«iy,  more  reason  that  their  estates  should  be 
in  his  power  in  this  case  of  defence.  Besides, 
the  precedents  warrant  tire  quite  contrary,  and 
-wages  have  been  paid  the  soldiers  by  the  sub- 
ject in  this  case. 

III.  The  third  thing  I  shall  do  in  this  case, 
is  the  answering  of  all  the  objections  which  have 
been  made  against  it,  which  were  three. 

1.  That  this  writ  was  against  the  common 
law.     3.  That  it  was  against  t^le  statute  law. 

9.  That  many  inconveniences  will  grow  thereby. 

1.  It  is  against  the  common  law,  because  it  is 
without  precedent :  thb  is  the  first  of  this  kind 
since  the  Conquest;  and  where  there  is  no  pre- 
cedent, the  law  will  not  bear  it ;  Littleton,  fol. 
8^.  Lord  Coke's  comnwnt  upon  it :  and  they 
put  divers  cases  to  the  same  purpose.  I  an- 
jwer,  that  there  are  precedents  far  it,  and  the 
law  is  so,  that  the  king  may  charge  his  subjects 
towards  the  defence  of  the  kingdom  in  this  case. 

2.  The  second  objection  is,  that  it  is  against 
the  freedom)  of  the  subject,  who  hath  a  true 


proptTty  in  his  goods,  which  cannot  be  taken 
away  without  his  actual  or  implied  consent. 
Lambert,  fol.  S94.  Mag.  Char.  IT  king  Jolm, 
Mat.  Paris,  fol.  «42.  Fortescue,  fol.. 9,  cap.  18, 
&c.  13  Hen.  4,  the  Chamberlain  of  London's 
ca«.  Res'  fol.  12r,  Fitz-hefb.  Na.  (Br.  &c.  I 
answer,  tirnt  the  authority  of  Lambert  rehears- 
ing the  laws  of  the  Conqueror,  is,  *  Vokimuset 

<  conoedimus  ut  omnes  liberi  homines  totius 
'  monarchis  regni  nostri  habeant  et  teneunt 

<  terras  suas  et  possessiones  suas  bene  et  in 
'  pace,  liberas  ah  omni  exaction^  injusta,  et  mb 
'  omni  tallagio,  ita  quod  nihil  exiptur  vel  capi« 
'  atur  nisi  per  commime  concilium,'  he.  It 
cannot  be  construed  that  they  should  not  be 
charged,  but  that  they  should  be  free  from  all 
unjust  U»es.  The  king  is  not  concluded  by  the 
subsequent  words  '  omne  lallagium ;'  this  •can- 
not be  80  general,  but  the  king  may  impose  jnst 
charges  towards  the  necessary  defence  of  ihe 
whole  kingdom.  For  this  is  meant,  as  by  the 
word  taitlage  plainly  appeareih.  <  Tallagium  * 
is  derived  from  a  French  word,  and  is  indeed  m 
cutting  word,  and  theiefore  *  injusta  exactio ;'' 
which  ahews  that  for  the  most  piart  ir  i4  taken  in 
the  worst  sense,  and  as  my  brother  Crooke  said 
it,  the  manner  of  expounding  it  must  be  from 
the  law.  But  my  brother  Crooke  quite  left  out 
these  words  following  that  declare  and  expound 
the  former,  viz. '  Statuimus  et  firmiter  procipi- 
'  mus  nt  omnes  liberi  homines  totius  regni  pred* 
'  sint  fratres  conjurati  ad  monarchiam  nostram 

*  pro  Tiribus  suis  et  facultatibus  contra  inimicot 

*  pro  posse  suo  defendend'  et  viriliter  senrand'/ 
&c.  whereby  it  is  apparent,  (1.)  That  the  king- 
dom is  to  be  defended  by  the  whole  kingdom 
'  pro  facultatibus '  with  their  goods,  as  well  at 

*  viribus'  with  their  persons.  (2.)  It  comes  after 
the  chapter  of  tenure  and  services,  by  which 
they  are  l.H)imd  to  defend,  <  terras  et  honores 
'  sttos,'  &c.  nvhich  shews  that  he  meant -not  to 
•discharge  any  from  the  general  char^  of  de- 
fending the  kmgdom  in  case  of  necessity. 

The^ext  objection  is  the  charter  of  king  John^ 

*  Nullum  tallagitmi  imponatur  nisi  per  com* 
'  niune  concilium.' 

I  answer,  the  words  are  concerning  the  de- 
fence of  his  own  person,  and  not  the  kingdom ; 
and  therefore  it  is  excepted, '  nisi  ad  redimen* 

*  dum  corpus  nostrum  ;*  and  in  the  original  act 
t  hese  words  are  lefl  out.  Scutage,  marage,  and 
other  aids  there  mentioned,  shew^  that  only 
those  were  meant,  that  were  of  private  benefit. 
They  were  not  to  be  imposed  by  the  king  upon 
any  subject,  vnthout  parliament,  but  not  to  bar 
himself  from  laying  such  as  were  for  the  public 
good. 

The  next  authority  that  was  objected,  wat 
Fortescue,  which  was  most  pressed  and  insisted 
on  by  my  brothef  Crooke.  Before  I  con>e  to 
the  words  themselves,  note  (1.)  The  time  when 
he  wrote  that  book,  it  was  after  all  the  acts  of 
parliament  that  took  away  the  royal -power; 
yet  it  did  uot  mention  them,  so  as  must  needs 
relate  to  the  common  law.  It  was  writ  when 
the  civil  wars  were  between  the  two  houses  of 
Tork  and  Lancaster,  and  he  hiouelf  wat  to 
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exile;  no  time  then  to  displease  the  people. 
{St.)  It  fthewa  the  difference  between  kingdomSy 
when  «  monarch  rules,  that  challengeth  bU 
power  over  his  subjects,  and  a  monarch  that 
governs  according  to  the  positive  laws.  The 
words  that  seemed  to  be  against  this  charge  are, 
foL  9y  cap.  86,  *  Rex  Anghse  politice  imperans 

*  genti  suae  ncc  legem  ipse  sine  subditorum  as- 

*  sensu  mutare  poterit,  nee  subject um  populum 

*  renitentem  onerare  imposition ibus  peregrinis.' 
cap.  13,  fol.  33,  *  Rex  caput  corporis  politici 

*  mutare  non  potest  leges  corpora  ilHus  nee 

*  ejusd*  popuU  substantias  proprias  subtrabere 

*  reclamantibus  eis  aut  inviiis.'  And  cap.  36, 
fol.  84,  which  my  brother  Crooke  says  is  Uie  ex- 
press authority  in  hoc  individuo;  the  words  are, 

*  Rex  regtii  Au^iias  ibidem  per  se  aut  minbtros 

*  tallagta  subsidia  aut  quovis  onera  alia  imponit 
'  legibus  suis  aut  leges  eorum  mutat  vel  novas 
'  condit  sine  concessione  vel  assensu  totius  reg- 
^  ni  sui  in  pariiamento  suo  expresso,'  &c. 

From  them  all,  I  take  the  true  meaning  of 
bim  to  be ;  and  I  hold,  (1.)  That  the  kingdom 
ought  to  be  governed  by  the  positive  la^vs  of  the 
Jand;  and  that  the  king  cannot  change  or  make 
new  laws  ^thouc  a  parliament.  (2.)  That 
the  subject  bath  an  absolute  property  in  his 
goods  and  estate^  and  that  the  king  cannot  take 
them^  to  his  own  use.  (3.)  That  for  his  own 
use  he  cannot  lay  any  burden  upon  bis  subjects, 
without  the  sabjecrs  consent  in  parliament. 
(4.)  That  for  the  benefit  of  trade,  the  king  may 
lay  fitting  impositions,  and  may  command  that 
"which  is  for  the  necessary  defence  of  the  king- 
dom ;  which  is  no  command  of  charge,  but  com- 
mand of  employing.  (5.)  I  answer  therefore  to 
the  great  objection,  that  the  liberty  of  the  sub- 
ject is  lost,  imd  the  property  is  drowned  which 
tliey  have  in  their  estates. 

First,  I  say,  all  private  property  must  give 
way  to  the  public;  and  therefore  a  trespass  to 
private  men  may  be  punished  by  indictment, 
because  it  is  an  offence  o(  the  public  weal :  and 
though  every  man  hath  a  property  in  his  goods, 
yet  he  must  not  use  them  in  detriment  of  the 
commonwealth.  A  man  may  give  his  ^ass  or 
com  away  in  tlie  field,  or  when  it  is  in  hi&  barn : 
but  if  he  will  cut  it  unusually,  or  bum  or  de- 
stroy his  corn,  or  if  he  tlu'ow  bis  goods  into  the 
sea,  that  they  may  perish,  thes^  are  crimes  pu- 
nishable by  the  common  law :  so  is  transporting 
of  goods,  commodities,  against  the  public  good : 
therefore  the  directions  of  the  statutes,  for  the 
restraint  hereof,  are  firom  the  common  law. 
And  the  reason  of  this  is,  because  the  public 
{>roperty  must  take  place :  and  if  in  petty  busi- 
ness it  may  be,  then  much  more  in  time  of  pub- 
lic, and  great  necessity  and  danger.  And  it  is 
rather  an  averment  of  tlie  subject)  property, 
that  in  case  of  necessity  only  they  may  be  taken 
away,  than  contrary  to  it. — My  brother  Hut- 
ton  and  my  brotlier  Crooke  agree,  that  all  are 
bound  in  cose  of  necessity  exponere  ae  et  sua,  to 
defend  the  kingdom;  aud  may  not  the  king 
command  a.  part,  with  more  reason  than  all? 

In  the  next  place,  I  shall  remove  a  scandal 
that  hath  been  put  upon  the  king,  liow  that  his 


majesty  hath  meant  to  make  a  private  per- 
sonal profit  of  it. — What  he  bath  done  is  well 
known ;  and  I  dare  confidently  say,  all  hath 
been  spent,. without  any  account  to  hunself,  and 
that  hia  majesty  hath  been  at  great  charge  be> 
sides  towards  the  same ;  and  I  heard  it  from 
his  own  royal  mouth,  he  spake  it  to  me,  and 
my  lord  Brampsion  can  testify  as  much.  Chat 
he  said,  it  never  entered  into  his  thoughts  to 
make  such  use  of  it;  and  therefore  said,  ht 
was  boand  in  conscience  to  convert  k  to 
the  nse  it  was  received  for/  and  none  other; 
and  that  he  would  sooner  eat  the  iiv>ncy,  tbao 
convert  it  to  his  use.  Therefore,  he  that  thinks 
the  king  made  a  revenue  of  it,  doth  highly  slan- 
der his  majesty.  But  let  kings  be  asDavii^ 
was,  men  after  God's  own  heart,  yet  tliey  will 
not  want  a  Shimei  to  rail  on  them. 

But  though  (blessed  be  God)  his  majerty  is 
so  gracious  aud  loving  to  hb  subjects,  ar»ci  so 
just,  that  we  need  not  fear  he  will  charge  them 
but  upon  ur$(ent  necessity ;  yet  we  know  not 
what  succeeding  ages  will  do. — It  is  not  well  to 
blast  succeeding  ages;  and  iT  they  should  here- 
after charge  unreasonably  without  cause,  yet 
this  judgment  warrants  no  such  thing.  A^aib, 
it  is  no  argument  to  condemn  the  true  use  of  a 
thing,  because  it  may  be  abused.  And  agau^ 
the  law  reposes  as  great  trust  in  the  kiii^  a« 
this.  The  king  may  pardon  all  offences ;  but  u 
he  should,  then  none  should  be  safe.  The  kmi; 
may  make  peace  and  war  at  his  pleasure :  Ut 
yet  should  he  make  peace,  when  peace  woUd 
ruin  us ;  or  war,  when  war  would  undo  us ;  u 
would  be  worse  than  this.  Therefore  it  caoDot 
be  suspected,  that  the  king  will  do  any  thing 
against  law  and  the  public  good  of  tlie  XnDg- 
dom :  therefore  the  law  sajfs,  the  king  can  do  n) 
wrong ;  for  he  is  tjMmtut  regni,  as  in  Magdalea 
College  case. 

Then  thev  object  Clark's,  and  the  chamber- 
lain of  London's  case.  These  cases  are  notbio; 
against  this,  but  rather  for  it.-— The  record  oi 
14  Ric.  2,  rot.  60,  B.  R.  Lever*s  case,  in  an  ac- 
tion of  trespass,  for  taking  away  his  good% 
without  his  consent,  had  judgment  to  recover 
in  Durham. — Bat  the  case  was  this :  one  Lere: 
of  Durham  brought  his  action  against  another 
for  entering  into  his  house,  and  taking  away  bi> 
goods  and  60/.  in  money ;  the  defendant  piead- 
ed  Not  Guilty,  and  the  jury  upon  a  special 
verdict  tbund  that  the  defendant  took  away  hs 
money,  but  upon  this  occasion :  the  Scots  bad 
invaded  the  realm,  aud  were  in  Durham,  aini 
could  not  be  gone  without  a  certain  sumo: 
mouey :  whereupon  the  inhabitants  assembled, 
and  amongst  the  rest,  the  plaintiff  was  ooe; 
and  they  made  an  order  to  abide  the  ordinance 
of  the  greater  part,  which  was  to  give  the  Sco:^ 
the  money  desired;  and  because  the  mooet 
was  to  be  paid  presently,  ready  down,  there- 
fore they  made  another  order,  to  search  io  C 
men*s  houses,  and  take  away  what  moojey  thej 
found ;  and  according  to  which  the  deleodasl 
searched  the  plaintifiTs  house,  and  took  ana; 
60/.  and  because  it  was  without  consent  tbe 
plaiotiff  hud  judgment  in  Durham:  batupoa 
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the  special  verdict  it  xrsa  reversed  in  the 
Kin<;*5- Bench,  because  it  was  with  his  consent. 
Indeed  the  reasons  vrere,  1st,  because  he  had 
sutKcient  remedy  against  tlie  commonalty  of 
Durham,  and  2d\y,  because  be  did  it  as  a  ser- 
vant. 

But  I  answer,  1st,  Thou:;h  the  ordinance 
was  good  by  consent,  yet  it  t'ollowed  not  that  it 
was  void  without  consent ;  the  question  is  there 
only,  whether  good  by  consent.  2dly,  It  fol- 
lows not  but  thiit  all  men  without  consent  are 
boand  to  contribnte  towards  a  general  charge 
{nr  necessary  defence. 

Another  objection  made  by  my  brother 
Oooke  was  2  Ric.  2,  pars  1,  where  all  the 
lords  and  sages  met  together  after  parliament, 
and  it  was  au;reed  by  them,  that  they  coul  1  not 
charge  the  commons  without  parliamenr;  that 
«li!^  was  a  declaration  of  the  l;iw  in  parliament^ 
a  id  almost  eiiuivalent  to  an  act  of  parliament. 
I  answer,  (1.;  that  this  was  no  act,  but  a  dccla- 
lati-m  in  parliament  of  the  law,  and  indeed  no 
dt'laraiion,  but  a  relation  by  the  chancellor. 
« i)  ff  it  had  been  a  declaration,  yet  it  had  not 
Ijetu  binding  without  the  king.  (3.)  It  is  no 
precedent  of  a  good  look,  it  was  wLen  t!»e  king 
was  young,  and  the  parliament  had  tiie  regen- 
rv :  counsellors,  treasurers,  and  all  his  ofii- 
rpn  about  his  person,  were  chosen  )»y  the  par- 
Ijament;  and  therefore,  no  wonder  if  fliey  en- 
deavoured to  please  the  parliament.  (4.;  It  is 
a  precedent  that  they,  i.  e.  the  lords,  could  not 
charge  the  commons  by  themselves. — Agnin, 
ihe  case  was  not  for  the  defence  of  the  realm, 
but  for  wars  in  France,  Sootland,  and  Ireland ; 
these  were  the  many  wars.  Though  subjects 
may  be  charged  for  necessary  defence  of  the 
kingdom,  yet  if  foreign  wars  be  totrether  with 
thera,  it  is  otherwise.  And  therefore  in  the 
parliament  before,  they  said  such  charge  belong 
not  to  them;  and  therefore  rhey  hold,  they 
ou^ht  not  to  bear  it;  and  so  that  rule  of  Gas- 
<'oigne;  24  Hen.  4,  fol.  4.  That  no  man  shall 
be  charged  without  parliament,  where  bulwarks 
were  built,  &c.  it  proves  not>  though  it  implies, 
tiiat  if  it  had  concerned  the  kingdom,  it  had 
been  otherwise. 

3.  The  next  general  objection  was  tlic  great 
inconveniency  that  vYonldf  hereupon  ensue  ;  if 
: 'ich  a  charge  might  be,  then  none  knows  what 
jiis  charge  will  be,  for  the  king  may  command 
•t  as  often  as  he  pleases,  an  example  hereof 
they  put  in  Danegelt,  that  in  eleven  years  they 
i:revv  from  twelve  to  forty-eight  thousand  pouudi : 
therefore  the  law  hath  provided  against  that 
uncertainty,  and  linntcd  it  to  a  parliament. 

I  answer  to  thi*,(l.)  That  if  .danger  increase, 
•''  must  the  charge;  again,  the  king  may  com- 
nnnd  all  persons  when  there  is  necessity,  and 
s's  often  as  he  pleases  he  may  do  it.  h  pot 
this  as  great  an  inconveniency  as  in  this  case, 
and  yet  that  abates  not  the  writ  ?  My  bruther 
Crooke  shewed  how  subsidies  incre.ised,  and 
yet  no  inconveniency  in  that  he  conceived ;  and 
inrieed  this  shews  the  provision  of  charge  must 
he  according  to  the  danger.  Besides,  no  abuse 
^any  thing  must  take  dway  the  true  and  law- 
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ful  use  thereof.  But  we  cannot  suspect  that 
there  will  be  stich  abuse.  *  Ubi  coniidit  Dens  et 
'*  lex,  et  nos  etiam  confidemus.'  God  and  the 
law  hath  trusted  his  majesty,  and  we  should  nut 
distrust  him.  In  time  of  imminent  danger, 
tempore  hctlij  any  thing,  and  by  any  man  may- 
be done,  murder  cannot  be  punishetl :  yet,  says 
my  brothpr  Crooke,  the  king  caimot  charge  his 
subjects  in  anv  cos.-;  without  parliament ;  no, 
not  when  the  kingdom  is  actually  invaded  by 
the  enemy,  liut  truly  I  think,  as  he  was  the 
first,  ?0  he  will  he  the  h.st  of  that  opinion,  es- 
pecially hnvio«»  delivered  his  opinion,  that  the 
king  is  sole  judiie  of  the  danj^er  before,  as  in- 
deed he  is;  and  ihist  the  king  is  s()le  jud^e  of 
the  dangtr,  not  any  liave  denied  it,  and  there- 
fore eij^e  it  should  l)0  no  danocr,  bnt  «hen  every 
one  sludj  say,  you  shall  jud«;e  tliat  the  kingdom 
is  in  dancrer. 

(?.)  There  hath  been,  and  may  be,  as  great  • 
danger  when  the  entiny  is  not  discerned,  us 
when  in  arms  and  on  \\w  hind.  In  the  lime  of 
war  when  tlie  course  of  law  is  stopped,  when 
jud.;es  have  no  power  or  place,  when  the  courts 
of  justice  CM\  send  out  no  process,  in  this  case 
the  king  may  charge  his  Subjeets,  you  grant. 
Mark  what  ynu  tyrant;  when  there  is  such  a 
confusion  as  no  law,  then  the  king  may  do  it. 
*  Dato  ono  absurd(>,  infinita  scqutnitur.'  Then 
there  may  be  a  time  of  war  in  one  part  of  the 
kingdom,  and  the  cotirts  of  justice  may  sit ;  as 
in  fallen.  3,  Rich.  2,  and  Hen.  7's  time, wars 
were  in  some  parts  of  the  land,  yet  the  judges 
sat  in  Westminster-Hall. 

(1.)  Now,  whether  a  danger  be  to  all  the 
kingdom,  or  to  a  part,  they  arc  alike  perilous, 
and  all  oUi;bt  to  be  charged.  '2.)  Ihe  king 
may  charge  the  subjects  for  the  del'enre  of  the 
land.  Now  the  land  and  tlie  sta  make  but  ono 
intire  kingdom,  and  there  is  but  one  lord  of 
both,  and  the  king  is  bound  to  defend  both. 
(3.)  Expectancy  ol" danger,  I  hold,  is  suHicient 
ground  for  the  king  to  charge  his  subjects ;  fop 
if  wc  stay  till  the  danger  comes,  it  wdl  be  then 
too  late,  it  may  be.  And  (4.)  His  averment 
of  the  danger  is  not  traversable,  it  must  be 
binding  when  he  perceives  and  says  there  is  a 
dan-^r;  as  in  1588,  the  enemy  had  been  upon 
us,  if  it  had  not  been  foreseen,  and  provided  for, 
before  it  came.  • 

But  I  will  not  determine  the  danger  now. 
Do  not  we  see  our  potent  neighbours,  and  our 
great  enemies  heretofore,  were  they  not  pre- 
pared for  war;  and  was  there  not  another  navj 
floated  upon  the  sea  ?  and  was  not  the  dominion 
of  the  sea  threatened  to  be  taken  away  ?  As 
long  as  this  danger  remains,  I  shall  bless  God 
for  such  a  king  as  will  provide  for  the  defence 
of  the  kingdom  timely,  and  rejoice  to  see  such 
a  navy  as  oilier  nations  must  veil  to ;  and  we 
are  not  in  case  of  safety  without  it,  and  should 
lose  our  glory  besides. 

The  next  objection  of  my  brotlier  Crooke 
wa^,  that  there  is  a  means  provided  by  parlia- 
ment, which  will  not  with-hold  aid  for  the  de- 
fence of  the  kingdom,  and  it  were  a  sin  to  deny 
it  in  case  of  necessity.  And  ia  £d.  I'stime, 
r     4  K 
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£d.  2*s  timey  and  4  £d.  3*s,  a  parliament  was  to 
be  held  every  year  for  the  defence  of  the  king- 
dom, *  et  propter  ardua  recni.' 

I  answer,  that  might  well  be,  but  then,  in  the 
time  of  Ed.  1,  £d.  2,  £d.  3,  there  were  pleas  in 
parliament,  but  those  are  now  laid  aside ;  and 
that  the  subjects  ought  to  give  the  kingsubsi* 
dies ;  I  will  not  say  tliat,  inferring  they  will  not 
do  it,  nor  am  \  apt  to  believe  it ;  but  I  hold 
parliaments  are  the  excellent  means  to  raise  aid 
for  the  defence  of  the  Kingdom,  and  yet  they 
are  not  the  only  means,  for  then  the  parlia- 
ment, and  not  the  king,  should  be  the  only 
judge,  nnd  have  the  defence  of  the  realm ;  or 
else  it  sl^ould  give  the  king  a  charge  of  defence, 
without  power  or  means. — ^The  objection  of  the 
Ving*s  revenues,  tenures  and  prerogative,  they 
have  been  unfitly  remembered,  and  they  have 
been  fully  answered. 

The  statute  of  tonnage  and  poundage  given 
to  the  king,  for  and  towards  the  defence  of  the 
sea,  and  the  other  acts  of  parliament,  that  re- 
strain the  king's  power,  so  that  he  cannot  now 
charge  the  subject  without  bis  consent  in  par- 
liament, 1  shall  answer  in  the  next  place;  and 
before  I  come  to  the  particular  acts,  I  will 
shew  what  in  my  opinion,  they  may  do. 

1.  Arts  of  parliament  may  takeaway  flowers 
and  ornaments  of  the  crown,  but  not  the  crown 
itself;  they  cannot  bar  a  succession,  nor  can 
they  be  attainted  by  them,  nnd  acts  that  bar 
them  of  possession  are  void.  2.  No  act  of  par- 
liament can  bar  a  king  of  his  regality,  as  that' 
no  lands  should  hold ^ of  him;  or  bar  him  of 
the  allegiance  of  his  subjects ;  or  the  relative 
on  his  part,  as  trust  and  ^ower  to  defend  his 
people:  therefore  acts  ot  parliament  to  take 
away  his  royal  power  in  the  defence  of  his 
kingdom,  are  void  (as  my  Lord  Chief,  Baron 
said ;)  they  are  void  acts  of  parliament,  to  bind 
the  king  not  to  command  the  subjects,  their 
persons  and  goods,  and  I  say  their  money  too  : 
for  no  acts  of  parliament  make  any  diflference. 
Now  to  the  particular  statute  objected. 

(1.)  5i5  Ed.  1,  Chap.  5.  Confirmatio  Char- 
tarum,  the  words  are  these,   *  aids  or  taxes, 

*  granted  to  the  king,  shall  not  be  taken  for  a 
^  custom  or  precedent:'  and  cap.  C.     *  More- 

*  over,  we  have  granted  for  us  and  our  heirs, 

*  that  for  no  business  from  henceforth,  we  shall 

*  take  such  manper  of  aids,  taxes,  nor  prizes, 
'  due  and  accustomed.'  And  cap.  7,  a  release 
of  loll  upon  every  sack  of  wool :  'And  grant, 

*  that  we  will  not  take  such  things  without  their 

*  common,  assent  and  good  liking,  saving  to  us 

*  and  our  heirs,  the  customs  granted  by  tJie 
'  commons  aforesaid.' 

As  to  the  other  statute,  De  Tallagio  non 
Concedendo,  cap.  1.     *  Nullum  tallagium  im- 

*  pouetur  njsi  per  commune  concilium   regni 

*  nobiri.'  cap.  2,  3,  4,  5,  &c.— First,  These 
words  must  have  relation  to  the  aids  before, 
and  tliere  be  divers  aids;  as  some  by  tail- 
lagc,  some  by  way  of  prize  upon  goods,  and 
ransom  of  his  majesty's  person,  Sec.  the  king 
thereupon  makes  this'grant,  which  haih  rela- 
tion to  such  aids  as  were  granted  voluntarily. 


Secondly,  antient  aids  are  there  reserved,  as 
redeeming  the  king's  body,  *  pur  faire  fiu  cbe- 

*  valicr,  etpur  maricr  son  file  eigne:'  and  so  all 
other  ancient  aids,  which  are  to  be  understood 
with  an  '  ad  redimendum  corpus,  &c/ 

And  to  the  statute  De  Tallagio  non  Con- 
cedendOy  in  some  books  it  is  net  in  print,  but 
mentioned  in  Mag'  Char*  Ra&tal^  and  the  Peti- 
tion of  Right  3  Car.  1628,  to  be  in  24  or  23 
£dw.  1.  And  therefore  I  answer,  It  is  not  in 
the  parliament-roll,  and  there  is  variance  about 
it;  and  therefore  it  is  but  an  abstract,  and  no 
substantial  statute. — But  since  it  hath  passed 
for  a  statute,  and  possibly  may  be  one,  I  agree 
with  all  tlte  rest  of  mjr  brothers,  that  it  is  a  sta- 
tute :  And  then  I  answer,  (1.)  That  '  nallom 
'  tallagium  imponetur,  &c.*  that  is,  no  unlawtul 
taillaee  shall  be  imposed  upon  the  subject  with- 
out his  consent;  or  else  the  aids  '  pur  faire  £u 

*  chevalier  et  pur  file  marier,'  had  not  been  ex- 
cepted. (2.)  No  aids  shall  be  imposed  bat  by 
contribution  of  the  king  and  people;  and  berv 
the  king  is  taxed  as  well  as  they.  (3.)  An  act 
of  parliament  can  by  no  means  take  it  away, 
much  less  by  those  general  words. 

Obj. — In  14  £d.  3,  cap.  1.  No  man  from 
henceforth  shall  be  chargeable^  but  by  common 
consent  in  parliament. 

To  this  I  answer,  That  though  it  be  but 
temporary  in  some  parts,  yet  it  is  binding  only 
secundum  subjectam  mot^riam  :  And  the  word:i 
arc  general,  as  in  the  other  statute  De  Tallagio, 
&c.  besides,  the  practice  in  that  king's  time,  and 
after,  best  interprets  it. 

Obj. — 25  Ed.  3,  cap.  8.  No  finding  of  ntea 
at  arms,  unless  by  consent,  much  less  finding 
of  ships. 

Answ. — ^This  takes  not  away  aoy  former 
law;  and  therefore  the  precedents  following.  4 
lien.  4,  shew  that  it  does  not  reach  to  this  case. 

Obj. — 2  Hen.  4,  m.  2,  which  is  absolute  :a 
the  point,  saith  my  brother  Crooke,  where  a 
commission  went  forth  for  the  defence  of  ihe 
sea,  whereof  complaint  was  made  in  parliameni 
with  desire  that  it  might  be  repealed,  and  11 
was  done. 

Answ. — I  am  of  the  contrary  opinion :  for 
tlie  petition  was  that  it  migiit  be  released;  aod 
the  answer  was  but  this,  that  it  should,  but  the 
king  would  treat  with  the  council  about  it ; 
and  it  was  but  a  repeal  of  bis  commission  thtn 
only. 

Obj. — 1  Ric.  3,  cap.  2,  where  the  king  grants, 
that  he  would  not  hereafter  chaise  tliem  br 
benevolence,  or  any  such  charge,  but  that  tht- t 
should  be  dampned  by  tlie  law,  by  no  such 
charge  or  imposition,  i.  e.  by  no  such  chaige 
of  money. 

Answ. — ^Tliat  statute  was  only  against  bene- 
volences, and  made  bv  a  king  that  had  reason, 
as  we  all  know,  to  please  the  people  for  h^ 
own  ends. 

Qbj.  2, — The  statute  of  Tonnage  and  Pound- 
age, granted  for  the  defence  of  the  sea,  the 
words  are,  That  no  taillage  or  aid  shall  be 
without  act  of  parliament.  2-  That  the  kiog 
hath  means  to  defend  the  kingdom,  nitk  a 
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protestation  not  to  draw  it  into  example,  4  Hen. 
4, 13  Hen,  4,  Pari,  roll,  m.  10. 

Answ.  I  will  not  argue  whether  Tonnage 
and  Poundage  was  before  this  act  of  parliament , 
nor  tliat  time  out  of  mind  they  were  granted  to 
the  king :  But  my  ans^ver  is,  They  are  only  for 
the  ordinary  defence  of  the  sea.  And  the  pro- 
testation of  4  Hen.  4,  is  a  protestation  of  the 
commons  only :  and  this  charge  is  not  taken 
away  thereby,  and  Tonnage  and  Poundage  is 
fur  and  towards  the  defence  of  the  sea:  so  all 
the  acts  are,  and  so  I  agree.  But  for  extra- 
•  ordinaries,  and  but  solely  in  case  of  danger  of 
the  whole  kingdom,  that  they  should  not  be 
granted  cannot  be  collected  out  of  these  grants. 
The  last  Objection  is  the  Petition  of  Right 
3  Car.  That  no  charge  shall  be  imposed  upon 
the  subject,  but  by  parliament. 

Answ. — I  was  then  Speaker  of  the  lower 
house,  and  I  have  reason  to  remember  what 
then  was  made.  And  I  say,  1.  There  is  no 
mention  of  this  case.  2.  There  was  no  new 
thing  granted,  but  only  the  nntient  liberties 
conftroied,  taking  notice  of  the  commons  pro- 
testation, not  to  bind  the  king  from  his  ancient 
rights.  3.  I^ok  upon  the  prayer,  wliat  is  de- 
sired :  and  the  main  scope  was,  (1.)  Generally 
against  loans,  arid  this  could  not  be  included  in 
these  words.  (2.)  Imprisonment  without  shew- 
ing cause.  (3,)  Billeting  of  soldiers.  And  (4.) 
mariners  lying  within  the  land. 

IV.  Ibave  now  done  with  my  third  genernl 
head,  I  come  to  the  last,  touching  the  form  and 
legality  of  the  writ. 

First,  For  the  legality  of  the  writ,  and  the 
objections  touching  the  necessity,  I  have  an- 
swered before;  the  main  objection  is  to  the 
body  of  the  writ. 

It  is  said,  [l.]  The  command  to  charge  the 
sheriff  to  levy  and  assess  money  according  to 
his  discretion,  is  not  legal;  for  that  iheshe- 
riiF  should  make  it  per  sacramentum,  by  the 
oaths  of  a  jury,  as  in  the  writs  of  partition,  dis- 
tribution pro  rata,  &c.  This  assessment  is  not 
warranted  by  the  precedents,  (say  my  Lord 
Chief  Baron  and  my  brother  Crooke)  they  do 
h  not  upon  their  knowledge  but  presumption 
of  nnens  estates;  and  from  thence  they  speak 
against  the  too  vast  power  given  to  the  sheriff, 
to  enhance  it  as  he  pleases.  [2.J  The  incon- 
venience is  great  hereby;  for  by  this  means 
there  is  a  great  inequality  in  the  assessment. 

I  answer,  6r8t,  to  the  assessment  per  sacra^ 
mentum.  No  reason  why  it  should  be  here; 
for  it  18  not  done  in  the  commisiions  to  levy 
subsidies,  much  less  should  it  be  done  here  for 
a  matter  of  great  haste :  And  besides,  the  sheriff 
is  trusted  with  more ;  for  he  hath  the  trust  of 
the  whole  county,  and  takes  an  oath  to  execute 
his  office  justly,  whereof  this  is  one  part.— As 
to  what  they  say,  that  there  is  no  precedent  for 
it.  (1.)  I  '^y*  That  there  is  no  precedent  that 
it  hath  been  done  by  jury,  but  always  by  the 
iheriff,  or  such  whom  tlie  king  was  pleased  to 
Lrust  ;  and  since  one  must  be  trusted,  none 
more  fit  than  he.  (2.)  By  example,  we  see, 
ke  »peedi  all,  a&d  is  most  ready  for  it.    (3.)  I 


say,  the  writ  leads  not  the  assessment,  it  com- 
mands the  ship  to  be  provided ;  so  if  that  be 
done,  there  is  no  necessity  of  assessment :  and 
if  the  towns  and  counties  say  they  will  provide 
a  ship,  and  do  it,  then  no  assessment  is  re- 
quisite; but  if  they  do  it  not,  then  the  sheriff  is 
to  levy  it,  that  the  defence  may  be  seasonable  : 
so  th:it  the  clause  of  the  assessment  shews  the 
manner  of  it.  When  a  multitude  is  to  join, 
none  more  fit  than  he  to  do  it ;  and  no  way 
better,  than  to  write  to  him  to  do  it  according 
to  mens  abilities.  (4.)  The  clause  of  tha 
assessment  is  not  only  to  the  sheriff,  bat  to  the 
head  officer  of  the  town  and  borough;  and 
though  the  discretion  of  the  clause  be  to  the 
sheriff,  yet  it  appears  not,  that  it  is  limited  to 
him  only. 

And  whereas  it  was  said.  That  the  sheriff  can- 
not assess  himself,  and  the  precedents  warrant 
not  this  assessment  by  the  sheriff:  I  answer, 
all  the  precedents  are  not  against  it,  but  com- 
monly it  is  not  so ;  and  yet  there  have  been  a 
multitude  of  precedents  thus.  As  to  the  in- 
equality of  it,  Mr.  Hampden  had  the  least  cause 
of  any  man  in  England  to  complain,  considering 
how  he  was  rated. 

Again,  all  that  the  writ  commands,  is  but  an 
assessment  *  juxta  facultates  suas,  ita  quod 
^  omnes,  &c.*  and  if  the  sheriff  do  otherwise, 
and  wrong  the  subjects,  he  is  answerable.  By 
divers  antient  precedents  it  appears,  where  the 
sheriffs  have  been  faulty  this  way,  they  have 
been  punished  ;  and  sir  Walier  Nortan's  case, 
now  depending  in  the  Star-Chamber,  concemt 
this,  for  an  abuse  in  levying  this  charge,  when 
high  sheriff  of  Lincolnshire. 

Truly,  I  think,  as  my  lord  chief  baron  said, 
if  there  had  not  been  an  inequality  by  the  abuse 
of  the  assesses,  the  charge  had  not  been  com- 
plained of;  yet  the  like  inequalities  is  in  subsi- 
dies :  And  this  is  no  jost  cause  of  exception 
against  it,  but  of  accusation  against  the  sheriff 
who  is  to  answer  it.  And  I  can  say  truly,  his 
majesty  hath  been  vefy  careful  to  prevent  and 
remedy  the  abuses  therein,  and  hath  often  sat' 
daily  in  the  Cotmcil-Chamber  to  give  his  advice 
herein  himself;  and  upon  his  command  refor- 
mation hath  been  in  divers  parts  ;  and  it  hat^ 
been  given  in  command  to  all  his  judges  in 
their  circuits,  to  endeavour  the  same  m  all 
parts :  And  I  myself,  by  this  command,  have 
rectified  rates  in  this  kind,  that  have  been  un- 
equal. And  I  doubt  no^  if  the  necessity  of 
danger  shall  still  require  it,  or  again,  hereafter 
it  may  be  done  with  all  equity. 

The  second  objection  is,  'That  the  sheriff 
cannot  tax  himself,  for  then  he  should  be  judge 
and  party  in  one  case ;  nor  can  he  commit  him- 
self: and  if  he  be  omitted  out  of  the  assessment, 
then  it  cannot  be  equal,  nor  cannot  be  accord- 
ing to  the  writ,  that  commands  all  should  be 
assessed  according  to  their  abilities  rateably. 
I  answer.  This  prima  facie  carries  some  shew 
with  it;  but  examine  causes  of  less  conse- 
quence, and  it  is  easily  answered.  The  justices 
of  peace,  in  levying  subsidies,  make  rates  for 
themselves.    The  commissioners  of  sew9S  tux 
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their  own  lands ;  and  so  if  bj  jurors  it  were 
done,  it  would  be  the  like.  There  must  be 
either  new  iissessors  appointed,  or  they  them- 
selves must  do  it:  That  wonld  bring  delay,  ai»d 
this  requires  haste  and  expedition  ;  and  there- 
fore the  sheriifis  fittest  for  tliis  business.  Au- 
thorities in  law  there  arc  divers  herein,  as  the 
writs  for  the  levying  expenccs  for  kniglits  of  tlic 
shire,  direction  is  to  the  sheritf  to  do  it,  who 
assesses  himself,  and  yet  he  is  to  execute  ijt :  So 
in  a  writ  of  recovery  *  de  bonis  habitantium,* 
the  sberiiF  is  chargeable  with  his  part ;  yet  he 
is  to  execute  it.  IP*  a  fine  be  laid  upon  the 
whole  county,  he  levies  it,  yet  is  churgcabic 
with  his  part  towards  it. 

Obj. — The  writ  is  directed  '  probis  homini- 
'  bus/  and  these  cannot  be  charged  in  an  in- 
land county. 
.   Aubw. — What  difference  there  is  '  inter  pro- 

*  bos  homines,'  between  inhind  counties  and 
maritime  counties,  I  know  not.  21  Ed.  3,  a 
writ  wlicreby  they  were  charged  in  case  of 
necessity ;  as  to  Yarmouth  it  was  *  probis  homi- 

*  nibus,  &c.'    True,  a  grant  by  the  king  *  pro- 

*  bis  hominibus'  generally  is  void.  1  Ijeu.  6, 
Dyer  Phii  &  Mar.  7  Edw.  4,  14.  But  a  com- 
missiuu^or  writ'  to  assess  them  good  enough. 

*  I'robi  homines,'  that  they  know  not,  nor  see 
not,  it  is  nut  material,  for  that  would  make 
them  sole  judges  of  the  danger,  when  as  the 
king  only  is,  and  this  nnt  iraverseable  neither. 

Oi»j. — The  writ  commands  an  inland  county 
to  find  a  ship  and  mariners,  wliich  is  impossi- 
ble; and  *  Ux  non  cogit  ad  impossibilia ;  and 
for  this  my  brother  Crooke  puts  the  common 
cases,  that  a  general  return,  49  Ed.  S,  6,  and 
impossibilities  are  void;  a  covenant  for  impossi- 
\\q  things  is  void,  but  a  bond  may  be  good. 

I  answer  now  to  the  point  of  impossilility. 
And  possibly  the  ship  may  be  built  in  an  inland 
county,  though  to  carry  it  to  Portsmouth  is  im- 
possible; but  it  is  possible  to  provide  a  ship 
and  ipariners,  as  the  writ  commands,  which 
may  very  well  be  done  with  money. 

Ohj.-— But  we  have  none  but  trained  soldiers, 
no  mariners;  our  country  consists  in  tillage, 
and  our  men  are  trained  up  to  the  plough  and 
husbamlry. 

I  answer.  We  have  tlie  like  occasion  of 
ploughs  and  husbandry  in  Kent,  and  we  liave 
in  many  places  no  maritime  towns ;  some  lie  20 
miles  from  the  sea,  and  yet  we  are  justly 
charged  to  find  a  ship.  Precedents  we  have  as 
well  as  you  in  Oxon  and  Bucks,  or  el«e  none 
should  be  charged  but  port  towns,  imd  in  par- 
.ticular  no  law  or  tjtatute  to  exempt  them.  Until 
Alfred's,  time,  there  was  no  distinction  of  mari- 
time or  inland  counties,  for  then  all  England 
was  but  one  maritime  county. 

Then  they  objected,  the  paympnt  of  soldiers 
wages  for  26  weeks,  to  be  in  the  king's  service, 
is  against  many  precedents  :  as  16  lA.  2,  10 
Edw.  3,  aud  entirely  for  wages  to  be  paid  by 
tjiie  county  is  against  all  the  precedents ;  and 
tenants  by  knights  service  after  40  days,  »re  to 
be  paid  by  the  king.  And  other  prec^ents  my 
brother  Crooke  cited,  when  divtri  i:«ftiMd  to 


go  out  of  their  own  county  till  paid,  and  order 
taken  for  their  pay  by  the  king.  Aud  whereas 
the  couuty  had  given  bond  for  payment  of  sol- 
diers wages,  they  were  cancelled,  and  order 
made  in  parliament,  tliat  soldiers  should  beat 
the  king's  pay,  2  Edw.  3,  16.  18  Edw.  3, 
cap.  7. 

These  are  easily  answered,  for  these  prece> 
dents  prove  no  more  than  payment  of  wages  <ic 
facto f  and  so  the  king  may  pay  it  where  it  is 
not  due;  and  for  their  refusal,  I  have  nothii^ 
to  do  with  that  now  :  bnt  10  Edw.  3,  m.  2, 
there  is  mention  made  of  Berkshire  mea,  cotc- 
manded  to  carry  their  soldiers  fortli  of  their 
county  at  their  own  costs ;  and  when  the  sol- 
diers refused  to  go  thence,  no  charge  or  pay- 
ment; for  soldiers  used  to  be  pa^d  by  their 
county,  as  in  that  case ;  and  tliey  were  forced 
to  go,' and  did  go,  and  stay  there  three  yean; 
so  13  Edw.  3,  m.  8. 

Ohj.— -1  Ed.  3,  m.  14.  None  compelled  to 
go  out  of  thejr  county  without  w^gcs  paid.  18 
Ed.  3,  m.  6,  7,  that  none  should  go  out  of  their 
counties  :  And  not  only  those  that  had  offices 
and  patents  to  serve  the  king,  but  all  with  this 
proviso,  that  the  king  should  pay  them  their 
wages. 

Answ. — 1  Ed.  3.  It  is  clear,  and  httii  io  it 
the  exception  in  case  of  necessity,  aad  to  bt 
done  as  in  times  past. 

18  Ed.  3.  It  is  expressed  io  the  act,  whea 
they  £;o  to  the  king's  wars  out  of  the  kingdom ; 
so  19  Hen.  7,  &c.  These  are  all  but  declara- 
tive to  the  common  law,  Corbet's  case ;  the 
reason  i.*?,  bccaui^e  the  allegiance  of  the  subject 
is  not  natural,  but  local.  But  that  the  liiig 
shall  give  wages  within  his  kingdom,  there  is  no 
act  of  parliament  for  it.  Now  it  was  rcst)lvttl 
in  the  Excheqaer,  that  the  sea  and  laud  made 
I  but  one  entire  kingdom,  and  so  no  going  oui 
1  of  the  kingdom  here ;  and  consequeutlv  il»e 
I  puyment  of  the  soldiers  wages  within  the  Liag- 
dom  is  not  a;];ainst  law. 

The  last  objection  is,  that  tlie  writ  is  ille;Jil, 
because  contrary  to  Mag'  Char*,  '  nulla*  hUr 
*■  homo  imprisonetur.' 

Answ.— As  touching  the  objection  of  the  oo- 
bility,  that  they  are  privileged  from  imprison- 
meat,  it  might  well  have  been  spared ;  and  1 
l^now  not  wherefore  it  *Mis  spoken  of,  units*  t*> 
make  them  think  they  were  more  interested 
than  the  rest  of  his  mtyesty's  sohjects  in  tl.» 
case. 

Obj.— But  yet,  I  say,  noblemen  may  be  im- 
pisoned  upon  contempt,  as  my  brother  Crooke 
knows  well ;  and  it  was  nesolved  in  the  ead  of 
Lincoln's  case,  in  the  Siar-Chamber.  It  b  tme, 
that  upon  ordinary  process,  they  ere  not  to  h« 
brouglit  to  trial  or  imprisoned. 

Now  I  answer,  there  is  no  imprisonment  » 
question,  but  the  assessment  only,  why  be  should 
not  pay  the  money  assessed,  or  shew  caase  t* 
the  contrary. 

Secondly,  Were  the  writ  illegal  for  form  aod 
circumstance,  yet  this  makes  not  the  commaw 
itself  illegal  for  substance. 

The  exceptions  to  the  CertM^nri  ere  ih«e : 
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1.  Tbe  directioQ  of  it  to  two  ftberifFs,  one  out 
of  his  office,  when  ab  the  sberifl*  in  being  ought 
ooly  to  return  it. 

Answ. — Of  this  there  is  Uttle  doubt;  notlung 
mure  frequent  tlian  for  a  Certiorari  to  issue  out 
of  tlie  Chancery  to  two  parties,  as  to  the  exe^ 
cucors,  or .  the  judge  that  took  tbe  fine,  and  is 
removed.  And  so  upon  commission  to  take  a 
(iue  by  '  dedimus  jy>testatem ;'  in  this  case  the 
writ  is  *  inter  brevia  irretoruabil'  •/ '  and  this 
must  remain  with  tlie  old  sheriff,  and  are  never 
delivered  over  by  iihe  jury  to  the  new  sheriff. 
In  Uobart's  case,  iu  the  Kio^VBeuch,  being 
convicted  of  heresy  before  sir  Julius  Caesar 
judge  of  the  Admiralty,  certificate  to  him  after 
Master  of  the  liolls,  and  direaed  to  him  :  so  in 
(be  case  of  my  lord  Paget. 

Obj. — ^Tlie  writ  it  without  return,  saith  my 
Lord  Chief  Baron  ;  and  tbe  Certiorari,  which 
i»  a  year  and  a  half  after,  cannot  renew  it. 

I  ansuer,  That  shall  not  be  the  determining 
of  it  only  ;  for  the  time  limited  expiring,  shall 
not  deprive  one  of  his  just  debt. 

It  is  not  sufficient,  because  it  appears  not, 
that  Mr.  Hampden  was  tenant  or  ter-tenant, 
or  thnt  Stoke  Mandeville  it  witbm  the  county 
of  Bucks. 

2,  It  appears  not  that  there  was  any  ammu- 
nition or  ship  prepared. 

I  answer.  It  doth  sufficiently  appear,  that 
Mr.  Hampden  was  ter-tenant,  for  the  Certiorari 
was  to  the  sberitf,  who  certifies  that  he  was  te- 
nant ;  for  it  was  in  pursuance  of  the  writ :  the 
words  are,    *  Virtu te  brevis  domini  regis  buic 

*  sciiedul'  aonexat.  certifico  quod  virtute  et  ae- 

*  cundum  exigentiam  ipsius,  &c.'  '  Assessavi,' 
Anglic^  *  have  assessed,' '  super  separales  homi- 
'  nes  et  terne  lenentes  com'  Bucks  pred*  quo- 
'  rum  nomioa  subscribuntur,  &c.'  It  relates  to 
the  place<here,  tenants  in  th^  county  of  Bucks, 
and  makes  Mr.  Hampden  one.  And  thus  the 
bu&iness  of  knighthood  was  done,  and  in  no 
other  manner. 

Then  it  appears  not  that  tbe  ship  was  pre- 
paied.  To  this  I  answer,  Ist,  That  the  ship 
was  done  according  to  tite  command  of  the 
writ.  2dly.  It  was  prepared.  3dly,  If  none 
had  been  prepared,  the  fault  was  in  them,  for 
thut  they  paid  not  in  their  money.  For  the  ex- 
ceptions to  this  Mittimus  I  say  nothing,  be- 
cause I  told  you  the  case  rests  not  upon  these 
words,  'Salus  re^ni  periclitabator,'  which  is 
only  to  bring  it  to  issue. 

Then  they  except  against  the  Sci'  Fa',  1st, 
That  the  king  is  not  intitled  to  bring  the  Sci' 
Fa*.  So  there  is  no  cui  oneretur,  to  whom  be 
should  pay  the  money,  for  whose  good  or  bene- 
fit Mr.  Hampden  should  satisfy  the  money  as- 
sessed. I  answer,  the  king  is  interested  in  aU 
actaoos  for  public  good,  and  shall  recover  ac- 
cordingly, as  in  case  of  Highways,  Pontage, 
Murage,  &c.  much  more  when  it  is  for  the  ge- 
neral defejDce  of  the  realm.  In  a  quote  impalU 
between  two  common  persons ;  though  the 
king  be  neither  plaintiff  nor  defendunt,  tbe  king 
sUaUl  recover  therein.  Many  times  in  case  of  a 
^ovunoB  iafbrmfify  tbe  king  rtcovers  the  one 


jmoietjr,  though  no  party ;  so  it  was  in  tbe  case 
of  knigUhood,  though  suit  was  depending. 
A^in,  all  writs  in  the  kinsdom  are  the  king's 
writs,  though  no  fine,  much  more  here  for  the 
defence  of  the  realm.  And  it  is  usual  for  the 
king's  attorney  to  compel  men  to  perform  cbii- 
ritnole  uses;  and  the  king  may  question  any 
one  for  them,  in  the  case  of  Aurum  Reginas,  by 
process  out  of  the  Exchequer. 

Again,  where  it  is  said, '  Quare  ipse  de  pr«d' 
'  summa  specificat'  onerari  et  iode  satisftur'  de- 
'  beat,  prout  ulterius  tibi  prsecept',  &c.  for 
though  the  writ  be  in  tlie  king's  name,  yet  it  is 
but  for  the  performance  of  the  work  and  charge; 
and  though  it  appears  not,  who  were  collectors 
or  assessors,  yet  it  appears  it  was  done.  Upon 
pubhc  service,  process  goes  forth  in  the  king's 
name ;  but  then  it  is  not  so  fit  it  should  be  ex- 
pressed in  particular  for  the  king,  when  it  is  for 
the  general  good  only.  Was  not  tliis  objection 
made  by  nw  brother  Denham  ?  though  none 
more  chearfuUy  did  subscribe  to  his  majest]^*s 
letter,  neither  was  the  Sd*  Fa*  without  his  ad- 
vice, being  the  aptest  course,  and  better  than 
trespass  :  but  the  objection  tnat  be  made  was. 
That  the  king  cannot  do  any  wrong,  nor  take 
without  record,  as  in  seizure  upon  outlawry, 
attainder,  or  the  like  ;  and  in  this  case  there 
is  no  Record  upon  the  writ  4  Aug.  no  judg- 
ment, &c. 

I  answer.  This  Sci'  Fac'  is  not  Annexed  to 
the  writ,  and  is  a  new  action,  that  Mr.  Hamp- 
den oneretur  et  inde  sati$f'aeieiy  and  after  that 
judgment  upon  the  writ,  and  upon  his  saying 
nothing,  why  revoettur,  there  shall  be  a  good 
Record  whereupon  he  shall  be  charged.  S 
Elii,  Dyer  156.  Jgnoramta  is  sufficient  title 
for  the  king,  and  ground  for  a  '  Melius  inqui- 
*  rendum.' 

No  Sci'  Fa'  lies  upon  the  tenor  of  a  writ,  tacf 
they :  SO  Hen.  6,  fol.  34,  81  Eliz.  Dyer  fol. 
205.  I  answer,  a  Sci'  Fa'  upon  a  recognizance 
will  not  lie  in  Chancery,  but  upon  the  Record 
there ;  yet  in  debate,  an  action  of  debt  lies 
upon  the  tenor  of  the  Record.  S9  Hen.  6,  the 
doubt  was  because  the  party  might  be  subject 
to  a  doable  execution,  one  upon  the  Record 
there,  and  the  other  upon  the  tenor  of  tlie  Re- 
cord in  another  court.  33  Edw.  3.  Title  Te- 
nure by  Transcript  8  Hen.  5.  Fitz-Her*  Error 
Sci*  Fa'  Reg'  fol.  51.  The  Record  was  before 
the  justices  of  the  King's- Bench,  the  tenure  was 
of  the  Treasury  to  the  barons  of  the  Exche- 
quer; and  it  is  the  usual  order,  if  a  recognizance 
be  forfeited,  to  certify  the  tenor  of  a  recogni- 
zance ;  so  of  a  fine  of  amerciament,  &c.  to  cer- 
tify the  transcript  thereof.  So  the  transcript 
was  sent  from  Ireland  of  an  act  of  parliament; 
a  Sci'  Fa*  thereupon  went  aglinst  a  baron  in 
England :  so  in  debt,  upon  the  transcript  of  a 
Record  firom  Ireland,  a  Sci'  Fa'  here  mem. 
forth. 

Objected  it  was  in  the  last  place  by- my  Lord 
Chief  Baron,  that  judgment  in  this  case  would 
be  fruitless,  and  none  should  take  benefit  there- 
by; upon  this  Record  he  put  several  cases, 
wherein  jndgoMt  in  such  a  case  ought  to  pats^ 
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I  answer  my  Lord  Chief  Baron  with  a  judg- 
roeot  of  his  own,  in  case  of  knighthood,  resolved 
here  in  this  court ;  the  case  was  this,  The  king 
by  writ  Jan.  1,  o^  his  reign,  commanded  the 
theriff  of  Berkshire,  that  xill  that  had  40/.  should 
be  in  the  Chancery  SI  January  following,  to 
cake  upon  tfiein  the  order  of  knighthood.  Sir 
John  Dayxel,  sheriflf  of  Berkshire,  made  his  re- 
turn, (as  the  sheriff  of  Bucks  hrre)  all  that  are 
not  knights  under  the  nameof  lllorum,  and  sets 
down  their  names.  A  Mittimus  thereupon 
went  out  of  the  Chancery,  reciting  the  sub- 
stance of  the  former  writ,  ^  Vobis  Mittimus 
*  prssentibus,  ike*  with  a  clause  to  enquire 
niter  such  as  were  not  returned,  and  to  fine 
them.  And  upon  this  a  writ  of  distringas  to 
the  sheritF.  My  Lord  Chief  Baron  and  my 
brother  Denham  know  what  judgment  was 
giY-en  ;  when  I  observed,  1st,  Not  the  Record, 
but  the  tenor  of  the  Record,  was  sent  into  the 
Exchequer,  yet  returnable  in  the  Chancery. 
2dly,  For  the  returning  of  the  names  of  the 
defaulters  as  here.  Sdly,  Upon  the  distringas 
thereupon  was  had  execution,  much  more  than 
here,  upon  the  Sci'  Fa'.  4thiy,  There  was  no 
more  judgment  of  Record  to  warrant  than  here 
io  this. 

Now  I  come  to  conclude.  I  have  been  some- 
what too  bold,  in  taking  more  time  than  is  usual, 
but  I  did  it  to  satisfy  my  own  heart,  according 
to  which  I  must  give  my  judgment.  What  1 
have  omitted  I  refer  to  the  rest  of  my  brothers 
that  went  before  me,  and  to  my  lord  chief 
justice  that  comes  after  me.  The  reasons  1 
shewed  wh<;rcapon  I  conceive  by  the  common 
iaw,  and  the  fundamental  policy  of  the  king- 
dom, that  the  king  may  charge  his  subjects  for 
I  the  defence  of  the  kingdom,  and  that  the  king 
may  charge  his  subjects  towards  the  defence 
thereof  when  it  is  in  danger ;  and  I  hold  that 
th^  king  is  sole  judge  of  the  danger;  and  ought 
to  direct  the  means  of  defence.  And  therefore 
this  writ  of  Sci'  Fa',  and  all  the  proceedings  in 
tills  case,  are  well  grounded  according  to  law. 
My  Opinion  therefore  is.  That  Mr.  Hampden 
shall  be  charged  with  20«.  assessed,  and  that 
my  Lord  Chief  Baron  ought  to  give  Judgment 
accordingly. 


The  Abgument  of  Sir  JOHN  BRAMPSTON, 
knt.  Lord  Chief  Justice  of  his  Majesty's 
Court  of  King V Bench,  in  the  great  Case 
of  SniP-MojiEV. 

Quarto  Aug.  11  Car.  a  writ  issued  out  of 
the  Chancery,  being  directed  to  all  counties  of 
the  reahn  of  England,  both  inland  and  mari- 
time ;  and  ambne  the  rest  it  was  directed  to 
the  sheriff  of  Bucks,  for  the  making  and  build- 
ing of  a  ship  of  450  tons,  and  to  provide  a  cer- 
tain number  of  men  with  ammunition  and  vic- 
tuals, to  be  brought  to  Portsmouth,  and  from 
thence  to  be  employed  in  his  majesty's  service, 
for  defence  of  the  realm,  and  of  the  sea.  Mr. 
•Hampden,  in  the  county  of  Bucks,  was  assessed 
at  90f.  for  his  manor  ot' Stoke  Mandeville,  who 
jrefused  to  pay  the  same ;  whersopon  a  Cer- 


tiorari issued  to  the  sheriff  of  Bocks,  to  retom 
the  defaulters;  amongst  whom  Mr.  Hampdea 
was  returned  to  make  default  of  payment  of 
the  20s.  assessed  upon  him.  Whereupon  ittras 
by  Mittimus  sent  into  the  Exchequer,  and  a 
Sci'  Fa'  thereupon  issued  out  of  the  Exchequer 
against  Mr.  Hampden,  to  shew  caose  why 
he  made  defanlt  of  payment  of  the  said  OOi. 
Whereupon  Mr.  Hampden  appeared  in  persoo, 
and  demanded  oyer  of  the  writs,  and  returnj 
thereof,  and  demurred  in  law,  with  whom  Mr. 
Attorney  joined  in  demurrer. 

Now  three  points  have  been  debated  already 
at  large  in  this  matter,  viz.  1.  Whether  the 
king  may  command  this  general  charge  of  his 
subjects  by  law,  or  no,  without  their  consent 
in  parliament.^  2.  Whether  this  kind  of  assess- 
ment be  warrantable  bylaw,  or  uo.^  and,  3. 
Whether  the  Sci*  Fa'  did  well  issue  or  not?  In 
all  these  matters,  so  much  hath  beeti  already 
spoken,  that  if  I  should  not  sny  what  hath  been 
already  spoken,  I  should  say  little  to  porpose. 
I  will  not  be  long;  for  if  I  had  intended  it,mj 
lord  Finch  hath  prevented  me  in  it;  for  he 
hath  taken  from  me  very  much  that  I  sboold 
have  said,  and'insisted  upon. 

That  which  this  case  restelh  upon,  in  bt 
opinion,  the  vote  of  the  court  hath  pasted  al- 
ready by  the  greater  number  of  voices,  th« 
mine  will  do  nothing  which  way  soever  I  go: 
yet  being  to  deliver  ray  opinion,  I  shall  shew 
my  rea.son5 ;  and  that  I  shall  do  without  anv 
other  defence.  Concerning  the  first  point, 
Whether  his  majesty  may  impose  that  general 
charge  upon  his  subjects  by  law  or  no?  I  un 
of  opinion,  that  whensoever  the  whole  kiDgdom 
is  in  danger,  his  majesty  may  command  all  his 
Subjects  to  join  with  him  in  this  case  for  the 
defence  of  the  kingdom.  My  brother  Fioch 
hath  insisted  so  fully  upon  this  matter,  that  I 
shall  need  to  say  but  little:  but  yet  something 
I  must  say,  as  well  as  my  brothers  that  have 
spoken  before  me,  to  discharge  my  conscience: 
and  for  that  which  I  shall  say,  my  intent  is  to 
insist  upon  some  few  of  the  principal  statut€$, 
which  have  been  already  recited. 

For  this  point,  in  ray  opinion,  will  rest  upon 
the  several  statutes  and  acts  of  parliament  thai 
concern  this  case;  and  I  take  these  statutes  w 
be  merely  declarations  in  affirmance  of  the 
common  law.  And  I  shall  begin  with  the  sta* 
tute  1  Edw.  3,  cap.  5,  and  I  shall  not  go  ftr 
from  the  intent  of  the  statute ;  I  shall  scarce 
make  use  of  any  precedents,  though  many  bavc 
been  used,  but  only  so  far  as  they  may  seem  to 
expound  and  declare  the  true  meaning  of  iboje 
statutes. 

And  whereas  it  is  objected  from  the  sUtott 
1  Edw.  8,  That  no  man  shall  be  compelled  to 
go  out  of  his  county  wherein  he  liveib,  exce|« 
in  case  of  invasion,  and  necessity  requiretb,  and 
then  it  shall  be  done  as  in  times  past:  I 
answer,  That  this  is  merely  declarative,  and 
spoken  in  afBrmance  of  the  common  law,  aw 
this  use  is  declared  by  this  statute  to  be  tw 
antient  law  of  the  reahn.  Now  what  that  use 
was,  win  bt  a  v«ry  grtat  question  in  ihif  cii«. 
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Indeed  it  hath  been  much  insisted  upon^  both 
by  Mr.  Hampden's  counsel  and  my  brother 
Crooke,  that  the  subjects  going  forth  of  the 
shire  shall  be  at  the  king's  charge^  which  they 
have  affirmed  by  divers  statutes :  but  that  ivhich 
will  go  far  in  this  case,  as  ray  brother  Berkley 
well  observed,  is  out  of  the  precedents  of  Ed.  1, 
£d.  3,  and  H.  Srd's  times ;  and  in  them  you 
shall  find  it  to  be  for  foreign  wars,  or  else  for  or- 
dinary defence,  as  for  pillaging  of  boroughs  or 
private  towns  by  pirates,  when  the  subjects 
have  not  given  their  aids  in  such  cases.  And 
there  is  no  doubt  but  the  king  hath  paid  the 
charge  in  such  a  case,  for  the  defence  of  the 
realm ;  but  the  subjects  gave  the  king  subsi- 
dies to  do  it  withal. 

But  the  question  is,  What  the  subject'  in  this 
case,  *  secundum  legem  Anglias,'  mnv  be  com- 
pelled to,  in  case  of  neces<iity,  for  defence  of 
the  kingdom?  I  answer,  They  may  be  com- 
pelled to  this  clmrge,  *  sumptibus  propriis,'  for 
the  soldiers  wages;  but  to  go  out  of  the  realm, 
or  their  shire,  must  be  at  the  kind's  pay,  ac- 
cording to  the  common  law  of  England  :  but  in 
times  of  sudden  defence,  there  is  no  time  to 
stand  upon  wages.  It  appears  both  in  Fitz- 
Herb.  Na.  Br.  fol.  28,  and  also  in  my  lord 
Coke  in  Calvin's  case,  the  king  may  command 
his  subjects  upon  their  allegiance,  to  go  with 
hira,  as  well  in  wars  without  the  realm,  as  in 
his  wars  within,  and  with  him,  and  without 
him,  in  the  king's  service.  By  the  statute  of 
18  £d.  3,  and  11  £d.  3,  men  of  arms,  as  hob- 
bellers,  archers,  &c.  are  to  go  in  the  king's  ser- 
vice, as  in  England,  so  out  of  England,  was  the 
matter  of  these  laws.  And  my  lord  Finch  said. 
This  was  the  very  common  law  of  England;  so 
that  it  is  clear,  these  two  statutes  are  declara- 
tory laws  in  affirmance  of  the  common  law.  In 
7  Hen.  4,  title  Tenure  'H,  there  it  is  said,  a 
man  is  not  to  go  with  the  king  in  his  wars,  out 
of  the  realm,  without  wages.  And  so  7  Hen.  4, 
title  Tenure  73,  tiie  subjects  of  England  are 
not  to  go  with  the  kin^  beyond  the  seas,  with- 
out their  wages :  but  m  the  realm  they  are  at 
his  command,  and  there  is  no  wHges  to  be 
dven.  So  it  is  in  going  out  of  England,  when 
they  are  at  the  king's  charges;  but  within,  at 
their  own.  And  if  the  going  out  of  the  county 
be  at  their  own  charges,  I  know  not  but  that 
should  put  an  end  to  the  case,  that  the  defence 
of  the  reahn  must  be  at  the  subjects'  charge. 

It  is  of  dangerous  consequence  forjudges,  in 
their  judgments,  to  rely  too  nmch  upon  prece- 
dents, that  perhaps  went  forth  through  the  ne- 
cessity of  the  present  times.  But  that  is  nut 
our  case  here ;  we  are  here  directed  to  know 
what  was  used  in  times  past,  in  this  case,  be- 
fore the  making  of  this  statute :  So  that  in  this 
case  we  take  the  usage  not  to  declare  or  prove 
a  law,  but  that  use  is  declared  by  this  statute 
to  be  a  law.  Now  therefore,  we  must  know 
what  the  i|se  was :  now  that  the  use  was,  that 
the  subjects  of  this  realm  ought  to  be  charged 
ip  time  of  common  danger,  appears  by  ^  multi- 
tude of  precedents  applied  rigntly  to  the  statute 
c;f  £dw.  3,  which  do  declare  the  law  upon  the 


statute.  And  to  shew  what  the  use  was,  I 
shall  rely  chiefly  upon  those  precedents  that  are 
most  judicial.  First,  that  of  25  Edw.  1,  Term' 
Mich'  Rot.  72,  Banc'  Regis,  in  the  abbot  of 
Robertsbridge's  case;  compare  that  and  tliis  to- 
gether, and  I  know  not  what  more  can  be  an- 
swered, than  that  this  use  for  the  subject  to 
maintain  their  peace,  was  an  usage,  law,  and 
custom  of  the  realm.  10  Ed.  3,  m.  2,  fo.  18, 
the  king  by  his  writ  sent  a  command  to  send 
to  Portsmouth  one  hundred  foot  anf)  ttventy 
horsemen  to  guard  the  sea-coasts.  They  infus- 
ed to  do  that  service,  and  would  not  go  without 
wages.  The  king  sent  answer  in  these  7erj 
words,  '  That  no  wages  were  due,  for  it  was  a 
I  public  danger.'  And  so  25  Ed.  3,  cap.  d,  it 
is  generally  assented  to  by  parliament. 

But  there  we  have  a  general  law  in  the  ^t 
statute  1  Ed.  3,  which  was  grounded  merely  on 
the  common  law,  and  so  was  the  statute  25 
Ed.  3,  and  the  rest  to  the  same  purpose,  because 
it  was  ngainst  the  right  of  tlie  realm.  And 
thifj  sta^tute  of  25  Edw.  3,  was  merely  grounded 
upon  the  petition  of  the  commons ;  then  cer- 
tainly this  finding  of  arms  was  intended  by  that 
statute  to  be  agamst  the  right  of  the  realm.  Be- 
sides all  this,  to  keep  ourselves  to  (hat  which  is 
legal  and  autheutical,  so  the  parliament  roll  13 
Ed.  3,  m.  9,  mid  It,  it  is  there  apparent,  that  it 
is  not  against  the  right  of  the  land  to  charge  the 
subject ;  then  how  comes  it  to  be  against  the 
right  of  the  realm  25  Edw.  3,  for  then  there  was 
no  statute  ? 

Now  to  bring  it  down  to  our  times.  In  26  Ed, 
3,  m.  44,  every  maritime  town  was  charged  to 
keep  a  petty  wntch,  there  being  some  imminent 
danger;  therefore  they  pray,  not  to  be  dis- 
charged, but  that  it  might  be  ^reduced  to  a 
lesser  charge,  being  it  was  but  petty  watch  to 
guard  the  sea-coast ;  much  less  then  is  there 
cause  for  the  subject  to  seek  to  be  discharged 
when  the  enem^  is  approaching.  5  Ed.  3,  there 
was  a  commission  issued  out,  to  distrain  every 
one  '  secundum  potestatem/  in  matters  of  ar- 
ray ;  here  is  now  the  judgment  of  the  whole 
house  of  parliament,  that  men  according  to 
their  abilities  are  to  be  charged  to  join  in  charge 
with  the  king,  to  defend  the  realm  *  sumptibus 
'  propriis.'  Thus  much  for  defence  upon  the 
land ;  now  for  defence  upon  the  sea.  In  the 
statute  18  Ed.  3,  cap.  7,  that  they  who  serve 
the  king  out  of  the  kingdom,  serve  for  wages ; 
but  ill  case  of  necessity,  without  the  realm,  in 
times  past,  by  no  precedents,  saith  my  brother 
Crooke,  can  it  be  proved  it  was  done  before.-^ 
I  answer,  that  the  sea  is  within  the  kingdom ; 
see  2  Ed.  3,  cap.  10,  protect.  46,  Bract'  lib,  8, 
fol.  365,  there  the  sea  is  made  part  of  the  king- 
dom. Doctor  and  Student,  cap.  51.  It  is  the 
ancient  custom  of  England,  that  the  king  is 
lord  of  the  narrow  seas.  But  that  wliich  I 
most  reiy  upon  is,  from  the  statutes  of  1  and  18 
Ed.  3,  for  toey  both  meet  in  one,  which  is  ao- 
cording  to  tlie  common  law ;  for  all  the  differ- 
ence thereof  is,  tlie  subject  to  go  out  of  his  own 
county  whether  to  defend  the  land  or  the  sea. 

In  the  statute  of  1  Ed.  3,  it  is  objected^  that 
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there  is  no  precedent  for  inland  counties.  But 
I  answer,  if  not  from  inland  countieif,  yet  there 
is  for  maritime,  as  in  14  £d.  3,  Term.  Mich. 
But  I  rely  not  apon  precedents  for  either,  but 
only  upon  those  precedents  that  went  out  to 
the  ports  and  maritime  towns  :  for  it  was  trell 
obsei'ted  by  the  king's  counsel,  that  they  were 
not  grounded  upon  any  precedents  or  charters, 
but  offly  upon  ancient  customs.  But  if  the 
precedents  to  the  maritime  towns  were  direct- 
ed in  case  of  necessity,  then  I  see  no  reason  but 
that  ft  may  be  done  now;  which  was  in- 
deed mtended  by  the  statute  of  1  £d.  3,  as  the 
precedents  do  plainly  declare;  and  tJiey  were 
tlien  more  common  than  writs  of  this  nature  is- 
suing for  in  this  case,  and  the  commons  were 
then  bound  to  land-service,  and  the  mariners 
to  sea- service;  and  they  were  compelled  to  it  at 
tlieir  own  charge,  merely  upon  tlieir  allegiance, 
both  in  Bedford,  Bucks,  Lincoln,  with  many 
other  counties.  If  then  they  may  be  compelietf 
to  go  out  of  their  own  proper  counties,  to  de- 
fend that  part  of.  the  realm  that  they  live  near 
unto,  why  may  they  not  also  be  compelled  to 
^0  to  defend  the  sea-coast  ?  The  sea-men  were 
willing  to  bear  some  part  of  the  charge  for  the 
dele  nee  of  the  sea,  because  the  inland  coun- 
ties did  bear  their  charge  o{  the  land- service 
and  of  the  ports ;  And  if  they  may  be  compelled 
in  the  inland  counties  to  defend  their  inland 
c6iintie»,  and  the  sea- men  to  defend  the  sea- 
coast  ;  then  I  know  no  reason  but  that*  they 
may  be  compelled  all  in  general  to  bear  a  pub- 
lic charge  in  ease  of  necessity. 

I  am  still  upon  the  statute  1  Ed.  3,  wherein  I 
find  Mr.  Selden,  in  his  Mare  Clauium,  says  it 
was  an  ancient  use  to  charge  the  inland  and  mari- 
time counties  in  case  of  necessity ;  and  there- 
fore in  my  understanding,  I  hold  it  to  be  '  se- 
*•  cundum  legem  Anglice.'  But  here  my  bro- 
ther Crooke  objects,  there  is  no  v5tatute  or  pre- 
cedent to  shew  that  any  inland  counties  were 
chatted.  I  answer,  that  statutes  aud  prece- 
dents do  not  extend  to  our  case,  for  this  was 
in  use  many  years  before  the  making  of  any 
statute.  See  the  statutes  of  1  Ed.  1,  and  1  £d. 
3.  They  cannot  cross  one  another,  for  then 
could  not  the  statute  of  Ed.  1,  be  confirmed  by 
tlie  statute  of  Ed.  3. 

Again,  concerning  the  statute  of  finding  of 
men  and  arms,  it  is  true,  it  is  merely  the  common 
law  of  England,  and  that  merely  without  com- 
mon consent  in  parliament,  as  my  brother  Berk- 
ley flaiih,  that  the  statute  of  9  Hen.  3,  anj  25 
Ed.  S,  cap.  11,  are  the  great  charters  rather 
than  statutes ;  and  in  king  John*s  time  it  was 
not  taken  for  a  statute,  but  only  for  a  dcclara- 
tion.  And  so  it  was  taken  in  the  time  of 
Heu.  4. 

But  now  if  concerning  the  charging  of  the 
coumy,  the  said  statutes  were  nothing  but  ac- 
cording to  the  common  law  of  England,  I 
cannot  see  liow  they  should  cross  anotmr  now ; 
for  there  is  no  difference,  but  only  in  such 
things  as  are  giren  as  a  benevolence  to  the 
kin^,  »5  in.  1  Ed.  3,  cap.  5,  0. 

M  for  the  statute  De  Tallttgh)  noo  Cdiice- 


dendo,  we  deny  it  not ;  hot  the  difference  is 
in  the  occasion  of  the  statute  of  UEd.  3. 
There  was  a  pretty  case  pot  by  Mr.  Holborne 
abont  the  office  of  ainage,  where  there  was  bat 
a  fee  to  be  paid  out  of  it,  and  held  a  taillage: 
but  there  is  great  difference  between  the  tdil- 
age  and  this  service,  which  ercnr  subject  is 
bound  to  do  by  his  allegiance  to  nis  sovereign 
lord,  Fitz*  Her  .  Na.  Br.  103.  The  king  may 
impose  this  charge  upcm  the  subject  in  case  of 
necessity,  pro  bono  publico  ;  and  it  is  noiliing 
but  what  every  subject  owes  to  the  rooiraon- 
wealth  in  a  time  of  common  danger.  Aod 
after  king  Edv\ard  the  Confessor,  it  was  or- 
dered by  several  statutes,  let  every  one  teve 
their  own  goods  and  lands  free  from  taillage, 
and  let  noUiing  be  taken  from  them.  Hut  in 
this  case  of  necessity  in  common  danger  is 
another  thing,  the  king  may  then  compel  iiL> 
subjects  to  this  charge;  and  I  may  add  (be 
reasons  strongly  insisted  upon  by  the  king's 
counsel.  My  lord  Coke  xud,  it  could  never 
be  the  meanmg  of  the  great  charter  of  the  li- 
berty of  the  subjects  bjr  this  statute  to  take 
away  the  power  of  the  king's  prerogative,  aud 
so  to  exempt  themselves  from  this  charge  of 
defence :  for  there  is  a  difference  between  a 
taillage  upon  the  people,  and  a  service  in  a 
case  of  necessity,  which  they  may  be  com- 
pelled unto..  My  brother  Jones  cited  a  most 
excellent  case  4  Jac.  upon  the  opinion  of  Coke 
and  Pophani,  that  the  uillage-statute  takcth 
not  away :  and  shall  it  take  o^'ay  this  ro)*!! 
power  of  the  king,  so  inherent  ift  the  crown, 
the  protectiou  and  preservation  of  his  kingdom? 
From  this  statute  1  Ed.  3,  Mr.  St.  Job 
raised  this  objection.  Here  is  seven  months 
from  the  date  of  the  writ,  to  the  time  the  ship 
was  to  be  brought  to  Portsmouth,  in  which 
time  there  might  nave  been  a  parliament,  and 
therefore  il  ought  to  have  been  done  in  a  pr- 
liamentary  way.  But  this  will  not  admit  the 
calling  of  a  parliament ;  but  if  the  danger  m 
not  sudden,  you  most  have  it  in  a  parliaraen- 
tary  way. — My  lord  Finch  gave  a  mil  answer 
to  this:  there  must  be  a  preparation  before  the 
enemy  come,  else  the  defence  is  too  late ;  theie 
is  a  necessity  to  prevent  a  necessity^  and  who 
shall  give  warning  in  such  a  case  but  the  king? 
Saith  Littleton,  who  gives  warning?  Not  the 
tenant  by  castle-gaard,  but  the  lord;  and  so 
consequently  in  this  case  our  sovereign  lord  the 
king :  and  theref  ire  in  such  a  case  the  subjeci 
is  bound  by  his  allegiance  to  the  king,  to  assist 
in  case  of  public  danger.  My  lord  Coke  tells 
us  the  reason  of  the  warning :  he  saith,  there 
must  in  that  case  be  a  prepai-ation  before  hand, 
lest  your  defence  come  too  late :  eneinits  are 
more  easily  kept  out  than  overcome  when  li  e? 
are  got  in.— By  the  statute  of  8  Ed.  4,  tbt-w 
bulwarks  may  be  made  in  another  man's 
ground;  but  this  preparation  cannot  l)e  with- 
out warning,  and  none  can  give  the  warning 
but  the  king,  and  the  subjects  arc  to  be  at  his 
command,  and  none  other;  for  there  must  be 
a  preparation  of  the  subjectt  in  the  realm,  fn 
meet  the  enemy  befbre  he  txMit  the  land.  ><' 
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mh^ects  can  take  npon  them  co  build  bulwarks, 
&C.  It  is  an  assuuiing  of  the  royal  power,  for 
it  must  be  done  'juxta  pnsceptum  domini 
'rejLis.' 

Now  I  come  to  tlie  second  part,  whether 
this  assessment  be  warranted  by  law  or  not. 
The  writ  was  dated  4  Aug.  to  prepare  a  sfiip 
against  tbe  1st  of  March/  Therefore  we  see 
it  is  not  a^nst  the  great  laws  concerning  tbe 
objects  liberty,  because  it  is  no  taiilage  but  a 
service:  for  howsoever  it  must  be  cratited,  it 
must  be  a  general  danger  that  causeth  a  gene* 
ral  defence ;  and  there  must  be  matter  in  tbe 
body  of  tbe  record  to  satisfy  therein ;  there 
must  be,  I  say,  a  public  danger,  and  then  it  is 

*  secundum  legem  et  consuetudinem  regni  An* 

*  glisBy*  as  appears  SO  Ed.  S,  m.  SI.  And  also 
in  Doctor  and  Student,  cited  before,  that  when 
necessity  doth  require,  the  king  may  compel 
his  subiects  to  this  public  service  and  charge. 
Though  the  king  be  the  sole  judge,  and  his  cer- 
tificate is  not  traversable  and  cannot  be  de- 
nied, yet  there  must  be  matter  apparent  within 
the  record  to  satisfy  the  conscience  of  the 
court,  or  else  we  cannot  be  judges  of  the  case 
at  alL  If  the  danger  be  general,  then  the  de^ 
fence  must  be  general;  but  if  ordinary  danger 
as  robbins  of  merchants  by  pirates,  &c.  it  must 
be  at  tbe  king's  charge.  And  we  do  see  by  the 
petitions  of  the  commons  in  many  parliaments, 
that  tbey  never  conceived  themselves  subject  to 
the  cbai)ge  of  ordinary  defence. — ^Now  upon  all 
that  which  hath  been  observed  by  my  bro- 
thers, there  is  enough  in  the  recordf  to  satisfy 
them  fully  (as  if  the  king  were  not  sole  judge) 
that  it  was  a  public  danger,  being  '  pro  defon- 
^  sione  regni  et  tuitione  maris,  &c/  It  did 
issue  to  aU  tbe  king's  subjects,  as  a  general 
charge,  and  not  to  the  county  of  Bucks  alone : 
therefore  I  may  condode,  when  the  whole 
kingdom  is  in  danger,  the  king  may  compef  his 
aubjects  to  assist  ip  such  public  danger. 

Then  for  the  assessment;  many  eiceptions 
have  been  taken  to  it,  and  to  the  record  and 
Set'  Fa' :  I  had  provided  myself  to  have  given 
a  fiill  answer  tbsMunto,  but  my  lord  Finch  hath 
prevented  me,  and  both  cited  the  very  autho- 
ritics,  that  I  myself  did  rely  upon.  But  for  tlie 
siaaes&roent  itself  to  the  sheriff,  I  do  not  say 
that  I  do  find  he  bath  like  power  in  any  other 
case  o£  law :  commissions  of  sewers  may  be 
directed  to  th^  sheriff,  but  not  to  give  power 
CO  assess  men'sgoods.  I  answer,  that  this  is 
in  case  of  necessity:  for  the  very  main  case  is 
but  a  case  of  necessity,  the  ordinary  and  usual 
way  is  '  per  sacramenium.'  My  lord  Finch 
gave  an  excellent  answer  to  that,  and  warranted 
3C  by  law,  that  the  sheriff  hath  no  such  unli- 
xnited  power  granted  him;  he  is  not  made 
judge  of  the  estates  of  men,  hot  only  to  pursue 
Che  direction  of  the  writ,  to  assess  them  as  he 
MB  commanded,  and  not  *  secundum  discretion 
^  nem  suam ;'  but  as  my  lord  Coke  5  Rep.  99, 
saitb,  be  most  do  it  'secundum  legem  et  se- 
f  cundam  arbitrium;'  that  is  to  say,  according 
ro  law  and  reason.  But  it  is  impossible,  in 
^aich  a  case  of  nteesnty,  to  put  it  into  such  an 


equality  to  make  it  without  exception ;  but  in 
as  moch  as  in  him  lieth,  he  ought  to  order  it 
proportions bly,  his  power  is  unlimited ;  for  by 
his  discretion  he  is  to  discern  between  riglit 
and  wrong,  between  &ahstance  and  shadow; 
and  he  muat  go  within  the  bounds  of  law*  and 
right.  In  tbe  cbamlieriain  of  London's  case, 
they  might  rate  and  assess  in  bono  jntblicOy  as 
in  making  «  high-wsy  to  a  church,  and  the  like, 
wherein  the  subject  is  brought  to  no  distress 
or  inconvenience,  so  hs  the  greater  part,  in 
such  a  case  as  this,  shall  evei*  bind  the  lesser, 
it  being  pro  bono  publico.  Yet  this  assessment 
cannot  make  a  law  a  debt-  or  a  duty,  but  it 
only  a  means  to  bring  this  duty  to  a  certaintjr, 
and  so  make  it  a  duty,  so  that  he  he  rated  m 
an  equal  proportion.  Hatb  the  sheriff  rated 
Mr.  Hampden  disproportionably,  according  to 
his  estate  and  degree  ?  If  he  bath,  let  him  tell. 
If  the  sheriff  hath  followed  his  own  will,  and 
done  corruptly,  then  he  hath  done  contrary  to 
the  intent  of  the  writ;  it  tumeth  upon  the 
sheriff  himself:  and  a  great  offence  it  is  for  a 
public  minister  of  justice  to  abuse  himself  in 
such  a  place  of  justice.  The  sheriff  returns^ 
be  hath  assessed  20«.  which  is  no  great  sum  ; 
and  also  confesseth  upon  the  record,  that  it  is 
an  equal  assessment.  When  Mr.  Hampden 
appeared  upon  tbe  Sci*  Fa'  he  demanded  Oyer 
of  tbe  writs,  and  so  demurred  in  law :  which 
upon  the  matter,  being  a  general  demurrer,  is 
a  confession. — And  as  for  the  Sci'  Fa\  my  lord 
Finch  hath  handled  it  fully,  and  hath  cited  tbe 
same  books  and  authorities  that  I  intended  to 
have  cited ;  and  so  hath  prevented  me  in  that. 
And  also  in  Bodmin's  ease  in  Cornwall,  and 
upon  the  exception  itr^er  tenorem  record*  tn  9 
Hen.  6,  fol.  93,  And  the  reason  why  he 
should  not  have  execution  tuper  feuorem  rccwiff 
is,  because  otherwise  the  subject  might  be 
chained  double.  And  divers  cases  were  put 
upon  suing  forth  eitcation  upon  the  tenor  of 
tlie  record ;  and  yet  no  execution  can  ^  out 
of  the  chancery  at  the  first,  because  it  is  imt 
returnable  by  the  sheriff,  but  it  is  sent  out  of 
the  chancery,  by  Mittimus  into  the  Exchequer, 
34  lien.  6,  4  Hen.  6.  But  it  is  true,  it  doth 
concern  every  one  to  be  satisfied  in  the  truth 
of  the  case ;  for  if  the  sheriff  should  not  assess 
'  per  sacramentum,'  it  might  he  made  another 
way. — And  as  for  the  Certiorari,  my  lord  Finch 
hath  likewise  cited  the  same  books  and  autho- 
rities, which  I  also  intended ;  therefore  I  for- 
bear to  insist  upon  that. 
There  is  another  exception  to  the  record, 

*  quod  oneretdr/  and  not  know  to  whom  it 
should  be,  no  money  demanded  to  the  king  by 
the  first  writ,  no,  nor  by  the  second  writ^ 
therefore  can  give  no  judgment  '  quod  satisfa- 

*  ceret  domino  regi :'  then  if  judgment  shall  not 
1)0  given  for  the  king,  then  for  whom  ?  non  cot^ 
8iat,  it  doth  not  appear  to  whom  it  is  due,  for 
any  thing  I  can  see  in  this  record. — ^Truly  for 
my  own  part,  of  all  the  exceptions  that  I  have 
heard,  none  sticketh  with  me  but  this  excep- 
tion :  for  I  do  not  know  any  precedent,  that  a 
judgment  was  giveni  and  not  tay  to  wbon. 

41. 
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This  scrapie,  I  confess,  still  remaineth  with  me. 
1  oiuft  needs  say,  that  in  my  opinion,  I  do 
rather  incline,  as  far  as  I  am  well  satisfied,  that 
thb  is  a  good  exception,  according  and  upon 
those  reasons  which  my  Lord  Chief  Baron  gave; 
.and  yet  I  am  not  so  far  satisfied,  that  it  is  lair. 
— I  must  ratlier  incline  as  mv  opinion  inclines, 
than  go  against  the  inclination  of  my  own  opi- 
)iion  :  as  I  have  gone  through  all  the  rest  with 
the  warrant  of  my  own  conscience,  I  cannot  go 
upon  any  string  in  a  thing  of  the  least  weight, 
but  I  must  ddiver  ray  opinion  as  it  inclines ; 
and  therefore,  upon  those  reasons  that  I  have 
heard,  and  upon  consideration  taken  with  my- 
self, I  do  rather  incline  to  the  opinion  of  my 
Lerd  Chief  Baron,  and  upon  his  reasons, 
^hich  I  think  was  in  that  witn  the  lesser  num- 
ber :  but  for  my  opinion  in  all  other  pointS|  I 
agree  with  the  general  vote  of  the  court. 

Upon  the  12th  of  June,  14  Car.  Mr.  Attor* 
ney  moved  the  Court  of  Exchequer  for  Jndg- 
meift  against  Mr.  Hampden ;  and  after  he  had 
opened  the  Record  he  said,  '*  Your  lordship 
and  the  court,  in  respect  of  the  greatness  of 
the  cause,  did  adjourn  it  into  the  Exchequer 
Chamber,  that  your  lordship  aiid  the  court 
might  receive  advice  of  all  the  Judges ;  whose 
Advice  and  Opinions  your  lordship  Imth  already 
received,  and  the  plurality  of  their  voices  is, 
that  Judgment  should  be  given  against  Mr. 
Hampden,  and  accordingly  I  do  pray  Judg- 
ment." 

To  which  my  Lord  Chief  Baron  answered : 
*'  It  is  very  true,  it  was  referred  from  hence  to 
the  Exchequer- Chamber,  to  receive  the  advice 
of  all  the  judges  of  the  land.  We  do  not  take 
them  to  assist  only  by  way  of  advice,  but  for  a 
judicial  direction  :  for  admitting  we  four  were 
of  one  opinion,  and  the  rest  of  the  judges'  of 
another,  (though  tlie  cause  properly  depend  in 
this  court)  yet  we  must  apply  ourselves  to  their 
resolution,  and  our  four  voices  are  involved  in 
theirs ;  and  therefore  accordingly,  secundum 
legem,  &ic,  onereiur  Johannes  Hampden." 


The  Copy  of  the  Order,  as  it  was  drawn  upon 
the  Motion  of  Mr.  Attorney-General,  and 
now  remains  entered  in  the  Exchequer. 

Termin'  Stae'  Trin*  anno 
Remem'  Regis.  14  Car.  12  die  Junii. 
Bucks. — Whereas  several  sums  of  money  by 
virtue  of  the  king's  majesty's  writ  under  the 
Great  Seal  of  Eneland,  bearing  date  the  4th 
day  of  August  in  the  llth  year  of  his  majesty's 
reign,  were  assessed  and  charged  upon  several 

Sersons,  for  and  towards  the  provision  of  a 
hip  of  War,  together  with  the  funiirure  and 
other  things  thereunto  belonging,  in  the  said 
writ  particularly  mentioned ;  which  said  several 
Sums  of  Money,  so  assessed  and  charged,  and 
sot  being  satisfied  and  paid,  the  names  of  the 
said  several  oersons,  tog^Uter  with  tlie  several 
«um6  charged  upon  them,  were  returned  into 
the  Chancery,  Whereby  his  majesty's  writ  of 
Certionmi  bwing  date  the  9th  day  of  Marchy 


in  the  IStb  year  of  his  majesty's  reign,  certi- 
fied into  his  court  of  Chancery,  and  by  his  ma- 
jesty^s  writ  of  Mittimus,  under  the  same  seal, 
bearing  date  the  5th  day  of  May  in  the  13th 
year  of  his  majesty's  reign,  were  sent  into  the 
court  of  Exchequer 'for  further  process  to  bo 
bad  thereupon,  as  by  the  said  sererai  writs 
may  appear:  and  whereas  process  of  Sci'  Fa' 
was^  the  SOth  day  of  May,  in  the  said  ISth  year 
of  his  majesty's  reign,  awarded  to  the  abertf  of 
the  county  of  Bucks,  directing  to  garnish  the 
several  persons,  in  a  schedule  to  the  said  Sci' 
Fa'  annexed  contatned,^  to  shew  cause  the  oc- 
taves of  the  Holy  Trinity  then  cnsuinj^  why 
they  should  not  be  charged,  and  satisfy  the 
said  sums  of  money  assessed  upon  them ;  in 
which  schedule  it  was  contained,  amongst  di- 
vers others,  that  John  Hampden,  esq.  was  as- 
sessed at  S0«.  as  by  the  said  Sci'  Fa'  and  sche- 
dules thereunto  annexed  may  also  more  fiiUy 
appear:  whereupon  the  said  John  Hampdeiv 
esq.  being  garnished  by  sir  Anthony  Chester, 
baronet,  then  sheriff  of  the  said  coonty  of 
Bocks,  appeared,  and  demanded  Oyer  of  all 
the  aforesaid  vrrits;  which  being  rvad  unto 
him,  he  thereupon  demurred  in  law.  And 
thereupon  sir  Jonn  Banks,  knight,  his  majesty's 
attohiey-^eneral,  joined  in  the  said  demurrer : 
and  the  record  thereof  being  made  up,  it 
pleased  the  barons  of  this  court  (the  same 
matter  being  a  matter  of  great  consequence 
and  weight)  to  adjourn  the  ariiuing  of  the 
same  matter  into  the  Exchequer-Chamber,  and 
to  desire  the  assbtance  and  judgment  of  all  the 
judges  of  England,  touching  t£e  same.  Now 
upon  the  motion  of  his  majesty's  attorney- 
general  this  day,  informing  this  court,  that 
seeing  the  said  matter  hath  heen  so  solemnly 
debated  and  argued,  as  wfeU  by  the  counsel  of 
the  said  defendant,  and  by  some  of  his  ma- 
jesty's learned  counsel,  and  also  by  all  the 
judges  of  England,  and  by  the  baroos  of  the 
Exchequer,  and  that  the  major  part  of  the 
said  judges  and  barons  have  delivered  their 
opinions  and  judgments  that  the  said  John 
Hampden  ought  to  be  charged  With,  and  to 
satisfy  the  said  sum  of  30|.  and  therefore  the 
said  Mr.  Attorney  moved  the  court,  that  judg- 
ment might  be  entered  accordin^y  :  his  there- 
upon ordered  by  this  court,  that  judgment  shall 
be  forthwith  entered,  that  the  aforesaid  John 
Hampden  ought  to  be  charged  with,  and  sa* 
tisfy  the  aforesaid  sum  of  90s.  - 


A  Copy  of  the  Judcuent  (in  English),  as  it  is 
entered  upon  record,  m  pursuance  of  the 
said  motiou,  and  according  to  tiae  major 
votes.* 

And  because  the  barons  here  will  advise 
themselves  of  and  upon  the  premises,  before 
they  give  Judgment  thereupon,  a  day  is  given 
to  tlie  aforesaid  John  Hampden,  in  the  same 
state  as  now  here  upon  the  octave  of  St.  Mich- 
ael, that  the  said  barons  in  the  mean  while  of 


*  Cr.Car.6d$,a01. 
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the  said  premises  may  advise,  and  with  the 
justices  or  both  benches  nxay  thereupon  deli- 
berate: for  the  said  barons  here,  not  yet 
thereupon,  &c.  And  upon  this  it  is  agreed  be- 
tween the  Barons  itere,  as  well  with  consent 
of  the  said  attorney-general  of  our  >said  lord 
the  king,  as  of  the  said  attorney  of  the  afore- 
•aid  J.  Hampden,  and  the  coanselleamed  in 
the  law  of  the  said  J.  Hampden,  that  some 
persons  learned  in  the  law  as  weil  -of  counsel, 
and  on  tbe  behalf  of  our  said  lord  the  kin^ 
as  of  counsel  and  on  the  behalf  of  the  said 
J.  Hampden,  of  the  aforesaid  matter  in  law 
and  the  other  premises,  in  the  Chamber  of 
this  Exchequer,  commonly  called  tbe  Exche- 
quer-Chamber, before  tbe  said  barons,  to- 
gether sitting  with  the  aforesaid  justices  of 
both  benches,  should  in  the  mean  time  be 
beard  publicly  to  argue:  at  which  said  oc- 
tave or  St.  Michael,  came  the  aforesaid  J. 
Hampden  here  as  before.  And  because  the 
barons  here  further  will  advise  themselves  of 
and  upon  the  premises,  before  they  give  Judg- 
ment thereupon,  a  day  is  further  given  to  the 
aforesaid  J.  Hampden  in  the  same  state  as  now 
here,  until  the  octave  of  St.  Hilary,  that  some 
persons  learned  in  the  law,  as  well  of  counsel 
and  on  the  behalf  of  our  said  lord  the  king,  as 
of  counsel  and  on  the  behalf  oi  the  said  J. 
Hampden,  of  the  aforesaid  matter  in  kw,  and 
the  other  premises,  in  the  Chamber  of  this 
Exchequer,  commonly  called  the  Ezckequep- 
Chamber,  before  the  said  barons  togetlier  sit- 
ting with  the  aforesaid  justices  of  both  benches, 
should  in  the  mean  time  be  heard  publicly  to 
argue,  and  tbe  said  barons  with  the  said  justices 
dehberate  thereupon;  so  that  no*  person  learned 
!&  the  law,  either  of  the  counsel  of  our  said 
lord  the  king,  or  of  the  counsel  of  the  said  J. 
Hampden,  is  yet  heard,  and  the  barons  here 
therenpon^are  not  advised,  &c.  And  afterwards 
in  tbe  time  between  the  aforesaid  octave  of 
St.  Michael,  and  the  aforesaid  octave  of  St. 
HiUry,  as  well  the  Attorney  and  Solicitor  of 
our  said  lord  the  king,  as  two  learned  in  the 
law  of  the  counsel  of  the  aforesaid  J.  Hampden 
in  tbe  premises,  being  on  the  part  of  the  said 
J.  Hampden,  twelve  several  days  in  the  afore- 
said Exchequer-Chamber,  before  the  barons  of 
this  Exchequer,  sitting  with  them  then  there  the 
aforesaid  justices  of  both  benches,  were  openly 
and  singly  heard  to  argue  at  large,  and  parn- 
cularly  of  the  said  matter  in  law,  and  other 
tbe  premises  (the  aforesaid  record  being  re- 
cited) and  what  thereupon  they  could  or  would 
say.  And  the  aforesaid  attorney^  and  soli- 
citor-general, divers  and  very  many  records, 
writs,  commissions  and  precedents,  as  well  of 
this  Exchequer,  as  of  the  court  of  Chancery, 
the  court  of  King's-bench  and  Common  Pleas, 
the  matter  in  law,  and  other  premises  in  the 
several  writs,  returns,  and  schedules  aforesaid 
contained,  on  the  part  of  our  said  lord  the 
king,  to  prove,  confirm  and  maintain,  then  and 
there  produced,  shewed  and  expounded.  And 
on  the  aforesaid  octave  of  St.  Hilary,  tbe  said 
J.  HampdtncMiie  here  as  before;  and  because 


the  barons  here  further  will  advise  themselves 
of  and  upon  the  premises  before  they  give 
judgment  thereupon,  a  day  is  further  given  to 
the  aforesaid  J.  Hampden,  in  the  same  state 
as  now  here,  until  from  the  day  of  Easter,  on 
fifteen  days,  that  the  said  barons  in  the  mean 
while,  with  the  aforesaid  justices  of  both 
benches,  may  further  thereupon  dehberate,  for 
that  the  said  barons  have  not  yet  thereupon, 
&c.  At  which  day,  tbe  said  J.  Hampden  came 
here  as  before;  and  because  the  barons  here 
further  will  advise  themselves  of  and  upon  the 
premis«*s,  before  they  give  judgment  there* 
upon,  a  day  is  further  given  to  the  aforesaid 
J.  Hampden,  in  the  same  state  as  now  here, 
until  upon  the  morrow  of  the  Holy  Trinity,  that 
the  said  barons  in  the  mean  while,  with  the 
aforesaid  justices  of  both  benches,  may  further 
thereupon  deliberate,  for  that  the  said  barons 
have  not  ytl  tliercupon,  &c.  At  which  day 
the  aforesaid  J.  Hampden  came  here  as  be- 
fore ;  and  upon  this,  the  premises  being  seen» 
and  by  the  barons  here  plamly  understood,  and 
mature  deliberation  thereupon  being  had  with 
the  aforesaid  justices  of  both  benches^  and 
after  the  arguments,  as  well  by  the  said  justices;  • 
as  by  the  aforesaid  barons  singly,  in  the  afore- 
said Exchequer-Chamber,  publicly  thereupon 
made,  it  appeareth  thereupon  to  the  barons» 
by  advice  ot  the  justices  aforesaid,  that  the 
several  writs  aforesaid,  and  their  returns,  and 
the  schedules  aforesaid  to  the  same  annexed, 
and  the  matter  therein  contained, are  sufficient 
in  the  law  to  charge  the  aforesaid  J.  Hampden 
with  the  aforesaid  SOi.  assessed  upon  him  in 
the  form  and  for  the  cause  aforesaid  :  it  is 
therefore  agreed  by  tbe  said  barans,  that  the 
aforesaid  J.  Hampden  be  charged  with  the  said 
SOf.  end  thereof  make  satisfoctioD,  &c.'' 

This  Judgment  in  the  Case  of  Ship-Money 
gave  much  oflfence  to  the  nation,  and  occa- 
sioned gi«at  heart-burnings  in  the  house  of 
commons:*  It  was  particularly  taken  notice 

*  «  And  here  I  cannot  but  again  take  the 
liberty  to  say,  that  the  circumstances,  and  pro- 
ceedings  in  those  new  extraordinary  cases, 
siratagems,  and  impositions,  were  very  nnpo* 
litic,  and  even  destructive  to  the  services  in- 
tended. And  if  the  business  of  Ship-Money,, 
being  an  imposition  by  the  state,  under  tbe  no- 
tion of  necessity,  upon  a  prospect  of  danger, 
which  private  persons  could  not  modestly  think 
themselves  qualified  to  discern,  had  been  ma- 
naged in  tbe  same  extraordinary  way  as  the 
Koyal  Loan  (which  was  the  imposing  the  Five 
Subsidies  tifter  the  second  parliament  spoken 
of  bdfore)  was ;  men  would  much  easier  have 
submitted  to  it;  as  it  is  notoriously  known, 
that  pressure  was  bom  with  much  more  chear- 
fuhiess  before  the  Judgment  for  the  king,  than 
ever  it  was  after  ;  men  before  pleasing  them- 
selves with  doing  somewhat  for  the  king's  ser- 
vice, as  a  testimony  of  their  a£fection,  which 
they  were  not  bound  to  do ;  many  really  be- 
lieving the  necessity,  snd  therefore  thinking  tbe 
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of  in  Mr.  Ifisr^'s  Speech  in  that  hoaiei  April 
fi2,  1640,  whidi  was  us  follows  : 

Mr.  Speaker ;  I  will  use  no  pre&ce,  as  tbey 
do  who  prepare  men  for  something  in  which 
they  have  a  particular  interest.  I  will  oulj 
propose  what  t  conceive  fit  for  the  bouse  to 
consider ;  and  i»hall  be  no  more  coooeroed  in 
the  event  than  they  that  shall  hear  me. — ^Two 
things  I  obser  e  in  bis  mfgesty's  demands. 
First»  the  supply.  Secoadly,  our  speedy  dis- 
patch thereof. 

Touching  the  first:  his  mijesty's occosioos 
for  money  are  but  too  evident.  For  to  say  no* 
thing  how  we  are  neglected  abroad,  and  dia> 


burthen  reasonable ;  others  observing,  that  the 
.  advantage  to  the  king  was  of  importance,  when 
^  the  damage  to  them  was  not  considerable;  and 
'  all  assuring  tbemseh-cs,  that  when  they  should 
be  weary,  or  unwilling  to  continue  the  pay- 
ment, they  might  resort  to  the  law  for  relief,  and 
find  it.  but  when  they  heard  this  demanded  in 
a  court  of  law,  as  a  nglit,  and  f9UDd  it,  by 
•worn  judges  of  the  law,  a4JDdgc<i  so,  upon 
iuch  grounds  and  reasons  as  everv  stander-by 
was  able  to  swear  was  not  law,  and  so  had  lost 
the  pleasure  and  delight  of  being  kind,  and 
dutiful  to  the  king;  and,  instead  of  giving, 
were  required  to  pay,  and  by  a  logic  that  left 
no  man  any  thing  which  he  might  call  his  own, 
they  no  more  looked  upon  it  as  the  case  of  one 
laan,  but  the  case  of  the  kingdom,  nor  as  an 
imposition  laid  upon  tliem  by  the  king,  but  by 
the  judges;  which  they  thought  themselves 
bound  in  conscience  to  the  public  justice  not 
to  submit  to.  It  was  an  observation  long  ago 
by  Thncydides,  **  That  men  are  mndi  more 
]Nissioaate  for  injustice,  than  for  violence ;  be- 
cause, says  he,  the  one  coming  as  finam  an 
equal,  seems  rapine;  when  the  other  proceed- 
ing from  one  stronger,  is  but  the  elfect  of  ne- 
cessity. So,  when  Ship-Monev  was  transacted 
%t  the  council-board^  they  looked  upon  it  as  a 
work  of  that  power  they  were  all  obliged  to 
trust,  and  an  effect  of  that  foresight  they  were 
naturally  to  rely  upon.  Imminent  necessity, 
and  public  safety, were  convindng  persuasions; 
and  It  might  not  seem  of  apparent  ill  conse* 
quence  to  them,  tliat  upon  an  emeigent  occa^ 
akNi  the  regal  power  should  fill  up  an  hmtut,  or 
supply  an  impotency  in  the  law.  But  when 
they  saw  in  a  court  of  law  (that  law,  that  gave 
them  title  to,  and  possession  of  all  that  they 
bad)  reason  of  state  urged  as  elements  of  Uw, 
judges  as  sharp-sighted  as  secretaries  of  state,^ 
and  in  the  mysteries  of  state;  judgment  of  law 
grounded  upon  matter  of  fact,  of  which  there 
was  neitiier  enqni^,  nor  proof;  and  no  reason 
given  for  the  payment  of  the  30f.  in  question, 
but  what  included  tlie  estotes  of  all  the  standers 
by,  tliey  had  no  reason  to  hope  that  doctrme, 
or  the  promoters  of  it,  would  be  contained 
within  any  bounds;  and  it  is  no  wonder  that 
they  who  had  so  little  reason  to  be  pleased  with 
theu-  own  condition,  were  no  less  solicitous  for, 
or  apprehensive  of,  the  inoonveniencies  that 
might  attend  any  alienilioD,^    Qartndon. 


tracted  at  home ;  the  cdlbg  of  the  parliaoieot, 
and  our  sitting  here  (an  e&ct  which  no  light 
cause  could  have  in  those  times  ptodooed)  is 
enough  to  make  any  reasonable  man  beliere, 
that  tlie  Exchequer  abouhds  not  so  much  ia 
money,  as  the  sute  does  in  occasions  to  use  it: 
and  I  hope  we  shall  all  appear  willing  to  dis- 
prove those  who  have  thought  to  dissuade  his 
majesty  from  this  way  of  parliameatt,  as  un- 
certain ;  and  to  let  him  see  it  is  as  ready,  sod 
more  for  the  advancement  ef  hb  afiairs,  ihaa 
any  new  or  pretended  old  way  whatever. 

For  tlie  speedy  dispatch  required,  which  was 
the  second  thing,  not  only  his  majes^,  bat  rei 
ipm  loquitur  ;  tbe  occasion  seems  to  unportune 
no  less;  necessity  is  come  upon  us  Uke  id 
armed  man. — ^Yet  the  use  of  parliaments  here- 
tofore (as  appears  by  the  wriuthat  callus 
hither)  was  to  advise  with  his  majesty,  of  sil 
tilings  concerning  the  church  and  commoo- 
wealth.  And  it  hath  ever  been  the  custom  of 
parliaments,  by  good  and  wholesome  iaws,  to 
refresh  the  commonwealth  in  gaieral,  yes  and 
to  descend  into  remedies  of  particular  griev 
ances,  before  any  mention  made  of  a  snpplT. 
Look  back  upon  the  best  parliaments,  and  stiU 
you  shall  find,  that  tbe  last  acts  are  for  tbe  fitc 
gifts  of  subsidies  on  the  people's  part,  and 
general  pardons  on  the  king's  pistt.  Even  the 
wisest  kmgiB  have  first  acquainted  the  psilis< 
ments  with  their  designs,  and  the  reasons  there- 
of: and  then  demanded  the  assistance  both  of 
their  counsel  and  purses.  But  physidsos, 
though  they  be  called  of  the  latest,  must  sot 
stomach  it,  or  talk  what  thej  might  have  ben, 
but  apply  themselves  soundly  to  the  cure.  IM 
us  not  stand  too  nicely  upon  circuautsnon, 
nor  too  (igidly  postpone  the  matter  of  supplr, 
to  the  hcalme  of  our  lighter  wounds.  Lst  us  do 
what  possibly  may  be  done  with  reason  snd 
honesty  on  our  parts,  to  comply  wiik  his  ma- 
jesty's desires  and  to  prevent  the  immineotills 
which  threaten  us. 

But  consider,  Mr.  Speaker,  that  they  vlio 
think  themselves  already  undone  can  never 
apprehend  themselves  in  dai^er:  And  they 
that  have  nothing  left  can  never  give  freeW. 
Nor  shall  we  ever  discharee  the  trast  of  tfaoss 
that  sent  us  hither,  or  m^e  them  believe  thai 
they  contribute  to  their  own  defence  and  isfetj, 
unless  his  miyesty  be  pleased,  first  to  re<we 
them  to  the  property  of  their  goods  and  laan 
liberties,  whereof  they  esteem  themselvo  no* 
out  of  possession.  One  need  not  tell  yoo  thit 
the  property  of  |oods  is  the  mother  of  coars|;e» 
and  the  nurse  ot  industry;  makes  us  valisntis 
war,  and  good  husbands  m  peace,  fha  espen* 
eiice  I  have  of  former  parliaments,  and  oj 
present  observation  of  the  care  the  coantiy  has 
had  to  chuse  persons  of  worth  and  ooaiage, 
makes  me  think  this  boose  Hke  the  Spsittfs, 
whose  forward  valour  required  some  softer 
music  to  allay  and  quiet  their  spirio,  v» 
much  moved  with  the  sound  of  maitml  isstrs- 
ments.  It  ia  not  the  fear  of  imprisonoNDt^or 
if  need  be, of  death  itself,  that  keeps  aime- 
facatted  Eoglishnuui  fion  tht  cm  lo  l«»v« 
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this  part  of  his  inheritance  as  entirely  to  pos- 
lefitjTv  as  he  received  it  fironi  bis  ancestors. 

This  therefore  let  us  first  do,  and  the  more 
apeedily,  that  we  may  come  to  the  matter  of 
•upply ;  let  us  give  new  force  to  the  many  laws 
which  have  been  hitlierto  made  for  the  main- 
taining of  oor  rights  and  privilefes,  and  endea- 
▼our  to  restore  this  nation  to  its  fondamental 
and  vital  liberties,  the  property  of  our  goods, 
and  the  freedom  of  our  persons :  nowajr  doubl- 
ing, byt  we  shall  find  his  majesty  as  gracious  and 
ready,  as  any  of  his  royal  progenitors  have  been, 
to  grant  our  just  desires  therein.  For  not  only 
the  pebple  do  think  but  the  wisest  do  know, 
that  what  we  have  suffered  in  this  long  vacancy 
of  parliaments,  we  have  suffered  from  his  miois- 
ters :  that  the  person  of  no  king  was  ever  better 
beioved  of  his  people,  and  that  no  people  were 
ever  more  unsatisfied  with  the  ways  of  the  levy- 
ing monie«|  are  two  truths  which  may  serve, 
one  %o  demonstrate  the  other :  for  such  is  their 
aversion  to  the  present  courses,  that  neither 
the  admiration  they  have  of  his  majesty's  native 
inclinations  to  justice  and  clemency,  nor  the 
pretended  consent  of  the  judges,  could  make 
them  willingly  submit  themselves  to  the  late 
tax  of  Sbipnnoney :  And  such  is  the  natural 
lore  and  just  esteem  of  hit  majes^s  goodness, 
that  no  late  (jressure  codd  provoke  Uiem,  nor 
any  example  mvite  them,  to  disloyalty  or  di»- 
obedieftce. 

But  what  is  it  then,  that  hath  bred  this  mis- 
aaderstanding  betwixt  the  king  and  his  people? 
Ilow  is  it,  tltat  having  so  good  a  kmg  we  have 
so  much  to  complain  of?  Why,  we  are  told  of 
the  son  of  Solomon,  that  he  was  a  prince  of  a 
tender  heart;  and  yet  we  see,  by  the  advice  of 
violent  counsellors,  how  roi%h  an  answer  he 
gave  to  his  people.  '  Tlwt  hb  finger  should 
*  be  as  heavT  as  his  fiuher's  loins,'  was  not  his 
owo,  but  the  voice  of  some  persons  about 
hisi,  that  wanted  the  gravity  and  moderation 
requisite  for  the  counsellors  of  a  young  king. 
I  love  not  to  press  allegories  too  fiur ;  Iwt  the 
resemblance  of  Job's  storv  with  ours  holds  so 
well,  that  I  cannot  but  observe  it  to  yon.  It 
plei^ed  God  to  give  his  enemy  leave  to  afflict 
bin  more  than  once  or  twice,  and  to  take  all 
he  had  firom  him ;  and  yet  he  was  not  provoked 
to  rebel  so  much  as  wnh  his  toagoe;  though 
ho  had  no  very  good  example  of  one  that  iay 
very  near  faaao,  and  fislt  not  half  that  which  te 
aufiered.  I  hope  his  majesty  will  imitate  God 
in  cbe  benigner  parts  too:  and  as  he  was  severe 
to  Job  only  while  he  discoarsed  with  another 
conoemiog  him,  bnt  when  he  vouchsafed  to 
speak  biottelf  to  him,  began  to  rebuke  tboae 
who  bad  mistaken  and  mis-budged  his  ease^  and 
to  restore  the  patient  man  to  his  fiMrmer  pros- 
perity ^  so  now,  that  his  majesty  had)  admitted 
us  to  his  presence,  and  spoken  face  to  &oe  with 
us,  I  doubt  not  but  we  shall  see  fiurer  days,  and 
be  as  rich  in  the  poiseaion  of  oar  own  as  ever 
we  were. 

I  wonder  at  those  that  seem  to  doubt  the 
flocoess  of  this  parUament,  or  that  the  mison- 
dcfstandiog  betireca  the  kiag  and  bis  p«oplo 


should  last  any  longer,  now  they  are  so  happily 
met.  Ills  nwjesty's  wants  are  not  so  great  oat 
that  we  may  find  means  to  supply  knm ;  nor 
our  desires  so  uareasonable,  or  so  incompatible 
with  government,  but  that  his  majesty  may  well 
satisfy  them.  For  our  late  experience,  I  hope, 
will  teach  us  what  rocks  to  shun  and  how  ne» 
cessary  the  use  of  moderation  is :  and  for  his 
majesty,  he  has  had  experience  enough,  how 
that  prospers  which  h  gotten  without  the  con« 
current  good-will  of  his  people:  Never  more 
money  taken  from  the  subject;  never  moro 
went  into  the  exchecioer.  if  you  look  upon 
what  has  been  paid,  it  is  more  than  ever  the 
people  of  England  were  wont  to  pay  in  such  a 
time :  If  we  look  upon  what  has  been  effected 
therewith,  it  shews  as  if  never  king  had  been 
worse  supplied.  So  that  we  seem  to  have  en* 
deavoured  the  filling  a  sieve  with  water.  >Who* 
soever  gave  advice  for  these  courses,  has  made 
good  tl^  saying  of  the  wise  man;  '  qui  contor* 
'  bat  domum  suam,  possidebit  ventum.'  By 
new  ways  they  think  to  accomplish  wonders;, 
but  in  truth  they  grasp  the  wind,  and  are  at 
the  same  time  cruel  to  us,  and  to  the  king  too. 
For  if  the  commonwealth  flourish,  then  he  that 
hath  the  sovereignty  can  never  want,  nor  do 
amiss ;  so  as  he  govern  not  according  to  the 
interest  of  others,  but  go  the  shortest  and  the 
safest  ways  to  his  own,  and  the  common  good* 
The  kin^  of  thb  nation  have  always  govern* . 
ed  by  parhameats;  and  if  we  look  upon  the' 
success  of  things  since  parliaments  were  laid 
by,  it  resembles  that  of  the  Grecians, 

<  £x  illo  floere  et  retro  sobhipsa  relerri 
*ReaDanaom* 
especially  on  the  subject's  part.  For  thoogh 
the  king  hath  gotten  little,  they  hav6  lost  alL-— 
But  bis  majesty  shall  hear  the  truth  firom  us,  and 
we  shall  make  appear  the  errors  of  those  di- 
vines, who  would  persoade  os,  that  a  monarch 
must  be  absolute,  and  that  he  maj  do  all'dnags 
ad  Ukiham ;  receding  not  only  from  their  text 
(though  that  be  a  wandering  tfio)  hot  from  the 
way  their  own  profiession  might  teach  them, 

*  state  super  vias  andquas,'  and  *  remove  not 

*  the  antient  bounds  anid  kiid-marks  which  our 
<  fathers  have  sec'  If  to  he  absolute  were  to 
be  restrained  by  no  kws,  then  can  no  kinc  ie 
Christendom  be  so;  for  they  all  stand  obliged  to 
Uie  laws  ChristiaB,aad  we  ask  aomoret  for  to 
this  piltar  are  our  privileges  fixed,  our  kings  at 
thor  coronatagn  taking  a  sacred  oath  not  to  inf- 
ringe then. 

I  am  sorrv  these  men,  take  ao  more  care  to 
gak  ear  belief  of  thinet,  whidi  they  te&  as  for 
oor  soel's  beakb ;  while  we  know  theos  so 
manifestly  in  the  wrong,  in  that  which  ooa- 
oems  the  liberties  and  privfleges  of  the  sub- 
jects of  £B|^famd: .  bat  they  gain  preferment, 
and  then  *tm  no  snatter,  thoo|h  they  neitber 
believe  tbemsehes,  nor  are  believed  by  others. 
But  since  tbev  are*  so  ready  to  let  loose  the 
conscience  of^  their  kings,  we  are  the  more 
carefol  to  provide  for  our  protection  against  tbb 
pulpit  law,  by  declaring  and  reiafoicing  the  omn 
nicipail  laws  of  this  kuiidoa. 
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It  is  worth  observing,  how  new  this  opioion 
is,  or  rather  this  way  of  ruling,  even  among 
themselves.  For  Mr.  Hooker,  who  sure  was 
no  ri:fractory  man,  (as  they  term  it)  thinks  that 
the  iin^c  government  was  arbitrary,  *  till  it  was 
'  found,  ttiat  to  live  by  one  man's  will,  became 
'  the  cause  of  all  men*s.  misery '  (these  are  his 
words) :  concluding,  that  this  was  the  original 
of  inventing  laws.  And  if  we  look  farther  back, 
our  histories  will  tell  us,  that  the  prelates  of  this 
kingdom  have  often  been  the  mediators  be- 
tween the  king  and  his  sul^ects,  to  present  and 
to  pray  redress  of  their  grievances;  and  had  re- 
ciprocally tiien  as  muchluve  and  reverence  from 
the  people. 

But  these  preachers,  more  active  than  their 
predecessors,  and  wiser  than  the  laws,  have 
found  out  A  better  form  of  government.  The 
'king  must  be  a  more  absolute  monarch  than 
any  of  his  predecessors;  and  to  them  he  must 
owe  it,  though  in  the  mean  time  thev  hasard 
the  hearts  o(  his  people,  and  involve  him  in  a 
thousand  difficulties ;  for  suppose  this  form  of 
government  were  inconvenient,  and  yet  this  is 
but  a  supposition ;  for  these  500  years,  it  bath 
not  only  maintained  us  in  safety,  but  made  us 
victorious  over  other  nations :  but,  I  say,  sup- 
poise  they  have  another  idba  of  one  more  con- 
venient, we  all  know  bow  dangerous  innovations 
are,  though  to  the  better:  and  what  hazard 
those  prinoes  must  run,  that  enterprize  the 
change  of  a  long  established  government.  Now, 
of  all  our  kings  that  have  gone  before,  and  of 
all  that  are  to  succeed  in  this  happy  race,  why 
should  so  pious  and  so  good  a  king  be  exposed 
to  this  trouble  and  hazard  i  besides  that,  kings 
80  diverted  cati  never  do  'any  great  matter 
abroad. 

But  while  these  men  have  thus  bent  their 
wits  against  the  laws  of  their  country,  whether 
they  have  neglected  their  ot\'n  province,  and 
what  tares  are  grown  up  in  the  field  which  they 
should  have  tilled,  I  leave  to  a  second  consider- 
ation ;  not  but  tliat  religion  ouglit  to  be  the  first 
thing  in  our  purposes  and  desires;  but  that 
which  is  fir»t  iu  dignity,  is  not  always  to  precede 
in  order  of  time,  for  well-being  pui-ports  a  being. 
And  the  first  iiopediment  which  men  naturally 
endeavour  to  remove,  is  the  want  of  these  things, 
without  which  they  cannot  subsist.  God  first 
assigned  to  Adam  maintenance  of  life,  and 
gave  him  a  title  to  the  rest  of  the  creatures,  be- 
fore he  appointed  a  law  to  observe.  And  let 
me  tell  you,  if  our  adversaries  have  any  such  de- 
sign, as  there  is  nothing  mare  easy  tium  to  im- 
pose religion  on  a  people  deprived  of  tbeir  li- 
berties ;  so  there  is  nothing  more  hard  than  to 
do  the  same  upon  freemen. 

And  therefore,  Mr.  Speaker,  I  conclude  with 
ibis  motion,  that  there  may  be  an  order  present- 
ly made,  that  tlie  first  thing  this  house  will  con- 
sider of,  shall  be  the  restoring  this  nation  in  ge- 
aeral  to  its  fundamental  and  vital  liberties,  Uie 
property  of  our  goods,  and  fireedom  of  our  per- 
sons ;  and  that  t|ien  we  will  further  consider  of 
the  supply  desired. — And  thus  we  shall  dis- 
charge the  trust  repoMd  in  us  by  those  that  seat 


us  hither :  his  m^esty  will  se^  that  we  make 
more  than  ordinary  haste  to  satisfy  hisdemsads; 
and  we  shall  let  all  those  know,  that  seek  to 
hasten  the  matter  of  supply,  that  they  will  lo  fv 
delay  it,  as  they  give  interruption  to  the  fonser 


Aftekwarps  the  House  of  Commons  took 
the  affair  directly  under  consideration,  in  call* 
iiig  those  Judges  to  an  account,  who  bad  gtnii 
their  Opinions  for  the  Ship-M oney ;  at  which 
time  Lord  Fdlklund  delivered  hinudf  io  the 
following  manner : 

Mr.  Speaker ;  The  constitution  of  thu  cocb- 
monwealth  hath  establisbed,  or  rather  endea* 
voured  to  establish  to  us  the  security  of  our 
goods,  and  the  security  of  those  Uws  wbid 
would  secure  us  and  our  goods,  by  appoiotio; 
for  us  Judges,  so  settled,  so  sworn,  that  thtre 
can  be  no  oppression,  but  they  of  necewt; 
must  be  accessary;  since  if  they  neither  deny 
nor  delay  us  justice,  which  neitKer  for  the  great 
nor  httle  seal  they  ought  to  do,  the  greatest  per- 
son in  this  kmgdom  cannot  continue  tlie  leatt 
violence  upon  the  meanest.  But  this  secuitj 
hath  been  almost  our  ruin ;  fi)r  it  bath  bcea 
turned,  or  rather  turned  itself  into  a  battery 
against  us :  and  those  persons  who  should  hiTc 
been  as  dogs  to  defend  the  sheep,  have  been  as 
wolves  to  worry  them. 

These  Jud^,  to  instance  not  them  onlyt  bat 
their  greatest  crime,  have  delivered  an  opinion, 
and  judgment  in  an  extra-judicial  manner,  that 
is,  such  as  came  not  within  their  cogoizance, 
they  being  judges,  and  neither  pfailo6ophers,Qor 
politicians.  In  which  when  that  is  so  absolute 
and  evident,  the  law  of  the  land  ceases;  aodot 
general  reason  and  equity,  by  which  oartictilar 
laws  at  first  were  frafaed,  returns  to  bis  throoe 
and  government,  wh^re  m/ui  popuU  becomes 
not  only  fuprema,  but  tola  Ux  ;  at  which,  acd 
to  which  end,  whatsoever  should  dispense  vitb 
the  king,  to  make  use  of  any  money,  dispesxs 
with  us  to  make  use  of  his,  and  one  anodKrs. 
In  this  judgment  they  contradicted  bodi  maoj 
and  learned  acts  and  dedaratioos  of  parlia- 
ments; and  those  in  this  very  case,  in  this  to; 
reign :  so  that  for  them  they  needed  to  bare 
consulted  with  no  other  record,  but  with  their 
memories.  8.  They  have  contradicted  appa- 
rent evidences,  by  supposing  migfat]^  snd  uiubi- 
nent  dangers,  in  tna  most  serenej  qmety  «nd  bl- 
cion  days  that  could  potsibly  be  imagined,  a  wf 
contemptible  pirates  being  our  mostibrmidaUe 
enemies,  and  there  being  neither  prince  oor 
state,  with  whom  we  had  not  either  alliaoceor 
amity,  or  both.  3.  They  contradict  the  wni  it- 
self, by  supposing  that  supposed  danger  to  he 
so  sudden,  that  it  wouM  not  stay  iot  a  paritt- 
ment,  which  required  but  forty  days  stay,  sod 
the  nrrit  being  in  no  such  haste,  but  being  coo- 
tent  to  stay  sevftn  times  over. 

It  seemed  nnerally  strange,  Aat  they  »» 
not  the  bw  which  all  men  else  saw  bat  then- 
selves.  Yet  though  this  begot  the  more  genenl 
wonder,  three  other  particulars  begot theisflj 
genend  iadigoMioat    Wheo  ibey  had  ittoni 
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s^  the  kiog,  the  sole  power  in  Decessity,  tlie 
sole  judgment  of  necessity,  and  by  that  enabled 
him  to  take  both  from  u»,  what  he  would,  when 
he  would,  and  how  he  would,  they  yet  conti- 
nued to  persuade  us,  that  they  had  left  us  our 
liberties  and  our  properties.  And,  which  I 
confess  moved  most,  tiiat  by  the  trausforoiation 
of  us  from  the  state  of  free  subjects  (a  good 
phrase  under  Dr.  Ileylin's  favour)  unto  that  of 
villains^  they  disable  us  by  legal  and  voluntary 
supplies  to  express  our  affections  to  his  majesty, 
and  by  that  to  cherish  hib  to  us,  that  is,  by  par- 
liaments. 

The  cause  of  all  the  miseries  we  have  suf- 
fered, and  the  cause  of  all  the  jealousies  we 
have  had,  that  we  should  yet  suffer,  is.  That  a 
most  excellent  prince  hath  been  most  infinitely 
abased  by  his  judges  telling  him,  that,  By 
policy  he  might  do  what  he  pleased. 

We  roust  now  be  forced  to  think  of  abolishing 
of  our  grievances,  and  of  taking  away  this  judg- 
ment and  these  judges  together,  and  of  regulat- 
ing their  successors  by  theur  exemplary  punish- 
ment. 

Hereupon  the  Opinions  of  the  Judges,  the 
Ship- Writs,  and  the  Judgment  against  Mr. 
Hampden  being  read  openly  in  the  house  on 
Monday,  Dec.  7, 1640,  after  long  debate  these 
four  several  votes  were  agreed  to  by  the  hoase, 
nem.  con. 

1.  That  the  chai^ge  imposed  upon  the  sub- 
jects for  the  providing  and  furnishing  of  sliips, 

and  the  assessment  for  raising  of  money  for 
tbat  purpose,  commonly  called  Ship^Mouey, 
tre  against  the  laws  of  the  realm,  the  subjects 
right  of  property,  and  contrary  to  former  reso- 
lutions in  parliament,  and  to  the  Petition  of 
Right. 

2.  That  the  extrajudicial  Opinions  of  the 
judges,  published  in  the  Star-Chamber,  and  in- 
rolled  ia  the  Courts  at  Westiiiinster,  in  kac 
verba : 

The  Case, 
'  C.  R,  ;--When  the  good  and  safety  of  the 
'  kingdom  in  general  is  concerned,  and  the 

*  whole  kingdom  in  danger,  whether  may  not 
'  the  king  by  writ  under  the  great  seal  of  £ng- 

*  land,  command  all  the  subjects  in  this  kingdom 

*  at  their  charge  to  provide  and  furnish  such 

*  number  of  Ships,  with  men,  victual,  and  mani- 
'  tion,  and  for  such  a  time  as  be  shall  think  fit, 
'  for  the  defence  and  safe-guard  of  the  kingdom 

*  from  such  danger  and  peril,  and  by  law  com- 
'  pel  the  doing  thereof,  in  case  of  refusal  or 
'  refractoriness ;  and  whether  in  such  case  is 
'  not  the  king  the  sole  judge  both  of  the  danger, 
'  and  when  and  how  the  saipe  is  to  be  prevented 
'andavoided?— C.  E.' 

Their  Opinioks. 
'May  it  please  ^our  most  excellent  majesty, 
'  W^e  have  according  to  your  majesty's  com- 
'  mand,  severally,  and  every  man  by  himself, 
'  and  all  of  us  together,  taken  into  serious  con- 
'  sideration  the  case  and  questions  signeil  by 
'your  majesty,  and  inclosed  in  your  letter: 

*  And  we  are  of  opinion,  tbat  mh%u  the  good 


'  and  safety  of  the  kingdom  in  general  is  con- 

*  ceVned,  and  the  whole  kingdom  in  danger. 
'  your  majesty  may  by  writ  under  the  great  sen! 
'  of  England,  coinnnind  all  the  subjects  of  this 
'  your  kingdom,  at  their  charge  to  provide  and 
'  furnish  such  number  of  Ships,  with  men, 
'  victual,  and  mun  tion,  and  tor  such  time  as 

*  your  majesty  shall  think  fit  for  the  defence  and 

<  safeguard  of  the  kingdom  from  such  danger 
'  and  peril ;  and  that  by  law  your  mnjesty  may 
'  compel  the  doing  thereof  in  case  of  refusal  or 

*  refractoriness.  And  we  are  also  of  opinion, 
'  that  in  such  cnse  your  majesty  is  the  sole 

*  judge  both  of  the  danger,  and  when  and  how 

*  the  same  is  to  be  prevented  and  avoided  :' 

In  the  whole,  and  in  every  part  of  them,  are 
against  the  laws  of  the  redim,  the  right  of  pro- 
perty and  the  liberty  of  the  subjects,  and  con- 
trary to  former  resolutions  in  parliament,  and 
to  the  Petition  of  Ri^ht. 

3.  That  the  Writ  following  in  hac  vfrba^  wh. 

*  Charles  by  the  grace  of  God,  king  of  England, 

*  Scotland,  France  and  Ireland,  defender  of  the 

*  faith,  &c.  To  our  right  trusty  and  well- 
'  beloved  counsellor,  TIhmtirs  IokI  Coventry, 
'  keeper  of  our  great  seal  of  England,  greeting. 

*  These  are  to  will, and  require  yon,  that  for  the 

<  safeguard  of  the  seas,  and   defence  of  the 

*  realm,  you  issue  forth,  or  cause  to  be  issued 

<  forth  of  our  h  gh  court  of  chancery  tliese  enso- 

*  ing  writs  in  the  form  following,  with  duplicates 

*  of  them,  under  our  great  seal  of  England',  unto 
'  the  counties,  cities,  towns,  ^nd  places  here- 

*  after  ensuing,  and  for  so  doing  this  shall  be 

*  your  warrant  :*  And  the  other  Writs  com- 
monly called  the  Ship- Writs,  are  against  the 
laws  of  the  realm,  the  right  of  property,  and 
tlie  liberty  of  the  subjects,  and  contrary  to 
former  resolutions  in  parliament,  and  to  the 
Petition  of  Right. 

4.  That  the  Judgment  in  the  Exchequer  in 
Mr.  Hampdcn*s  case,  a  transcript  whereof  fol- 
loweth  in  hac  verba :  (viz.  '  Quod  separalia 
'  brevia  praedicta  et   retorna    eomndem,    ae 

*  schedul.  praediet.  eisdem  annexat.  ac  materia 
'  in  eisdem  content,  sufficien.  in  lege  exist,  ad 
'  pref.  Job.  Hampden  de  praedictis  viginti  ^o)i- 
'  dis  super  ipsum  in  forma  et  ex  causa  prxd. 
'  asseffiis,  onemnd)  Ideo  con&ideratum  est  per 
^  eosdem  barones,  quod  pra*d.  Johannes  Uanip- 
'  den  de  eisdem  viginti  solidis  oneretur,  et  indc 

*  satisfaciat)'  in  the  matter  and  substance 
thereof,  and  in  that  it  was  conceived  that  Mr. 
Hampden  was  any  way  chargeable,  is  against 
the  laws  of  the  realm,  the  right  of  property,  the 
liberty  of  the  subjects,  and  contrary  to  former 
resolutions  in  parliament,  and  to  the  Petition  of 
Right. 

These  votes  were  afterwards  transmitted  by 
the  house  of  commons  to  the  lords,  and  deliver- 
ed, by  Mr.  St.  John  (aftenvards  his  majesty's 
solicitor-general)  at  a  Conference  of  both  houses 
of  parliament,  held  16  Car.  1640. 

Mr.  St.  John  addressed  himself  to  the  lords 
as  follows : 
My  lords ;  The  knights,  citizenS|  and  bni^ 
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gesies  of  the  commons  house  have  entrasted  me 
with  1^  message  to  your  lordships  of  a  general 
luid  very  high  concernment ;  so  general,  that 
the  whole  body  of  the  kingdom^  both  peers  and 
people,  are  interested  in  it ;  of  so  high  a  conse* 
quence,  as  that  there  is  nothing  tliat  can  cou- 
oem  us  nearer.--It  is  one  of  the  grdndia  regni ; 
fo  great,  as  that.I  shall  not  need  to  present  it 
to  your  lordships  in  a  magnifying  glass ;  it  will 
appear  too  big  in  its  own  dimensions^  It  is 
not  that  Ship-money  hath  been  levied  upon  us; 
but  it  is  that  richt  whereby  Ship-money  is 
claimed,  which,  if  it  be  true,  is  such  as  that 
makes  the  payment  of  Ship-money  the  gift  and 
earnest  peony  of  all  we  have.  It  is  not  that 
our  persons  have  been  imprisoned  for  pavment 
of  Ship-money,  but  that  our  persons,  and  (as  it 
u  conceived^  our  lives  too^  are,  upon  the  same 
grounds  of  ww,  delivered  up  to  bare  will  and 
pleasure.  It  is  jthat  our  butn-nght,  our  ances- 
tral ri^ht,  our  condition  of  continuing  free  sub- 
jects, IS  lost ;  that  of  late  there  hath  been  an 
endeavour  to  reduce  us  to  the  state  of  villainage, 
oay  to  a  loWer.  It  is  true,  the  lord  might  tax 
his  villain  de  haute  et  de  basse,  might  uke  all 
his  lands  and  goods ;  the  villain  had  no  property 
against  the  lord,  the  villain  he  could  not  ire  qtito 
voluit,  he  had  no  liberty  of  person,  the  lord 
might  imprison  him  at  his  pleasure:  but  the 
villain's  life  was  his  own,  and  not  his  lord's,  the 
law  secured  him  that.  But,  m^  lords,  as  the 
law  stands  now  declared,  it  is  disputable  whe- 
ther it  doth  so  much  for  us.. 

My  lords,  the  subject  of  this  message,  is  to 
present  the.sense  of  the  commons  to  your  lord- 
ships; that  the  laws  of  the  realm  instituted  at 
first,  and  freely  assented  unto,  and  chosen  by 
their  ancestors  for  the  preservation  of  them- 
selves and  us  their  descendants,  in  our  persons, 
lives  and  estates,  have  been  of  late  entrusted 
unto  such  hands,  as  have  endeavoured  to  force 
upon  them  a  contrary  end  to  that  for  which 
they  were  ordained;  from  defensive  to  turn 
them  to  offensive ;  and  instead  of  protecting 
lis,  to  make  the  laws  the  instrument  of  uking 
from  us  all  we  have.  Those  carriages  which 
have  produced  this  sense  of  the  commons,  I  am 
commanded  at  this  present  to  declare  to  your 
lordships.  They  are  certain  extra-judicial  opi- 
nions delivered  by  the  judges  at  several  times ; 
the  one  in  November  1635,  the  other  a  year 
after,  in  February  1636.  The  Ship- Writs,  that 
have  issued  to  all  the  counties  of  England  for 
these  many  years  last  past  without  intermis- 
sion :  the  principal  thing  in  these  writs  which  I 
am  to  present  to  your  lordships,  is  not  the 
charge  and  burden  which  hath  been  thereby 
imposed  upon  the  subjects,  though  that  be 
great,  but  the  declarations  in  them  of  the  law, 
and  of  the  right  whereby  this  burden  may  be 
imposed. — The  last  is,  the  Judgment  in  Master 
Hampden's  case  in  the  exchequer  upon  these 
Ship-Writs. 

My  lords,  the  two  last,  that  is,  the  Ship-Writ 
and  the  Judgment,  because  they  are  very  long, 
I  am  only  to  open  them  without  reading,  and 
t»  deliver  them  to  your  lordship;  the  other  two, 


I  am  to  read  themi  and  then  to  deliver  to  yow 

lordships. 

The  first  Ofiniov  in  November  1635,  wa4 
read  as  followetb : 

I  am  of  opinion,  that  as  where  the  benefit 
doth  more  particularly  redound  to  the  good  of 
the  ports  or  maritione  parts,  as  in  case  of  pi- 
racy or  depredations  upon  the  seas,  there  the 
charge  batii  been,  and  may  be  ktwC^lly  im- 
opon  them  according  to  precedents  of 
ler  times;  so  where  the  good  and  safety 
of  the  kinedora  in  general  is  concerned,  and 
the  whole  Kingdom  in  danger,  (of  which  hk 
majesty  is  the  only  judge)  &ere  the  charge  of 
the  defence  ought  to  be  bom  by  all  the  realm. 
This  I  hold  agreeable  both  to  law  and  reason. 

M^  lordsy  these  opinions  were  delivered  by 
the  judges  severally  and  murt,  thev  were  pro- 
cured by  the  solicitation  ofmy  lord  Vinch.  1  be 
judges,  as  he  severally  procured  their  bands, 
were  by  him  enjoined  secrecy:  accordingly 
these  opinions  walked  in  the  dark  for  a  year 
and  upwards.  Afterwards  the  procurer  of  them, 
my  lord  Finch,  liked  them  so  well,  as  that  ba 
presumed  to  deliver  them  to  his  majesty.  By 
his  procurement,  a  letter  was  directed  from  hk 
majesty  to  the  judges,  for  the  delivery  of  their 
opmions  in  these  and  some  other  additfonais. 
The  former  that  hath  been  read  is  more  mo- 
dest ;  it  is  only  that  his  majesty  is  the  sole  jad^e 
of  the  danger,  and  that  the  inland  as  well  as 
the  maritime  towns  are  chargeable  to  the  de- 
fence of  the  kingdom. — It  is  not  declared  ia 
these,  that  this  chaise  may  be  imposed  by  hi$ 
majesty  alone;  for  the  expression  is  only,  that 
the  charge  may  lawfully  be  imposed  ;  ny  not  ! 
by  whom. — In  the  other  opinions  th^j  procetd  ' 
a  mah  ad  pejus,  and  speak  plain  finglish,  whit  b  ; 
followeth  in  hoc  oerha :  , 

The  Case.  , 

C.  K.    When  the  good,  and  the  ease  and  ' 
safety  of  the  kingdom  in  general  is  concerned,   i 
and  the  whole  kingdom  in  danger,  whether  may   I 
not  the  king,  by  writ  under  the  great  seal  of  i 
England,  command  all  the  subjects  in  this  kiog- 
dom,  at  their  charge,  to  provide  und  fumiSi 
such  number  of  ships  with  men,  victoals  aad 
ammunition,  and  for  such  time  as  he  should 
think  fit,  for  the  defence  and  safegaard  of  the   , 
kingdom  from  such  danger  and  peril ;  and  br 
law  compel  the  doing  thereof,  in  case  of  reiiisal 
or  refi*actorine8S?  and  whether  in  such  case,  is 
not  the  king  the  sole  judge,  bptb  of  the  dangr*, 
and  when  and  how  the  same  is  to  be  preveitteil 
and  avoided  ? 

The  Judces  Answer. 
May  it  please  your  excellent  majesty,  we 
have,  according  to  your  majesty's  command, 
severally,  and  every  man  by  himself,  and  all  of 
us  together,  taken  into  serious  consideration  the 
case  and  questions  signed  by  your  majesty,  and 
inclosed  in  your  royal  letter ;  and  we  are  of 
opinion,  that  wh£n  the  good  and  safety  of  the 
kingdom  in  general  is  concerned,  and  the  whole 
kiogdoia  is  ia  danger,  your  nuyesty  may  by 
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writ  under  the  great  seal  of  England,  command 
all  the  tubjects  of  this  vour  kingdom  at  their 
charge  to  provide  and  turnish  such  number  of 
ships,  with  m€Q,  victuals  and  aiiimunitioo,  aud 
for  such  time  as  your  majesty  shall  tlunk  fit, 
for  the  defence  and  safeguard  of  the  kingdom 
from  such  danger  and  peril ;  and  that  by  law 
your  majesty  may  compel  the  doing  thereof,  in 
€:ase  of  refusal  or  refractoriness :  and  we  are 
also  of  opinion,  that  in  such  case  your  majesty 
is  tlie  sole  judge,  both  of  the  danger,  and 
when  and  how  the  same  is  to  be  prevented  aud 
avoided. 

These  Opinions  were  subscribed  by  all  the 
Judges  in  Serjeants-Ian-Hall ;  they  were  after- 
wards published  in  the  Stiir-Chamber,  that  the 
subjects  might  take  notice  of  them ;  and  that 
they  might  never  be  forgotten,  they  are  enrolled 
in  all  the  courts  of  Westmin&ter-ilall,  in  '  pcr- 
*  petuaui  rei  memoriam/  Your  lordships  will 
be  pleased  to  give  me  leave  to  repeat  them  in 
their  plain  and  ic^l sense,  which  t  conceive  to 
be  thus :  That  his  majesty,  as  oflen  as  himself 
pleaseth,  may  declare  that  the  kingdom  is  in 
danger;  that  so  oflen,  for  prevention  of  such 
danger,  his  majesty,  by  his  writ  under  the  great 
•«al  of  England,  may  alter  the  property  of  the 
subjects  goods,  without  their  consent  in  parlia- 
ment, and  tliat  in  such  proportion  as  his  ma- 
jesty shall  think  fit ;  ana  besides,  the  altering 
of  the  property  of  their  goods,  for  the  prevention 
of  such  danger,  may  deprive  them  of  the  liberty 
of  their  persons,  and  ot  theur  lives,  and  that  in 
auch  manner  as  himself  shall  please. 

1.  The  first  of  these,  viz.  That  his  majesty 
may  declare  the  danger  as  often  as  he  pleaseth, 
is  made  good  in  these  words,  That  the  king  is  the 
sole  judfse  of  the  danger,  and  when  the  same  is 
to  be  prevented  and  avoided.  2.  The  second, 
rliat  so  often  he  may  alter  the  property  of  the 
5ubiects  goods,  without  consent  in  parliament, 
in  these  words.  Thai  his  majesty  may,  by  writ 
under  the  seal  of  England,  command  and  com- 
pel all  the  subjects  of  the  realm,  at  their  charge, 
to  provide  and  furnish  ships.  3.  That  this  may 
be  in  what  proportion  his  majesty  shall  please, 
in  these  words ;  that  his  majesty  may  command 
them  to  provide  and  furnish  such  number  of 
•hips,  with  men,  victuals,  and  ammunition,  and 
fur  such  time  as  his  majesty  shall  think  fit.  4. 
I'he  last,  vii.  that  which  concerns  our  persons, 
in  thtse  two  clauses :  1.  That  his  majesty  in 
case  of  refractoriness  may  compel  the  doiug  of 
it.  This  compnlsion  in  case  of  refractoriness 
tnd ades  the  person  as  well  as  the  estate ;  nay, 
it  sounds  more  iu  the  personality  than  otherwise. 
For  the  other,  viz.  whether  this  personal  com- 
pulsion may  extend  so  far  as  to  life,  i  humbly 
leave  it  to  your  lordships  consideration,  upon 
the  other  clause;  that  is,  that  his  mi^esty  is  the 
•oie  judge  of  such  danger,  and  when  and  how 
the  same  is  to  he  prevented:  whetlier  llje 
words,  <  liow  it  is  to  be  prevented,*  in  this  case 
of  personal  compulsion,  doth  not  leave  tlie 
maimer  of  it  wholly  in  his  majesty's  breast. 

My  lords,  if  these  Opinions  extend  only  to 
6hip-Money,  it  is  Qoough ;  his  msjesty  takes 
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what  he  will,  and  when  he  will.  If  nil  be  taken 
to  day,  and  afterwards  by  descent  or  my  own 
labour  I  got  a  new  stock  or  livelihood,  that  is 
no  more  mine  than  the  former,  so  that  there  is 
no  property  left  unto  the  subject,  thou;;h  the 
Opiuious  go  no  further.  But,  my  lords,  Sliip- 
Aloney  is  not  the  whole  extent  of  them ;  $hi}>- 
Money,  by  these  Opinitm**,  is  not  due  by  any 
peculiiu-jiy  iu  Ship-Money  ;  bui  Ship-Money  it 
therefore  due,  bccau&e  his  majesty  is  the  sole 
judge  of  the  danger  of  the  l^iugdom,  and  when 
and  how  the  same  is  to  be  prevented  ;  because 
his  majesty,  for  the  defence  of  the  kingdom, 
may  at  his  will  and  pleasure  charge  the  people. 
This  is  -  the  ^ound,  and  upon  the  same  reason 
the  compulsion  may  be  as  well  for  the  making 
and  maintaining  Castles,  forts  and  bulwarks, 
making  of  bridges,  for  irunsporting  his  armies, 
for  provision  of  wages  and  victuals,  for  soldiers, 
for  horses  and  carriages  :  it  may  be  multiplied 
in  infinitum, — It  may  be  done  when  the  good 
and  safety  of  the  kingdom  is  concerned ;  thij 
extends  to  all  tilings,  and  at  all  times  :  *  Quia 
'  jacet  in  terra,  non  habet  unde  codet.' 

If  these  opinions  be  law,  I  humbly  leave  it  to 
your  lordships  considerations,  w  hether  the  go- 
vernment be  not  *  imperium  legibus  solutuin.* 
The  next  thing  I  shall  offer  to  your  lordships  is 
the  Ship-Writs :  a  transcript  of  one  of  them  di- 
rected to  the  sheriff  of  Dorsetshire,  I  shall  deli- 
ver ;  all  the  rest  being  of  the  same  form.  Be- 
cause the  writ  is  long,  I  shall  open  it  briery  ;- 
it  is  to  tliis  effect.  There  is  a  declaration  in  it, 
that  *  salus  regni  periclitnbatur :'  Tha(  the 
safety  of  the  kingdom  was  in  danger.  Tliere- 
fore  the  inhabitants  of  the  several  counties  are 
coimnanded,  for  the  defence  of  die  kingdom, 
for  the  custody  of  the  seas,  for  the  safeguard  of 
the  merchants  from  piracy  inward  and  outward, 
that  they  should  provide  a  ship  of  wur,  furnish- 
ed  with  guns,  gunpowder,  double  tackle,  aud 
all  other  necessaries ;  and  this  thip  thus  furnished 
at  a  day  set,  to  be  brought  to  PortsmooUi,  to  be 
provided  fur  S6  weeks  of  mariners  wages,  vic- 
tuals and  other  necessaries :  and  for  tlie  doing 
of  tliis,  autliority  is  given  to  the  sheriQs  of  the 
several  counties,  to  assess  every  one  of  the  in- 
liabitants  <  secundum  statum  et  facultates  suas,' 
according  to  their  estates  and  means ;  and  fur- 
ther power  given  him,  by  disiniining  and  selling 
of  the  distress,  to  levy  these  monies ;  ^  si  con^ 
'  trarios  invenerit,'  then  to  impri&on  their  (per- 
sons :  And  further  declares,  that  all  this  may 
be  done,  *  secundum  legem  et  con«iuetudineiB 
*  regni.'  The  sense  I  conceive  is  brieflv  thus  i 
Tliai  by  the  laws  of  the  kingdom,  when  his  ma-' 
jesty  shall  declare  that  the  kingdom  is  in  danger, 
he  may  alter  the  property  of  the  subjects  goods, . 
and  imprison  their  persons;  nay,  that  not  only 
his  majesty,  but  the  sberifi»  may  imprison  their 
persons.  By  the  law  the  lord  mii^ht  imprison 
his  villain,  but  could  not  transfer  that  power  to 
th<*  bailiff,  or  to  any  other ;  it  was  personals 
That  tlie  execution  of  this  power  over  the  pei^ 
sons  of  the  subjects  hath  gone  no  farther  tbaa 
their  imprisomnent,  whether  therein  we  be  not 
beholden  to  his  majesty's  gra^  and  goodness, 

4m 


12G7]    STATE  TRIALS,  13  Cii.  I.  IG^l.-^ThelOng  against  John  Hampden,  esq.  [12G^ 


nnd  tiotliing  at  all  to  the  opinions  of  the  judges^ 
1  leave  it  to  your  lord&hips  considerations. 

'1  lie  last  tiling  i^,  the  Judgment  in  the  Kxche- 
^utT,  in  the  13th  year  of  bis  now  majesty's 
rt  ign,  against  Mr.  Hampden.  The  Record  is 
very  long  :  1  sliall  briefly  open  it  to  your  lord- 
ibips.  Quarto  Aug.  11  Car.  there  issued  Ship* 
Writs  lo  the  several  counties;  amongst  the 
rest  to  the  county  of  Bucks.  The  sheri6f  as- 
sessed the  inhabitants;  some  of  them  madede- 
&uU,  and  did  not  pay.  Upon  a  Certiorari  out 
ttf  the  Chancery,  directed  to  the  bheriff,  he  cer- 
tifies the  persons  that  made  default,  together 
with  the  sums  assessed  upon  them.  From  the 
Chancery^  by  Mittimus,  these  certificate  were 
Knt  into  the  Excheouer,  to  the  intent  processes 
might  issue  against  tlie  defaulters.  A  Scire  Fa- 
cias issued  to  the  sheriff  of  Bucks,  who  there* 
upon,  amongst  other  returns,  returns  that  Mr. 
Hampden  had  been  assessed  SOf.  for  some 
lands  in  Stoke-Mandevillein  that  county,  which 
he  had  not  paid.  Mr.  Hampden  appeared, 
and  upon  his  appearance  demands  Oyer  of  the 
'  Ship- Writs,  and  the  other  proceedings.  After 
his  hearing  thereof,  and  understanding  the  con- 
tents, he  demurs  in  law,  that  is,  demands  the 
Judgment  and  Opinion  of  the  Judges,  whether 
this  writ  was  sufiicient  in  law,  and  to  force  him 
to  pay  the  said  205. 

This  being  a  great  and  general  case,  the  6a- 
lOQs  of  the  Exchequer  desired  the  assistance  of 
the  re»t  of  the  Judges,  who  did  join  accordingly. 
The  case  came  to  be  argued ;  tJiere  were  four 
arguments,  two  on  Mr.  Hampden's  side,  and 
two  on  the  other  side :  The  first  was  in  Mi- 
chaelmas Term,  afler  All-Hallontidc ;  and  all 
the  four  ai-guments  were  speeded  before  Christ- 
mas da^,  two  of  them  in  the  term;  and  no 
longer  time  could  be  procured  fi>r  the  rest,  but 
the  short  vacation  between  Michaelmas  Term 
and  Christmas.'  It  was  a  case  of  so  little  con- 
cernment, that  whereas  in  Westminster-Hull 
term  after  term  is  usually  given  to  argue  any 
demurrer,  this  must  be  argued  betwixt  All-Haf- 
Jontide  and  Christmas  througliout.  Afler  the 
arguments,  the  counsel  on  bothsides  were  com- 
ihanded  to  bring  before  the  Judges  the  records 
and  authorities  cited :  They  were  brought;  and 
for  the  ease  of  the  Judges,  many  of  them  on 
Mr.  Hampden's  part  were  abbreviated  on  the 
back  sides:  those  abbreviations  wei«  com- 
inanded  to  be  expounded.  Afterwards  the  case 
came  to  argument  at  the  bench ;  there  the  case 
was  judged,  and  by  the  greater  part  of  the 
Judges  Judgment  was  given  against  Mr.  Hamp- 
den. When  the  Judges  had  delivered  their 
opinions,  it  was  the  Barons  part  lo  give  Judg- 
ment ;  the  Judgmeui  was,  *  Quod  separalia 
'  brevia  predict'  et  retara'  eorundem  ac  scfae- 

*  dtdse  praedict'  eisdem  annex*  ac  materia  in  eis- 

*  dem  content'  sufficieo'in  legeexistuntad  pr«- 

*  fat  lira  Johauaem  Uatnpden  de  predict,  viginti 

*  sniidis  super  ipsum  in  forma  et  ex  causa  pne- 
'  dice,  assessis  onerand'  Ideo  considemitum  est 
'  per  eosdem  baron'  quod  predictuA  Johannes 
<  Hampden  de  eisdeoi -viginti  ftlidis  onerauun 

*  exiudc^satnfiar/ 


My  lords,  this  Judgment  is  a  full  and  plenary 
execution  of  the  former  opinions  of  the  Jodges^ 
and  of  the  Ship* Writs,  for  so  much  as  it  con- 
cerns our  propriety  :  It  wasgiven  in  Mr.  Hamp- 
den's case  only,  but  binds  all  the  sabjeccs ;  for 
so  binding  it  is,  as  that  an  honourable  person, 
Oow  in  my  eye,  in  a  case  depending  in  the 
KingVBenchy'was  denied  any  argument  or  de- 
bate, concerning  the  right  of  Ship-Money,  for  no 
other  reason  but  that  it  had  been  by  the  former 
Judgment  adjudged  already  in  the  Exchequer. 
My  lords,  these  extrajudicial  Opinions  of  the 
Judges,  these  Ship- Writs,  and  this  Judgment, 
are  those  carriages  which  have  introduced  this 
sense  of  the  commons,  That  the  fundamental 
laws  of  the  realm  concemiug  our  property  and 
our  persons  are  shaken. 

My  lords,  the  commons  have  taken  the  extr»* 
judicial  Opinions  published  and  enrolled,  ant* 
the  rest,  severally  into  consideration ;  they 
have  been  read  openly  in  the  house ;  and  after 
long  debate,  and  long  rather  in  consideration 
of  tne  greatness  of  the  matter  than  of  the  diffi- 
culty of  it,  they  came  to  vote ;  foar  several 
Votes  passed,  upon  them ;  the  Votes  passed 
without  so  much  as  one  negative  voice  to  any 
of  them.  The  Votes  were  in  substance.  That 
they  were  agkinst  the  laws  of  the  realm,  the 
right  of  the  property,  the  liberties  of  the  sab- 
ject,  contrary  to  the  former  resolutions  of  the 
parliament,  and  to  the  Petition  of  Right.  The 
extra-judicial  Opinions  enrolhed,  they  voted  iu 
the  whole,  and  every  part  of  them,  to  be  con- 
trarv  to  all  these ;  for  they  did  conceive,  that 
in  tnese  opinions  there  was  not  any  one  clause 
that  was  agreeable  to  the  law,  but  that  through- 
out they  were  contrary  to  the  laws. 

My  lords,  the  things  which  the  commons 
took  into  their  consideration,  before  they  pn>- 
ceeded  to  their  Votes,  were  tl»e  proceedings  ia 
the  parliament  held  3  Car.  when  the  Petition  of 
Right  was  framed.  The  conunons  weut  no 
higlier;  the  reasons  inducing  them  theicto 
were,  because  in  that  parliament  all  those  three 
had  been  debated,  property  of  goods,  liberty  of 
persons,  and  security  of  our  lives.  Two  of 
them,  that  is,  property  of  goods  and  liberty  of 
persons,  by  the  occasion  of  the  Cominissionft 
for  tlie  Loan,  and  the  instruction  wherewith 
these  conmiissioDs  were  accompanied  ;  that 
concerning  our  lives,  by  occasion  of  the  com- 
missions that  had  issued  for  the  executing  of 
Martial  Law.  They  conceive,  that  if  auy  tbin^ 
concerning  these  had  passed  both  houses  axKi 
his  majesty,  or  the  judgment  of  both  houses 
without  his  majesty,  it  would  be  in  v^io  to  look 
further,  that  it  would  be  actum  agere  r  Nay, 
my  lords,  they  had  farther  consideration,  that  n 
those  were  already  settled  in  that  pacJianenr, 
it  would  not  only  be  derogatory  to  the  jurisdic- 
tion of  parliament,  but  dangerous  to  look 
higher,  as  that  they  would  infer  a  delect  in 
those  proceedings^  and  cast  an  aspersion  upoa 
that  parliameat.  I  am  commanded  now  to 
present  to  your  lordships  consideration  thoie 
things  which  satiify  the  commons^  which  aie 
these  three : 


1269]        STATE  TRIALS,  13  Charles  I.  I637.^m  the  Case  (^Sh^Maney.      [1270 


1.  The  Commissions  for  the  Loans,  with  the 
instructions.  Q.  A  Commission  called  The 
Commi&sioa  of  Excise.  3.  An  addition  of  sav- 
ing, which  was  desired  by  your  lordships  to 
have  been  added  to  the  Pttition  of  Kigbt,  at 
the  time  of  the  framing  of  it. 

Tiie  case  upon  the  Commission  for  the  Loans 
^tandcth  thus :  13  Octob.  2  Car.  divers  Com- 
missions were  directed  to  sundry  commissioners, 
to  the  number  of  60  or  70  lords  and  gentlemen, 
in  tlie  several  counties  issued,  whereby  a  com- 
pulsory aid,  by  way  of  Loan,  was  required  of 
the  suuject :  The  causes  and  grounds  of  this 
command  arc  in  the  commissions  expressed  to 
be  these  :  The  king  found  the  crown  engaged 
in  a  war,  by  the  advice  of  both  houses  in  par- 
liiiment;  that  not  ouly  the  king^aud  the  sub- 
ject, but  also  his  allies  beyond  sea  were  in 
danger.  The  parts  beyond  se.i,  where  our 
cloth  is  vented,  and  from  whence  we  have  most 
of  our  provision  for  shipping,  were  endangered  ; 
his  majesty*^  treasures  were  exhausted,  and  his 
coflfers  empty.  A  parliament  had  been  sum- 
moned, but  no  supply.  Unavoidable  necessity 
both  at  home  and  abroad  multiplied  the  ene- 
mies. Great  and  mighty  preparations,  both  at 
sea  and  land,  threatened  tnc  kingdom  daily. 

Not  only  the  king's  honour,  but  the  safety 
and  very  subsistence  of  the  king  and  people, 
and  of  the  true  religion  abroad,  are  in  apparent 
danger  of  suffering  irrepardbly,  unless  not  only 
a  speedy,  but  also  a  present  stop  t>e  made ; 
which  cannot  admit  so  lung  delay  as  the  cal- 
ling of  a  parliament.  The  king  assured  on  the 
royal  word  of  a  king,  that  not  one  penny  should 
be  bestowed,  but  upon  those  public  services 
only  wherein  every  one  of  them,  and  the  whole 
body  of  the  kingdom,  their  wives,  childien,  and 
posterity,  have  ttieir  personal  and  common  in- 
terests. The  commissioners  diligence  com- 
manded, as  they  tendered  the  king's  honour 
and  safety  of  the  realm.  Here  '  salus  regni 
'  periclitabatur,'  the  whole  kingdom  was  in 
danger,  as  in  the  judges  opinions,  and  as  in  the 
ship-writs,  and  judgments  in  ^he  Exchequer. 
Nay,  my  lords,  further,  the  safety  and  very 
subsistence  of  the  king,  people,  and  true  religion, 
were  in  danger  of  suffermg  irreparably ;  the 
dangerous  instance,  not  a  speedy,  but  present 
stop  must  be  made ;  the  supply  could  not  stay 
for  a  parliament ;  at  this  time  his  majesty's  cof- 
fers were  exhausted ;  the  king  found  the  crown 
engaged  in  this  war,  before  the  access  of  it  to 
himself,  and  tliat  by  advice  in  parhament ;  all 
this  expressed,  only  lending  of  monies  for  pre- 
vention required;  but  it  was  a  compulsory 
tiling,  and  became  compulsory,  by  the  instruc- 
cions  to  hind  over  to  the  board,  and  imprison- 
ment for  refusal.  These  commissions  were,  in 
the  parliament  3  Car.  first  resolved  in  the  com- 
mons house  to  be  against  the  law,  afterwards 
by  jour  lordships,  and  consented  unto  by  his 
majesty ;  and  are  declared  to  be  so  in  the  Pe- 
tion  of  Rit:ht;  and  the  imprisonment  of  the 
subjects  for  refusal,  declareu  in  the  Petition  of 
£jgiit  to  be  against  law. 
Mj  lords  i  The  Acxt  is  tht  Commission  call- 


ed. The  Commission  of  Excise.  This  was  dated 
ultimo  Feb.  it  was  dated  after  the  summon^  to 
that  parliament :  This  commission  issued  to  33 
lords,  and  otliers  of  his  majesty's  privy-coim- 
cil ;  the  commissioners  are  thereby  commanded 
to  raise  monies  by  impositions,  or  otherwise  ; 
as  in  their  judgments  they  shall  find  to  be  most 
convenient. 

The  causes  wherefore  these  monies  are  to  be 
raised,  are  expressed  to  be  these :  The  defcnco 
and  safely  of  the  king  and  people,  which  with- 
out extremest  hazard  of  the  king,  kingdom,  and 
people,  and  of  the  kind's  friends  and  allies  be- 
yond seas,  cannot  admit  any  longer  delay  ;  in- 
evitable necessity,  wherein  form  and  circum- 
stance must  rather  be  dispensed  withal,  than 
the  substance  lost.  The  commissioners  not  to 
fail  therein,  as  they  tendered  his  majesiy-s  ho- 
nour, and  the  safety  of  ihe  kingd.kui  and  peo- 
ple. Here  *  salus  regni  pcriciitubatur,'  the 
whole  kingdom  declared  lo  be  in  danger,  in 
greater  and  nearer  titan  in  the  opinion  of  the 
Ship-Writs,  or  Judgment  in  the  Chet|uer. 

In  the  parliament  3  Car.  this  Commission 
was  adjudged  by  the  commons  to  be  against 
the  laws  of  this  reidm,  and  contrary  to  the 
Judgment  given  in  the  Petition  ot  Uight;  and 
after  a  conference  with  your  lordships,  de-ired 
bis  majesty,  that  it  might  be  cancelled.  Tht 
then  Lord-Keeper  shortly  after  brought  it  can- 
celled to  your  lordships  in  the  house,  and  thcr# 
said,  it  was  c«'uicdled  in  his  masjeiy's  pre- 
sence :  You  sent  it  cancelled  to  the  commons 
tb  be  viewed,  who  afterwards  sent  it  back  t» 
youf  lordships. 

My  lords,  I'he  last  is  the  addition  of  savings 
desired  to  be  added  to  the  Petition  of  Right^ 
which  was  in  these  words  : 

*  We  humbly  present  this  Petition  unto  your 
'  majesty,  not  only  with  a  care  of  preserving 

*  our  own  libertiesj  but  with  due  regard-to  leavt 

*  entire  the  sovereign  power,  wherewith  your 

*  majesty  Js  trusted,  for  the  protection,  safety, 
'  and  happkicss  of  your  people.'  Your  lord- 
ships desu-e  of  this  addition  to  the  Petition  of 
Right,  was  taken  into  consideration  by  th« 
commons ;  and  after  debate,  it  was  thought  fit 
by  them  to  be  rejected.  A  conference  was  had 
with  your  lordships,  and  Mr.  Noy  appointed  by 
the  commons  to  declare  the  reasons  of  their  re- 
solution. Your  lordships  not  receiving  satisfac* 
tion  at  that  conference,  whether  this  addition 
should  be  rejected  or  not ;  it  was  again  debated 
in  the  commons  bouse,  they  ventured  upon  the 
same  bottom  again :  It  was  thereupon  resolved 
to  be  rejebted ;  the  reasons  of  their  rejection 
were  these  in  sum  : 

First,  They  confess,  that  if  these  words  were 
taken  as  a  bare  proposition  only,  without  any 
further  reference  to  the  Petition  of  Right,  that 
it  was  a  true  proposition-  That  is,  that  the 
law  hath  trusted  the  kmg  witii  sovereign  power 
for  the  protection  j  safipty,  and  happiness  of  the 
people.  But  if  it  slioold  be  added  to  the  Peti- 
tion of  Right,  as  was  desired,  then  whs  it  not 
true,  but  would  make  the  Petition  of  Rigbtyi:/^ 
de  $c,  and  wholly  destructive  to  itself  in  all  tli« 
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parts  of  it ;  that  it  would  proceed  '  n  bene  di- 
*  visis  ad  mala  conjuncta:'  for  then  the  Petition 
of  Kiglit,  as  Uiey  resolved,  would  have  this 
sense.  Whereas  in  the  Peiitioh  of  Right  it  is 
said,  That  no  aid,  tax,  taillagc,  or  other  charge 
what>oever,  may  be  imposed  upon  the  people 
witliout  their  free  consent  in  parliament;  it 
would  have  this  construction.  It  is  true,  it 
cannot  be  done  by  the  king's  ordinary  power, 
but  it  may  be  done  hy  that  sovereign  power  . 
wherewith' the  law  hath  entvubted  his  majesty 
for  tlie  protection,  safety,  and  happiness  of  the 
people.  So  ■  likewise  for  imprisonment,  that 
they  ought  not  to  be  imprisoned  without  due 
process  of  law.  It  is  true  ordinarily,  but  the 
king  may  imprison  by  his  sovereign  power, 
Wlierewiih  the  law  hath  intrusted  hnn  for  the 
protection,  safety,  and  happiness  of  the  people. 
t>o  that,  for  that,  martial  law,  that  the  subjects 
lives  ought  not  to  he  taken  away,  unless  by  due 
process  of  law.  It  is  true  ordinarily,  but  the 
ling  may  do  it  hy  liis  sovereign  power,  where- 
with the  law  hath  intrusted  him  for  the  protec- 
tion, safety,  and  happiness  of  the  people. 
Whereby  ihey  conct  ived  tliat  it  would  not  only 
maka  the  Petition  of  Right  to  be  wholly  de- 
structive of  iuelf,  hut  likewise  this  Petition  of 
•  Right  would  leave  the  subjects  in  a  far  worse 
coudition  than  it  found  them ;  for  it  would  ne- 
cessarily infer,  that  which  is  against  the  law, 
viz.  That  the  king,  by  bis  sovereign  power, 
when  he  pleased  to  declare  that  it  was  for  tlie 
good  of  the  people,  might  do  all  this.  , 

Your  lordships,  at  a  conference  of  both 
houses,  ei>gaeea  on  the  part  of  the  commons 
by  Serjeant  Glanvile  and  sir  Henry  Martin,  re- 
ceived satisfaction  from  these  reasons,  and  con- 
sented to  the  leaving  out  this  addition;  and 
accordingly  the  Petition  of  Right  passed,  and 
is  printed  without  it. 

My  lords,  these  were  the  things  I  was  com- 
manded  to  present  unto  your  lordships ;  other 
things  there  were,  as  tlie  sentence  against  bi- 
shop Main  waring  :  but  these  weighed  so  much 
vith  the  commoiis,  as  that  they  conceived  they 
needed  no  more.  My  lords,  These  precedents 
of  that  uarlian»ent,  and  tljcse^  opinions  of  the 
judges,  the  Ship- Writs,  and  the  judgments  in  the 
Exchequer;  they  are  like  the  twobuckets  of  a 
well,  if  one  go  up  the  other  mu>t  go  down : 
'  non  bene  conveniuiit.'  My  lords,  we  have 
not  cited  these  precedents  out  of  diffidence 
that  your  lord:>hips  had  forgotten  them,  but  be- 
cause others  have;  or  that  wc  distrust  your 
lordships  justice,  if  you  had  forgotten  them  : 
for  before  these  were  your  lordships  concurred 
in  opinion  with  your  worthy  ancestors,  that 
first  gave  ihem.  Their  noble  blood  runs  in 
your  veins.  It  is  now  to  confirm  your  own 
judgment  as  well  as  theirs;  in  your  lordships 
breasts,  there  are  the  same  magawnes  and  foun- 
tains of  honour  and  justice  as  were  then ;  these 
judgments  and  proceedings  were  the  actions 
of  both  houses;  ilie  danger  by  the  violation  is 
equal.  The  commons  see  notliing  in  the  judges 
opinions  or  judgment,  why  they  should  lecede 
from  tbejr  former  judgments;  they  hope  tlie 


same  fi-om  your  lordships.  Besides,  my  lords, 
that  the  case  is  now  mncb  varied  from  what  it 
was  then ;  not  only  in  tbe  matter,  but  as  it 
concerns  the  honour  and  jurisdiction  of  this 
great  judicatory,  the  parliament. 

The  breach  of  priiileges  in  the  members  is 
tenderly  resented,  because  that  without  this 
freedom  they  cannot  advise  and  consult  con- 
cerning the  ardua  regni.  But  when  they  have 
done  all,  to  have  their  judgments  and  tlnir  acts 
of  pari,  overthrown  by  the  judges  aftfrrwartts,  this 
makes  parliaments  to  be  nothing  ;  this  sets  up 
the  judges  above  the  parliament,  this  puts  as 
out  of  hope  of  redress  ;  if  they  may  orertlirow 
the  proceedings  of  that  parliament  of  3  Car. 
they  may  by  the  same  reason  overthrow  tbe 
acuons  of  this,  and  of  all  future  parliaments. 

My  lords,  this  was  not  tbe  practice  of  their 
predecessors,  though  but  in  private  causes  ;  if 
difficulty  of  law  arose,  they  always  cousulied 
this  oracle,  and  tlience  received  their  answer 
how  to  give  iudgment.  Judgments  in  die  higlv- 
est  court  ol  Westminster-Hall,  I  mean  in  the 
King's-beuch,  where  the  proceedings  are  coram 
rfgCf  are  here  reversable  by  writ  of  error.  In 
causes  of  great  and  general  concernment,  they 
ever  adjourned  them  hither,  as  things  too  high 
for  them. — 'Quia  consulta  patrum,  qui  le^fs 
'juraque  servat,'  doth  well;  they  ha%e  taken 
that  in  tlieir  hands  they  had  not  to  do  « ithal ; 
and  how  they  have  handled  tbe  matter,  yoor 
lordships  have  heard. 

The  judges,  as  is  declared  in  the  Parliament 
Roll  of  Rich.  2,  are  the  executors  of  the  sta* 
tutes,  and  of  the  judgments  and  ordinances  of 
parliament ;  they  have  here  made  themselves 
the  executioners  of  them ;  they  have  endea- 
voured tlie  destruction  of  the  fundamentals  cf 
our  laws  and  liberties.  Holland  in  the  Low- 
Countries  lies  under  the  sea,  the  superRctes  of 
the  land  is  lower  than  the  superficies  of  the  &6a« 
it  is  capital  therefore  for  any  man  to  cut  the 
banks,  because  they  defend  the  country.  Be- 
sides our  own,  even  foreign  authors,  as  Com- 
mines,  observe,  that  the  statute  De  Tallagio, 
and  other  old  4aw8,  are  the  sea-walls  and  banks 
which  keep  ^the  co'mmons  from  the  inundation 
of  the  prerogative.  These  pioneers,  they  ha-^e 
not  only  undermined  these  banks,  -but  they 
have  levelled  them  even  with  the  groand.  iV 
one  that  was  known  to  be  hoitu  patri^  had 
done  this,  though  the  damage  be  tbe  same,  yet 
the  guilt  is  less.  But  the  conserratores  ri- 
parum^  the  overseers  intrusted  with  the  defence 
of  these  banks,  for  them  to  destroy  them,  the 
breach  of  trust  aggravates,  nay,  alters  tbe  na- 
ture of  the  offence.  Breach  of  trust,  though 
in  a  private  person,  and  in  the  least  things,  is 
odious  amongst  all  men ;  much  more  in  a  pub- 
lic person,  and  in  things  of  great  and  public 
concernment,  because  great  trust  binds  the 
party  trusted  to  greatest  care  and  fidelity.  It 
is  treason  in  the  constable  of  Dov^r  castle  to 
deliver  tlie  keys  to  tbe  known  enemies  of  the 
kingdom ;  because  that  castle  is  the  key  of  the 
kingdom ;  whareas  if  the  boose-keeper  of  a 
private  person  deliver^  possessioD  (g  his  ad« 
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veraary,  it  is  a  crime  Bcurce  punishable  by 
law. 

The  judges  wuler  bis  majesty  are  the  per- 
•OQs  rrusfed  with  the  laws  ;  and  in  them,  with 
the  lives,  liberties,  and  estates  of  che  whole 
kiogdom :  this  trust  of  all  we  hare  is  primarily 
io  bis  majesty,  and  from  him  delegated  to  his 
jodges. — His  majesty,  at  his  coronation,  is 
bound  by  his  oath  to  execute  justice  to  bis 
people,  according  to  tlie  laws;  thereby  to  as- 
lure  the  people  of  the  faithful  performance  of 
this  great  trust.'  His  majesty  again,  as  he 
trusts  the  jodges  with  the  performance  of  tbi^ 
part  of  the  oath,  so  doth  he  fikewise  exact  ano- 
ther oath  of  them,  fur  their  due  execution  of 
ju&tice  to  the  people,  according  tu  the  laws : 
hereby  the  judges  stand  entrusted  ¥rith  tliis 
part  of  his  majesty's  oath.  If  therefore  the 
judges  shall  do  wittingly  against  law,  they  do 
not  ouly  break  their  oatiis,  and  therein  tie 
common  faith  and  trust  of  the  whole  kingdom, 
but  do  as  much  as  in  them  lies  smear  and 
blemish  the  sacred  person  of  his  majesty  with 
the  odions  and  hateful  sin  of  *)erjtiry. 

iMy  lords,  The  heinousne«)S  of  this  offence  is 
roost  legible,  in  che  severe  punishments  which 
former  ages  hare  inflicted  upon  those  judges 
who  have  broken  any  f>art  of  tlieir  oaths  wit- 
tingly, though  in  things  not  so  dangerous  to  the 
lubject  ns  in  thi$  case  in  question.  Sir  Thomas 
Wayland,  chief  justice  of  the  Common  Pleas, 
Ednr.  1,  was  Attainted  of  felony  for  taking 
bribes,  and  his  lands  and  ^oods  forfeited,  as 
appears  in  the  Pleas  of  Parliament,  )8  Edw.  1, 
and  he  was  banished  the  kingdom  as  unworthy 
to  lire  in  that  state,  against  %vhirh  he  had  so 
much  offended.  Sir  William  Thorpe,  chief 
justice  of  the  King's-Bench,  in  Edw.  3's  time, 
ha?ing  of  five  persons  received  five  several 
briber,  which  in  all  amounted  to  100/.  was  for 
tliis  alone  adjudged  (o  be  banged,  and  all  his 
lantis  and  goods  tf)rfeited.  The  reason  of  this 
Jndi;ment  is  entered  in  the  roll,  in  these  words; 

*  Qviia  predict*  Willielmus  Thorpe,  qui  sacra- 

*  mentum  domini  regis  erga  populum  sunni  ha- 
'  buit  ad  ciistodienclum,  fregit  malitiose',  false 

*  et  rebelliter,  quantum  in  ipso  futt ;'  because 
that  he,  as  much  as  in  him  lay,  had  broken  the 
lying's  oath  made  unto  the  people,  which  the 
king  had  intrusted  him  withal. 

There  is  this  notable  declaration  in  that 
judgment ;  that  iS)  that  this  judgment  was  not 
t«  be  drawn  into  exampje  against  any  other 
officers  who  should  break  their  oaths,  but  only 
Af!:ainst  those  *  qai   predict  urn   sacramentum 

*  fecemnt  et  fiegerunt,  et  ha  bent  leges  Anglie 

*  ad  custodiendnm  j*  that  is,  only  to  the  judges 
oaths,  who  have  tl)e  laws  entrusted  to  ihem. 
This  judgment  was  given  24  Ed.  3.  The  next 
year  in  the  parliament  25  Ed.  8,  it  was  debated 
m  parliament,  whether  this  judgment  was  lepal ; 
f^  nullo  ctmiradic'eniey  it  was  declared  to  be 
just  and  according  to  the  law;  and  that  the 
same  judement  may  be  given  in  thne  to  come 
upon  the  like  occasion.  Tliis  case  is  in  point, 
that  it  is  death  for  any  judge  wittingly  to  break 
his  oatfc^  or  any  part  of  it.    Thii  oath  of 


Thorpe  is  entered  in  the  roll,  and  is  the  same 
vetbatim  with  the  judges  oath  in  lU  £d.  3,  and 
the  same  which  the  judges  now  take. 

Your  lordships  will  give  me  leave  to  observe 
the  ditferences  between  that  and  the  case  io 
question. 

First,  that  of  Thorpe  was  only  a  selling  of  the 
law  by  retail  to  those  five  persons  ;  for  he  ha^ 
only  fire  sei'eral   bribes  of  those  five  persons 
the  passage  of  the  law  to  the  rest  of  tlie  sul 
jects,  for  aught  appears,  was  free  and  open.- 
But  these  Opinions  are  a  conveyance  of  it ' 
law  by  wholesale,  and  that  not  to,  but  fra 
the  subject. 

In  that  of  Thorpe,  as  to  those  five  persoff 
it  was  not  an  absolute  denial  of  justice ;  it  «s 
not  a  damming  up,  but  a  streigntening  onlyf 
the  chamiel.     For  nhereas  the  judge  ouit 
judicium  redder e,  that  is,  *  the  law  being  jc 
birth-right  and  inheritance  of  the  subject,  he 
judge,  Mhen  the  parties  in  suit  demand  j4g- 
ment,  should  redare,  freely  restore  this  eht 
unto  them  ;  now  h^  doth  not  date,  but  ventre, 
with  the  hazard  only  of  perverting  justice  for 
the  party  that  buys  the  judgment  may  hae  a 
good  and  honest  cause.     But  these  Opiions, 
besides  that  they  have  cost  the  subiecvery 
dear,  dearer  than  any;  nay,  I  think   'may 
tndy  say,  than  all  the  unjust  judgmeni  that 
ever  yet  have  been  given :  witness  th^'many 
hundred  thousand  pounds  which  undeicolour 
of  them  have  been  levied  upon  the  subject, 
amounting  to  700,000/.  and  upwards  ii  money 
paid  unto  the  treasurer  of  the  navy    besides 
what  the  subjects  have  been  forced  .o  pay  to 
sheriffs,  bailiffs,  and  others,  which  shogether^ 
as  is  conceived,  amounts  not  to  much  less  than 
a  million ;  besides  the  infinite  vexation  of  the 
subjects  by  suits  in  law,  binding  them  over  to 
attendance  at  the  council-board,  taking  of  them 
from  their  necessary  employments  in  making 
of  assesses  and  collections,  and  impri!»onment 
of  tl>eir  persons:  1  say,  my  lords,  besides  what 
is  past,  to  make  our  miseries  complete,  they 
have  as  much  as  in  them  Ues  made  them  end- 
less ;  for  by  these  opinions  they  have  put  upon 
themselves  and  their  successors  an  impotsibility 
of  ever  doing  us  right  ntsain,  and  an  incapacity 
upon  us  of  demanding  it  so  long  as  they  con- 
tinue. 

My  lords.  In  that  sore  famine  in  the  land  of 
Egypt,  when  the  inhabitants  were  reduced  to 
the  next  door  to  death,  for  there  they  say, 
<  Why  should  we  die  f«>r  bread  ?'  First,  tliey 
gave  their  money ;  next,  their  flocks  and  cat- 
tle ;  and  last  of  all,  their  (persons  and  their 
lands,  for  bread ;  and  all  became  Pharaoh's. 
But  by  this  lex  regia,  there  is  a  transaction 
made,  not  only  of  our  persons,  but  of  our  bread 
likewise,  wherewith  our  persons  should  be 
sustained.  That  was  for  bread,  this  is  of  our 
bread.  For,  my  lords,  since  these  opinions  (if 
we  have  any  thing  et  all)  we  are  not  at  all  be- 
holden to  the  law  for  it,  but  are  wholly  cast 
u)»on  the  mercy  and  goodness  of  she  king. — 
Again,  There  the  Egyptians  themselves  sold 
themflelvet  and  all  they  had  to  the  king;  if 
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•urs  had  been  so  done,  if  it  hftd  been  done  by 
4>ur  .own  free  consent  in  parliament,  we  had 
the  less  cause  to  complain :  but  it  was  done 
against  our  wills,  and  by  those  who  were  trust- 
ed, and  that  upon  oaih,  with  the  prefer  ration 
of  tbobe  things  for  us. 

M^  lords,  The  laws  ane  our  forts  and  bul- 
warks of  defence.     If  the  captain  of  a  castle, 
only  through  fear  and  cowardice,  and  not  from 
any  compliance  with  the   ;nemy,  surrender  it; 
this  is  treason,  as  was  adjudged  in  the  pariia- 
nent,  1  Ric.  8,  in  the  two  cases  of  Grymes 
.nd  Weston,  and  in  the  case  of  the  lord  Gray, 
)r  surrendering  of  Berwick  Castle  to  the  Scots 
I  £dw.  Sd's  time,  tliough  good  defence  bad 
een  made  by  him,  and  that  he  lost  his  eldest 
>n  in  maintenance  of  the  siege ;  and  yet  the 
4sof  a  castle  only  loseth  not  a  kingdom,  but 
le  place  and  adjacent  parts,  without  trouble 
I  the  i^hole.    But  by  tnese  opinions,  there  is 
surrender  made  of  all  legal  defence  of  pro- 
pety ;  that  which  hath  been  preached  is  now 
Jtiged,  that  there  is  no  mtum  et  tuum  between 
tb  king  and  the  people,  besides  that  which 
cocerns  our  persons. 

ly  lords.  The  law,  it  is  the  temple,  the 
santuary  whither  the  subject  is  to  run  for 
sheier  and  refuge.  Hereby  it  is  become  *  tera- 
*  pliA  sine  numine,'  as  was  the  temple  built 
by  tb  Roman  emperor,  who,  after  he  had  built 
it,  pit  no  gods  into  it.  We  have  the  letter  of 
the  lay  still,  but  not  tiie  sense.  We  have  the 
fabric  \f  the  temple  still ;  but  the  gods,  the 
^  dii  tuelares,'  are  gone. 

But,  ny  lords,  this  is  not  all  the  case,  that 
is,  that  t«e  law  now  ceaseth  to  aid  and  defend 
us  in  our  rights,  for  then  possession  alone  were 
a  good  title,  if  there  were  no  law  to  take  it 
away;  'occupanti  concederetur,  et  melior  esset 
'  possidentis  conditio.'  But  this,  though  too 
bad,  is  not  the  worst ;  for  besides  that  which 
is  privative  in  these  opinions,  there  is  some- 
what positive :  for  now  the  law  doth  not  only 
not  defend  tis,  but  the  law  itself  is  made  the 
instrument  of  taking  all  away.  For  whensoever 
his  majesty  or  his  successors  shall  be  pleased 
to  say.  That  the  good  and  safety  of  the  king- 
dom IS  concerned,  and  that  the  whole  kingdom 
is  in  daager,  then  when  and  how  the  same  is 
to  be  prevented,  makes  our  persons  and  all  we 
have  hable  to  bare  will  and  pleasure.  By  this 
means,  the  sanctuary  is  turned  into  a  shambles : 
the  fi>rts  are  not  slighted,  that  so  tbey  might 
neither  do  as  good  or  hurt ;  but  they  are  held 
against  us  by  those  who  ought  to  have  held 
them  for  us ;  the  mouth  of  our  own  cannon  is 
earned  upon  ourselves. 

My  lords,  in  these  expressions  there  it  no  re- 
flection upon  his  majesty  :  It  is  only  that  those 
judges  would  have  rorced  upon  the  law  an  un- 
liatural  and  contrary  motion ;  his  majesty's  car^ 
riage  in  the  business  clears  his  justice. — ^The 
£rst  Opinion  of  the  judges  under  their  hands 
was  procured  b^  mv  lord  Finch's  solicitation 
only,  and  by  him  Drought  to  his  msi^esty. 
These  Opinions  procured  the  letter  from  his 
»ajesljr  for  the  OpioioM.iiirolled^  whertlo^  at 


likewise  in  the  case  in  the  £scbe<)ocr,  the 
judges  were  left  free,  as  was  acknowledged  by 
two  of  the  judges  in  tiie  eachequar-cbamberf 
who  argued  against  those  Opinions,  wkb  this 
protestation,  that  if  there  were  any  miscarriages 
m  that  business,  it  must  fall  wholly  npoc  them- 
selves;  that  die  king  was  blameless. 

My  lords,  we  know  bis  maje^y*9  justice  it 
the  fairest,  the  richest  diamond  in  liis  crown  ; 
the  dust  which  these  men  would  have  blown 
and  forced  upon  it,  is  fallen  short ;  and  vrkh 
vour  lordships  helping  hands,  it  will,  we  hope, 
be  cast  upon  their  own  faces,  a  filter  place  for 
it  than  the  other.  My  lords,  the  oaths  of  the 
judges,  as  they  bind  them  to  the  doe  adminis- 
tratiou  of  justice  to  the  subjects,  according  to 
the  laws,  so  as  they  be  of  the  king's  ooancil  by 
their  oaths,  they  are  bound  lawfully  to  counsel 
him ;  tliat  is,  when  their  opinions  are  demand- 
ed, they  are  to  deliver  them  according  to  the 
law, 

I  shall  therefore  put  your  lordships  in  miad 
of  the  memorable  proceedings  against  those 
judges  who  have  broken  this  part  of  their  oath, 
in  that  notable  parliament  held  the  eleventh  of 
Riqhard  the  Second.  In  this  parliament,  jodg- 
ment  of  high  treason  was  given  against  18  se- 
veral persons,*  and  all  (save  one  of  them)  ot 
eminent  rank;  three  privy  counsellors;  the 
archbishop  of  York,  the  duke  of  Ireland,  ths 
earl  of  Suffolk ;  the  bishop  of  Exeter  the  king's 
confessor;  fi^e  knights,  some  whereof  had  beca 
servants  to  Edward  tlie  Srd,  and  all,  save  oor. 
servants  to  the  then  king;  and  some  of  thoa 
of  noble  descent;  six  judges,  Lockton  the  kings 
Serjeant  at  law,  Blake  of  the  king's  counsel  ai 
law,  and  Uske,  the  under  sheriff  of  Middlesex. 
Of  these  eighteen,  eight  were  executed ;  thai 
is,  sir  Robert  Tresilian  the  chief  jostice,  five 
knights,  Blake  of  the  king's  counsel  at  law, 
and  Uske  the  under  sheriff.  Three,  that  is,  the 
archbishop  of  York,  duke  of  Ireland,  and  eart 
of  Suffolk,  fled.  The  rest  had  their  lives  par- 
doued,  but  were  banished;  their  lands  and 
goods  forfeited,  and  litde  pensions  allowed  thea 
during  their  lives.  It  was  made  felony  fi>r  aav 
one  to  procure  their  pardons,  and  they  to  b« 
dealt  with  as  traitors,  if  tbey  returned  frost 
their  banishment :  and  of  those  18  persons  a«l 
save  three  were  impeached  by  the  commonsw 

Ilie  offences  which  procured  these  exempbrv 
punishments,  althougn  their  proceedings  irf 
long,  and  comprehended  all  that  was  dooe  is 
this  parliament,  I'll  briefly  open  them  to  yoer 
lordships.  During  the  minority  of  that  kia^ 
by  ill  counsel  of  some  near  his  person  thers 
were  miscarriages  in  government.  In  the  tetok 
year  of  his  reign,  and  the  twentieth  of  his  age, 
a  parliament  was  holden :  in,tbat  parliament,  is 
aid  of  good  government,  and  of  due  execatioa 
of  the  laws,  a  commission  was  awarded  to  11 
several  peers,  and  others  of  greatest  wisdoa 
and  fidelity.  The  commissioners  had  power  ia 
all  things  concerning  the  hooshold,  courts  of 
justice,  and  the  revenoes;  in  a  word,  in  aQ 
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things  concerning  the  good  of  the  realm ;  With 
tiili  power  finally  to  detennine  and  put  in  exe- 
cution such  determinatiun  for  the  boDour  of 
the  king,  the  better  goTernance  of  the  peace 
and  laws  of  the  realm,  and  relief  of  the  peo- 
ple.— This  cbnimission  was  to  endure  one 
year  ;  at  the  year's  end  the  king  would  be  of 
full  age. 

My  lords,  the  endeavoudng  to  overthrow  this 
commission  issued  by  authority  of  parliament 
for  the  welfare  of  the  realm,  upon  pretence  that 
it  trenched  upon  the  royal  power,  tended  to 
the  disherison  of  the  king,  and  derogation  of 
the  crown,  together  with  the  destruction  of  the 
commissioners  who  |irocured  it,  and  put  the 
same  in  execution,  upon  pretence  that  they  and 
some  others  had  in  parliament  forced  the  royal 
assent.  My  lords,  the  conspiring  to  overthrow 
this  commission  and  the  procurers  of  it,  is  the 
case  in  brief;  for  although  there  be  divers 
other  articles  against  many  of  them,  yet  this 
was  the  ground-work  of  ail ;  and  this  singly 
and  alone  is  declared  in  all  the  proceedings  in 
parliament  to  be  treason.  Of  these  18  persons 
condemned,  5  of  them  were  plotters,  viz.  the 
archbishop,  duke  of  Ireland,  earl  of  Suffolk, 
Tresilian  the  chief  justice,  and  sir  Nicholas 
Braiubre :  these  insihuated  into  the  king,  That 
this  commission  was  in  diminution  of  his  kincly 
power,  that  the  procurers  6f  it  had  extorted  ms 
royal  assent;  and  that  this  was  treason:  There- 
upon Blake  one  of  the  king's  counsel  at  law 
was  advised  withal,  who  declared  his  opinion, 
that  it  was  treason:  he  was  commanded  to 
prepare  an  indictment  of  treason  against  the 
comnissionersy  and  some  of  the  procurers  of  it^ 
who  bad  been  active  therein. 

The  indictment  was  drawn  by  him,  which  is 
entered  in  the  roll,  aud  is  to  this  effect:  That 
they  had  traiterously  conspired  anoogst  them- 
selves in  the  parliament,  to  make  this  commis- 
sion by  authority  of  parliament  against  the  re- 
galitj'Of  the  king,  to  nis  disherison,  and  deroga- 
tion of  the  crown;  that  they  compelled  the 
king's  consent,  and  that  they  confederated  and 
botwd  themselves  to  maintain  one  another  in 
•o  doing. — ^It  was  intended  that  they  should  be 
tried  upon  this  indictment  in  Middlesex  or  in 
XiOndon.  Uske  the  under-sheriff  of  Middlesex 
was  acquainted  with  the  business,  who  was  to 
prepare  things  for  the  effecting  of  this  design, 
aome  of  the  parties  to  be  indicted  not  bemg 
peers:  wbicli  he  performing  accordingly,  was 
therefore  executed. 

The  five  plotters,  that  the  king  might  the 
more  confide  in  their  counsels,  (for  so  are  the 
words  of  the  record)  and  that  under  the  colour 
of  law  they  might  cover  their  malice  from  the 
king  and  the  kingdom,  before  the  trial  was  to 
be  had,  they  advise  the  king  to  demand  the 
opinion  of  some  of  the  judges,  that  is  of  the 
two  chief  justices,  and  chief  baron,  the  judges 
of  the  Common  Pleas,  six  in  number,  and  of 
Locton  the  king's  ser)eant.  Blake  of  the  king's 
oounselat  law  was  commanded  to  draw.up  these 
questions  for  the  judges  opinions,  who  did  it 
#GOordingly,    For  the  drawing  up  of  these  quas- 


tions,  and  the  indictment,  Bhike  was  condemn^ 
ed  and  executed. 

The  question  being  drawn  into  writing,  the  • 
judges  were  sent  for  to  Nottingham  Castle; 
where,  in  the  king's  presence,  they  were  com- 
manded upon  their  allegiance  to  deliver  their 
opinions. — 1.  The  first  question  was,  VVbetheiv 
the  commission  was  in  derogation  of  the  crowu  ? 
They  answered.  It  was.  2.  The  second  ques- 
tion  was.  Whether  the  persuading  and  urging 
the  king's  consei^t  in  parliament  thereto  was 
treason  r  They  answered.  That  it  was.  Though 
there  were  some  uther  questions  asked,  ail  cou-* 
cemtng  parliamentary  proceedings,  yet  these 
were  the  main,  and  those  for  which  uiey  were 
condemned ;  as  appears  by  the  replication  of 
the  commons  to  the  judges  answer,  and  by  tiie 
words  of  the  judgment,  viz.  That  they  kne^ 
that  this  conamission  was  awarded  in  parha- 
ment,  that  it  was  for  the  public  good;  that 
they  knew  of  the  traitorous  intents  to  destroy 
the  procurers  of  this  commission;  that  they 
knew  the  law,  and  that  it  was  not  treason ; 
and  had  delivered  their  opinions  therebjr  under 
colour  of  law,  to  cover  their  treasonable  intent  f 
a;>d  therefore  judgment  of  treason  was  given 
against  them,  and  agsiinst  Locton  the  king's  Ser- 
jeant at  law,  who  had  subscribed  the  opinion* 
with  the  judges. — Sir  Simon  Burley,  one  of  the 
five  knights  that  were  executed,  was  condemn- 
ed only  for  conspiring  the  death  of  the  pro- 
curers of  this  commission :  and  altbougii  there 
be  other  articles  against  the  rest,  yet  this  alone 
is  adjudged  treason  in  the  several' judgments 
against  every  one  of  the  eighteen. 

1.  My  lords,  it  is  observable  in  all  these 
judgments,  that  they  are  adjudged  traitors,  aa 
well  against  the  person  of  the  king  as  against 
the  commonwealth.  S.  It  is  there  declared 
upon  great  advice  taken,  that  in  treasons  which 
concern  the  king  and  kingdom,  they  are  not 
bound  to  proceed  according  to  the  rules  of  the 
common  law  and  inferior  courts,  but  according 
to  the  coune  of  parliaments,  so  as  may  be  for 
the  common  good.  3.  Judgment  was  given  in 
parliament,  and  execution  awarded,  and  after- 
wards a  bill  of  confirmation  passed,  in  respect 
of  their  lands,  to  give  them  from  a  day  past ; 
and  for  declaration  that  this  should  b^  no  pre- 
cedent to  inferior  courts  to  adjudge  the  same 
cases  treason,  save  only  in  parliament. 

These  judgments  were  not  huddled  up  ia 
haste,  but'tliey  were  given  upon  long  and  ma- 
ture deliberatron.  These  judgments  were  the 
whole  work  of  that  parliament ;  and  the  pro- 
ceedings against  the  6ye  |)lotters  were  hegim 
the  fourteenth  of  November,  and  the  Judgments 
were  not  given  till  the  thirteenth  of  February 
following,  which  was  a  quarter  of  a  year.  And 
it  is  deckred  in  the  roll,  that  they  spent  a  long 
time,  and  took  great  pains  to  examine  the  evi- 
dences, the  better  thereby  to  satisfy  their  ovia 
consciences  and  the  worlcf. 

I  insist  the  more  upon  this,  to  take  away  all 
blemish  from  these  proceedinj^s.  It  is  true,  my 
lords,  these  judgments  were  afterwards  in  the 
parliament  of  91  Rich,  S,  revoked  and  made 
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void.  But,  wf  lords,  that  parliankeot  of  81 
Kich.  2,  of  revocation,  was  held  by  ibroe, »  it 
is  declared  in  the  Parliament  Roils  of  1  Hen,  4, 
Q.  91,  S2,  that  it  was  held  *■  viris  armatis,  et 
*■  sRgittariis  immen^is/  The  knights  of  parlia- 
ment were  not  elected  by  die  commons,  *•  proot 
'  mo6  exigit,  sed  per  regiam  voluntatem  :'  And 
so  the  lords,  *  summoniri  iiecit  ren  doniiaos  ^bi 

*  adhcreotes/ 

My  lords,  by  these  precedents  it  doth  appear, 
that  this  parliament  of  revocation  was  no  free 
parliament,  if  at  all  it  deserves  the  name  of  a 
parliament.  Bat  to  pat  all  oat  of  doabt,  in  the 
parliament  of  1  Hen.  4,  n.  48,  these  judgments 
of  revocation  are  declared  to  be  wht^  <  miqaa, 

*  et  omni  juri  et  ratioai  repugnantia,'  errone- 
ous, wicked,  and  contrary  to  all  right  and  rea* 

.fon.  In  the  parliament  of  1  Hen.  4,  in  print, 
these  attainders  are  confirmed :  So  ihat  these 
judgments  of  attainder  have  the  autliority  of 
two  acts  of  parliament,  both  of  them  of  force 
at  this  day. 

Your  lordships  will  give  me  leave  to  observe 
the  diflferences  and  agreements  between  the 
offences  of  those  and  of  the  present  judges, 
and  as  well  in  tiie  way  and  manner  of  procure- 
ment,  as  in  the  mfitter  of  them.  For  the  man- 
ner of  procurement,  those  judges  in  Rich.  3*8 
time  were  in  the  king's  presence:  and  as  it  is 
in  tlie  Parhament  Roll  of  1  Hen.  4,  n.  18,  they 
were  *  vio4enter  attracti,'  violently  drawn  to 
deliver  their  opinions,  aod.  that  <  metu  mortis 

*  et  cruciatu  corporis/  for  the  fear  of  death  and 
tortaret  of  their  foodies :  and  at  ^eir  trials  seve- 
rally they  say.  That  in  part  violence  bad  been 
offered  to  their  persons,  because  they  had  dif- 
fered in  the  delivery  of  their  opinions.  My 
lords,  titis  was  such  a  miscarriage  m  the  judges, 
these  circumstances  considered  as  might '  ca« 

*  dere  in  vinim  fortem  etconstantem.*  But,  my 
lords,  fear  or  cowardice  is  no  plea  for  delivering 
op  of  the  ibrts  and  bulwarks  of  the  kingdom. 

But  in  the  present  business  there  is  none  oi 
all  this ;  it  came  from  within ;  there  is  no  out- 
ward force.  In  those  of  Rich.  S,  it  was  ^  actus 
^  unicus,'  once  done  at  Nottingham  castle :  if 
the  judges  had  been  put  to*it  the  second  thne, 
perhaps  tiie  rest,  as  well  as  some  of  them,  had 
repented,  and  would  not  have  done  it  over 
a«atn;  for  Belknape,  the  chief  justice  of  the 
Common-PleM,  the  same  day  dedaied  bis 
•orrow,  and  said,  That  now  there  remained 
nothing  but  a  horse,  a  hurdle,  and  a  halter; 
and  Fulthorp,  another  of  them,  the  next  day 
declared  his  grief  for  what  he  had  done.  But 
here,  after  the  opinion  in  November  16S5,  a 
year  aft^,  viz.  1^3a»  they  proceed  <  a  pessimo 
'ad  pejus  pessimo;'  for  that  v^tts  with  addi- 
tioivs:  most  of  them  declared  their  opinions  in 
their  circuks,  and  a  year  after  confirmed  it 
again  by  tlie  judgment  in  the  exchequer.  Here 
k  was  done  year  after  year  in  cold  blood :  One 
murderous  blow,  whereupon  death  follows,  is 
felony ;  bat  to  mvltipiy  wuufrds  upon  the  dead 
body,  and  to  cmae  again  in  cool  blood  to  do  it, 
it  shews  the  height  of  malice.  In  these  two 
.things  they  agree. 


1.  That  which  the  judges  did  in  Rich.  S's 
tiBfte,  they  did  against  iheir  own  knowledge ; 
tbey  knew  the  commission  waa  done  by  act  of 
parliaineat ;  so  here  these  knew  the  Petition  of 
Right  damned  the  Comniissioners  of  Loans,  a 
stronger  case  tlian  tliat;  they  suhecribed  many 
of  them,  knew  that  the  Commission  of  Exciie 
was  damned  in  parliament;  they  knew  the 
other  proceedings  in  parliament,  ood  if  they 
had  forgotten  them,  toey  were  al'terwarda  pot 
in  mind  of  them;  they  needed  not  to  have  con- 
sulted with  books  and  journals  of  parliamests^ 
saving  only  with  their  own  memorica. 

8.  They  agree  in  tbis^  That  their  opinioas 
tended  to  the  subversion  of  ti>e  laws  and  tta- 
tutes  of  the  kingdom:  for  in  that  of  Rich.  2, 
the  pretence  was,  the  endeavovring  to  over- 
throw parlianieats  and  parliamentary  proceed* 
ings ;  tne  conspiracy  of  tbe  death  of  the  pro- 
curers was  eoly  an  agpravatioa.  It  was  not 
treason  to  conspire  the  death  of  a  privy  ooao- 
sellor,  or  to  kill  a  j edge,  unless  be  be  upon  the 
bench ;  and  in  that  case  it  is  treasouy  because 
of  tbe  malice,  not  of  tbe  person,  but  to  the 
law :  so  that  there  the  treason  lay  in  this,  not 
that  they  conspired  barely  against  their  per^ 
sons,  bat  with  reference  to  their  proceedings  m 
parliament;  and  thereby  to  overthrow  the  acts 
of  parliament,  wherein  these  persons  had  been 
principal  actors.  But  in  this  again  they  dis- 
agree; for  in  that  case  there  was  only  a  coo- 
r'  acy ;  no  death  followed  to  the  procurers  of 
commissien,  nor  was  the  commission  ovei^ 
thrown ;  ail  that  was  done  was  only  this,  That 
a  wmrrant  was  directed  to  the  lord  mayor  of 
London,  for  apprehending  their  persons  to 
bring  them  to  trial,  which  yet  was  not  done. 
Bat  here  (after  the  opinions  delivered)  jndg- 
meat  was  afberwards  given  by  them  in  the  et- 
chsquei^,  and  cxecation  awarded  thereupon,  for 
ao  much  as  concerns  our  property.* 

And  likewise  in  tiie  King's-Beneh,  where  the 
judges  after  the  Judgments  in  the  Exchequer 
ref^ised  to  hear  any  more  debate  of  the  matter; 
adfd  so  for  tbe  liberty  of  our  persons,  by  keep- 
ing divers  of  tlie  subjects  in  prison,  term  atier 
teim,  for  not  ps^ing  Ship-mone^,  and  other 
things  depending  upon  those  opinions^  when 
they  had  been  bronght  tiefore  them  npon  their 
Habeas  Orpus.  In  that  of  Rich.  %  it  was  for 
overthrowing  but  one  act  of  pariiameiit,  which 
was  likewise  introducti  ve  of  a  new  law ;  for  the 
commission  bad  no  rise  from  the  common  law : 
for  in  truth  it  was  derogatory  to  the-  crown  :  h 
hod  only  the  strength  of  the  parlianiem  to  sop- 
port  it,  which  was  sufiictcnt;  it  was  for  ibr 
common  good.  But  here  the  endeavour  was 
at  once,  not  to  blow  up  one  act  of  parMameot, 
but  all;  aod  these  not  introductive,  hutde- 
clai«tory  of  tlie  common  law ;  as  wa(»  the  Peti- 
tiou  of  Right,  the  statutes  there  mewiioned, 
and  tlie  reaolutions.  That  of  Rich,  t,  was  hat 
the  blowiiig  up  of  the  upper  deck;  this  of  tbe 
commoii  law,  and  tlie  statutes  too,  and  the  old 
fovndations,  and  the  stractui^s  bnih  upon  then, 
ail  together.  Itf  that  of  Rich.  9,  it  was  ooiv 
to  overthrow  a  temforary  aici  of  parhamiat, 
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t|i«t  WHS.  io*continae  no  longer  U»n  one  year : 
bu^  tiu9,  to  make  an  cfeeVDU  devMtation ;  iot 
(iQli€9  guolkt)  to  the  world's  cnd,.a«  hk  aM< 
jesty  w  his  suoaetsorft  sbali  say  that  the  kinfr* 
doai  is  ia  daoger,  may  these  opinioas  be  pvl:  in 
•xecutioD ;  and  likewise  they  are  enrolled  in 
aU  the  couits  of  Westiaiostersliall,  *  in  per|ie- 
*  tuam  rei  memoriaio.' 

This  sm  ugainst  the  lidy  Ghost  is  therefore 
US)  pardonable,  because  it  takes  from  the  party 
repeiitnnce,  the  meanj^  of  pardon.  To  put  us 
thecefore  into  a  case  of  desperation)  some  of 
them  have  puUiciy^  and  upoa  the  bench,  de- 
dared.  That  this  prerof^ative  is  so  inherent  in 
the  crown,  aa  that  it  cannot  be  taken  away  by 
act  of  parliaiaent. — As  they  have  put  an  im- 
possibility upon  themselves,  so  would  they  put 
an  impossibility  upon  his  majesty,  your  lord- 
ships»  and  the  whole  parlinment,  for  ever  right* 
iii^  us  again. 

My  lorda,  *  coatraria  juxta  se  posita  magis 
'  clucescijot.'  I  have  presented  your  lordships, 
with  the  obliquity  of  tne  ill  Judges  ia  Rich.  2's 
time  :  give  nie  leave  to  prestut  your  lordships 
yifith  oae  example  of  a  contrary  nature ;  and 
that  vvas  io  queen.  Eliza ^iCth's  time  in  the  29ih 
jrefir  tff  her  m«^sty's  reign  :  She  erects  a  aew 
^oe  io  the  Common-Pleas,  for  the  making  of 
Supersedeas  in  exineats  that,  issued  there;  she 
grants  it  Co  Kicfanrd  Cavendish,  her  servant, 
cendsto  have  him  admitted:  but  the  judges 
delay  the  doing  of  it,  for  this  reason,  because 
the  protbonouries  and  phiiazers  claimed  the 
niakmg  of  those  writs.  The  oueen  sends  a 
aharp  letter,  ^and  conamands  them  forthwith 
Co  admit  bim :  yet  the  judges  tbrbeaff.  The 
^ueen  sends  a  sharper  letter,  commanding  them 
to  shew  ibe  reasons  of  tbcic  contempt  and  dis- 
obedience to  the  then  Lord  Keeper  and  tlie 
earl  of  Leicester,  no  mean  men  in  those  days: 
the  judges  delit'er  their  reasons  why  they  had 
refused,  that  it  was  hooauscothers  claimed  the 
fnaking  of  those  writs.--^The  oueen  sends  a 
ibttttb  peremptory  mesaaee  for  theif  admiUiiig 
ium,  with  this  reason,  That  if  the  others 
were  put  out,  they  were  rich  and  able  men; 
end  tkat  her  courts  of  justice  were  open, 
where  they  might  demand  their  rights. — 
This  was  not  to  take  away  the  right,  but  to 
iMit  cbem  to  their  action.— The  Judges  hufl»- 
bW  returned  this  Answer,  That  the  c}ueeB  had 
taken  her  oath  for  the  execution  of  justice  ac» 
cording  to  the  law ;  that  they  did  not  doebt, 
4>ut  that  when  her  nu^esty  was  infenned  tliat  it 
was  against  law,  alie  would  do  what  befitted 
lier :  for  their  pans,  they  had  taken  an  oath  to 
Cod,  to  her,  and  the  cenmioowenlth ;  end  if 
iliey  should  do  it  without  process  of  law  faedre 
them,  and  onl^  upon  her  command  put  the  other 
out  of  possession,  though  the  right  remained  to 
them,  it  ^ere  a  breach  c7  their  oaths ;  and  there- 
fore if  the  fear  of  God  were  not  su^cient,  they 
told  ber  the  punishment  that  was  inflicted  upon 
their  predecesors  for  brsaeh  of  their  eaths,  (cit- 
ing tbeae  of  Thorpe  in  Rich,  l^.'s  time)  tliat 
they  might  be  suflaoient  wanyng  lo  them.  The 
queen  heenag  of  Ifacae  rieiena  waa  ntiificd; 
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end  the  Jodg^  heerd  no  more  of  the  business.* 
— These  Judf^  have  had  examples  of  both 
kindt  before  them ;  they  might  have  chosen  the 
good,  and  refused  the  bad. 

My  Lords,  besides  these  judgnnents  and  opi* 
nious,  the.  coimnons  will  in  dee  time  bring  up 
these  fudges  wiUi  their  other  judgments, '  cor- 
'  pom  cum  causis  ;*  for  your  lordships  will  easily 
conceive,  that  they  who  have  done  this,  have 
done  more :  tike  principal  of  them,  I  mean  my 
Lord  Keeper,  steads  accused  before  your  lord* 
ships  of  High  Treason :  he  is  not  here :  Justice 
goes  *  pede  lento,  sed  certo ;'  it  will  overtake 
him  at  the  last. 

The  next  stop  that  is  ronkieg  aHer  him  aro 
the  Articles  of  his  latpeflkchment,  which,  with 
your  lordship's  patience,  are  now  ready  to  bf 
opened  and  delivered  to  your  loidships. 

Mr.  Hidef  spake  afterwards  in  the  following 
manner: 

My  Lords ;  There  cannot  be  a  greater  in* 
stance  of  a  sick  and  languishing  comnmnwealth 
then  the  business  of  this  day.  Good  God!  how 
have  the  gitilty  these  late  years  been  punished, 
when  the  Judges  themselves  have  be«>n  suct^ 
delinquents !  'Tis  no  marvel  that  an  irregular, 
extravagant,  arbitrary  power,  like  a  torrent,  hath 
broke  in  upon  us,  when  our  banks  and  our  bul- 
warks, the  laws,  were  in  the  custody  of  such  per» 
sons.  Men  who  had  lost  their  innocence  could 
not  preserve  their  courage ;  nor  could  we  look 
that  thev  who  had  so  visibly  undone  us  them- 
selves, should  have  the  virtue  or  credit  to  res- 
cue us  from  the  oMMression  of  other  men.  ^  It 
was  said  by  one  who  always  spokef  excellently, 
that  the  twelve  Judges  were  like  the  twelve 
lions  under  the  throne  of  Solomon :  '  Under  the 
*  throne  in  obedience,  but  yet  lions.'  Your 
lordships  shall  this  day  hear  of  six,  w  ho  (be  they 
what  they  will  be  else)  were  no  lions,  who  upon 
vulgar  fears  dehvered  up  the  precious  forts  they 
were  trusted  with,  almost  without  assault;  and 
in  a  tame  easy  trance  of  flattery  and  servitude, 
lost  and  forfeited  (shamefully  forfeited)  that  re- 
putation, awe,  and  reverence,  which  the  wis- 
dom, courage,  and  gravity  of  iheir  venerable 
predecessors  had  contracted  and  fostened  to 
the  phioes  they  now  hold ;  and  even  rendered 
that  study  and  profession,  which  in  ell  ages  hath 
been,and  I  hope  now  shall  be,  of  an  hpnourable 
estimation,  so  contemptible  and  vile,  that  had 
not  this  blessed  day  come,  all  men  would  have 
had  that  quarrel  to  the  law  iuelf,  which  Mar- 
cius  had  to  the  Gredc  tongue;  who  thought  it 
a  mockery  to  learn  that  language,  the  masters 
whereof  lived  in  bondage  under  others.  And  I 
appeal  to  these  unhappy  gentlemen  themselvee, 
with  what  a  strange  negl^enoe,  seom,  and  in- 
dignation, the  fo(%s  of  ail  men,  even  of  the 
meanest,  have  been   directed  towards  them, 

*  Thb  remains  under  the  hand  of  Anderson, 
the  Lord  Chief  Juslioe,  in  his  Reports,  vol.  1,  p, 
ld2— 158. 

t  Afterwards  Earl  of  Ckurendoo^  and  Lord 
ClmDcellor  ef  England. 

4N 
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since  (to  call  it  no  worse)  Chnt  fatal  declension 
of  their  understandings,  in  those  jndgmcnts  of 
which  they  stand  here  charged  before  your  lord- 
ships.— But,  my  lords,  the  work  of  this  diy  is 
the  greatest  instance  of'  a  growing  and  thriving 
commonwealth  too;  and  is  as  the  dawning  of  a 
fair  and  lasting  day  of  happiness  to  this  king- 
dom. 

It  is  in  your  lord$ihips  power  (and  I  am  sure 
it  is  in  your  lordships  will)  to  restore  the  de- 
jected broken  people  of  this  island  to  their  for- 
mer joy  and  security,  the  successors  of  these 
men  to  their  own  privilege  and  veneration :  '  El 
•  sepultas  prope  leges  revocare.'^So  these 
Judges'  enter  themselves,  and  harden  their 
hearts  by  more  }iarticular  trespasses  upon  the 
-law;  by  impositions  and  taxes  upon  the  mer- 
chants m  trade;  by  burdens  and  pressares  upon 
the  gentry  in  knighthood;  before  they  could 
arrive  at  that  universal  destruction  of  the  kir.g 
by  Ship-Money,  which  promised  reward  and  se- 
curity  for  all  their  former  services,  by  doing  the 
work  of  a  parliament  to  his  majesty  m  supplies; 
and  seemed  to  delude  justice,  in  leaving  none 
Co  judge  them,  by  making  the  whole  kingdom 
party  to  their  oppression. — My  lords,  the  com- 
mons assembled  in  parliament  hope  that  your 
lordships  will  call  these  Judges  speedily  before 
you  to  answer  these  Articles  laid  to  their  charge, 
that  the  nation  may  be  satisfied  in  your  lord- 
ship's justice  upon  them,  as  titeir  crimes  deraeriL 

Then  Mr.  Pierpoint  delivered  in  the  follow- 
ing Articles  Against  sir  Robert  Berkley,  one  of 
the  Justices  of  the  KingVBench : 

Aaticles  of  Impeachment  of  Sir  Robert 
Berkley,  knt.  one  of  tlie  Justices  of  the 
Court  of  Kinsr V  Bench,  by  the  Commons  in 
.  this  present  Parliament  assembled,  iu  their 
own  name,  and  iq  the  name  of  all  the  Com- 
mons of  England,  in  maintenance  of  their 
^  Accusation,  whereby  he  staudeU  charged 
with  High  Treason,  and  other  great  Mis- 
demeanours. 

Imprimis,  That  the  said  sir  Robert  Berkley, 
then  oeing  one  of  the  justices  of  the  said  court 
of  King's-Bench,  hath  traitorously  and  wicked- 
ly endeavoured  to  subverttbe  fundamental  laws 
and  established  government  of  the  realm  of 
England  ;  and  instead  thereof,  to  introduce  an 
arbitrary,  and  tyrannical  government  against 
law;  which  he  bath  declared  by  traitorous  and 
wicked  words,  opinions,  judgments,  practices, 
and  actions  appearing  in  the  several  Articles  ea- 
suing. 

2.  Whereas  by  the  statute  made  in  the  95tli 
year  of  the  reign  of  Uenry  8,  prices  of  victuals 
are  appointed  to  be  rated  in  such  maimer,  as  in 
the  said  statute  is  declared ;  but  it  is  manifest 
by  the  said  statute)  Corn  is  none,  of  the  victuals 
th<freby  intended :  nevertheless  some  ill-aifecied 
persons  endeavouring  to  bring  a  charge  upon 
t4iGf  Mibjects  contrary  to  law,  3id  surmise,  that 
the  prices  of  Corn  mi^bt  be  rated,  and  set  ac- 
ording  to  the  direction  of  tliat  statute ;  and 
thereupon  great  gain  might  b«  raised  to  his  ma- 


jesty by  licences  and  dispensatioiis  for  selling 
Corn  at  other  prices :  and  a  command  from  his 
majesty  being  procured  to  the  Judges,  and  sent 
to  them  by  William  Noy,  esq.  his  maje&ty's 
then  Attorney  General,  to  deliver  their  Opi- 
nions touching  the  question,  Whether  Com  was 
such  victualf  as  was  intended  to  have  the  price 
rated  within  the  said  statute:  In  answer  to 
which,  the  said  sir  Robert  Berkley  then  being 
one  of  his  majesty's  justices  of  the  court  of 
KingVBench,  in  iurtheranoe  of  the  said  unlaw- 
ful charge  endea? oured  to  be  imposed  as  afore- 
said, the  30th  day  of  November,  m  the  8ih  year 
of  his  now  majesty's  reign,  did  deliver  his  Opi- 
nion, That  Corn  was  such  victual  as  was  intend- 
ed to  have  the  price  rated  within  the  said  star 
tnte;  which  said  Opinion  was  contrary  to  law, 
and  to  the  plain  sense  and  meaning  of  the  said 
statute,  and  contrary  to  his  own  knowledge,  and 
was  given  and  delivered  by  him,  with  a  purpose 
and  intention  that  the  said  unlawful  cfaaige 
might  be  imposed  upon  the  subject. 

3.  That  an  information  being  preferred  In 
the  court  of  Star-Cham ber  by  the  said  William 
Noy,  his  majesty's  then  Attorney-General, 
agamst  John  Overman,  and  fifteen  other  soap- 
makers,  defendants,  charging  them  with  several 
pretended  oflences,  contrary  to  divers  letters 
patents  and  proclamations  touching  the  xnakini; 
and  uttering  Soap  and  using  the  trade  of  snap- 
makers,  and  other  offences  in  the  said  infonn*- 
rion  mentioned ;  whereunto  the  defendants  did 
plead,  and  demur  as  to  part,  and  answer  to 
other  parts  of  the  said  information :  and  the 
said  plea  and  demurrer  being  over-ruled,  fir 
that  the  particulars  therein  insisted  upon  wooU 
appear  more  full  after  answer  and  proof;  thet^ 
fore  the  defendants  were  ordered  to  answer 
without  prejudice,  and  were  to  be  admitted  to 
such  exceptions  to  the  said  informations,  and 
advantages  of  the  matter  of  the  plea  and  de- 
murrer upon  the  hearing  as  shall  be  material ; 
and  accordingly  the  defendants  did  pat  in  tljeir 
Answers,  and  set  forth  several  acts  of  parlia- 
ment, letters  patents,  charters,  customs,  ainl 
acts  of  common-council  of  the  city  of  London, 
and  other  matters  materially  conducinit  to  thfjr 
defence;  and,  in  conclusion,  pleaded  Not  Guil- 
ty. The  said  sir  Robert  Berkley  then  hcin^ 
one  of  the  justices  of  the  court  of  King'^Bench, 
upon  the  30th  day  of  March,  in  the  eighth  ye.v 
of  his  majesty's  reign,  upon  an  order  of  reie- 
renoe  to  him  and  others,  by  the  said  court  of 
Star-Chamber,  to  consider  of  the  impertineocy 
of  the  said  Answers,  did  certify  the  said  coart 
of  Star-Chamber,  That  the  whole  Answers,  ex- 
cepring  the  four  words  and  ten  last  lines,  sbooki 
be  expunged;  leaving  thereby v no  more  sub- 
stance of  the  said  Answers  than  the  plea  <ii 
Not  Guilty.  And  after,  upon  a  reference  to 
him  and  others,  by  order  of  the  said  Gourt,  of 
the  inpMeninency  of  the  Interrogatories,  and 
Depositions  of  witnesses  taken  on  the  dHeo- 
dants  part  in  the  same  case,  sir  Robert  Berkley, 
upon  the  second  day  of  May,  in  theeicbth  year 
of  his  now  miyesty's  reign,  certified.  That  nine- 
and*  thirty  of  the  laid  Xwerrogfaoriei,  and  tha 
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Deposiiions  upon  them  taken,  sboold  bo  sup- 
pressed, with  the  Answersy  except  as  aforesaid, 
and  Depositions :  although  the  same  did  con- 
tain the  said  defendants  most  material  defence, 
yet  were  they  expunged  and  suppressed,  ac- 
cording to  the  said  certificates ;  both  which  said 
certificates  were  contrary  to  law  and  justice, 
aud  contrary  to  bis  ihe  said  Robert  Berkley's 
own  knowledge,  and  contrary  to  tlie  said  former 
order,  whereby  the  advantages  were  saved  to 
tlie  defendants,  as  aforesaid:  and  by  reasou 
thereof  the  said  John  Overman  and  the  said 
other  fifteen  defendants  were  sentenced  in  the 
said  court  of  Star-Chamber  to  be  committed 
prisoners  to  the  Fleet,  and  disabled  fi-om  using 
their  trade  of  soap-makers;  and  one  of  them 
£ned  in  1500/.,  two  of  them  in  1000/.  a^piece, 
four  of  them  in  lOOO  marks  a-piece ;  which 
fines  were  estreated  into  the  Exchequer  witlmut 
any  mitigation :  and  the  s^d  defendants,  ac- 
cording to  the  said  Sentence,  were  imprisoned, 
and  deprived  of  their  trade  and  livelihood, 
tending  to  the  utter  ruin  of  the  said  defendants, 
aud  to  the  overthrow  of  free  trade,  and  con* 
trary  to  the  liberty  of  the  subject. 

4.  That  he  the  said  sir  Robert  Berkley,  then . 
being  one  of  the  justices  of  the  King's- Bench, 
and  navine  taken  an  oath  for  the  due  admini- 
stration of  justice,  according  to  the  laws  and 
statutes  of  this  reahn,  to  his  majesty's  liege 
people,  on  or  about  the  last  of  December  sub- 
scribed on  Opinion,  i/i  hac  verba :  <  I  am  of 

*  opinion,  that  as  where  the  benefit  doth  more 
'  particularly  redound  to  the  good  of  the  ports 

*  or  maritime  parts,  (as  in  case  of  piracy  or  de- 

*  predations  upon  the  seas)  there  the  charge  hath 

*  been,  and  may  be  lawfully  imposed  upon  them, 

*  according  to  precedents  of  former  times ;  so 
'  where' the  safety  and  gpod  of  the  kingdom  in 

*  general  is  concerned,  and  the  whole  kingdom 

*  m  danger,  (of  which  his  majesty  is  the  only 

*  ji^clgO  ^^ere  the  charge  of  the  defence  ought  to 
'  be  borne  by  all  the  realm  in  general :  this  I 
^  hold  agreeable  both  to  law  anareason.' 

6.  That  be  the  said  sir  Robert  Berkley,  then 
lieing  one  of  tlie  justices  of  the  court  of  KingV 
Bench,  and  duly  sworn  as  aforesaid,  in  Feb. 
1636  subscribed  on  extra-judicial  Opinion,  in 
answef  to  Questions  in  a  letter  from  his  ma- 
jesty, in  hoc  verba : 

*  C.  R.  When  the  f^ood  and  safety  of  the 
'  kingdom  in  general  is  concerned,  and  the 
'  whole  kingdom  in  danger;  whether  may  not 

*  the  king,  by  writ  under  the  great  seal  of  £ng- 

*  land,  command  all  the  subjects  of  this  kingdom 
'  at  their  charge  to  provide  and  fiimish  such 
'  number  of  ships  with  men,  victuals  and  muni- 

*  tion,  and  for  such  time  as  he  shall  think  fit, 
'  for  the  defence  and  safeguard  of  the  kingdom 

*  from  such  danger  and  peril  ?  and  by  law  com- 
'  pel  the  doing  thereof  m  case  of  refusal  or  re- 
'  fractoriness  ?  And  whether  in  such  case,  is 
'  not  the  king  sole  judge  both  of  the  danger, 
'  and  when  and  how  the  same  is  to  be  prevent- 
'  ed  and  avoided  ?'  C.  R. 

'  May  it  please  your  roost  excellent  ma- 
<  jesty^  we  nave;  according  to  your  majesty's 


'  cdmmand,  severally  erery  manby  himself, 

*  and  all  of  us  together,  taken   into  serious 

*  consideration  the  case  and  question  signed  by 

*  your  majesty,  and,  inclosed  in  your  royal  let- 
'  ter :  and  we  are  of  opinion,  that  when  the 
'  good  and  safety  of  the  kingdom  in  general  is 
'  concerned,  and  the  whole  kingdom  in  danger, 
'  your  majesty  may,  by  writ  under  the  great 
'  seal  of  England,  command  all  your  subjects 
<  of  this  your  kingdom,  at  their  charge  to  provide 
'  and  furnish  such  number  of  ship$  with  men, 
^  victuals,  and  munition,  and  for  such  time  as 
'  your  majesty  shall  think  fit  for  the  defence  and 
'  saf(^uard  of  the  kingdom  from  such  danger 
'  and  peril ;  and  that  hy  law  ;^oor  majesty  may 
'  compel  the  doing  thereof  in  case  of  refusal 
'  and  refractoriness :  and  we  are  also  of  opi- 
'  nion,  that  in  such  case  your  majesty  is  the  sole 

*  judge,  both  of  danger,  and  when  and  how  the 
'  same  is  to  be  presented  and  avoided.  John 
'  Bramston,  John  Finch,  Humphry  Davenport, 
'  Jolm  Denham,  Richard  Ilutton,  William 
'  Jones,    George    Crooke,    Thomas  •  Trevor, 

'  George    Vemou,    Robert  Berkley,   Francis ' 

*  Crawley,  Richard  We»ton/ 

6.  That  he  the  said  ^r  Robert  Berkley,  then 
being  one  of  the  justices  of  the  court  of  king'a- 
Bencb,  and  duly  sworu  as  aforesaid,  did  on  tho 

deliver  his  opinion  in  the  Excliequer- 
Chamber  against  John  Ilampdeu,  esq.  in  tha 
case  of  Siiip-Money.  That  he  tlie  said  Jolm 
Hampden,  upon  the  matter  and  substance  of  tba 
case,  was  chargeable  with  the  money  then  in 
question ;  a  copy  of  which  proceeding  and  judg- 
ment (he  commons  of  this  present  parliament 
liave  delivered  to  your  lordships. 

7.  That  he  the  said  sir  Robert  Berkley,  then 
being  one  of  the  jnstices  of  the  court  of  King^- 
Bench,  and  one  uf  the  justices  of  Assize  for  the 
county  of  York,  did,  at  the  assizes  held  at  York 
in  Leiit  1656,  deliver  his  charge  to  the  grand- 
jury,  '  That  it  was  a  lawful  and  inseparable 

*  flower  of  the  crown  fur  tiie  king  to  command, 

*  not  only  tlie  maritime  counties,  but  also  those 

*  that  were  inland,  to  find  ships  for  the  defence 

*  of  the  kingdom.'  Aud  tlien  likewise  falsly 
and  maliciously  nfilrmed.  That  it  was  not  his 
single  Judgment,  but  the  Judgment  of  all  hit 
brethren,  witnessed  by  their  subscriptions. 
And  then  also  said.  That  there  was  a  riunour, 
that  some  of  his  brethren  that  had  subscribed 
were  of  a  contrary  judgment;  but  it  wsis  a  base 
and  unworthy  thing,  for  any  to  give  his  hnnd 
contrary  to  his  heart;  and  then  wistted  for  hit 
own  parr,  that  his  band  might  rot  from  his 
arm,  that  was  guilty  of  any  such  crime  ;  when 
as  he  knew  that  Mr.  Justice  Hut  ion  and  Mr. 
Justice  Crooke,  who  had  subscribed,  were  of  a 
contrary  opinion,  and  was  present  when  they 
were  persuaded  to  subscribe ;  and  did  subscribe 
for  conformity,  only  because  the  major  number 
of  the  judges  bad  subscribed,  ^nd  he  thesaid 
sir  Robert  Berkley  then  also  said.  That  in  some 
cases  the  Judges  were  above  an  act  of  parlia- 
ment; which  said  false  malicious  woid^  were 
uttered,  as  aforesaid,  with  iutent  and  pur|M>se 
to  countenance  and  maintain  the  said  unjast 
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opinions,  fend  to  terrify  bis  niaj«ty*s  siibjei^s 
that  should  refuse  to  pay  'Ship-Moni^,  or  M*k 
any  remedy  by  law  against  tl^e  said  uajast  and 
itiegal  taxation. 

8.  That  whereas  Richard  Chambers  mer- 
chant, having  cofninenced  a  stfit  for  trespass, 
and  false  imprisonment,  agaifist  sir  Edw.  Brom- 
field  knt.  for  imprisoning  him  the  said  Chnm 


bers  foif  refusing;  eo  pay  Ship-Money,  in  the 
time  that  the  said  sir  £.  Brotnfield  was  lord 
mayor  of  the  city  of  London  ;  in  which  suit 
dtesaid  sir  £.  Bromfield  did  make  a  special  jus- 
tification: the  sard  sir  H.  B^rktey,  then  being 
one  of  the  justicesof-the  court  of  King's-bench, 
in  Trinity  tenn  last,  then  sitting  on  the  Bench 
in  the  said  court,  upon  debate  of  ttie  s«(id  ease 
between  the  snid  Chambers  and  sir  E.  Brom- 
field,  said  openly  in  the  court,  *  That  there 
*'  was  a  rule  of  law,  and  a  rule  of  government ;' 
and  that  '  many  things  which  might  not  be 

*  done  by  the  rule  of  law,  tnight  be  done  by 

•  ihe/ule  ofgovernment :'  and  would  not'suffer 
lihe  point  of  legality  of  Ship-Money  to  'be  tfr- 
gued  by  Cbambers*s  counsel.  All  which  opi- 
nions, declarations,  words,  and  speeches,  con- 
tained in  the  9rd,  4th,  5th,  6th,  7th  and  8th, 
articles,  are  destructive  to  the  fundlitnental 
laws  of  this  realm,  the  subjects  rijiht  of  pro- 
perty, and  contrary  to  former  resolutions  in 
parliafnent,  and  to  the  Petition  of  Right;  which 
resolution  in  parliament,  and  Petition  of  Right, 
were  well  known  to  him,  and  resolved  and  en- 
acted when  he  was  the  king's  seijeant  at  law, 
and  attendant  in  tbe  lords  house  of  pilrlia* 
ment. 

9.  That  the  said  sir  R.  Berkley,  then  being 
one  of  the  Judges  of  tl»€  court  of  RingVbeneh, 
and  being  in  Commission  of  the  peace,  and 
duly  sworn  to  execute  the  office  of  a  justice  of 
the  peace  in  the  county  of  Hertford,  on  or 
about  the  7th  of  January  1638,  at  which  time 
the  general  sessions  of  the  peace  for  the  said 
county  ^were  there  holden ;  the  said  sir  R. 
Berkley,  then  and  there  sitting  on  the  bench, 
did  revile  and  threaten  the  grand-jury  returned 
to  serve  at  the  said  sessions,  for  presenting 
the  TCftioval  of  the  eommunion-tabie  in  All- 
SaintK  Church  in  Hertford  aforesaid,  out  of  the 
place  where  it  anciehtly  and  usually  stood,  and 
setting  it  altar-ways,  against  the  laws  of  this 
realm  in  that  case  made  and  provided,  as  an 
innovation  in  matters  concerning  the  church; 
the  said  grand-jury  having  delivered  lo  them  iil 
charge  at  the  said  sessions,  by  Mr.  Serj. 
Atkins,  a  justice  of  the  peace  for  th«  said 
cotmty  of  Hertford,  that  by  the  oath  they  had 
taken,  they  were  bound  to  present  all  inno- 
vations conceruing  church- matters.  And  he 
the  said  sir  Robert  Berkley  compelled  the 
fbreman  of  the  jury  to  tell  him  who  gave  liim 
any  such  information;  and  thereby  knowing  it 
to  be  one  Heni^  Brtwn,  one  of  the  said  grand- 
jury,  he  asked  the  said  Brown,  how  he  durst 
ineddk  with  chorch-matters  f  Who  affirming, 
that  in  the  said  charge  from  Mr.  serjeatit 
Atkins  the  said  Jury  was  charged  so  to  do,  he 
the  said  sir   Robert  Berkley  told    tbt  said 


Brown,  he  shoirid  therefoi'e  6nd  sareties  for  lib 
good  behaviour ;  and  that  he  the  Said  sir  R. 
Berki^  would  sec  a  great  fine  on  his  bead,  to 
make  him  an  etanipleto  others :  and  thereapon 
the  said  Browti  offered  sufficient  bail ;  bat  be 
the  said  sir  R.  Berkley  being  incensed  against 
hmi,  refused  the  said  bail,  and  cotntnitted  the 
said  BnHnn  to  prison,  where  he  lay  in  irons 
till  the  next  morning ;  and  used  to  the  said 
BfoWti,  and  the  rest  of  the  jurors,  many  other 
reviling  iuid  terrifying  speeches  3  and  said,  he 
knew  no  law  for  the  said  presentment ;  and 
tf»ld  the  said  Brown,  that  he  had  sinned  in  the 
said  presentment :  and  he  compelled  the  said 
grand-jurors  to  say,  they  were  sorry  for  what 
they  hdd  dotle  in  l^at  presentment,  and  did 
bid  theth  to  trample  the  said  presentment  under 
their  feel ;  and  caoked  Brown  to  tear  tlie  said 
presentment  in  his  sight.  And  he  the  laid  sir 
R.  i3erkley,  when  as  John  H/mland  and  Ralph 
Pemberton,  late  mayor?  of  St.  Albans,  came 
to  desire  his  opinion  on  several  indictments 
against  John  Brown,  parson  of  St.  Albans,  and 
Anthony  Smith,  vicar  of  St.  Petert  in  St. 
Albans,  at  the  *  quarter-sessions  held  at  the 
said  town  of  St.  AlbanS,  on  the  ?nb  of 
June  l6S9,  for  the  f'emoval  of  the  Communion 
Table  out  of  the  usual  place,  and  not  adminis- 
teritig  the  Sacrament  according  to  Uw  iu  that 
case  provided ;  he  the  said  sir  R.  Berkley  thra 
told  them,  that  such  an  indictment  was  before 
him  at  Hertford,  and  that  he  quashed  the  same, 
and  imprrsoned  the  promoters :  'by  which 
threacenmg  and  reviling  spee(ihes,  tlnjost  ac- 
tions and  declarations,  he  so  terrified  the  jarors 
in  those  parts,  that  they  durst  not  present  aov 
innovations  in  church-matters,  to  their  great 
grief,  and  trouble  of  their  cotisciences. 

And  whereas  several  indictments  were  pre- 
ferred against  Matthew  Brook,  parson  of  Yar- 
mouth, by  John  Ingram  and  Jonn  Carter,  for 
refusing  several  times  to  administer  the  Sacrt- 
ment  of  the  Lord^s  Supper  to  them  without  any 
lawful  cause,  at  the  assizes  held  at  Norwich  in 
the  year  1633 ;  he  the  said  sir  R.  Berkley, 
then  being  one  of  the  judges  of  the  assize,  pro- 
ceeded then  to  the  trial  on  the  said  indict- 
ments ;  where  the  matter  in  issue  bdnj^  that 
the  said  Brook  refused  to  administer  the  said 
Sacrament,  because  the  said  Ingram  and  Carter, 
would  not  receive  tickets  ^ith  their  sir^namci 
before  their  Christian-names;  which  was  a 
course  never  used  amongst  them,  but  by  the 
said  Broo|c :  and  the  said  sh-  R.  Berttlcy  did 
then  much  discourage  the  said  Ingram's  cooa- 
sel,  and  over-rale  the  c^ose  for  naartfcr  of  law, 
so  as  the  jury  never  went  fVom  the  bir,  bat 
there  found  for  the  said  Bronk :  and  the  said 
sir  R.  Berkley  bound  the  said  Ingram  to  the 
good  behaviour  for  the  prosecutitig  the  said 
indictments,  and  ordered  hiCn  to  pay  costs  10 
the  said  Brook  for  wrongfully  indicting  him. 
And  whereas  the  said  Carter,  not  expecting  the 
trial  tkt  the  same  assizes  be  preferred  his  io- 
dictment,  was  then  absent;  whereupoa  die 
said  sir  R.  Berkley  did  Cause  to  be  eutered 
Upon  the  said  indictment  a  Vmmi  *^om  wn 
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*  8«IBcieiis  in  les^ft,*  and  ordered  sd  atmcb- 
menc  against  the  said  Carter :  whidh  ^d  pro- 
ceedings against  the  said  Ingram  and  Carter, 
hy  die  said  sir  R.  Berkley,  were  contrary  to 
law  andiustice,  and  to  his  own  knowledge. 

10.  Inat  the  said  sir  K.  fierkWy,  being  one 
of  tb^  josiicefl  of  the  court  of  King's- bench, 
and  duly  sworn  as  aforesaid,  in  Trinity  Tenn 
1637,  deterred  to  discharge  or  ImuI  Alexander 
Jeonitigs  prisoner  in  the  Fleet*  (bro^igbt  by 
Habeas  Corpus  to  the  bar  of  the  said  court ; 
the  return  of  his  commitment  beiogv  that  he 
was  committed  by  two  seteral  warrants  from 
the  lords  of  the  cUuncil,  datrd  the  5th  of  No- 
irember  1696,  tlie  first  being  only  read  in  court, 
expressing  no  cause  ;  the  other,  for  not  payini; 
messengers  fees,)  until  he  should  bring  a  certi- 
ficate that  be  had  paid  his  assessment  for  Ship- 
Money  in  the  county  of  Bucks,  but  remitted 
him.  And  in  Michaettaas  term  after,  the  said 
Jennhigs  being  brought  by  another  Habeas 
Corpus  before  him  as  aforesaid,  and  the  same 
TeturfM*d ;  tet  he,  the  said  sir  R.  BeHtiey,  re^ 
fased  to  Jischarge  or  bail  him,  but  remitted 
bim.  And  in  £aster*term,  after  several  rules 
were  given  for  bis  majest^s  counsel  to  shew 
cause  why  the  said  Jennings  should  not  be 
bailed,  a  fourth  rale  was  made  for  the  said 
Jennings  to  let  his  majesty's  attorney-general 
bare  notice  thereof  and  notice  was  given  ac- 
cordingly :  and  the  said  Jennings  by  another 
Habeas  Corpns  being  brought  to  the  bar  in 
Trinity  term  after,  and  the  same  return  made, 
with  this  addition,  of  a  new- commitment  of  the 
4tb  6f  'M)kj,  suggesting  the  said  Jennings  bad 
used  dnrers  scandalous  words  in  derogation  and 
disparagement  of  his  majesty's  government : 
He  the  said  Jennings  after  several  rules,  in  the 
end  of  the  said  Trinity  term,  was  again  remitted 
to  prison.  And  he  the  said  sir  R.  Berkley  did, 
on  the  5th  of  June  last,  defer  to  gntnt  h»  ma- 
jesty's Writs  6f  Habeas  Corpus  for  William  Par- 
giter  and  Samuel  Dan  vers  esiq  aires,  prisoners  in 
Ui^ Gate-House,  and  in  the  Fleet:  and  afterwards 
having  granted  the  said  writ  of  Habeas  Corpus, 
the  said  Pargiter  and  Danvers  were  on  the  18th 
of  Jane  last  brought  to  the  bar  of  the  said  court, 
wh«re  the  r^nms  of'  their  commitments  were 
several  Warrants  froth  the  lords  of  the  council 
not  expressing  any  caosd :  yet  he  the  said  sir 
Robert  Berkley,  then  sitting  in  the  Said  court, 
deferred  to  bad  the  said  Pargiter  and  Danvers, 
and  the  18th  of  June  hist  made  a  rule  for  a 
new  return  to  be  received,  which  was  returned 
the  25th  of  June  last  ih  kite  verba  : 

*  Whereas  his  majesty  finding  diat  his  sub- 

*  jects  of  Scotland  have  in  rebellious  and  hostile 
'  manner  assembled  themselves  together,  and 

*  intend  not  only  to  shake  off  their  obedience 
'unto  hb  majesty,  but  also  as  enemies  to  in- 

*  vade  and  infest  this  his  kingdom  of  England, 
'  to  the  danger  of  his  royal  person,  &c. 

*  For  prevention  whereof  his  majesty  hath  by 

*  the  advicie  of  his  council-board,  given  special 

*  commandment  to  all  the  Lord-Lieutenants 
'  of  the  counties  of  this  realm,  to  assemble  the 
<  militia  at  the  plactt  appointed  for  thehr  ren- 


dezvous hi  their  several  and  respective  coon- 
ties,  there  to  be  conducted  anddrawn  together 
into  a  body  for  this  service.    And  whereas  hi» 
majesty,  according  to  the  larws  and  statutes  of 
this  realm,  and  the  constant  custom  of  his  pre-' 
dece>sars  kings  and  qneens  of  this  realm,  haXh 
power  for  the  defence  of  this  kingdom  and  re^ 
sisting  the  force  of  the  enemi*es  thereof,  to 
grant  forth  commissiims  under  his  great  seal 
to  such  (it  persons  as  he  shall  make  choilce  of, 
to  array  and  arm  the  subjects  of  this  kingdom^ 
and  to  compel  those  who  are  of  able  bodies 
and  able  estates,  to  arm  themselves;  and 
such  as  should  not  be  of  able  bodies,  but  of 
ability  in  estate,  to  assess  them  according  to 
their  estates  to  contribote  towards  the  charge 
of  arraymg  others,  being  able  of  body  and  not 
able  in  estate  to  arm  themselves ;  and  sueh 
persons  as  should  be  contrarient  to  commit 
to  prison,  there  to  remain  until  the  king  should 
take  further  order  therein  t  And  whereas  the 
earl  of  Eieter,  by  virtue  of  his  majesty^s  com- 
mission to  him  dhrcted  for  the  arraying  and 
arming  of  a  certain  number  of  persons  m  the 
county  of  Noribamptcm,  hath  assessed  William  ^ 
Pargiter,  being  a  man  unfit  of  body  for  that  ser- 
vice, but  being  of  estate  and  ability  to  contri-. 
bote  amongst  others  to  pay  the  smn  of  55.  to- 
wards the  arraying  and  arming  of  others  of  able 
bodies,  and  wantmg  ability  to  array  and   arm 
themselves :  And  whereas  we  have  recerred 
information  ft'om  the  said  earl,  that  the  said 
WiHiam  Pargiter  hath  not  only  in  a  wilfiil  dis- 
obedient manner  refused  to  pay  the  said  money 
assessed  upon  him  towards  so  important  n 
service,  to  the  disturbance  and  hindrance  of 
the  necessary  defence  of  this  kingdom ;  but 
also  by  his  ill  example  hath  misled  many 
others;  and,  as  we  have  just  cnnsc  to  bdieve, 
hrtth  practised  to  seduce  others  from  that 
ready  obedience  which  they  owe,  and  wotdd 
otherwise  have  yidded  to  his  majesty's  jntt 
command  for  the  public  ifefencc  of  his  person 
and  kingdom,  which  we  purpose  with  all  con- 
venient speed  to  enquire  ftinher  of  and  exa- 
mine:  These  are  therefore  lo  wiU  and  require 
you  to  take  into  your  custody  the  persons  of 
the  said  William  Pargiter  and  Samnel  Dan- 
vers, and  them  safely  to  keep  prisoners  till 
further  order  from  this  board,  or  until  by  due 
course  of  law  they  shall  be  delivered/ 
Yet  he  the  said  sh*  R.  Berkley  being  desired 
to  bail  the  said  Pai^giter  and  Danvers,  remitted 
them,  where  they  remained  prisoners  till  the  9th 
of  November  last,  or  thereabouts ;  althoogh  the 
said  Jennhiip,  Pargiter  and  Danvers,  on  all  and 
every  the  said  returns,  were  clearly  bailable  b(y 
law;   and  the  counsel  of  the  said  Jennings, 
Pargiter  and  Danvers,  oflered  in  court  very  suf- 
ficient bail.    And  he  the  said  sir  R.  Berkley, 
being  one  of  the  justices  of  the  court  of  KingV* 
Bench,  denied  to  grant  his  majesty's  writs  of 
Habeas  Corpus  to  verv  many  others  his  majes- 
ty's subjects ;  and  when  he  had  granted  the 
said  writs  of  Habeas  Corpus  to  very  many 
others  lus  majesty's  subiects,  and  on  the  re- 
turn no  cause  ar>peare<]|  or  such  only  as  w«$ 
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clearly  bailed  b j  law ;  yet  he  remanded  them, 
where  they  remained  prisoners  very  long: 
which  said  deferring  to  grant  the  said  writs  of 
Habeas  Curpus,  and  refusals  and  delays  to  dis- 
tbarge  prisoners,  or  to  suffer  them  to  be  bailed, 
contained  in  this  article,  are  destructive  to  the 
fundamental  laws  of  this  realm,  and  contrary 
to  former  resolutions  in  parliament,  and  to  die 
Petition  of  Rijght ;  which  said  resolutions  and 
Petition  of  Right  were  well  known  to  him  the 
said  sir  R.  Berkley,  and  were  resolved  on  and 
enacted  when  he  was  the  king's  Serjeant  at  law, 
and  attendant  in  the  lords  house  of  parliament. 

11.  Tliat  whereas  there  was  a  cause  depend* 
iog  in  the  Court-Cliristian  at  Norwich,  between 
Samuel  Booty  clerk  and  Collard  fur  2«.  in  the 
pound,  for  tithes  for  rents  and  houses  in  Nor- 
wich, and  the  said  Collard  moved  by  his  coun* 
sel  in  the  court  of  KingV Bench  for  a  prohibi- 
tion to  stay  proceedings  in  the  Court-Christian 
at  Norwich,  and  delivered  into  the  said  court 
of  KingVBcnch  his  suggestions,  that  the  said 
cause  in  the  said  Court-Christian  was  only  for 
titlies  for  rents  of  houses  in  Norwich,  which 
was  determinable  by  the  common-law  only; 
yet  he  the  said  sir  R.  Berkley,  being  one  of  the 
justices  of  the  said  court  of  KingVBench,  and 
sitting  in  the  said  court,  deferred  to  grant  a  pro- 
hibition to  the  said  Court-Christian  in  ttie  said 
cause,  although  the  counsel  did  move  in  the 
said  court  many  several  tunes,  and  several 
terms,  for  a  prohibition.  And  he  the  said  sir 
K.  Berkley  deferred  to  grant  lus  majesty's  writ 
of  prohibition  to  several  other  courts,  on  the 
motions  of  divers  others  of  his  majesty's  sub« 
jects,  where  the  same  by  the  laws  of  this  realm 
ought  to  have  been  granted,  contrary  to  the 
laws  of  this  re^lm  and  his  own  knowledge. 

All  which  words,  opinions,  and  actions,  were 
to  spoken  and  done  by  him  the' said  sir  R. 
Berkley  traitorously  and  wickedly,  to  alienato 
the  hearts  of  his  miyesty's  liege  people  from  his 
majesty,  and  to  set  a  division  betwixt  them, 
and  to  subvert  the  fundamental  laws  and  es- 
tablished government  of  his  majesty's  realm  of 
England  :  For  which  they  do  impeach  him  the 
said  sir  R.  Berkley,  one  of  the  Justices  of  the 
court  of  KingV  Bench,  of  Higli-Treason  against 
our  sovereign  lord  the  king,Jii3  crown  and  dig- 
nity, and  of  the  misdemeanors  above-mention* 
ed.-— And  the  said  Commons  by  protestation, 
saving  to  themselves  only  the  liberty  of  exhibit- 
ing at  any  time  hereafter  any  other  Accusation 
or  Impeachment  asainst  the  said  sir  R.  Berk- 
ley, and  uUo  of  replying  to  the  Answer  that  he 
the  said  sir  II.  Berkley  shall  make  to  the  said 
Articles,  or  auy  of  them,  or  of  offering  proof  of 
the  premises,  or  any  other  Impeachments  or 
Accusations  that  shall  be  exhibited  by  them, 
as  the  case  shall,  according  to  the  course  of 
Dariiaments,  require ;  do  pray  that  the  said  sir 
K.  Berkley,  one  of  tlie  justices  of  the  court  of 
KingVBench,  may  be  put  to  answer  to  all  and 
every  the  premises ;  and  that  such  proceedings, 
examinations,  trials,  judgments  and  executions 
may  be  upon  every  of  them  had  and  used,  as  is 
t»^ceable  to  law  and  Justice. 


At  the  presenting  these  Articles,  Mr.  Pier- 
point  delivered  himself  as  follows  t 

My  lords ;  I  am  commanded  to  present  voor 
lordships  these  Articles,  with  which  the  kni^bts, 
citizens,  and  bnrgesses  of  the  Commons  iioibe 
of  parliament,  in  their  own  name  and  io  the 
name  of  all  the  commons  of  England,  impeach 
Mr  R.  Berkley,  kt.  one  of  the  justices  of  his  ma- 
jesty's com  t  of  King's- Bench,  in  maiotrnance 
of  their  Accusation  of  High-Treason,  and  other 
gr^at  misdemeanors ;  the  Articles  they  desire 
may  he  read. 

Whereupon  the  Articles  were  read  by  Mr. 
Francis  Newport,  a  member  of  the  boiue  cf 
commons. 

Then  Mr.  Fkrpoint  proceeded  and  ssid, 

The  high-treason  is  in  the  first  article,  in  hif 
endeavours  to  subvert  tlie  fundamental  laws  ot 
this  realm,  and  to  introduce  an  arbitrary  aul 
tyrannical  government,  which  hath  heen  laid]; 
adjudged  treason  in  the  cause  of  the  eari  ot 
Strafford.  The  other  articles  prove  the  first  by 
his  opinions,  certificates,  judgments,  by  his  ()^ 
niaU  of  the  benefit  of  our  laws,  which  bare 
been  read  by  your  lordships.  No  fundamental 
law  to  the  subjecu  is  left;  our  goods,  ws 
lands,  our  bodies,  the  peace  of  a  good  coo- 
science,  are  by  him  given  up  to  arbitrary  tvna* 
nical  government.  Nothing  hath  been  omiiu^ 
to  make  a  jud^e  know  the  laws,  to  make  bia 
just,  or  fright  him  from  being  evil :  We  bare 
inns  of  court  peculiar  to  that  study,  judges  trooi 
theoce  only  cnosen  ;  seldom  any  but  what  bate 
been  20  years  there;  honours  and  reveoots 
are  given  to  judges,  encouragement  to  do  «eL; 
'this  judge  had  these :  judges  are  sworn  accord- 
ing to  law  to  serve  the  lung,  and  his  peouie; 
according  to  law  to  counsel  the  king ;  aod  f  f 
not  so  doing,  to  be  at  his  will  for  body,  lands, 
and  goods.  This  judge  took  that  outh ;  tlxr 
laws  (the  judges  study)  impose  the  greate: 
punishment  upon  unjust  judges;  they  sbet 
thi^t  these  punishments  have  been  inflicted,  »'<i 
more  could  not  be  done  to  persuade  or  frigbii 
jud^e. 

His  offences  slicw  in  him  great  ambition,  jet 
he  was  most  timorous  of  displeasing  the  grbi 
in  power;  he  did  not  only  forbear  doiog»i^ 
he  was  sworn  to  do,  but  was  most  ocu^ 
against  our  laws,  aiid  in  opposingand  puoisbic; 
any  that  did  maintain  them.  To  have  only  |^ 
ccived  bribes,  (though  they  blind  the  eyes,  asi 
though  the  desif e  to  get  money  incrca^  *^^' 
age)  that  heinous  crime  in  a  judge  bad  bee^. 
in  comparison  with  his  offences,  aiolcral* 
vice ;  for  from  such  a  judge  justice  is  also  to  ^ 
had  for  money.  Ambition  is  violent,  and  ruiai 
whilst  covetousness  is  making  a  baigain. 

The  words  of  his  Opinion  and  Jodgment  :st 
for  the  king's  power.  It  is  pleasing  to  the  na- 
ture of  man,  that  others  should  obey  bis  vt^. 
and  well-framed  dispositions  of  princes  naav^ 
sily  be  persuaded  their  power  is  unlimitw, 
when  they  are  also  put  in  mind,  that  thrrrtorc 
they  have  more  cause  to  do  well,  aod  for  do^n; 
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well  Are  more  renovtned  :  for  in  the  roost  op- 
pressive designs,  (which  we  have  suffered  under) 
ibe  pretences  of  his  majesty  hare  ever  been  the 
eood  of  his  subjects ;  hiH  is  the  sin,  that  is  to 
judge  by  the  laws,  and  knows  the  laws  are  to 
the  contrary,  yet4>uts  and  confirms  such  thought.s 
in  bis  prince.  He  tliat  incites  another  to  arbi- 
trary government,  when  his  self-ends  are  there- 
by compassed,  bates  bim  for  taking  that  power 
he  persuaded  him  unto.  The  Writs,  tho»e 
monsters  of  necessity,  to  provide  Ships  to  avoid 
immiaent  danger,  that  could  not  stay  40  days 
for  the  caliinn;  c)f  a  parliament,  were  therefore 
to  gn  out  in  September,  to  have  ships  ready  in 
March.  This  iiath  been  adjudged  by  your 
lordships  to  be  destructive  to  the  fundamental 
laws  of  this  realm,  and  to  the  subjects  right  of 
property  and  liberty,  &c.  that  I  shall  say  but 
this  concerning  them  ;  thatthis  judge  published 
tliem  to  be  inseparable  flowers  of  the  crown  ; 
and  that  we- have  lived  to  see  fbr  five  years  to* 
get  her  imminent  danger,  and  thus  to  be  pre- 
vented. 

This  judge  did  advise  to  such  a  government, 
as  future  kings  here  might  exercise  the  highest 
tyranny,  and  the  subjects  want  the  benefit  of 
rebiniiots,  known -to  the  most  slavish  eastern 
nations;  where,  il  their  prince  do  unjustly,  he 
hath  hatred  for  ii,  and  the  dangers  that  follow 
that.  This  judge  will  have  that  hatred  to  go  to 
our  good  laws  :  No  such  bondage,  as  when  the 
laws  of  freedom  ai-e  mis-interpreted  byjjudges 
to  make  men  slaves. — What  can  be  considered 
of  in  a  jodi;e  of  law,  to  give  his  opinion  and 
advice  to  his  prince,  how  the  laws  (the  mutual 
covenants  of  kings  and  subjects)  are  to  be 
broken,  but  that  his  intetitions  are  to  have  his 
prince  do  ill,  by 'making  his  evil  servants  to 
study,  and  to  be  pleased  with  their  wicked  de- 
signs ;  because  they  see  means  to.  put  them  in  ' 
execution,  by  making  them  to  persuade  their 
prince,  because  in  imminent  dai>ger  his  subjects 
goods  are  at  his  will,  that  there  is  such  danger 
when  there  is  not,  and  tbatttiey  have  only  some 
by-ends  of  their  own  ? 

This  judge  will  have  the  law  to  be  what  to 
him  seems  reason:  the  reason  limited  to 
him  to  judge  of,  is  what  the  common  law  saiih 
is  so,  what  a  statute  hath  so  enacted.  For  him 
to  judge  this  or  that  is  law,  eke  a  mischief  shall 
follow^  because  the  law  in  such  a  tiling  is  im- 
perfect, therefore  he  will  make  a  law  to  supply 
It ;  or  because  that  the  law  written  in  such 
particulars  is  against  his  reason,  therefore  his 
reasons  to  be  law  ;  then  must  follow,  as  often  as 
a  judge's  reason  changes,  or  judges  change,  our 
laws  change  also..  Our  liberties  are  in  our 
laws,  which  a  subject  may  read,  or  hear  read ; 
this  is  his,  this  he  may  do  and  be  safe:  and 
that  thus  the  judge  ought  to  give  judgment,  and 
then  he  is  free.  The  excessive  growUi  of  courts 
of  reason  and  conscience  came  from  great  and 
cunning  persons;  and  though  not  the  mo^t 
sudden,  yet  the  most  dangerous,  and  sure  ways 
to  eat  out  our  laws,  our  liberties.  Unlnnited 
power  must  be  in  some  to  make  and  repeal 
i»wi^  to  fit  th«  dispositions  of  times  and  per* 


sons :  Nature  placeth^-this  in  common  consent 
only  ;  and  where  all  cannot  conveniently  meet, 
instructeth  them  to  give  their  consents  to  some 
they  know  or  believe  so  well  of,  as  to  be  bound 
to  what  they  agree  on.  His  majesty,  your  lord- 
ships, and  the  commons,  are  thus  met  in  parlia^ 
ment ;  and  so  long  as  we  are  often  reduced  to 
(liis  main  foundation,  our  king  and  we  shall 
prosper. 

This  judge  will  not  allow  iis  our  knowledge, 
or  any  reason ;  he  will  have  our  minds,  onr 
sonls,  slavis.  A  graud-jury-man  gave  bis  fel* 
lows  true  information  ;'they  present  an  inno- 
vation in  church,  are  threatened  and  reviled  for 
It;  he  that  told  this  tmth  is  chai;^,.!  shall 
use  this  judge's  own  words,  to  sin  in  that,  and 
that  he  made  others  forswear  themselves ;  this 
judge  sent  him  to  the  common  gaol,  where  he 
is  laid  in  irons ;  and  all  this,  because  he  and 
they  durst  meddle  with  churdi  matters.  He  is 
forced  to  tear  the  presentment  in  pieces  in  open 
court.  Our  laws  provide  for  the  peace  of  onr 
consciences,  many  acts  of  parliament  are  for 
it,  and  the  trust  by  those  acts  set  to  juries  : 
this  judge  well  knew  all  this :  your  lordships 
have  hf»rd  what  he  did  to  the  jury  at  Hert- 
ford; he  would  have  us  know  no  more  divinity 
than  to  obey  what  the  chief  of  the  clergy  di* 
rected,  no  more  law  than  what  he  said  nvas  sow  ' 
Judges  in  former  times,  except  ouly  such  es 
were  examples  of  punishment,  as  of  injustice 
in  cases  of  great  and  public  concernment,  for- 
bear proceedings  till  ^e  next  parliament.  This 
necessitated  the  calling  of  parliaments.  This 
judge  had  as  many,  such  causes  before  him,  as 
ever  any  had  ;  yet  he  never  desired  the  resolu- 
tion of  parliament  in  any  one;  for  the  ways  he 
went,  the  necessity  was  never  to  have  a  parlia- 
ment; be  would  pull  up  that  foot  of  our  safeties 
and  liberties,  which  whilst  ye  enjoy,  the  nnlice 
and  injustice  ofull  other  courts  and  personscaii 
never  ruin ;  and  when  near  to  ruin,  (as  most 
near  of  late)  this  only  sure  remedy  will  help  us ; 
noticing  can  ruin  a  parliament,  but  itself.  The 
evils  which  we  have  suffered  under,  they  were 
committed  by  the  judges:  or  by  them  ought  to 
have  been,  and  might  have  been  prevented. 

This  judge  assisted  in  causing  the  miseries 
we  suffered  in  the  Star-Chamber,  and  at  tHe 
council'table :  .he  denied  the  known  rights^ 
which  he  ought  to  have  granted  us,  to  stop  our 
grievances  in  the  ecclesiastical  courts  :  he  was 
the  cnu^er  of  our  sufferings  in  other  courtSw 
The  lest  lovers  of  their  laws  and  liberties,  the 
most  honest,  suffer  most  by  an  unjust  judge; 
they  most  oppose  his  vices ;  dislionest  persons 
find  such  a  jud^e  to  fit  their  purposes ;  the  judge 
finds  them  for  his ;  the  bond  of  iniquity  confe- 
derates them.  He  that  will  do  no  wrong,  will 
suffer  none  which  he  can  help :  The  man  that 
knows  himself  bom  free,  will  do  his  utmost  to 
live  so,  and  to  leave  freedom  to  bis  posterity  : 
were  be  in  slavery,  when  by  outward  gesture 
thought  to  be  most  delighted,  were  his  mind 
then  known,  there  would  be  found  vexation,  and 
his  busy  thoughts  employed  to  redeem  himself 
and  bb  posteiity  from  thraldom.    But  to  uy^ 
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oouid  tliis  jadge  intend  to  m&ke  himself  and  bis 
own  posterity  slaves  ?  What  he  did  was  through 
•nor  of  jadjEment  only.  No,  my  lords;  what 
his  aims  and  endeavours  were,  is  apparent.  To 
consider  man  in  the  general,  we  sliallfind  in 
every  age  he  will  be  a  slave  to  some  few,  that 
caaoy  may  be  slaves  to  him,  he  looks  to  himself 
only  ;  tliis  he  would  do,  or  forbear  doing,  to  be 
great,  to  be  rich^  had  he  children  or  kindred, 
or  liaid  he^none.  This  highly  unjust  judge,  by 
cOBtiimiog  sins,  maintained  his  actions  (o  pre^ 
serve  himself ;  he  knows,  to  be  found  guilty  in 
4ine  of  his  offraces,  the  penalty  of  the  law  for 
it,  therefore  covers  the  offences  committed  with 
inventing  and  acting  other.  For  a  judge  to  be 
unjust,  more  hurts  the  public  thaii  any  other ; 
lie  is.  not  suspected.  What  a  judge  doth,  is 
looked  on  as  a  thing  that  ought  to  be  done. 
Tbe  most  pemici^ms  p*eat  man,  that  by  cun- 
nini(  hath  got  to  himself  the  heart  and  ^neue 
4>f  his  prince,  his  ill  acts  have  died  with  him, 
if  not  takeo  np  by  others,  and  then  they  walk 
in  darkness;  no  man  will  justify  what  he  duth, 
hf  saying  such  a  farounte  did  it :  But  the 
unjust  judgments  of  this  judge,  were,  given 
in  noon-day,,  wore  done,  in  the  fiice  of  the 
whole  kingdom,  in  tite  bearing  of  such  as  might 
carry  the  news  to  all  parts  of  the  realm,  and 
was  tlierefore  done ;  his  unjust  judgmenJjs  were 
ear  records.  We  have  seen  wicked  great  men 
most  cra&ily  politic ;  they  hated  our  laws,  yet 
fiot  meeting  with  active  judges  moulded  to  their 
purposes,  they  and  their  acts  have  died,  the 
xealm  flourished ;  but  of  late,  odiers  less  poli- 
tic, meeting  with  most  uiKJust  judges, every  way 
us  iU  as  they  could  wish  them  to  be,  then  did 
•the  k'mgdom  faint,  under  the  load  of  its  misery 
did  long  struggle :  Now  it  is  ristog,  I  assure 
myself  yoor  lordships  will  assist  to  take  off  the 
kurdcn. 

If  the  designs  of  some  would  not  haye  such 
m.  man  to  be  at  liberty,  a  warrant  Irom  some 
lords  of  the  council  would  soon  have  laid  him 
in  prison,  and  given  no  cause;  had  he  moved 
this  judge  to  be  discharged  or  bailed,  he  could 
hare  obuined  neither.  If  their  ways  would 
not  have  endured  that  man  to  live,  a  judge  re- 
viling the  prisoner;  and  the  oounsel  that  moved 
for  his  discharge  or  boil,  joined  with  the  hate 
of  some  great  man,  might  soon  have  moved  a 
gaoler,  for  unwholesome  rooms  and  lodging, 
and  ill  diet  for  his  prisoner,  and  they  may  soon 
take  life  away.  Offenders  in  prisoas  are  looked 
after  to  be  safe  only ;  such  as  are  brought  in 
hy  power  against  law,  are  abused.    Had  a 

treat  roan  desired  the  estates  of  others,  the 
reach  of  a  pvoclamaiiou  might  readily  have 
heen  charged  against  them  in'  Star-Chamber ; 
tut  they,  Tt  may  be,  could  have  answered  and 
cleared  theinsSelves,  and  proved  thehr  answer 
by  testimonies :  had  they  been  referred  to  this 
judge,  he  would  'have  expunged  tbe  one,  sup- 
fTttSfld  the  other.  Then  followed  fines  to  the 
value  of  their  estates,  or  more;  theu  imprison- 
ftient  of  course,  till  they  paid  such  fines;  your 
lordships  have  heard  what  this  judge  did  to  the 
Som^-Utkn.  Thu  QOttBtryam  MoiMd  the 


plough,  and  to  his  thinking  he  was  assured  of 
his  right,  prq>erty,  ami  liberty,  which  gave 
him  ability  to  do  it  He  believed  hit  ueigb* 
hour,  his  landlord,  liis  king,  .couhl  aot  Cake  bn 
goods  from  him  without  his  ooasenc  He  knew 
the  u&ual  paymeots  by  law ;  and  in  ettruordi- 
uary  causes  thought  to  have  that  care  to  cbusc 
such  for  the  knights  of  his  shire,  or  lor  his  bur- 
gesses, as  might  be  mindful  of  the  cause  of 
payment,  and  of  his  estate.  Thi»  countryman 
haih  heard  the  opinions  and  judgment  of  this 
judge,  hath  seen  bis  goods  taken  from  hoa 
without  his,  or  bis  knights  of  the  siiire,  or  bux^ 
gesses  consent  or  advice.  These  have  made 
him,  his  wife  and  children^  to  ioin  in  tears,  to 
wish  they  had  never  been  bpm;  they  havt 
made  them  think  on  maaiy  ways  to  keep  safe 
that  estate  which  was  yet  left  them,  have  made 
them  desire  to  sell  all  their  go«»ds,  and  hide  the 
money:  but  then  he  remembers  this  jad^ 
how  that  he  ^hall  be  carried  to  prison,  and  re- 
main there,  if  he  pay  not  what  it  pleases  others 
to  assess  him.  Then  they  think  idle  persons 
(the  drones  and  moths  of  the  ooounon wealth) 
to  be  a  wise  people,  whilst  the  couatryrocn  ex- 
pect, and  can  think  ai  nothing  bat  being  beg- 
gars. Where  public  and  enosmaus  o&nces 
have  been  committed,  eminent  and  notorious 
punishments  UHist  be :  such  will  make  ytmr 
lordships  proceedings  highly  esteemed ;  \ht 
there  will  be  so  many  ofieoders,  and  oone 
without  danger  can  be  punished. 

This  judge  subvertisg  our  laws,  took  a«ay 
the  hearts  of  many;  he  subscribes  Ibr  the 
king's  power,  but  so  as  he  put  him  on  taking 
his  subjects  goods ;  a  ad  of  all  other,  such  wats 
be  most  dangerous  i  for  we  know  his  au^esty 
is  not  the  last  that  suffers,  and  Is  not  tbe  kii^ 
worth  many  thousands?  Tbe  place  of  this 
judge  was  to  have  given  and  prsservcd  to  the 
king  tbe  hearts  of  his  sub^ts;  the  due  execa- 
tiou  t>f  tbe  laws  had  done  this;  and  wheo  such 
notice  is  taken  of  a  prince,  none  wiU  conspire 
against  him,  wh^  cannot  feign  to  cbemselvet 
safety  before  or  aflcr  any  fact  committed ;  f»* 
reign  enemies  will  not  iavade  his  kingdoms. 
Thus  hath  his  majesty  now  got  our  heaits,  aad 
will  for  ever  have  them.  This .  iudge  is  to  an- 
swer for  what  his  majesty,  and  for  what  ^t 
hare  suffered. 

I  am  commanded  by  the  house  of  commons 
to  desire  of  your  lordships,  that  tbe  proceedinp 
against  sir  Robert  Berkley,  kt  one  uf  tbe  jus- 
tices of  his  majesty's  court  of  Kin|;'»4iencb, 
may  be  put  in  as  speedy  a  way  of  trial,  as  the 
course  of  parliament  will  allow. 

At  the  same  time  Mr.  Hollis  made  a  Speed 
in  behalf  of  sir  Raudolph  Crew,  fbrroeriy  Lord 
Chief  Justice  of  the  KingVbench,  but  removed 
for  giving  his  Opinion  against  Loan-Money. 

My  lords;  these  gentlemen  have  presented 
unto  your  lordships  the  sad  object  of  justice 
penperted,  Ube'rty  oppressed,  of judgOMiit  turned 
into  wormwood,  the  laws,  which  should  be  the 
bars  of  our  gates  to  protect-  us,  keep  us^  aad 
all  that  JB  QVtn  in  safety^  made  weak  and  impo* 
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tent,  tolietniy  us  unto  the  hands  of  vio1en6e; 
instead  of  props  to  support  as,  become  brok^ 
reeds  to  deceive  us^  and  run  into  our  sides 
when  we  lean  upon  them ;  (ve;i  so  many  snares 
to  entrap  and  entangle  us.  And  all  this  by 
the  perfidiousness  of  those  who  are  intrusted 
with  our  laws,  who  call  themselves  the  guar- 
dians and  the  interpreters  of  the  law;  but  by 
their  accursed  glosses  have  confounded  the 
text,  and  made  it  speak  another  language,  and 
aoother  sense^  than  ever  our  ancestors  tne  law- 
makers intended. 

Our  ancestors  m^e  laws  to  keep  themselves, 
And  their  posterity  alter  them,  in  the  possession 
of  their  estates:  these,  judges  could  make  the 
law  itself  rob  us,  and  despoil  us  of  our  estates. 
Were  we  invaded  or  prosecuted  at  any  time 
for  pretended  crimes,  or  rather  because  we 
were  free  from  crimes  ?  And  did  we  put  our- 
selves upon  a  legal  defence,  and  shelter  our- 
selves under  the  buckler  of  the  law,  use  those 
lawful  weapons  which  justice,  and  truth,  and 
the  common  right  of  the  subject  did  put  into  our 
hands,  would  this  avail  us?  No:  these  judges 
would  make  the  law  wrest  our  weapons  from 
us,  disarm  us,  take  away  all  our  defence,  ex- 
punge our  answers,  even  bind  us  hand  and  foot, 
and  so  expose  us  naked  and  bound  to  the  raer- 
cilessness  of  our  oppressors.  Were  our  per- 
sons forced,  and  imprisoned  by  an  act  of  power, 
would  the  law  relieve  us  when  yre  appealed 
unto  it?  No;  it  would  join  hands  with  violence, 
and  add  bitterness  to  our  sorrow.  These  judges 
would  not  bear  us  when  we  did  cry ;  no  im- 
portunity could  get  a  Habeas  Corpus:  nav, 
our  cries  would  displease  them,  and  they  would 
beat  us  for  crying ;  and  ovei^do  the  unjust  judge 
in  the  gospel,  with  whom  yet  importunity  could 
prevail. 

My  lords,  the  commons  of  England  finding 
themselves  in  this  lamentable  condition,  by  the 
wickedness  of  these  judges,  it  is  no  wonder 
that  we  complain  of  them.  It  is  po  wonder  if 
the  knights,  citizens,  and  burgesses  assembled 
in  parliament,  have  sent  up  some  of  their  mem- 
bers to  stand  upon  mount  E^al  to  curse  these 
judges ;  to  denounce  a  curse  upon  them  who 
have  removed  oar  land-marks,  have  taken  away 
the  bound-stones  of  the  propriety  of  the  sul>- 
ject,  have  left  us  no  weum  et  tutan ;  but  he 
that  had  most  might  had  most  right,  and  the 
law  was  sure  to  be  of  his  side. — It  hath  been 
the  part  of  these  ^ntleroen  who  have  spoken 
before  me,  to  pray  for  justice  upon  those  men 
who  would  not  do  justice  to  others.  My  lords, 
I  come  upon  another  errand,  and  yet  for  justice 
too  ;  for  there  is  justice  upon  moo  at  Genzim, 
as  well  as  upon  mount  Ebal.  It  is  a  great 
point  of  justice  to  give  a  blessing,  a  reward 
where  it  is  due,  as  punishment  where  punishment 
is  due :  for  reward  and  punishment,  premmn 
€t  pana^  be  the  two  legs  that  justice  walks  on  ; 
and  reward  is  her  right  leg,  the  more  noble  and 
the  most  dorious  supporture  of  that  sacred 
and  divine  body,  that  which  God  himself,  the 
foundation  of  justice,  doth  more  delight  in. — 
*  Tardior  ad  poaas  Deut  est^  ad  prfMsia  vtlox  :* 
TOL.  IIU 


Punishment  is  as  good  as  physic  in  the  conse^ 
ouence,  reward  as  wholesome  and  nourishing 
food  in  the  essence,  the  one  we  do,  because 
we  must  do  it  as  necessary  ;  the  other,  because 
we  love  to  do  it,  as  being  pleasing  and  deligb(* 
ful. 

Your  lordships,  then,  I  doubt  not,  will  i|» 
willingly  join  with  the  commons  in  doing  good 
to  a  good  judge,  as  in  publishing  of  the  bad. — 
My  lords,  We  honour  them,  and  reckon  then* 
martyrs  for  the  commonwealth,  who  suffer  anj 
thing  by  defending  the  common  right  of  t\m 
subject,  when  they  will  not  part  with  their  owa 
goods  contrary  to  law ;  when  indeed  their  pri- 
vate interest  goes  along  with  it,  or  rather  oe* 
fore  it ;  and  the  public  concernment  sterns  tf> 
come  but  in  a  second  place.  Such  were  tho^e 
many  whom  ^ese  judges  have  oppressed;  yet 
these  men  we  magnify,  aud  judge  worthy  of 
praise  and  reward.  But  what  honour,  then,  is 
he  worthy  of,  who  merely  for  the  public  hath 
suffered  himself  to  be  divested  and  deprived  of 
his  particular  ?  such  a  judge  as  would  lose  h^ 
place,  rather  than  to  do  that  which  his  con- 
science told  him  was  prejudicial  to  the  common- 
wealth f  Is  not  he  worthy  of  double  honour? 

And  this  did  tbtrt  worthy  reverend  judge, 
the  Chief  Judge  of  England  at  that  time,  sir 
Randal  Crew.  Because  he  would  not,  by 
subscribing,  countenance  the  Loan  in  ihe  first 
year  of  the  king,  contrary  to  his  oath  and 
conscience,  he  drew  upon  himself  the  displea- 
sure of  some  great  persons  about  his  majesty, 
who  put  (m  that  project,  which  was  afterwards 
condemned  by  the  Petition  of  Right,  in  tka 
parliament  of  ffHto,  as  unjust  and  unlawful ;  and 
by  that  means  he  lost  his  place  of  Chief* Jos* 
tice  of  the  King's-bencb ;  and  hath  these  14 
years,  by  keeping  tiis  innocency,  lost  the  profit 
of  that  office,  which  upon  a  just  calculation,  in 
so  long  a  revolution  of  time,  amounts  to  £6,000^ 
or  thereabout.  He  kept  his  innocency  when 
others  let  theirs  go;  when  himself  aad  tha 
commonwealth  were  alike  deserted:  which 
raises  his  merit  to  a  higher  pitch.  For  to  be 
honest  when  every  body  else  is  honest,  when 
honesty  is  in  fashion,  and  is  trump,  as  I  may 
say,  is  nothing  so  meritorious;  but  to  stand 
alone  in  the  breach,  to  own  honesty  when 
others  dare  not  do  it,  cannot  be  sufficiently  ap- 
plauded, nor  sufficiently  rewarded.  And  that 
did  this  good  old  man  do ;  in  a  time  of  general 
desertion  he  preserved  himself  pure  and  un- 
tainted-— *  Temporibusque  malis  ausus  is  essa 
bonis.' 

My  lords,  the  house  of  commons  are  there- 
fore suitors  unto  your  lordships,  to  join  with 
them  in  the  representation  of  this  good  man's 
case  unto  his  majesty,  and  humbly  to  beseech 
his  majesty  to  be  so  good  and  gracious  unto 
him,  as  to  give  him  sudi  honour  (the  quality  of 
this  case  considered)  as  may  be  a  noble  mark 
of  sovereign  grac^  and  favour,  to  remain  to 
him  and  his  posterity ;  and  may  be  in  some 
measure  a  proportionable  compensation  for  tha 
great  loss  he  nath  with  so  much  patience  and 
resolution  sustained. 

4  Q 
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After  the  Conference  the  Lords  came  to  the 
following  Re&olutions : 

Die  Mcrcur.  20  die  Jan.  1640. 

It  was  resolved  by  tl\e  lords  upon  the  ques- 
tion, nem.  con.  1.  That  the  Ship-Writs,  ihe 
extra-judicial  Opinions  of  the  Judges  therein, 
botii  nrst  and  last,  and  the  Judgment  given  in 
Mr.  Hampden's  Case,  nnd  the  proceeding's 
thereupon  in  the  Exchequer-Chamber,  are  all 
illegal,  and  contrary  to  the  laws  and  statutes  of 
this  realm,  contrary  to  the  rights  and  properties 
of  the  subjects  of  tins  retdm,  contrary  to  former 
jud^nents  in  parliaments,  and  contnuy  to  the 
Petition  of  Right. 

2.  That  the  extra-judicial  Opinions  enrolled 
in  the  Exchequer-Chamber,  ana  in  other  Courts 
concerning  Ship-Money,  and  all  the  proceed- 
ingf  thereupon,  are  illegal  in  part  and  in  whole, 
and  contrary  to  the  laws  and  statutes  of  this 
realm,  and  contrary  to  the  rights  and  properties 
of  the  subjects  of  this  realm,  and  contrary*  to 
former  judgments  in  parliaments^  and  contrary 
to  the  Petition  of  Right. 

Die  Veneris,  26  die  Februarii,  1640. 
Upon  the  report  of  the  right  bonouruble  the 
lords  committees  appointed  to  consider  of  the 
way  of  vacating  of  the  Judgment  in  the  Exche- 
quer cpncemin^  Ship-Money,  it  was  ordered 
by  the  Lords  spiritaal  and  temporal  in  the  high 
courC  of  parliament  assembled,  That  the  lord 
leeper  or  the  master  of  the  rolls,  the  two  lord 
cikief  justices,  and  the  lord  chief  baron,  and 
likewise  the  chief  clerk  of  the  Star-chamber, 
shall  bring  into  the  upper  house  of  parliament 
the  record  in  the  Exchequer  of  the  Judgment  in 
Mr.  Hampden's  Case  concerning  Sliip-Money  ; 
and  also  the  several  rolls  in  eacn  several  court 
of  King*s-Bench,  Commoil-Pleas,  Exchequer, 
Star-Cham  her,  and  Chancery,  wherein  the 
Judges  extra-judicial  Opinions  in  the  cases 
.made  touching  Ship-Money  be  entered ;  and 
that  a  Vacat  snail  be  made  in  the  upper  house 
of  parliament  of  the  said  several  records:  and 
likewise  the  Judgment  of  parliament  touclung 
Uie  illegality  of  the  said  Judgments  in  the  Ex- 
chequer, and  the  proceedings  thereupon ;  and 
toucliing  the  ilkg«dity  of  the  extra-judicial 
Opinions  of  the  Judges*  in  the  said  several 
.courts  c(»ncerning  Ship-Mwney,  be  annexed 
and  apostlled  unto  the  same.  And  that  a 
copy  of  the  Judgment  of  the  parliament  con- 
cerning the  illegality  of  tlie  said  Judgment  in 
tlie  Excheouer,  and  the  said  extra-judicial  Opi- 
nions of  tne  said  Judges  concerning  Ship-Mo- 
jiey,  be  delivered  to  the  several  Judges  of  As- 
size ;  and  that  they  be  required  to  publish  the 
jsame  at  the  Assizes  in  each  several  county 
ivitliio  their  circuits,  and  to  take  care  that  the 
same  be  entered  and  enrolled  by  the  several 
clerks  of  Assizes :  and  if  any  entry  be  made 
by  airy  Custos  Rotulorum,  or  clerk  of  As- 
aize^  of  the  said  Judgment  in  the  Exclicquer, 
4)r  of  the  said  extra-judicial  Opinions  of  the 
Judges,  .that  several  Vacats  be  made  thereof, 
*  per  judicium  in  parliamento:*  and  that  inx  act 
ot  parliament  be  prepared  against  the  said 


Jadgment  and  extra-judicial   Opinions,  and 
against  the  proceedings  touching  Ship-Money. 

Memorandum  quod  vicesimo  septimo  die  Fehr. 
1640  Annoqtie  regni  regis  duiuini  no^trlCa- 
roli  Angiix  dedmo  sexto; 

Vacatur  istud  recorduro  et  judicium  inde  ha- 
bitum  per  considecationem  et  judicium  d<inii- 
norum  spiritual,  et  temporal,  in  curia  parltaio. 
et  irrotulameututn  ejusdem  canceliatur. 

Memorand*  quod  vicesimo  septimo  die  Felr. 
prxd. 
Istud  irrotul.  et  omnia  et  singula  in  eodero 
conteuta  ot  expressa  vacantnr  per  judicium  do- 
minoruoi  spiritualium  et  ttmporalium  in  curia 
parliament. 

And  that  all  the  rolls  be  rased  cross  with  a 
pen,  and  subscribed  with  the  Clerk  of  the  Par- 
liament's hand.  All  which  was  accordin|l]f 
done  in  open  court. 

After  this  it  was  Resolved  upon  the  question, 
nem.  con.  That  the  Resolutions  of  the  Judee* 
touclung  the  Shipping-Money,  and  tiie  Jujc- 
ment  given  against  Mr.  Hampden  in  the  i>v 
chequer,  and  all  the  proceedings  iliereupon, 
ars  asainst  the  Great  Charter,  and  tiierfturc 
void  m  law. 

That  Vacats  and  cancellations  shall  be  mndr 
of  the  Resolutions  of  the  Judges  touciiins:  the 
Shipping-Money ;  and  of  the  enrolments  il»ere«): 
in  tne  sevend  court5,and  of  the  warrants  for  St  ip- 
Writs,  and  proceedings  therein ;  and  the  Juaf- 
ment  given  against  Mr.  Hampden,  and  procuii- 
ings  thereupon  ;  and  that  entries  he  made  o.' 
those  Vacats  upon  the  several  roils,  accordir:; 
to  the  form  read  in  the  house. 

The  same  session  an  Act  of  Parliament  piss- 
ed for  that  purpose,  viz.  That  the  charge  i:  > 
posed  upon  the  subject  for  providing  and  iuF 
uishing  of  ships,  commonly  called  Siiip-Miner, 
and  the  extra-judicial  Opinions  of  the  jt^ticc- 
and  barons,  and  the  writs,  and  e\ery  uf  thcni. 
and  the  agreement  or  opinion  of  tlte  pre::tf. 
part  of  the  justices  and  hstrons,  and  the  Judg- 
ment given  against  John  Hampdco,  e»q.  i ' 
ilie  pa3rment  of  Ship-Money,  were  and  KKCur- 
trary  to,  and  against  the  laws  and  statutoc 
the  realm,  the  right  of  property,  the  libcrtt ti 
the  subjects,  former  resolutions  of  parliaratft, 
and  the  Petition  of  Riglit  made  in  the  tbiri 
year  of  his  majesty  that  now  is. 

That  all  and  every  the  particulars  prayvd 
and  desired  in  the  Petition  of  Right,  shall  iVuj 
henceforth  be  put  in  execution,  and  ^hall  !f 
firmly  and  strictly  holden  and  ob«erved,  as  u 
the  same  Petition  they  are  prayed  and  expreft- 
ed ;  and  that  all  and  every  the  records  aR<i «" 
membrances  of  all  and  every  the  baid  h^ 
ments  against  the  said  John  Hampden,  ^na^ 
all  and  every  the  proceedings  whataoerffc 
upon  or  by  colour  of  any  of  the  said  viib. 
called  Ship- Writs,  and  all  and  every  thedepei^ 
dants  on  e>ery  of  them,  shall  be  adjudged  to  «i' 
intents,  constructions  and  purposes,  to  be  ut- 
terly void;^«ad  that  all  aud  every  the  said  Judij- 
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ment,  inrolment,  entries,  proceedings,  and  de-  parliament,  the  only  place  where  this  mischief 
pondants  of  what  kind  soever  shall  be  vacated  might  be  redressed.  8»re  he  is  more  wise  and 
and  cancelled,  in  such  manner  and  form  as  re-  learned,  than  to  believe  himself  in  ihis  opinion, 
cords  use  to  be  Lliat  are  vacated.  or  not  to  know  how  ridiculous  it  would  appear 

ro  a  parliament,  and  how  dan«;erous  to  himself: 
and  Jhert'fore,  no  doubt,  but  by  sayinij  no  par- 
lian\ent'Couid  abolish  this  judgnienc,  his  mean* 
ins;  was,  Tl»at  tliis  jiidgmtiit  had  abolished  par- 
liaments. 

This  imposition  of  Ship-Money    springing 
from  a  pretended  neces«ity,  was  it  not  enough 
that  it  was  now  grown  annual,  but  he  must  en- 
tail it  upon  the  state  for  ever;  making  necessity 
inherent  to  the  crown,  and  slavery  to  the  sub- 
ject ?  Necessity,  which,  dissolving  ail  law,  is  so 
much  more  prejudicial  to  his  majesty  than  to 
any  of  us,  by  how  much  the  law  has  invested 
the  royal  state  with  a  greater  power  and  ample 
fortune :  For  so  undoubted  a  truth  it  has  ever 
been,  that  kings  as  well  as  subjects  are  involved 
in  the  iconfusion  «ihich  necessity  produces,  that 
the  heathen  thought  their  gods  also  obliged  by 
the  same :    *  Pareamus  necessitati,  quam  nee 
'  homines  nee  dii  superaat.'    This  judge  then 
having  in  his  charge  at  the  assize  declared  the 
dissolution  of  the  law,  by  this  supposed  nece&* 
sity ;   with  what  conscience  could  he,  at  the 
same  assize,  proceed  to  condemn  and  punish 
men,  unless,  perhaps,  be  meant  the  law  was 
still  in  force  for  our  destruction,  and  not  for  our 
preservation  ?  that  it  should  have  power  to  kill, 
and  none  to  protect  us  ?  A  thing  no  less  horrid, 
than  if  the  sun  should  bom  without  lighting  us, 
or  the  earth  serve  only  to  bury,  and  not  to  feed 
and  iioorish  us.    But,  my  lords,  to  demonstrate 
that  it  was  a  supposititious,  imposed  necessity, 
and  such    as  they  could  remove  when  they 
pleased ;  at  the  last  convention  in  parliament, 
a  price  was  set  upon  it,  for  twelve  subsidies  you 
may  reverse  this  sentence.    It  may  be  said,  that 
so  much  money  would  have  removed  the  pre- 
sent necessity;  for  twelve  subsidies  vou  shall 
never  suffer  necessity  again,  you  shall  for  ever 
abolish  that  judgment.     Here  this  mystery  is 
revealed,  this  vizor  of  necessity  is  pulled  off; 
and  now  it  appears,  that  this  parliament  of 
judges  hath  very  frankly  and  bountifully  -pre* 
seated  his  majesty  with  twelve  subsidies,  to  b« 
levyed  on   your  lordships  and  the  commons* 
Certainly  there  is  no  privilege,  which  more  pro- 
perly belongs  to  us,  tlmn  to  open  the  purse  of 
p.  siibiect ;  and  yet  these  judges,  who  are  neither 
capable  of  sitting  amongst  us  in  the  house  of 
commons,  nor  with  y<nir  lordships  otherwise 
than  your  assistants,  have  not  only  assumed  to 
themselves  the  privilege  of  parliament,  but  pre- 
sumed at  once  to  make  a  present  to  the  crown 
of  all  that  either  your  lordships  or  the  com* 
mons  of  England  do  or  shall  hereafter  possess. 
And  because  this  man  has  had  the  boldness 
to  put  the  power  of  parliament  in  balance  with 
the  opinion  of  the  judges,  I  shall  inireat  your 
lordships  to  observe,  by  way  of  comparison,  fh^ 
solemn  and  safe  proceeding  of  the  one,  with 
the  precipitate  dispatch  of  the  other.    In  par- 
liament (as  your  lordships  know  well)  no  new 
law  can  pass,  or  old  be  abrogated,  till  it  ha 


Afterv\arcls  Articles  were  exhibited  against 
the  otlier  Judges.  Those  against  Mr.  Justice 
Crawley  were  delivered  by  Mr.  Waller,  July  6, 
1611,  who  spoke  as  follows. 

My  Lords ;  I  am  commanded  by  the  house  of 
coaiinons  to  present  you  with  ttie^e  Articles 
against  Mr.  Justice  Crawley,  which  wheh  your 
icirdships  shall  have  been  pleased  to  hear  read, 
Isliall  take  leave,  according  to  custom.,  to  stiy 
something  of  what  I  have  collected  from  the 
5ense  of  that  house,  concerning  the  crimes 
therein  contained. 

Then  the  Charge  was  read,  containing  his 
extra  jadicial  Opinions  subscribed,  and  Judg- 
ment given  for  Ship-Money  :  and  after  a  decla- 
ntioQ  in  his  Charge  at  an  Assize,  That  Ship- 
Money  was  so  inhereiU  a  right  in  the  crown, 
that  it  would  not  be  in  the  power  of  a  parlia^ 
uient  to  take  it  away. 

My  Lords;  Not  only  my  wants,  but  my  af- 
fections, render  me  less  lit  for  tliis  employment; 
for  though  it  has  not  been  my  happiness  to 
have  the  law  a  part  of  my  breeding,  there  is  no 
msn  honours  that  profession  more,  or  has  a 
greater  reverence  towards  the  grave  judges,  the 
oracles  thereof.  Out  of  parhament,  all  our 
courts  of  justice  are  governed  or  directed  by 
them;  and  when  a  parliament  is  called,  if  your 
lordships  were  liot  assisted  by  them,  and  the 
house  of  commohs  by  other  gentlemen  of  that 
robe,  experience  tells  us,  it  might  run  a  hazard 
of  being  styled  Farlutmentum  indoctorum.  But 
as  all  professioBs  are  obnoxious  to  the  malice 
of  the  professors,  and  by  them  most  easily  betray- 
ed ;  so,  my  lords,  these  articles  have  told  you, 
how  these  brothers  of  the  coif  are  become  Jra- 
tret  in  nuUo ;  bow  these  sons  of  the  law  have  torn 
oat  the  bowels  of  their  mother :  but  the  judge, 
Tvhase  charge  yon  last  heard,  in  one  expression 
of  his,  excels  no  less  bis  fellows,  than  they  have 
done  the  worst  of  their  predecessors,  in  this 
conspiracy  against  the  commonwealth.  Of  the 
judgment  for  Ship-Money,  and  those  extra-ju- 
dicial opinions  preceding  the  same,  (wherein 
they  are  jointly  concern^)  you  have  already : 
how  uojust  and  pernicious  a  proceeding  that 
was,  in  so  pubhc  a  cause,  has  been  sufficiently 
expressed  to  your  lordships :  but  this  man  add- 
ing despair  lo  par  misery,  tells  us  firom  the 
bench.  That  Sbip-Mone^  was  a  right  so  inhe- 
rent in  the  crown,  that  it  would  not  be  in  the 
power  of  any  act  of  parliament  to  take  it  away. 
Herein,  my  lords,  he  did  not  only  give  as  deep 
a  wound  to  the  commonwealth  as  any  of  the 
rest,  but  dipped  his  dart  in  sucli  a  poison,  that, 
so  far  as  in  him  lay,  it  might  never  receive  a 
cure.  As  by  those  abortive  opinions,  sub- 
scribing to  the  sobversion  of  our  property,  be- 
fore he  heard  what  could  be  said  for  it,  be  pre- 
vented his  own ;  so  by  this  declaration  of  bis, 
he  endeavours  to  prevent  the  judgment  of  your 
loidahipt  too,  aoa  to  oonfioe  the  power  of  a 
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anticipation  of  necessity  secma  to  bare  been  no 
less  ominous  to  us:  These  Jim^cs,  Uke  ill- 
bod  ins  birds,  have  called  necessitv  upon  the 
state,  in  a  time  which,  I  dare  say,  tbey  (bought 
themselves  in  greatest  security.  But  if  it  seem 
superstitious  to  take  this  as  an  omen,  sure  I  am 
we  may  look  on  it  as  a  cause  of  the  unfeigned 
necessity  we  now  suffer :  For  what  rtffct  aod 
discontent  had  this  Judgment  bred  aoiong  os  ? 
And  as  when  the  noise  and  tumult  in  a  |B-irate 
house  grows  so  loud  as  to  be  beard  in  the  streets, 
it  calls  in  the  next  dwellers,  either  kindly  to  ap- 
pease, or  to  make  their  own.  use  of  domestic 
strife ;  so  in  all  likehhood,  our  known'  disoon* 
tentmeniS'  at  borne  have  been  a  concnrreot 
cause  to  invite  our  neighlwurs  to  visit  as,  so 
much  to  the  espence  and  trouble  of  both  these 
kini^doros. 

And  here,  my  Lords,  I  cannot  bet  take  no- 
tice of  the'  most  sad  effect  of  this  OppressioQ, 
the  ill  influence  it  has  had  upon  the  antient  re- 
putation and  valour  of  the  English  nation :  And 
no  wonder ;  for  if  it  be  tru«,  that  oppression 
makes  a  wise  man  road,  it  may^wcU  suspend 
the  courage  of  the  valiant.  The  sane  happen- 
ed to  the  Romans,  when,  for  renown  in  arms, 
tbey  most  excelled  the  rest  of,  Che  %n>rid;  the 
story  is  but  short.  It  was  in  the  time  of  the 
Decemviri  (and  I  think  the  chief  cnmblers  of 
our  state  may  make  up  that  number.)  The 
Decemviri,  my  lords,  had  subverted  tfac  Laws, 
suspended  the  Courts  of  Justice,  and  (which 
was  the  greatest  Grievance  both  to  tlie  oobibty 
aod  people)  hail,  for  some  time,  omitted  to  as- 
semble the  Senate,  which  was  their  PariianieDt: 
This,  says  the  Historian,  did  not  only  de^cci  the 
Romans,  and  make  them  despair  of  tiieir  bber- 
ty,  but  caused  them  to  be  less  valued  by  their 
neighbours.  The  Sabiues  take  the  advantage, 
aod  invade  them ;  and  now  the  Decemviri  aie 
forced  to  call  a  long-desired  Senate,  whereof  the 
people  were  so  glad,  tluit  *  Uostilmy  beiloque  gra- 

*  tiam  habuerunt  :*  This  Assembly  bre^  op 
in  discontent,  nevertheless  tiie  war  proceeds ; 
Forces  are  raised,  led  by  some  of  the  Decemviri; 
and  with  the  Sabines  tbey  meet  in  the  fieU.  I 
know  your  lordships  expect  the  event :  My  Au- 
thor's words  of  his  countrymen  are  these : '  Ne- 

*  quid  ductu  aut  bUspicio  d^oemviiorum  prospeie 
<  gereretur,  vioci  se  patiebaoiur?'  they  cho&e 
rather  to  suffer  a  present  diminution  of  tbdr 
honour,  than  by  victory  to  confirm  the  tyranny 
of  their  new  masters.-  At  their  return  from  thev 
iwfortunate  Expedition,  after  some  distempers 
and  expostulatwna  of  the  people,  another  Se- 
nate, that  is,  a  second  parliament,  is  called ; 
and  there  the  Decemviri  are  qaeatioiied,  de- 
prived of  their  authority,  imprisDneds  banisbed, 
and  some  lose  their  lives :  And  soon  lifter  this 
vindication  of  their  Liberties,  the  Romans,  by 
their  better  success,  made  it  appear  to  th« 
world,  that  liberty  and  courage  dwell  always  in 
the  same  breast,  and  are  never  to  be  divorced. 
No  doubt,  my  lords,  but  your  justice  shall  bavc 
the  like  eiffcct  upon  this  dispirited  people.  It 
is  not  the  reitkutieo  of  our  antieat  laws  alone^ 
but  Um  rcstoratira  of  nmr  amiHit  CBtu^fp 


lieen  thrice  read  with  your  lordships,  thrice  in 
the  commons  house,  then  it  receives  the  royal 
assent;  so  that  it  is  like  gold  seven  times  puri- 
£ed :  Whereas  these  judges,  by  this  one  resolu- 
tion of  theirs,  would  persuade  his  majesty,  that 
by  naming  necessity,  he  might  at  once  dissolve 
(at  least  suspend)  the  Great  Charter,  thirty-two 
■times  confirmed  by  his  royal  progenitors,  the 
Petition  of  Right,  aftd  all  other  laws  providecf 
for  the  maintenance  of  the  right  and  property 
of  the  subject.  A  strange  force,  ray  lords,  in 
the  sound  of  this  word  necessity,  that  like  a 
charm  it  should  silence  the  laws,  wliile  we  are 
despoiled  of  all  we  have ;  for  that  but  a  part  of 
our  goods  was  taken,  was  owing  to  the  grace 
and  goodness  of  the  king :  for  so  much  as  am- 
cerns  these  judges,  we  liave  no  more  left  than 
they  perhaps  may  deserve  to  have,  when  your 
lordsliips  shall  have  passed  judgntent  upon  them 
for  this  neglect  of  their  oaths,  and  betraying 
that  public  trust,  wliicb,  for  the  conservation  ef 
our  laws,  was  reposed  in  them. 
,  Now,  for  the  cruelty  and  unmerciful ness  of 
ibis  judc^menr,  you  may  please  to  remember, 
that  in  the  old  law  they  nre  forbid  to  seethe  a 
kid  in  his  mother's  milk ;  of  which  the  received 
interpretation  is.  That  we  shouhi  not  use  thpt 
to  the  destruction  of  auy  creature,  which  was 
intended  for  its  preservation.  Now,  my  lords, 
God  and  nature  have  given  us  the  sea,  as  our 
best  gsiard  against  our  enemies ;  and  our  ships, 
as  our  greatest  glory  above  other  nations :  And 
bow  barbarously  would  these  mon  liave  let  ia 
the  sea  upon  us  at  once,  to  wash  awi^our  liber- 
ties ;  and  to  overwhelm,  if  not  our  land,  all  tiie 
property  we  have  therein,  making  the  supply 
of  our  navy  a  pretence  for  the  ruin  of  our  na- 
tion !  For  observe,  I  beseech  you,  the  fruit  and 
consequence  of  this  judgment,  how  this  money 
has  prospered,  liow  contrary  an  effect  it  has  had 
to  the  end  for  which  they  pretended  to  take  it. 
'  On  every  county  a  ship  is  annually  imposed ; 
and  who  wuuld  not  expect,  but  our  seas  by  tliis 
time  should  be  covered  by  the  number  of  our 
ships?  Alas  !  my'lords,  the  daily  complaints  of 
|he  decay  of  our  navy  tell  us,  how  ill  Sbip- 
Money  has  maintaioed  the  soverei^ty  of  the 
tea ;  and  by  the  many  petitions  which  we  re- 
ceive from  the  wives  of  those  miserable  cap- 
tives at  Algiers  (being  between  four  and  ^ve 
thousand  of  our  countrymen)  it  does  too  evi- 
dently appear,  that  to  make  us  slaves  at  liome 
is  not  the  way  to  keep  us  from  being  made 
•laves  abn«ad.  So  far  has  this  judgment  been 
from  relieving  tlie  present,  or  preventing  the 
future  necessity,  that  as  it  changed  our  real 
property  into  a  shadow  of  a  property,  so  of  a 
feigned  it  is  made  a  real  necessity. 
.  A  little  before  the  approach  of  the  Gauls  to 
Eome,  while  the  Romans  had  yet  no  apprehen- 
sion of  that  danger,  there  was  heard  a  voice  in 
the  air,  louder  than  ordinary.  The  Grauls  are 
eome;  which  cry,  after  they  had  sacked  the 
<sity  and  besieged  the  capiukl,  was  held  so  oral- 
is, that  livy  *  relates  it  as  a  prodigy.     This 
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which  is  expected  from  your  Jordshipi.   I  need 
nut  &aY  ftny  thing  to  move  yoar  josc  indigne- 
tion,  that  this  man  should-  so  cheaply  give  away 
that  \yhich  your  noble  ancestors,  with  so  much 
courage  and  industry,  had  so  long  fuaiatained. 
You  have  often  been  told  how  careful  they  were, 
thoagb  with  tlie  hazard  of  their  lires  and  fop- 
tuoes,  to  derive  those  Rights  and  Liberties  as 
entire  to  posterity  as  they  received  them  from 
tlieir  fathers ;  what  they  did  with  laboiSt,  you 
may  do  withLease;  what  they  did  with  danger, 
you  may  do  securely.    The  foundation  tf  our 
laws  is  not  shaken  with  the  engine  of  War; 
they  are  only  blasted  with  the  breatli  of  these 
men,  and  by  your  breath  they  may  be  restored. 
What   Judgpient   yonr    predecessors  have 
given,  and  what  punishments  their  predecessors 
haye  soflfered  for  ofiences  of  this  nature,  your 
lordfibtpfi  have  already  been)  so  weH  informed,  I 
shall  not  trouble  you  with  a  repetition  of  those 
precedents.    Only,  my  lords,  something  I  shall  i 
take  leave  to  observe  of  the  person  wiih  whose 
charge  I  have  presented  you,  that  you  may  the 
lessdoubuof  the  wilfulness  of  tins  offence. — 
His  education  in  the  Inns  of  Court,  his  con- 
stant practice  as  a  Counsellor,  and  experience 
as  a  Jodge,  considered  with  the  mischief  he  has 
done,  makes  ii  appear  that  this  progress  of  his 
through  the  law  has  been  like  that  of  a  diligent 
spy  through  a  coontry  into  which  he  meant  to 
conduct  an  enemy. 

To  let  yau  see  he  did  hot  ofiend  for  company, 
there  is  one  crime  so  pecoliar  to  himself,  and  of 
such  maligmty,  that  it  makes  bim  at  once  unca- 
pable  of  your  lordships  favour,  and  his  own 
sabsistence  incompatible  with  the  right  and 
property  of  the  Sub)ect.  For  if  you  leave  bim 
in  a  capacity  of  interpreting  the' laws;  has  he 
not  declared  bis  Opimon,  That  your  Votes  and 
Uesolotions  against  Bhip-Money  are  void,  and 
that  it  is  not  in.  the  power  of  parliament  to 
abolish  that  Judgment?  To  him,  my  lords,  that 
has  thus  played  with  the  power  of  parlianoent, 
we  may  welt  apply  what  was  once  said  to  a 
goat  browsing  on  a  vine : 

*  Rode,  caper,  vitem,  tamen  hinc  cum  stabis 

ad  aras, 
'  In  cua  quod  fundi  coinoa  possit,  erit/ 

He  has  cropt  and  infringed  the  Privileges  of 
a  banished  parliament ;  but  now  it  is  retofned, 
he  may  find  it  has  power  enough  to  make  a  sa- 
crifice of  bim,  to  the  better  establishment  of 
onr  laws :  and  in  tratb,  what  other  satisfaction 
can  he  make  his  injured  coontry,  than  to  cofH 
firm,  by  his  example,  those  Rights  and  Libert- 
ties  which  be  had  mined  by  his  opinion  ?  For 
the  Proofs,  my  lords,  they  are  so  manifest,  that 
they  will  give  yon  little  ti'oable  in  the  di^ttisi- 
tion  ;  his  crimes  are  already  omm  record ;  the 
delinquent  mad  the  witness  is  the  same ;  having 
from  several  seats  of  judknttlre  proclaimed  hem- 
self  an  enemy  to  our  laws  and  nation,  <  ex  ore 
*  soo  judicabittir.'  To  which  purpose  I  am  com- 
manded by  the  knights,  Cftitens,  and  bnrgesses 
of  the  house  of  commons,  to  desire  your  lord* 
fWps,  titm  ft  0|MMidy  prooeediitt  may  be  had 


against  Mr.  Justice  Crawley,  as  the  coarse  of 
parliament  will  permit. 

Tlie  following  is  a  Latin  Copy  of  the  Writ 
given  at  p.  846. : 

Rex    versus  Johannem    Hampbev,   in    the 
Case  of  Sh  I  p-Moncy  . 

Trio'  IS  Car'  1,  in  Scacc'. 
Memoranda  quod  brev'  domini  regis  none 
sub  sigillo  hujus  Scaccar*  per  concess'  baron^ 
hie  emanavit  in  hiec  verba : 

MS,  CaNolus  Dei  gratia  Anglitt,  Scottae, 
Francis,  et  Hibernise  rex,  fidei  defensor,  &c. 
Vic^  Rocks  salutem.  Cum  diversse  et  saparal' 
denar'  summss  in  schedul*  huic  brevi  annex' 
spec',  virtttte  brevis  nostri  sub  mt^o  sigillo 
nostro  Anglis  geren'  dat'  quarto  die  Angmti, 
anno  regni  nostri  ondecimo,  assessat'  et  oneralf 
fuer*  super  separal'  person'  in  ead'  schednr  no- 
minat',  io  et  versus  provision'  navis  pro  gtierra, 
una  cum  apparat'  et  al*  eid'  pertin',  m  e(xl'  bre* 
vi  paiticular'  mentionat' ;  qoibus  quid'  separal' 
denar' summit  sic  assessat  et  onerat',  et  non 
solut'  et  satisfoct'  existent  per  breve  nostrum 
de  certiorar'  geren-  dat'  nono  cfie  Martii,  anno 
reg(ii  nostri  duodecimo,  sub  magno  sigillo  no^ 
tro'  prscd'  emanat',  nomina  earond'  separal' 
person'  una  cum  separal'  denar'  summb  super 
ipsos  ooerat',  in  cur  Canccllar'  nostra?  certifi* 
cet'  fuer'.  Ac  per  breve  nostmm  de  Mittimus 
sub  eodem  sigillo,  geren'  dat'quiuto  die  instant' 
mensis  Maii  m  Scaccar*  nostr'  miss'  fuer'  prc^ 
ulterior'  process'  super  inde  habend',  proot  per 
tenorcm  pnsdicti  brevis  geren*  dat'  quarto  die 
Augusti,  anno  regni  nostri  ondecimo,  ac  per 
predict'  breve  de  Certiorar*  et  ccrtificaf  super 
mde  fact'  in  dictum  Scaccar'  nostrum  miss',  et 
ibid'  de  record'  in  custodia  Rememorat'  nr»tri 
remanen'  pletrios  apparet,  tibi  pr^cipimus,  quod 
non  omitt'  propter  aliqo'  libertat'  quin  ea  ingr', 
etper  probos  et  legates  homines  de  bal'  toa 
scir'  fac'  praefat*  separal'  person'  in  d4ct'  sche- 
dul'  nominat'  et  spec',  quod  sint  coram  Baron' 
de  Scaccar'  nostro  apud  West'  in  octab'  sanctas 
Trinit'  proxim'  f^ltu^,  ad  ostend*  et  proponend', 
siqufd  pro  se  habeam,  vel  dicere  sciant,  (juarc 
ipsi  de  prsEfd'  separal'  dcnar'  summis  super  ipsos 
modo  et  forma  predict'  assessat',  et  non  solut', 
in  schedul'  il'  spec',  onerart  et  inde  satisfacere 
rton  deV  et  ad  olterius  faciend'  et  recipiend*  in 
prsnrissis,  quod  cur*  nostra  tunc  ibidem  duxe- 
rit  ordinana*  et  habeas  ibi  tunc  hoc  breve,  et 
nomina  eor'  per  quos.eis  sciri  feceris.  Teste 
Homfr  Davenport'  mil,  apud  Westm',  viccsimo 
s^nndo  die  Maii,  anno  regni  nostri  decimo  ter- 
tio.    Per  rotulum. 

Memorandttm  de  eodem  anno  regis  in  recor- 
dat*  rotok)  termhii  PaSchs,  tenor  schedur- 
pnsd*  in  brevi  praedict'  mentif»nat',  quoad  Jo- 
hanpem  Hampden,  seqnitur  in  haec  verba :  ss, 
^hedul'  de  nominibos  certar'  personar'  in  com' 
Bucks,  et  cert'  denar'  suramar'  supi  r  ipsos  as- 
sessat' et  onerat'  in  et  versus  provision'  navis 
de  goerra,*  una  Cum  apparat  et  al'  eid'  pertin', 
virtute  cojusd'  brevis  sub  magpo  Sigillo  Angliap, 
geren'  dat'  qtutrto  die  August!;  titino  regni  do« 
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mini  reg'  nnnc  CaroU  undecimo,  et  in  cur* 
Cancellar''  dom'  regis,  virtute  brevis  d^  Cer-. 

tiorar*  sub  sigillo  praed'  eman',  geren'dat'  nono 
die  Martii,  anno  regni  sui  duodecimo,  certificat' 
esse  insolut',  ac  per  breve  de  Mittimus  sub 
eodem  sigiilo  in  Scaccar'  diet'  dom'  r^is  nunc 
missis  pro  ulterior'  process'  super  inde  faciend', 
prout  per  tenor*  praedict'  hrevis  geren'  dat' 
quarto  die  Au^usti,  anno  regni  dicti  domini  re- 
gis nunc  undecimo  supradict',  ac  per  breve  de 
Certiorar',  et  certificat'  superiode  fact'  in  dic- 
tum Scacca'  uostr'  miss',  et  ibidem  de  record'  in 
custod'  Kememorat'  dom'  regis  reman'  plenius 
apparet. 

Stoake  Mandivile,  u.  Johann'  Hampden  esq; 
Ad  quein  diem  Anthonius  Cbester  baronet?, 
vie*  com'  praedict',  quoad  prsBfat'  Jobannem 
Hampden  retorn',  quod  perNicolaum  Aris,  Ro* 
Iwrtum  Alexander,  Richardum  Harrison,  et 
WiU'um  Heyborne,  probos  et  legales  bomines 
de  ball'  sua,  sciri  fecit,  praefat'  Johann'  Hamp- 
den, inter  al',  quod  sit  coram  baron'  infra  script' 
ad  diem  et  locum  infra  content',  ad  ostendend' 
ct  proponeod'  si  quid  pro  se  habeat,  vel  dicere 
sciat,  quare  ipse  de  praedict'  summa  super  ip- 
sum  assessat ,  et  non  solut',  in  schedul'  prae- 
dict' spec',  onerari  et  inde  satisfacere  non  de- 
beat,  prout  ulterius  sibi  praecipitur :  £t  modo, 
scilicet  a  die  sancta  Trinitatis  in  tres  septiman' 
▼enit  hie  praed'  Johannes  Hampden,  in  schedul' 
praed*  nominat',  in  propriii  persona  sua,  et  petit 
audit'  brevis  de  Sciri  Facias  praed',  retorn'  ^us- 
dem,  ac  pned'  schedul'  eid'  annesat',  et  ei  le- 
guntur ;  petit  etiam  aadii'  praed'  brevis,  geren' 
dat'  quarto  die  Augusti,  anno  regni  dicti  do- 
mini regis  nunc  Caroli  undecimo,  in  brevi  de 
Sciri  Facias  meotionat',  et  ci  legitur  in  haec 
verba : 

sf.  Carolus  Dei  gratia  Angliae,  Scotiae,  Fran- 
ciae,  et  Htberniae  rex,  6dei  defensor,  &c.  vie' 
com'  nostri  Bucks,  ball'  et  burgens*  burgi  et  pa- 
roch*  de  Buckingham,  majori,  ball'  et  buigens' 
burgi  de  Chipping- Wiccombe,  alias  Wiceombe, 
ac  probis  hommibusin  eisdem  burgis  et  paroch', 
et  membris  eorund',  et  in  villis  de  Agroonde- 
shain,  Wendover,  et  Marlow  magna,  ac  in  om- 
nibus aliis  burgis,  villat',  hamlet'  et  al'  locis  in 
dicto  com'  Bucks,  salntem.  Quia  dat'  est  nobis 
intelligi,  quod  pradones  quid',  pirati,  et  mar' 
Krassatore>,  tam'nominis  Christiani  hostes  Ma- 
nuQietani,  quam  alii  congregati,  naves  et  bona 
ac  mercim'  non  solum  subditor'  nostr',  verum 
etiam  suditor'  amicur'  nostr^  in  man,  quod  per 
gent'  Anglican'  ab  olim  defend'  consuevit,  ne- 
farie  diripientes  ct  spoliantes,  ad  libitum  suum 
deportavere,  bomines  in  eisdem  in  captivitate 
miserrinia  mancipantes :  Cumque  ipsos  conspi- 

■^  cimus  navigium  indies  praeparantes  ad  merca- 
tores  nnstros  ulterius  roolestand',  et  ad  regnum 
gravaud',  nisi  ciiius  remedium  apponatur,  eor- 
umque  conatui  virilius  obvietur :  Consideratis 
etiam  periculisy  quae  undique  his  j^uerrinis  tem- 
poribus  imminent,  ita  quod  nobis  et  subditis 
Dostris,  defension*  maris  et  regni  omni  festina* 
tione,  qua  poterimus,  accelerare  convenit :  Nos 
Tbientes  defensioni  regni,  tuitioni  maris,  securi- 
mti  subditor'  Dostr'j  sAlva  condactioue  oaviiuD 


et  merchandizar'  ad  regnom  nostrum  Aoglias 
venian^,  et  de  eod^  regno  ad  partes  exteras  tran- 
seun',  auxiliante  Deo,  providere ;  roaxime  cum- 
que nos  et  progenitores  nostri  reges  Anglias  do- 
mini maris  pred'  semper  hacteuus  extiier*,  ct 
plurimum  nos  taderet,  si  honor  iste  regtos  do*- 
tris  temporibos  depereat,  aut  in  aliquo  minua- 
tur;  cumque  onus  istuddefensionis,  qnod  omoe- 
tangat,  per  oranes  debeat  supportan,  prout  per 
legem  et  consuetudinem  regni  Angliae  fieri  con- 
suevit, vobis  praefat'  vicecomiti,  ball'  burgens', 
msjori,  probis  bominibus,  et  omnibus  alti«  qui> 
buscunq;  supra  mentionat'  in  burgis,  villis,  vil- 
lat' hamlet'  et  loots  supradict',  eorumque  mem- 
bris, in  fide  et  ligeantia,  quibus  nobis  tenemioi, 
et  sicut  nos  et  honorem  nostmm  dili^tis,  oec- 
non  sub  forisfactur'  omnium  quae  nobis  forisfa- 
cere  poteritis,  firmiter  injungend'  mandamus, 
qfxod  unam  navem  de  gaerra,  portagii  quad- 
riogint'  et  quinquagint'  dolior',  cum  liorainibos 
tarn  magistris  peritis,  quam  marinar'  valentiori* 
bus  et  expertis  cent'  et  octogint'  ad  minus,  ac 
etiam  tormentis  tam  majoribus  qnana  mioori- 
bus,  pulvere  tormentario,   ac  bastis  ct  telii, 
aliisque  armaturis  necessar'  pro  gucrra  su£- 
ciea',  et  cum  duplici  eskippamento,   necnon 
cum  victualibus  usque  ad  primum  diem  Marui 
jam  proximo  sequent',  ad  tot  homines  compc- 
ten',  et  abinde  in  vigint'  et  sex  septiinan'  ad 
costag'  vestra,  tam  in  victualibus,  quam  in  bo> 
minum  salariis,  et  al'  ad  goer'  necessar*  pet 
tempus  illnd,  super  defensionem  maris  in  ob- 
sequio  nostro  in  cemitiva  custodis  maris  (cm 
costod'  maris  ante  prad'  primum  diem  Mami 
committemos)  et  prout  ipse  ex  parte  nostra  die* 
taverit  moratur',  parari,  et  ad  portum  de  Ports- 
mouth citra  dictum  primum  diem  Martit  dad 
facialis,  ita  quod  sint  ibid'  eod'  die  ad  ultimum, 
ad  proficiend'  exinde  cum  navibus  nostris,  et 
navibus  alior*  fidelium  subditor'  nostr',  pro  tui- 
tione  maris,  defensione  nostrum  'et  nostrorom, 
repulsioneque    et    debellatione    quoramomc^ 
mercntores  nostros;  et   alios  subditos  fideles 
praedict'  in  dominia  nostra  ex  causa  meicatora 
se  diversantes,  vel  abinde  ad  propria  declinaD- 
tes  super  mare  ^ravare  seu  molestare  satageo* 
tium. .  Assignavimus  autem  vos  vie'  com'  nosti' 
Backs,  ball'  et  raaior'  burgor'  et  parocb'  pre- 
dict', aut  aliquos  duorvel  plures  vestrum,  quo- 
rum te  praefat'  vie'  com'  nostri  Bucks  unum  eye 
volumus,  infra  trigint'  dies  post  receptiooem 
hujus  brevis,  ad  assidend'  quantum  de  cvscuf 
praedict'  super  praed'  bui^os  die  Butrkinghani  ct 
Chipping-Wiccombe,    alias   Wiccombe,   coia 
membris  eorund',  separatim  poni  aot  assideri 
debeat.     £t  si  hujusmodi  assessaraelit'  iafia 
predict'  triginta  dies  per  vos  duos,  vel  plures 
vestrum  fieri  non  contigerint,  tunc  assignavimas 
te  praefat'  vie' com'  nostri  Bucks  ad  assessamea' 
hujusmodi  super  pradict'  bargos  et  paroch',  ct 
membr'  eorund',  fiiciend'  prout  ratjooabititer 
vides  faciend' ;  et  volumes,  quod  de  toto  fiKto 
tu  pnefat'  vie'  Bucks,  sub  sigillo  too  predict' 
majorem  et  ballivos  reddas  certiores.    Assig- 
navimus etiam  te  pne&l'  ball'  burgi  et  paioch* 
de  Buckingham,  ad  assidend'  omnes  bomioes  io 
eodem  biii;go  et  paroch',  et  membm  gud',  ei 


ld()9]      STATE  TRIALS,  IS  Charles  1.  l6S7.^-«i  tKe  Cate  qfSh^Mane^.       [1310 


terr*  tenenrer,  in  eisdem  narem  vel  partem  na- 
vis  predict'  non  habentes,  vel  in  eadem  non 
desprvientes,  ad  coDtribaend*  expensis  circa 
provision'  pra^missor'  necessar* ;  et  super  pre- 
dict' burgam  et  paroch',  cam  roembris  ejasd' 
(sicut  prsfertor)  assidend'  el  ponend',  viz. 
quemlibet  eor*  juxta  statam  saum  et  iacultates 
8uas  et  portiones  suas  ipsis  assessat'.  per  distric- 
tiones,  aliosve  modos  debitos  levand'  et  cnllec- 
tores  in  hac  parte  nominand'  et  constimend',  et 
omnes  eos,  quos  rebelles  et  contrarios  in  veneris 
in  prstnissia  carcere  mancipand',  in  eodem  mo- 
ratur*  quoosque  pro  eod'  deliberatione  ulierius 
duxerimus  ordinand'.  As<iignavimu9  eiiam  te 
praifat*  major'  burgi  de  Cbipping-Wiccombe, 
alias  Wiccombe,  ad  assidend'  omnes  homines 
in  eod'  burjgo  et  membris  ejusdum,  et  ler'  fe- 
nentes,  in  eisd'  navem.vel  partem  navis  pred' 
lion  habentes,  vel  in  eadem  non  deservientes, 
ad  contribuend'  expensis  circa  provision*  pre- 
missor*  necessar' ;  et  super  predict'  burg*,  cum 
membris  ejusd'  (sicut  prefertur)  assidend'  et 
poneitd',  VIZ.  quemlibet  eorum  juxta  statum 
situm  et  facultates  suas,  et  poriiones  super 
ipsos  assess'  per  districtiones,  aliosve  modos 
debitos  levand',  et  collectores  in  hac  parte 
nominand'  et  constituend'  et  nranes  eos,  quos 
rebelles  et  contrarios  invcneris  in  pnpmissis 
in  carcere  mancipnnd',  in  eod'  moratur',  quo- 
usTfue  pro  eor'  dehberatione  ulterius  duxerimus 
ordinand'.  Et  ulterius  nssignavimus  te  prefat' 
vicecomitem  com'  nostr*  Bucks  ad  assidend' 
omnes  homines  in  pred*  villis  de  A^monde- 
sharn,  Wendover,  et  Marlow  magna,  et  m  mem- 
bris eorund',  et  in  omnibus  aliis  villis,  villnt', 
burgis,  hamlet',  ct  aliis  locis  in  predict'  com' 
Bucks,  et  terr*  tcnentes  in  eisdem,  navem  vol 
partem  navis  pred'  non  babentes,  vel  in  eadem 
non  deservientes,ad  contribuend' expensis  circa 
provisionem  premissor'  necessar*,  et  super 
predict'  villas,  villa t',  burgos,  hamlet'  et  locos, 
cum  membris  eorund'  (sicut  prefertur)  assi- 
dend' et  punend',  viz.  quemlibet  eor'  juxta 
statum  suuniy  et  facultates  suas,  et  portiones 
super  ipsos  assessat'  per  districtiones,  aliosve 
modos  debitos  ievanii'  et  collectores  iff  hac 
parte  nominand'  et  constituend',  et  omnes  quos 
rebelles  et  contrarios  inveneris.in  preraissis 
carcere  mancipnnd',  in  eod'  moratur',  quousque 
pro  eor'  deliberatione  ulterius  duxerimus  ordi- 
nand*. £t  ulterius  vobis  mandamus,  quod  circa 
premissa  diligenier  intendaris,  et  ea  facialis,  et 
exequamini  cum  efifectu  sub  periculo  incuro- 
bente.  Nolumas  autem  quod  colore  predict' 
mandat'  nostr',  plus  de  elsd',  hominibus  levari 
faciatis,  quairt  ad  premissor*  sufficiet  expensas 
necesaar*,  aut  quod  qnisquam,  qui  pecuniam  de 
contributionibus  ad  predict'  custag'  faciend' 
levaverit,  earn,  vel  partem  inde  aliqunm  penes 
se  detinent,  vel  ad  nl'  usus  quovis  quesito 
colore  appropriare  presumat,  volentes,  quod 
si  plus  quam  sufficiat  collect'  fuerit,  hoc  inter 
solventes  pro  rata  portionis  ipsis  contingen'  ex- 
sol  vatitr.  Teste  me  ipso  apud  Westm'  quarto 
die  Augasti,  anno  regni  nostri  undecimo.  Pe- 
tit etiain  audit'  predict'  brevis  geren'  dat'  nono 
die  Maitii,  anno  regni  dicti  domini  regis  xii,  in 


predict'  brevt  de  sciri  facias  mentionat',  et  ei 
similiter  legitur. 

Carolus  Dei  gratia  Anglie,  Scotie,  Frands; 
et  Hibernie  rex,  fidei  defenbor,  &c.  vie'  com' 
nostri  Bucks,  qui  fuer'  inter  quartum  diem  - 
Angusti  anno  regni  nostri  undecimo,  et  pnmum 
diem  Martii  tunc  proxime  sequent/  ball'  burg' 
et  paroch'  de  Buckingham,  et  major  et  ball' 
burg'  de  Chipping-Wiccombe,  alias  Wiccombe, 
in  dicto  com'  Bucks,  qui  fuer'  inter  tempus 
predict',  salutem.  Per  breve  nostrum  sub 
magno  sigillo  nostro  Anglie  coafect'  geren'  dat' 
predict'  quarto  die  Augubti,  anno  undecimo 
Supradict'  pro  defensione  re^^ni,  tuitione  maris, 
securitate  subditor'  nostr',  ac  salva  conductione 
navium'et  mercliandizarum  ad  regn'  nostr'  An- 
glie venien',  et  de  eodem  ad  partes  exteras 
transeon'y  vie'  com'  nostri  Bucks,  ball*  burgi  et 
paroch'  de  Buckingtiam,  necnon  Burgens' 
ejusd'  burgi,  major*  et  ball'  de  Chipping-Wic- 
combe, alias  Wiccombe, necnon  burgens*  ejusd' 
burgi,  et  probis  hominibus  in  eisdem  burgis  et 
paroch'  et  membris  eorund'  et  in  villis  de  Ag- 
mondesham,  Wendover,  et  Marlow  magna,  ac 
in  omnibus  aliis  villis,  burgis,  villat,'  hamlet', 
et  aliis  locis  in  dicio  com'  Bucks,  mandavimus, 
quod  unam  navem  de  guerra  portagii  quadrin- 
gent'  et  quinquagint'  dolior',  cum  hominibus 
lam  magistris  pentis,  quam  marinar'  valentio- 
ribus«t  expertis  centum  et  octogint'  ad  minus, 
ac  etiam  tormentis  tarn  raajoribus  quam  mino- 
ribus,  pulvere  tormentario,  ac  hast  is  et  telis; 
aliisque  armaturis  necessar'  pro  guerra,  snfii* 
cien',  et  cum  duplict  eskippamento,  necnon 
cum  victnalibus  ad  certum  diem  (in  eod'  brevi 
content*)  ad  tot  homines  competen',  et  ab  inde 
in  vigint*  et  sex  septiman',  ad  custag  homi- 
num  et  terr'  tenen'  burg',  paroch',  viii',  villat', 
et  al'  locor'  supra  mentionat'  in  dicto  com' 
Bucks,  tam  in  victnalibus,  quam  in  hominnm 
sniariis,  et  al'  ad  guerr'  necessar*  per  tempos 
illud,  super  defpnsionem  maris  moratur*  parari, 
et  ad  portum  de  Portsmouth  citra  tempus  in 
eod'  brevi  limitat'  duci  faceretis.  Cumque 
etiam  per  idem  breve  asstgnaveriinus  vie'  com' 
nostri  Bucks  pred*,  ball'  burgi  et  paroch'  de 
Buckingham  pred',  et  major' burgi  de  Chip- 
ping-Wiccombe prxd',  nut  atiqoos  duoi  vel 
plures  eorum,  quor'  vie'  dicti  com'  nostri 
Bucks  unum  esse  votumus,  infra  cerium  teimi- 
nnm  proxtm'  post  receptionem  brevis  illius,  'ad 
assidend'  quantum  de  custae'  pred'  super  peed' 
burg'  et  paroch'  de  Buckingham,  et  super  pred' 
burg*  de  Chipping-Wiccombe,  alias  Wiccombe, 
cum  membris  eorund',  separatim  poni  sen  assi- 
derideberet.  Cumque  etiam  per  pred' breve 
nostrum  assignaverimus  ball'  burgi  et  paroch' 
de  Bucking,'  et  Majorem  de  burgo  de  Chip- 
ping-Wiccombe, alias  Wiccombe,  separatim  et 
respective,  ad  assidend'  omnes  homines  in  eisd^ 
separal' burg'  et  paroch',  et  membr'  eorund'i 
et  terr*  teneiites  in  eisdem,  navem  vel  partem 
navis  pred'  non  habentes,  vet  in  eadem  non 
deservientes,  ad  contribuend'  ad  expens'  circa 
provisionem  premissor'  necessar';  et  snper 
pred'  burg'  et  paroch'  de  Blickingham,  et  super 
pred'  burg' de  Chipping-Wiccombe;  alias  Wic« 
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coinl»e,  cum  membris  eorond',  sicut  pr«Bf«rtar> 
ad  tunc  beparfttim  et  distiiicdre  ponend',  viz. 
qpemlibet  eorum  juxta  statam  suum  et  facul- 
tates  suas,  et  portioaes  super  ipsos  assessat', 
per  districcioDes  alios ve  modes  debitos  levand', 
et  coliectores  in  ea  parte  nominand'  et  cooati- 
Sueod,  modo  et  forma  prout  in  eodem  brevi 
praecept'  fuit.  Cumque  per  idem  breve  nos- 
trum ulterius  assignaverimus  vie'  dicti  com* 
nostri  Bu^ks  ad  assideiid'  omnes  homioes  in 
prsd'  villis  de  Agmondesham,  Wendover,  Mar- 
low  magna,  et  in  membris  eorund*,  ac  in  om- 
nibus aliis  viliis,  villat*,  burgis,  hamlet'^  et  aiits 
locis  in  prsed'  com*  Bucks,  et  terr*  tenentes  in 
eisdV«d  contribuend'  expensis  circa  provisi- 
onem  praimissur*  necessar'  et  ad  caetera  fa£i~ 
end'  et  exequend'  modo  et  forma,  quibus  per 
breve  illud  prsceptum  fuit.  £t  quia  nonnulli 
bomines  et  terr*  tenentes  in  pnedict'  com'  burg' 
paroch',  vill',  villat'  hamlet*,  et  aliis  locis, 
per  separal'  taxationes  et  dcnar*  sumraas,  per 
▼OS  super  ipsos  respective  er^  contribution' 
oneris  pred,  juxta  exigen'  brevis  pred'  posit*  et 
assessat',  nondum  solverint  nee  satisfacerint, 
fed  eas  solvere  recusaver',  et  adhuc  conua- 
dicuot,  prout  informumur :  Cumq;  nos  nuper 
volnimus  certiorari,  tam  de  nominibus  bomi- 
num  et  terr'  tenent,'  qui  ad  contribuend'  ex- 
pensis supradict'  assess  fuissent,  ac  denar'  sic 
assess'  non  solvissbnt,  quam  de  separal'  porti- 
onibus  vel  denar*  summis  super  ipsos  imposit*, 
voa  tamen  nihil  in  return'  ejusdem  brevis  nostri 
misistis,  in  nostrum  contemptum :  Vobis  igitur 
praefat'  nuper  vie* com'  nostri  Bucks  mandamus, 
iicut  aT  mandaverimus,  quod  tam  de  nomini- 
bus hominuin  et  ter*  tenen'  in  com'  pr»d'  per 
vos  respective  virtute  dicti  brevis  nostri  as- 
sessat', quas  denar'  summis  super  ipsos  sic  as- 
sessat', quam  nondum  solver'  nee  satisfec',  scd 
eas  solvere  recusant,  quas  de  separal'  portion]- 
bus  et  denar'  summis  per  vos  praefat'  nuper  vie' 
com'  nostri  Bucks  super  ipsos  assessat',  in 
script*  reduct'  cum  omnibus  ill'  tan^en,'  nos  in 
cancellar'  nostram  sub  sigiliis  vestris  disdncte 
et  aperte,  sine  deiatione,  vel  ad  uitimum'  ante 
▼icesimum  sextum  diem  April'  proxime  futuro, 
ubicunque  tunc  fuerit',  reddat'  certiores,  una 
cum  hoc  brevi.  Ac  vobis  pnefat*  nuper  ball' 
bnrgi  et  parocb'  de  Buckjng*  et  ma|or'  burg* 
de  Chipping- Wiccombe,  al'  Wiccombe,  man- 
damus, sicut  aliis  mandaverimus,  quod  tam  de 
nominibus  ^prasd'  hominum  et  terr'  tenen'  in 
buffg'  et  paroch'  de  Buckinghmn,  et  burg*  de 
Chipping- Wiccombe,  alias  Wiccombe,  per  vos 
respective  virtute  dicti  brevis  nostri  superius 
prime  mentionat*  assess',  quam  de  separal'  de- 
nar*  summis  super  ipsos  assess',  quas  nondum 
solver'  nee  si^tisfecer',  sed  eas  solvere  recn- 
aant,  quam  dc  separal'  portionibus  et  denar' 
wmmis  per  vos  super  ipsos  respective  assess' 
in  scriptis  fideliter  reduct',  cum  omnibus  illis 
tangen',  nos  in  eancellariam  nostr'  prted'  sub 
•igUlo  nostro  distincte  et  aperte,  sine  deia- 
tione, vel  ad  ultim'  ante  praedict'  vicesimnm 
diem  Aprilis  proxime  futur',  ubicunque  tunc 
fuerit'>  separatun  reddatis  certiores,  una  cum 
hoc  brevi.    T«ite  neipso  apod  W«stm'  nofio 


die  Martiiy  aimo  regoi  nostri  doodeeimo.^ 
Eyre. 

Ad  quem  diem  Petrus  Temple  et  Heneapns 
Probjr  return'  brev'  praed'  durs'  sic:  ss.  &e- 
euciu  hujus  brevis  patet  in  quibusd'  scheduK 
huic  brevi  annexat',  quarum  quidem  schedol' 
tenor,  quoad  praefat'  Johan'  Hampden  per 
pr^fat'  Petruro  Temple  retomat*,  sequttur  in 
hsec  verba:  m.  Ego  Petrus  Temple  mil'  et  ba- 
ronet' qui^  fui  vie'  com'  Bucks,  vn.  inter  quar- 
turn  diem  Augusti,  anno  regni  domini  nostri 
Caroli  nunc  regis  Anglic,  &c.  undecimo,  et 
vicesimum  secundum  diem  Feb.  tunc  proxime 
sequcn',  quo  die  exivi  ab  officio  roeo  vie'  com' 
prsed',  dieto  domino  regi  in  canceliar'  suam,  vir- 
tute brevis  ejusdem  domini  regis  fauic  scbedui' 
anex',  certifico,  quod  virtute  et-aecundum  cxi- 
gen'  brevis  ipsius  domini  regis  e  cancellar'  sua 
epanat',  et  ibidem  de  record'  irrotulat*,  et  vie' 
dicti  com'  Bucks  inter  al'  direct',  geren'  dai' 
quarto  die  August),  anno  undecimo  supradict', 
assessavi,  Anglioe  ^  have  assessed,'  super  sepanl' 
homines  et  ter'  tenentes  com'  Bucks  pnsd',  qoo- 
rum  nomina  subschbuntur,  separal*  portiooes 
et  denar'  snmmas  ad  eor'  partictilar'  inferiis 
posit'  ad  contribuend'  expensis  circa  pn>visi%>- 
nem  navigii  in  eod*  brevi  mentionat';  qoas 
quidem  portiones  et  denni'  summas,  sire  ab- 
quam  inde  parcell',  ante  exitum  ab  c&cio  raco 
vie*  com'  praedict',  ad  manus  meas,  vel  ad  na- 
nus eollector'  in  ea  parte,  virtute  brevis  nh' 
mentionat'  per  me  coustitut',  pned'  homioes  et 
ter'  tenentes,  aut  eor'  aliquis,  quor^  nomioa 
subscribuntur,  npa  solverunt,  sed  eas  solvere 
recusaver',  viz.  Stoake  Mandivile,  a,  John 
Hampden  esq.  et  tenor  al'  scbedui'  per  prKtet* 
Heneas'  Proby  fidelit'  return',  et  eid'  brevi 
annex,'  sequitur  etiam  in  base  verba:  vis. 
'  There  is  to  be  accounted  upon  by  the  as- 
'  sessors,  high  constables,  petty  constables 
^  within  the  said  county  in  general,  whicb 
'  cannot  be  accounted  for  bv  sir  Peter  Temple, 
*  being,  as  it  is  conceived,  slwrt  four  pounds.* 

Ego  Heneagius  Proby  arm',  qui  fbi  vie'  com' 
Bucks  inter  vicesimum  secundum  diem  Fc- 
bruar',  anno  regni  dom'  nostri  Caroli  nunc  reg* 
Aagliae,  &a  undecimo,  et  ab  eodem  die  et  aons 
usque  primum  diem  Martii  tune  proxime  se- 
quen',  dieto  domini  regi  in  Cancellar'  soaia 
virtute  brevis  ejusdem  domino  reg^  )^mc  scbe- 
dui' annex',  certifico,  quod  homines  et  ter' 
tenentes  com'  Bocks  prasd',  aut  eor'  ahqo^ 
quor'  nomina  in  quibusd'  scbedui'  huic  brevi 
annex'  exprimuntur,  qui  assess'  focr'per  Pe- 
trum  Temple  mil'  et  baronet*  nuper  vie*  com' 
Bucks  praed',  dum  in  officio  vie'  ejusd'  com' 
steterit,  in  separal'  denar'  portionibus,  et  de- 
nar* summis  ad  eor*  separal'  nomina  8upenQ> 
poseit,  ad  contribuend'  expensis  circa  pravisi- 
onem  navigii,  virtute  et  secundum  exigen* 
brevis  ipsius  domini  regis  e  cancell'  soa  emaaat', 
et  ibidem  de  record'  irrot',  vie'  dicti  com*  Boci& 
inter  alios  direct'  geren'  dat'  quarto  die  Ao- 
gUSt),anno  undecimo  supradict',  Heneag*  Pmby 
extsten'  vie'  predict'  com'  Bucks  proxime  post 
exitum  dicti  Petri  Temple  rail'  et  baronet'  ab 
officio  vic'^usd'  com'^  vei  ad  maous  collector' 
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in  ea  pnrte  virtate  brevis  ultimo  mentionnt' 
cotistituc*,  luin  solver',  sed  eas  solvere,*  recusa- 
verunt.  £c  ulcerius  pracfat' Johannes  Hampden 
petit  similiter  audit*  praed*  brevis  de  Mitiimu^, 
de  quo  in  brevi  de  Sciri  Facias  prad*  fit  meu- 
tio,  et  ei  legitur  in  haec  verba. 

w.  Carolus  Dei  gnitia  Anglia,  Scotiae,  Fran- 
eiae,  et  Hibernie  Uex,  fidei  defensor,  &c.  The- 
Sftur*  et  baronibus  de  Scaccario  suo^  saluteni, 
Tenorecujusdam  brevis  nobtri  ijub  magno  si;;illo 
nostro  AngUe  confect*,  geren*  dai'  quarto  die 
Aiigusri,  anno  regni  uobtri  uiidocimo,  in  rotulis 
Caucellar'  nostra  irrotulat',  per  quod  vie*  com* 
nostri  Bucks,  ball*  et  burgen*  burgi  et  paroch* 
de  Buckingbam,  major^  bail*,  et  burgens*  burgi 
de  Cliipping  Wicconibe,  alias  Wiccombc,  ac 
probis  hominibus  iu  eisd*  burgis  et  paroch',  ec 
membfis  eoruud'^et  in  villis  de  Agmondesham, 
Wendover,  et  Marlow  magha^  et  in  omnibus 
aliis  burg;is,  villis,  viUatis,  hamlei',  et  aliis  locis 
in  dicto  com*  Biicks^  mandavimns,  quod  pro  dc- 
fenbione  regoi,  tuitione  maris,  securitate  subdi- 
toram  Bostrorum,  ac  salva  conductione  n^ivium 
et  merchandizarum  ad  reguum  nostrum  Angiix 
veoien',  et  de  cod*  ad  partes  exteras  transeun*, 
pararent  unam  navem  de  guerra  portagii  qund- 
ringent'  et  qoinquai^int*  dolior^,  cum  iiominibus 
tam  mag;istris  peritis,  quam  raurinariib  vulentio- 
ribus  et  expertis  centum  (t  octogint'  ad  minu% 
ac  etiam  tonnentis.tnm  majorilms  qnam  mino- 
ribuSy  pulvere  tonoentario,  ac  hasiis  ct  ttlis, 
aliisque  armatarisnece:«sar*  pro  pucrra  suflicien*, 
et  cum  duplici  eskippamento,  iiecnon  cum  vic- 
tualibus  ad  certum  diem,  in  eod*  brevi  content*, 
ad  tot  humines  compete n*,  et  abiude  in  vi^int* 
et  spx  sepiiman',  ad  custag*  bominum  et  terr* 
tenen*  burgor',  vill',  villat*,  haml»?t*,  ct  vX  locor* 
supra  nieiitionat'  in  dicto  com*  I^ucks,  tnn)  in 
victualibus,  quam  in  lioininuin  salar*,  et  al*  ad 
guerram  iiecess;\r'  per  tern  pus  illud  super  dcfen- 
6ionem  maris  in  obseqnio  nostro,  in  comiiiva 
custod*  maris  moratur*,  et  ad  .portum  dc  Portsm*, 
circa  tempus  in  eod*  brevi  limitat*,  duci  face- 
rent.  Quodque  respective  assiderent  omnes 
homines  in  prawl*  burg*  et  parodi'  de  Bucking- 
ham, et  burg'  de  Chipping  Wicombe,  alias 
Wiccombe,  et  caiteris  burgis,  villis,  villat',  ham- 
let' et  aliis  locis  in  dicto  com*  Bucks,  et  mem- 
bris  eorund*,  et  ter'  tenentes  in  eisd',  ad  contri- 
buend*  expensis  circa  provisitmem  prxmissor', 
et  ad  caetera  faciend'  et  exequend*,  modo  «t  for- 
ma prout  per  idem  breve  prajcept'  fuit;  vobis 
mittimus  prsesentibus  inter  claus'  breve,  pro  eo 
quod  salus  regni  nostri  Anglix,  et  populi  nostri 
ejusdem  periclitabaiur,  quod  e  dicta  cancelUir' 
nostra  emanari  uarravuuus,  inter  al'  brevia  ad 
hujusmodi  provision  em  ct  asscssament*  faciend* 
per  singulos  com*,  civitai\  burg*,  viU*  villat',  ham- 
let*, et  loco*  regni  nostri  Angliae  et  Walliae,  et 
membris  eorund',  e  cuncellar*  nostr'  prcd'  ou- 
pcr  emanat',  et  ibidem  similiter  irrot';  ac  etiam 
quod  dictum  al*  breve  nostrum  ad  certificand' 
nobis  in  eand*  cancelliu**,  tam  de  non)iuibn«  bo- 
minum et  terr'  tenend*  in  praed*  burg'  «t  paroch' 
de  Buckinsiham,  et  burg*  de  Chipping  Wic- 
combe, alias  Wiccombe,  et  in  ceteris  burgis, 
villis,  villat*,  hamlet*  et  locis  dicti  com*  Bucks, 
VOL.  III. 


qui  de  manrlnto  nostro  prsd*  ad  contrihurnd' 
erga  provision'  prxmissor*  assess'  fuerint,  ac  dc- 
fiur'  super  ipsos  sic  asse&s'  non  solver*,  quam  de 
scpnrai'  portionibus  et  denar*  sunmiis  super  ho- 
mines et  terrse  tenen'  illos  sic  onerat*  et  impo- 
sit\  necnon  ccitificatiunes  quasdani  in  scriptie, 
viitute  brevis  illius  redact*,  et  in  dictiun  cancel- 
lar*  nostrain  miss*.  Vol»is  etiam  mittimus  pra- 
seotibus  intercluus*,  mandantes,  quod  iuspcctis 
bretibus  et  cerlificnt'  prsed*.  ulterius  inde  pro 
levatione,  coUectione,  et  reccptione  omnium  et 
singularum  praed*  denar'  suinmar'  de  prapd*  con- 
tribntionibui  adhnc  non  solui',  fieri  fac',  prout 
dejure  et  secundum  legem  et  consuetudinem 
regni  nostr*  Angliae  fuerit  faciend*.  Teste  me- 
ipso  apud  Webtm'  quinto  die  Maii,  anno  regni 
nostri  I crtio  dtcimo.  EvitE.  Sicut  iu  eisdem 
brevibus,  ct  schcdul'  eisd'  annex'  in  Scaccai' 
dicti  dom'  regis  ceitificat',  et  ibidem  in  custod' 
Uememurator'  ejusd'  dom' regis  de  record'  re-' 
maneu*  plenius  continctur.  Quibus  lectisj  aa- 
ditis,  et  per  ipsum  iutellectis,  idem  Johannes 
qu  oritur,  se  colore  separal'  brev*,  retuni' eorund*, 
et  schedul*  eisd*  aunexat',  gravitervexat'  fore  et 
inquictat*,  et  hoc  minus  juste;  auia  dicit,  quod 
praed*  separal*  brevia  superius  mentionat',  re- 
turn* e<:rund*,  et  schedul'  ei^dem  annexat*,  ma- 
teria iu  eisd*  content,'  minus  sufficien*  in  lege 
exist  unt  ad  onerand'  ipsum  Johannefia  Hamp- 
den de  nut  cum  solutioue  praed'  surara'  vigint* 
solid'  super  ipsum  in  schedul'  prxd,  modo  e( 
forma  praMi*,  taxot'  et  assessat*, aut  aiicujus  ind^ 
parceir,  ad  quic  ipse  necesse  non  habet,  nee 

Unde  ob 
erius  men- 
lem  annex', 

ac  materiie  ir^  eisd  cm  brevibus  ac  schedul'  con- 
tent*, ipbe  idem  Johannes  Ilumpdcn  petit  judi- 
cium, si  dicuis  dominus  rex  nunc  ipsum  de  prasd* 
vii»int*  solid',  aut  aliqua  inde  parcel!',  ulteriu* 
impeiere,  seu  onerare  dcbeat  aut  velit. 

Robert  Uolborke. 

Et  Johannes  Banks  mil*  Attorn*  dom'  regia 
nunc  general*,  qui  pro  eodem  donuno  rege  se- 
quitur,  prajsens  hie  in  cur'  ad  eund*  diem  in  pro- 
pria persona  sua,  dicit,  quod  prsed*  separal' bre- 
via, et  return'  eoru  'd',ac  schedul'  pr»d*  cisdem 
nnt.ex',  niatcriaq;  in  eisdem  content',  sufi^cieu' 
in  lepe  cxistuyit  ad  pr«d'  Johan'  Hampden -de 
praed*  viuint*  solid*  super  ipsum  iai  forma  et  ex 
caus^a  pra*d'  assessat'  onerand' :  quam  quidem 
materiam  i])^e  dictus  Attomat*  dicti  dom  regis 
general',  pro  eodem  dom'  rege  paratus  est  veri- 
iicare;  quamq;  materiam  prxd*  Johannes 
liampdeu  non  didicir,  nee  ad  eam  aliqualiter 
respondit,  sed  verificationem  iliam  a<{mittere 
omnino  rccusat :  pro  eodem  dom'  rejie  idcirco 
petit  judirium,  ct  quf)d  praed*  Johannes  Hamp- 
den (ie  eisd*  vigint"  solid'  oneretur,  e«  inde  sa- 
tisfaciar,  &c.  Jouanmis  Bahks. 

A  Copy  of  the  Judgment,  as  it  is  entered  ujjon 
itecotd,  in  pursuance  of  the  said  motion, 
and  iccordiotr  to  the  major  votes. 

£t  quia^bn rones  hie  se  advisare  volunt  dc  et 
super  praemissis,  priusq' judicium  iadc  reddant 
4p 
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dies  dat'  est  prafsit'  Juhanni  llampileii  eod'  sta- 
tu quo  uunc  bic  ill  octab'  sancli  Mictiaelis,  lit 
dicti  barones  st-  interim  de  lisdem  pr2?missis  ad- 
visarc  ptisaiiit,  hc  cum  justiciar*  deutroo*  banco 
indc  dolibcrciit,  eo  quod  iidem  barones  bic  inde 
nonduni,  «yc.  Et  super  boc  concordat'  est  inter 
barones  iiic,  tani  ex  ab^sensu  diet'  Attoruat*  diet' 
doinini  re^*  gc  neral',  quod  diet'  Attornat' pited* 
Jobannes  Hampden,  el  con^iliaiior'  in  lea^  pc- 
ritor'  ejusdein  Joiianni!>  Hampden,  quod  aliqui 
lejjis  pcriti,  tarn  de  consilio  et  parte  diet'  domi- 
ui  ret"',  quam  dtr  consilio  et  parte  diet*  Johan- 
nis  Hatiipden,  de  prifid'  materia  in  lege,  et  ce- 
teris pra^niiv.is  m  camera  b:  jus  Scncc.irii,  vul- 
gariter  nuncupat'Tbe  Exchequer  Cbaniber,  co- 
ram iibd'  baronii'us,  assidcntibu<i  eis  justiciar' 
de  utroque  banco,  arguracntari  interim  publire 
audianiur.  Ad  qmis  quid'  octabas  saneti  Mi- 
ciiacli^  prxd'  Johannes  Hampden  veuit  bic  ut 
prius.  £l  quia  baronos  hie  ultcrius  se  advisarc 
volunt  ds  et  super  prajmiaiis,  priu^q*  judicium 
inde  reddant,  dies  ulterius  dat'  ett  prsefai'  Jo- 
banni  Hampden,  eod'  statu  quo  nunc  bic  usa' 
in  octab*  saneti  Hibrii,  ut  aliqui  leges  periti, 
tam  de  consiiio  et  parte  dict'dumini  reg',  quam 
de  consibo  ec  parte  diet'  Jobannis  Hampden,  de 
praed'  materia  in  lege,  et  caeteris  pnemissis,  in 
prsBd'  earner'  hujus  Scaccarii,  coram  baronibus 
pra?d',  assidentibus  eis  praid*  justiciar*  de  utro- 
que banco,  artxunjcnrari  interim  publice  audi- 
antnr;  nc  iid*  bar<)nes,  cum  iisd' justiciar'  inde 
dclibercnt,  eo  quod  nullus  in  lege  peritus,  vel 
He  consilio  i^sius  dfjmini  reg',  vcl  de  consibo 
diet*  Jobannis  Hunipdrn  adhuc  auditur,  et  ba- 
rones hie  inde  non  advisantur,  t*tc.  Posteaq' 
medio  tempore  in  prajd* octab'  saneti  Michael is, 
et  prxd'  ociab'  saneti  Hilarii,  turn  Aitornat'  et 
Soliritator  ipsius  doinini  rcg',  quam  duo  legis 
periti  de  consilio  praed*  Jobannis  Hampden,  in 
prsmissiis  exi«»tcn'  en  parte  ejusd*  Jobannis 
Hampden,  duodecim  scparal'  diebus  in  prad* 
earner'  Scaccarii,  coram  baronibus  hujus  Sc-nc- 
carii,  assidentibus  eis  time  ibid*  praed' justiciar* 
de  utroq*  banco,  de  pned'  mater*  in  Uge  et  ca- 
teris  pramiswb  (recilato  tunc  ibid'  record'  prajd*) 


ad  largum  et  summat'  argumentari  quidq'  ind^ 
ex  utraq'  parte  dicere  poiuissent  aut  voluer*, 
palam  et  smgulatim  audit*  fuer*.  £t  praed'  Ai- 
tornat' et  Solicitator  general'  diversa  et  quam- 
pliirima  record'^  breviii,  cunimis»ion',  et  pr«ce- 
dcn*  tam  hujus  Scaccarii,  quam  cur'  Cancellar', 
cur'  de  Banco  Reg',  a!C  de  Commu*  Banco', 
mater*  in  lege,  et  ceetera  praemissa  in  sepaiai' 
brcvibus  return*,  et  scbedulis  pnsd*  content*, ex 
parte  dice*  domini  reg*  probao*,  confirman',  et 
mittiutcnen*,  ad  tunc  et  ibid*  prodoixer',  o»ten* 
ser*,  et  expdsuer';  et  ad  prsed*  octabas  saneti 
Hilar*  pra^d'  Johannes  Hanipden  vcnit  bic  at 
prius,  et  quia  barones  bic  uiteriu^  se  advi*>are 
volunt  de  et  super  prxmis^iis  priusquam  judi- 
cium inde  reddunt,  dies  ulterius  dat'^est  prsrfat* 
Johanni  Hampden,  eod'  statu  quo  nunc  bic,  u^q' 
a  diePaschae  in  quindecim  dies,ut  dicti  baruoes 
interim,  cum  pra^fai' justiciar*  de  utroq*  banco 
ulterius  delibcrent,  eo  quod  iidem  barones  hie 
inde  n»ndum,  &c.  Ad  qi.em  diem  prxd'  Jo- 
hannes Hampden  venit  hie  ut  prius,  etquia  ba- 
rones bic  ulterius  sc  advisare  volunt  deet  super 
praeinissis  priusquam  judicium  inde  reddant, 
dies  ulterius  dat*  est  eid' Johanni,  e«>d'  statu  auo 
nunc  hie,  u-q*  in  cro'  sanctae  Trin*,  et  diet*  ba- 
rones interim  cum  pr^fat*  justiciar*  rte  utroq* 
banco  ulterius  inde  deliben  nt,  eo  quod  iidem 
justiciar*  hie  inde  nondmn,  &c.  Ad  qm  m  diem 
prxd*  Jobannes  Hampden  venit  bic  ut  prius, et 
super  boc  vi^is  firxmi^bis,  et  per  barones  hie 
plene  iutellectis,  habitai|Ue  inde  matma  delibe- 
rationecum  pratd*  justiciar'  de  utruqne  bancOy 
ac  post  argumenta  tam  per  eosd' justiciar', quam 
per  pned'  barones  «in-ulatim  in  pia;d*  earner* 
Scaccarii  puLlice  inde  Tact*,  viiUiur  iitde  bitro- 
nilius,  ex  advis<  men  to  justiciar'  praed',  quod  se- 
pami'  brevia  prirH',  et  return'  eorund*,  ac  *che- 
dulae  praed*  eisd'  annex',  ac  mater*  in  ei*^d'  coo- 
tent',  sutficic  n*  in  lege  exist  tint  ad  pictat' Jo- 
bannera  Hampden  de  praed' vigint,  solid/ super 
ipsum  in  forma  et  ex  cansa  praed*  n<>sessat*  one- 
rand*.  Ideo  con&idcrat'  est  per  eosd*  baroncf, 
quod  praed'  Jobannis  Hampden  de  eisd'  vigint' 
solid*  oneretur,  et  eninde  satisfaciet,  &c. 


148.  The  Trial  of  John  Lil'burn  and  John  MVarton,  for  Printing 
and  Publishing  Seditious  Eooks.  In  the  Star-Chamber": 
13  Charles  I.  a.  d.   1C37.     [Written  by  John  Lilburn.] 

Before  the  Lord  Archbishop  of  Canterbury; 
the  Lord-Keeper,  b»rd  Coventry;  tlie  Lord- 
Treasurer^  bishop  of  London ;    the  lorri  Privy 


Seal,  earl  of  Mancheiier ;  the  Earl-Marshal, 
earl  of  Arundel;  the  earl  of  Salisbury;  the 
carl  of  Dorset;  lord  Cottingion;  lord*  New* 
bnrgb;  Lord  Chief- Justice  Brainston;  sir  Henry 
Vane;  Mr.  Secretary  Cooke;  Mr.  Secretary 
Windcbank  ;  Jud^e  Jones,  and  others. 

Upon  Tuesday  the  lltli  or  12th  Dec.  1637, 
I  was  treacheiou>ly  and  Judasly  betrayed  (by 
one  that  I  supposed  to  be  my  friend)  into  the 
liands  of  the  pursuivant,  with  tour  of  his  assist- 
ants, as  I  was  walking  in  Soperlane  with  one 


John  Chilhiime,  servant  to  old  Mr.  John 
Wharton,  in  Bow-lane,  a  hot-prtsser.  And 
about  twelve  of  the  clock  the  next  day,  I  was 
committed  to  the  Gate-h4»ose,  by  sir  John 
Lamb,  (be  prelate  of  Cantfrrbury's  chancellor, 
with  others,  without  any  examination  i^t  all, 
for  sending  of  factious  and  scandalous  Books 
out  of  Hoiumd  into  England,  And  Iraving  not 
been  at  tlie  foresaid  prison  ahove  three  days,  I 
was  removed,  by  a  warrant  from  the  Lord*  of 
the  Council,  tti  the  Fleet,  where  I  now  remain. 
And  after  my  being  there  <onfe  time,  I  drew  a 
Petition  to  the  Lords  of  the  Council  for  niv 
liberty;  and  their  Answer  to  it  was^  that  I 
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ihoutd  be  examined  before  sir  John  Banks,  the    Chillington,  do  you  know  such  a  one  ?  Yes. — 

kind's  Attorney:  The  copy  of  which  Examina-     How  long  have  you  been  acquainted  with  him? 

lion  thus  follows.  .    A  little  hefbie  I  went  away,  but  how'h)iig,  1  do 

Upon  Tuesday  the  14th  Jan.  1637,  I  was  j  not  certainly  know. — Do  you  know  one  Johu 

had  to  sir  Jobu  Banks  the  Atiorney-GeneralV  Wharton?   No.— Do    you  not?    he  is  a  hot 

chamber,  (now  Lord  Chief-Justice  of  the  Court    *' '"      *- "  "^   ^         -     -n 

ofPieaH)and  was  referred  to  be  examined  hy 

Mr,  Cockshey  his  chief  clerk  ;  and  at  our  first 

coming  together,  he  did  kindly  intreat  me,  and 

nade  me  dit  down  by  him,  and  put  on  my  hat, 

and  begari  witli  me  after  tliis  manner;    Mr. 

Ltlbuin,  what  is  your  Christian  name?  I  said 

John. — Did  you  live  in   London   before  yon 

went  into  Holland?  Yes,  that  I  did.— Where? 

Near  London-stone. — With  whom  there?  Witli 

Mr.  Thomas  iiewson. — What  trade  is  he?  A 

dealer  in  cloth,  I  told  him.— How  long  did  you 

serve  him?  About  five  years. — How  came  you 

to  part?  After  this  manner:  I  perceiving  my 

waster  had  an  iii  tent  ion  to  leave  off  hijt  trade, 

2  often  moved  him  that  I  might  have  my  Hberty, 

to  provide  for  myself,  and  at  the  last  he  con- 
descended unto   it :  and  so  I  went  into  the 

country,  to   have  the  consent  of  my  friends ; 

and   after  that  went  into    nolland.— Where 

were  you   there?  At  Rotterdam. — And  from 

thence  you  went  to  Amsterdam?  Yes,  I  was 

at  Amsterdam.  —What  books  did  you  see  in 

Holland?  Great  store  of  books,  for  in  every 

bookseller's  shop  as  I  came  in,  there  were  great 

store  of  books. — I  know  that,  but  I  ask  you,  if 

you  did  see  Dr.  Bastwick's  Answer  to  my  mas- 
ter's Information,  and  a  Book  called  his  Litany  ? 

Yes,  I  saw  them  there;  and  if  ynu  please  to  go 

thither,  you  ma?  buy  an  hundred  of  them  at 
the  booksellers,  if  you  hare  a  mind  to  them. — 
Have  you  seen  the  "  Unbishoping  of  Timothy 
and  Titus,"  the  "  Looking-glass,"  and  a  "  Bre- 
viaic  of  the  Bishop's  late  Proceedings"?  Yes,  I 
have,  and  those  also  you  may  have  there,  if 
y.>u  please  to  send  for  them. — Who  printed  all 
tliose  books?  I  do  not  know. — Who  was  at  the 
charges  of  printing  them?  Of  that  I  am  igno- 
rant.— But  did  yott  not  send  over  some  of  thfse 
bo«iks?  I  sent  not  any  uf  them  over. — Do  you 
know  one  Hargu^t  there?  Yes,  I  did  see  such  a 
man. — Where  did  you  see  him  ?  I  met  with 
him  one  day  accidentally  at  Amsterdam. — How 
oft  did  you  see  him  there?  Twice  upon  one 
day. — But  did  n6t  he  send  overbooks?  If  he 
did,  it  is  nothing  to  me,  for  his  doings  are  un- 
known to  me. — But  he  wrote  a  letter,  by  your 
directions,  did  he  not?  What  he  writ  over  I 
know  no  more  than  you. — But  did  you  see 
him  no  where  else  there?  Yes,  I  saw  him  at 
Rotterdam. — What  conference  had  you  viith 
liim?  Very  little:  but  why  do  you  ask  me  all 
che^e  questions  ?  these  are  beside  the  matter 
of  toy  imprisonment ;  I  pray  come  to  the  thing 
for  which  I  am  accused,  and  imprisoned. — No, 
these  are  not  beside  the  business,  but  do  belong 
to  the  thing  for  whieh  you  are  imprisoned. 

But  do  you  know  of  any  that  sent  over  any 
books?  What  other  men  did,  doth  not  belong 
to  ine  to  know  or  search  into;  sufficient  it  is 
fur  me  to  loQk  well  to  mj  own  occasions. — 
Welly  here  is  the  fixaniiaation  of  one  Edmund 


presser. — I  know  liim,  but  I  do  not  well  re- 
member his  other  name. — How  long  have  yoti 
been  acquainted  with  him,  and  how  came  you 
acquainted?  I  cannot  well  tell  you. — How  long 
do  you  think  ?  I  do  not  know. — What  speeches 
had  yon  witli  ChiUiugton  since  you  came  to 
town  ?  I  am  not  bound  to  tell  you  :  but  sir  (as 
I  said  before)  why  do  you  ask  me  all  these  ques- 
tions? these  are  nothing  pertinent  to  my  im- 
prisonment, for  I  am  not  imprisoned  for  know- 
ing and  talking  with  such  and  such  men,  but 
for  sending  over  Books;  and  therefore  I  am 
not  willing  to  answer  you  to  any  more  of  these 
que'jtions,  because  I  see  you  go  about  by  this 
Examination  to  ensnare  me:  for  seeing  the 
things  for  which  I  am  imprisoned  cann()t  be 
proved  against  me,  you  will  get  other  matter 
out  of  my  examination  :  and  therefore  if  you 
will  not  ask  me  about  the  thing  laid  to  mv 
charge,  I  shall  answer  no  more :  but  if  you  will 
ask  of  that,  I  shall  then  answer  you,  and  do 
answer  thj\^  for  the  thing  for  which  1  am  im- 
prisoned, which  is  for  sending  over  books,  I  am 
clear,  for  I  sent  none;  and  of  any  other  maiter 
that  you  have  to  accuse  me  oO  ^^ow  it  is 
warrantable  by  the  law  of  God,  and  I  think  by 
the  law  of  the  land,  that  I  may  stand  upop  my 
just  defence,  and  not  answer  to  your  intenoga- 
lories;  and  that  my  accusers  ought  to  be 
brought  face  to  face,  to  justify  what  they  ac- 
cuse me  of.  And  this  is  all  the  answer  that  for 
the  present  I  am  wiUing  to  make :  and  if  you 
ask  me  of  any  more  things,  I  shall  answer  you 
with  silence. — At  this  he  was  exceeding  angry, 
and  said,  there  would  be  a  course  taken  with 
me  to  make  me  answer.  I  told  him,  I  did  not 
regard  what  course  they  would  take  with  me  ; 
only  this  I  desire  you  to  take  notice  of,  that  I 
do  not  refuse  to  answer  out  of  any  contempt, 
but  only  because  I  am  ignorant  of  what  belongs 
to  an  Examination,  (for  this  is  the  first  time 
that  ever  I  was  examined ;)  and  tlierefore  I  ana 
enwilling  to  answer  to  any  impertinent  ques- 
tions, for  fear  that  with  my  answer  I  may  do 
myself  hurt. — ^This  is  not  the  way  to  get  liberty  : 
'I  had  thought  you  would  hnve  answered  punc- 
tually, that  so  you  might  have  been  di'spatched 
as  shortly  as  mi»;ht  be.  T  have  answered  punc- 
tually to  the  thing  for  which  I  &m  imprisoned 
and  more  I  am  not  bound  t^  enswe  f,  and  fbr 
my  liberty  I  must  wait  God's  time. — You  had 
better  answer,  for  I  have  two  Examinations 
wherein  you  are  accused.  Of  what  am  I  ac* 
cused  ? — Chillington  hath  accused  yoo  for  prints 
ing  ten  or  twelve  thousand  of  books  in  Holland, 
and  that  they  stand  you  in  about  80/.  and  that 
you  had  a  chamber  at  Mr.  John  Foot's  at  Delft, 
Where  he  thinks  the  books  were  kept,  and  that 
you  would  have  printed  the  "  Unmasking  of  the 
Mystery  of  Iniquity,"  if  you  could  have  got  m 
true  copy  of  it.  I  do  not  believe  that  Chilling- 
ton said  any  such  things ;  and  if  be  did,  I  kaoW 
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and  am  sure,  that  they  are  all  of  them  lies. — 

You  received  money  of  Mr.  Wharton  since  you 

came  to  tow«,  did  you  not  ?  NViiat  if  I  tfid  ? — It 

was  tor  books?  I  do  not  say  so. — For  what  sort 

of  hooks  was  ii  ?  I  do  not  say  it  was  lor.  any, 

and  I  have  already  answered  you  all  ihat  for 

the  present  I  Imve  to  answer;  and  if  that  will 

give  you  content,  well  and.  goc^d;  if  not,  do 

what  you  please. — If  you   will  not  answer ^ no 

more  (here  I  told  hiiu,  if  I  bad  thought  lie 

would  have  insisted  upon  such  impertinent  ques- 
tion!*, I  would  not  have  given  him  so  m;iny  an- 
swers) we  have  power  to  send  you  to  the  place 

from   %v hence  you  came.     You  may  do  your 

pleasure,  Sjiid  I. — So  he  called  in  anger  for  my 

keeper,  and  gave  him  a  strict  charge  to  look 

well  to  me.     I  said,  they  should  not  fear,  my 

running;  away.     And  to  I  was  sent  down  to  sir 

John  Banks  himself.     And  iifter  he  had  read 

over  what  his  man  had  writ,  he  called  me  in, 

and  said,  I  i^erceive  you  are  uiiwiliing  to  con- 
fess the  truth. 
;       Lilburn,    No,  sir,  I  have  spoken  tlie  trutli. 
'   Sir  John  Banks.  This  is  your  Kxamination  is  it 
*  not?  What  your  man  hath  writ,  1  do  not  know. 

— Come  near,  and  see  that  I  read  it  right.   Sir,  I 

do  not  own  ikfor  my  Examiiiutiou,  for  your  m^m 

hath  ivrit  what  it   pleased  him,  and  hath  not 

writ  my  answer ;  for  my  answer  was  to  him, 

and  so  it  is  to  you,  thai  for  the  thing  for  which 

I  am  imprisoned  (which  is  for  sending  o%er 

Books)  I  am  clear,  fur  I  did  not  send  any,  and 

for    any    other    matter    that   is    laid    to  ray 

charge,  I  know  it  is  warrantable  by  the  law  of 

God,  and  I  think  by  the  law  of  the  land,  for 

me  to  stand  upon  my  just  defence,  and  that 

my  accusers  ought  to   be  brought  face  to  face, 

to  justify  what  they  accuse  me  of:  and  this  i<» 

all  that  I  have  to  say  ibr  the   present. — You 

must  set  your  hand  to  this  your  Examination. 

I  beseech  you,  sir,  pardon  me,  I  will  .•^et  my 

hand  to  nothing  but  what  I  have  now  said. — So 

he  took  the  pen  aud   wrir,   *  '\  he  examined  is 

*  uimitliiig  to  answer  to  any  thing  but  that,  for 
'which  he  is  impribomd.'  Now  you  wiiUec 
your  hand  to  it;  I  uin  nut  wiUing,  in  regard  I 
do  not  own  that  which  your  mun  hnth  writ ; 
but  if  it  please  you  to  lend  me  the  peo,  I  will 
write  my  answer,  aud  set  loy  hand  to  it.  Ho 
he  gave  me  the  pen,  and  I  begun  to  write  thus: 

•  The  Answer  of  me,  John  Lilburn,  is,'  and  here 
he  took  the  pen  from  me,  and  said  he  could 
not  stay,  that  was  ^uihcient.  Then  one  of  my 
kecpe  s  asked  him  if  they  might  have  me  back 
again  ?  And  he  said  yea;  for  he  had  no  order 
for  my  inl.iigt'inent. 

And  about  ten  or  twelve  days  ailer,  I  was 
had  forth  to  Grays-Inn  again;  and  when  I 
came  tixre,  I  was  had  to  the  Star-Chumber 
olhce ;  and  being  there,  as  the  order  is,  I 
mubt  enter  my  appearance,  the.y  told  me.  I 
said,  lo  what?  For  I  was  never  served  with 
any  subpa'na;  neither  was  there  any  bill  pre- 
ftrred  af^ainst  me,  that  I  did  hear  of.  One  of 
the  ilerks  t  Id  me,  I  nm^i  first  be  examined, 
ajid  then  st  John  \^ttu[d  i;.ake  the  hill.  It 
•%eiiis  they  had  noK;ruuud«d  juauer  af^aiubt  ne 


for  to  write  a  bill,  and  tberefiwre  ihej  went 
about  to  make  me  betray  my  own  innocency, 
that  so  tiiey  might  ground  the  bill  upon  my  own 
words  :  and  at  rhe  entrance  of  my  appirarance, 
the  cUrk  and  I  had  a  deal  of  discourse,  (the 
particulars  whereof  for  brevity  sake  I  oow 
omit ;)  but  in  the  conclusion  he  demanded  mo- 
ney of  me,  for  entering  of  my  appearance :  and 
I  told  him  1  was  but  a  young  man,  and  a  pri> 
soner,  and  money  was  not  very  plentiful  with 
me,  and  therefore  i  would  not  part  with  any 
money  upon  such  terms.  Well  (said  be)  if  you 
will  nut  pay  your  fee,  I  will  dash  out  your  name 
again.  Do  what  you  please  (said  I)  I  care  not 
if  you  do ;  so  he  made  complaint  to  Mr.  Goad, 
the  master  of  the  oflice,  that  I  refused  to  enter 
my  appearance.  And  then  I  was  brought  he* 
fore  hnn,  and  he  demanded  of  me  what  my  b«- 
siuess  was?  I  told  him,  I  had  no  business  with 
him,  but  I  was  a  prisoner  in  the  Fleet,  and  was 
sent  for,  but  to  whom  and  to  what  end  I  do  not 
know,  and  therefore  if  he  had  nothing  to  say  to 
me,  I  had  no  business  witli  him.  And  tbea 
one  of  the  clerks  said,  1  was  to  be  examined. 
Tiien  Mr.  Goad  said,  tender  him  the  book  :  so 
I  looked  anotijcr  way,  as  though  I  did  notei^e 
ear  to  what  he  said;  and  then  he  bid  roe  poll 
oif  my  glove,  and  lay  my  hand  upon  the  book. 
What  to  do,  sir?  said  I.  You  must  swear, 
said  he.  To  what  ?  <  That  you  shall  make  true 
^  answer  to  all  things  that  arc  asked  you/ 
Musi  1  so,  sir  ?  but  before  I  swear,  I  wdl  know 
to  what  I  must  swear.  As  soon  as  you  have 
sworn,  you  shall,  but  not  before. — >To  that  1 
answered,  sir,  I  am  but  a  young  man,  and  do  not 
well  know  what  belongs  to  the  nattire  of  an 
oath,' and  therefore  before  I  swear,  I  will  be 
belted  advised. — Saith  he,  how  old  arc  you  ? 
About  "20  years  old,  I  told  him. — You  have  re- 
ceived ilie Sacrament,  have  you  not?  Yes,  that 
I  have. — Aud  you  have  heard  the  ministers  de- 
liver God's  word,  have  you  not  ?  I  Jiave  heard 
sermons.  Well  then,  you  know  the  holy  Evan- 
gelists? Yes,  that  I  do. — But,  sir,  though  I 
have  received  the  Sacrament,  and  have  beaxd 
sermons,  yet  it  doth  not  therefore  foUuw  that 
I  am  bound  to  take  an  oath,  which  I  doubt  of 
the  lawfulnef^  of.— Look  you  here,  said  he 
({md  with  that  he  opened  the  hook),  we  desire 
you  to  swear  by  nO  foreign  thing,  but  to  swear 
by  ilie  holy  Evangelists. — Sir,  I  do  not  doubt 
or  question  that;  (-  question  bow  lawful  it  is  for 
me  to  swear  to  I  do  not  know  what.— So  some 
of  the  clerks  l)egaQ  to  reitson  with  me,  and  told 
me  every  one  tqok  that  oath:  and  would  I  be 
wiser  (ban  all  other  men  ?  I  told  them,  it  made 
no  matter  to  me  what  other  men  do;  but  be- 
I  fore  I  swear,  I  will  know  better  grounds  and 
Teasons  than  otlier  men\  practices,  to  convince 
me  of  the  lawfulness  of  suih  an  oat  ,  to  swear 
I  do  hot  know  to  what. — So  Mr.  Goad  bid 
them  hold  rlieir  peace,  he  was  not  to  conviooe 
any  mairsi  conscience  of  the  lawfulness  of  it, 
but  on!y  to  oflter  nnd  tender  it.  WiU  ji^u  taka 
it  or  no,  saitii  he  ?  Sir,  I  will  be  better  advised 
^rst:  Wherf'Upon  there  was  a  oies8en|rer  sent 
to  sir  John  Bauks^  to  certify  him,  that  X  would 
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not  take  the  Star-CliAmber  oath ;  and  also  to 
know  of  him,  what  should  be  done  with  me.  So 
I  looked  I  shoald  be  committed  close  prisoner, 
or  worse.'  A  ad  about  an  hour  after  came  Mr. 
Cockaivejy  sir  John's  chief  clerk ;  What,  said  he, 
Mr.  Lilburn,  it  seems  you  will  not  take  jour 
0;tth,  to  make  true  answer?  I  told  him,  I 
would  be  better  advised  before  I  took,  such  an- 
oath.  Well  then,  saith  he,  you  must  go  from 
whence  you  came.  >^ 

UpoA  Friday  the  9th  of  February,  in  the 
morning,  one  of  the  ofiicers  of  the  Fleet  came/ 
to  my  chamber,  and  bid  me  get  up  and  make 
me  ready  to  |o  to  the  Star>  Cham  her- Bar  forth- 
with, i  having  no  time  to  fit  myself,  made 
me  ready  in  all  haste  to  go.  And  bein^  at  the 
bar,  air  John  Banks  laid  a  verbal  accusation 
agaiust  me;  which  was,  that  I  refused  to  an-i 
ftwer,  and  also  to  enter  my  appearance,  and , 
that  1  refused  to  take  tlie  Star-Chamber  oath  t^ 
and  then  was  read  the  affidavit  of  one  Edmond 
Chillington,  button-seller,  made  against  Mr. 
John  Wharton  and  myself:  tlie  sum  of  which 
wa^,  that  lie  and  I  had  printed  at  Rotterdaai,  in 
Holland,  Dr.  Bastwick's  Answer,  and  his  Lita- 
ny, and  divers  other  scandalous  Books.  And 
then  nfrer  I  obtained  leate  to  ipeak,  I  said, 
j^Iy  noble  lords,  as  for  that  a£davic,  it  is  a  most 
fal»e  lye  and  untrue. 

Lord-Keeper,  Why  will  you  not  answer  ? 
Ulbum.  My  honourable  lord,  I  have  an- 
swered fully  betore  sir  John  Banks  to  all  things 
tlmt  belong  to  me  to  answer  unto :  and  for 
other  things,  which  concern  other  men,  i  have 
nothing  to  do  with  them^ — But  vihy  do  you  re- 
fuse to  take  the  Stfir-Chantber  oath?  Most 
noble  lord,  I  refused  upon  this  ground,  because 
that  when  I  was  examined,  though  I  had  fully 
answered  all  (hin>rs  that  belonged  to  me  to  an- 
swer unto,  and  Imd  cleared  myself  of  the  thing 
for  which  I  am  imprisoned,  wliich  was  for  send- 
ing Books  out  cf  Holland,  yet  that  would  not  sa- 


My  Lords,  said  the  Arch  Prelate,  (in  a  de- 
riding manner)  do  you  hear  him  f  he  saith,  with 
all  reverence  and  submissioii  be  refuseth  the 
oath. 

,    Well,  come^  come,  (said  my  Lord  Keeper)^ 
submit  yourself  unto  the  court. 

Lilkum,  Most  noble  lords,  with  all  willing- 
ness,! submit  my  body  imto  your  honour?  plea* 
sure ;  but  for  any  other  submission,  most  ho- 
nourable lords,  I  am  conscious  unio  myself,  . 
that  I  have  done  nothing  that  doth  deserve  » 
convention  before  this  illustrious  assembly  ; 
and  therefore  for  me  to  submit  is  to  submit  I 
do  not  know  wherefore. 

£ari  of  Dorset.  My  lords,  this  is  one  of 
their  private  spirits  ;  do  you  hear  him,  how  he 
stands  in  his  own  justification  ?  Well,  my  lords, 
said  the  great  prelate,  this  fellow  (meanmg  me) 
hath  been  one  of  the  notoriousest  disperseis  of 
libellous  Books  tliatis  in  the  kingdom;  and  tliat 
is  the  fiither  of  them  all  (poiniing  to  old  Mr. 
Wharton). 

Lilburn,  Sir,  I  know  you  are  not  able  to  - 
prove,  and  to  make  that  good  which  you  have 
said. — I  have  testimony  of  it,  said  he.  Then, 
said  I,  produce  them  in  the  face  of  the  open 
court,  that  we  may  see  what  they  liave  to  ac- 
cuse me  of;  and  I  am  ready  here  to  answer  for 
myself,  and  to  make  my  just  defence. — With 
this  he  was  silent,  and  said  not  one  word  more 
to  me ;  and  then  they  asked  my  fellow  soldier, 
old  Mr.  Wharton,  whether  he  would  take  the 
Oath;  which  he  refused,  and  began  to  tell  themi 
of  the  Bishop's  cruelty  towards  him  ;  and  that 
they  had  had  him  in  live  several  prisons  within 
tlie*e  two  years,  for  refusine;  the  Oath.— And 
then  there  wos  silence ;  after  which  was  read 
how  the  court  hud  proceeded  against  some  that 
had  harboureJ  Jesuits  and  Seminary-priests 
(those  traitors)  who  refused  to  be  examined 
upon  oath ;  and  in  j-egard  that  we  refused  like- 
wise to  be  examined  upon  oath,,  it  was  fit,  they 


tisfy  and  give  content,  but  other  things  were  put^said,  that  we  should  be  proceeded  against,  at 

unto  me,  concerning  other  men,  to  insnare  mc,  /they  \vtre.     So  they  were  the  precedent  by 

and  |ret  further  matter  i;^iiinst  me;    which   i^--^  -^    —- 

perceiving  refused,  being  not  bound  to  answer 

to    such  things  as  do  not  belong   unto  me. 

And  withul  I  perceived  the  oath  to  be  an  oath 

of  inquiry ;  and  for  the  lawfulness  of  which  oath, 

I  have  no  warrant ;  and  upon  these  grounds  I 

did  and  do  still  refuse  the  oath. — ^Upon  this 

aome  of  the  kingV  counsel  and  some  of  the 

lords  spoke;  Would  I  condemn  and  contradict 

tlie  latKS  of  the  land,  aihl  be  wiser  than  all  other 

men  to  refuse  that  which  is  the  oath  of  the 

court,  administered  unto  all  that  come  there  ? 

Ix/rd  Keeper,  Well ;  tender  him  the  book. 
— I  standing  against  the  prelate  of  Canterbury's 
back,  he  looked  over  his  shoulder  at  me,  and 
bid  me  pull  off  my  glove,  and  lay  my  hand  upon 
the  book.  Unto  whom  I  replied,Sir,I  will  not 
swear:  and  then  directing  my  speech  unto  the 
lords,  [  said,  Most  honourable  and  noble  lords, 
with  all  reverence  and  submission  unto  your 
honours,  submitting  my  body  unto  your  lord- 
ships pleasure,  and  whatsoever  yon  please  to 
inflict  upon  it,  yet  must  I  refuse  tne  oath. 


which  we  weie  cen>ured,  though  their  cause 
and  ours  be  mucii  unlike,  in  regard  theirs  were 
little  better  than  treason;  but  our  crime  was  so 
far  from  treason  that  it  was  neitlter  against  the 
glory  of  God,  the  honour  of  the  king,  the  laws  of 
the  land,  nor  the  good  of  the  commonwealth :  but 
rather  for  ti.e  maintaining  of  the  honour  of  tbem 
all,  as  all  those  that  read  the  books  without  par- 
tial aSections  and  prejudicate  hearts  can  wit- 
ness and  declare ;  and  if  the  books  hud  had  any 
i  treason,  or  any  thing  agiiinst  the  law  of  the  land 
in  them,  yet  we  were  but  supposedly  guilty ;  for 
the  things  were  never  fully  proved  against  us. 
Indeed  there  were  two  Oaths  read  in  court, 
which  they  said  were  sworn  against  us  by  one 
man,  but  he  was  never  brought  face  to  face,  and 
in  both  bis  oaths  he  hath  forsworn  himself^  as 
in  many  particulars  thereof  we  are  botJi  able  to 
make  good.— In  the  conclusion,  my  Lord  Keep- 
er stood  up,  and  said,  My  Lords,  I  hold  it  fit,  , 
that  they  should  be  both  for  their  contempt 
committed  close  prisoners  till  Tuesday  next;  ; 
and  if  they  do  not  coofprns  themselves  betwixt  ^ 
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after  that,  came  the  old  many  Mr.  Wharton, 
and  it  was  tendered  unto  faim,  which  be  refos- 
ed  to  take :  and^  as  he  hath  told  me,  he  de- 
.ciared  uDto  him  how  the  bishops  had  him  ei{;ht 
times  in  prison  for  the  refusal  of  it,  and  he  had 
suflered  the  bishops  merciless  cmelty  fur  mtnY 
^ears  together,  and  he  would  now  never  take 
It  ss  long  as  he  lived ;  and  withal  told  him,/ 
that  if  there  were  a  cart  ready  at  the  door  to 
carry  him  to  Tyburn,  be  would  tie  hanged,  be- 
fore ever  he  would  take  it.  And  this  was  that 
-day's  business. 

Upon  the  next  morning,  Feb.  IS,  about  sereo 
a-clock,  we  were  had  to'  the  Star-Chamber  Bar 
agfiin,  to  receive  our  Censure ;  and  stood  ai 
the  bar  about  two  hours  before  sir  John  Banks 
came:  but  at  last  he  began  his  accusation 
against  us,  that  we  did  still  continue  in  oar 
former  stubbornness.  And  also  there  was  ano- 
ther Affidavit  of  the  foresaid  Edmund  Chilling- 
tun's  read  against  us ;  the  sum  of  which  was, 
that  I  had  confessed  to  hiril,  that  I  bad  printed 
Dr.  Bastwick's  *'  Answer  to  sir,  John  Banc's 
Information/'  and  hb  **  Litany^"  and  aootber 
Book,  '*  An  Answer  unto  certain  Objections f 
and  another  Book  of  his  culled,  *'  The  VanitT 
and  Impiety  of  the  old  Litany  ;"  and  that  I  had 
divers  other  books  of  Dr.  Bastwick'n  a-printin«. 
And  that  Mr.  John  Wharton  had  been  at  the 
charges  of  printing  a  Book  called,  *  A  Brcvi»ie 
"  of  the  Bishops  late  Proceedings ;"  and  ano- 
ther  Book,  called  «  Sixteen  new  Queries,'*  aad. 
divers  other  factious  Books:  and  that  ooe 
James  Ouidam,  a  turner  in  Westminster-hall. 
had  dispersed  divers  of  these  Books.  Then  I 
said  after  this  manner :  Mosit  noble  ionls,  I  be- 
seech your  houours,  tJuit  you  would  be  pieak<l 
to  give  me  leave  to  speak  for  myself,  and  tn 
make  my  just  defence;  and  I  shall  labour  s^ 
to  order  my  speeches,  that  I  shall  not  giveyo)'r 
honours  any  just  distaste ;  and  withal  shall  do 
it  with  as  much  brevity  as  I  can.  So  hariD; 
obtained  my  desire,  I  began  and  said,  My  lordN 
it  seems  there  were  divers  Books  sent  out  of, 
Holland,  which  came  to  the  hands  of  one  Ed- 
mund Chillington,  who  mode  this  AAda^it 
against  us  ;  and,  as  I  understand,  he  delivered 
divers  of  these  Books  uuto  one  John  Chilburne, 
servant  to  this  old  man  Mr.  Wharton;  and  his 
master  being  in  prison,  he  dispersed  diven  (t 
them  for  the  foresaid  Chillin^ton's  use;  where- 
upon the  Books  were  taken  m  his  custody:  he 
being  found  dispersing  of  them,  goes  to  we 
Smith,  a  taylor,  in  Bridcivell,  (as  I  am  infonn- 
ed)  and  desires  him  to  get.  his  peace  madewidj 
the  bishops.  Whereupon  he  covenants  »itD 
some  of  the  bishops  creatures  to  betray  me  icw 
their  hands,  being  newly  come  out  o(  Holland, 
which,  (as  he  said)  did  send  over  these  Books. 
So,  my  lords,  he  having  purchased  his  own  li- 
berty, lays  the  plot  for  betraying  me,  and  I »« 
taken  by  a  pursuivant  and  four  others  ot  h» 
assistants,  walking  in  the  streets,  with  the  to^^ 
said  John  Chilburne,  wlio  had  bid  and  coa- 
trived  the  plot  bef<»re  (as  1  am  able  to  mate 
pood  ;)  and  the  next  morning  i  was  commifted 
by  sir  John  Lamb  to  the  Gate-house.  ^Q^f^f 


this  ai^d  then  to  take  the  Oath,  and  yield  to  be 
examined  before  iMr.  Goad,  then  that  they 
shnl!  be  brought  hither  again,  and  censured,  and 
made  an  e\  iinple.  Unto  wiiich  ihey  all  agreed ; 
iaij'l  •«•>  we  wire  commitced  clo«»e  prisoners, and 
nu  friends  admitted  to  come  unto  us. 

lu  Camera  Stellat'  coram  Concilio  ibidem  9. 
die  le»»r.  anno  13  Car.  regis. 

"^     *  Upon  Intbrniarion  this  day  to  this  honour- 

*  able  court,  ^y  sir  John  Banks,  knieht,  his  ma- 
*jcsiy*s  Attorney  General,  That  John  Lil burn 

*  and  Joati  Wharton,  who  are  now  at  the  bar 

*  of  this  court,  were  the  24th  of  January  last 

*  ordered  to  *.e  examined  upon  Inteno^iatories 

*  touchnii^  tbeir  unlawful  priitting,  publishing:, 

*  and  dispersing  of  libel bms  and  seditious  Books, 

*  contrary  to  tlie  decree  of  this  Court,  Hhich 

*  was  veritie<l  by  athdavit:    and  being  brought 

*  up  to  the  uthce  to  appear  and  be  examined 

*  aijcordmgly,  the  said  Lilburn  refused  to  ap- 

*  pear,  and  b  )th  of  them  denied  to  take  an  Oath 

*  to  make  answer  to  Ittterrogatories,  as  appears 

*  by  Certificate  of  Mr.  Goad:   it  was  humbly 

*  prayed  ti.a^  their  appearance  may  be  recorded, 

*  the.  bemg  now  present  in  court,  and  that  they 
'  may  now  have  their  oatbs  tendered  unto  them ; 

*  whj'ch  if  they  shall  refuse  to  t^tke,  that  then 

*  this  court  wid  proceed  to  a  censure  against 
f  them  tor  their  high  contempt  therein,  as  hath 

*  been  used  in  like  cases,  which  the  court  held 

*  fit:,  and  hiith  therefore  ordered,  That  their  np- 
'  pear^nce  shall  l»e  rerorded,  as  is  desired.  And 

*  for  that  the  said  l)elinquetits  do  now  again 

*  most  conte«nptuoubly  refuse?  to  take  their  Oaths 

*  now  tendered  to  them  in  open  court,  their 

*  lordships  Imve  further  ordered,  That  the  said 

*  Diburn  and  Whnrtcm  shall  be  remanded  to 

*  the  prison  of  the  Fleet,  there  to  remain  close 

*  prisoners  until  they  conform  themselves  in 

*  obedience  to  take  their  oaths,  and  be  exa- 
'  mined ;    and  that  unless  iheji  do  take  their 

*  oaths,  and  yield  to  be  examined  by  Monday 
'  flight  next,  their  lordships  will,  on  the  last  sit- 

*  tiu^  of  tiirs  term,  proceed  to  cen«»ure  against 

*  them  for  their  contempts  therein,  as  is  de- 

*  sired.' 

And  upon  Monday  after  we  were  had  to 
Gray's-Tnn,  and  I  being  the  first  there,  Mr. 
Goad  said  to  me,  according  to  the  lords  order 
upon  Friday  last,  1  have  sent  for  you  to  tender 
theOuth  unto  you. — Sir,  I  beseech  you,  let  me 
hear  the  loids  order.  So  he  caused  it  to  be  read 
unto  me,  and  then  tendered  me  the  hook.  Well, 
sir,  said  I,  I  am  of  the  same  mind  I  was;  and 
withal  I  understand,  that  this  Oath  is  one  and 
the  same  uith  the  High  Commission  Oath, 
which  Oath  I  know  to  be  both  against  the  law 
of  God,  and  the  law  of  the  land ;  and  therefore 
in  brief  I  dare  not  take  the  oath,  though  I  suffer 
death  for  the  refusal  of  it.  Well,  said  he,  I  did 
not  send  for  you  to  dispute  with  you  about  the 
lawfulness  of  it,  but  only  according  to  my  place 
to  tender  it  unto  you.— ^ir,  I  dare  not  take  it, 
though  I  lose  my  life  for  the  refusal  of  it.  S<» 
he  said,  he  had  no  more  to  sdy  to  me ;  and  I 
took  my  leave  of  him,  and  came  away.    And 
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lords,  I  do  protest  before  jour  honours  on  the 
word  of  a  ChrUtiau,  that  I  did  not  send  over 
these  Bookb,  neither  did  I  know  the  ship  that 
brought  them,  nor  any  that  belongs  to  the  sl)ip, 
nor  to  my  knowledge  did  never  see  with  my 
eyes,  either  the  ship,  or  any  that  belongs  unto  it. 
— And  being  at  the  Gate-nouse,  I  was  removed 
(by  six  of  your  honours)  to  the  Fleet,  at  which 
time  the  said  Chillington  was  removtd  from 
Bridewell  to  Newgate;  and  being  kept  clo^e 
there,  he,  by  their  threats  and  persuasions,  and 
the  procuring  of  his  own  liberty,  goes  and  ac- 
cuseii  me  for  printing  ten  or  twelve  thousand 
Books  in  Holland.  And  at  my  examination 
before  sir  John  Banks,  I  cleared  uiyself  of  that; 
and  upon  Friday  last  he  made  an  Affidavit 
agaiDSt  roe,  in  which  he  hath  most  falsly  for- 
sworn himself,  and  to-day  he  hath  made  ano- 
ther, which  is  also  a  most  false  untruth :  and 
withal,  my  lords,  he  is  known  to  be  a  notorious 
lyin^  fellow,  and  hath  accused  me  for  the  pur- 
chasing of  his  own  liberty,  which  he  hath  got. 
And  therefore,  I  beseech  your  honours,  to  take 
it  into  your  serious  consideration,  whether  1  am 
to  be  censured  upon  such  a  fellow's  Affidavit  or 
oo. 

Then  said  the  Lord-Keeper,  Thou  art  a  mad 
fellow,  seeing  thint^s  are  thus,  that  thou  wilt 
not  take  thine  Oath,  and  answer  truly. 

My  honourable  lord,  I  have  declared  unto 
jll^u  the  real  truth ;  but  for  the  oath,  it  is  un 
oath  of  inquiry,  and  of  the  same  nature  as  the 
lligh-Commibsion  Oath ;  which  oath  I  know  i6 
be  unlawful ;  and  withal  1  hnd  no  warrant  in 
the  Word  of  God  for  an  oath  of  inquiry,  and  it 
ought  to  be  the  director  of  me  in  all  things  that 

dare  not  take  the  onth.  (When  I  named  the 
W«»rd  nf  God,  the  court  began  to  laugh,  as 
thouirh  they  had  had  nothing  to  do  with  ir.) 
My  I^rd-j  (said  Mr.  Croad)  he  told  me  yesterday, 
he  durst  not  take  the  oa«h,  thnui^h  he  sutFertd 
death  for  the  refusal  of  it.  And  with  that  my 
Lord  Privy-Seal  spoke  :  Will  you  (smd  l»e)  take 
your  oath,  tliat  tiiat  which  you  have  said  is 
true  ?  My  lord  (said  I)  1  am  hut  a  young  an, 
mnd  do  not  well  know  what  heloni;!*  to  the  na- 
ture of  an  oath,  (hut  that  which  1  have  said,  is 
a  real  truth)  but  thus  much;  by  God's  appoint- 
ment, I  knoVv  an  cash  ought  to  be  the  end  of 
ail  controvt  rsy  and  strife,  Heb.  6,  16.  and  if  it 
might  be  so  in  this  my  present  cause,  I  would 
safely  take  my  oath,  that  what  I  have  said  is 
true.  So  ih(  y  spoke  to  the  old  man,  ray  fellow- 
partner,  and  asked  him  whether  he  would  lake 
the  oath  ?  So  he  desired  them  to  cive  him  leave 
to  speak ;  and  he  began  to  thunder  it  out  against 
the  Bishops,  and  told  them,  they  required  three 
oaths  of  tlie  king's  subjects  ;  namely,  the  oath 
of  Churehwardtnslnp,  and  the  oath  of  Canoni- 
cal Obedience,  and  the  oath  ex  officio  ;  which 
(said  he)  are  all  against  the  taw  of  the  land,  and 
by  which  they  deceive  and  perjure  thousands  of 
the  kins^S  subjects  in  a  year.  And  withal,  my 
lords,  r»aid  he)  there  is  a  maxim  in  divinity, 
that  we  should  prefer  tlie  glory  of  God,  aiid 
the^ood  of  our  king  aod  country,  before  our 


own  lives.  But  the  Lords  wondering  to  hear 
the  old  man  begin  to  talk  after  this  manner, 
commanded  him  to  hold  his  peace,  and  to  an- 
swer them,  whether  he  would  take  the  oath  or 
no  ?  To  which  he  replied,  and  desired  them  to 
let  him  talk  a  little,  and  he  would  tell  them  bjr 
and  bye.  At-  which  all  the  court  burst  out  a- 
laughing;  but  they  would  not  let  him  go  on^ 
hut  commanded  silence  (vihich  if  they  would 
have  let  him  proceed,  he  would  have  so  pep- 
pered the  Bishops,  as  they  were  never  in  their 
lives  in  an  open  court  of  judicature.)  So  thej 
asked  us  again,  whether  we  would  take  the 
oath?  Which  we  both  again  refused ;  and  withal 
I  told  them,  that  for  the  reasons  before  I  durst 
not  take  it.  Then  they  said,  they  would  pro- 
ceed to  censure.  I  hid  them  do  as  they  pleased, 
for  I  knew  myself  innocent  of  the  thing  for 
ivhich  I  was  imprisoned  and  accused  ;  but  yet, 
notwithstanding,  did  submit  my  body  to  their 
honours  pleasure.  So  they  censured  us  500/. 
a-piece;  and  then  stood  up  judge  Jones,  and 
said,  It  was  fit,  that  I  being  a  young  man,  for 
example  sake,  should  have  some  corporal  pu-  ' 
nisiiment  indicted  upon  me.  So  my  Censure 
was  to  be  whipt,  but  neither  time  nor  place 
allotted.  And  for  the  old  mad,  in  regard  of  his 
age,  being  85  years  old,  they  would  spare  his 
corporal  punishment,  though  (said  theyj  he  de- 
serves it  as  well  as  the  other  (meaning  me,)  yet 
he  should  stand  upon  the  pillory :  but  1  could 
not  understand  or  perceive  by  my  cen&ure,  that 
I  was  to  stand  upon  the  pillory.  And  when  I 
came  from  the  bar,  I  spoke  in  an  audible  voice, 
and  said,  My  lords,  I  beseech  God  to  bless 
your  honours,  and  to  discover  and  make  known 
and  therefore,  my  lords,  at  no  hand,  I  ^  unto  you  the  wickedness  and  cruelty  of  the 

prelates.  ' 

In  Camera  Stellata  coram  Concilio  ibidem  13 
die  Febr.  anno  decimo  tertio  Car.  regis. 

*  Whereas,  upon  Info-maiiim  to  thist  Court 
the  ninth  of  this  instant  February,  by  sir  John 
Banks  knight,  his  majesty's  Attorn*  y  General, 
that  John  Lilburn  and-  J'^hn  Wharton,  then 
present  at  the  bar,  were  the  24 ih  ot  January 
labt  ordered  to  be  examined  upon  Inteiroga* 
tories  touching  their  unlawful  priiiting,  hn* 
porting!,  puhhs*  ing,  and  disperungof  libtlluus 
and  seditious  Book>,  contrary  to  the  Decree 
of  this  court,  which  wa}>  vtrihed  by  Affidavit; 
and  being  broujiht  up  to  the  otiice  to  appear 
and  he  examined,  the  said  Lilt>urn  refused  to 
appear,  and  both  of  them  denied  lo  take  an 
oath  to  make  some  answer  to  imcrrogalorieSy 
as  appeared  by  the  certificate  of  Mr.  Goad, 
deputy-clerk  of  this  court :  the  court  did  oa 
that  day  order,'th;it  their  appearances  should 
be  recorded,  they  being  present  in  court  as 
aforesaid ;  and  that  in  respect  the  said  de- 
liiiqucntb  did  then  again  contemptuously  re- 
fuse to  take  their  oaths  tendered  to  them  ia 
open  court,  they  should  be  remandtd  to  the 
prison  of  the  Fleet,  there  to  remain  close  pri- 
soners, until  they  conformed  themselves  in 
obedience  to  take  their  oaths  and  be  examin- 
ed ;  and  that  unless  they  did  take  their  oathi^  ' 
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^  and  yield  to  be  examined  hy  Monday-night 
'  next  tken  next  foUcming,  and  now  last  past, 
^  their  lordships  would  on  thjs  sitting-day  pro- 

*  oeed  to  a  censure  against  them  for  their  con- 

*  tempts  therein.  Now  this  day  the  said  Lit- 
'  burn  and  Wharton  being  again  brought  to  the 

*  bar,  his  majesty's  said  attorney  informed  tliis 
^  honourable  court,  that  they  still  continued  in 

*  their  former  obstinacy,  and  contemptuously 

*  refused  to  take  their  oaths,  to  make  true  an- 
'  swer  to  the  interrogatories,  ahhough  they  liad 
'  been  sent  for^  and  their  oaths  assented  to  be 
'  gi?«n  unto  them  by  Mr.  Goad,  deputy  clerk 

*  of  tliis  court,  who  now  certified  the  same  in 

*  court ;  and  therefore  his  majesty's  said  Atior- 

*  ney  humbly'  pleaded  on  his  majesty's  belmlf, 
'  diat  their  lordships  would  now  proceed  to 

*  ceosure  against  the  said  delinquents,  for  their 
.•'grett  contempts    and  disobedience  therein. 

*  Whereupon  their  lordships  endeavoured,  hy 
'  fair  persuasions,  to  draw  them  to  conformity 
'  and  obedience,  and   withal  offered,   that  if 

*  they  yet  would  submit  and-take  their  oatiis, 
^  their  lordships  would  accept  thereof,  and  not 
'  proceed  to  censure  against  them.     But  such 

*  was  the  insufferable  disobedience  and  con- 

*  tempt  of  the  said  delinquents,  that  they  still 

*  persisted  in  their  former  obstinacy,  anci  wil- 
^  fully  refnsed  to  take  their  oaths.  In  respect 
'  whereof  the  whole  court  did  with  unanimous 

*  consent,  declare  and  adjudge  the  said  Lilburn 
'  and  Wharton  guilty  of  a  very  high  comtempt 
'  and  offence,  of  dangerous  consequence  and 
^  evil  example,  and  worthy  to  undergo  very 

*  sharp,  severe,  and  exemplary  censure,  which 

*  might  deter  others  from  the  like  presump- 

*  tuotts  boldness  in  refusing  to  take  a  legaU 
'  oath ;  tvithoot  which,  many  great  and  cxorbi- 
'  taut  offences,  to  the  prejudice  and  danger  of 

*  his  majesty,  his  kingdoms,  and  loving  subjects, 

*  might  go  avtay  undiscovered,  and  unpunished. 

*  And  therefore  their  lordships  have  now  order- 

*  ed,  adjudged,   and  decreed,   Th|it  the  said 

*  Lilburn  and  Wharton  shall  be  remanded  to 

*  the  Fleet,  there  to  remain  until  they  conform 
'  themselves  in  obedience  to  the  orders  of  this 
'  court,  and  that  they  bhall  pay  500/.  a-piece 

*  for  their  several  fines  to  his  majesty's  use; 

*  and  before  their  enlargements  out  of  the 

*  Fleet,  become  bound  with  good  sureties  for 

*  their  good  behaviour.     And  to  the  end  that 

*  others  may  be  the  more  deterreil  from  daring 
'  to  offend  in  the  like  kind  hereailer,  the  court 

*  hath  further  ordered  and  decreed,  That  the 

*  said  John  Lilburn  shall  be  whipt  through  the 

*  streets,  from  the  prison  of  the  Fleet  unto  the 

*  pillory,*  to  be  erecfed    in  such  time,    and 

*  place,  as  this  court  sh:ill  hold  fit  and  direct; 

*  and  that  both  he  and  the  said  Wharton  shall 

*  be  both  of  them  set  iu   the  $nid  pillory,  and 

*  from  thence  be  returned  to  the  Fleet,  there 

*  to  remain  according  to  tliis  decree' 

After  our  Censure,  we  had  the  liberty  of  the 
prison  for  a  few  days ;  but  the  old  man,  my 

•  The  pillory  was  placed  between  Wcstmin- 
fter-HaU  Gate  and  the  Star-Chambvr. 


fellow-partner,  went  to  the  warden  of  the  Fleet, 
and  told  him  the  sum  of  that  which  be  in- 
tendtd  in  the  Star-Chamber,  to  have  spoker 
against  the  Bishops,  if  the  lords  would  have  Ic! 
him.  He  told  the  warden,  how  the  Bisl)op< 
were  the  greatest  tyrants  diat  ever  were  sine? 
Adam's  creation;  and  that  they  were  moic 
cruel  than  the  Cannibals,  those  men-eaU  rs  : 
for,  said  he,  they  presently  devour  men,  an'J 
put  an  end  to  their  pain,  but  the  Bishops  do  ii 
by  d^rees,  and  are  many  years  in  exercisins 
their  cruelty  and  tyranny  upon  those  that  stand 
nut  against  them ;  and  therefore  are  worse  iLau 
the  very  Cannibals,  &c. 

This  came  to  tlie  Lords  of  the  Council's  ears, 
whereupon  we  were  the  next  Monday  afie; 
brought  botii  together,  and  locked  up  clo$c 
prisoners  in  one  chamber,  without  any  ordei 
or  warrant  at  all,  but  only  Warden  Ingram 'i 
hare  command  and  pleasure.  Biit  the  oM  man, 
about  three  weeks  after,  made  a  Petition  to  lije 
Lords  of  the  Council,  that  he  might  have  some 
liberty;  and  being  very  weak,  more  likdvii 
die  than  to  live,  he  had  his  liberty  granted  u^ 
the  Term :  but  I  do  still  remain  dose  prisoner 

Upon  Wednesday  the  18th  of  April,  1638, 1 
was  cruelly  whipped  through  the  streets  n 
Westminster,*  and  at  the  last  came  to  the  Pil- 
lory, where  I  was  unloosed  from  tbe  cart,  ard 
having  put  on  some  of  my  clothes,  went  to  tlie 
tavern,  where  I  staid  a  pretty  w  bile  waitir ; 
for  my  surgeon,  who  was  not  yet  come  to  dn?> 
me ;  where  were  many  of  my  friends,  who  ex- 
ceedingly rejoiccfd  to  see  my  courage,  that  ti  < 
Lord  baa  enabled  me  to  undergo  nay  poni&i- 
mt nt  so  willingly. 

I  having  a  desire  to  retire  into  a  private 
room  from  tlie  multitude  of  people  that  «rrp 
about  me,  which  made  roe  like  to  faint ;  I  K;^ 
not  been  there  long,  but  Mr.  Ligblboume,  \\z 
tipstaff*  of  the  Star-Cfiambcr,  came  unto  uie, 
saying,  the  lords  sent  him  to  ine;  to  know  if  I 
would  acknowledge  myself  to  be  in  a  fault,  ao^ 
then  he  kne%v  what  to  say  unto  me.    To  nh  i«i 
I  replied.  Have  their  honours  caused  me  to  lei 
whipped  from  the  Fleet  to  Westminster,  tall 
do  they  now  send  to  know  if  I  will  scIc>«h 
ledge  aftiult?  Tliey  should  have  done  this  beJ 
fore  I  had  been  whipped;  for  now,  set;": I 
have  undergone  the  gre^itcst  part  of  my  paiUi^ 
ment,  I  hope  the  I^rd  will  assist  me  tu  {!l| 
through  it  all :  and  beside,  if  I  would  liatedo: 
this  at  the  first,  I  needed  not  to  have  couit 
this  :  but  as  I  told  the  Lords  when  I  «a« 
fore  them  at  the  bar,  so  I  desire  you  to  :d 
them  again,  timt  I  ain  not  conscious  to  uky<\ 
of  doing  any  thing  that  deserves  a  stlb:nis^;  ii 
but  yet  I  do  willingly  submit  to  their  iurdal^ 
pleasures  in  my  censure.     He  told  me, 
would  confess  my  fault,  it  would  save  Die  I 
standing  in  the  Pillory :  otherwise,  I  must  l» 
derji^o  the  hurthen  of  it. 


% 


*  And  as  the  cart  drew  him  along,  lie  rt 
pelted  several  texts  of  Scripture,  atid  taik^ 
enthusiattically  to  the  people. 
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WcH,  said  I,  I  n^nrd  not  a  httic  outward 
diserace  fiir  tlte  ca»ise  ornQy«Go«1 ;  I  imre  found 
already  ihnt  sweetness  in  him,  in  wham  I  have 
believed,  that  tljrouf;!!  his  stren;.>th,  I  am  able 
to  ur.(iergo  any  thin«;  that  soall  l)e  inflicted  on 
me:  but  met h inks  that  1  had  very  hard  mea- 
sure, that  I  should  be  condemned  and  thus 
punis  ed  upon  two  Oaths,  in-  which  the  party 
has  ino^t  falsely  forsworn  himj>elf;  and  because 
1  would  not  take  an  oath  to  betray  mine  own 
innocence.  Wiiy,  Paul  found  more  mercy  from 
the  heaf  hen  Koman  Govcmors,  for  they  would 
not  ptu  him  to  an  oath  to  accuse  hiuiself,  but 
«ufFercd  him  to  make  the  best  defence  he  could 
for  himself:  neither  would  they  condemn  him, 
before  his  accusers  and  he  were  brought  face 
to  face,  to  justify,  and  fuWy  to  prove  their  ac- 
cusation :  but  the  Lords  have  not  dealt  so  with 
me,  for  my  accusers  and  1  were  never  brought 
face  to  face,  to  justify  their  accusation  against 
roe.  It  is  true,  two  hdse  oaths  were  sworn 
against  me,  and  I  was  thereupon  coi^demned ; 
and  because  1  would  not  accuse  niy>elf.  And 
so  he  went  away,  Hnd  I  prepared  myself  for  the 
Pillory,  to  which  I  went  with  a  joyful  coura;ie; 
and  when  I  was  upon  it,  1  made  obeisance  to 
the  lords,  some  ot  them,  as  I  suppose,  looking 
out  at  the  Stiir-Chiunber  window  tow  arifs  me. 
And  so  I  put  my  nerk  into  the  hole,  which  be- 
ing n  frrent  deal  too  low  for  me,  it  was  very 
pninful  to  me,  in  regard  of  continuance  of  the 
time  that  I  stood  f»n  the  pill  try,  which  was 
about  two  hours ;  my  back  being  also  very  sore, 
and  the  son  ^hinintf  so  exceeding  hot,  and  the 
Tipstntr-man  not  sufiiring  me  to  keep  on  my 
hat  to  defend  my  head  from  the  heat  of  the  sun, 
so  that  I  stood  there  in  trreat  pain :  yet  ihrou|ch 
the  strength  of  my  God  I  utid«rMetit  it  with 
cournge,  to  the  very  last  minute  ;  and  lilting 
up  my  heart  and  spiiit  uuto  my  God,  I  began 
to  speak  after  tUu  ni:uiner: 

**  iSly  Chrisiicin  Bre  hr«n;  To  all  you  that 
love  the  Lord  Jesus  Christ,  and  desire  that  he 
should  reign  and  rule  in  your  hearts  and  lives, 
to  you  esperi  lilv,  and  to  as  many  as  hear  me 
this  day,  I  direct  my  speech.  I  stand  here  in 
the  place  of  ignominy  and  shame ;  vyet  to  me  it 
is  not  so,  but  1  own  and  embrace  it,  as  the 
welcome  Cross  of  Christ,  and  as  a  badfte  of 
my  Christian  Profession  :  I  have  been  already 
whipped  from  the  Fleet  to  tliis  place^  by  virtue 
of  a  Censure  from  the  honourable  Lords  of  the 
Star-Chamber ;  the  cftuse  of  my  Censure  1  shall 
declare  unto  you  as  briefly  as  I  can. 

**  The  Lord,  by  his  special  hand  of  Provi- 
dence, so  onlere.l  it,  that  not  long  ago  I  was 
in  Holland,  vi  here  I  was  ^fke  to  have  settled 
myself  ui  the  course  of  trading,  that  might  have 
brouiiht  me  in  a  pretty  large  portion  of  earthly 
things,  (after  which  my  lieart  did  too  much 
ruu) :  but  the  Lord  having  a  better  portion  in 
store  for  me,  and  more  durable  inches  to  bestow 
upon  my  soul,  by  the  same  hand  of  Providence, 
hroutht  me  back  agrtin,  and  cast  me  into  easy 
afllfcfton,  that  thereby  I  might  be  weaned  from 
the  world,  and  see  the  vanity  and  emptiness  of 
«U  things  therein.    And  he  hath  now  pitched 
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my  soul  upon  such  en  object  of  beauty,  amt« 
ebleness,  and  eKceliency,  as  is  as  penuanent 
and  endurable,  as  eternity  itself;  namely,  the 
personal  excellency  of  the  Lord  Jesus  Cnrist, 
tlie  sweetness  of  whose  presetice  no  affliction 
can  ever  be  able  to  wrest  out  of  my  soul. 

**  Now,  while  I  was  in  Holland,  it  seems  there 
were  divers  Books  of  that  noble  and  /enowned 
Dr.  John  Bastwick  sent  into  England,  which 
came  into  the  hands  of  One  Edmund  Chilling* 
ton ;  for  the  sending  over  of  which  I  was  taken 
and  apprehended,  the  plot  being  before  laid  by 
one  John  Chilhume  (whom  I  supposed,  and 
took  to  be  my  friend),  servant  to  my  old  fel- 
low-soldier, Mr.  John  Wharton,  living  in  Bow« 
lane,  after  this  manner.  I  walking  in  the  street 
with  the  said  John  Chilburoe,  was  taken  by  the 
pursuivant  and  his  men;  the  said  John,  as 
I  verily  believe,  having  given  direction  to  them 
where  to  stand,  and  he  himself  was  the  third 
man  that  laid  hands  on  me  to  hold  me. 

"  Now,  at  my  censure  before  the  Lords,  I 
there  declared  upon  the  word  of  a  Christian, 
that  1  sent  not  over  those  Books,  neither  did  I 
know  the  ship  that  brought  them,  nor  any  nf 
the  men  that  belonged  to  the  ship,  nor  to  my 
knowledge  did  I  ever  see  either  ship,  or  any 
appertaining  to  it  in  all  my  days.  Besides  thi^ 
I  was  accused  at  my  examination  before  the 
king's  Attornev,  at  his  chamber,  by  the  said 
Edmund  Chillington,  butti^n-scller,  hving  in 
Cannon-street,  near  Abchurcli-lane,  and  late 
prisoner  in  Bridewell  and  Newgate,  for  printing 
10  or  12,000  Books  in  Holland;  and  that! 
would  have  printed  the  *  Unnjasking  the  Mys- 
tery of  Iniquity,'  if  I  could  have  gotten  a  tru« 
copy  of  it;  and  that  I  had  a  chaonber  in  Mr. 
Joon  Foot's  house  at  Delft,  where  he  thinks 
the  books  were  kept. 

'*  Now,  here  I  declare  before  you  all,  uppft 
the  word  of  a  sufl*ering  Christian,  that  he  migi  t 
as  well  have  accused  me  of  printing  100,000  * 
books,  and  the  one  been  as  true  as  tne  other*  , 
And  for  the  printing  the  '  Unmasking  the  Mys< 
'  tery  of  Iniquity,'  upon  the  word  of  an  honest 
man,  I  never  saw,  nor  to  my  knowledge  heard 
of  the  book,  till  I  came  back  again  into  Eng- 
land. And  for  my  having  a  chamber  at  Mr. 
John  Foot's  house  at  Delft,  where  he  thinks 
the  books  were  kept ;  I  was  so  far  from  having 
a  chamber  there,  as  1  never  lay  in  his  housb 
but  twice  or  thrice  at  the  most :  and  upon  the 
last  Friday  of  the  last  term,  I  was  brought  to 
the  Star-Chambcr  Bar,  where  before  me  was 
read  the  said  F^mund  Chillington's  Affidavit, 
upon  oath  against  Mr.  John  Wharton  and  my- 
self; the  sura  of  which  oath  was,  That  he  and 
I  had  printed,  at  Rotterdam  in  Holland,  Dr. 
Bast  wick's  *  Answer,'  and  his  *  Litany,'  with 
divers  other  scandalous  books. — Now,  here 
again  I  sp'^ak  it  in  the  presence  of  God,  and  all 
you  that  hear  me,  that  Mr.  Wharton  and  I 
never  joined  together  in  printing  either  these, 
or  :inv  otht-r  books  whatsoever ;  neither  did  I 
receive  any  money  from  him  toward  the  print- 
ing anv. 

"  Withaly  in  his  fir»t  oatbj  he  peremptorily 
4a 
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9vrore^  that  we  bad  printed  ibem  at  Rotter- 
dam :  unto  which  I  likevtise  sa^y  That  he  bath 
in  this  particular  forswore  himself:  for  mine 
own  part,  I  never  in  all  xuy  days  either  printed, 
or  caused  to  be  printed,  either  for  myself,  or  for 
Mr.  Wharton,  any  books  at  Rotterdam  ;  nei- 
ther did  I  come  into  any  printing-house  tbere^ 
all  the  time  that  I  was  in  the  city. 

**  A  ud  then  upon  the  Tuesday  after,  he  swore 
agaiubt  both  of  us  again.    The  sum  of  which 
oaths  was,  that  I  had  confessed  to  bim  (which 
is  mo^t  false)  that  I  had  printed  Dr.  Bostwick's 
Answer  to  sir  John  Banlis's  <  Information,'  and 
'  Lis  *  Litany;'  and  another  lM>nk,. called, '  Cer- 
/  tain   Answers  to   certain  Objections  :*    and 
another  book,  called,  'The  Vanity  and  Impiety 
<  of  the  Old  Litany.*     And  that  I  hud  diners- 
other  books  of  the  said  Dr.  Bastwick*s  in  print- 
ing, and  that  Mr.  Wharton  had  been  at  tlie 
charges  of  printing  a  Book,  called,  *  A  Breviaie 
'  of  the  Bishops  late  Proceedings;'  and  another 
i)ook,  called,  *  Sixteen  New  Queries ;'  and  in 
this  his  oatli  hath  sworn  they  were  printed  at 
Rotterdam,  or  somewhere  else  in  Holland  ;  and 
that  one  James  Oldham,  a  turner,  keeping  shop 
at  Westminster-ball  gate,  dispersed  divers  of 
these  books.    Now,  in  this  oath  be  hath  again 
forsworn  himself  in  a  high  degree ;  for  wiiereas 
he  took  his  oath  that  I  had  printed  the  book, 
called,  *  The  Vanity  and  Impiety  of  the  Old 
*  Liiany ;  I  here  speak  it  before  you  all,  that  I 
never  m  alt  my  days  did  see  one  of  Uiem  in 
print :    but  I  must  confess,  I  have  seen  and 
read  ii  in  written  bund,  before  the  Doctor  was 
censored.     And  as  for  other  books,  for  which 
iie  saith  I  have  divers  in  printing ;  to  that  I  an- 
swer, that  for  my  ow  n  particular,  I  never  read 
jior  saw  any  of  the  Doctor's  Books,  but  the 
forenamed  four  in  English  ;  and  one  little  thing 
^ore  of  about  two  sheets  of  paper,  which  is  an- 
, jiexcd  to  the  *  Vanity  of  tlie  Old  Litany.'  And 
as  for  his  Latin  books,  I  never  saw  any  hut 
two ;    namely,  his  *  Fiag^Uum,'  for  which  he 
was    first   censured  in  the   lIigh-Commi»sinn 
court,  and  his    '  Apologeticus,'    which  wei'e 
1)0  thin  pjint  long  before  I  knew  the  Doctor. 
But  it  is  true,  there  is  a  ^cond  edition  of  his 
<  Flagellum,'  but  that  was  ai  the  prebS  above 
two  years  ago ;  namely,  anno  1634,  and  some 
of  this  impression  wasm  En^^land  befoie  I  came 
out  of  Holland, 

"  And  these  are  the  main  things  for  which  I 
was  censured  and  condemned,  being  two  oatlis 
in  which  the  said  Chillington  huth  palpably  for- 
sworn himself;  and  if  he  had  not  forsworn 
Ijimself,  yet  by  the  law  (as  I  am  given  to  un- 
derstand) I  might  have  excepted  against  him, 
being  a  guilty  person  himself,  and  a  prisoner, 
|t,nddid  that  which  he  did  against t  me  for  pur- 
chasing his  own  liberty,  which  he  hath  b^  such 
Judasly  means  got  and  obtained ;  who  is  also 
kuown  to  be  a  lyiug  fellow,  as  I  told  the  lords  I 
was  able  to  prove  and  maUe  good. 

**  But  besides  all  this,  there  was  an  inquisi- 
tion Oath  tendered  unto  pe  (wliicb  I  refused  to 
take)  on  four  several  days ;  the  sum  of  wUkh 
.•ttb  is  thus  much :  *  You  shall  swear  that  you 


'  shall  make  true  answer  to  all  things  that  shall 
^  be  asked  of  you :  so  help  you  God.'  Now 
this  oath  I  refused  as  a  sinful  and  unlawful 
oath :  it  being  the  High-Commission  oatb,  with 
which  the  prelates  ever  have,  and  stiii  do,  so 
butcherly  torment,  a£9icC  and  uodo,  the  dear 
saints  and  servants  of  God.  It  is  an  oath 
against  the  law  of  the  land  (as  Mr.  NichoUs 
Fuller  in  his  Argument  doth  prove) :  AAd  albo 
it  is  expressly  against  the  Petition  of  Right,  an 
act  of  parliament  enacted  in  the  3d  and  4ili 
year  of  our  ki ng.  Again,  it  is  absol utely  against 
the  law  of  God  ;  for  tliat  law  requires  no  man 
to  accuse  bimsell';  but  if  any  thing  be  laid  to 
his  charf^e,  there  must  come  two  or 'three  wit- 
nesses at  least  to  prove  it.  It  is  also  agaio^t 
the  ^practice  of  Christ  himself,  who,  in  all  liis 
examinations  before  the  high  priest,  would  not 
accuse  himself,  but  upon  their  demands,  re- 
turned this  answer,  *  Why  ask  you  me  ?  Ge 
'  to  them  that  beard  me.' 

"  Withal,  this  Oath  is  against  the  very  law 
of  nature ;  for  nature  is  always  a  preserver  of 
itself,  and  not  a  destroyer :  But  if  a  man  takes 
this  wicked  oath,  he  destroys  and  undoes  him- 
self, as  daily  experience  doth  witness.  Nay,  it 
is  worse  than  the  law  of  the  heathen  Romans, 
as  we  may  read.  Acts  xxv.  16.  For  wheo 
Paul  stood  before  the  pagan  governors,  and  the 
Jews  required  judgment  against  him,  the  go- 
vernor replied,  *  It  is  not  the  manner  of  the 
'  Romans  to  condemn  any  man,  before  be  and 
'  his  accusers  be  brouaht  face  to  face,  to  jostifr 
*  their  accusation.'  But  for  my  own  part,  if  I 
had  been  proceeded  against  by  a  Dill,  I  wooU 
have  answered  and  justified  all  that  thej  coold 
have  proved  against  me;  and  by  the  strength 
of  nty  God,  would  have  sealed  whatsoever  I 
have  done  with  my  blood  :  for  I  am  privy  to 
mine  own  actions,  and  my  conscience  bears  me 
witness,  that  I  have  laboured,  ever  since  tie 
Lord  in  mercy  made  the  riches  of  his  grace 
known  to  my  soul,  to  keep  a  good  couscieoctr, 
and  to  walk  inoffensively  both  towards  God 
and  man.  But  as  for  that  Oath  that  was  put 
upon  me,  I  did  refuse  to  take  it  as  a  sinful  and 
unlawful  o^th,  and  by  the  strength  of  my  (jou 
enabling  me,  I  will  never  take  it,  though  I  be 
pulled  jn  pieces  by  wild  horses,  as  the  amitmt 
Christiatks  were  by  tlie  bloody  tyrants  in  ii>e 
Priinitive  Church;  neither  shall  I  think  tUt 
man  a  faithful  subject  of  Christ's  kingdom,  ti<at 
bhall  at  any  time  hereafter  take  it,  seeing  the 
wickedness  of  it  hath  been  so  apparently  laid 
open  by  so  many,  for  tlie  refusal  whereof  man; 
do  suflfbr  cruel  persecution  to  this  day. 

^'  Thus  have  I,  as  briefly  as  I  could,  declared 
unto  you,  the  whole  cause  of  my  standing  here 
this  day  ;  I  being  upon  these  grounds  censured 
by  the  Lords  at  tlie  Star-Chamber  on  die  last 
court-day  of  the  last  term,  to  pay  500/.  to  the 
king,  and  to  receive  the  puoisluuent,  which 
witn  rejoicing  I  have  undergone,  onto  whose 
censure  I  do  with  willingness  and  cheerfuJae&i 
submit  piyself.  But  seeing  I  now  stand  here 
at  this  present,  I  intend,  the  Lord  assisting  me 
with  liis  power,  and  guiding  me  by  hu>  sfint,  t* 
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declare  my  mind  onto  you.  I  have  notbin];  to 
sav  to  any  luftn's  perbon^  and  therefore  will  uot 
meddle  with  that ;  only  tlie  things  that  I  have 
to  siiy,  in  the  first  place  are  concerning  the  Bi- 
shops and  their  calling  :  They  challenge  their 
callings  to  be  Jure  Vtvino ;  and  fur  the  op- 
pugning of  which,  those  three  renowned  living 
martyrs  of  the  Lord,  Dr.  Bastwick,  Mr.  Bur- 
ton, and  Mr.  Prynn,  did  suffer  in  this  place, 
(•See  No.  1 15)  and  they  have  sufficiently  prov- 
ed, that  their  calling  is  not  from  God  :  which 
men  I  love  and  honour,  and  do  persuade  my- 
self that  their  souls  are  dear  and  precious  in 
the  sight  of  God,  though  they  were  so  cruelly 
and  butcherly  dealt  with  by  the  prelates.  And 
as  for  Mr.  Burton  and  Mr.  Prynn,  they  are 


worthy  and  learned  men,  but  yet  did  not  in 
many  things  i^rite  so  fully  as  the  Doctor  did, 
who  hath  bnthciently  and  plentifully  set  forth 
the  wickerlness,  both  of  the  Prelates  them- 
selves, and  of  their  callings  (as  you  may  read  in 
his  Books),  that  they  are  not  Jure  Divino ; 
which  noble  and  reverend  doctor  I  love  with 
all  m^  soul :  and  as  he  is  a  man  that  stands  for 
the  truth  and  glory  of  God,  my  very  life  and 
heart-blood  I  will  lay  down  for  his  honour,  and 
the  maintaining  of  his  cause  for  which  he  suf- 
fered, it  being  God*s  cause.  As  for  the  Bi- 
shops, they  used  in  former  times  to  challenge 
their  jurisdiction,  callings  and  power  from  the 
king  ;  but  they  have  now  openly,  in  the  High- 
Commibsion-Court,  renounced  that,  as  was 
heard  by  many,  at  the  Censure  of  that  noble 
Doctor:  and  as  you  may  fully  read  in  his 
'  Apologeticns ;'  and  in  his  '  Ans%ver  to  sir 
'  John  Banks's  Information.'  Now  I  will  here 
maintain  it  before  them  all,  that  their  calling  is 
so  far  from  being  Jure  Divino  (as  they  say  they 
are)  that  they  are  rather  Jure  JJiabolico ; 
which  if  I  am  not  able  to  prove,  let  me  be 
hanged  up  at  the  hall-gate.  But,  my  brethren, 
for  your  better  satisfaction,  read  the  9th  and 
13tii  chapters  of  the  Revelation,  and  there  you 
shall  see,  that  there  came  locusts  out  of  the 
Bottomless  Pit,  part  of  whom  they  are,  and  they 
are  thrre  lirely  described.  Also  you  shall 
there  find,  that  the  Beast  (which  is  the  Pope, 
or  Roman  State  and  Government)  hath  given 
to  him  by  the  Draijon  (the  Devil)  his  power, 
seat,  and  greiit  authority.  So  that  the  Pope's 
authority  comes  from  the  Devil ;  and  the  pre- 
lates, and  their  creatures,  in  their  printed 
Books,  do  challenge  their  authority,  jurisdiction 
and  power  (that  they  exercise  over  all  sorts  of 
people)  is  from  Rome. 

''  And  fv>r  proving  the  Church  of  England  to 
be  a  true  Church,  uieir  best  and  strongest  ar- 
gument is,  that. the  Bishops  are  iincHiilly  de- 
scended from  his  Holiness  (or  Im piousness)  of 
Rome,  as  you  may  read  in  Pockiington's  book, 
called  '  Sunday  no  Sabbath.'  So  that  by  their 
own  confession  they  sund  by  that  same  power 
and  authority,  that  they  have  received  from 
the  pope.  So  that  their  calling  ia  not  from 
God,  but  from  the  devil.  For  the  pope  cannot 
give  a  better  authority  or  calling  to  them  thao 
he  bimseif  hath;  bol  his  authority  aad  calling 


is  from  the  devil,  therefore  the  prelate's  calling 
and  authority  is  from  the  devil  also,  Revel,  ix. 
3.  *  And  there  came  out  of  the  smoke,  locusts 
'  upon  the  earth,  and   unto  them  was  given 

*  power,  as  the  scorpions  of  the  earth  hav*' 
'  power  to  hurt  and  undo  men,'  as  the  prelates 
daily  do :  and  also,  llevel.  xiii.  H.  *  And  the 
<  Beast  which  I  saw'  (saitii  St.  John)  *  was  lik* 

*  unto  a  leopard,  and  his  feet  were  as  the  feet 
'  of  a  bear,  and  his  mouth  as  the  mouth  of  a 
'  lion ;  and  tl^  dragon,'  (that  is  to  say,  the 
devil)  *  gave  him  his  power,  his  seat  and  great 

*  authority:'  and  verse  1.5,  16,  17.  And  whe- 
ther the  Prelates,  as  well  as  the  pope,  do  not 
daily  the  same  things,  let  every  man  that  hath ' 
but  common  reason  judge. 

"  For  do  not  their  daily  practices  and  cruel ' 
burthens  imposed  on  all  sort)  of  people,  high 
and  Jow,  rich  and  poor,  witness  that  their  descent 
is  from  the  Beabt,  part  of  his  state  and  kingdom : 
so  also  Revel,  xvi.  13,  14,  all  which  places  do 
declare,  that  their  power  and  authority  behig 
from  the  pope  (as  tliey  themselves  confess) 
therefore  it  must  originally  come  from  the 
devil.  For  their  power  and  callings  mubt  of 
necessity  proceed  either  firom  God,  or  else  from 
the  devil ;  but  it  proceeds  not  from  God,  as  th* 
Scriptures  sulBciently  declare ;  therefore  their 
calling  and  power  proceeds  from  the  devil,  as 
both  Scripture  and  their  own  daily  practices  do 
demonstrate  and  prove.  And  as  for  that  last 
place  cited,  Rev.  xvi.  13,  14.  if  you  please  to 
read  the  second  and  third  parts  of  Dr.  Bast- 
wick's  Litany,  you  shall  tind,  he. there  proves, 
that  tike  Prelates  practices  do  every  way  suit 
with,  and  make  good  that  portion  of  Scripture 
to  the  utmost.  For  in  their  sermons  that  they 
preach  before  his  majesty,  how  do  they  incense  ' 
the  king  and  nobles  against  the  people  of  God, 
labouring  to  make  them  odious  in  his  sight,  and 
stirring  him  up  to  execute  vengeance  upon 
them,  though  they  be  tlie  most  harmless  gene* 
ration  ot  all  others } 

**  And  as  for  all  these  officers  that  are  under 
them,  and  made  by  them,  for  mine  own  parti- 
cular, I  cannot  see  but  that  their  callings  are  as 
unlawful  as  the  Bishops  themselves;  and  in 
particular,  for  the  callings  of  the  ministers,  I 
do  not,  nor  will  not  speak  against/  their  per- 
sons, for  I  know  some  of  them  to  be  very  able  - 
men,  and  men  of  excellent  gifls  and  qualiBca- 
tions;  and  I  persuade  myself,  their  souls  are 
very  dear  and  precious  in  the  sijiht  of  God. 

•••  Yet  notwithstanding,  this  proves  not  their 
callings  to-  he  ever  the  better,  as  it  is  in  civil 
government :    If  the   king  (whom  God    hath 
made  a  lawful  magistrate)  make  a  wicked  roan 
an  officer,  he  is  as  true  an  officer,  and  as  well 
to  be  obeyed,  coming  in  the  king's  name,  as  the 
best  man  in  the  world  coining  tilth  the  same  • 
authority ;  for  in  such  a  case,  he  that  is  a  ' 
wicked  man,  hath  his  calling  from  as  good  au- 
thority as  the  godliest  man  hath ;  and  there-  ' 
fore  his  calling  is  as  good  as  the  other's,  ^'fiut 
on  the  other  side,  if  he  that  hath  no  authority 
make  officers,  though  the  men  themselves  Le 
ever  lo  good  and  jioly;  yet  theicbolincss  males 
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their  calling  never  a  whit  tlie  truer ;  but  still 
is  a  talse  calliiig,  in  regard  his  authority  was 
HOI  good  nor  luwtul  that  maile  ihein.  .  And  even 
so  die  iiiuisters,  be  they  ever  so  holy  raeo,  yet 
they  have  one  and  the  same  calling  t^ith  the 
wickedest  that  is  amongst  them ;  their  holiuesd 
proves  not  their  callings  to  be  ever  the  truer, 
seeing  their  autliority  (hat  made  chem  miiiisieis 
is  tai>e  :  and  therefore  they  hnve  more  to  an- 
swer tor  than  any  of  the  rest,  by  how  nmch  the 
more  God  hath  bestowed  greater  gifts  upon 
them  'han  upon  others,  and  yet  ihey  detain  the 
truth  m  unrigliteousntss  trom  God's  people,  and 
do  not  make  known  to  them,  as  they  ouglit, 
the  whole  will  and  counsel  of  God. 

'*  And  ugain,  the  greater  is  their  sin,  if  their 
caliiii;:s  he  unlawful  (as  I  verily  believe  tliey 
aro),  in  thHC  they  still  hold  Uiem,  and  do  not 
willini^ly  lay  down  and  renounce  them ;  or  they 
do  hut  deceive  the  people,  aud  highly  dishonour 
God,  and  sin  against  their  o^'u  soul**,  while 
they  preach  unto  the  people  by  virtue  of  an 
Antichrist  iaii  and  unlawful  caihng.  And  the 
more  godly  and  able  the  mioisier  is,  that  still 
preaches  hy  virtue  of  this  callme,  the  more 
hurt  ht-  (loth ;  for  the  people  that  have  such  a 
minister  will  not  be  persuaded  of  the  truth  of 
things,  though  one  speak,  and  inform  them  in 
the  name  of  the  Lord;  but  will  be  ready  to 
reply,  our  minister  ihat  preaches  still  by  virtue 
of  tnis  ciiUii.g,  is  so  holy  a  man,  that  were  not 
his  calliug  right  and  good,  I  do  us^ure  myself 
be  wiiuld  no  longer  preach  by  virtue  thereof. 
And  tiius  the  holiness  of  the  minister  is  a  cloak 
to  c<iver  the  unlawfulness  of  his  calling,  and 
make  the  people  continue  rehels  against  .Christ, 
bis  sceptie  aud  kingdom,  which  is  an  aggr.na- 
tion  of  his  sin:  for  by  this  means  the  peopl- 
are  kept  off  from  receiving  the  whole  truth  into 
their  !»ou!s,  and  rest  la  being  but  almost  Chris- 
tians, ift  but  Christians  in  parr.  But,  O  my 
brethren,  it  becomes  all  you  that  fear  God,  and 
tender  the  salvation  of  your  own  souls,  to  look 
about  you,  and  to  shake  off  that  long  security 
aud  formalin ^  in  religion  that  you  have  lain  in  : 
for  God,  of  all  tilings,  cannot  endure  luke- 
warm uehs,  Kev.  iii.  10,  and  search  out  dili- 
gently the  truth  of  things,  and  try  them  in  the 
balance  of  the  banctuaty.  I  beseech  you  take 
tilings  no  more  upon  trust,  as  hitherto  you  have 
done,  but  take  pains  to  search  and  find  out 
those  »p. ritual  and  hidden  truihs  that  God  hath 
enwrapped  in  his  sacred  Book,  and  tind  out  a 
bottom  for  your  own  souls:  for  if  you  wi^l 
have  the  comforts  of  ihum,  you  must  bt  stow 
some  labour  for  the  £;etimg  of  them,  and  you 
roitot  search  diligently  before  you  fiud  tltem, 
Pn»v.  ii.  Labour  also  lo  withdraw  .your  necks 
from  under  that  spiritual  and  Anticbristian 
bondage  (Htiraiwhich  you  have  for  a  long  time 
«ubjicted  your  souls),  le»t  the  Lord  cause  his 
plague-,  and  the  fierceness  of  his  Mratii,  to 
stJ2e  both  upon  your  bodies  and  souls ;  seeing 
you  %re  now  warned  of  the  dauger  of  these 
things. 

''  For  he  himself  bath  said,  Rev.  !iiv.  9,  10, 
l\m  *  Zhai  if  aiij  maa  worship  Um  B«ttt  and 


'  his,  Im«ge»  and  receive  his  mark  in  his  fbre> 

<  head,  or  in  his  hand ;  the  same  shall  drink  of 
'  t  le  wine  of  his  wrath,  which  is  poured  oat 

<  without  mixture,  into  the  cop  of  his  indigoa- 

*  tion,  and  he  shall  be  tormented  with  lire  and 
^  brimstone,  in  the  presence  of  the  holj  An- 
'  geU,  and  in  the  preseuce  of  the  Lamb:  and 
'  Uie  smoke  ot  their  (orment  ascended  up  for 
'  ever  and  ever,  and  they  have  no  rest,  da^  nor 
'  flight,  who  worship  the  Beast  and  his  linage, 
'  aud  whosoever  receive  h  tlie  mark  of  hu 
'  name/  Therefore  as  you  love  your  iwo 
souls,  and  look  for  that  immortal  croMrii  of  hap- 
piness in  the  world  to  cume,  look  th.it  wi 
withdraw  yourselves  from  that  Anticbristian 
power  and  slavery  that  you  a^e  now  under, 
even  as  God  himself  hath  comuianded  and  en- 
joined you,  in  Rev.  xviii.  4,  '  Come  out  of  her, 

*  my  people,  thftt  you  be  not  partakers  ot' 
'  her  sins,  and  th^t  you  receive  nut  of  lier 
'  plagues;    for  her  sins    have  reached   uuto 

*  heaven,,  and  God  hath  remembered  her  iut- 
'  quities.*  Here  is  the  voice  of  God  hioi-df, 
commanding  all  his  cho>eu  om-s,  ti.ou(.h 
they  have  lived  under  this  Antichribtian  slatuh 
p"wer  and  state  a  long  time,  yet  at  last  (o 
withdraw  their  obedience  and  subjection  truin 
it.  My  brethren,  we  are  all  at  thu  present,  in 
a  very  dangerous  and  fearful  conditiou,  under 
the  idolatrous  and  spirituul  boudat^e  oi'  the 
prelates,  in  regard  we  have  turned  traitors  uuto 
our  God,  in  seeing  his  almighty  ereat  nane, 
and  his  heavenly  truth,  trodden  under  liiot,ftBd 
so  highly  dishonoured  hy  rhein  ;  and  yet  we 
not  ouly  let  tliem  alone  in  holding  our  peaot, 
but  most  sla\ishly  and  wickedly  subject  our- 
selves unto  them,  fearing  tiie  face^uf  a  f:ieceof 
dit-r,  more  than  the  Almighty  great  GkI  of 
heaven  and  earth,  who  is  able  to  cast  botli  bod; 
and  soul  into  everlastinis  dammition. 

"  Oh  repent,  I  beseech  you  therefore  repent, 
for  tliat  gieat  di«>honotir  yon  have  sutfered  tv 
be  done  uuto  God  hy  your  fearfulnes)  and 
cowardliness;  and  tor  the  time  to  coiue  put 
on  courage<ius  resolotions  like  valiant  soldiers 
of  Jesus  Christ,  and  light  manfully  in  diblu> 
spiritual  battle,  in  which  battle  some  of  hi»  aoi- 
diers  have  alrendy  lose  part  of  Uieir  blnud ;  and 
withal,  study  ihbi  Book  of  the  Revelation,  and 
there  you  shall  find  the  mystery  of  iniquitt 
fully  unfolded  and  explaiued  ;  and  also  vihi 
shall  see  what  great  spiritual  battles  have  Ueo 
fought  betwixt  the  Lamb  and  his  servants,  and 
the  Dragon,  the  Devil,  and  bis  fassais;  vtd 
some  are  to  fight. 

*'  Therefore  gird  on  your  spiritual  ansosr, 
spoken  of,  £pbes.  6,  tlmt  you  may  quit  y«nl^ 
selves  like  good  and  faithful  soldiers,  and  tetf 
no  colours,  the  victory  and  conquest  is  ouis  al- 
ready ;  for  we  are  sure  to  have  it,  I  do  not 
Sfenk  of  any  bodily  aud  lemporal  battle,  but 
only  of  a  spiritual  one,  and  be  not  discouraged 
aud  knocked  off  from  tiie  stutly  of  it,  because 
of  I  he  obscurity  and  darknen  of  it;  for  the 
Lord  hath  promised  his  enh&hfiening  Spirit  unto 
all  his  people  that  are  labourous  and  atodiooi 
to  kaov  bim  a-right^  aud  also  he  hath  promised 
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a  blessing,  and  pronounced  a  blesieriness  unto 
ail  thai  read  and  iabonr  lo  keep  die  things  con- 
uined  in  this  Book,  Hev.  1,  3.  My  Christian 
Brethren,  in  the  bo«eb  of  Jesus  Christ,  t  be* 
seech  you,  do  nt>t  contemn  tlie  things  that  are 
delivered  to  you,  in  regard  of  the  mcannesss 
and  weakness  of  me  the  instriimenc,  being  but 
one  of  the  meanest  and  unworthiest  af  the  ser- 
vants of  Jesus  Christy  fi>r  the  Lord  many  times 
doth  great  things  by  weak  means,  thnt  his 
power  may  be  more  seen :  for  we  are  too  i-eady 
to  cast  our  eye  upou  the  means  and  instrument, 
not  looking  up  unto  that  Almighty  power  that 
is  in  Gtxl,  who  is  able  t(»  do  the  greatest  things 
by  the  weakest  means,  and  therefore  '  oat  of 

*  the  mouths  of  babes  and  sucklings  he  hath 
^•rdained  strength,'  Psal.  viti.  9.  And  he 
liatb  chosen  the  Iboiish  things  of  the  world  to 
confonod  the  wise,  and  Gotl  hath  cbisen  the 
weak  things  of  the  world  to  confound  the  things 
which  are  mighty,  and  base  things  of  the 
world,  and  thiugs  which  are  despised,  hath  God 
chosen ;  yea,  thioiis  which  are  nut,  to  bring  ro 
nought  tli«  ihin$:s  thai  are,  1  Cor.  i.  97,  98. 
And  lie  gives  the  reas^on  wherefore  he  is  pleas- 
ed so  to  ilo;  '  riiat  no  flesh  should  glory  m  hi« 

*  presence.' — So  you  see  God  is  not  tied  to  an> 
instrument  and  means  to  effect  his  own  glary, 
but  he  by  the  least  instrument  is  able  to  bring 
to  pass  the  greatest  thiniss. 

^*  h  is  true,  I  am  a  yonusr  man,  and  no  Scho- 
lar, according  to  that  which  the  world  counts 
scholarship,  yet  I  Imve  obtained  merry  of  the 
Lord  to  be  fiuthful,  ^nd  he,  by  a  Divine  Provi> 
dence,  hath  brought  me  hithtr  this  day  ;  and  1 
speak  to  you  in  the  name  of  tlie  Lord,  being  av 
sisttd  with  the  spirit  and  p«Aver  of  the  God  of 
heaven  and  earth :  and  I  speak  not  the  wurils 
of  rashness  or  inconsiderateness,  but  the  wards 
of  Soberness,  and  mature  deliberation ;  Sor  I 
did  consnlt  with  my  God,  before  I  came  hither, 
and  desired  faiia  that  he  would  direct  and  en  si* 
ble  me  to  apeak  that,  which  mighc  be  for  hi» 
glory  and  the  good  of  his  people.  And  as  I 
am  a  soldier,  fighting  under  the  banner  of  the 
great  and  mighty  Captain  the  Lord  Jesus 
Christ;  and  as  I  look  for  that  Crown  of  iranior* 
tahty,  which  one  day  i  kuow  shall  be  set  uoon 
my  temples,  being  in  the  cimdition  that  I  am 
in,  I  dare  not  hehl  my  peace,  but  speak  unto 
yon  with  boldness  in  the  might  and  strength  of 
my  God,  the  things  which  the  Lord  in  mercy 
hath  made  known  unto  my  soul,  come  life, 
come  deiah.'^ 

[When  I  was  hereabout,  there  ^ame  a  fat 
lawyer,  I  cio  iM»t  know  his  name,  and  com- 
manded me  to  Imld  my  peace,  and  leave  tny 
reaching.  To  whom  I  replied  and  said.  Sir, 
will  not  hold  m>  peace,  but  speak  my  mind 
freely,  though  I  be  han«(ed  at  Tyburn  lor  my 
pains.  It  seems  lie  himself  wa«  galled  anci 
touched,  as  the  Lawyers  were  in  Christ's  time, 
when  he  spake  against  the  Scribes  and  Pari- 
see*,  wfaksfa  made  them  say,  *  Master,  in  sayinfr 
<  thus  thou  revilesi  as  also '  So  he  wt* nt  his 
way,  nndy  I  think,  complained  to  ilie  lords,  but 
I  wag  ou  with  my  ipeccb|  aad  said :} 


/<  My  Brethren,  be  not  disoeuraged  at  the 
ways  of  God  Ibr  the  affliction  and  cross  that 
doth  accompany  them,  lor  it  is  sweet  and  com- 
fortable drawing  in  the  yoke  of  Christ  fur  all 
that,  and  I  have  found  it  so  by  experience;  for 
my  soul  is  fiUed  so  full  of  spiritual  and  heavenly 
joy,  that  with  my  tongue  I  am  not  able  to  ex- 
press it,  neither  are  any  capable,  I  think,  to 
partake  of  so  great  a  degree  oi  conaoiaiion^ 
bat  only  those  upo»  whom  the  Loid*s  gracious 
afflicting  hand  is.  And  for  mine  own  patt,  I 
stand  tlMS  day  in  the  pi<ice  of  an  evil  doer,  bat 
ray  conscience  witnesaeth  that  I  am  not  so.'' 
[And  hereabout  I  pot  my  band  into  my  pocket, 
and  pulled  out  three  of  worthy  Dr.  Busrwick'a 
Books,  and  threw  them  amonie  tlie  people,  and 
saidJ  <' There  is  part  of  the  Books  ftir  Mhich 
I' suffer,  take  them  among  y^Hi,  and  read  them, 
and  see  if  you  tied  any  thing  in  them  againsi 
the  law  of  God,  the  l.iw  of  the  land,  the  glory 
of  God,  the  honour  of  the  king  or  state. 

''  I  am  the  son  of  a  gentleman,  and  my 
friends  are  of  rank  and  quality  in  the  coonir^ 
where  they  live,  which  is  200  miles  Irom  this 
place,  and  I  am  in  my  prtseot  condition  de* 
serted  of  them  all ;  ibr  1  knon,  not  one  of  ibem 
dare  meddle  with  me  in  my  pre-ent  estate,  be^  ' 
mg  I  am  stung  by  the  bcorpions,  (the  Pre- 
lates) and  for  any  thing  that  I  know,  it  may 
be  I  shall  never  have  a  favourable  counteimnccf 
from  any  of  them  again  :  and  withal,  am  « 
young  man,  and  likely  to  have  lived  well^ 
and  in  plenty,  according  to  the  ftsbion  nf 
the  world ;  yet  notwithstanding,  for  the  cause 
of  Citrist,  and  to  do  hitu  sertite,  I  have  and  do 
bid  adieu  to  father,  friends,  and  riches,  plea- 
sures, ease,  contc  uied  hie  and  blood,  and  lay 
all  down  at  the  fo.»t-s.oc>l  of  Jesus  Chrisr,  being 
willing  to  part  with  all,  rather  thiui  I  wiii  disho^ 
noiir  him,  or  iu  the  It-ast  measure  part  with  the 
peace  of  a  good  conscience,  and  that  sweet- 
ness and  joy  which  i  have  found  in  him.  ftit 
in  naked  Christ  is  the  quiiitt-s* e rice  of  sweet- 
ness, and  I  atn  so  far  from  i hi n king  iiiV  afflic- 
tion and  punishment,  which  1  have  this  day 
endured,  and  s'ill  do  endure  and  t^roan  under, 
a  disgrace,  iltat  I  rective  it  »s  ti.e  a-elcume 
Cross  of  Clu-isl,  do  think  unsclf  tiris  day  more- 
hoQoiired  by  my  sulVcrinj:«,  than  if  a  crown  of 
gold  had  been  set  upon  my  head  :  for  I  have  in ' 
some  part  been  made  confoimable  to  my  Lord 
and  Muster,  and  have  in  some  men<iure  drank' 
of  the  same  cup,  which  he  himself  drank  of, 
«»hilf  he  was  in  this  sinful  world.  For  he  shed 
his  most  precious  blood  for  tI.e  salvation  of  my 
poor  5oul,  that  so  I  migiit  l>e  reconciled  to  his 
Father  ;  thereiore  am  I  willing  to  under&o  any 
thing  for  his  sake,  and  that  inward  joy  aod  c<in- 
solation  «»i  hin  me,  that  carrier  me  hieb  above 
all  o»y  pnina  and  V  nnf-nis.  And  you,  (my  hre- 
t'reu)  ir  you  be  willing  to  have  Christ,  you 
must  own  him,  and  tjko  him  upon  liis  own 
reriiis,  and  koow  that  Christ  and  the  Cross  is 
inseparable;  for  lie  that  will  live  godly  iu 
Christ  Jesus,  mut  suHT  r  persrcution  and  afflic- 
tion ;  it  is  the-lot  and  poition  of  all  hi^  chosen 
onas^  through  many  aflftictoon*  and  iritis  we 
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must  enter  into  glory  ;  and  the  Apostle  saith, 

*  That  if  ye  be  without  afBiction,  whereof  all 

<  are  partakers,  then  are  ye  bastards,  and  oot 

*  SODS.*  And  therefore,  if  you  will  have  Christ, 
sit  down  and  reckon  before  ever  you  make  pro- 
^ssion  of  him,  what  he  will  cost  you ;  lest  when 
you  come  to  the  trial,  you  dishonour  him;  and 
if  you  be  oot  willing  and  contented  withal,  and 
let  all  go  for  his  sake,  you  are  not  worthy  of  him. 
If  parents,  husbands,  wife  or  children,  lands  or 
livioj^s,  riches  or  honours,  pleasure  or  ea«e,  life 
or  blood,  stand  in  the  way,  you  must  be  willing 
to  part  with  all  these,  and  to  entertain  Christ 
naked  and  alone,  though  you  have  nothing  but 
the  Cross,  or  else  you  are  not  worthy  of  him; 
Math.  10,  37, 38. 

.  '<  Oh,  my  brethren,  there  is  such  sweetness 
and  contentedncss  in  enjoying  tbe  Lord  Jesus 
alone,  that  it  is  able,  where  it  is  felt,  to  make  a 
man  go  through  all  difficulties,  and  endure  all 
hardships  that  may  possibly  come  upon  hi  in. 
Therefore,  if  he  call  you  io  it,  do  not  deny  him, 
nor  his  truth  in  the  least  manner ;  for  he  hath 
said,  *  He  that  denies  him  before  men,  him  will 

*  he  deny  before  his  Father,  which  is  in  Ilea- 

<  ven.'  And  now  is  the  time  tliat  we  must  shciv 
ourselves  good  soldiers  of  Jesus  Christ,  for  his 
truth,  his  cause  aud  glory  lies  at  suike  in  a  high 
degree;  therefore  put  on  courageous  resolutions, 
and  withdraw  your  necks  aud  souls  from  all 
false  power  and  worship,  and  fight  with  cou- 
rage and  boldness  in  this  spiritual  battle,  in 
which  battle,  the  Lord  before  your  eyes  hath 
raised  up  some  valiant  champions  tliat  fought 
up  to  the  ears  in  blood  :  therefore  be  courage- 
ous soldiers,  and  fight  it  out  bravely,  that  your 
God  may  be  glorified  by  you,  and  let  him  only 
have  the  service,  both  of  your  inward  and  out- 
ward man,  and  stand  to  his  cause,  and  love  your 
own  souls,  and  feur  not  the  face  of  any  mortal 
man ;  for  God  hath  promised  to  be  with  yon, 
and  uphold  you,  that  they  shall  not  prevail 
against  you,  Isa.  xh.  10, 11.  But  alas,  how  few 
are  there  that  dare  shew  any  courage  for  God 
and  his  cause,  though  his  glory  lies  at  the  stake, 
but  think  themselves  happy  and  well,  and 
count  themselves  wise  men,  if  they  can  sleep 
in  a  whole  skio  ;  when  Christ  hath  said,  *  lie 
'  that  will  save  his  life  shall  lose  it ;  and  he  that 

*  will  lose  his  life  for  his  sake,  shall  find  it. 

*  .What  shall  it  profit  a  man,  if  he  gain  the 

*  whole  world  and  lose  his  own  soul  V 

*«  Therefore  it  is  better  for  a  man  to  be  will- 
ing  and  contented  to  let  all  go  for  the  enjoying 
of  Christ,  and  doing  him  service,  than  to  sit 
down  and  sleep  in  a  whole  skin,  diough  in  so 
doing  he  gain  all  the  world,  and  see  him  disho- 
noured, his  glory  and  truth  trodden  under  foot, 
and  the  blood  of  his  servants  shed  and  spilt. — 
Yes,  without  doubt,  it  is ;  but  many  are  in  these 
times,  so  far  from  suffering  valiantly  for  Christ, 
that  they  rather  dissuade  men  from  it,  and 
count  it  a  point  of  singularity  aud  pride,  and 
self-ends,  for  a  man  to  put  himself  forward  to 
do  God  service ;  asking,  what  calling  and  war- 
rant any  private  man  hath  thereunto,  seeing 
it  beloni^  (o  the  iiuaist«rt  to  speak  of  tlHRM 


things?  Yes,  m  it  doth;  bat  alas,  they  are  so 
cowardly  and  fearful,  that  they  dare  not  speak. 
-—And  therefore  it  belongs  also  to  thee,  or  roe, 
or  any  other  man,  if  thou  be'st  a  soldier  of  Je- 
sus Christ,  whatsoever  by  place  or  calling  thr 
rank  or  degree  be,  be  it  higher  or  lower,  yet  if 
he  call  for  thy  service,  thou  art  bound,  though 
others  stand  still,  to  maintain  his  power  and 
glory  to  the  utmost  of  thy  power  and  strength, 
yea,  to  the  shedding  the  last  drop  of  thy  blood ; 
for  he  hatli  not  loved  hishfe  unto  the  death  for 
thy  sake,  but  shed  his  precious  biood  for  the 
redemption  of  thy  soul.  Hath  he  done  this  for 
tiiee  ;>  and  daresc  thou  see  him  dishonoured, 
and  his  glory  lie  at  the  stake,  and  oot  speak  m 
his  behalf,  or  do  him  the  best  service  thou 
canst  ?^-If  out  of  a  base  and  cowardly  spirit 
thus  thou  doest,  let  me  tell  thee  here,  and  that 
truly  to  thy  face,  thou  hast  a  Dalilah  in  thy 
Heart,  which  thou  lovest  more  than  God,  and 
that  thou  shalt  one  day  certainly  hiid  by  wofctl 
experience.  Alas,  if  men  should  faoid  their 
peace  in  such  times,  as  these,  the  Lord  woukl 
cause  the  very  stones  to  speak,  to  coonnce 
man  of  his  cowardly  baseue^.*' 

Having  proceeded  in  a  manner  thus  far  by 
the  strength  of  my  God,  with  boldness  and  coo- 
nige  in  my  speech,  the  Warden  of  the  Fiett 
came  with  the  fat  Lawyer,  and  commanded  oie 
to  hold  mv  peace.  To  whom  I  replied,  I  wooM 
speak  and  declare  my  cause  and  mind,  thoui;h 
I  were  to  be  hanged  at  the  gate  for  my  speak- 
ing. And  he  caiued  proclamation  to  be  made 
upon  the  pillory,  for  bringing  to  him  the  Books : 
so  then  he  commanded  me  to  be  gagged,  and  if 
I  spake  any  more,  that  then  I  should  be  wfaipt 
again  upon  the  pillory. — So  I  remained  about 
an  hour  and  a  lialf  gagged,  being  intercepted  of 
much  matter,  which  by  God*s  assistance  I  in- 
tended to  have  spoken ;  but  yet  with  their  cru- 
elty I  was  nothing  at  all  daunted,  for  I  waa  iiall 
of  comfort  and  courage,  being  mightily  strength- 
ened with  tbe  power  of  the  Almighty,  which 
made  me  with  cUearfulness  triumph  over  all  my 
sufferings,  not  shewing  one  sad  countenance  or 
discontented  heart. 

And  when  I  was  to  come  down,  having  taken 
out  my  head  out  of  the  Pillory,  i  looked  altoat 
me  upon  the  people,  and  said, '  I  am  more  thaa 
'  a  conqueror  through  him  that  hath  loved  me.' 
'  Vivat  RgXf*  Let  the  king  li»e  for  ever ;  and 
so  I  caine  down  and  was  Md  liack  again  to  the 
Tavern,  where  I,  together  with  Mr.  Whartoo, 
staid  a  while,  till  one  went  to  the  Warden  to 
know  what  should  be  done  with  me»  who  gave 
order  we  should  be  carried  back  again  to  the 
Fleet. — After  I  came  back  to  the  prison,  none 
were  suffered  to  come  to  me,  but  the  surgeon 
to  dress  me.^-[Here  Lilburn  gives  an  acounot 
of  his  cruel  whipping,  &c.  but  as  it  is  after- 
wards mentioned  in  tlie  depositions  before  tbe 
lords,  it  is  here  omitted.] — ^The  rest  tbac  I  in- 
tended bv  the  strength  of  my  God  to  have  spo- 
ken (if  1  had  not  l^en  prevented  by  the  gag), 
I  now  forbear  to  let  down,  in  regard  I  hear  I 
am  to  come  into  tht  field  u^/m  to  %h(  a  Monod 
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battle,  anto  which  time  I  reserve  it :  if  the 
Lord  so  order  it  that  I  maj  have  liberty  to 
fpeaky  I  doubt  not  but  by  the  might  and  power 
of  niy  Gody  in  whom  I  rest  and  trust,  valiantly 
to  display  the  weapons  of  a  good  soldier  of  Je- 
ius  Christ,  come  life,  cooie  death:  and  in  the 
mean  time,  to  what  I  have  here  said  and  writ* 
ten,  I  set-to  my  name,  by  me,  John  Liiburn, 
being  written  with  part  of  mine  own  blood. 
John  Lilburn. 

At  the  Inner  Star-Chamber,  the  18th  of  April, 
A.  D.  1638. 

Present  ;  Lord  Archbishop  of  Canterbury, 
LordoKecper,  Ijord-Treasurer,  Lord-Privy-Seai, 
£arl-Marshaly  £arl  of  Salisbury,  Lord  Cottiog- 
ton,  Lord  Newbui^,  Mr.  Secretary  Cooke, 
Mr.  Secretary  VVindehank. 

'  Whereas  John  Lilburn,  prisoner  in  the 
'  Fleet,  by  septence  in  the  Star-Chamber,  did 

*  this  day  puffer  condign  punishment  for  his 
'  several  OHences,  by  whipping  at  a  cart,  and 
'  standing  in  the  pillory ;  aud  as  their  lordships 

*  were  this  day  informed,  during  the  time  that 
'  his  bddy  was  uiider  the  said  execution,  au- 
'  daciously  and  wickedly  did  not  only  uiter  sun- 
'  dry  scandalous  speecLes,  but  likewise  scat- 
'  tered  divers  copies  cif  seditious  Books  among 
'  the  people,  that  beheld  the  said  execution ; 
'  fur  which  very  thing,  among  other  otfences  of 
'  like  nature,  he  hath  been  censured  in  the  said 
'  Court  by  the  aforesaid  Sentence :  It  is  there- 
'  fore,  by  their  lordships  ordered,  That  tlie  said 
^  John  Lilburn  should  be  laid  alone,  with  irons 

*  on  his  hands  and  le^s,  in  the  Wards  of  the 
'  Fleet,  where  the  basest  and  meanest  sort  of 

*  prisoners  are  used  to  be  put;  and  tlint  the 

*  \yarden  of  the  FJeet  take  special  care  to 
'  hinder  the  re&ort  of  any  persons  whatsoever 
'  unto  him.  And  particularly,  tlia^  he  be  not 
'  supplied  with  money  from  any  friend,  and 
'  that  he  take  special  notice  of  ail  letters,  writ- 
'  ings,  and  books  brought  uuto  him,  aud  seize 

*  and  deliver  the  same  uuto  their  lordships; 
'  and  take  notice  from  time  to  time,  who  they 
'  be  that  resort  unto  the  said  prison  to  visit  the 

*  b.ud  Lilburn,  or  to> speak  wiih  him,  and  in- 
'  form  tiie  Board  thereof.     And  it  was  lastly 

*  ofiiercdy  diat  ull  persons  that  shall  be  here- 
'  after  produced  to  receive  corporal  punishment 
'  accurciing  to  sentence  of  that  court,  or  by 
'  order  uf  the  Board,  shall  have  their  garments 
^  «>earc)ied  before  they  be  brought  forth,  and 

*  neither  writing,  nor  other  thing  suffered  to 
'  be  about  them  ;  and  their  hiuids  likewise  to 
'  be  bound,  during  the  time  they  are  under 
'  punishment.  Whereof,  togetlier  tvith  the 
^  other  premises,  the  said  Warden  of  the  Fleet 
'  it  hereuy  required  to  take  notice,  and  to  have 

special  care,  that  this  their  lordships  order  be 
'  accordingly  observed. 

Ejumintd  pr.r  Dudley  Casletgn." 

And  on  tlie  said  18th  of  April,  it  was  fur- 
ls tr  r»rdcred  by  the  said  Court  ot>tnr-Chamber, 

«  TUat  his  majesty *s  Attorney  and  Solicitoi^ 
Ge nigral  should  be   hereby  prayed  and  re- 


'  quired,  to  take  strict  examination  of  Joho 
^  Lilburn  prisoner  in  the  Fleet,  touching  tho 

*  Demeanour  and  Speeches  of  him  the  said  Lil« 
'  burn,  during  the  time  of  his  whipping  and 
'  standing  in  the  Pillory  this  day,  acirording  to 

*  the  Sentence  of  his  majesty's  Court  of  Star- 

*  Chamber ;    particularly,   whether    the    said 

<  Lilburn  did  at  that  time  utter  any  speechet 

*  tending  to  Sedition,  or  to  the  dishonour  of  ti)& 

*  said  Court  of  Star-Chamber,  or  any  member 
'  of  die  said  Court  ?  and  whether  he  did  throw 
'  about  and  disperse  at  the  same  time  any 
'  seditious  Pamphlets  and  Books,  either  of  that 
^  sort  for  which  he  was  formerly  censured,  ov 

*  any  other  of  like  nature  ?  What  the  Speeches 

*  w«re,  and  uho  heard  them?  What  the  said 

*  Books  were,  and  whence  and  of  whom  ib^ 

*  said  Lilburn  had  them  ?  And  what  other  ma- 
^  terial  circumstimces  they  should  think  fit  to 

<  examine,  either  tlie  said  lilburn  upon,  or  any 
'  other  person  by  wliom  they  shall  think  good 

<  to  inform  themselves  for  the  better  finding 
'  out  the  truth  :  and  thereupon  to  make  certi- 

*  ficate  to  the  board  what  they  find,  together 
'  with  their  opinions.' 

The  3rd  of  November,  16-iO,  being  the  first 
day  the  late  dissolved  parliament  sate,  I  ac- 
cording to  law  and  justice  preferred  my  Peti- 
tion and  Complaint  to  them ;  who  upon  the 
reading  of  my  Petition,  immediately  ordered 
me  my  liberty  [being,  as  I  remember,  the  first 
prisoner  in  England  set  at  liberty  by  them]  to 
follow  my  Petition,  and  according  to  the  legal 
custom  of  parliaments  make  it  ^od  by  proof, 
befure  a  select  Committee  appomted  by  them 
to  that  purpose,  Mr.  Francis  Rouse  having  the 
Chair ;  before  whoni  many  particular  days  one 
after  another  I  appeared  with  my  Counsel  and 
my  Witnesses,  and  fully  proved  all  my  Peti.. 
tion.  Upon  the  report  of  all  which  by  Mr. 
Rouse  the  Chairman,  the  House  of  Commons 
upon  the  4th  of  May,  1641,  [being  the  very 
same  day  that  the  king  himself  caused  me  to 
be  arraigned  for  High  Treason  at  the  bar  of 
the  house  of  peers]  voted  and  resolved  upon 
the  question, 

**  That  the  Sentence  of  the  Stai^Chamber 
given  against  John  Lilburn  is  illegal,  and 
against  tlie  Liberty  of  the  subject ;  and  also 
bloody,  cruely  wicked,  barbarous,  and  tyran- 
nical. 

*<  Resolved  upon  the  question,  Tliat  repara- 
tion ought  to  be  given  to  Mr.  Lilhurn  for  his 
imprisonment,  sufferings,  and  losses  sustained 
by  that  illegal  sentence." 

"  Ordered,  That  the  committee  shall  pre- 
pare this  case  of  Mr.  Lilburn's  to  be  trans- 
mitted to  the  lords,  with  those  other  of  Dr. 
Bnstwick,  Dr.  Leighton,  Mr.  Burton,  aud  Mr. 
Prynne. 
« (Signed)  H.  Elsinci,  C/.  Tarl.  Bom,  CemJ' 

After  which  Votes  (being  in  a  full,  free, 
un ravished,  or  unforced,  legal,  and  unques- 
tionable Parliament,  after  a  full,  open,  free, 
and  fair  hearing,  and  examining  of  all  my  afor^ 
said  sufl'erings  aud  complaints)  troubles  un<k 


1343]    ^ATET:^LihLS,  15  Chahlzs  I.  l6ST.—TVial (fLilhari  and  Whartm    [1344 


the  wars  came  on,  and  heini;  in  my  own  con- 
science fully  satisfied  ur  tlie  ju&tm-ssof  the  Par 
kameutV*  ihen  cause,  in  the  height  of  zeal,  ac- 
companitd    with  judgment    and    conscience, 

*  upon  the  principles  1  l»ave  Kaigfly  laid  down 

<  in  tlie  26,  27,  75,  r6th  page-,  of  my  book  of 

*  the   8rh  of  iune,    1649,   intitled   En^Und's 

<  legal,  fundamental,  &c.'  I  took  up  arms  for 
them,  and  f  mghi  h'  nrtily  and  fmthfuUy  in  their 
quarrel,  (rbr  maintaining  of  which  I  had  like 
to  ha^e  been  hanged  at  Oxford,  wlile  during 
my  imptisonment  there,  I  lost  5  or  600/.  out 
of  my  estate  at  Ix>ndon,)  till  t!io  present  earl  of 
Manchester  had  like  to  have  handed  me,  for 
being  a  little  tx)  quick  in  taking  in  Tickell  Castle 
which  spoiled  a  soldier  of  me  e%er  since.  After 
which,  in  the  year  1645,  1  followed  the  House 
of  Commons  close,  to  '  transmit  my  foresaid 
Votes  to  the  Lords,  as  appears  by  the  following 
Petition  : 

'<  To  the  Honourable  the  House  of  Commons 
now  assembled  in  the  High-Court  of  Par- 
liament«  The  hutuble  Petition  of  John 
LiLBURM,  Lieut.  Col." 

'^  In  all  humility  shewetb  ;  Thai  your  Peti- 
tioner having  suffered  abundance  of  inhuman, 
barbarous  cruelty,  by  virtue  of  an  illegal  De- 
cree made  against  turn,  in  the  Star-Cliamber, 
163r,  as  by  the  copy  of  his  Petition  hereunto 
annexed,  formerly  presented  to  this  honour- 
able house,  and  by  your  own  Votes  made  the 
4th  of  May,  1641,  (upon  the  examination  of 
the  Petition)  will  appear :  Which  Votes  are 
as  followeth;  First,  That  the  Sentence  of  the 
Star-Chamber  given  against  him  is  illegal, 
against  the  Liberty  of  the  Subject,  and  also 
bloody,  wicked,  cruel,  barbarous,  and  tyran- 
nical'.   Secondly,  That  reparation  ought  to  be 

*  Where,  (I  very  well  remember,)  sir  Arthur 
Haslerig  was  one  of  my  zealous  and  forward 
Judges;  and  when  Warden  James  Ingram 
came  to  the  bar  of  the  Court  of  VV'ards,  and 
brought  Mr.  Hcrne  the  counsellor  to  plead  for 
the  Lords,  and  in  excuse  of  himself,  who  stitHy 
insisted  in  a  high  manner  upon  the  orders  and 
decrees  of  Star-Chamber,  upon  which  I  very 
well  remember  sir  Arthur,  with  a  great  deal 
«f  indignation,  said  unto  Heme,  *  1  value  not 
*a  Decree  of  the  lords  in  Star-Chamber  a  rush, 

*  if  it  be  not  expressly  according  to  the  tenor  of 

<  their  Commission,  the  law :  and  I  further  tell 
'  you,  it  is  a  ridiculous  thing,  Sir,  to  summon 
'  Parliaments  to  meet  together  to  make  laws, 

*  if  the  lords  Decrees  in  Star-Chamber  against 
'  law  should  be  binding.     And  therefore,  al- 

*  though  you  have  proved  for  your  client  Mr. 

*  Ingram,  that  the  lords  in  open  court  (the 

*  court  sitting)  commanded  him  on  the  pillory 

<  to  gag  Mr.  Lilburn,  for  speaking  against  rhem, 

*  vet  I  tell  you  by  law  that  Order  ouiihr  to 
'iiftve  been  in  writing  according  to  the  cjstom 

*  of  the  court,,  which  you  confess  it  was  '  not, 
^and  therefore  Mr.  Ingram  must  smart  for  his 

*  executing  of  orders   on    Mr.  lilburn  made 

<  iUegidly.' 


given  to  bim  for  his  imprisonment,  ^uiferiogs 
and  losses,  sustained  by  that  illegal  Sentence. 
And  then  also  it  was  ordered,  That  care  ahoold 
be  taken  to  draw  up  his  Case,  and  transmit  it 
to  the  lords  :  but  by  reason  of  oiuitiiude  nf 
business  in  (his  honoutabie  house,  tiK're  liath 
been  no  fun  her  proceedinjis  in  it  since.  Aod 
these  distractions  coming  on,  your  Petitiontr 
took  command  under  the  rif^ht  b»n.  Kobert 
lord  Brook,  with  whose  regiment  he  adventured 
his  life  frte  >  and  resolutely,  both  iit  ktutan 
Field,  and  Brentford,  where  he  was  taken  pri- 
soner and  cairied  awav  to  Oxford:  nliere, 
within  a  sliort  timi  after  his  comins,  tlic  kir.g 
sent  to  the  Castle  to  your  petitioner,  tl»e  no«r 
earl  o'  Kingston,  the  lord  Dunstnore,  thf  bra 
Malirt-vers,  aud  the  lord  Andover,  (o  woo 
your  Petitioner  with  large  profiers  of  the 
honour  and  giory  of  court-preferment,  lo 
forsake  the  Parliament's  party,  aud  to  en* 
gage  on  his  party.  Upon  the  slighting  ar.d 
contemning  of  which,  your  petilicwer  was 
within  few  <iays  after  laid  in  irons,  and  kept 
an  exceeding  close  prisoner,  and  forced  se- 
veral times  to  march  into  Oxford  in  irons  to 
Judge  Heath,  before  whom  he  was  arraigned 
for  Uigh-Treason,  for  drawing  hi!>  sword  in  iht 
cause  of  the  Commonwealth,  and  sulTered  nia!- 
titode  of  miseries,  in  his  almost  twelve  month' 
captivity  there :  in  which  time  he  lost  aboie 
600/.  in  his  estate  that  he  left  behind  him  &t 
London,  (as  he  is  clearly  able  to  make  appe^ir), 
And  immediately  after  his  coming  from  thence, 
he  took  command  in  the  earl  of  J\l8iic)it«ter'} 
army,  his  commission  a^  Major  of  foot  beans^; 
date  the  7th  Oct.  1643,  which  lasted  till  lU 
16th  May,  1644,  at  which  time  he  was  autbo 
rised  by  commission  as  lieuLcoi.  to  command  a 
Regiment  of  Dragoons;  in  which  services haTin: 
been  in  many  engagements,  he  hopes  it  » ■• 
easily  appear,  that  he  hath  not  only  belia^t'i 
himself  honestly  and  fiiithfully,  but  also  vali- 
antly and  stoutly,  in  the  midst  of  many  Hi^cnu- 
ragements,  God  crowning  some  of  bis  t''<l«»- 
vours  with  success  ;  and  especially  at  tk'  tak- 
ing of  Tickell-Castle,  and  sir  Francis  Wortl  \kU 
garrison,  at  which  place  yonr  petitioner  v:.- 
shot  through  has  arm.  Tbe  premise-  or- 
dered, he  humbly  bejcecheth  this  Hon- nn  '^ 
Assembly  to  perfect  that  justice,  which  yoo* 
happily  began  for  your  petitioner,  and  t-j  E"f 
him  reparation  for  his  large  and  tedious  impr.- 
sonment,  and  heavy  sufferings  by  the  >i^'- 
Chamber  Decree  ;  he  having  waited  f.mryf-'W 
with  patience  for  that  end,  though  he  l<>»t  ij 
bis  imprisonment  all  that  he  had,  and  wasf't" 
prived  of  a  profitable  calling,  being  then  intw 
way  of  a  fat;tor  in  the  L<»w  Coutilnes;  anJ 
aUo  to  takeotf  the  king's  fine,  an«l  m  oofti:*l<f 
his  service  with  the  earl  of  Manch«-ster,  wbert  ^ 
h<'  fiiirhlully  adventured  his  life!  spent  arei 
deal  of  hiH  own  nion*  y.  t^nti  lost  at  Newark, 
when  prince  Rupert  raised  the  siege,  alw'"^ 
100/.  being,  SI ripf»ed  from  the  crown  ni  tc 
head  to  the  sole  of  the  foot,  besides  his  fo^"^ 
losses  at  Kenton  and  Brentford  :  and  tin'  y^ 
will  be  pl««ied,  for  his  present  sabsi^tescej  u 
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Appoint  tbe  payment  of  so  much  of  his  present 
arrears,  as  you  in  your  great  wisdoms  sIihU 
think  fit,  to  supply  his  urgent  and  pressing  ne- 
cessities, there  being  now  due  to  them  600/. 
and  upwards.  And  that  Col.  King  may  be 
coDimaoded  to  account  with  the  petitioner, 
xvhkli  formerly  he  hath  refused  td  do  (tliough 
commanded  by  his  general),  and  to  give  him 
debentures  for  what  is  due  by  the  state  in  his 
service,  and  to*  pay  him  what  he  hath  received 
lor  the  petitioner,  and  detained  fiom  him.  And 
he  shall  pray,  &c.  John  Li l burn." 

The  annexed  Petition  thus  followeth : 

'^  To  tlie  House  of  Commons  now  assembled  in 
the  High  Court  of  Parliament;  The  humble 
Petition  of  John  Li  lb  urn,  prisoner  in  the 
Fleet: 

"  In  all  humility  shcweth ;  Tliat  in  Decem- 
ber next  will  be  three  years,  your  Petitioner, 
upon  supposal  of  sending  over  certiiin  Books 
of  Dr.  Bnstwick's,  from  Holland  into  England, 
was  by  Dr.  Lamb's  warrant  without  any  Exa- 
mination at  all  sent  to  the  Gatehouse  prison, 
and  from  thence  within  three  days  removed  to 
the  Fleet,  where  he  abiding  prisoner,  in  Can- 
dlcoias-Term  following,  was  proceeded  against  ^ 
ill  (he    honourable    court  of  Star-Chamber : 
where  your  Petitioner  appearing  (and  entering 
of  his  name,  for  want  ot  money  bis  name  was 
struck   out  again),  and  he  refusing  to  take  an 
0:)th  to  answer  to  all  things  that  should  be  de- 
manded of  him  (for  that  your  petitioner  con- 
ceived that  oath  to  be  dangerous  and  illegol) 
without  any  interrogatory  tendered  him,  for  his 
refusing  the  said  oath,  he  was  prosecuted  and 
censured  in  the  said  court  most  heavily,  being 
lined  500/.  to  the  king,  and  sent  prisoner  to  the 
Fleet.      And  in  Easter  Term  following,  w%s 
H hipped  from  the  Fleet  to  Westminster,  with  a 
three-fold  knotted  cord,  receiving  nt  least  1200 
stripes ;    and  then  at  Westminster,  he  was  set 
on  the  pillory  the  space  of  two  hours,  and  ^over 
ond  above  the  censure  of  the  court)  at  the  war- 
den of  (he  Fleet's  command,  waft  gagged  abont 
an  hour  and  a  half;  after  which  most  cruel  suf- 
ferings, was  again  returned  to  the  Fleet  close 
pri^.oner.      When  through  his  said  sufferings, 
the  next  morning  he  being  sick  of  an  extreme 
ft^ver,  could  not  have  admittance  for  his  surgeon 
to  let  him  blood,  or  dress  his  sores,  till  the  af- 
ternoon of  the  said  day ;  though  the  surgeon,  in 
pity  to  the  prisoner,  went  to  Westminster  to  the 
waiden  himself;  nnd  your  petitioner  hath  been 
close  prisoner  in  the  Fleet  ever  since,  where  in 
a  most  cruel  manner  he  hath  been  put  into  iron 
t't^ttLTs,  botli  hands  and  legs,  which  caused  a 
inoht   dangerous  sickness   that  continued   six 
months ;    and  after  some  small  recovery,  was 
ng.iin  laiti  in  irons,  which  caused  at  least  five 
months  sickness,  more  dangerous  than  the  for- 
mer.    During  which  time  ofsickness,  they  most 
inhumanly  denied  his  friends  to  come  and  see 
him,  oniil  they  would  give  them  money  for  their 
admittance,   and  they   have  denied  many  to 
come  at  all;  and  have  betttrn  and  kicked,  and 
i»thcrwise  most  shamefuMy  hbu«ed^  such   his 
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friends  as  came  to  see  him  in  his  great  distress, 
and  to  bring  him  food  and  necessaries  to  sustain 
his  life,  and  also  have  kept  his  servant  from  bim^ 
and  liis  food.  So  that  if  he  had  not  been  re- 
lieved by  stealth  of  his  fellow  prisoners,  he  had 
been  kept  from  any  food  at  all,  for  abo\-e  the 
space  ot  10  days  iogetl:er;  and  the  prisoners 
that  out  of  pity  haie  relieved  him,  have  been 
must  cruelly  punished,  and  titc  keepers  have 
not  forborn  to  confess  themselves,  that  they 
should  have  starved  him  long  ai;o,  had  not  tiie 
prisoners  relieved  him.  And  besides  ull  thi^y 
they  have  mrfst  cruelly  boat<n  and  wounded  - 
him,  to  the  hazard  of  hts  limbs,  and  danger  of 
his  life,  had  he  not  been  rescued  and  saved  by 
the  prisoners  of  the  same  house.  In  whicn  most 
miserable  condition,  your  poor  petitioner  hath 
continued  a  prisoner  fur  the  spnce  of  about  two 
years  and  a  half,  and  is  like  siill  to  continue  in 
the  same,  under  the  niercile>s  hands  of  the 
warden  of  the  Fleet,  who  hath  denied  lawful 
liberty  to  his  prisoner,  for  that  he  hath  said,  he 
must  observe  tbe  man  that  has  so  great  a  swbj 
in  the  kingdom,  intimating  tlie  Archbishop.-— 
All  which  his  deplored  condition  and  lament- 
able miseries,  he  most  humbly  presenteth  to  thit 
most  Honourable  Assembly,  beseeching  them  to 
be  pleased  to  cast  an  eye  of  coiupasskm  to- 
wards him,  and  to  afford  him  such  relief  from 
the  Censure  and  hard  imprisonment,  as  may 
seem  good  to  your  wisdoms,  who  otherwise  i« 
like  to  perish  under  the  hands  of  merciless  men.- 
And  your  Petitioner  shall  ever  pray,  as  in  diit^ 
he  is  bound,  to  the  Lord  to  bless  and  prosper 
this  Honourable  Assembly.     JouN  LiLBtRN.*' 

At  tbe  debate  of  which,  there  was  not  a  littltt 
opposition  by  some,  who,  as  1  conceive,  thought 
I  was  not  capable  of  enjoying  justice,  although 
to  my  knowledge  I  never  did  an  act  in  all  my 
life  that  put  me  out  ol  the  protection  of  the 
law,  or  that  tended  to  the  disfranchising  me  of 
being  a  denizen  and  a  freeman  of  EngUntt; 
and  therefore  ought  to  rnjiy  as  great  a  privi- 
lege in  the  enjoyment  of  the  benefit  of  the  law 
of  England,  as  any  free  denizen  of  England 
whatsoever,  by  wlmi  name  or  title  soever  he  be 
called.  The  issue  of  which  debate,  so  much 
as  I  have  under  the  Clerk's  hand,  thus  fol- 
lowetli : 

"  Die  Lnnae,  10  Nov.  1645. 

"  Ordered,  &c.  That  tlie  Vote  formerly 
passed  in  this  house,  concerning  the  proceed- 
ings against  lieut.  col.  Lilhurn  in  the  Star- 
Chamber,  be  forthwith  transmitted  t«»  the  lords." 

«  Ordered,  &c.  That  it  be  referred  to  the 
Commitiee  of  Acconnts  to  cast  up  and  st:>te  the 
accounts  of  lieut.  col.  Lilbum,  nnd  to  certify 
what  is  due  to  him,  to  this  house. 

•'  n.  Elsynce,  Cler.  Fat  I.  D.  Com:' 

After  passing  th<i*e  Votes  I  found  quiclt  dis- 
patch to  the  Lords ;  and  upon  the  Ist  of  Dec. 
1045,  by  special  decree,  they  took  off  the  Fine 
Sft  upon  me  by  the  Star-Chamber;  and  after- 
wards at  their  open  bar  judicially,  upon  the 
IMth  of  Feb.  1G45,  appointed  me  a  solemu 
heating  d€  novo  of  the  whole  matter  ;  and  a^^ 

4a, 
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sii^ned  Mr.  John  Bradshaw  and  Mr.  John  Cook 
torYny  counsel. 

Lieut.  Col.  John  Lilburn's  Sufferipgs,  as  they 
^\ere  repreientcd  and  proved  before  the 
rVj^hi  honourable  the  House  of  Peers,  in 
Parliament  assembled,  the  13lh  day  of  Fe- 
bruary, 1(5  i5. 

Mr.  Bradshaw  and  Mr.  Crook  being  assigned* 
for  C.)unsel  with  the  said  Mr.  Lilbuin  ;  Mr. 
Brad!>iLAW  having  succinctly,  nnd  so  truly 
ppencd  the  Case,  as  if  he  had  been  an  eye- 
witness of  his  client's  sufferings,  acquainted 
their  lordships,  that  the  same  had  received  a 
full  And  solemn  hearing  before  a  conuniltee  of 
tlie  honourable  house  of  commons :  upon  whose 
report  it  was  by  that  honourable  house,  May  4, 
1641,  resolved  upon  the  >juestion,  *  That  the 

*  Sentence  of  the  Star-Chamher  given  against 

*  John  Lilburu  is  illepal,  and  against  the  Liberty 

*  of  the  Subject;  and  also  bloody,  wicked, cruel, 

*  barbarous,  and  tyrannical  ;*  and  likewise  fur- 
ther resolved  upon  the  question,  *  That  repa- 
<  ration  ought  to  be  aiven  to  Mr.  Dlburn,  for 

*  his  iraprisonmenr,  sufferings  and  losses,  sus- 

*  lained  by  that  illegal  Sentence/  And  now, 
my  lords,  they  have  transmitted  them  to  your 
lordbliips,  by  whose  noble  favour  and  justice 
vc  are  n<»w  before  yr.ur  honours  to  lay  open 
thv*  illegnlity  of  tliat* Sentence,  and  all  the  pro- 
ctodings  thereupon,  and  to  crave  your  lord- 
ships justice  for  rcpaiations,  proportionable  to 
our  client's  sufferings. 

And  in  the  first  place  he  presented  an  Order, 
whereby  Mr.  Lil5urn  v. as  hi-bt  illegally  attach- 
ed, and  committed  to  the  prison  of  the  Gatc- 
iiouse,  which  w&s  read  iu  these  words  : 

'  Sexto  D(C.  A,  D.  1637.     Kmanavit  attach' 

*  (lirtct.  Wrauge,  et  Vlamsiced,  pro  corp  >:U, 
'  capt.  Johanni;>  Lilhurn  de  civitate  London,  ad 

*  iiniiiediaieadmittend,&c.  Si<:niit.  pcrLambe, 

*  Gwynn,  et  Aylttt,    Ex  directione  Bi'Ult  cier. 

*  cappdinni  Loud.  Exam.  Edwardus  Latlu^mj 
*-Keg.'lUgiI)eput/ 

The  English  of  which  thus  folio weth  i 
<  The  6tli  Dec.  1C37.      There  issued  an  at- 
'  tachment  directed  to  Wrogce  and  Flamsteed, 

*  for  the  taking  of  the  body  of  John  Lilburu,  of 
'  the  city  of  I>ondun,  and  to  bring  immediately, 
'  &c.  Signed  by  Lam  be,  Gwynn,  and  Aylett. 
*-By  direction  of  the  court.  Baker,  clerk  chap- 

*  Iain.  Examined  by  Edward  Latliam^  Deputy 
'  of  tlie  Reii^ter.' 

Which  Order  being  read,  Mr.  Qradsliaw  oh- 
»f  r\ed,  that  the  original  imprisonment  it«elf  was 
illegal,  because  they  never  convented  Mr.  Lil- 
burn  to  speak  for  himself,  nor  exn mined  him 
upon  any  crime.  But,  my  lords,  it  is  no  man  el 
that  such  kind  of  injustice  as  tiiis  proceeded 
from  those  high  comndssioners,  because  it  was 
tiieir  Ubual  practice  to  be  uttachers,  judges, 
gaolers  and  executioners  themselves,  witliout 
regard  of  any  legal  way  of  proceedings.  He 
then  desired  ihcir  lordihips,  that  the  Sentence 
B;:.»in^t  Mr.  Lilburn  iu  the  Star-Chamber  might 
also  hv  read,  which  was  accordiogly  d'^ne,  vjx.  . 


*  In  Cam.  Stcl.  coram  Cane,  ibidem  13 die  Feb. 

*  anno  derimo  tertio  Car.  rcg.  Lord  Covcu- 

*  try,Lord-ivefeper,  &c. 

*  Whereas  upon  information,  to  this  Court, 

*  the  9th  of  Feb.,  by  sir  John  Banks  knt.  his 

*  majesty's  Attorney-General,  tliat  John  LiU 
'  burn  and  John  Wharton,  then  present  at  tlie 

*  bar,  were  the  21th  of  Jan,  la^t,  ordered  to  be 
'  examined  upon  interrogatories,  toucliing  their 

*  unlawful  printing,  importing,  publishing  and 
'  dispersing  of  libellous  and  seditious  Books, 

*  contrary  to  the  decree  of  this  court,  which  was 
'  verified  by  Alfidavit ;  and  being  broogbt  up  to 
'  the  odice  to  appear  and  be  examined,  the  uud 

*  Lilburn  refused  to  *  appear ;  and  both  of 
'  them  denied  to  take  an  Oath  to  make  true 
<  answer  (o  Interrogatories,  as  appeared  by  the 

*  Certificate  of  Mr.  Goad^  deputy-clerk  of  this 

*  court :  the  court  did  on  that  day  order.  That 

*  their  appearances  should  then  be  recorded, 
'  they  being  present  in  court  as  aforesaid  ;  ei.d 
'  that  in  respect  the  said  delinquents  did  then 
'  tigain  contemptuously  refuse  to  take  tbeir 
'  oaths,  tendered  unto  them  in  open  court,  U.ej 
'  should  be  remanded  to  the  prison  of  the  Fleet, 

*  there  to  remain  close  prisoners,  until  they  ci.> 
'  form  themselves  in  obedience  to  take  ihe.r 
'  oaths,  and  be  examined;  and  that  unless  thv  r 
*'  did  take  their  oaths,  and  yield  to  be  examiD'ji 

*  by  Monday,  night  tlien  next  following,  acd 
'  now  last  past,  their  lordships  would  on  tl..< 

*  sitthig  day  proceed  to  a  Censure  against  tlit^ 
'  fur  their  cou tempts  therein. 

*  ISiow  this  day  the  said  Lilburn  and  \Vhart:u 
'  being  again  brought  unto  the  bar,  his  iDBJesty'i 

*  said  Attorney  informed  this  Honourable  Cuur, 

*  that  they  still  continued  in  their  former  uS 
*^siinacy,  and  contemptuously  refused  to  la'.e 

*  their  Oaths,  to  make  true  answer  to  the  f  1  .• 

*  te;Togatorie3,  although  they  had  been  sen:  ilr. 

*  and  their  Oaths  offered  to  be  given  urtio  ilei:. 

*  by  Mr.  Goad,  deputy-clerk  of  thifi  court,  wl^ 

*  now  certified  the  same  in  court.  And  tbert- 
'  fore  his  majesty's  said  Attorney  humbly  pntrtii 

*  on  his  majesty's  behalf,  That  their  lordsh  r> 

*  would  now  proceed  to  Censure  against  ik 

*  said  delinquents  for  their  great  contempts  a.  c 

*  disobedience  therein.     Whereupon  their  Ion.- 

*  ships  endeavoured  by  fair  persuasions  todr^v 

*  them  to  conformity  and  obedience;  and  wiifc; 

*  offered,  that  if  yet  they  would  suliniic  and  tale 
'  their  Oaths,  their  lordships  would  accept  tbenr 
'  of,  and  not  proceed  to  censure  orainst  thnr. 
*•  But  such  was  the  insufferable  disobedience  ol^ 

*  contempt  of  the  said  deliuquents,  that  tlx7 

*  still  persisted  in  their  former  obstinacr.  ar 

'  wilfully  refused  to  take  their  oaths.     In  rt- 

*  spect  whereof  the  w-hole  Court  did,  with  lu. 

*  un»nTmous  consent,  declare  and  adjudge  tljv* 

*  said  Lilburn  and  Wharton  guilty  of  a  very  hj^ 

*  Lilhurn  did  enter  his  name,  but  refusing  la 
give  thein  money  they  put  out  his  name  a^  i  o. 

t  Thry  never  shewed  the  Interrogatories  lo 
Lilburn,  though  he  desired  tlie  sight  of  thetn, 
that  so  he  might  know  what  he  did  iwear  tu. 
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*  contempt,  and  oflfence  of  dangeroufi  conse- 

*  Qucnce  and  evil  example,  and  worthy  to  un- 

*  Jergoa  very  sharp,  exemplary  and  Fevere  Ccu- 

*  sure,  which  may  deter  others  from  the  hke 

*  presumptuous  holdness,  in  refusing  to  take  a 

*  legal  Oath  ;*  wiihtmt  which,  many  great  and 

*  exorbitant  offences  to  the  prejudice  and  dandier 

*  of  his  majesty,  his  kingdoms,  and  loving  sub- 
*jects,  mij^ht  go  away  undiscovered  and  un- 

*  punished.     And  therefore  thrir  lordships  have 

*  now  ordered,  adjudged  and  decreed,  that  the 
'  said  Lilburn  and  Wharton  shall  be  remanded 

*  to  the  Fleet,  there  to  remain  until  they  con- 

*  form  themselves  in  obedience  to  tl>c  orders  of 

*  this  court,  and  that  tf)ey  shall  pay  300/.  a- 

*  piece  for  their  several  fines  to  his  nmjesty% 
'  use;  and  before  their  enlargements  out  of  the 
'  Fleet,  beco:ne  bound  with  good  sureties  for 

*  their  good  behaviour.  And  to  the  end  that 
'  others  may  be  more  deterred  from  daring  to 

*  ofiend  in  ^he  like  kind  hereafter,  the  court 

*  hath  further  ordered  and  decreed,  That  the 

*  said  John  Lilburn  shall  be  whipped  through 
'  the  street,  from  the  prison  of  the  Fleet  unto 

*  the  pillory,  to  be  erected  at  such  time  and  in 
'  such  place  as  this  court  shall  hold  fit  and  di- 

*  rect;  and  that  both  he  and  the  said  Wharton 

*  shall  be  both  tlien  set  in  the  s^iid  pillory,  and 

*  from  thence  be  returned  to  the  Fleet,  thereto 
*■  remain  according  to  this  decree. 

*  John  Arthur,  Dep.* 

At  the  concluding  of  which,  Mr.  Bradshaw 
ob«crved,  thnt  this  Sentence  was/r/o  de  se, 
jjuilty  of  its  own  death ;  the  ground  whereof 
being,  because  Mr.  Lilburn  refused  to  take  an 
Oath,  to  answer  all  such  questions  as  should  be 
demanded  of  him,  it  bein?  contrary  lo  the  laws 
of  God,  nature,  and  the  kingdom,  for  any  man 
to  be  his  own  accuser:  the  execution  of  which 
cruel  and  bloody  Sentence  was  proved  by 
several  Witnesses  of  quality  and  good  repute 
npon  oath  at  their  lordships  bar,  tne  substance 
of  whose  testimony  was : 

In  the  first  place,  Mr.  Thomas  Smith,  mer- 
chant, upon  his  oath  declared  to  their  lordships, 
That  he  saw  Mr.  Lilburn  tied  to  a  cart  at  Fleet- 
bridge,  being  stripped  from  the  waist  upward, 
and  whipped  from  thence  to  Westminster;  and 
that  so  near  as  he  was  able  to  judge,  every  two, 
tliree  6r  four  steps  he  had  a  lash,  with  a  whip 
that  he  tvas  sure  had  two  or  three  cords  tied 
full  of  knots;  and  for  the  number  he  did  not 
judge  them  so  few  as  500,  and  he  thought  that 
if  he  should  say  500  and  500,  he  should  not  say 
amiss :  but  500  he  was  confident  was  the  least. 
And  that  he  saw  him  set  upon  the  pillory,  ^c. 
the  officers  being  very  cruel  towards  him,  or 
any  that  spoke  unto  him. 

The  next  witness  was  Mrs.  Mary  Dorman  ; 
the  substance  of  whose  testimony  upon  oath 
was,  that  she  saw  Mr.  Lilburn  whipped  from 
Fleet-bridge  to  Westminster,  in  such  a  barbar- 

•  The  sum  of  which  was,  *  You  shall  swear  to 
make  trUe  answer  to  all  things  tjiat  are  asked 
youi  fto  help  you  God/ 


ous  and  cruel  manner,  that  she  was  not  able  to 
express  it,  and  that  she  did  believe  that  both 
his  shoulders  nere  swelled  almost  as  big  as  a 
penny-loaf,  with  the  bruises  of  the  kntitud 
cords;  and  that  she  did  see  him  set  upon  the 
pillory  immediatc'ly>  above  the  space  of  two 
hours,  bare-headvd,  the  sun  j^hining  ^cry  hot, 
and  he  took  occnMon  to  declare  the  unjustncs» 
of  his  Sentence,  upon  whicli  ihe  warden  of  the 
Fleet  caused  him  to  be  gapgcd  above  an  hour, 
and  did  it  with  such  cruelty,  that  he  made  his 
month  to  bleed. 

Mr.  Ui^gs,  his  surgeon,  testified  upon  oath  to 
this  eiToct ;  That  he  did  not  see  his  patient  Mr, 
Lilburn  v% hipped,  but  beinu  dcMrtd  to  perform 
the  otlice  of  a  surgeon  to  him,  hi-  that  day  drest 
his  back,  whjch  was  one  of  ihu  miserabUst  that 
ever  he  did  see ;  for  the  wales  in  his  back,  made 
by  his  cruel  whipping,  were  bigj;er  than  totmccu- 
pipes,  and  that  lie  saw  him  set  in  the  pillory, 
and  ^at:gc<l. 

And  .\Ir.  Thomas  TJunrx  upon  oath  testified 
to  this  elfeci;  That  he  did  see  Mr.  Lilburn  set 
upon  the  piliorv,  above  (as  he  judged)  the  &pace 
of  two  hours,  the  sun  shining  very  hot,  and  tlrey 
'  would  not  sufler  him  to  have  any  cover  upon 
his  head  :  and  he  taking  occasion  to  speak  of 
the  bishops  cruelty  towards  him,  and  how  iin- 
justly  they  had  caused  him  to  be  dealt  with, 
the  warden  of  the  Fleet  caused  him  to  he  U}>jrged 
in  such  a  cruel  manner,  as  if  he  wouhi  have 
torn  his  jaws  in  pieces,  insomuch  that  the  blood 
came  out  of  his  mouth. 

•In  the  next  place,  a  second  Sentence  made 
in  the  Inner  otar-Chamber  was  read,  which 
tlios  followeth : 

*  At  the  Inner  Star-Cham  her,  the  18th  of  April, 

A.  D.   1G38. 

*  Present  Lord  A.rchbishop  of  Canterbury,  Lord- 

Keeper,  Lord-Treasurer,  6cc, 

*  Whereas  John  Lilburn,  prisoner  in  the  Fleet 

*  by  Sentence  in  the  Star-Chamber,  did  this 

*  day  suffer  condign  punishment  for  his  several 

*  ofiences,  by  whipping  at  a  cart,  and  standing 
'  in  the  pillory ;  and  as  their  lordships  were 
'  this  day  informed,  during  the  time  that  his 
'  body  was  under  the  said  execution,  audaci- 
'  ously  and  wickedly  did  not  only  utter  sundry 

*  scandalous  Speeches,  but  likewise  scattered 
'  divers  copies  of  seditious  Books  amongst  the 
'  people  that  beheld   the  said  execution ;  for 

*  which  very  thing,  amongst  other  offences  of 
'  like  nature,  he  hath  been  censured  in  the  said 

*  court,  by  the  aforesaid  Sentence :  it  is  there- 

*  fore  by  their  lordships  ordered,  that  the  said 

*  John    Lilburn    should    be   laid    alone    with 

*  irons  on  his  hands  and  legs,  in  the  wards  of 

*  the  Fleet,  where  the  basest  and  meanest  sort 

*  of  prisoners  are  used  to  be  put;  and  that  the 

*  warden  of  the  Fleet  take  special  care  to  bin- 

*  der  the  resort  of  any  persons  whatsoever  unto 

*  him;  and  particularly,  that  f»e  be  not  bup- 

*  plied  with  money  from  any  friend  ;  and  that 

*  he  lake  special  notice  of  all  letrcr*^,  w  ritiugs. 
'  and  books  brouglu  unto  Iiim,  and  s<;ue  aua 
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by  the  pdor  men  tliat  begged  at  the  grate:  hut 
the  Gaolers  finding  out  that  Mr.  Uiburn  |[ot 
his  diet  that  way,  they  dealt  so  cruelly  wit)^  ihe 
poor  men,  that  Mr.  Ldburn  was  deprived  of  that 
way  of  relief,  and  ibeii  his  friends  got  the  son  of 
one  Archer  that  was  prisoner  in  the  next  room 
to  him,  for  accusing  the  deputy  of  Ireland  for 
murdeting  one  Esmond,  to  convey  his  victu<ui> 
to  him  :  which  was  done  by  stealth,  through  a 
hole  where  a  board  was  pulled  up  in  his  fluor^ 
when  the  rest  of  the  prisoners  were  at  the  chapei 
at  service;  and,  my  lords,  divers  times  tiie 
conveying  of  hi«i  meat  to  him,  cost  him  and  his 
friends,  upon  the  priboners,  &c.  more  than  tlte 
me^t  itself. 

liobert  Ellis,  so»ne  time  ^  fellow-prisoiier 
with  Mr.  Lilburn  in  the  Fleet,  upon  oath  de- 
clared before  their  lordships,  that  the  otKcers 
of  the  Fleet,  after  they  brought  Mr.  Lilburn 
into  the  common  wards,  used  him  very  harhsr- 
ously  and  cruelly,  laying  him  for  a  long  time  in 
irons,  keeping  his  friends  from  him,  and  bis 
victuals,  and  several  times  had  like  to  baie 
slain,  and  murdered  him,  and  he  verily  believes 
had  effected  it,  if  be  had  not  helped  him;  for 
which  they  took  his  bed  from  him,  and  put  him 
off  tlie  charity,  and  kept  him  five  weeks  in  a 
dungeon,  and  had  like  to  have  murdered  him, 
and  afterwards  removed  him  to  the  KiogV 
Bench,  that  so  they  might  the  more  easily  have 
their  wills  of  Mr.  Lilburn,  &c. 


*  deliver  the  sanjc  unto  their  lordships,  and  take 

*  notice  from  time  to  time  who  they  be  that  re- 
'  sort  untu  the  saiil  prison,  to  visit  the  said  Lil- 
'  bum,  or  to  speak  with  him,  and  inform  the 

*  board  thereof.     And  it    was  lastly  ordered, 

*  that  all  persons  that  shall  be  hereafter  pro- 

*  duced  to  receive  corporal  punishment,  accord- 

*  ing  to  sejitcnce  of  that  court,  or  by  order  of 

*  the  board,  shall  have  their  garments  searched 

*  before  they  be  brought  forth,  an<l   neither 

*  writing  nor  other  thing  suffered  to  be  about 

*  them;  and  their  hands  likewise  to  be  bound 
'  during  the  time  they  nre  under  punishment. 

*  Whereof,  together  with  the  other  premises, 
'  the  said  warden  of  the  Fleet  is  hereby  required 

*  to   take  notice,    and  to  have  especial   care, 

*  that  this  ilicir  lordships  order  be  accordingly 

*  observed 

*  Examined  per  Dudley  Carleton.* 

And  the  execution  of  this  latter  Sentence  in 
A  most  barbarous  and  inhuman  manner,  was 
punctually  proved  by  sufficient  witnesses,  as 
Tollovveth;  viz.  Mr.  Higgs  liis  sttrgeon  again 
testified.  That  that  night  Mr.  Lilburn  suffered, 
he  was  had  back  to  the  Fleet,  and  he  repairing 
,to  Dr.  Grant,  tp  crave  his  advice,  he  advised 
liiin  to  let  his  patient  blood,  to  prevent  a  fever; 
and  he  accordingly  came  the  next  morning  to 
tl»e  Fleet  to  let  his  patient  blood,  and  dress  his 
9ore3,  but  he  found  him  locked  up  close  in  ii 
room,  and  was  by  the  od&cers  of  the  Fleet  denied 
access  unto  him.  Whereupon  he  immedixitely 
went  to  the  warden,  b^eing  then  at  West- 
iiiinster,  ivho  denied  him  access  to  the  said  Mr. 
Jilburn,  till  the  afternoon  that  he  came  home: 
which  was  a  great  act  of  cruelty,  and  much  to 
the  danger  of  Mr.  Lil burn's  health,  and  wel- 
/are :  and  the  next  day  they  removed  him  down 
to  the  icommon  gaol,  where  they  laid  hfm  in 
jronsy  and  several  tinies  ivounded  him,  to  the 
k  extreme  hazard  of  bis  life,  and  several  times 
denied  me  access  to  him  in  his  extremity. 

Dr.  Hubbard,  Justice  of  the  Peace,  made 
oath  to  this  effect:  Thiit  when  Mr.  Lilburn 
was  prisoner  in  the  Fleet,  he  was  desired  as  a 
physician  to  visit  him :  and  f^oingVo  to  do,  he 
was  again  and  again  denied  access  to  him  :  but 
upon  much  importunity  to  the  warden,  he  was 
admitted  to  Irim,  whom  he  found  in  an  extreme 
violent,  fever,  lyinj:  in  irons  upon  both  hands 
and  legs,  to  the  extreme  hazard  of  his  life. 

Mrs,  3Iftry  Dorman  further  declared,  That 
•ifter  Mr.  Lilburn  had  suffered,  she  went  often 
to  visit  him,  who  was  laid  in  irons,  und  his 
friends  denied  access  to  him;  and  that  the 
Officers  of  the  Fleet  strongly  endeavoured  to 
starve  him :  so  that  many  times  his  friends  were 
forced  to  bring  his  meat  to  llie  poor  men's  bag, 
^nd  give  tliem  money  to  convey  it  to  him  through 
o  hq\e  in  a  wall  betwixt  them  and  liim.  Mr, 
Thomas  Hawes  further  declared,  that  after  Mr. 
Lilburn  suffered,  he  often  went  to  visit  him, 
and  was  beat  by  the  Gaolers,  and  was  in  danger 
to  have  lost  his  life  for  so  doing;  and  that  they 
so  stronuly  laboured  to  starve  Mr.  Lilburn, 
(hat  the^  were  forced  to  convey  lus  diet  to  him 


Their  Lordships  being  satisfied  of  the  iojm* 
tice  and  illegality  of  the  proceedings,  Mr.  Brai- 
shawsM,  That  he  conceived  no  man's  sufferiD^s 
in  the  kingdom  had  been  so  great  as  his  clieot'i 
were:  for  a  gentleman  to  be  so  cruelly  tortur- 
ed and  whipped,  pilloried,  gagged,  clcr^e  impti* 
soned,  ironed,  beat  and  wpunded,  and  that  coo* 
irary  to  law,  is  a  cruelty  unheard  of,  and  there- 
fore* hoped  that  for  such  unparalleled  sufferings, 
and  oppressions,  the  fair  hand  of  their  lordsliip) 
honourable  justice  tvould  give  and  reach  hiji 
forth  unparalleled  damages ;  and  though  mao/ 
of  his  Judges  that  did  him  injustice  be  dead, 
yet  he  hoped  the  hand  of  justice  of  their  ho- 
nours,-joined  with  the  honourable  house  of 
commons,  will  be  so  long,  as  to  reach  iheir 
living  and  surviving  estates,  and  outofthea, 
&c.  make  him  speedy,  large  and  unparalleled 
reparations. 

Mr.  Cook  then  spoke  in  the  behalf  of  Mr.  Ui- 
burn (and'  afterwards  printed  his  Arguotent], 
and  said  the  punishment  inflicted  upoo  him 
may  be  reducea  to  four  heads : 

(1.)  Imprisonment,  whereby  a  man  is  bunw 
alive,  loses  the  comfort  and  l>enefit  of  his  fif' 
senses,  and  is  made  <  Corpus  immobile  legt^ 
the  unmoveable  subject  of  the  law,  or  as  a  dead 
carcase.  It  is  true,  that  in  itself  it  is  thecasiftt 
of  all  corporal  punishments :  but  tl»e  coutino- 
ance  of  it,  makes  it  such  a  lingering  consurop* 
tion,  thai  it  is  better  to  be  upon  the  rack  aa 
hour,  than  to  be  imprisoned  a  year:  as  it  « 
better  to  be  once  wet  to  the  skm,  thin  to  be 
subject  to  a  perpetual  dropping:  especiallj  for 
an  active  sf  irit;  there  is  no  such  torment  as  w 
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deprive  him  of  liberty ;  for  active  Theseus  was 
coDdemoed  only  to  sit  still :  there  is  no  end  of 
such  a  misery,  as  ihe  heathen  persecuting  tyrant 
said,  <  Nondum  tibi  redii  in  grntiam  ;'  to  put  a 
man  out  of  his  pain,  was  always  counted  a  favour. 
But  i\Ir.  Lilburn's  imprisonment  was  aggra- 
vated by  three  steps  or  eradations.  1 .  A  close 
Imprisiynjnent,  not  the  dearest  friend  to  come 
to  him;  we  do  not  find  (hat  any  of  the  primi- 
tive Christians  were  ubcd  so  by  the  tyrants,  for 
then  that  heavy  charge  might  be  an:»wered  in 
the  scripture,  *  I  was  in  prison  and  ye  visited 

*  me  not ;'  extraordinary  matters  of  state  and 
high  concernments  always  excepted;  but  the 
surgeon  was  not  permitted  some  time  to  come 
to  Mr.  Lilburn  to  dress  him,  nor  the  physician 
when  he  «ias  in  a  fever;  a  cruelty  unheard  of 
amongst  the  Turks :  for  they  are  careful  of  their 
slavbs  HI  their  sickness,  and  fatten  them,  that 
they  may  endure  their  blows;  but  it  is  too  pro- 
bable that  those  which  were  Mr.  Lilburn 's  ma- 
licious enemies,  did  too  much  ihiist  after  his 
blood.  2.  The  keepers  were  orde.ed  to  take 
care  that  no  money  be  conveyed  t(»  him,  which 
argues  that  tht-y  hud  a  de-ire  to  starxe  him :  the 
Prophet  saith,  *  It  is  better  to  die  by  the  sword, 

*  than  fmr.in'c,*  which  ij»  the  greatest  of  all  tor- 
ments; f>>r  ail  puuiishments  may  be  undergone 
by  patience,  but  only  hunger:  which  the  more 
any  man  thiijks  by  patience  to  overcome,  the 
more  vi.leut.  it  is.  T^ndoubtedly,  had  it  not 
been  fi»r  the  pity  of  some  poor  resolute  fellow- 
prisoners,  Mr  Lilburn  had  been  starved  to 
death  ;  fir  worse  than  any  of  the  four  Roman 
punislinicnts,  tvhich  wire  lapidaiio,  combustion 
dtcoHatid,  sfran^ulai'o,  sioniiig,  burning,  be- 
heading, and  strangling.  How  se\erely,  yet 
most  justly,  Hid  (he  simie  judges  several  times 
punish  the  itUeni  to  poisun  or  destroy  another 
man  ?  'llie going  about  to  murder,  nay,  the  giving 
of  the  lye,  because  ii  is  preparatory  to  murder,  by 
provoking  quarrels,  was  censurable  in  that  court ; 
a  multo  fort  tor  iy  much  more  from  the  stronger, 
then  in  this  c»se  used,  where  there  was  so  much 
cruelty  inflicted,  that  death  mig1)t  probably 
have  ensued,  had  not  God  by  his  extraordinary 
mercy  supported  him  in  those  sad  ^afflictions, 
those  unjust  judges  for  transgressing  not  only 
the  bonds  o\  humanity,  but  all  the  rules  of 
their  own  ordinary  justice,  ought  to  make  Mr. 
Lilburn  answerable  satisfaction.  3.  This  Im- 
prisonment was  for  about  three  years,  until  he 
petitioned  the  parliament.  Many  times  the 
first  motions  of  anger  are  not  in  a  man's  own 
power ;  because  he  would  not  accuse  himself 
as  they  desired^  they  might  have  in  a  passion 
committed  him,  and  the  sun  might  have  gone 
down  upon  their  wrath;  nay,  the  moon  might 
liave  made  her  peragration,  or  the  summer 
season  might  have  melted  their  frozen  con* 
sciences,  or  the  winter  cold  have  allayed  the 
beat  of  their  malice,  or  the  sun  might  have 
made  his  revolution,  but  their  malice  continued 
three  years,  and  had  not  he  been  delivered  by 
the  justice  of  the  parliament,  in  probability 
^ight  liave  continued  for  ever. 

^.)  Wlupping,  a  most  paioftd  and  sbameful 


(punishment;  flagellations  and  scourgings  beinj^ 
for  slaves  and  incorrigible  rogues,  and  hedge- 
robbers.  In  11  EHzabeth  one  Cartwrighi 
brought  a  slave  from  Russia,  and  would  scourge 
him  cruelly,  for  wliich  he  was  questioned;,  anc 
it  was  resolved,  that  England  was  too  pure  an 
air  for  slaves  to  breathe  in ;  and  it  was  oftei 
resolved  in  the  Star-Cham  her,  that  no  gentle- 
man was  to  be  whipped  for  any  offence  what 
soever:  it  being  well  known  that  John  Lilburn'* 
ancestors  have  been  ancieut  gentlemen,'  anc 
th-.t  which  these  Judges  could  not  be  ignorant 
of,  especially  the  £arl-Marshal,  who  is  pre 
sumed  to  know  all  the  ancient  gentry  in  'thi 
kingdom.  Dut  the  like  whipping  was  nevei 
read  of  amongst  the  Assyrians,  Persians,  Gre 
cians,  or  Romans.  For,  1.  It  was  from  th« 
Fleet  to  Westminster  (above  a  mile  distance 
a  great  concourse  and  confluence  of  peoph 
lookiut^  upon  him,  as  if  he  had  been  some  mi- 
serable slave.  2.  He  received  every  two  oi 
three  steps  a  bloiv,  600  strokes  at  the  least 
for  one  Mr.  Sinith,  a  merchant,  that  wen 
along  with  him,  test  fled  that  so  far  as  he  wa; 
able  to  judge,  he  received  600  or  1000,  but  o 
the  first  he  was  must  certain  ;  and  this  wa* 
with  a  treble-corded  whip,  with  at  least  twentj 
kncits  upon  it. 

Amongst  the  Romans  no  malefactor  hae 
ever  above  40  stripes,  and  every  stroke  stooc 
for  three  stripes,  for  the  whip  was  of  thre( 
thongs:  and  but  one  knot  at  the  end  of  ever 
thong.  St.  Paul  received  thirty-nine  stripes 
which  was  but  thirteen  blows.  '  Not  long  smo 
in  Orleans,  a  priest  was  sentenced  to  bi 
whipped  for-  fornication,  having  abused  a  poo 
maid,  telling  her  that  their  popi»h  St.  Fr.nnci 
would  come  and  lie  with  her  such  a  night,  a 
which  time  he  personated  and  feigned  himsel 
to  be  St.  Francis,  and  was  taken  in  bed  w  it! 
her ;  and  it  was  earnestly  pressed  by  the  king' 
Advocates,  that  he  might  receive  14  blows  witJ 
a  three-corded  whip,  which  is  constantly  usei 
for  such  castigations,  because  it  was  an  aboini 
nable  wickedness :  but  the  Judges  would  no 
sufler  him  to  have  above  13  blows,  becaus 
ampliandi  sunt  fovores,  favom's  are  to  be  in 
larged.  And  in  doubtful  matters  it  must  a] 
ways  be  presumed  for  clemency  and  gentle 
ness  ;  according  to  which  account,  Mr.  Lilbun 
received  10,000  stripes;  for  in  every  blow  thei 
was  20  stripes,  by  reason  of  the  20  knots,  whic! 
being  multiplied  is  10,000,  and  in  every  stripi 
there  was  sname  and  pain,,  compression  of  tli 
flesh,  bruisings  and  eflTusion  of  blood. 

(3.)  The  Pillory,  a  punishment  somethim 
painful,  but  exceeding  shameful,  and  most  ter 
rible  to  a  generous  nature,  to  stand  two  hour 
in  open  view  of  all  men,, as  if  he  had  been  un 
worthy  to  tread  upon  the  earth,  the  sun  shinin, 
very  hot  upon  him,  and  not  sufl*ered  to  keep  oi 
his  hat ;  and  this  inunediately  afler  bis  cruc 
whipping,  that  so  they  might  put  him  to  all  th 
torture  and  pain  that  they  could,  ai^ues  abuod 
ance  of  wratli  and  malice.  This  punishmen 
of  standing  upon  the  pillory,  was  first  invents 
for    Mountebanks  and  dfaeats,  that    havini 
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gotten  upon  bAnks  and  forms,  to  wrong  and 
abuse  the  people,  were  exalted  in  the  same 
kind,  to  siand  conspicuous  to  tlie  view  and 

•  open  shame  of  the  people ;  but  for  a  gentleman 
to  be  so  served,  was  never  heard  of,  unless  by 
that  cruel  court. 

(4.}  Gagging,  an  unmanly  and  barbarous  cru- 
elty, to  be  exercised  upon  beasts,  not  men,  for 
raan  differs  from  brutes  both  ratione  et  oratione, 
in  reason  and  speech;  a  punishment  never 
heard  of  in  any  age ;  cutting  out  of  tongues, 
and  perforation,  in  cases  of  blasphemy  have 
been  heard  of,  but  never  in  a  matter  of  sucli  a 
nature ;  and  this  to  continue,  for  above  an  hour, 
till  the  blood  gushed  out  of  his  mouth,  as  if 
they  would  have  plucked  his  jaws  in  pieces,  and 
aU  this  for  nothing ;  O  insufferable  torments  ! 

So  that  by  his  imprisonment  he  was  made  a 
stock,  a  dead. trunk,  or  picture  of  a  man,  that 
h&th  eyes  and  sees  not,  hands  and  handles  not, 
&c.  By  Whipping  they  endeavoured  to  make 
him  a  rogue,  or  a  slave;  by  the  third  punish- 
inent  of  the  Pillory,  to  make  him  a  cheater, 
guilty  of  forgery  and  perjury;  and  by  Gagging, 
to  make  him  a  beast,  and  so  upon  the  whole 
matter  to  deprive  him  of  his  reasonable  soul, 
such  cruelties  that  were  never  invented  but  by 
tygers  and  wolves  in  human  shapes  '  ferocitas 
'  luporum,  in  humana  figura/  uat  then  the 
persons  that  were  so  cruel  and  tyrannical  ag- 
gravates the  offence.  1.  This  cruelty  was 
commanded  to  be  executed  by  an  eminent 
court  of  justice,  professing  Christianity,  '  Fes- 
*  simaestinjustitia  quae  fit  sub  colore  justitise  : 
it  is  the  greatest  injustice  to  oppress  and  do 
injury,  under  a  pretence  of  justice.  How  often 
was  it  resolved  in  that  court,  that  for  a  justice 
of  peace  or  constable  to  commit  a  riot,  was  ten 
times  more  severely  punishable  than  in  a 
common  person,  because  it  is  to  use,  or  rather 
abuse  that  sword  of  authority,  to  commit  or 
countenance  an  unlawful  action,  which  was 
ordained  and  put  into  their  hands  to  suppress  it. 

S.  The  eminency  of  the  persons  augments 
the  offence,  '  qualitas  persons  auget  pecca- 
tum  ;'  for  a  gentleman  to  act  against  the  rule 
of  the  law  and  gentility,  is  more  reprehensible 
ih^n  in  vulgar  persons.  It  was  called  the 
Court  of  Star-Chambcr,  from  the  eminency  of 
the  persons,  which  were  Judges  :  stars  of  the 
greater  magnitudes,  as  being  the  highest  court 
of  ordinary  justice;  but  Mr.  Lilburn's  Judges, 

•  instead  of  putting  on  the  garment  of  justice, 
were  cloathed  from  head  to  feet,  and  their  con- 
science oiled  and  moistened,  with  cruelty  and 
injustice  mixed  with  the  most  poisoned  malice 
that  ever  entered  into  the  hearts  of  any  judges. 
And  though  some  of  them  be  dead,  yet  Justice 
lives  though  the  party  be  dead :  whatsoever  be- 
comes of  them,  their  estates  ought  to  make  sa- 
tisfaction according  to  their  own  rules,  ^  qui 
'  non  luet  in  corpore,  solvit  in  bursa ;'  be  that 
suffers  not  in  his  body,  must  suffer  in  his  purse. 

A  principal  dctor  in  this  bloody  tragedy,  was 
♦he  Lord-Keeper  Coventry,  not  less  eminent  in 
cruelty  (ban  iu  place,  judge  of  the  highest  seat 
of  mercy,  the  Cnancery^  which  abat€n  the  edge 


of  the  law,  when  it  is  too  keen;  for  the  chief 
Judge  of  mercy  to  degenerate  into  a  savage 
cruelty,  not  heard  of  amongst  the  Barbarians, 
how  heinous  is  it  ?  Not  to  speak  any  thing  ot 
the  decapiuted  archbishop,  that  monster  of 
cruelty,  and  subtlety,  whose  estate  we  fear  is 
dead  with  him,  and  therefore  little  can  be  ex- 
pected from  it. 

The  bishop  of  London,  then  Lord-Treasurer, 
was  a  principal  sentencer  of  Mr.  DIbum  :  by 
their  own  canons,  no  bisliop  ought  to  have  a 
hand  in  blood,  because  they  pretend  to  be  mild 
shepherds,  but  cruelty  was  tneir  genius. 

I'he  earl  of  Arundel  was  of  an  imbittered 
spirit  against  Mr.  Lilburn,  nothing  but  corporal 
punishment  would  allay  the  heat  of  his  malice  ; 
who  being  Earl-Marshal,  could  not  be  ignorant 
that  John  Lilburn  was  a-gentleman :  for  liim 
that  by  his  place  was  to  protect  all  gentlemen 
from  injuries,  and  should  scorn  to  be  active  in 
the  infiicting  such  corporal,  ignominious,  crut.4 
punishments  upon  a  gentleman,  is  a  transcend- 
ent trangression  against  the  laws  of  state  an  1 
honour.  It  hath  been  censurable  in  that  court, 
to  speak  contemptuous  words  of  a  gentleman  ; 
and  how  often  had  he  ordered  satisfaction,  fur 
saying  such  a  one  is  no  gentleman  ?  And  yei 
the  same  court  and  persons  not  only  to  say  a 
gentleman  is  a  rogue,  but  so  to  use  him,  as  Mr. 
Lilburn  was,  is  the  greatest  scandal  to  the 
public  justice  of  the  kingdom,  that  hath  bcea 
heard  of. 

The  Judges  assistants,  that  are  called  the 
^  Fathers  of  the  Law,'  and  are  said  to  carry 
law  in  their  breasts,  for  them  to  begin  and  pro- 
mote such  an  unjust  and  illegal  SenteDce,  for 
them  that  are  set  as  centinels  to  watch  over 
and  preserve  the  people*s  liberties,  to  betray 
a  poor  gentleman  into  the  bands  of  merciless 
men,  was  an  offence  of  an  exceeding  high  na- 
ture :  for  had  they  declared  the  illegsdity  of 
those  proceedings,  and  protested  against  it,  as 
by  virtue  of  their  places  (in  duty)  they  ought 
to  have  done,  it  might  have  prevented  the  sen- 
tence. If  the  proceeding  bad  been  regular  by 
Infomiations,  and  Examinations,  or  ore  iema^ 
as  it  f^as  not,  unless  there  had  been  some  dirtc; 
proof  or  speaking  circumstance  of  very  proba- 
ble presumption,  that  Mr.  Lilburn  had  betra 
guilty  of  some  high  crime;  it  had  been  a  griev- 
ous thing  in  them  to  have  assisted  in  so  crue! 
punishments.  But  when  the  pretence  was  no 
other,  but  concerning  some  of  Dr.  Bastwici's, 
Mr.  Burton's  or  Mr.  Prynne's  Books,  \\u.ch 
they  knew  could  not  be  any  breach  of  the 
peace,  and  that  in  the  Star-Ciiamber,  where 
there  was  no  infom^ation,  as  in  Mr.  LilLurn*! 
case,  to  administer  an  Oath,  was  all  one  with 
the  High-Commission,  and  directly  contra. y  lo 
the  Petition  of  Right,  in  3  Car.  and  justice  Jones 
had  BO  reason  for  inflicting  the  corporul  pu- 
nishment. 

But  because  Mr.  Lilburn  was  a  young  man, 
therefore  it  was  fit  he  should  be  punished :  Is 
not  this  to  turn  Justice  into  wormwood  ?  Such 
judges  have  ever  been  the  most  dangerous  pesri 
to  a  state  and  kingdom,  and  in  fbnncr  tioMv^ 
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for  less  oficnce,  most  severely  punished  in  their 
persons  and  estates.  Ihe  lord  Cottingtou 
thirsted  exceedingly  after  the  blood  of  this 
poor  gentleman^  and  the  high-commissioners 
had  tbeir  hands  as  deep  as  any  of  the  rest,  in 
rei^ard  that  by  their  warrant  he  was  first  com- 
mitted .*  the  most  unjust  and  tyrannical  that 
ever  was  heard  of,  to  command  a  poor  gen- 
tleman to  be  sent  to  prison,  without  conventing 
him  before  them,  or  asking  him  whether  he 
was  guilty  of  any  misdemeanor:  a  mere  usur- 
pation of  authdrity,  taking  the  sword  of  justice 
into  their  own  hands,  not  caring  to  destroy  u 
poor  gentleman,  so  as  they  might  curry  favour 
with  the  prelates  their  grand  patrons ;  those 
high-commissioners  making  themselves  judges, 
gaolers,  and  executioners,  and  what  not,  to  de- 
stroy the  innocent. 

It  is  considerable  what  punishment  the 
Gaolers  and  Executioners  of  this  cruel  Sen- 
tence have  deserved :  for  however  if  a  writ  be 
directed  to  a  sheriff,  commanding  him  to  take 
the  body  of  one  who  is  a  peer  of  the  realm,  or 
i\  privileged  person,  the  officer  is  excused  by 
his  warrant ;  yet  when  punishments  are  clearly 
against  the  law  of  God,  nature,  atid  nations, 
w&ich  prohibit  all  such  cruelties  and  inhuma- 
nities ;  to  make  them  bleed  for  the  blood  of 
Mr.  LUburn,  would  be  an  honourable  piece  of 
iustice,  and  a  precedent  of  much  safety  to  tile 
subjects  in  after-times,  and  officers  would  not 
dare  to  be  so  unmercihiUy  cruel ;  as  the  sherife 
smarted  for  the  Ship- Money,  though  they  had 
process  from  the  Exchequer. 

Mr.  IJlburn's  sufferings  are  beyond  expres- 
sion, and  no  honest  heart  but  is  feelingly  sen- 
fuble  of  every  blow  that  was  given  him;  in  his 
Imprisonment,  Whipping,  Pillory,  Gagging, 
Beatings,  Hunger-bit ings,  and  the  Irons  laid 
upon  him,  every  true-hearted  Englishman,  that 
stands  for  the  laws  and  liberties  of  the  subject, 
was  so  used,  nod  abused ;  for  it  might  have 
been  any  such  man's  case,  as  well  as  his.  His 
estate  quite  exhausted  by  tlieir  cruelties,  his 
trade  lost,  whereby  he  gained  his  livelihood, 
being  before  that  time  in  a  hopeful  way  of  a 
merchant,  and  well  known  to  be  very  indus- 
trious in  his  calling;  a  man  active  for  llie  pub- 
lic, and  by  his  merits  hath  procured  the  title 
of  lieutenant-colonel  in  the  present  wars :  v^bat 
damages  the  parliament  will  be  pleased  to  ad- 
judge  and  order  him,  he  humbly  submits  to 
their  great  wisdoms  and  honourable  justice: 
certainly  not  any  of  them  would  have  suffered 
so  much  for  ten  thousand  pounds.' 

It  is  the  Lord's  great  mercy  that  he  itf  yet 
alive,  having  conflicted  with,  and  gone  through 
such  a  sea  of  punishments  and  miseries.  True 
ic  is,  that  in  point  of  reparations,  there  is  no 
proportion  between  money  and  such  corporal 
punishments,, to  a  generous  spirit :  yet  as  there 
was  never  more  indignity  and  a  greater  disho- 
nour to  the  justice  of  the  kingdom,  than  by 
this  wicked  Sentence,  and  the  cruel  execution 
thereof;  thereby  proclaiming  it  to  all  the  world 
that  an  Englisb  gentleman  must  be  made  a 


slave,  to  satisfy  the  malicious  and  virulent  bu 
monrs  of  a  tyrannical  court  of  justice : 

So  it  will  be  a  very  great  honour  and  repara- 
tion to  the  Public  Justice  of  this  land,  to  giv< 
and  adjudge  Mr.  Lilburn  exemplary  and  pro< 
portionable  damages,  to  be  levied  out  of  th< 
estates  of  his  unjust  and  malipious  Judges 
through  whose  injustice  he  not  only  sufferec 
such  cruelties  for  three  years,  that  not  one  o 
them  would  have  suffered  the  Uke,  nor  receivec 
one  of  his  stripes  for  many  thousands ;  but  los 
his  trade  and  Uvelihood. 

The  judicial  law  was  blood  for  blood,  an  cyt 
for  an  eye,  tooth  for  tooth,  &c.  Daniel's  ac 
Gusers  were  cast  into  the  den  of  lions,  wit! 
their  wives  and  children,  though  Daniel  lm<I  n( 
hurt  by  a  miracle  of  mercy ;  by  the  equity  anc 
morality  whereof,  Mr.  Lilburn  ought  to  havt 
good  and  proportionable  reparation  out  of  thi 
estates  or  his  unjust  judges  and  tormentors 
who  sought  for  his  blood :  but  that  God  pre 
served  him  by  his  eKtraordinary  love  and  fa 
votir. 

That  all  drooping  spirits  may  chear  up  an< 
be  encouraged,  that  Justice  wiU  run  down  lik 
u  mighty  stieam,  when  it  shall  be  execute* 
upon  tlie  greatest  offenders :  as  now  there  i 
good  hopes  that  Mr.  Lilburn  shall  by  ordinauc 
of  parliament  have  speedily  pood  damages,  an 
swerable  to  his  great  sufferings,  ordered  an 
adjudged  him,  to  be  raised  out  of  the  estate 
of  his  unjust  judges,  that  may  be  paid  unt 
him  without  further  expence,  who  hath  ]bee 
at  such  extraordinary  charges  about  the  sain< 
that  so  his  reparation  may  be  not  only  just,  hi 
seasonable,  bv  which  he  shall  be  obliged  t 
venture  his  life,  and  all  tliat  is  dear  to  him,  8 
formerly  he  hath  done,  for  his  honourabl 
judges  in  parliament  assembled. 

Whereupon  the  Lords  made  the  followin 
Order: 

'  Die  Veneris,  13  Feb.  1645. 
'Whereas  the  cause  of  John  Lilburn,  gen 
'  caine  this  day  to  a  hearing  at  the  bar  by  h 
'  counsel,  being  transmitted  from  the  house  t 

<  commons,  concerning  a  Sentence  pronounce 

<  against  him  in  the  Star-Chamber,  13  Fe) 

*  anno  13  Car.  rcg.  and  after  an  examinatio 
'  of  the  whole  proceedings,  and  a  due  cons 

<  deration  of  the  said  Sentence;  it  is  this  ds 

<  adjudged,  ordered,  and  detentuned  by  tl 
^  lords  in  parliament  assembled.  That  the  sa: 

*  Sentence,  and  all  proceedings  thereupon,  sbs 

<  forthwith  be  for  ever  totally  vacated,  oblite 

<  ated,   and  taken  off  the  file  in  all  cour 
'  where  they  are  yet  remaining,  as  illegal,  an 

<  most  unjust,  against  the  liberty  of  the  sul 

*  ject,  and  law  of  the  land,  and  Magna  Chart 
'  and   unfit  to  continue  upon  record :    At 

*  that  the  said  Lilburn  shall  be  for  ever  al 

*  solutely  freed,  and  totally  dischai^ged  fro 

<  the  said  Sentence,  and  all  proceedings  ther 
'  upon,  as  fully  and  amply,  as  though  never  ei 

*  such  thing  had  been.     And  that  all  estre 

*  and  process  in  the  court  of  Exchequer,  i 
'  levyhtg  of  any  Fine,  (if  any  such  be)  shall  I 
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*  wholly  cancelled  and  made  void ;  any  thing 

*  to  the  contrary  in  any  wise  notwithatandins. 

<  JoH.  Browke,  C7.  Pari: 


But  not  assigning  me  any  reparations  in  that 
Decree  (the  doing  of  which  the  hou»e  of  com- 
mons left  unto  Uiem,  and  the  lords  according 
to  former  cu&tom  looked  upon  to  be  tbeir  right 
in  law  to  do),  I  prayed  (heir  assigning  me  par- 
ticular reparations  according  to  law  and  justice, 
out  of  the  estate^  of  my  unjust  judges,  that  had 
done  ine  so  much  wrong ;  upon  which  new  ad- 
dresb  to  tliem,  they  did  upon  the  5th  of  Marcli, 
1645,  order  and  decree,  and  assigned  to  be 
paid  unto  the  said  John  Lilburn,  the  sum  of 
2,000/.  f(>r  ivis  reparations,  wliich  for  many 
reasons  (as  their  being  aiding  in  the  wars  to  the 
king,  &c.),  they  fixed  upon  the  estates  real  and 
j»ersoi\al  of  Francis  lord  Cottingtou,  sir  Francis 
Windebank,  and  Jame^  Ingram,  late  Deputy- 
Warden  of  the  Fleet ;  and  afterwards  by  ano- 
ther Decree  for  the  present  levying  thereof,  out 
of  their  lands,  at  eight  years  purctiase  (as  they 
were  before  the  wars),  with  the  allowance  of 
interest  at  8/.  per  cent,  per  aim.  in  case  of  ob- 
struction; for  all  or  any  part  of  it:  and  to  this 
purpose  caused  an  Ordinance  to  be  drawn  up, 
which  fully  passed  their  house  the  13,  20,  aud 
27th  of  April,  1646,  and  afterwards  trans- 
mitted it  to  the  house  of  commons,  where  by 
reason  of  my  bloody  adversary  old  sir  Henry 
Vane's  interests,  and  of  my  imprisonment  by 
Manchester's  means  in  the  Tower  of  London, 
it  lay  asleep  till  the  Ut  of  August,  1648,  at 
which  time  7  or  8,000  of  my  true  friends  in 
London,  signed  and  caused  to  be  delivered  a 
Petition  to  the  House  of  Commons  for  my  li- 
berty, and  the  passing  of  the  said  Ordinance. 
•Whereupon  the  house  made  this  Order  : 

'  Die  Martis,  1  August!  1648.     Sir  John  May- 

*  nard,  sir  Peter  We ntworlh,  lord  Carre,  col. 

*  Boswel,  col.  Ludlow,  Mr.  Holland,  Mr. 

*  Copley. 

*  It  is  referred  to  this  committee,    or  any 

*  five  of  them,  to  consider  how  colonel  John 
'  Lilbum  may  have  such  satisfaction  and  allow- 

*  ance  for  his  sufferings  and  losses,  as  was  for- 

*  merly  intended  him  by  this  house.  * 

'  Henky  Elsyngc,  CI.  Pari.  Dora.  Com.* 
Upon  which  Order  I  got  the  Committee  to 
meet,  and  preferred  a  Petition  to  them.  Upon 
which  Petition,  the  Parliament  having  disposed 
of  all  that  part  of  the  lord  Cottington's  £state 
that  I  should  hare  had,  unto  the  lord  Say,  and 
also  compounded  with  sir  Francis  Windebank's 
beir;  the  said  committee  were  pleased  to  fix  it 
entirely  upon  the  Lord-Keeper^s  estate,  as  the 
principal  guilty  man  ;  of  which,  when  th^  young 
lord  Coventry  his  son  and  heir,  heard  thereof 
in  France,  he  came  posting  to  England  as  in 
amaze,  Ibaring  what  such  a  precedent  might 
bring  upon  him,  if  his  fiither's  Estate  (then 
dead)  should  be  compelled  to  make  me  satis- 
fiictioD ;  he  being  so  capital  in  injustice,  that 
if  that  course  should  he  taken,  liis  estate  left 
Uni  by  his  father  (if  it  were  trebled)  would  not 
i^ciify  fi)r  his  father's  palpable  injustice  com- 


mitted in  his  life-time.  And  Manchester  being 
in  the  said'Bryers  i%ith  his  father,  being  as  un- 
just as  the  other,  and  having  a  brother,  viz. 
Geoi^ge  Montague,  and  other  considerable  in- 
terests in  the  huu^  of  commons,  so  plied  their 
friends  there,  that  they  put  a  stop  to  the  second 
reading  of  the  aforesaid  Ordinance.  V.'hich  I 
first  fully  understood  by  the  Speaker's  means, 
then  my  great  pretended  friend,  who  one  day 
began  to  reason  with  a  member  of  the  house 
(and  my  special  friend)  about  the  unreason- 
ableness^  fix  my  reparations  upon  the  Estate 
nf  the  deceased  lord  Coventry ;  nay,  or  to  give 
me  any  reparations  at  all  out  of  the  estates  of 
those  persons  that  did  me  wrong,  for  fear  the 
precedents  in  time  might  reach  to  themselves: 
'  For  sir,'  said  the  Speaker,  as  the  member 
told  me,  *  if  my  son  and  heir  should  be  hable 
'  in  law,  to  make  satisfaction  to  all  those  men 

*  (out  of  that  estate  I  should  leave  him)  that  f 

*  have  in  the  eye  of  the  law  wronged  (by  siguii^ 
'  Warrants,  Orders,  and  Decrees,  by  the  com- 
<  mand  of  my  superiors)  he  would  soon  be  a 
'  beggar,  although  I  should  leave  liim  5  or 
'  6,000/.  per  annum;'  and  therefore  desired  the 
said  member's  concurrence  with  him.  And  for 
the  clamorous  importunity  (as  they  called  it) 
of  me  and  my  friends,  to  give  me  reparations ; 
but  yt:t  to  do  it  in  such  a  way,  that  the  pr^e- 
dene  might  not  in  future  make  tliemsclves  smart 
for  their  injustice  to  particular  men.  Of  which, 
when  the  said  member  told  me,  he  said,  diey 

'were  resolved  to  make  the  commonwealth  my 

{)ay- master  out  of  the  public  Treasury,  and  co- 
our  over  the  justness  of  it  with  this  prc- 
teijce,  *  1  hat  Cottiucton's  estate,  &c.  fonnerly 
'  assigned  me,  they  had  since  disponed  of  for 
'  the  commonwealth's  use  to  the  lord  Say;  and 
'  therefore  now  it  would  be  no  injustice  to  the 
'  commonwealth  (akhough  in  the  Star-Cbam- 

*  ber  it  never  wronged  me)  to  pay  me  my  repa- 
'  ration.'  And  so  finding  I  was  like  to  be  baf- 
fled, I  delivered  the  under- written  to  every  in- 
dividual member  of  the  honourable  house  of 


"  The  Humble  Rem  em  be  ance  of  lientenaot 
'<  Colonel  John  Lilbum,  Sept  4, 1648. 

"  Honoured  sir;  Vouchsafe  to  take  notice, 
and  seriously  to  consider.  That  the  first  wetL 
this  present  parliament  sat,  which  is  now  almost 
full  8  years'ago,  I  presented  an  humble  Petition 
to  the  house  of  commons,  for  justice  and  right 
against  the  cruel  Judges  of  the  High-Commie- 
sion-Couit,  and  the  Star>Chamber ;  and  I  l»3d 
the  honour  (the  same  day  it  was  presented)  to 
be  one  oi  the  first  prisoners  in  England  thst 
was  set  at  liberty  b^  this  parliament,  and  alyi 
received  a  speedy,  full,  fair,  and  candid  pro- 
ceeding, in  the  hearing  and  examining  lay 
tyrannical  sufiferings :  But  by  reason  of  multi- 
plicity of  public  business,  and  other  ereat  ob- 
structions, I  have  not  as  yet  been  able  to  at- 
tain to  the  full  end  of  my  legal  and  just  expec- 
tation and  right,  viz.  reparations  for  my  k>ng« 
sad,-  and  tormenting  sufferings,  by  the  foresaid 
unjust  aud  unrighteous  Judges. — Be  pleased 
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*  ed  of  tlie  use  of  two  ofto  fJng^s) :  Alf  which; 

*  with  much  more,  too  tedious  to  be  here  iA- 

*  seited,  was  fully  proved  b^  suftcient  WiliieMfes,' 

*  before  a  ^^oromittee  ot  yotir  house,  where^^f 
^  Mr.  Fraocis  Rouse  bad   t3ie  chaif ;    upon* 

<  whose  Report  made,  May  4, 1641,  yotir  hotne 
'  voted,  '  that  tlie  Sentence  iH  the  Star-Cliaitt- 
* '  ber  given  against  the  said  John  Lilburn,  andf 
'  *  all  the  proceedings  ttiereupon,  was  illecnl, 

*  *  and  against  the  Liberty  of  the' subject,  ana 

*  *  also,  bloody,  wicked,  cruel,  barbarous,  an(f 
'  *  tyrannical ;  and  that  he  oUght  to  have  goo'(f 

*  <  reparations  thereibre.'     Which  Votes,  hf 

*  reason  of  maltiplicity  of  business  in  your 
'  house,  cost  your  Petitioner  some  years  of  itai-' 
'  portunate  and  chargeable  attendance  to  get 
'  them  transmitted  to  the  Lords ;  which  wW 
'  obtained  in  February,  1645,  the  13th  daj  of 

[ '  which  month,  your  Petitioner's  whole  caUae 
I  ^  was  effectually  opened  at  the  lords  bar,  by  his' 
'  learned  counsel,  Mr.  John  Bradshaw  aud  Mr. 
'  John  Cook ;  and  there  every  particular  again' 
'  proved  upon  oath,  by'  te^tiibony  c^p6op{6  6t 

*  very  good  quality,  wliereupon  they  concurrM*^ 
1^ '  in  all  things  with  the  house  of  commons,  0i>^-' 

ing  in  the  matter  of  Repieii^tion;  hot  updb 
, '  the  delivefy  of  a  trtie  Narrtitive,  (whieh  y«ir[ 
>  <  petitioner  wiih  his  own  hands  in  t%e  sattie* 

<  month  delivered  unto  evety  individual  lord)' 
I*  they  made  a  further  Decree^  that  your  Peii- 

'  tioner  should  have  2,000/.  reparations  out  o^ 
'  the  estates  of  the  said  lord  Gottington,  sfar' 
'  Francis  Windebank,  and  James  Ingraifi.  (Hr* 
'  the  reasons  aUedged  in  att^ OiHilnance  which* 
'  they  passed  in  April,  1646,  find  transmilt^] 
'  to  your  house ;   where  it  hkth  lain  dormant' 

*  ever  since,  and  is  now  referred  to  the  consi- 

<  deration  of  this  honourable  Committee. 
'  Now,  forasumch  as  by  the  judicial  Uws  Of 

'  God,  which  are  the  pure  laws  of  right  reasoii, 

*  he  that  wilfully  hurteth  his  neiriibouris  bound' 
'  to  the  performance  of  these  five  thin^ :  IJ 
'  *  If  it  b^  a  blemish  or  wound,  like  for  like^  or 
'  *  to  redeem  it  with  money,  thereby  to  ssitisfy^ 
' '  him  for  his  wound.    2.  Fo^  his  pain  and 

<  *  torment.  3.  For  the  healing.  4.  For  his] 
< '  loss  of  time  in  his  calling.  5.  For  tlie  shame' 
' '  and  disgrace  :'    All  which  are  to  be  consi-] 

<  dered  according  to  thii' quality  of  thfe  person* 

<  damnified  :  Which  reparations  are  to  be  oaid' 

*  out  of  the  best  of  the  goods  of  hiiil  that  duni- 
'  nifted  him,  and  that  without  delay. 

<  And  as  the  law  of  God,  so  the  laws  of  thk' 
^  nation  do  abhor,  and  have  severely  jitmi^hed^^ 

*  above  all  persons.  Judges,  many  tiiiies  with  the* 

*  loss  of  their  lives  and   estates,  who  under^ 

*  colour  of  law  have  violated  their  oaths,  and* 
'  destroyed  the  lives,  liberties  and  ptoperties  of 
'  the  people,  whom  by  laiv  they  should  have' 

*  preserved :  a«  may  be  instanced  by  the  44' 
'  Judges  and  Justices  hanged  m  one  year  by' 
'  king  Alfred  ;   divers  of  tliem  for  less  crimes* 

*  than  hath  been  done  in  the  rase  of  yourPeti- 

<  tioner ;    as  may  be  read  in  the  Law- Book 

*  called.  'The  WTirror  of  Justice,'  p  239,  240, 

*  241,  &c.  translated  and  reprinted  this  very 

*  parliament :  And  by'  Justice  Thorp,  in  £dw. 
4t 


tlso  favourably  to  take  nociee^  Thst  upon  the 
1st  August  last,  there  was  an  humble  Petition 
presented  to  the  honourable  house  of  cothmons, 
subscribed  by  many  thoosaiids  of  honest  citi- 
sens,  6cc*  humbly  to  desire  you  to  put  me 
in  full  possession  of  all  your  by- past  just  Votes 
about  my  foresaid  sufferings.  Upon  reading 
and  debating  of  which  Petition,  as  m  answer  to 
that  particular  of  it,  your  house  were  pleased 
to  make  this  ensuing  order : 

'  Die  Martis,  1   Augusii,  1648.  Lord  Carre, 

*  Sir  John  Maynard,  Sir  Peter  Wentworth, 

*  Col.  Boswel,  Col.  Ludlow,  Mr.  Copley, 
'Mr.  Holland. 

'  It  is  referred  to  this  Committee,  or  any  five 
'  of  them,  to  consider  how  Colonel  John  Lil- 
'  bum  may  have  satisfhction  and  allowance  for 

*  bis  sufferings  and  losses,  as  was  formerly  in- 

*  tended  him  by  his  house.  * 

*  Ueiirt  £iAy»GE,  CUr,  Dom.  Com.* 
Unto  which  said  Committee  at  tl)eir  first 
sitting,  I  presented  a  Petition ;   the  Copy  of 
which  thus  foUoweth : 

'  To  the  Honourable  the  Committee  of  the 
'  House  of  Commons,  appointed  to  consider 

*  of  Lieut.  Col.  Lii  burn's  Business,  in  refer- 
'  ence  to  the  Star-Cliamber;  The  Humble 
'  Petition  of  Lieut.  Col.  Joum  Lilburn. 

*  Sheweth ;  That  besides  your  Petitioner's 

*  sufferings  by  reason  of  his  banishment  into  the 
'Low-Countries,  be  was  first  committed  by 
'  Dr.  Lamb,  Gwyn,  Aylet,  1637,  and  afterwards 
'  bad  three  years  imprisonment,  in  the  common 
'  gaol  of  the  Fleet,  being  whipped  from  Fleet- 
'  Bridge  to   Westminster,  and   enduring  tHfe 

*  cruel  torment  of  above  500  stripes  with  knot- 
'  ted  cords.  Afterwards  being  set  in  the  pil- 
'  lory  for  the  space  of  two  hours,  and  by  James 

*  Ingram,  deputy-warden  of  the  Fleet,  gagged, 

*  tearing  his  jaws  almost  in  pieces,  without  or- 
'  der ;    which  Sentence  was  given  by  lord- 

*  keeper  Coventry,  earl  of  Manchester,  lord- 

*  privy-seal,  lord  Newburgh,  sir  Henry  Vane, 
'sen.  lord  chief-justice  Bramston,  and  judge 
'  Jones.  And  after  the  barbarous  execution 
'of  this  Sentence,  being  April  18,  1638,  the 
'  said  lord  Coventry,  archbishop  of  Canterbury, 
'  bishop  of  London,  earl  of  Manchester,  earl 
'  of  Arundel,  earl  of  Salisbury,  lord  Cottiitgton, 
'  lord  Newburgh,  secretary  Cook,  and  Wmde- 

*  bank,  passed  another  Sentence,  in  effect  for 
'  the  stamngof  your  petitioner,  and  for  jthe  tor- 
'  mentang  of  him  with  irotts  upon  hands  and 
^  legs  both  night  and  day  ;  and  by  keeping  him 

*  close  in  the  common  gaol  of  the  Fleets  from  the 
'  itpeech  of  anyY)f  his  friends :  All  which  was  ex- 

<  ecuted  with  the  greatest  cruelty  that  could  be 

<  for  the  space  of  almost  3  years  together,  to  the 
■  apparent  hatanl  of  his  hfe,  both  by  starving 
'him  (which  was  with  aU  art  and  industry  seve- 

<  ral  ways  attempted) ;  and  also  by  several  as- 

<  sanlts  made  upon  him  by  the  said  Warden's 

*  man  (instigated  thereunto  by  the  said  De- 

*  puty-Warden,  to  ttie  maiming  and  wounding 

*  him,  whereby  to  this  day  he  is  totnlly  depriv- 

VOU  III. 
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<  upon  urgent  occasioiiSy  are  much  eoumgled 

<  and  altered  from  the  condition  they  were  in 
'  in  1646f  when  the  lords  ordered  jour  Peu« 

*  tioner  2,000  marks  out  of  them ;  and  for  that 

<  the  estate  of  James  Ingram  cannot  be  farad, 
'  nor  at  present  come  by :   Yoar  Petitiooer, 

<  therefore,  most  bumbly  prayetb,  that  the 
^  greatest  part,  if  not  all  your  Petiuooo^'s  Re- 

*  paratioos,  may  be  fixed  upon  the- said  nov 

*  lord  Coventry's  estate,  to  be  immediately 
'  paid  your  Petitioner ;  or  c  Ise  that  his  rents, 

*  and  the  profits  of  his  woods  and  goods,  may  be 

*  seized  in  tlie  respective  counties  where  Ujcy 

<  lie,  for  the  satisfyuig  thereof;  that  your  l*cli- 

*  tioner  may  no  longer  run  the  hazard  of  ruin 
'  to  him  and  bis,  by  tedious  delays,  having  aJ« 

*  ready  contracted  the  debts  of  many  hundred 

*  pouiids,  occasioned  by  the  chargeable  prose- 

<  cution  hereof.  And  tlmt  if  you  sliali  think  fie 
'  to  conjoin  any  other  with  him,  that  it  may  be 

*  principally  the  judges  of  the  law ;   who  ought 

<  to  have  heen  pilots  and  guides  unto  the  rest 
^  of  the  judges  of  that  court,  who  were  lords, 
'  and  persons  not  knowing  the  law.     And  yotir 

*  Fetiiioner  &hall  ever  pray,  &c. 
John  LiiBr»y.'^ 

'*  After  the  readins;  of  which,  they  entered 
into  a  serious  debate  of  the  whole  bosmess,  and 
thereupon  passed  several  Votes  to  be  heads  of 
an  Ordinance,  to  be  drawn  up  and  reported  to 
the  house,  by  the  right  hon.  the  lord  Carr, 
chairman  to  t-lie  &aid  committee;  wIk>  accord' 
ingly  reported  the  Proceedings  and  Votes  of 
the  said  cummittte  to  your  house,  «hr>  approv- 
ed of  the  said  Votes,  and  ordered  anUrdmance 
to  be  presented  to  the  house  consonant  there- 
unto, which  was  accordingly  doue  by  the  lord 
Curr  ;  which  Ordinance  hath  been  once  read 
'in  your  house:  The  copy  of  which  thus  fol- 
lows : 


^  3's  time,  who  was  condemned  to  death  for  the 

*  violation  of  .his  oath,  for  taking  small  sums  of 

*  money  in  causes  depending  before  him ;  as 

*  appears  in  th$  third  Part  of  Coke's  Institutes, 
'  fol.  155, 15^.  And  by  the  Lord  Cluef  Justice 
^  Tresilian,  &c.  who  in  iullrparliameot  in  Uich. 
'  1*8  time,  was  attached  as  a  Traitor  in  the 
'  forenoon,  and  had  his  throat  cut  at  Tyburn  in 

*  the  aflernoon, '  because  be  had  given  it  under 
'  Vhis  hand,  that  ttje  kingmightcreate  unto  him- 

*  '  self,  at  bis  pleasure,  another  rale  to  walk  by, 
^ '  than  the  law  of  the  land  prescribes  him  ;*  as 
'  appears  by  the  Parliament  Records  in  the 
'  Tower,  by  many  of  your  own  Declarations, 

*  and  also  by  the  Chronicles  of  England. 

*  Now,  for  as  much  as  your    Petitioner's 

*  suOerings  have  been  unparalleled,  and  his 
*. prejudice  sustained  thereby  altogethemmre- 

*  parable,  having  lost  his  limbs,  &c.      Andfor- 

*  asmuch  as  by  the  law  of  God,  nature,  and 
'  iiatij^ns,  reparations  for  hurts  and  damages 
f  received,  ought  to  be  satisfied  as  far  as  may 
'  be  in  all  persons,  though  done  by  accident, 
'  and  not  yitentionally,  and  though  through  ig- 
^norauce:  much  more  when  the  persons  of- 
^  fending  did  it  knowii^ly,  and  on  purpose,  in 

*  the  lace,  nay,  in  spite  of  the  fundamemal 
^laws  of  the  land,  which  they  were  sworn  to 

*  pireserve  :  And  for  that  the  reparations  in  tlie 

*  said  ordinance  assigned  do  scarce  amount  to 

*  what  your^Pctitioner  spent  in  his  three  years 

*  sad  captivity,  and  his  now  almost  eight  vears 

*  chargeable  attendance,  in  suing  for  it,  besides 
'  the  loss  of  a  rich  and  profitable  trade  lor  ele- 

*  ven  years  together,  and  his  wounds,  torments, 

*  smart  and  disgrace,  sustained  by  his  said  ty- 

*  ranuical  sentences. 

*  He  therefore  humbly  prayeth  the  favour 
*andjusticeof  this  honourable  Committee  for 
'  some  considerable  augmentation  of  his  said 

*  lleparations ;  and  the  rather,  because  his  fel- 

*  low- sufferer,  pr.  Bastwick,  had  4,000/.  Ue- 
'  *  parations  allotted  him,  whose  sutVerings,  he 

'.submissively  cpnceiveth,  was  nothing  uigh  so 
'^reat,  in  torment,  pain,  and  shame,  as  your 

*  Petitioner's.     And  forasmuch  as  the  now  lord 

*  Coventry,  son  and  heir  to  the  aforesaid  lord 

*  Coventry,  hath  walked  in  his  father's  sief-s,  in 

*  enmity  to  the  jaws,  liberties,  and  friedom  of 

*  the  nation  :  I3y  beinc  in  arms  at  the  bt'ginning 
*.of  the  wars  against  the  parliament,  and  made 

*  his  peace  with  the  earl  of  Essex  for  a  small 
'^matter,  and  hath  since  deserted  the  kingdom, 

*  living  in  France  privately,  receiving  tlie  pro- 

*  fits  of  a  vast  estate  which  his  father  left  him  : 

*  And  forasmuch  as  his  said  father  (the  late 

*  lord  Coventry)  was  the  activcst  man  in  infring-' 

*  ing  the  laws  luid  liberties  of  the  nation  ;  id- 
^  though  a  lawyer  and  judge,  sitting  on  the  su- 

*  preme  seat  of  justice;  and  a  person,  as  is 
'  /;roundedly  conceived,  who  got  a  great  estate 

*  by  corruption,  mid  particulaily  a  man  that 

*  principally  passed,  as  chief  judge  of  the  court, 

*  both  tne  aforesaid  sentences  against  your  Pe- 
'  titiouer :   And  in  regard  the  estate*  of  the 

*  said  lord  Coitin(»ton,  and  sir  Francis  Winde- 

*  bank,  by  subfe<]ucnt  orders  of  bo^h  houses 


'  An  Ordinance  of  the  Lords  and  Commons  as- 

*  semhled  in  parliament,  for  the  raising  of 

*  3,000/.  out  of  the  real  estate  of  the  late 

*  Thomas  lord  Coventry,  late  Lord  Keeper 
'  of  the  Great  Seal  of  £n{;land,  for  and  to- 

*  wards  the  reparation  and  damages  of  John 
'  Lilburn,gent.  which  he  sustained  Ijv  virtue, 
'  and  colour  of  two  Sentences  given  nod 

*  made  against  hhn,in  theluteCnurtof  Star- 

*  Chamber,  the  one  the  13th  Feb.  1C37,  Uic 

*  other  the  18th  April,  1C38. 

'  Whereas  the  cause  of  John  Lilbum  eent. 

*  concerning  two  Sentences  pronounced  against 

*  him  in  the  late  court  of  Star-L  hamber,  13th 

*  of  February,  13  Car.  regi*,  and  18ih  of  April, 
'  14  Car.  regis,  were  voted  the  4tii  of  May 
'  1(341,  by  the  house  of  commons,  t»  beilleftal, 
'  and  against  the  liberty  of  the  subject,  and 
'  also  bloody,  wicked,  cruel,   barbarous,  and 

*  tyrannical,  which  were  transmitted  from  the 
'  said  house  of  commons  unto  ibe  huu^e  of 
'  lords  ;  who  thereu;  on,  by  an  order  or  decree, 
<  by  them  made  13th  of  Feb.   16 1^,  adjudceil 

*  and  declared  the  said  proceediagi  of  the  said- 
'  Star-chamber,  againsi  the  said  John  Lilbiirn, 

*  10  be  illegjAl  and  mo6t  uojiut,  aud  a^jMist  the- 
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*  liberty  of  the  subject,  and  Magna  Charta, 
*'and  uoiirto  continue  npoq  record,  &c.     And 

*  by  another  order  or  decree,  made  by  them 

*  the  said  lords  the  5th  of  March  1645,  they  as- 

*  signed  to  be  paid  onto  the  said  John  Lilbum 

*  the  sum  of  2,000/.  for  his  reparations ;  and 
**the  said  house  of  peers  then  Hxed  that  sum 

*  upon  the  estates  real  and  personal  of  Francis 
'  lord  Cottington,  sir  Franas  Windebank,  and 

*  James  Ingram  ♦>  late  deputy-warden  of  the 

*  Fleet :  and  afterwards  for  the  present  levying 

*  thereof,  with  allowance  of  interest,  in  case  o\ 

*  obstnictioDS,  while   the  same  should   be  in 

*  levying,  and  of  such  parts  as  should  not  be 

*  forthwith  levied ;   the  said  house  of  peers  did 

*  cause  an  ordinance  to  be  drawn  up,  and  pass- 
'  ed  the  same  in  their  house,  the  27th  of  April 

*  1646,  and  afterwards  transmitted  the  same  to 

*  the  house  of  commons  for  their  concurrence; 

*  with  whom  it  yet  dependeih.  And  forasmuch 
**as  since  that  transmission,  all,  or  the  greatest, 

*  of  the  estates  of  the  said  lord  Cottington,  and 

*  sir  Francis  Windebank,  is  since  by  both 
*•  booses  disposed  of  to  other  uses ;  and  the 
*-  estate  of  the  said  James  Ingram  is  so  small 
'  and  weak,  and  so  entangled  with  former  in-' 

*  cumbrances,  that  it  can   afford   little  or  no 

*  part  unco  the  said  John  Lilburn  of  the  said 

*  reparations :    And  for  that  the  said  late  lord 

*  Coventry  was  the  principal  judge,  and  cliief 

*  actor,  in  giving  of  both  the  said  illegal  Sentences 

*  in  the  said  court  of.  Star-Chamber ;   and  for 

*  the  barbarous  inflicting  of  punishments  there- 

*  npon.  Therefure,and  for  satisfaction  of  the  said 

*  S,000/.  and  fur  the  increase  of  reparation  unto 

*  the  said  John  Lilbum  for  his  extraordinary 

*  wrongs,  sufferings,  and  losses  thereby  sustnin- 

*  ed,  and  the  hmg  time  hitherto  elapsed  v^  it hout 
'  any  satisihctiou ;    the  lords   and   commons 

*  assembled  in  parliament  do  ordain,  and  be 

*  it  l»reby  ordained  by  the  said  lords  and 
'confmons,  and  by  authority  of  the  same ;  That 

*  the  said  Jolm  Lit  bom  shall  receive  the  sum  of 

*  3,000/.  out  of  all,  or  any  the  manors,  mes- 
'.  suages,  lands,  tenements,  and  hereditaments, 

*  whereof  he,  the  said  late  Thomns  lord  Coven- 

*  try,  or  any  other  person  or  persons  to  or  for 

*  his  use,  or  in  trust  for  him,  was  or  were  seized 

*  in  fee-simple,  or  fee-tail,  or  otherwise,  at  the 
^  time  of  the  said  sentences  or  decrees,  or  of 

*  either  of  them,  in  the  said  late  court  of  Star- 
'  Chamber,  or  since  within  the  kingdom  of  £ng- 

*  land,  or  dominion  of  Wales,  any  order  or  or- 

*  dioance  heretofore  made  by  either  or  both 

*  bouses  of  parliament  for  the  employment  of 
^  the  estate  of  the  said  late  Thomas  lord  Coven- 


-  ♦  *  But  the  lord  Roberts,  the  lord  Wharton, 
*■  &c.  told  me  several  times,  if  their  estates  had 

*  not  been  under  sequestration  by  ordinance  of 

<  parliament,  they    would  never    have    gone 

<  about  to  hx  my  reparations  by  ordinance, 

<  (which  they  must  needs  then  do,  to  take  off 

*  tbe  sequesiratidn)  bat  have  issued  out  a  dc- 
'  cree  and  extent  under  the  Great  Seal,immedi- 

*  ately  to  have  put  me  in  present  possession  of 
\  my  ^fOOO/.  which  they  said  was  thair  r i^bt  by 
•law  to  do/ 


'  try  to  the  contrary  hereof,  in  any  wise  not- 

*  withstanding.     And  for  the  more  speedy  levy- 

*  ing  of  the  said  sura  of  3,000/.  it  is  further  or- 

*  dered  and  ordained,  that  the  several  and  re- 
'  spective  sheriffs,  of  the  several  and  respective 

*  counties  within  England  and  Wales,  wherein 

*  any  o(  the  s«iid  lands,  tenements,  or  heredita- 

*  ments  do  lie,  shall  forthwith  Upon  sight,  and 

*  by  virtue  of  this  ordinance,  caus^  an  inquisi- 
^  lion  to  be  made  and  taken,  by  the  oaths  of 

*  19  or  more  lawful  men,  where  the  same  lands 

*  do  lie,  and  what  the  same  are  and  do  contain, 

*  and  of  the  clear  yearly  value  thereof,  over  and 
'  above  all  charges  and  reprises:  and  after  such 
'  inquisition  so  made  and  taken,  the  several  and 

*  respective  sheriffs  jhall  deliver  unto  the  said 
'  John  Lilburn  true  copies  in  parchment  of  the 

*  same  inquisitions  by  them  taken,  and  shall 
'  then  also  deliver  unto  the  said  John  Lilburn 

*  the  said  lands,  tenements,  and  hereditaments, 

*  which  shall  be  so  comprised  or  mentioned  in 
'  the  said  inquisitions,  to  have  and  to  hold,  to 
'  him  the  said  John  Lilburn,  and  his  assigns, 
'  without  impeachment  ot  waste:   and  until  ha 

*  shall  have  received  out  of  the  issues  and  pro- 

*  fits  thereof  (to  be  estimated  according  to  the 
'  yearly  values  contained  in  the  said  inquisi- 
'  tions)  the  said  sum  of  3,000/. ;  together  with 

*  all  reasonable  charges  and  expences  to  be  sus- 
'  tained  from  henceforth  for  obtaining  the  said 

*  sum  of  3,000/.  And  all  and  every  the  said 
'  several  and  respective  sheriffs,  and  all  other 

*  person  and  persons  whatsoever,  that  shall  any 

*  ways  act  or  assist  in  obedience  to  this  ordi- 

*  nance,  according  to  the  true  intent  and  raean- 

*  ing  tliereof,  shall  be  therefore  defended  and 
'  kept  harmless,  by  the  aurhority  of  both  houses 

*  of  parliamenr.' 

Be  pleased  to  take  further  notice  that  after 
the  foresaid  Ordinance  was  once  read,  it  came 
to  a  debate  in  your  house  for  to  be  read  the  se- 
cond titne,  which  was  carried  in  the  negative  by 
a  majority  of  voices ;  and  I  cannot  but  apprc* 
hend  that  there  were  divers  in  the  house  unsa- 
tisfied in  the  ordinance  itself,  in  regard  the 
house  was  divided  upon  the  debate  and  vote, 
which  I  cannot  but  apprehend  must  flow  from 
one  of  these  two  considerations :  First,  either 
because  that  the  whole  reparations  is  fixed  upon' 
the  lord  Coventry's  estate  singly,  who  had  man^ 
co-partners  in  the  sentences,  and  who  also  i8 
may  be  supposed  hath  expiated  his  crim^  by 
his  death.  Or  else,  secondly,  because  in  some 
men's  thoughts,  some  of  my  late  actions  are,  or 
have  been  so  evil  in  themselves,  that  they  may 
seem  to  them  to  over-balance  the  merits  of  all 
my  ancient  sufferings. 

However,  on  my  presenting  my  Reasons  to 
the  house  for  readmg  it,  my  Ordinance  was  call- 
ed for  to  be  read  the  second  time,  which  EU 
synge  the  clerk  pretended  he  had  laid  ready 
upon  the  table  before  him  ;  but  what  betwixt 
his  knavery,  old  Henry  Vane's,  the  Speaker's,  ^ 
and  young  Montague's,  my  Ordinance  was 
stolen,  and  could  never  after  be  found :  so  that 
I  was  sent  to  out  of  the  house  to  get  another  fair 
copy  writ  over  presently ;  which  being  long  % 
iomy  my  firieiids  went  away^  not  expecting  it* 
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wonLd  any  more  be  meddled  with  that  day*  so 
that  when  most  uf  tliem  were  gone,  my  advcF- 
saries  took  the  advautHge  to  cull  for  it,  and  ii) 
«  tljiD  house  read  it  tlte  ^cond  time,  and  upon 
d/?bate  threw  it  out  gf  doors;  and  at  present  to 
stop  my  mouth,  voted  me  300/.  ready  uwney 
(^  tht-y  pretended)  out  of^ir  C^iaries  j^eroisise's 
Composition^  to  enable  me  fbr^ present  subsist- 
ence, and  to  I'oJlow  my  business;  and  uls^  t^s4e 
tiiisfurtber  Order: 
<  Die  Martis,  Sept.  5, 1648.  Ordered  by  the 

*  commons  assembled  in  parliament,  that  the 

*  sum  of  3,000/.  be  allo^ved  and  paid  unto  lieut. 

*  col.  John  Lilburn^  for  reparation  of  his  da- 

*  mages  sustained  by  colour  of  the  Sentences 
'given  against  him  ^>  the  late  court  of  Star- 

*  Chamber,  vvhe;:e  Wrd  Carr  had  tlie  chair,  with 

*  the  addition  of  sir  John  Drovers,  and  colonel 
'  Itigby,  to  consider  of,  anci  present  to  thb  house 

*  on  Ordinance  fur  settling  of  lands  to  him  and 

*  liis  beirsy  to  t^  value  of  3,QO0/.  fit  12  years 

*  purchase,  out  of  the  e^tfite^  of  new  delinquents 
'  m  the  insurreclioikSi  not  yet  scqvfestered. 

*  H.  Elsyxce,  Cier.  Pari,  Com.  Dam* 
Of  which  wl^en  I  fully  understood,  I  was 
troubled,  but  knew  not  how  to  help  myself;  and 
having  already  met  with  so  many  difficulties, 
and  received  90  many  baffles  as  X  had  done,  I 
t)ioui*ht  it  was  better  (being  almost  wearied  out 
with  struggling)  to  take  half  a  loaf,  thnn  to  go 
'away  without  any  .bread  at  all.  So  after  many 
pietitions  and  letters  to  the  sequestrators,  Ike. 
the  committee  caused  an  Ordinance  to  be  draw  n 
»p. 

But  when  my  Ordinance  came  to  the  lords, 
t|iey  disabled  ine  to  cut  down  any  more  timber 
^es  than  what  were  already  felled,  whicii  I 
judged  filter  for  me  to  content  myself  with,  than 
to  struggle  any  longer  to  get  it  pass,  as  the  house 
of  commons  Lad  sent  it  up.  So  tlie  lords  in 
two  or  three  days  disputclicd  it,  and  sent  it 
down  to  the  house  of  commons  for  their  concur- 
rence, according  to  those  abridgments  they  had 
made  ill  it :  and  taking  my  opportunity  to  speak 
to  th^se  in  the  house  of  commons  I  hud  interest 
in,  I  mtreaied  thi^m  to  dispute  it  no  more,  but 
^ass  it  as  the  lords  liad  gelded  it ;  and  accord* 
muly  Uiey  did ;  the  Copy  of  which  thus  follow- 
€th: 

'  Die  Jovis,  31  Dec.  1048.  An  Ordinance 
'  of  the  loids  and  commons  assembled  in  par- 
'  Jiameut,  for  raising  of  3,000/.  out  of  the  se- 

*  questered  estates  and  composiitinns  of  sir 
'  Uenrv  Gibb,  knight;   and  »ir  Henry  Belling- 

*  ham,  knight  and  baronet;  and  Thomas  Bowes, 

*  esq.,  lying  and  <being  within  the  county  of 
'  Durhain;  to  be  paid  unto  lieut.  col.  John  Lii- 
*.  burn,  by  the  Committee  of  Sequestrations  of 

*  the  soid  county,  fur  an  i  towards  the  Hepura- 

*  tion  and  Damages  of  the  said  John  Lilburn, 

*  wt'i.ich  hf>  SI. stained  by  virtue  and  colour  of  two 

*  unju<it  Sentences,  or    Decrees,    given    and 

*  made  agaiist^him  in  the  late  Couit  of  Star- 

*  Cha.nber,  the  one  th*  l.Sth  Feb.  1637,  tlie 
<  other  the  18th  April,  1638. 

*  Wuerea<i  the  c^u^e  of  Ijcut.  col.  John  Lil- 
•bum,  concerning  two  Sentences  pronounced 
*:  Sf  ainsi  him  in  the  kie  coiut  of  Star-Cluunber, 


<  the  13th  Feb.  dectioo  ^3  Car.  re^  ind 
'  jthe  18tb  April,  14  Car.  regis,  (which  were 

*  voted  the  4th  of  May,  1^1,  by  the  home  of 

*  commons,  ir>  be  illegal,  and  against  the  libmy 

*  of  the  sul^ect,  and  ahto  bloody,  wicked, cniel, 

*  barbarous  and  tyrannical)  ^ were  traosmiud 

<  from  the  said  house  of  coaimoas  anto  tiie 
'  house  of  lords;  in  which  the  house  of  peen 
^  concurred  in  judgment ;  and  the  19tb  Feb. 

<  1645,  declared  the  said  pn>cee(tiogs  of  tlie 

<  said  Star-Chamber,  a^)st  tlie  said  John 
'  Lilburn,  to  be  illegal,  most  unjust,  aod  sgatnst 
'  the  liberty  of  the  subject,  and  law  oftheUiiii, 
'  and  Magna  Charta,  and  unfit  to  coatiioe 

<  upon  record,  &c.    The  said  lords  and  ana* 

*  mons  taking  into  thetr  serious  comirieraiiM, 
'the   extraordinary  suflferiogs  and  barUroos 

*  tyranny,  that  by  colour  of  the  said  asjoit 

<  decrees  were  inflicted  upon  the  said  lieut.  cai 

<  John  Lilburn ;  and  the  long  tioie  kidwrto 
'  elapsed  without  any  satis&cuon,  do  coocein 

<  it  most  just,  equitable  and  reasonable,  to  n- 

*  pair  him  in  some  considerable  nanoer:  ud 

<  therefore,  in  pursuance  of  two  orders  of  tlie 

<  house  of  conimons,   one-  of  ^  ^d  Ave 

*  1648,  and  the  other  of  the  5th  Sept.  16(8, 
'  have  ordained ;  and  be  it  heneby  ordaiiiedbj 
'  the  lords  and  commons  assembled  in  pi> 

*  liament,  and  by  the  authority  of  the  saise; 

<  Tiiat  the  said  John  Lilburn  shall  bare  and 

<  receive  the  sum  of  3,000/.  to  be  paid  aoto 
'  him  or  his  assigns,  by  the  commitue  of  » 

*  questratinns  for  the  county  of  Durham,  on  of 

<  the  first  profiU  of  the  seque8tere<f  esute, 
'  both  lands  and  goods  of  sir  Henry  Gibb, 
'  knt. ;  sir  Henry  ttellingham,  knight  sod  ba- 

*  ronet ;   and  Thomas  Bowes,  e^q.  lrii|g  a^xj 

<  being  in   the  county  of  Durham,  havir>g  1.! 

<  been  active  in  the  late  Northern  insurrecuoM, 
'  and  aiding  and  assisting  to  the  most  widri 
'  invasion  of  duke  Hamilton.  And  tW  said 
'  committee  are  hereby  authorized  to  fell  alt 
'  such  woods  (except  timber-trees  now  su&d- 

*  ing)  as  may  conveniently  be  spared,  aud  &'>* 
'  standing  upon  the  said  lands  (oralresdv f(U'^  > 
'  or  any  of  them.  And  if  the  said  sir  llew? 
'  Gibb,  sir  Henry  Bellingham,  and  Tbooui 

*  Bowes,  or  any  of  them  shall  compouod  for 
'  their  estate,  so  much  of  the  said  3,000/.  tf 
'  tlien  shall  remain  unsatisfied  shall  be  fu> 

<  unto  the  said  John  Lilburn,  or  his  assigntt"! 

*  out  of  tlieir,  or  the  first  of  tl>eir  coinpositjocjj 

*  And  this  ordinance  or  copy  tbefe<»f,  atrrtW 
'  under  the  hand  or  hands  of  tlie  clerk,  or  ckm> 

*  of  one  or  both  houses  of  parliament,  M  ^^ 

*  a  sufficient  warrant  to  the  said  cooMnittee^ 
'sequestrations  in  the  s«iid  county  of  Durfaint 

*  to  pay  the  said  3,000/.  as  is  before  expresw* 

*  unto  the  said  John  Lilburn  or  his  issjpJJ 

*  aud  likewise  to  indeimiify  and  sare  harmlg 

*  all  and  every  person  or  persons  that  vd 

*  any  way  act  in  the  performance  of  ibe  ^ 
'  intent  and  meaning  of  this  Oidinancf. 

•  Job.  BaowN,  Otr.  ttrlkmtntv^  ^ 

•  H.  Ei.YsiKGE  Cirr.  P*rL Dm.i^ 
Howrrer,  lieut.  cnl.  Lilbornc,  aft^r  j«« 

trouble  and  much  expeuce^got  btttlitde«  t^ 
money  ordered  hiau 
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149.  The  Trial  of  Thomas  Habrisok,  Clerk,*  at  the  KingVP^^iiel^ 
for  a  Misdemeanor  in  speaking  reflecting  Words  of  Judoe 
Hutton:  14Char;-esL  a.d.  1638.  [Cvo.  Car,  503.  Hutt> 
181.  3  Rushw.  Appendix,  268.  Tanners  MSS.  in  Bib.  Bod.^ 


*  Before  this  time,  that  k  to  say,  upon 
'  Thursday  next  after  the  Octaves  of  the  Holy 

*  Trinity  in  the  said  term,  before  our  aovereign 

*  lord  the  king  at  WeBtminster,  upon  the  oath 

*  of  twelve  Jurors,  it  is  presented,  That  whereas 

*  the  coQrt  of  our  lora  the  king  of  Common 

<  Pleas  is,  and  from  the  time  to  the  contrary  of 

*  which  there  is  no  memory  of  man,  hath  been 

<  an  aotient  court  of  record  of  our  said  now 

*  lord  the  king  and  his  progenitors  and  ances- 

*  ton,  kings  and  queens  of  England,  for  the  ad- 

*  ministration  of  justice  to  the  subjects  of  this 

<  kingdom  of  England,  and  others  in  Common 
'Pi»s,   moved   and   arising  through   all  the 

<  kingdom  of  England  :    And   whereas   it  is 

*  against  the  crown  and  dignity  of  the  king's 
«  majesty,  and  against  the  law  and  custom  of 

*  this  kingdom  of  England,  for  any  person  or 

<  persons  to  disturb  the  court  aforesaid,  or  any 

*  Justices  of  the  said  court,  the  said  court 

<  being  open,  and  the  Judges  of  the  said  court 

*  being  present,  and  judicially  sitting  :  And 
^  whereas  Richard  Hutton  knight  is,  and  for 
'  divers  years  now  last  past  hath  been,  and  yet 

<  is  one  of  the  Justices  of  our  said  now  lord  the 

<  king  of  this  court:  nevertheless  one  Thomas 

<  Harrison  of  Creeke  in  the  county  of  North- 

*  ampton,  clerk,  not  having  God  before  his 

<  eyes,  but  by  the  instigation  of  the  Devil 
'  moved  and  seduced,  maliciously  with  himself 

*  imagining,  and  in  his  mind  compassing  by 

*  what  means  he  might,  the  aforesaid  Richard 

<  Hutton  knight,  there  and  then,  and  yet  being 

<  one  of  the  Justices  of  our  said  now  lord  the 

<  king  of  the  Common  Pleas  aforesaid,  many 

<  ways  to  defame  and  scandalize,  and  contriv- 
'  ing  and  maliciously  intending,  as  much  as  was 

*  in  his  power,  to  bnng  the  said  Richard  Hutton 

*  into  scandal,  ignominy,  contempt,  and  vile 

*  character,  and  the  said  Richard  Hutton  of  his 

*  life  and  goods  and  chattels,  lands  and  tene- 

*  ments,  wickedly  and  maliciously  to  deprive ; 

*  as  also  the  displeasure  and  indignation  of  our 

<  said  now  lord  the  king  against  the  said  Richard 

*  Hutton  to  stir  up  and  provoke,  and  using  his 
'  utmost  endeavour  to  make  the  said  Richard 
'  Hutton  be  held  and  esteemed  a  Traitor  as 

*  well  by  our  said  lord  the  king  and  the  peers 

*  of  this  kingdom  of  England,  as  by  all  the  loyal 
9  subjects  of  our  said  lord  the  king .  And  the 

<  aforesaid  court  of  our  said  now  lord^the  king 

*  of  Common  Pleas,  and  the  justices  of  our  said 
'  lord  the  king  of  the  said  court  in  the  said 

*  court  being  present,  and  judicially  sitting  to 


*  He  was  Parson  of  Creeke  laNorthamp- 
tonshire. 


disturb,  and  the  administration  of  justice  ia 
the  said  court  to  binder,  the  4th  day  of  May^ 
in  the  14th  year  of  the  reign  of  our  lord 
Charles  by  the  Grace  of  God,  of  Eneland^ 
Scotland,  France,  and  Ireland,  king,  defender 
of  the  fiauth,  &c.  at  the  city  of  Westminster  ia 
the  county  of  MiddiL*,  viz;  in  the  great  hall  of 
Pleas  there^  the  court  of  our  said  lord  the 
king,  that  is  to  say,  the  court  of  our  said  lord 
the  king  before  him  the  king,  the  cour^  of 
Chancery,  and  the  court  of  our  said  lord  th» 
king  of  Common  Pleas,  in  the  afovesaid  greai 
Hall  of  Pleas  aforesaid  open,  and  the  Justice*  ' 
of  our  said  lord  the  king  in  the  court  afbresaid 
then  there  prcsen^  and  judicially  silting,  in 
assiduously  attending  and  hearing  the  matters 
and  causes  of  our  said  lord  the  king,  his  peo- 
ple and  kingdom  of  Ensland,  and  in  minis* 
tering  the  hiws  of  the  kingdom  aforesaid  ta 
the  subjects  of  our  said  lord  the  king ;  th» 
aforesaid  Thomas  Harrison  to  the  bar  of  tho 
aforesaid  court  of  oar  said  lord  the  king  of 
the  Common  Pleas,  then  and  there  violendy 
and  by  force  and  arms,  &c.  came,  the  said 
court  of  Common  Pleas  then  and  there  in  the 
aforesaid  great  Hall  being  open  as  aforesaid, 
and  the  aforesaid  Richard  Hutton  kuight,  and 
the  other  Justices  of  our  said  lord  the  king  of 
the  court  of  Common  Pleas  aforesaid  in  Uiat 
court,  then  there  as  aforesaid  being  present, 
and  judicially  sitting;  and  the  aforesaid  Tho- 
mas Harrison,  then  and  there  out  of  his  mere 
malice,  evil  mind,  and  wicVed  intention,  in 
the  presence  and  hearing  of  the  aforesaid  jus- 
tices of  the  aforesaid  court  of  Common  Pleas, 
aud  divers  Serjeants  at  law,  and  many  vene- 
rable men,  and  other  faithful  subjects  of  our 
said  now  lord  the  king,  falsely,  wickedly,  and 
maliciously  accused  the  aforesaid  Richard 
Hutton  knight,  of  high  treason,  and  then  and 
there  falsely,  wickedly,  and  maliciously,  these 
scandalous,  venomous,  defamatoir  Englbh 
words,  openly,  publicly,  and  with  a  roud  voice 
said,  published  and  spoke,  viz.   '  I  (him  the 

<  said  Thomas  Harrison  meaning)  do  accuse 

<  Mr.  Justice  Hutton  (the  aforesaid  Richard 

*  Hutton  knight,  one  of  the  justices  of  our  said 

*  lord  the  king  of  the  Common  Pleas,  meaning) 

<  of  high  treason  :'  to  the  great  hnrt  and  dcro« 
gation  of  the  crown  and  dignity  of  our  said 
lord  the  king,  and  of  his  royal  power,  and  the 
manifest  contempt  and  scandal  of  ,his  courts 
aforesaid,  and  of  the  justice  and  laws  of  our 
said  lord  the  king,  his  kingdom  a^resaid,  and 
the  court  of  Common  Pleas  aforesaid,  and 
the  justices  of  our  said  lord  the  king,  and 
administration  of  justice  in  the  said  court,  to 
the  most  evil  example  of  all  other  offenders 
hereafter  in  the  like  casei  and  to  tho  more 
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*  grievous  scandal,  infamy,  disgrace,  and  final 

*  destruction  of  tbe  aforesaid  Richard  Hut  ton 

*  knt|;ht,  and  against  the  peace  of  our  said  now 
*iorA  the  king,  his  crown  and  dignity,  &c.** 

To  this  the  said  Thomas  Harrison  hath 
pleaded  Not  Guilty,  and  hath  put  liitnstlf  upon 
tbe  country,  and  the  king*d  Attorney  of  this 
cdurt  likewise.  You  are  now  to  enc^uire  whe- 
ther die  said  Thuiias  Harrison  be  guilty  of  this 
crime,  Yea  or  No. 

Mr.  Serjeant  Heath,  May  it  please  your 
lordship,  and  you  gentlemen  of  the  jury  do 
hear,  that  by  reading  of  the  record,  that  there 
it  an  Indictment  preferred  on  the  behalf  of  the 
king  against  Thomas  Harrison  who  is  now  at 
the  bar,  and  that  it  is  for  a  notable  and  inso- 
lent Contempt  in  this  ball  against  justice  Hutton 
and  the  laws  of  this  kingdom.  The  Indict- 
neat  sets  it  out  thus  :  Tliat  the  court  of  Com- 
'  moD  Pleas  is  an  ancient  court,  and  that  it  is 
against  the  crown  and  dignity  of  the  king,  and 
Cbe  Courts  of  Just  ice,  that  when  the  said  courts 
were  sitting,  they  or  any  of  the  ministers  of  the 
aaid  court  shall  be  disturbed.  It  is  further 
said,  tJiat  Mr.  Justice  Hutton  is,  and  for  raauy 
years  last  past  hath  been  one  of  the  Judges  of 
the  Court  of  Common  Pleas ;  and  that  the 
Defendant  who  is  now  at  the  bar  (Mr.  Har- 


*  The  original  Record  is  as  fuUjws  : 

Eex  veftus  Harrison /or  a  MUdemeanour, 
Trin'  14  Car'  l.B.  R, 

*  Middx;  u, 

*  Alias,  scilicet  die  Jovis  prox'  post  octab' 

<  sanctae  Trin'  isto  eod*  termino,  coram  domino 

*  rege  apud  Weslm',  per  sacrament  xii.  jur' 
'  extitit  prffisentat',  quod  cum  cur'  domini  regis 

*  de  comrauni  banco  est,  et  a  tempore  cujus 
'  eontrar'  memoria  hominum  non  existit,  fuit 

*  antiqua  cur*  de  if cordo  dicti  domini  regis 

*  nunc,  et  progenitor*  et  antecessor*  suor*  reg* 
^et  reginar'  Angiiae,  pro  administratione  jus* 
^  titias  subdit*  hujus  regni  An^hae,  et  aliis  in 

*  communibus  pl'itis  per  tot*  regnum  AngUs 

*  prsd*  rootis  et  emei-geutibus.     Cumque   est 

*  contra  coron*  et  dignitat*  regis  majestatis, 
^  necnoD  contra  legem  et  consuetuHiueui  hujus 

*  regni  Angliae,  pro  aliqua  persona,  vel  aUqui- 

*  bus  perbonis  cur*prsed*,  •^eu  aliquosjusticiarios 
^^jusd'  cur',  ea:i*  cur*  uperta  ^xisten*,  et  jus- 
'  ticiar*  cur*  illus  in  cm'  ill*  prssentihus,' et 
^ judicialiler    sedtntibus,  di^turbare.      Cumq* 

*  Ric*  Hutton  miles  est,  et  per  diversos  annos 

<  jam  olt*  elapMisfuit,  et  adhuc  est,  unus  jus- 

*  ticiar*  diet*  doimni  rri>is  nunc  prsd*  cur*  suae; 
'  quidara  tamen  Thomas  Harrison  de  Creek  m 

*  com*  Northaiupt<m  cieiicus.  Deum  prn  orulis 
'  suis  non   habens,  hmI  m!>iigatioi»e  diatiolica 

*  mot*  et  sedoct*,  becum  oialitiose  imaginatts, 

*  atqne  m  ammo  compttbsan'^,quibus  mod  s  pos- 

*  sit  pr«d*  Hi  card  urn  Hutton  milit*,  et  adtunc 
'  et  adhur   un'  justic*  do'iiini  regis   nunc  di 

*  commoni  baoco  prsd*  exis'eti*,  multipliciter 
'detamare  k-i  scandaliZHre,  uiarliinansque  e' 
'  maliciose   int<*ndens,   i|Udnium   in   ipso,  fuit, 

*  ipsum  HiC4i>ima  littUou  io  M^nadalum,  igno- 


rison,  a  clerk*^  being  moved  with  malice  ag^ioat 
the  person  of  Mr.  Justice  Hutton,  and  intend- 
ing to  brin;  Mr.  Justice  Hutton  into  the  king's 
high  displeasure,  and  to  hazard  die  losing  of  his 
life  and  his  estate,  and  the  forfeiture  of  his 
goods,  and  to  disturb  the  peace  of  the  king, 
and  the  court  of  justice  sittmg,  did  falsely  and 
maliciously  the  4th  of  May  last  in  Westminster- 
hall  in  the  city  of  Westminster,  the  court  being 
bitting,  tliis  court  and  the  court  of  Chancer}*, 
and  the  court  of  Common  Pleas,  this  defen- 
dant, boldly,  audaciously,  and  maliciously,  did 
rush  to  the  bar  of  the  said  court  of  Common 
Pieas,  Mr.  Justice  Hutton  and  Mr.  Justice 
Crawley  then  and  there  sitting,  tliere  attend- 
ing to  the  service  of  the  said  court,  there  with  a 
loud  voice  spake  to  Mr.  Justice  Hutton  sitting 
as  a  judge  :  '  I  do  accuse  Mr.  Justice  Hmton 

<  of  high  treason.'  This  offence  being  com- 
mitted in  this  manner  and  in  tliis  place,  and 
with  such  a  boldness,  is  laid  to  be  of  a  high 
nature,  and  to  the  contempt  of  the  crown,  and 
dignity  of  all  the  courts  of  justice,  where  the 
king  is  wholly  interested.  Whether  this  offence 
may  be  punished,  that  is  the  force  and  iotent 
of  this  Indictment.  My  lords,  to  this  the  De- 
fendant hath  pleaded  Not  Goilt;^ :  we  that  be 
of  the  king*s  counsel  shall  make  it  appear,  that 

'  miniam,  contempt*,  et  vilipend'  induoere,  ip- 

*  sumq*  Hicardum  Hutton  de  vita  soa,  ac  de 
^  bonis  et  catallis,  terris,  et,  teaementis  suis 
'  praiiter  et  malitiose  deprivare,  necoon  ad  dis- 

*  placeniian  et  indignationemdict*  domini  regis 

*  nunc  erga  pnefat*  Ricard'  Hutton  incxtand*  et 
'  provocand*,  ac  ipsum  Ricardum  Hutton  pro 

*  proditore  tarn  apud  diet'  dominum  regem,  tt 

*  magnates  hujus  regni  Angliae,  quam  apud  om* 
'  nes  ligeos  subditos  ejusd'  domini  regis  baben  et 
^  existimari  satagens,  ac  ad  prsd'  cur*,  diet*  do- 
'  mini  nunc  de  communi  banco,  et  justiaai' 
'  diet'  domini  regis,  ejusd*  cur,*  in  cur'  ill'  prae- 
'  sent*,  existent'  et  judidalit'  sedentibus,  di^tur* 

*  band',  et  administrationem  justitiae  in  cur*  ik' 

*  impedieud'  quarto  die  Maii,  anno  regni  domini 
'  nostri  Caroli,    Dei    gratia    Aoglis,  Scuti^r, 

*  Franc*,  et  llibern'  regis,  fidei  dtlemtores,  &c 

<  decimo  quarto,  apud  civltat'  Westm*  in  com* 
'  Midd*,viz.  in  magna  aula  pritorum  ibidem,  cur' 

*  ipsius  domini  regis  coram  ipso  regecur*cancel- 

*  lar*,et  prasd*  cur*  communi  banco  in  pned'ma^^- 
'  na  aula  pl'itorum  pned*  apert*,  ac  justic*  e^osd* 
'  donrini  regis  in  cur'  pred*  tunc  ibidem  \ytm^ 
*■  sentibus,  et  judicialiter  sedentibus,  oiatenas 
'  et  causas  domini  regis,  populi  sui,  ac  rrgoi  fui 

*  Angliae  asvidue  uttendeut*  et  audient',  lege»q' 
'  regni  prsd'  subdit'  ipsius  domini  regis  minis- 
'  tram*,  pr«d*  'Ihomas   Hturison   ud   barrara 

*  pra:d*  cur'  dicti  domini  reuis  de  communi  baD« 
'  CO,  adtunc  et  ibidem  violenter,  vi  et  armis,Acc< 
'  acces<^it  piied*  cur*  de  coiuumui  banco  adtooc 

*  et  ibi(teii»  m  prsd*  magna  aula,  ui  prcfertur, 
'  aperta  exisu  n*,  ac  Ricanlo  Huttim  milit*,  et 
'  hliiii  justiciar*  dicti  do-iini  regii  cur*  de  ohh- 
*■  muni  bani^  prasd-',  in  cui*  ilia  tunc  ibidem 

*  (ut  p.ra:feaur)  prfsscmihu^,  et  judicialit*  se- 

*  dtatibuS|  et  prcd'  Thomas  Umam.  adivK 
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this  Defendoot  did  do  this,  and  in  this  manner 
as  it  is  set  forth. 

Mr.  Attorney.  (Sir  John  Banks.)  I  denire 
thac  this  Exaniiuatioii  may  be  read  ;  but  let 
him  see  it,  whether  it  be  his  hand,  yea  or  nu. 

Harrison,    It  is  my  hand. 

"  The  Exaraination  of  Thomas  Harrison,  of 
Creeke,  in  the  county  of  Northampton,  clerk  ; 
beiug  examined  before  my  lord  chief  justice 
Brampston,  saith,  that  it  is  true,  that  whereas 
Mr.  Justice  Uutton  and  IVJr.  Justice  Crawley 
sitting  in  the  court  of  Common  Pleas,  he  came 
to  the   bar,  and  •  there  did  publicly  charge  Mr. 


<  et  ibidem,  ex  suaraera  mahtia,malo  animo,  et 
'  malevola  intcntione,  in  pratsentia  et  audit' 
'  pisfai*  justiciar*  prsed*  cur'  de  communi  ban- 

*  CO,  ac  diversorum  servien*  ad  legem,  multor* 
'  viror*  venerabilium,  et  alior'  dicti  domini  regis 

<  fidelium  subditor',  falso,  nequit',  et  malitiose 

<  prxfat*  Ricarduin  Hutton  railit'  de  alta  pro- 
'  ditione  accusavir,  et  adtunc  et  ibidem  falso, 

*  nequi^*,  et  malitiose  hac  scandalosa,  venenosn, 
'  defamatori  Anglicana  verba,  palam,  publice, 
'  et  alta  voce  dixit,  *  I  (ipsum  prsefat'  I'homam 
***  Harrison  innuendo)  do  accuse  Mr.  Justice 

*  ^  Hutton  (praefat'  Ricardum  Hutton  milit\ 
' '  un'  justiciar'  dicti  domini  regis  de  communi 
'  *  banco  praed*  innuendo)  of  High  Treason,'  in 

*  dicti  domini  regis  nunc,  coron*,  dignitat',  et 

*  regiae    potestatis  sujb    Issionera   et    deroga- 

*  tionem,  et  cur*  suae  praed'  contempt',  et  scan- 
'  daUim  raanifestum  Jurisqne,  et  legum  ipsius 

*  domini  regis  regni  sui  praed*,  ac  cur*  de  com- 
'  muni  banco  pr«d*,  et  justiciar'  dicti  domini 
^  regis,  cur*  illius,  et  a'lrainistration' j  ustitia  in 

*  ead'  cur*,  in  nequissimum  exemplum  omnium 

*  aliorum  malefactorum  tali  casudeliuqaent',  et 

<  ad  gravissimiini  scandalum,  infamiam,  d<»de- 

*  cus,  et  final*  destructionem  pracd'  Ricardi  Hut- 

*  ton  milit*,  et  contra  pacem  dicti  domini  regis 

*  nunc,  coronam,  et  di^nitates  suos,  &c.  Cum 
«  per  qaod  praecept*  fuit  vie*,  quod  non  omittat 
«  &c.  quin  venire  fac'  eum  jjd  respondend',  &c. 

*  Cum  et  modo,  scilicet  die  Veneris  prox'  post 

*  octabas  sanct«  Trin'  i^to  eod'  tennino,  coram 

*  do:i)iiK)  rege  apud  Wtstm*  ven*  praed*  Thomas 
«  Harrison  clericus,  custod'  Hcnrici   Hopkins 

*  anil*,  guardian' prison.'c  diet}  regis  de  la  Fleete, 

*  virtute  brevis  dicti  regis  dehabend'  corpus  ad 
'  subjic*,  &c.  ei  inde  direct*,  ad  barr*  hie  duct' 

*  in  propria  per«.ona  sua,  qui  comiuitt*  praefat* 
*marrV&c.  Et  sfatu'  prseniissis  eo  alioquunt* 
'  qualitcr  se  inde  arqnietari,  dicir,  quod  ipse 

*  non  est  inde  culnabil',  et  de  hoc  ponit  se  super 

*  pairiam.     Et  Johannes  Keeling   ar*,   cleric* 

*  coronae,  et  utiornat'  domini  regis  in  cur*  ipsius 

*  regis,  coram  ipso  te^r.  qni  pro  eod'  domino 

*  rege  in  hac  parte  si-quitnr,  similiter,  &c.     Jo' 

*  ven*  inde  jur'  curam  dumimi  re^e  apud  VVe^tm* 

*  die  Louaeprox*  poi»t  quinden.tm  s  mrtae  Trin*, 
^  et  quia  ni  c,  &c.  ad  recogn',  Hac.  quia  tain,  6iC. 

*  Idem  dies  dut'  est  tam  prvpfui'  Johanni  Keel- 

*  int,  qui   i>e«)uitur,  &c.  quam   prsed*  Thonue 

*  Hartisoii  cltriro,  sub  custod*  praed'  marr*  in- 
'teiiui  commiwo  salvg  cusiodiead*.  quousq*. 
•&c.* 


Justice  Hotton  with  High-Treason.  He  charged 
him  first  with  denying  the  king's  Supremacy, 
next  with  moving  the  people  to  Sedition ;  and 
those  be  the  points  on  which  hecharged  him  with 
High-Treason,  as  aforesaid.  Farther,  he  was 
asked  why  he  charged  him  witii  the  first,  and 
iiovir  he  doth  deny  the  king's  Supremacy :  H^ 
answers.  For  that  by  common  £utte  upon  Sa- 
turday last  in  the  Exchequer-Chamber  he  did 
deliver  his  opinion,  that  the  king  had  no  lawful 
power  to  levy  the  SItip-Money.  Being  asked 
\Tbether  he  heard  the  Argument;  he  answered^ 
He  heard  it  not,  but  received  it  from  the  com- 
mon report  ot  others.  Being  further  asked 
why  he  charged  him  with  stirring  up  the  people 
CO  Sedition ;  he  answered,  That  was  because 
by  the  report  of  divers  near  to  the  place  where 
tbis  Exaroinant  dwells,  the  people  go  on  more 
and  nM>re  in  their  stubbornness,  refusing  ths 
paying  of  Ship-Moncy  ;  the  which  is  central^ 
to  the  opinion  of  all  the  Orthodox  divines  of 
this  kingdom ;  and  in  that  Mr.  Justice  Hutton 
riding  that  circuit,  hath  given  the  people  soch 
an  encouragement  to  their  disobedience.  Be* 
ing  farther  asked,  whether  any  other  person  did 
know  of  this  his  intent;  he  answei'ed,  that 
there  were  two  other  persons  with  him,  but 
ihey  did  not  know  any  thing  of  his  intentions^ 
till  Uiey  heard  it  spoken  at  the  bar.  Being 
asked  why  he  made  choice  of  this  public  way  ; 
the  reason  .he  saith  was,  because  be  delivered 
his  opinion  publicly,  tlierefbre  he  thought  that 
to  be  the  best  way;  and  if  it  had  been  done  ia 
a  private  way,  he  thought  it  fit  to  acquaial 
him  with  it  in  a  private  way. 

Thomas  HaeriBok.**.  . 

Mr.  Attorney.  May  jt  please  your  lordship, 
and  you  of  the  jury,  the  prisoner  at  tlie  barv 
Mr.  Harrison,  stands  indicted  of  a  very  foul 
and  horrible  offence,  of  a  forged  accusatioi| 
framed  and  contrived  out  of  his  own  brain.  It 
should  seem  it  was  out  of  some  rotten  and 
inveterate  malice,  a  thing  for  which  there  is  no 
colour  nor  appearance  of  inith,  and  he  cpi^ 
fesseth  it  was  upon  the  ground  of  common  fame. 
Now  you  know  what  common  fame  is,  « 
mendax :  he  charged  this  reverend  judge,  at 
you  have  heard,  that  he  did  deny  the  king*« 
Supremacy  ;  and  the  reason  was,  because 
he  heard  by  common  fame,  that  the  Judge  had 
delivered  his  opinion,  that  -the  king  had  no 
power  to  levy  Ship-Money.  Secondly,  because 
he  stirreth  up  the  king's  subjects  to  Sedition; 
and  hegiveih  that  for  a  reason,  in  that  the 
people  of  Northampton  do  go  on  in  the  denial 
of  the  payment  of  Sliip-Money. 

My  lord,  it  is  a  heavy  thing  to  accuse  an^ 
man  of  Treason,  whereby  he  shall  forfeit  hit 
lands  and  goods,  and  lose  his  life :  and  surely 
hy  the  old  law,  tliis  false  Accuser  should  un- 
dergi»  the  same  punishment  as  he  should,  that 
is  accubtd,  if  luund  guilty. 

My  lord,  >he'  place  of  a  Judge  is  a  place  of 
great  hoiioitr  and  ttust:  of  Honour,  for  they 
be  reckoned  m  the  old  statutes  among  the 
mnginaies  re^ni,  3  Ric.  2,  &c.  And  these  peo- 
ple that  be  the  authors  and  publiahert  of  tacst 
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best  known  to  yoar  lofrdshtps  to  be  a  mott 

five,  honest,  learned,  and  reverend  Jodge,  sod 
prrauiney  free  from  aay  thought  of  Tresson. 

Mich'  33.  34  £d.  1.  In  this  court,  rot.  75, 
there  was  Roger  de  Heigham  gave  Judgment 
agaiDst  one  De  Bruce  in  the  Excheauer-Cham- 
ber.  This  Dc  Bruce  vras  of  a  uoole  &milj : 
He  asked  this  Ro^er,  whether  he  would  aTov 
the  Judgment,  and  he  told  him  Yes.  Now, 
says  De  Bruce,  thoo  hast  tbj  will,  which  of  loog 
time  thou  hast  sought :  The  Judge  asked  him 
what  was  that  ?  He  said,  My  shame  and  loss, 
and  this  I  will  think  on.  For  this  offence,  in  a 
kind  of  implicit  way  taxing  the  Judge  of  inja»- 
tice,  he  was  indicted,  and  confessed  the  Indict- 
ment, as  Mr.  Harrison  doth :  The  jadgment 
was,  That  he  should  be  committed,  and  there  to 
remain  during  the  kingl's  pleasure,  besides  a 
great  fine.  The  Record  saith, '  £t  quia  sicat 
<  honor,  et  reverentia  qui  ministris  domini  re^is 
'  ratione  officii  sui  faciuntur,  ipsi  regi  ittribo* 

*  untur,  sic  dedecus  et  contemptus  ministriisois 

*  fact,  eidem  domino  regi  inferuntur,  coosidert- 
'  turn  est  quod  praedictus  Willielmos  de  Bruce 
'  districtus  in  corpore,  capite  nudo,  toga  depo- 
'  sita  eat  h  Banco  domini  regis  obi  placiute- 
'  nentur  in  Aula  Westmonasterii  per  mediua 

*  Aulae  predicts  cum  curia  plena  tuerit,  usqas 
'  ad  Scac.  ubi  deliouit  et  ibidem  veniam  peuti 

*  prsfato  Rogero,  ccc.  Et  postca  comroittatu 
'  Turri  London,  ibidem  moretur  ad  voluotatem 
«  regis.' 


Scandals,  tbey  are  reckoned  to  be  the 
•owen  of  discord,  and  are  sobverters  of  the 
toeace  of  the  commonwealth.  And  surdy  if  Mr. 
tiarrison  had  looked  upon  these  Statutes,  he 
would  have  been  better  advised :  Of  Trust,  for 
1w  is  trusted  with  the  administration  of  equal 
justice  between  the  king  and  his  subjects,  tuid 
tlie  lives,  fortunes,  and  estates  of  men.  lliere- 
fbre  being  a  place  of  so  great  honour  and  tmst, 
the  scanoHl  is  the  greater;  and  ofiences  and 
trimrs  against  them  have  been  punibbed  not 
^ith  ordmary  punishment. 

95  Ed.  3, 1  fM*.  It  is  declared  to  be  Treason 
to  kill  a  Judge  in  eaecutioA  of  bis  office*  Our 
bockn  say,  Tfant  if  on«  dmw  a  weapon  upon  a 
Judge  sitting  in  judicature,  tbougb  he  strike 
Irim  lYOt,  he  shall  be  imprisoned  during  Ijfe,  and 
forfeit  his  goods  and  hinds,  and  lose  his  right 
kind.*-*-Though  the  ofience  be  not  done  to  the 
Judge,  yet  ^ing  in  the  judges  presence  (the 
eourts  sitting),  as  if  one  strike  a  juror,  or  any 
#ther  person  in  Westminster- hall,  sitting  in  the 
dourts,  it  hath  been  punished  with  the  loss  of 
Innd,  Koods,  and  lands  during  life ;  this  ap- 
^aretb,  19  Ed.  d.  Judgment,  174,  99  Ed.  8, 
13  Mich.  6  Ed.  9.  Coram  rege,  rot.  55.  Stam- 
ford's Pleas  of  the  Crown,  53, 

The  Offence  of  Mr.  Harrison  is  not  for  aecoa- 
sag  judge  Hutton,  or  any  other,  of  Treason,  for 
Ood  forbid  but  that  should  be  lawful  where 
there  is  just  cause;  but  to  do  it  wiilhout  any  co- 
lour of  ground,  and  to  forge  a  false  accusation 
out  of  his- own  brain,  and  to  set  in  such  an  inso- 
lent aod  ma  A  way  against  a  reverend  judge, 
sitting  in  the  seat  of  judgment,  tbb  is  uie 
oflbnce. 

dr  Hen.  a,  S.  If  one  call  another  Traitor,  an 
appeal  Helh  before  tlie  constable  and  marshal ; 
•lid  if  the  appelhmt  be  killed  in  buttle,  it  is 
/Mtifmble. 

SO  lib.  Ass.  One  calledjusticeSeaton  Traitor,. 
and  answered  well  in  damaees,  as  appcareth 
More  at  large  in  the  Record  than  in  the  Printed 
Book. 

0  Mick  5  Car.  in  Banco  Regis,  Nich.  Jeoiles 
was  indicted  and  ined  in  the  KingVBench,  for 
writing  a  Petition,  wherein  he  said  the  lord  chief 
justice  Coke  was  s  Traitor. 

Treasons  are  declared  by  the  statute  25  Ed. 
S,  and  then  this  gentleman  may  expound  a 
Teiit,  he  cannot  expound  Statutes,  for  this  is 
proper  for  the  judges  of  the  realm.  He  is  not 
to  judge  what  is  treason,  and  what  not :  <  Trac- 

*  tent  febrilia  fabri ;'  let  him  kee;^  himself  with- 
ID  the  compaieof  his  own  profession. 

This  Offence  is  '  contra  Coronam  eC  Digni- 

*  tatem,*  and  the  scandals  against  the  king's 
Jttdges^nd  Ministers  trench  upon  the  king  him^ 
self;  and  therefore  his  royal  majesty,  detesting 
this  odious  and  foul  fact  m  the  prisoner  at  the 
bar,  hath  eoanuindcd  us  his  counsel  to  give 
Evidenoe.    The  person  of  the  party  accused  is 


egis. 

My  Lords,  This  Offence,  which  was  offered 
to  the  person  of  a  most  reverend,  learned,  and 
honest  Judge,  by  the  rules  of  our  Books,  is  t 
scandal  done  to  the  king  himself,  if  there  be  po 
colour  nor  ground  why  He  should  take  upoD  him 
to  make  this  bold  and  impudent  assertion.  I 
doubt  not  but  you  will  maintain  the  hoDOur  of 
a  Judge,  aod  punish  this  Delinquent  accordio^ 
to  his  demerits.  His  offence  coouined  in  the 
Indictment,  is  confessed  in  his  ExaminatioOt 
and  by  himself  ore  tenus;  therefore  you  of  the 
Jury  need  not  depart  from  the  bar. 

Whereupon  the  Jury  immediately  ^vs  is  i 
Verdict,  that  he  was  guilty  of  the  IndictmeDt. 

Mr.  Attorney  General.  Now,  my  lorfi  ^ 
desire  Judgment. 

Upon  which  the  Court  pronounced  the  fol- 
lowing Sentence  :  *  That  he  should  pay  a  Fme 
<  to  the  kin^  of  5000/.  and  be  imprisooed  itu- 
*  ing  the  king's  pleasure,  and  should  have  a 
'  Paper  unon  his  head,  shewing  his  Oflencf, 
'  and  go  therewith  to  all  the  courts  of  We*^' 
'  minster,  and  make  his  Submission  in  eren 
'  court  in  Westminster-Hall,  and  in  the  Excl*- 
'  quer  :*  For  it  is  an  offence  to  every  court 

Afterwards  Justice  Button  brought  an  sctija 
for  these  Words  against  Harrison,  in  whidi  w 
recovered  10,000/.  Damaget. 
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Another  Account  of  the  above  tniAL  from  tanner's   mss.  in  the 

BODLEIAN    LIBRAEY. 


The  following  Account  of  the  above  Case,  in 
the  hand-writing  of  Archbishop  Sancroft,  is 
taken  from  a  volume  among  Tunner*s  MSS. 
in  the  Bodleian  Library  at  Oxford. 

I'roceedincs  upon  the  Information  against 
Thomas  Ha AaisoN,  Clerk,  AT  THE  KingV 
Bench  Bar.    4  Juoii,  1638. 

Upon  the  Ihdictmenc  it  was  declared,  that 
the -Common-Pleas  is  an  antiem  court,  that  it 
is  against  the  crown  and  laws  of  this  kingdom 
CO  disturb  the  court,  the  Judges  judicially  sit> 
ing ;  thaty  notwithstanding,  Thomas  Harnion, 
clerk,  did  wickedly  and  malidously  delame  sir 
Richard  Hutton,  knight,  one  of  the  Judges  o( 
that  Court,  and  then  judicially  &ittin$;  there, 
seeking  to  deprive  him  of  his  life,  poods,  and 
chattels,  and  to  procure  the  high  displeasure 
of  the  king,  and  cause  him  to  he  accounted 
Traitor  both  by  our  sovereign  lord  the  king,  his 
peers,  and  all  his  subjects.  That  upon  the  4th 
day  of  May,  anno  14  R.  the  &aid  Thomas  Har- 
rison did  by  force  and  arms  violently  rush  to 
tlie  bar  of  the  said  court  of  Common  Pleas, 
and  there  accused  the  said  sir  Richard  Hutton 
of  High-Treason,  openly,  publicly,  and  with  a 
high  v'oice  pronouncing  these  words:  ''1  do 
*<  accuse  Mr.  Justice  Hutton  of  High-Treason  ;" 
to  the  manifest  scandal  of  all  the  courts  of  jos- 
rice,  and  to  the  grievous  scandal  and  damage 
of  the  said  sir  Richard  Hutton. 

Mr.  Atiomry  declared,  that  Mr.  Harrison 
had  committed  a  notable  and  insolent  con- 
tempt, to  the  disturbance  of  the  court  of  Com- 
mon-Pleas, an  antient  and  a  high  court,  fir  the 
administration  of  justice  between  subject  and 
subject,  with  a  wicked  and  mahcious  intent  to 
bring  Mr.  Justice  Hutton  into  the  king's  high 
displeasure,  and  into  danger  of  his  life  and  es- 
tates, nn  otfeiice  of  a  hi^h  nature  against  the 
crowB,  and  against  the  diguity  of  all  courts  of 
justice. 

His  Examination  was  here  re^d,  wherein  he 
did  confess  the  words.  The  points  of  treason 
wherewith  he  did  charge  Justice  Hutton,  were 
two :  1.  For  denying  the  KingS  Supremacy. 
2.  For  seducing  the  king^ssubjtcts  to  Sedition. 
The  ground  of  his  first  Charge  wns,  that  he  hnd 
lieard  by  common  fiime,  thtat  Mr.  Juiitice  Hut- 
ton did  as  a  Judge  deliver  his  opini<m,  that  the 
king  could  not  lawfully  levy  the  Ship-Money. 
The  ground  of  his  second  Charge  was,  that  by 
report  near  his  dtvelling,  and  upon  his  own 
knowledge  the  people  of  the  county  of  North- 
ampton do  deny  to  pay  the  Ship-Money,  be- 
ing moved  thereunto  by  some  treasonable 
words,  which  Judge  Hutton  did  deliver  in  his 
Charge  at  the  Assizes  there  against  tlie  lawful 
levying  thereof,  \%hicb  is  contrary  to  the  ortlto- 
dox  opinion  of  all  the  loyal  and  weli-leamed 
preachers  of  this  kingdom.  Being  asked  by 
the  Lord  Chief  Justice  at  his  examination,  why 
ke  made  choice  of  so  public  a  place  to  charge 

VOL.  liJ. 


the  Judge,  he  answered,  becaa&e  the  Judge  had 
coramitteti  a  public  treason. 

Mr.  SoHeitor  told  the  lords,  that  Mr.  Harri* 
son  bein^  demanded  in  prison,  why  he  took  no 
otiier  mmisters  with  him,  when  he  spoke  the 
words,  he  boastingly  replied,  he  did  it,  that 
th<^  might  take  an  example  of  courage. 

Mr.  Attorney  informed  the  court,  that  Mr. 
Harrison  had  forged  a  roost  wicked  and  mali- 
cious slander  against  Mr.  Justice  Hutton, 
wherein  was  neither  ctilnur,  nor  evidence. 
That  by  the  oM  law,  false  accusers  were  to  sui^ 
fer  the  same  punishment  that  the  parly  actus* 
ed  should  have  suffered,  if  he  had  been  found 
guilty;  so  hateful  was  this  offence  to  our 
forefathers.  But  Mr.  Harrison's  offence  was 
much  aggravated,  if  we  consider  the  pei^oil 
against  whom  it  was  committed,  the  high  place 
of  lionour  and  trust  wherein  he  is,  his  majesty 
having  given  him  the  trust  of  lite  and  member^ 
of  the  persons  and  estates,  of  his  subjects. 
Tlierefore  a  scandal  against  a  person  in  such 
high  honour  and  trust  must  needs  deserve  a 
mo^t  exemplary  punishment ;  and  then  to  do 
it  in  so  bnrbarous  and  uncivil  a  way.  But  Mr. 
Harrison  was  much  out  of  his  trade  to  meddle 
with  the  laws  of  the  kingdom,  *  Tractent  f»» 
*  brilia  fobri,'  he  may  expound  the  scriptore, 
but  the  common  law  hath  given  liim  no  power 
to  ex}K)und. statutes,  and  acts  of  parliament. 
This  offence  doth  concern  the  king  himself. 
For  that  scandals  cast  upon  the  king's  ministers 
are  c«ist  upon  the  king's  ju>tice.  I  shall  now 
only  desire  your  lordships  to  hold  in  mind,  that 
this  scandal  was  cast  upon  a  most  reverend  and 
most  learned,  most  honest  and  sage  judge,  and 
accordingly  give  your  censures. 

Mr.  Harrison  spake  thus  in  his  own  defence. 
The  reasou  why  I  pleaded  Not  Guilty,  was  not 
because  I  meant  to  deny  the  spenkin^  of  the 
words,  but  because  no  man  can  be  guilty,  that 
goeth  about  to  defend  the  king.  I  confess  that 
Judges  are  to  be  honoured  aud  revered  as  sh« 
cred  perbons,  but  this  is  to  be  granted  only  so 
long  as  tbey  hold  the«nselves  within  tl)e  tenor 
of  judges.  They  are  then  to  be  accounted  but 
us  other  subjects.  Indeed,  1  do  not  understand 
the  common  laws,  nor  do  I  go  about  to  ex- 
pound them;  therefore,  the  charge  of  interpret 
tatioo  is  laid  a  little  too  deeply.  The  oath  of 
Supremacy  I  have  divers  times  taken,  and  find 
m\self  bound  to  maintain  it.  And  where  any 
of  the  king*s  subjects  have  laboured  to  over- 
throw his  royalty  and  supremflcv,  it  is  high 
time  for  any  loyal  subject  to  strike  in,  and  to 
appeal  the  offender.  Our  usual  phrase  for  the 
king's  Suiiremacy  is  in  ail  cases  over  all  per- 
sons, and  this  is  a  case  of  Ship-Money. 

Mr.  Attorney.  We  shall  not  need  to  learn 
of  you  what  the  king*s  Supremacy  is. 

Mr.  Harrison.  A  divine  understands  th* 
Supremacy  as  well  as  a  lawyer,  and  a  great  di- 
vine as  well  as  a  great  lawyer. 
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L,  C.  J.  Then  we  must  observe^  that  the 
4eiiying  of  Ship-Monej  is  agaiast  ifae  kiog*s  Su- 
premacy. 

Mr.  Harrison.  As  a  loyal  subject,  T  did  la- 
bour the  defence  o(  bis  majesty ;  and  in  the 
poiut  of  sedition  1 1  find  there  is  treason  com- 
mitted in  that.'  For  the  people  of  the  country 
where  I  live,  do  now  remae  to  pay  the  Ship- 
Money,  upon  Justice  Ilutton's  Charge  in  tiiat 
circuit.  Our  duties  are  to  tell  tlie  people  their 
duties.  Wc  find  that  the  king  may  do  it.  The 
reason  why  I  did  so  publicly  charge  the  Judge, 
was,  because  there  are  such  delays  and  such> 
windings  in  the  proceedings  of  all  courts,  and 
matters  carried  by  favour  and  affection,  that  I 
tbougiit  a  private  insinuation  would  do  iittle 
good,  and  besides  tlie  offence  being  openly 
committed,  I  conceived  it  not  amiss  to  make  a 
public  and  open  accusation. 

Mr.  Attorney,  This  is  a  scandal  to  all  the 
courts  of  justice. 

X.  C.  J.  Mr.  Harrison,  if  you  have  any 
thing  to  say  in  your  own  defence,  you  shaU  be 
heard  :  but  this  raving  must  not  be  sudcred. 

Mr.  Harrison.  I  am  not  ignorant  that 
fomebody  *  iu  tliis  place  is  not  a  favourer,  but 
rather  a  digfavourer,  of  my  opinion,  and  that 
in  the  person  of  a  Judge.  As  for  Mr.  Justice 
Hutton,  though  he  be  a  man  in  great  account, 
yet  all  his  actions  have  not  been  approvable. 
Coucerning  the  Judges  arguing  in  the  matter 
of  Ship-Money,  it  was  the  king*s  gracious  cle- 
mency, to  have  his  power  manifeatrd  by 
strcni^tli  of  arguments,  and  to  that  end  was 
pleased  lo  permit  counsel  on  the  adverse  party, 
who  urge  arguments  a^jainst  it,  and  that  the 
Judges  shull  he  moderators.  And  the  analogy 
holds  very  aptly,  between  this  kind  of  arguing, 
and  the  public  disputations  upon  points  of  di- 
vinity in  the  schools,  where  we  have  a  mode- 
rator, whose  oftice  is,  if  the  opponent  urge  any 
lU^ument  weakly,  to  urge  it  home,  yet  in  the 
end  he  muse  determine  for  tlie  truth.  Su  here 
the  Judges  being  moderators  may  urge  argu- 
ments agqinst  the  king,  but  yet  in  the  end  to 
conclude  for  tiie  king's  prerogative.  And  as 
neither  king  nor  God  will  suffer  any  divine  to 
conclude  in  heresy,  so  neither  doth  his  majesty 
give  his  Judges  leave  to  conclude  in  Sedition, 
nor  have  the  Judges  power  to  make  or  pro- 
nounce laws  against  the  king's  prerogative,  but 
are  our  moderators  in  the  case  of  arguing. 

Judge  Bttrtiett,  As  we  are  moderators  of 
cases,  so  we  are  moderators  of  persons  too,  and 
therefore  will  moderate  your  lavisli  liberty  of 
tpeecb.  You  have  slandered  one  Judge  alrea- 
dy, and  in  all  our  apprc  heusions  you  have  flown 
in  the  face  of  two  more. 

Mr.  Harrison.  If  I  had  not  had  leave  to 
•peak,  1  had  been  silent :  nor  do  I  think,  I 
have  committed  any  offence  against  justice  or 
reason.  For  I  say  still  we  are  not  to  question 
the  king's  actions  ;  they  are  only  beti^een  God 
and   his  own  conscience,  •  Sufficit  regi,  quod 


♦  He  must  mean  Judge  Croke.    See  his  Ar- 
gument aliout  Ship-Money  ante,  p.  llfir. 


*  Oeos  est.'  And  although  the  outward  action 
mieht  teem  not  to  be  altogether  without  some 
rashness,  yet  there  was  some  matter  in  it  of  om>- 
ment,  and  which  .every  loyal  subject  ought  to 
maintain..  This  thesis  I  will  stand  to,  that 
whatsoever  the  king  in  his  oonscieace  thudteth 
he  may  require,  we  ought  to  yield. 

L.  V,  J.  Do  you  not  think  that  tbe  king 
may  govern  liis  people  by  the  common  laws } 

Mr.  Harrison,  Yes,  and  by  something  else 
too. 

Judge  Bar t let t.""  What  do  you  think  of  this 
then,  if  the  king  shall  he  persuaded  iu  his  con- 
science, that  he  must  present  another  man  to 
vour  Hving ;  would  you  not  maintain  yonr  right 
by  law  ? 

Mr.  Harrison.  No,  with  all  my  heart  I 
would  submit  unto  his  majesty. 

L.  C.  J.  But  you  mistake  my  brother  Bart- 
lett's  question  ;  be  meaneth  thus,  that  if  the 
king  ^onld  be  persuaded  that  he  had  right  and 
title  to  your  parsonage,  and  did  desire  that  the 
title  should  be  tried,  whether  in  thb  case  wookl 
you  stand  to  a  trial  ? 

Mr.  Harrison,  I  will  answer  your  lordship. 
There  is  a  difference  between  a  demand  that 
coocems  some  petty  tight,  or  the  title  of  this 
or  that  particular  matter,  and  a  demand,  %thich 
concerns  the  great  royalty  of  the  king ;  jou 
unking  him,  if  you  deny  his  royalty. 

Mr.  Attorney.  This  Defence  is  a  very  im- 
pudent justification,  which  you  may  be  ques- 
tioned for  iu  another  place :  as  they  are  Uiki 
and  audacious  assertions,  so  iliey  proceed  from 
a  distempered  brain.  For  the  matter  of  Ship- 
Money,  or  whatever  else  concemeih  bis  mf^e«- 
ty*s  royal  prerogative,  we,  that  are  the  kine's 
counsel,  bate  and  will  upon  all  occasions  be 
ready  to  speak  and  do  as  becomes  the  dutv  «>f 
our  places,  and  we  shall  not  crave  the  aid  of 
Mr.  Harrison,  i  must  let  ypur  lordships  know 
that  he  protests  a  detestation  of  the  tact,  and 
wilkth  that  your  lordships  give  a  severe  Cen- 
sure. 

Verdict.  Then  the  Jury  without  goin^  ftom 
the  bur  presently  found  him  Guilty. 

Whereupon  the  Lord  Chief  Justice  asked 
him  what  he  could  say  for  himself  that  jud^j- 
ment  should  not  pass  against  him.  He  an- 
swered, If  1  have  offended  his  majesty  in  thi«, 
I  do  submit  to  his  majesty  and  crave  his  par- 
don. 

Xr.  C.  J.  Your  if  will  be  very  iU  taken  It 
bis  majesty,  nor  can  this  he  taken  for  a  sub- 
mis^'ion. 

Mr.  Harrisop.  That  I  spake  the  words.  I 
confess,  bnt  whether  well  or  not,  let  e^ery 
loyal  subject  judge. 

Mr.  Attornejf,  My  lords,  tiiis  concerns  Mr. 
Justice  Hutton  no  nt'ore  than  your  lordship. 
Tlierefore  1  crave  jed^^ent  and  such  a  censurt 
as  may  become  the  heinonsness  of  the  offence. 
No  damages,  but  a  iaige  6ne. 

The  Ceusure.  1.  Fine  5,000^  «,  Im- 
prisonment during  the  kiiig's  pleasure.  S.  To 
submit  vivd  voce  in  the  fixchequer-Chamber. 
4.  To  bt  canied  &om  theocc  Ca  all  the  cour» 
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in  Westminster  with  a  Paper  upon  bis  head 
concainioK  his  offence.  5.  Anrd  to  be  left  open 
to  Mr.  Justice  Hutton  to  uke  hb  remedy 
figainst  him  by  his  action. 

Andy  in  pursuance  of  die  leave  given  to  Jus* 
tice  Huiton  in  the  5(h  Article,  he  did  in  Tnn. 
14  Car.  R.  16S8|  bring  a  special  action  of  the 
case  in  the  Com mon< Pleas  against  Mr.  Harri- 
son ;  sir  Robert  Heath  one  of  the  king*s  Ser- 
jeants, and  Mr.  Lance  the  prince's  Attorney, 
being  o<  counsel  for  the  Plaintiff.  Mr.  Bear 
and  ^r,  Maynard  for  the  Defendant.    The 


Declaration  itself  is  upon  record.  The  Wit- 
nesses to  prove  the  words  were  Mr.  William 
Smithsoti,  Mr.  Clove  and  Mr,  Turner,  all 
Clerks  of  the  Common-Pleas.  To  the  Decla- 
ration the  Defendant  Thomas  Harrison  pleaded 
Not  Guilty.  Whereupon  issue  was  joined. 
Term.  Mich.  14  Car.  11.  And  a  Juiy  of  Mrd- 
diesex  consisting  of  kniglits  and  es<)uires,  at  the 
Kin^'s-Bench  bar  found  for  the  Plaintiff  Mr. 
Justice  Hutton,  and  assessed  damages  lo 
10,000i.  and  the  Defendant  Harrison  brought 
a  writ  of  error. 


150,  The  Trial*  of  Thomas  Earl  of  Stivafford,-!"  ^^^  Lieutenant 
of  Ireland,  for  High  Treason  :  16  Charles  I.  a.  d.  1640.:J; 

liament,  have  received  information  of  divess 


November  11,  1640. 
X  HIS  day  a  Message  from  the  Commons  to 
the  Lords  was  delivered  by  Mr.  Pym)[|o  this 
effect: 

<'  My  Lords ;  The  knights,  citizens,  and  bur-* 
gesses,  now  assembled  for  the  Commons  in  par- 

♦  "  An  erasure  was  made  in  the  Lords  Jour- 
nals, by  order  of  that  house,  after  the  Restora- 
tion of  Charles  2,  of  all  the  Proceedings  against 
the  Edrl  of  Strafford  this  time.  This  extraordi- 
nary act  was  taken  into  consideration  in  a  suc- 
ceeding reign,  and  another  order  was  made  by 
the  lords  rdating  to  it.  This  order  is  entered 
in  tlte  Journals  just  where  the  first  erasure  be- 
gins, and  is  in  these  words : — **  Die  Martis  Ju- 
lii  5to.  1698.  The  earl  of  Rochester  reported 
irom  the  loixis  coimniitees,  appointed  to  inspect 
the  Journals  of  this  house,  in  die  year  1640  and 
1641,  relating  to  vacating  or  obliterating  divers 
proceedings  therein,  pursuant  to  the  act  for  re- 
versing the  earl  of  Strafford's  attainder,  a»  fol- 
lows, viz.  Upon  perusal  of  the  Journal  of  this 
house,  in  relation  to  the  proccedin{;s  upon  the 
Impeachment  from  the  bouse  of  commons,  it 
appears  plainly,  that,  by  the  former  oniers  made 
by  this  house,  relating  lo  the  cancelling  and  ob- 
literating the  proceedings  of  the  earl  of  Straf- 
ford, acconiing  to  the  act  of  parliament  made 
for  reversing  of  the  said  earVs  attainder,  it  could 
not  be  intended  that  any  other  proceedings 
should  be  obliterated  than  those  relating  espe- 
cially to  the  said  act  of  attainder ;  it  is  there- 
fore jordered  and  declared,  by  the  lords  spiri- 
.  tual  and  temporal  in  parliament  assembled. 
That  whatsoever  stands  crossed  upon  the  Jouf- 
nals  relating  to  the  proceedings  on  the  Impeach- 
ment of  the  said  earl,  ought  not,  or  shall  be 
looked  on  as  obliterated ;  and  that  the  several 
orders  for  obliterating  and  vacating  any  pro- 
ceedings concerning  tike  earl  of  Strafford  nmst 
be  t'^«n  to  be  intended  only  to  the  act  of  at- 
tainder.'^— Which  report  being  agreed  to  by  the 
iiouse,  it  was  ordered,  <<  That  there  be  a  note, 
or  memorandum,  of  the  aforesaid  Order  in  tlie 
margin  of  the  Journals,  where  any^  such  pro- 
ceedings have  been  obliterated.'' — ^But  an  au- 
thentic copy  of  all  the  proceedings  was  after- 


traitorous  designs  and  practices  of  a  great  peer 
of  this  house ;  and,  by  virtue  of  a  command 
from  them,  I  do  here,  in  the  name  of  the  Com- 
mons now  assembled  in  parliament,  and  in  the 
name  of  all  the  Commons  of  England,  accuse 
Thomas  earl  of  Strafford,  Lord  Lieutenant  elf 


wards  interleaved  in  the  original  Journal  by  aft 
order  of  the  house,  15th  Feb.  1768,  and  has 
since  appeared  in  the  printed  editions  of  that 
work."    2  Cobb.  Pari.  Hist.  738. 

t  1  Clar.  Hist.  118,  152,  &c.  1  May's  Hist, 
of  the  Parliament,  b.  1,  c.  8.  See  the  larger 
Trial,  which  being  an  entire  volume  in  Rush* 
worth's  Collection,  is  purposely  omitted,  and 
this  inserted  in  the  stead  thereof. 

X  Whitlock,  whom  Hmue/ollows  and  quotes, 
says :  "  The  time  of  the  parliament's  meeting 
drawing  near,  it  was  considered  at  York,  w  he- 
iher  the  Earl  of  Strafford  should  repair  to  the 
house,  or  continue  in  the  North  with  the  army. 
The  king  was  earnest  for  his  going  up  to  the 
parliament,  as  one,  of  whose  service  lie  should 
have  great  occasion,  and  placed  much  confi- 
dence in  lus  faithfulnefs  and  abilities.  The 
Earl  humbly  desired  the  king,  to  excuse  his 
going  to  the  parliament,  ailedging,  *  That  he 
'  should  not  be  able  to  do  his  majesty  any  ser* 

<  vice  there ;    but  ^jould  rather  tie  a  means  t* 

*  hinder  his  afiairs ;  in  reg-.frd  he  foresa«v  thai 
'  the  great  envy,  and  ill-will  of  tlie  parliament, 

<  and  of  the  Scots,  would  be  bent  against  him ; 

<  whereas,  if  he  kept  out  of  sight,  he  would  not 

<  be  so  much  in  their  mind  ai  he  should  be,  b^ 
^  shewing  himself  in  parliament;    and  if  they 

<  should  fail  upon  him,  he  being  at'  a  distance, 

*  whatsoever  they-  should  conclude  against  him, 

<  he  ntight  the  better  avoid,  and  retire  Irqm  any 

<  danger,  having  the  hberty  oi  being  out  of  their 

<  hands,  and  to  go  over  to  Ireland,  or  to  some 

*  other  place,  where  he  might  be  most  ser^'ice^ 
'  able  to  his  majesty,  but  if  he  should  put  him- 

*  self  into  their  power,  by  coming  up  to  the  par- 

*  liament,  it  was  evident  that  the  house  of  com- 

*  mons,  and  the  Scots,  with  all  their  party,  espe- 
'  cially  being  provoked  by  his  coming  amongst 

<  them,  would  presently  fall  upon  him,  and  pro- 

*  cure  his  destruciion.'     Tba  king,  ao^wirh- 
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Ireland,  of  High  Treason.  And  they  have  com- 
manded me  fiXTther  to  desire  your  lordships, 
thiit  he  moy  be  sequestered  from  Parliament, 
find  forthwith  committed  to  prison,  'i liey  have 
further  commanded  me  to  let  your  lordships 
.know,  that  they  will,  within  a  few  days,  resort 
to  your  lordships,  with  tlie  particular  Articles 
ana  Grounds  of  his  Accu;>ation ;  and  they  do 
foriher  desire  that  your  lordships  will  think  upon 
some  convenient  and  fit  way,  t)mt  the  passage 
between  Ireland  and  England,  fur  his  mflje sty's 
•ubjects  of  both  kingdoms,  may  be  free,  not- 
withstanding any  restraint  to  the  contrary." 

After  this,  the  Commons  withdrew  ;  and  the 
Ix>rd  Keeper  reported  the  effect  of  it  to  the 
house.  And,  after  their  lordships  had  consi- 
dered  of  the  Messnge,  they  resolved  to  j:ivu  this 
Answer  for  the  present,  by  the  Lord  Keeper  : 
^iz. 

"  That  the  lords  do  let  ihem  know,  that  they 
have  been  niade  acquainted  with  the  Charge  of 
Hii;b  Treason,  whicn  the  Commons  have  made 

standing  these  reasons,  continued  very  earnest 
for  Stratford's  coming  up  to  the  parliament;  for 
which  he  laid  his  commands  upon  him :  and 
Cold  liiin, '  That  as  he  was  king  of  England,  he 

*  was  able  to  secure  him  from  any  danger;  and 
'  that  tlie  parliament  should  not  touch  one  hair 
'  of  his  head.'  The  Earl  thanked  his  majesty, 
but  replied,  <  That  if  there  should  fall  out  a  dif- 

*  fcrence  between  his  majesty  and  his  parlia- 
.*  nient,  concerning  him,  that  it  would  be  a  great 
'  disturbance  to  his  majesty's  affairs ;   and  that 

*  he  had  rather  suffer  himself,  than  that  the 

*  king's  affairs  should  in  any  measure  suffer,  by 
'  reason  of  his  particular/  The  king  remained 
unalterable  in  his  resolution  concerning  Straf- 

'  ford's  coming  up  to  the  parliament,  saying, 
'  That  he  could  not  want  his  advice  in  the  great 
'  transactions,  which  were  like  to  be  in  this  par- 

*  liament,'  and  in  obedience  to  his  commands, 
the  Earl  came  up  to  London."  Memorials,  p. 
36,  fol.  ed  1682.  See  also  2  Strafford's  Letters, 
416.  It  is  impossible  to  consider  this,  and  the 
subsequent  conduct  of  kini;  Charles  towards 
Strafford,  w  ithout  perceiving  that  either  the  head 
or  heart  of  the  king  was  very  much  in  fault  in 
these  transactions.  Mr.  Seward,  from  Baillie's 
Journal,,  has  introduced  into  his  *^  Anecdotes," 
the  following  interesting  account  of  the  com- 
mencement of  this  Impeachment  sigainst  Straf- 
Ibrd: 

*  All  things  go  here  as  we  could  wish.    The 

*  lieutenant  of  Ireland,  lord  Strafford,  came  but 

*  on  Monday  to  town,  late;  on  Toesday  rested  : 

*  and  on  Wednesday  came  to  parliament ;  but 
'  ere  night  he  was  caged.     Intolerable  pride 

*  and  oppressien  call  to  heaven  for  vengeance. 

*  The  lower  house  closed  their  doors ;  the 
'  Speaker  kept  the  keys  till  his  accusation  was 

*  concluded.  Thereafter  Mr.  Pym  went  up  with 

*  a  number  at  his  back  to  the  higher  house,  and, 

*  in  a  preuy  short  speech,  did,  in  the  name  of 

*  tlie  commons  of  all  England  accuse  Thomas 

*  lord  Strafibrd  of  High  Treason,  and  required 
'  his  person  to  be  acrested  till  probation  might 


against  the  Earl  of  Strafford;  and  their  lord- 
ships do  not  doubt  but  that  the  Commous  did 
take  freat  consideration  in  it  before  they  came 
hither ;  and  th^ir  lordships  will  take  it  into  their 
considersition,  and  will  send  them  a  further  An- 
swer, by  messengers  of  their  own." 

Whereupon  the  Commons  went  to  their  owo 
house ;  and  the  earl  of  Strafford,  coming  into 
the  hoube,  was  commanded  to  withdraw.  Tlien 
their  lordships,  falling  into  a  serious  debate  of 
the  Message,  concluded,  and  ordered,  *'  That 
the  Earl  of  Strallbrd,  tor  this  Accusation  uf 
High  Treason  by  the  Commons,  shall  be  pre- 
sently committ^  to  the  safe  custody  of  the 
Gentleman  Uaher  of  this  house;  and  to  be  se- 
questered from  coming  to  this  boose  of  parlia- 
ment, until  he' hath  cleared  tiimself  of  tlus  Ac* 
cusaiion." 

The  Earl  of  Strafford  being  called  to  the  bar 
as  a  delinquent,  kneeling,  the  Lord  Keeper,  by  , 
direction  of  the  house,  signified  to  lum  as  fol- 
loweth : 

^  be  made  *.  so  Mr.  Pym  and  his  back  were  re- 
'  moved.    The  lords  began  to  consult  on  dist 

*  strange  and  unpremeditated  motion.  Tbe 
'  word  goes  in  baste  to  the  lord  lieutenant, 
'  where  he  was  with  the  king :  with  speed  be 

*  comes  to  the  house  of  peers,  and  calls  mdely 
'  at  the  door.  James  Maxwell,  keeper  of  tbe 
'  black  rod,  opens.     His  lordship,  with  a  proud 

*  glooming  countenance,  makes  towards  bis 
'  place  *at  the  board  head,  but  at  once  nianj 

*  bid  him  void  the  house.    So   he  is  forced  in 

*  confusion  to  go  to  the  door  till  he  is  called. 
'  After  consultation  he  stands,  hut  is  told  to 
'  kneel,  and  on  his  knees,  to  hear  the  sentence. 

*  Being  on  his  knees,  he  is  delivered  to  tbe 

*  black  rod  to  be  prisoner,  till  he  is  cleared  of 
'  the  crimes  he  is  charged  with.  •  He  offered  to 
'  speak,  but  was  commanded  to  be  gone  witb- 

*  out  a  word.    In  the  outer  room,  James  Mai- 

*  well  required  of  him,  as  prisoner,  to  delirer 
'  him  his  sword.     When  he  had  got  it,  witb  a 

*  loud  voice  he  told  bis  man  to  carry  tbe  lord 
'  lieutenant's  sword.      This   done,   he  wakes 

*  through  a  number  of   people  towards  bis 

*  coach^  all  gating,  no  man  capping  to  him, 
'  before  whom  that  morning  tlie  greatest  in 
'  England  would  have  stood   discovered ;  all 

*  crymg.  What  is  the  matter  ?  He  said,  A  smiU 

*  matter,  I  warrant  you.  Tliey  replied,  Yes 
'  indeed,  high  treason  is  a  small  matter !  Com- 
'  ing  to  the  place  where  he  expected  his  coach, 

*  it  was  not  there ;  so  he  behoved  to  return  the 

*  satne  way  through  a  world  of  gazing  people. 
'  When  at  last  he  had  found  his  coach,  and  was 
'  entering  it,  James  Maxwell  told  him,  my  loid, 

*  you  are  my  prisoner,  and  roust  go  in  my 

*  coach;  sohebelioved  to  do.  For  some  day«tj» 

*  many  went  to  see  him  ;  but  since,  tbe  pfcrl«»- 

*  ment  haslcommanded  his  keepers  to  be  straiier. 

*  Poursuivftnts  are  dispatched  to  IreUnd,  to 
'  open  all  poi  t^,  and  to  proclaim,  that  all  who 
'  had  grievances  might  come  over.'  Baillic 
gives  a  not  incurious  or  uninteresting  accoeat 
of  this  Trial 
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"  My  lord  of  Strafford ;  The  House  of  Com- 
raonSi  in  their  name,  and  in  the  name  of  the 
whole  Commons  of  the  kingdom  of  England, 
have  tliis  day  accused  your  lordship,  to  the  lords 
spiritual  und  temporal  in  this  high  court  of  par- 
liament asseroblcMd,  of  Hi{;h  Treason.  The  Ar- 
ticles they  will  within  few  days  produce.  lu 
the  mean  time,  they  have  desired  of  my  lords, 
and  the  lords  have  accordingly  resoWed,  That 
your  lordship  shall  be  committed  to  safe  custody 
to  the  gentleman  usher,  and  sequestered  from 
this  house,  until  your  lordship  have  cleared 
yourself  of  the  Accusation  that  shall  be  laid 
agaipst  you." 

After  this,  he  offering  to  speaV,  was  not  per- 
mitted, but  immediately  sent  away.  And  so 
the  earl  of  Strafford  went  out  of  the  house  to 
the  gendeman  usher.  Afterwards,  the  lords 
thought  it  6t  to  send  a  MessVige  to  the  Com- 
mons, to  let  them  know  how  far  they  had  pro- 
ceeded for  the  present;  and  their  lordships  did 
agree,  that  the  two  Lords  Chief  Justices  should 
deliver  a  Message  to  the  Commons,  to  this  ef- 
fect :  '<  That  the  lords  of  the  high  court  of  pai^ 
liament  have  taken  into  consideration  the . 
Charge  of  High  Treason,  which  the  Commons 
hive  made-  against  the  earl  of  Strafford ;  and 
do  let  them  know  that  their  lordships  hare  com- 
mitted him  to  safe  custody ;  and  have  seques- 
tered him  Irom  coming  to  the  house ;  and  do 
desire  that  the  Articles  and  Accusation  against 
hiiu  may  be  brought  in  speedily ;  and  further 
to  let  them  know,  that  tlieir  lordships  will  take 
it  into  consideration  how  to  free  and  open  the 
passage  between  Ireland  and  England,  notwith- 
standmg  any  restraint;  and  to  that  purpose 
will  move  his'majesty  in  it." 

November  25.  A  Conference  took  place  be- 
tween bntli  Houses;  and  the  Lord  Keeper  re- 
ported the  effect  of  it ;  viz.  «  That  the  House 
of  Commons  have  delivered  their  Articles  of 
High  Treason  against  the  Earl  of  Strafford,  con- 
sisting of  divers  Charges;  and  that  the  Com- 
mons desired,  1.  That  the  Earl  may  be  called 
to  answer  tho  said  Articles.  2.  That  ihey  may 
lie  made  acquainted  with  the  Earl's  Answer. 
3.  That  they  may  be  made  acquainted  with  the 
Depositions.  4.  They  required  further,  they 
might  add  to  their  Accusation,  as  occasion 
should  serve.  After  this,  the  Articles  were  rea4 
publicly,  in  hac  vetba: 

Articles  of  the  Commons  assembled  in  Par- 
liament againstTnoMAS  Earlof  STBAyFoau, 
in  maintenance  of  the  Accusation,  vi  here- 
by he  stands  charged  of  High  Treason. 

I.  That  he  the  said  Thomas  Earl  of  Straf- 
ford huth  traitorously  endeavoured  to  subvert* 
the  fundamental  laws  and  government  of  the 
realms  of  England  ai)d  Ireland,  and,  instead 
ihereof,  to  introduce  an  arbitrary  and  tyranni- 
:al  government  nuainst  la.v ;  which  he  hath  de- 
:lared  by  traitorous  wordn,  counsels,  and  ac- 
:ions ;    and  by  giving  his  majesty  advice,  by 

*  See  Lnders*s  **  Conwderations  on  the  law 
>f  High  Treason  in  |:he  case  of  levying  war/-  83. 


force  of  arms  to  compel  his  loyal  t objects  to 
submit  thereunto. 

II.  That  he  hath  traitorously  assumed  to  him* 
self  regal  power  over  the  lives,  liberties,  per- 
sons, lands,  and  goods  of  his  majesty's  subjects 
in  England  and  Ireland ;  and  hath  exercised  the 
same  tyrannically,  to  the  subversion  and  undo- 
ing of  many,  both  of  peers,  and  others  of  his 
majesty's  liege  people. 

III.  That  the  better  to  enrich  and  enable 
himself  to  go  through  with  his  traitorous  de<' 
signs,  he  hath  detained  a. great  part  of  liis  ma« 
jesty's  revenue,  without  giving  legal  account ; 
and  hath  taken  great  sums  out  of  the  Eicbe- 
quer,  convening  them  to  his  own  use,  when  his 
majesty  wanted  money,  for  his  own  urgent  oc- 
casions, and  his  army  had  been  a  long  lime  un« 
paid. 

IV.  That  he  Irnih  traitoroosly  abused  the 
power  and  authority  of  his  government,  to  the 
mcreasing,  countenancing,  and  encouraging  of 
papists ;  that  so  he  might  settle  a  mutual  de» 
peudence  and  confidence  betwixt  himself  and 
that  party,  and,  h^  their  help,  prosecute  and  ac» 
complish  his  maUcious  and  tyrannical  designs. 

V.  That  he  hath  maliciously  endeavoured  te 
stir  up  enmity  and  hostility  between  bis  majes- 
ty's subjects  of  England  and  those  of  Scotland. 

VI.  That  he  hath  traitorously  broke  the  great 
trust  reposed  in  him  by  his  majesty,  of  lieutcH 
nant  general  of  his  army,  by  wilful  betraying 
divers  of  his  majesty's  subjects  to  death,  his 
army  to  a  dishonoarable  defeat  by  the  Scots  at 
Newbome,  and  tlie  town  of  Newcastle  into 
their  hands ;  to  the  end,  that  by  the  effusion  of 
biood,  by  dishonour,  and  so  great  a  loss  as  that 
of  Newcastle,  tiis  majesty^s  realm  of  England 
might  be  engnged  in  a  national  and"irreconcilt» 
able  quarrel  viith  the  Scots. 

VII.  That  to  presert'e  himself  from  being 
queiitiMned  for  th(>be,  and  odter  his  traitorous 
courses,  he  laboured  to  subvert  the  right  of  par- 
liaments, and  the  antient  course  of  parliament- 
ary proceedings ;  and,  by  false  and  malicious 
slanders,  to  incense  his  majesty  against  parlia- 
ments. By  which  words,  countiels,  and  actions, 
he  hath  traitorously,  and  contrary  to  his  alle- 
giance, laboured  to  alienate  the  hearts  of  the 
king's  liege  people  from  his  majesty,  to  set  a  di- 
vision between  thr  m,  and  to  ruin  and  destroy 
his  mniesiy's  kingdoms:  for  which  they  im- 
peach him  of  Hitsh  Treason  against  our  sove- 
reign lord  the  king,  his  crown  and  dignity. 

VIII.  And  he  the  stiid  carl  of  Straflfbrd  was 
lord  deputy  of  Ireland,  ami  lieutenant  general 
of  the  army  of  his  most  excellent  majesty,  for 
his  kingdoms  both  of  Ettgland  and  Ireland^  and 
the  lord  president  of  the  north,  durini;  the  time 
that  all  and  e? ery  tlie  crimes  and  offences  be- 
fore set  forth  were  d'me  and  committed ;  and 
he  the  •^aid  earl  was  lieutenant  general  of  all  his 
majesty's  anny  in  the  north  parts  of  Englnnd^ 
during  the  time  ibat  the  crimes  and  offences  in 
tlie  fifth  and  sixth  articles  set  forth  were  done 
and  C(»mrnitied. 

IX.  Thkt  the  said  Commons,  by  protestations 
saving  to  themselves  the  liberty  of  exhibiting  at 
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mny  time  befenfter  any  other  Accusation  orlin- 
peachment  against  the  said  Earl ;  and  also  of 
replying  to  ihe  Answers  that  he  the  said  Earl 
ahall  make  unto  the  said  Articles,  or  to  any  of 
them,  and  of  otferfag  proofs ;  also  of  the  pre- 
mises or  any  of  them ;  or  awr  other  Impeacli- 
ment  or  Accusation  that  shall  be  exhibited  by 
them,  as  the  cause  shall,  accordidg  to  the  course 
of  parliament,  require :  do  pray  that  the  said 
earl  may  be  put  to  answer  for  all  and  ever?  of 
the  premises,  that  such  proceedings,  eiamma- 
tions,  trials,  and  judgments  may  be  upon  every 
of  tbein  had  and  used,  as  is  agreeable  to  law  and 
justice. 

Articles  of  the  Commons  assembled  in  Par- 
liament against  Thomas  Earl  of  Strafford, 
in  roaintenanceof  their  Accusation,  where- 
by he  stands  charged  with  High-Treason. 

Whereas  the  said  Commons  have  already  ex- 
hibited Articles  against  the  said  Earl,  in  hdtc 
verba f  now  the  said  Conunons  do  further  im- 
peach the  said  Earl  as  followeth :  (that  is  to  say) 

I.  That  the  said  earl  of  Strafford,  the  21st 
day  of  March,  in  the  eighth  vear  of  his  majesty *s 
reign,  was  I'resident  of  the  king's  council  in  the 
northern  parts  of  England. 

That  the  said  earl  being  President  of  the  said 
council,  on  the  31st  of  March  a  Commission 
under  the  great  seal  of  England,  with  certain 
schedules  of  instructions  thereunto  annexed, 
was  directed  to  the  said  earl,  and  others  the 
commissioners  therein  named,  whereby,  among 
other  things,  power  and  authority  is  huiited  to 
the  said  earl,  and  others  the  commissioners 
therein  named,  to  hear  and  determine'  all  of- 
fences and  misdemeanours,  suits,  debates,  eoiv- 
troversies  and  demands,  causes,  things  and 
matters  whatsoever  therein  conuined,  and  with- 
in certain  precincts  in  the  said  northern  parts 
therein  specified,  and  in  such  manner  as  by  the 
said  schedule  is  limited  and  appointed. 

That,  amongst  other  things  m  the  said  In- 
structions, it  is  directed,  that  the  said  President, 
and  others  therein  appointed,  shall  hear  and  de- 
termine according  to  the  course  of  proceedings 
iif  the  Court  of  Star-Chamber,  divers  offences, 
deceits  and  falsities,  therein  mentioned,  whether 
the  same  be  provided  for  by  acts  of  parliament 
or  not ;  so  that  the  Fines  imposed  be  not  leas 
than  by  the  act  or  acts  of  parliament  provided 
Against  those  offences  is  appointed. 

That  also,  amongst  other  things  in  the  said 
Instructions,  it  is  directed,  that  the  said  Presi- 
dent, and  others  therein  appointed,  have  power 
to  examine,  hear,  and  determine,  according  to 
the  course  of  proceedings  in  the  Court  of  Chan- 
cerv,  all  manner  of  Complaints  for  any  matter 
within  the  said  precincts ;  as  well  concerning 
lands,  tenements,  and  hereditaments,  either 
free-hold,  customary,  or  copy-hold,  as  leases, 
and  other  things  therein  mentioned;  and  to 
stay  proceedings  in  the  court  of  Common  Law 
by  Injunction,  or  otherwise,  by  all  .ways  and 
means,  at  is  used  in  the  Court  of  Chancenr. 

And  although  the  former  Presidents  of  the 
••aid  Council  bsd  never  put  in  practice  such  In- 
structions, nor  had  they  any  such  Instructions ; 


yet  the  said  Earl,  in  the  month  of  May,  in  tU 
said  8tb  ye^,  and  divers  years  following,  dit 
put  in  practice,  exercise  and  use,  and  causes 
to  be  used  and  put  in  practice  the  said  Com- 
mission and  Instructions ;  and  did  direct  am 
exercise  an  exorbitant  and  unlawful  power  aor 
jurisdiction  over  the  Persons  and  Estates  of  Uk 
majesty's  subjects  in  those  pa  its,  and  did  disic- 
herit  divers  of  his  majesty's  subjects,  in  thosi 
parts,  of  their  inheritances,  sequestered  then 
possessions,  and  did  fine,  ransom,  punish  antj 
imprison  them;  and  caused  them  to  be  fined, 
ransomed,  punished,  and  imprisoned,  to  thetr 
ruin  and  destruction ;  and  namely,  sir  Conic n 
Darcy,  sir  John  Bourcher,  and  divers  others, 
against  the  law^,  and  in  subversion  of  the  same. 
And  the  said  commission  and  instructions  were 
procured  and  issued  by  advice  of  the  said  EarL 

And  he  tlie  said  Earl,  to  the  intent  that  such 
illegal  and  unjust  power  might  he  exercised  widi 
the,greater  licence  and  will,  did  advise,  counsel, 
and  procure  further  Directions,  in  and  hj  tbc 
said  Instructions  to  be  given,  that  no  Prohibi- 
tion be  granted  at  all,  bnt  in  cases  where  ibe 
said  Council  shall  exceed  the  limiu  of  the  sa.d 
Instructions:  And  that  if  any  Writ  of  Habeas 
Corpus  be  granted,  the  party  be  not  discharged 
till  the  party  perform  the  Decree  and  Order  o:* 
the  said  council. 

And  the  said  Earl,  in  the  13th  year  of  kii 
majesty's  reign,  did  procure  a  new  Conititiss«oii 
to  himself,  and  others  therein  appointed,  wkb 
the  said  Insiructiops,  and  other  unlawiul  .Ao- 
ditions. 

That  the  said  Commission  and  Instmctiou 
were  procured  by  the  solicitatiqn  and  advice  of 
the  said  earl  of  Strafford. 

ii.  That  sliortiy  after  the  obtaining  of  xijt 
said  Commission,  dated  the  31st  of  March.  i» 
the  8th  year  of  bis  majesty's  reign,  to  wit,  tot 
last  day  of  Ai^ust  then  next  following,  he  tb^ 
said  Earl  (to  bring  his  majesty's  lie^  pe«>p^ 
into  a  dislike  of  his  majesty,  and  of  his  goveni- 
ment,  and  to  terrify  the  Justices  of  tlie  Peact 
from  executing  of  the  laws ;  he  the  said  ^i 
being  then  President,  as  aforesaid,  and  a  Jk«- 
tice  of  Peace)  did  publicly,  at  the  Assttes  htriJ 
for  the  county  of  York,  in  the  city  of  York,  la 
and  upon  the  said  last  day  of  August,  decUic 
and  uublish  before  the  people  there  atSrodi^^ 
for  tne  administration  of  justice  according  ts 
law,  (and  in  the  presence  of  Justices  sicting)  tbatl 
some  of  the  Justices  were  all  for  law,  anid  t^ 
thing  would  please  them  but  law;  but  tb<y 
should  find  that  the  King's  little-finger  shuuii' 
be  heavier  than  the  Loins  of  the  Law.  | 

III.  That  the  reahn  of  Ireland  having  beetj 
time  out  of  mind  annexed  to  the  ImperJ 
Crown  of  this  his  majesty's  realm  of  Englaidy 
aiid  governed  by  the  same  laws ;  the  said  Eri^ 
being  Lord-Deputy  of  that  realm,  to  bring  fcil 
majesty's  liege  subjects  of  that  kingdom  Ukefti 
into  dislike  of  his  majesty's  government,  and  i« 
tending  the  subversion  of  the  fundamental  aM 
and  settled  government  of  that  realm,  aod  :li| 
destruction  of  his  majesty's  liege  people  iherq 
did  upon  the  dOth  day  of  ^ptianbef,  in  dl 
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9th  year  of  his  oow  majesty^s  reign,  in  the  citj 
of  Dublin  (tlie  chief  city  of  thatn>ealni,  where 
bis  majesty's  privy-coancil  and  courts  of  justice 
60  ordinarily  reside,  aRd  whither  the  nobiUty 
and  gentry  of  that  reaUn  do  usually  resort  for 
justice),  in  a  puhlic  speech,  before  divers  of  the 
nobility  and  gentry  of  that  kiiTgdom,  and  before 
tiiC  mayor,  alderiDen,  and  recorder,  and  many 
citizens  of  Dublin,  and  other  his  majesty's  liege 
p<fOple,  declare  and  publish,  That  Ireland  was 
a  CDDquered  nation^  and  that  the  king  might  do 
with  tliem  what  he  plvased.  And  speaking  of 
tike.  Charters  of  former  kings  of  England  made 
to  that  city,  he  further  then  said,  That  their 
Charters  were  nothing  worth,  and  did  bind  the 
king  no  further  than  he  pleased. 

IV,  That  Richard  earl  of  Cork  having  sued 
out  process  in  course  of  law,  for  recovery  of  his 
possessions,  from  which  he  was  put  by  colour  of 
an  Order  made  by  tht  said  earl  o(  Strafford, 
and  the  Council-Table  of  the  said  realm  of  Ire- 
land, upon  a  Paper-Petition,  without  legal  pro- 
ceeding, did  the  20th  day  of  February,  in  the 
11th  year  of  his  now  majesty's  reign,  threaten 
the  said  Earl  (being  then  a  peer  of  the  said 
realm)  to  imprison  bi^,  unless  he  would  sur- 
cease his  suit ;  and  said,  Ttiat  he  would  have 
neither  law  nor  lawyers  dispute  or  question  bis 
Orders.  And  the  SOth  day  of  March,  in  the 
aaid  11th  year,  the  said  earl  of  Strafford,  speak- 
ing of  an  Order  of  the  said  Council-Table  of 
that  realm,  made  in  the  time  of  king  James, 
which  concerned  a  Lease  which  the  said  earl  of 
Cork  claimed  in  certain  rectories  or  tythes, 
which  the  said  earl  of  Cork  aliedged  to  be  of 
no  force,  said,  That  he  would  make  the  said 
Karl  and  all  Ireland  know,  that  so  long  as  he 
had  the  government  there,  any  Act  of  State 
there  made,  or  to  be  made,  shall  be  as  binding 
to  I  he  subjects  of  that  kingdom,  as  an  Act  of 
Parliament:  And  did  question  the  said  earl  of 
Cork,  in  the  Castle-Chamber  thete,  irpon  pre- 
tence of  breach  of  the  said  Order  of  Council- 
Table  :  and  did  sundry  other  times,  and  upon 
sundry  other  occasions,  by  his  words  and 
speecties,  arrogate  to  himself  a  power  above 
the  fundamental  laws  and  established  govern- 
ment of  that  kingdom ;  and  scorued  the  said 
laws  and  established  government. 

V.  That  according  to  such  his  Declarations 
and  Speeches,  the  said  Earl  of  Strafford  did  use 
and  exercise  a  power  above^  and  against,  and 
to  the  subversion  of  the  said  fundamental  laws 
and  established  government  of  the  said  realm 
of  Irehind;  extending  such  his  power  to  the 
l^oods,  freeholds,  inheritances,  liberties,  and 
lives  of  his  majesty's  subjects  of  the  said  realm : 
end  namely,  the  said  earl  of  Strafford,  the  19th 
day  of  December,  1635,  in  the  tithe  of  full 
peace,  did  in  the  said  rcahn  of  Ireland  giye, 
and  procure  to  be  given,  against  the  lord  Mount- 
norris,  (then  and  yet  a  peer  of  the  said  realm 
of  Ireland,  and  tlien  Vice-Treasurer  and  Ke- 
ccivcr-General  of  the  realm  of  Ireland,  and 
Treasurer  at  War,  and  one  of  the  Principal 
Secretaries  of- State,  and  Keeper  of  the  Privy- 
Signet  of  (be  said  kingdom)  a  Sentence  of  Death 


hy  a  Council  of  War,  called  together  by  the 
said  earl  of  StraSbrd,  witliout  any  warrant  or  , 
authority  of  law,  or  offence  deserving  any  such 
punishment.  And  he  the  said  Earl  did  also  at 
Dnhlin,  within  the  said  realm  of  Ireland,  in  the 
month  of  March,  in  the  14th  year  of  his  majes- 
ty's reign,  without  any  legal  or  due  proceedings 
or  trial,  give,  and  cause  to  be  given,  a  Sentence 
0/  Death  against  one  other  of  his  majesty's  sub- 
jects, whose  name  is  yet  unknown  ;  and  caused 
him  to  be  put  to  deatli  in  execution  of  the  same 
Sentence. 

VI.  That  the  said  earl  of  Strafford,  without 
any  legal  proceedings,  and  upon  a  Paper  Peti- 
tion of  Richard  Rolston,  did  cause  the  said  lord 
Mountnorris  to  be  disseized,  and  put  out  of 
possession  of  bis  freehold  and  inheritance  of 
nis  manor  of  Ty  more  in  the  county  of  Armagh^ 
in  the  kingdom  of  Ireland,  the  said  lord  Mount- 
norris having  been  18  years  before  in  quiet 
possession  thereof. 

VII.  That  the  said  Earl  of  Strafford,  in  the 
Term  of  Holy  Trinity,  in  the  ISth  year  of  his 
now  majesty's  reign,  did  cause  a  Case,  com- 
monly called  '  The  Case  of  Tenures  upon  de-* 
fective  Titles,'  to  be  made  and  drawn  up  with* 
out  any  jury  or  trial,  or  other  legal  process,  and 
.withoot  the  consent  of  parties;  and  did  then 
procure  the  Judges  of  the  said  realm  of  Ireland 
to  deliver  their  Opinions  and  Resolutions  to 
that  case ;  and  hy  colour  of  such  opinion  did, 
without  any  legal  proceedings,  cause  Thoma* 
lord  Dillon,  a  peer  of  the  said  realm  of  Ireland^ 
to  be  put  out  of  the  possession  of  divers  lands 
and  tenements,  being  his  freehold,  in  the  coun- 
ties of  Mayo  and  Roscommon,  in  the  said  king- 
dom :  And  divers  other  of  his  majesty's  sub* 
jects  to  be  put  out  of  possession,  and  disseized 
of  their  fr^etiold,  by  colour  of  the  same  resolu- 
tion, without  legal  proceedings;  whereby  many 
hundreds  of  his  majesty's  subjects  were  undone, 
and  their  families  utterly  ruinated. 

vrii.  That  the  said  Earl  of  Strafford,  upon  a 
Petition  of  sir  John  Gifford  knt.  the  1st  day  of 
February,  in  the  said  13th  year  of  his  majesty's 
reign,  without  any  legal  process,  made  a  De* 
cree  or  Order  against  Adam  viscount  Loflus  of 
Ely,  a  peer  of  the  said  realm  of  Ireland,  and 
lord  chancellor  of  Ireland ;  did  cause  the  said 
viscount  to  be  imprisoned,  and  kept  close  pri- 
soner, on  pretenee  of  disobedience  to  tlie  said 
decree  or  order. 

And  the  said  Eail,  withoot  any  authority, 
and  contrary  to  bis  commission,  required,  and 
commanded  the  said  Lord  Viscount  to  yield  up 
unto  him  the  Great  Seal  of  the  realm  of  Ire* 
land,  which  was  then  in  his  custody  by  his  ma- 
jesty's command,  and  imprisoned  the  said  Chan- 
cellor for  not  obeying  such  his  command. 

And  without  any  legal  proceeding  did,  in 
the  same  13ih  year,,  imprison  George  earl  of 
Kildnre,  a  peer  of  Ireland,  against  law,  thereby 
to  enforce  him  to  submit  his  title  to  the  manor  . 
and  lordship  of  Castlelcigh  in  the  Queen's 
county,  (beine  of  great  yearly  value)  to  the  said 
Earl  of^  Strafford's  will  and  pleasure,  and  kept 
him  a  year  prisoner  for  the  said  cause ;  two 
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months  whereof  he  kept  hioi  close  prisoner, 
and  refused  to  enlarge  him,  nutwithstandrng 
Ills  aiajeftry*9  Letters  for  his  enlargement,  to  the 
•aid  earl  of  Strafford  directed. 

And  upon  a  Petition  exhibited  in  October, 
1635,  by  Thomas  Hibbots,  against  dame  Mary 
Hibbots  widow,  to  him  the  said  earl  of  Straf- 
ford ;  the  said  Earl  of  Strafford  recommendt^ 
the  said  Petition  to  the  Council-Table  of  Ire- 
land, where  the  most  part  of  the  Council  gave 
their  vote  and  opinion  for  the  said  My  :  but 
the  said  Earl  finding  fault  herewith  caused  an 
Order  to  be  entered  against  the  said  lady,  and 
threatened  her,  that  if  she  refused  to  submit 
thereunto,  he  would  imprison  her,  and  fine  ber 
500L  :  tliat  if  she  continued  obstinate,  he  would 
continue  her  imprisonment,  and  double  her  fine 
every  month.  By  means  whereof  she  was  en- 
forced to  relinquish  her  estate  in  the  lands 
questioned  in  the  said  Petition,  which  shortly 
after  were  conveyed  to  sir  Robert  Meredith,  to 
the  use  of  the^aid  Etirl  of  Straiford. 

And  the  said  Earl  in  like  maimer  did  impri- 
son divers  others  of  his  majesty's  subjects,  upon 
pretence  of  disobedience  to  his  Orders,  Decrees, 
and  other  illegal  commands  by  him  made  ibr 
pretended  debts,  titles  of  lands,  and  other 
causes, ip  an  arbitrary  and  extra-judicial  course, 
upon  Paper  Petitions  to  him  preferred,  and  no 
cause  legally  dependine. 

IX.  Tiiat  the  said  Eari  of  Strafford  the  16th 
day  of  February,  in  the  12lh  year  of  his  ma- 
jesty's reign,  assuming  to  himself  a  power  above 
and  against  law,  took  upon  him,  by  a  General 
Warrant  under  his  hand,  to  give  power  to  the 
lord  bishop  of  Downe  and  Connor,  his  chan- 
cellor or  chancellors,,  and  their  several  oflicers 
thereto  to  be  appoiisted,  to  attach  and  arrest 
the  bodies  of  all  such  of  the  meaner  and  poorer 
tort,  who,  after  citation  sliould  either  refuse  to 
appear  before  them,  or  appearing  should  omit 
or  deny  to  perform  or  midergn  all  lawful  De- 
crees, Sentences,  and  orders,  issued,  imposed, 

-€r  given  out  against  them,  and  them  to  commit, 
and  keep  in  (he  next  gaol  until  they  should 
either  perform  such  Sentences,  or  put  in  suffi- 
cient bail  to  shew  stime  reason  before  the  Coun- 
cil-Table of  such  their  contempt  and  neglect. 
And  the  said  Earl,  the  day  and  year  last  men- 
tioned, signed  and  issued  a  warrant  to  that  ef- 
fect; and  made  the  like  warrants  to  several 
other  bishops,  and  their  chancellors,  in  the  said 
jneahn  of  Ireland,  to  tlie  same  effect. 

X.  That  the  said  Earl  of  Strafford,  being 
Lord-Lieutenant  or  Deputy  of  Ireland,  pro- 
cured the  Customs  of  the  Merchandizes  ex- 
|jorted  out  and  imported  into  that  realm  to  he 
iarmed  to  his  own  u«e. — And  in  the  9th  year 
of  his  now  majesty's  reign,  he  having  then 
interest  in  the  said  customs,  (to  advance  his 
own  gain  and  lucre)  did  cau^  and  procure  the 
native  commodities  of  Ireland  to  be  rated  in 
the  Book  of  Rates  for  the  Customs  (according 
to  which  the  customs  were  usually  gathered^  at 
iar  greater  values  and  prices  than  in  truth  they 
were  worth;  that  is  to  say,  e\-ery  hide  at  205., 
which  in  truth  was  worth  but  jis. ;  every  stone 


of  wool  at  13s.  4td,,  though  the  same  were  Teallr 
worth  but  5a.,  at  the  utmost  9$.i  by  whicts 
means  the  Custoiki,  which  Jiefore  was  bat  a 
twentieth  part  of  tl\e  true  v^ue  of  tlte  commo- 
dity, was  enhanced  tometimes  a  fifth  part,  and 
sometimes  to  a  fourth,  and  sometimes  to  a  third 
part  of  the  true  value,  to  the  great  oppressioa 
of  the  subjects,  and  decay  of  merchandise. 

XI.  That  the  said  Earl,  iti  the  9th  year  of 
his  mnjesty's  reign,  did  by  his  own  will  and 
pleasure,  and  £ot  his  own  lucre,  restrain  the 
exportation  of  the  conunoditiesof  that  king* 
dom  without  his  licence;  as  namely,  pipe- 
staves,  and  other  commodities ;  and  then  raised 
great  sums  of  money  for  Licences  of  exporta- 
tion of  those  commodities,  and  dispensation  of 
the  said  restraints  imposed  on  them :  by  wbicb 
means  the  pipe-staves  were  raised  from  4/.  lOt, 
or  5/.  per  1000,  to  10/.  and  sometimes  1 1/.  per 
1000.  And  other  comi^odities  were  enhanced 
in  the  like  proportion,  and  by  the  same  meaa>, 
by  him  the  said  Earl. 

XH.  That  the  said  Earl,  being  Lord  Deputy 
of  Irehind,  on  the  9th  day  of  January,  in  the 
ISth  year  of  bis  now  majesty's  reign,  did  then.^ 
under  colour  to  regulate  the  importation  ut' 
Tobacco  into  the  said  realm  of  Ireland,  is^ue  a 
Proclamation  in  his  majesty's  name,  prohibitia^ 
the  importation  of  Tobacco,  without  licence  of 
him  and  his  council  there,  from  and  afier  the 
1st  day  of  May,  1638.  After  which  restraint, 
the  said  Earl,  notwithstanding  the  said  restraint, 
caused  divers  great  quantities  of  Tobacco  to 
be  imported  to  bis  own  use,  and  freighted  divert 
ships  with  Tobacco,  which  he  imported  to  \m 
own  use:  and  that  if  any  ship  brought  Tobacco 
into  any  port  there,  the  said  Earl  and  his  agents 
used  to  buy  the  same  to  his  own  use,  at  their 
own  price;  and  if  that  the  owners  refused  to 
let  him  have  the  same  at  under-valnes,  thea 
they  were  not  permitted  to  vent  the  same  there. 
By  which  undue  means  the  said  Earl  having 
gotten  the  whole  trade  of  Tobacco  into  his  own 
hands,  he  sold  it  at  great  and  excessive  prices, 
such  as  lie  li^t  to  impose  for  bis  own  profit. 

And  the  more  to  a:isure  the  said  monopoly  of 
Tobacco,  he  the  said  Earl,  on  the  23id  day  oi 
February  in  the  13th  year  aforesaid,  did  issue 
another  Proclamation,  commanding  that  oooe 
should  put  to  sale  any  Tobacco  by  wholesale 
from  and  after  the  last  day  of  May  then  neit 
following,  but  what  should  be  made  up  into 
rolls,  and  the  same  sealed  with  two  seals  bv 
himself  appointed,  one  at  each  end  of  the  roll 
And  such  as  was  not  sealed  to  be  seized,  ap- 
pointing 6d.  the  pound  for  a  reward  to  sucb 
persons  as  should  seize  the  same;  and  the  per- 
son in  whose  custody  the  unsealed  Tobacco 
should  be  found,  to  be  committed  to  gaol: 
which  last  Proclamation  was  coloured  by  s 
pretence  for  the  restraining  of  the  sale  of  ua- 
wholesome  tobacco,  but  it  was  truly  to  advance 
thp  said  Monopoly. 

Which  Proclamation  the  said  Earl  did  rigoi* 
ously  put  in  execution,  by  seiting  the  go«h, 
fining,  imprisoning,  whipping,  and  potting  tKe 
offenders  against  the  same  PrQclamatifln  on  tiit 
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Diilorj ;  fl^  r\Am4U\  fJarrttibv  FfuLbanI,  tdwarti 
Cavena,  John  Tiunen,  and  divers  otlicri;  and 
miifi^  ihe  otficiers  of  state,  and  jubtices  of  peace^ 
H'.id  other  oificers  to  s^rvc"  hhn  in  the  compass- 
ing; aud  oxt'curiiii;  tlie5<*  unjust  and  undue 
omrses.  By  wMch  Criiffties,  and  unjust  Mo- 
nopolie**,  the  said  Earl  ruined  100,000/.  per  an- 
num gain  to  him^elt!  And  yet  the  said  Earl. 
though  he  enhanced  t!ie  Cubioms  where  it  con- 
cerned the  merchants  in  general,  yet  dvew  down 
ihe  impost  formerly,  talten  on  Tobacco  from 
Cd.  the  pound  to  3J.  the  pound;  it  being  for 
his  own  profit  so  to  do. 

Aud  the  said  Earl,  by  the  same  and  other 
rigonms  and  undue  means,  raised  severid  other 
Monop6lies  and  unlawful  exactions  for  his  own 
gain,  viz.  on  sf arch,  iroiif  pots,  glasses,  totacco- 
pipes,  arid  several  other  commodities. 

xrii.  That  Flax  being  one  of  the  principal, 
and  native  comfnodities  of  that  kingdom  of 
Ireland',  the  sa'id  Earl  having  gotten  great 
quantities  .thereof  into  his  hand,  and  growing 
on  his  own  lands,  did  issue  out  sevcpal  Procla- 
mation), viz.  the  one  dated  the  31st  of  May,  in 
the  12th  of  his  majesty's  reign ;  and  the  other 
dated  the  31st  of  January,  in  the  same  year ; 
thereby  prescribing  and  enjoining  the  working 
of  Flax  into  yarn  and  thread,  and  the  ordering 
of  the  same  m  such  ways,  wherein  the  natives 
of  that  kingdom  were  unpractised  and  unskil- 
ful. Which  Proclamations  so  issued,  were  by 
his  commands  and  warrants  to  ,his  inajesty  s 
justices  of  peace,  and  other  officers,  aud  by 
other  rigorous  means,  put  in  execution  :  and 
the  Flax  wrouwl.t  or  ordered  in  other  manner 
than  as  tlie  said  proclamation  prescribed,  was 
seized  and  Employed  to  the  use  of  him  and  his 
f'l^ents  :  and  thereby  the  said  earl  endeavoured 
to  gain,  and  did  gain  in  effect,  the  sole  sale  of 
that  native  commodity. 

XIV.  That  the  said  Earl,  by  proclamation 
dated  the  16th  of  October,  in  tlie  14th  yeaf  of 
Ills  majesty's  reign,  did  impose  upon  the 
owners,  masters,  pursers,  and  boatswains  of 
<'very  sliip,  a  new  and  unlav^ful  oath,  viz.  That 
they,  or  two  or  more  of  them,  immediately 
nfcer  ttse  arrival  of  ony  slup  within  any  port  or 
creek  in  the  said  kintjdom  of  Ireland,  should 
j:i\e  in  a  true  invoice  of  thf?  outward  bulk  of 
v.'trcs  and  merchandizes  first  laden  aboard 
them,  together  v\itli  the  severnl  marks  and 
number  of  gonds,  and  the  quahties  and  condi- 
tion of  the  said  gdods  as  fur  as  to  them  should 
l/'>  known  ;  the  names  of  the  several  merchants 
proprietors  of  the  said  gocids,  and  the  place 
i'nmx  whence  they  were  fraughted,  and  whither 
I  hey  were  hound  to  discharge;  which  Procla- 
iiiaiioii  was  accordingly  put  in  execution,  and 
sundry  persons  enforced  to  ta^e  the  said  un- 
lawful oath. 

XV.  That  the  said  Earl  traitorously  and 
"wickedly  davibed  and  contrived,  by  force  of 
arms,  and  in  a  warlike  manner,  to  subdue  the 
subjects  of  the  said  realm  of  Ireland,  and  to 
bring  them'  under  his  tyrannical  power  and 
^ill;  and  in  pursuance  of  hiS  wicked  aud  trai- 
torous purposes  aforesaid,  the  said  Earl  io  the 

VOL.  nr. 


8tTi  year  of  his  majesty's  reigii,  did  by  his  own 
authority,  without  any  warrant  or  colour  of 
law,  tax  and  impose  great  sums  of  money  ujon 
the  towns  of  Baltimore,  Baudenbrid^e,  TmIow^, 
aud  divers  other  towns  and  places  in  the  b^ifi 
realm  of  Trt'land ;  and  did  cau^e  the  same  to 
be  ittvicd  u^on  the  inhabitants  of  those  towns 
by  troops  of  soldiers,  with  force  and  arms,  ip 
warlike  manner.  And  on  the  9ih  of  Mmcb, 
in  the  i2th  year  of  his  now  majei»ty's  rei^jq, 
tniitorously  did  ^ive  authority  tinto  Itubert  Sa- 
vile,  a  Serjeant  ut  arms,  and  to  the  captaius  of 
the  companies  of  soldiers  iu  scvend  pans  of. 
that  realm,  to  send  such  numbers  of  soldieip 
to  lie  on  the  lands  and  Houses  of  such  as  woul^  < 
notcqnforni  to  his  or<i^rs,  until  they  should 
render  obi'dieiice  to  his  said  orders  and  wa^ 
rants ;  and  after  such  submission,  and  not  bj^- 
fore,  the  said  soldiers  to  return  to  their  garri- 
sons :'  And  did  also  issue  the  like  warrants  udU> 
divers  others,  vvhich  warrants  were  in^  warlike 
manner,  with  force  and  arms,  put  in  execution 
accordingly;  and  by  such  warlike  means  did 
force  divers  of  his  majesty's  subiects  of  that 
realm  to  submit  themselves  to  his  unUwfiil 
commands. 

And  in  the  sai'd  12th  year  of  his  majesty^» 
reign,  the  said  Earl  did  traitprously  cause  cer- 
tain troops  of  horse  and  foot,  armed  in  warlike 
manner  and  in  warlike  array,  with  force  aiid 
amris,  to  expel  Richard  Butler  from  the  possef- 
sioQ  of  the  mano'r'of  Castle-Cumber,  in  the  tci;- 
ritory  of  Idou^b,  in  the  said  realm  of  Ireland  ; 
and  did  likewise,  and  in  like  wprlike  manner, 
expel  divers  of  his'majesty's  su!)jects  from  their 
houses,  families,  and  possessions ;  at  namely, 
Edward  Obrenraan,  Owen  Oberman,  John 
firenman,  Patrick  Oberman,  sir  Cypriao 
IIorsefield,'and  divers  others,  to  the  number  of 
about  an  100  families ;  and  took  and  imprison- 
ed them  and  their  wives,  and  carried  them  pri- 
soners to  Dublin,  and  there  detained,  until  tuej 
did  yield  up,  surrender  or  release  iheir  respeo 
tive  estates  and  rights. 

And  the  said  Earl  in  like  warlike  maoner 
hath,  durins  his  government  of  the  said  kiuj}* 
dom  of  Ireland,  subdued  divers  others  f%f  hi$ 
majesty's  subjects  there^  to  his  will ;  and  there- 
by, and  by  the  means  aforesaid,  hath  levied 
war  within  the  said  realm  against  bis  majesty 
and  his  liege  people  of  that  kingdom. 

XVI.  That  the  Earl,  tlie  22nd  of  Feb.  in  the 
7th  year  of  his  majesty's  reign,  intending  to  op- 
press the  said  subjects  of  Ireland,  did  make  a 
Proposition,  and  obtained  from  his  inajesty  an 
allowance  thereof.  That  no  complaint  of  injus- 
tice or  oppression  done  in  Ireland,  should  be 
received  in  England  against  any,  unless  it  ap- 
peared tlmt  the  party  made  first  his  address  to 
him  the  said  ilarl :  and  the  said  Earl  having  by 
such  usurped^  tyrannical,  and  exorbitant 
ptiwer,  expressed  in  tlie  former  Articles,  de- 
stroy^ and  oppressed  the  peers^  and  oiber 
subjects  o(  that  kingdom  of  Ireland,  in  their 
lives,  consciences,  lands,  liberties  and  estates; 
the  said  Earl,  to  the  intent  the  better  to  main- 
tain  and  strengthen  lus  said  power,  and  t9 
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bring  the  people  into  a  disaffection  of  his  ma- 
jesty, as  aforesaid,  did  use  his  majesty's  name 
in  the  execution  of  tlie  said  power. 
'  And  to  prevent  the  subjects  of  that  realoi 
of  all  means  of  complaints  to  his  raajesry,  and 
of  redress  against  him  and  his  agents,  did  is^ue 
«  Proclamation,  bearing  date  the  17th  day  of 
September,  in  the  11th  year  of  his  majesty's 
reign,  thereby  commanding  all  the  nobility,  un- 
dertakers, and  others  who  held  estates  and  of- 
*  fices  in  the  said  kingdom,  (except  such  as  were 
employed  in  hil  majesty's  service,  or  attending 
in  England  by  his  special  command)  to  make 
their  personal  residence  iix  the  said  kingdom  of 
Ireland,  and  not  to  depart  thence  without  li- 
cence of  himself. 

And  the  said  Earl  hath  since  issued  other 
Proclamations  to  the  same  purpose,  by  means 
'whereof  the  subjects  of  the  said  realm  are  re* 
strained  from  seeking  Relief  against  tlie  op- 
pressions of  the  said  Earl,  without  his  licence ; 
which  Proclamations  the  said  Earl  hath  by 
several  rigorous  ways,  as  by  fine,  imprison- 
ment, and  otherwise,  put  in  execution  on  his 
majesty's  subjects ;   as  namely,  one 


Parry,  and  others,  who  came  over  only  to  com- 
plain of  the  exorbitances  and  oppressions  of 
the  !iaid  Earl. 

ivif.  That  the  said  Eurl  having,  by  such 
Yneaiut  as  aforesaid,  subverted  ihc  government 
and  laws  of  the  kingdom  of  Ireland,  did,  in 
March,  in  the  i6th  year  of  his  majesty's  reign, 
in  scandal  of  his  iVhjestyV  government  of  all 
Ills  kingdoms,  and  in  further  execution  of  his 
'Wicked  purposes  aforesaid,  speaking  of  the 
Army  in  Ireland,  declare.  That  his  majesty 
^as  so  well  pleased  with  the  Army  of  Ireland, 
and  the  consequences  thereof,  that  his  majesty 
would  certainly  make  the  same  a  pattern  for 
«U  his  three  kingdoms. 

-  xyiii.  That  the  said  EaH,  for  the  better  ef- 
fecting of  his  traitorous  designs  and  wicked 
l^arposes,  did  endeavour  to  draw  a  Depejid- 
ency  upon  himself  of  the  Papists  in  both  king- 
doms of  England  and  Ireland ;  and  to  that  end, 
during  the  time  of  his  government  in  Ireland, 
he  restored  divers  IVyeries  and  Mass-houses 
(which  had  been  formerly  suppressed  by  tl)e 
precedent  Deputies  of  that  kingdom ;  two  of 
which  houses  are  in  the  city  of  Dublin,  and  had 
been  assigned  to  the  use  of  the  University  there) 
to  the  pretended  owners  thfreof,  who  have 
•TBce  employed  the  same  to  the  exercise  of  the 
popish  religion. 

And  in  the  months  of  May  and  June  last 
the  said^Earl  did  raise  an  Army  in  the  said 
realm,  consisting  of  8,000  foot,  all  of  which, 
except  1,000,  or  thereabouts,  were  Papists; 
and  the  said  1,000  were  drawn  out  of  the  old 
Army  tliere,  consisting  of  2,000  foot,  and  in 
their  places  there  were  a  1,000  Papists,  or 
thereabouts,  put  into  the  said  old  Army  by  the 
•aid  Earl. 

And  the  more  to  ens^age  and  tic  the  said 
aew  Army  of  Papists  to  himself,  and  to  encou- 
rage them,  and  to  discouras^e  and  weary  out 
the  said  old  Army ;  the  said  Earl  did  so  pro- 


vide, that  the  said  new  Army  of  Papists  were 
duly  paid,  and  had  all  necessaries  provided  for 
them,  and  permitted  the  exercise  of  their  reli- 
gion ;  but  the  said  old  Army  w«refor  the  spac« 
of  one  whole  year  and  upwards  unpaid. 

And  the  said  Earl  being  appointed  a  Com- 
missioner within  eleven  several  counties  of  the 
northern  parts  ef  England,  for  compounding 
with  Recusants  for  their  Forfeitures  due  to  his 
majesty,  which  commission  beareth  date  the 
8th  of  July,  in  the  5th  year  of  his  majesty's 
reign  that  now  is ;  and  being  also  receiver  of 
the  Composition-Money  thereby  arising,  and 
of  other  debts,  duties,  and  penalties,  by  reason 
of  recusancy  within  the  said  counties,  for  his 
majesty's  use,  by  letters  patents  dated  the  9th 
day  of  the  same  July  ;  he,  to  engage  the  said 
Recusants  to  him,  did  compound  with  them  at 
low  an«I  under  rates,  and  provided  that  they 
should  be  discharged  of  all  proceedings  against 
them  in  all  his  majesty's  courts,  both  temporal 
^  «in4  ecclesiastical,  in  manifest  breach  of,  and 
corikxary  to,  the  laws  and  statutes  of  this  reahn^ 
in  that  behalf  established. 

XIX.  That  the  said  Earl  having  taxed  and  le- 
vied the  said  I^n positions,  and  raided  the  said 
Monopolies,  and  committed  the  said  other  Op- 
pressions in  his  majesty's  name,  and  as  by  his 
majesty's  royal  command  ;  he  the  said  Earl,  in 
May,  the  lotii  year  of  his  majesty's  reign,  did  of 
his  own  autliority  contrive  and  frame  a  new  and 
unusual  oath,  by  the  purport  whereof,  among 
many  other  things,  the  paity  taking  the  said 
oath  was  to  swear,  That  he  sliould  not  pK^test 
against  any  his  majesty's  royul  cnminands,  but 
submit  himself  in  all  due  obedience  thereunto. 
Which  Oath  he  so  contrived,  to  in  force  the 
same  on  the  subjects  of  the  Scotish  nation  inha- 
biting in  Ireland ;  and  out  of  a  hatred  to  ti^e 
said  nation,  and  to  put  them  to  a  discontent 
with  his  majesty  and  his  government  tliere ; 
and  compelled  divers  of  his  majesty's  said  sub- 
jects there  to  take  the  said  oath  against  their 
wills ;  and  of  such  as  refused  to  take  the  said 
oath,  some  he  grievously  fined  and  imprison- 
ed, and  others  He  destroyed  and  exiled  ;  and 
namely,  the  lOtli  Oct.,  a.  d.  16S9,  he  6oei 
Henry  Steward  and  his  wife,  who  refused  lo 
take  the  said  Oath,  d,000/.  a-piece,  and  their 
two  daughters  and  James  Gray  3,000/.  a-piece, 
and  imprisoned  them  for  not  paying  the  said 
Finefs :  the  said  Henry  Steward,  his  wife  and 
daughters,  and  James  Gray,  being  tlie  king's 
liege  people  of  the  Scotish  nation.  And  divcn 
others  he  used  in  like  manner.  And  the  said 
Earl  upon  that  occasion  did  declare.  That  the 
said  Oath  did  not  only  oblige  thein  in  point  of 
allegiance  to  his  majesty,  and  acknowledgment 
of  his  supremacy  only,  but  to  the  ceremonies 
and  government  of  the  church  established,  and 
to  be  established  by  his  majesty's  royal  aut!ia- 
rity;  and  said,  that  the  refusers  to  obey  he 
would  prosecute  to  the  blood. 

XX.  That  the  said  Earl  hath  in  the  15th  and 
16th  years  of  his  majesty's  reign,  and  divers 
years  past,  laboured  and  endeavoure<!  to  breed 
iQ  his  majesty  an  ill  opinion  of  hissub/ecti. 
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nainely,  of  those  of  the  Scotish  nation  ;  and 
divers  and  sundry  times,  and  especially  since 
the  Pacification  made  by  bis  majesty  wirh  his 
said  gubiects  of  Scotland  in  summer,  m  the  15th 
year  of  his  majesty's  reign ,  he  the  said  Earl  did 
labour  and  endeavour  to  persuade,  incite,  and 
provoke  his  majesty  to  an  oflfensive  war  against 
his  said  subjects  of  tlie  Scotish  nation.  And 
the  said  Earl,  by  his  counsels,  actions,  and  en- 
deavours, hatli  been  and  is  a  principal  and 
chief  incendiary  of  the  war  and  discord  between 
his  majesty  and  his  subjects  of  England,  and 
the  said  subjects  of  Scotland  ;  and  hath  declar- 
ed and  advised  his  majesty,  that  the  demands 
made  by  the  Scots,  in  their  parliament,  were 
a  sulficient  cause  of  war  against  them. 

The  said  Earl  having  formerly  expressed  the 
height  and  rancour  of  his  mind  towards  his 
majesty's  subjects  of  the  Scotish  nation,  viz. 
the  10th  day  of  October,  in  the  15th  year  of  his 
majesty's  reign,  he  said,  That  the  nation  of  tlie 
Scots  were  rebels  and  traitors ;  and  he  being 
then  about  to  come  to  England,  he  then  far- 
ther said,  That  if  it  pleased  his  master,  meaning 
his  'nmjesty,  to  send  him  back  again,  he  would 
root  out  of  the  said  kingdom,  meaning  the  said 
kingdom  of  Ireland,  tlie  Scotish  nation  both 
root  and  branch,  some  lords  and  others,  who 
had  taken  the  said  oath  in  the  precedent  arti- 
cle, only  excepted :  And  the  said  Earl  hath 
caus»ed  divers  of  the  ships  and  goods  of  the 
scots  to  be  stayed,  ssized,  and  molested,  to  the 
intent  to  set  on  the  said  war. 

XXI.  That  the  said  Earl,  shortly  after  his 
Sueeches  mentioned  in  the  last  precedent  Arti- 
cles, to  wit,  in  the  15t^year  of  his  majesty's 
reign,  came  into  this  realm  of  England,  and 
was  made  Lord  Lieutenant  of  Ireland,  and  con- 
tinued his  Government  of  that  kingdom  by  a 
deputy :  at  his  arrival  here,  finding  that  his 
majesty  with  much  wisdom  apd  gooaness  had 
V composed  the  Troubles  in  the  North,  and  had 
a  Pacification  with  his  subjects  of  Scotland,  he 
labouired  by  all  means  to  procure  his  majesty  to 
break  that  Pacification,  mcensing  his  majesty 
against  his  subjects  of  that  kingdom,  and  the 
proceedings  of  the  parliament  there. — And  hav- 
ing incited  bis  majesty  to  an  offensive  war 
against  his  suljects  t>f  Scotland  by  sea  and 
land ;  and  the  pretext  thereof  to  raise  forces 
for  the  maintenance  of  that  war;  he  counselled 
his  majesty  to  call  a  parliament  in  England  : 
yet  the  said  Earl  intended,  that  if  the  said  pro- 
ceedings of  that  parliament,  should  not  be 
such  as  would  stand  with  the  said  Earl  of 
Strafford's  mischievous  designs,  he  would  then 
procure  his  majesty  to  break  the  same,  aud^ 
by  ways  of  force  and  power  to  raise  mo- 
nies upon  the  subjects  of  this  kingdom. — 
And  for  the  encouragement  of  his  majesty  to 
hearken  to  his  advice,  he  did  before  his  majesty 
and  his  privy -council,  then  sitting  in  council, 
make  lars;e  declaratidn.  That  he  would  serve 
his  majesty  in  any  other  way,  in  case  the  par- 
liament should  not  supply  him. 

xxu.  That  m'the  month  of  March,  before 
the  begiooiog  of  the  last  partiameuty  the  said 


Earl  went  into  Ireland,  and  procared  the  par- 
liament of  that  kingdom  to  declare  th^ir  assis- 
tance in  a  War  against  the  Scots,  and  gave  di- 
rections for  tlie  raising  of  an  Army  there,  con- 
sisting of  8,000  foot,  and  1,000  hor»e,  being  for 
the  most  part  papists.  And  confederating  with 
one  sir  George  luidclifie,  did,  together  with  him 
the  said  sir  George,  traitorously  conspire  to 
employ  the  said  army  for  the  ruin  and  destruc-. 
tion  of  the  kingdom  of  England,  and  of  his  ma* 
jesty's  subjects,  and  of  altering  and  subverting 
of  the  fundamental  laws  and  established  govern-, 
mcnt  of  this  kingdom. 

And  shortly  after  the  said  Earl  returned  into 
England,  and.  to  sundry  persons  declared  his 
opinion  to  be.  That  his  majesty  should  first  try 
the  parliament  here ;  and  if  that  did  not  sup- 
ply him  according  to  his  occasions,  he  might 
use  tlien  his  Prerogative  as  he  pleased,  to  levy 
what  he  needed ;  and  that  he  should  be  ac- 
quited  both  of  God  and  man,  if  he  took 
some  other  coui-ses  to  supply  himself,  though  U 
were  against  the  wills* of  his  subjects.  * 

XXIII.  That  upon  the  13th  day  of  April  last 
the  Parliament  of  England  met,  and  the  Com- 
mons House  (then  being  the  representative  body- 
of  all  the  commons  in  tlie  kingdom)  did,  acconU 
ing  to  the  trust  reposed  in  them,  enter  into  de- 
bate and  consideration  of  the  great  Grievances 
of  this  kingdom,  both  in  respect  of  Religion  and 
the  public  .Liberty  of  the  kingdom;  and  his 
majesty  referring  chiefly  to  the  said  earl  of 
Strafifofd  and  the  archbishop  of  Canterbury  the 
ordering  and  disposing  of  all  matters  concern-* 
ing  the  parliament ;  he  the  said  Earl,  with  the 
assistance  of  the  said  Archbishop,  did  procure 
his  majesty  by  sundry  Speeches  and  Messajges,  ' 
to  urge  the  said  Commons  House  to  enter  into 
some  Resolution  for  his  majesty's  Supply  for 
maintenance  of  his  war  against  his  subjects  of 
Scotland,  before  any  course  taken  for  the  relief 
of  the  .great  and  pressing  Grievances  wherewith 
this  kingdom  was  then  afflicted.  Whereupon  a 
demand  was  tlien  made  froiA  his  majesty  of 
twelve  Subsidies,  for  tlie  release  of  Ship-money 
only.  And  while  the  said  Commons  then  as- 
sembled (with  expression,  of  great  affection  t^ 
his  majesty  and  his  service)  were  in  debate  and 
consideration  concerning  some  Supply,  beibr«; 
any  resolution  by  them  made ;  he  the  said  Earl, 
with  the  help  and  assistance  of  tlie  said  Arch- 
bishop, did  procure  his  majesty  to  dissolve  the 
said  Parhament  upon  the  5th  day  of  Mav  last. 
And  upon  the  same  day  the  said  Earl  did  trea- 
cherously, fidsly,  and  maliciously  endeavour  to 
incence  his  majesty  against  bis  loving  and  faith- 
ful subjects,  who  had  been  members  of  the  said 
house  of  commons,  by  telling  his  majesty  they 
had  denied  to  sup])ly  him :  And  afterwards, ' 
upon  the  same  day,  did  traitorously  and  wickedly 
counsel  and  advibe  'his  majesty  to  this  effect, 
.  viz.  That  having  tried  the  affections  of  his  peo- 
ple, he  was  loose  and  absolved  from  all  rules  of 
government,  and  that  be  was  to  do  every  thing 
that  power  would  admit;  and  that  his  majesty 
tmd  tried  all  ways,  and  was  refused,  and  should 
be  acquitted  towards  God  and  mao  i  and  thai 
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he  hud  au  nrm^  in  Ireland,  (meaning  the  Army 
itbove-mentioned/cunM^ting  of  PapisXsj  his  de- 
pendants, as  is  aforesaid)  wiiich  he  might  iinploy 
to  reduce  this  kingdom. 
"  XXIV.  That  ill  the  said  month  of  May,  he, 
the  sdid  Earl,  falsely,  traitorously,  and  malici- 
ously published  and  declared  before  others  of 
his  majesty's  priv-r-council,  that  the  Paihament 
df  England  had  forsaken  the  king^  and  that  in 
denying  to  bupply  the  king,  they  bad  given  him 
fldvanrnge  to  bupply  himself  by  other  ways. 
And  several  other  times  he  did  maliciously, 
wickedly,  and  falsely  publish  and  declare,  That 
seeing  the  parliament  had  refu.<)ed  to  supply  his 
ihajesty  in  the  ordinary  and  usual  way,  the  king 
•  might  provide  for  the  kingdom  in  such  ways  as 
he  should  hold  fit;  and  that  he  was  not  to  suffer 
himself  to  be  mastered  by  the  frowardness  and 
iindutifnlne^^s  of  the  people.  And  having  so 
matrciously  slandered  the  said  lute  house  of  rom- 
njons,  he  did,  with  the  help  and  advice  of  the 
said  archbishop  of  Canterbury,  and  the  lord 
Finch,  late  Lord-Keeper  of  the  great-seal"  of 
£ngland|  cause  to  be  printed  and  published  in 
Sis  majesty's  name  a  fafse  and  scuncfalous  Book, 
Entitled,  <  His  majesty's  Declaration  of  the 
^causes  that  moved  him  to  dissolve  the  last 
*  Parliament,' full  of  bitter  and  malicious  invec- 
tives^ and  false  and  scandalous  aspersions  against 
^e  said  house  of  commons. 

XXV.  That  nnt  long  afccf  the  dissolution  of 
the  said  last  Parliament  (viz.  in  the  months  of 
Afay  and  June)  he,  the  said  Earl,  did  advise  the 
king  to  go  on  vigorously  in  levying  the  Ship- 
Money,  and  did  probure  ^he  sheriffs  of  several 
counties  to'be  sent' for,  for  not  levying  the  Ship- 
Money,  divers  of  which  were  threatened  by 
him  to  be  "jued  in  the'Star-Chamher;  and  after- 
irards,  by  his  advice,  they  were  sued  in  the 
Star-Chamber  for  not  levying  the  sariie ;  and 
divers  of  his  majesty's  loving  subjects  wcri?  sent 
fpr  and  imprisoned,  by  his  advice^  for  that  i\nd 
6ther  illegal  paynients. 

/  And  a  great  Loan  of  100,000/.  was  demand- 
ed of  the  City  of  London  ;  and  the  lord  mayor, 
ind  sh^ridii,  and  aldermen  of  the  said  city  were 
^fcc.n  scwt  for,  by  his  advice,  to  the  Council- 
irable,  to  jjive  an  account  of  their  proceedings 
in  ruii^mt!  of  Ship- Money,  and  farthering  of  that 
Z.ban :  and  were  required  to  certify  the  names 
Off  i»ucn  inhabitants  of  C\ie  said  city  as  were  fii 
tS  lend  :  which  they  with  oiuch  humility  refus- 
mg  to  do,  he  the  said  Earl  did  use  these  and 
the  like  speeches,  viz.  That  they  descs\'ed  to 
be  put  to  fine  aiid  ransom  ;  and  that  ho  good 
V^ould  e  d'ue  with  them  tdl  an  exauirile  \>ere 
made  of  them,  and  that  ihey  were  liiid  by  th^ 
£eels,  and  some  of  the  aldermen  han<ied  up. 
.^  XxVr.  Thatthe  said  Earl  by  his  wicked  coun- 
sels having  brought  his  majesty  into  excessive 
Chaiee,  wfiliout  hny  just  cause,  he  did  in  the 
mcinth  of  July  latjt  {fof  the  support  of  thie  said 
great  C'harges)  counsel  and  approve  two  dan- 
gLrpiTs  and  wicked  projects,  viz.  To  seize  upon 
nie  Bnlliou  and  the  money  in  the  Mint.  And 
to  iujbase  his  majesty's  Coin  with  the  mix- 
jui'es  0/  brass, — And  accordingly  he  procured 


130,000/.  which  was  then  in  the  Mint,  and  be- 
longed to  divers  merchants^  strangers,  and 
others,  to  be  seized  on  and  stayed  to  bis  ma- 
jesty ^8  use.  And  whecr  divers  merchants  of 
London,  owners  of  tlie  said  bullion  and  money, 
came  to  his  house  to  let  him  understand  the 
great  mischief  that  course  would  produce  here 
and  in  other  parts,  and  what  prejudice  it  )vould 
be  to  the  kingdom,  by  discrediting  the  Mint, 
and  hindering  the  importation  of  Bullion;  be, 
the  said  Earl,  told  them  tliat  the  city  of  London 
dealt  undutifuUy  and  uuthunktujly  wiib  his  h«a- 
jesty ;  and  that  they  were  more  ready  to  help 
the  rebeb  than  to  help  his  majesty;  and  il.ut 
if  any  hurt  came  to  them,  they  may  thank  them- 
selves; and  that  it  was  the  course  of  oti^er 
princes  to  make  use  of  such -monies  to  sene 
their  bccasions. 

And  when  in  the  same  month  of  July  the  of- 
ficers of  his  majesty'^  Mint  came  to  him,  and 
gave  him  divers  reasons  against  the  imha^i[i.^ 
the  said  money,  be  told  them.  That  the  Freiit:i 
king  did  use  to  send  com:uis^a^ie3  of  horse  wi-.li 
commission  to  search  into  men's  estates,  ar.d 
to  peruse  their  accounts,  that  so  they  may 
know  what  to  levy  of  them  by  force,  whica 
they  did  accordingly  levy.  And  turning  to  die 
lord  Coitington,  then  present,  said.  That  thi* 
was  a  point  worthy  of  his  lordship's  considera- 
tion :  nlf'aning,  this  course  of  the  French  kihg 
to  raise  Monies  by  force  was  a  point  worthy  <Jt' 
his  lordship's  considcnviion.  - 

XXVII.  That  in  or  about  the  morth  of  Auir. 
last,  he  was  made  Lieutenant-Geueral  of  all  us 
majesty's  forces  in  the  North,  prepared  is^ain&t 
the  Scots  ;  and  being  at.  York,  d:d  then  in  the 
ijionih  of  September,  by  his  own  authority,  and 
without  any  lawful  warrant,  impose  a  Tax  on 
his  majesty's  subjects  in  the  county  of  York  01 
8(/.  per  diem  for  mijintenance  of  every  soldier 
of  the  trahied-bnndh  of  that  county,  which  smus 
of  money  he  caused  to  be  levied  by  force. 
Anri  to  the  end  to  compel  his  majesty  s  sub- 
jects out  of  fear  and  terror  to  yield  to  the  pay- 
ment of  the  same,  he  did  declare.  That  l.c 
would  commit  them  that  refused  the  payment 
thereof,  anxl  the  soldiers  should  be  satisfied  out 
of  their  estates  ;  and  they  that  refused  it  »ere 
in  very  little  better  condition  than  of  higb- 
t  reason. 

xxviii.  That  in  the  months  of  Septemlc-f 
and  October  last,  he  the  said  EiirJ  being  ce.li- 
fied  of  i\\e  Scotisli  arn>y  commg  »»to  the  king- 
dom, and  he  tlie  $aid  Earl  bein^  Lieuteuaiit- 
Cencral  of  his  u)Bje5tv*s  army,  he  did  not  pro- 
vide for  the  defence  of  the  town  of  Newcastle, 
as  he  ought  to  have  done,  but  sufiered  tlie  same 
to  be  lost,  that  so  he  might  the  more  incense 
the  English  against  the  Scots. 

'  Aiid  for  the  same  wicked  purpose,  and  out 
of  a  malicious  desire  to  engage  the  kingdoms  of 
England  and  Scotland  in  a  national  and  bloody 
w'ar,  he  did  write  to  the  lord  Conway,  J  he  gene- 
ral of  the  horse,  and  under  the  said  Earl's  cora- 
roand.  That  he  should  fight  with  the  Si^ottsh 
army  at  the  passage  over  the  Tipe,  whats>oever 
shotlld  fallow ;  not\\ithstaD()iD^  tba^  the  aaid  lord 
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Conway  had  form^dy  by  letters  ipforiaed  ^e 
said  Earl,  that  his  jiia)esiy*9  Arniy,  then  uoder 
his  command,  was  not  of  force  suflncient  to  eo- 
counter  ihe  Scots :  by  which  advice  of  his  he 
did,  contrary  to  the  duty  of  his  plac^,  betrav 
his  majesty  s  army,  then  uoder  his  coaiinand, 
to  apparent  danger  and  loss. 

All  aod  every  which  words,  coud6<bI§,  jnd 
actions  of  the  said  Karl  of  Strafford  were  spoken, 
giveo,  and  done  hy  him,  the  said  Earl,  traitor- 
ously, and  contrarv  to  his  all/egiance  to  our 
sovereign  lord  the  Kii^>  and  with  an  iotention 
uiid  endeavour  to  alienate  and  withdraw  the 
hearts  and  affections  of  the  k ling's  liege  people 
of  all  his  realms  from  his  majesty,  and  to  set 
division  between  them,  and  to  ruin  and  destroy 
his  majesty,  and  his  majesty's  said  kingdoms : 
for  which  they  do  further  impeach  him  the  said 
Thomas  Eafl  of  Strafford  of  High-Treason 
against  our  sovereign  lord  the  king,  his  crown 
aj)d  dignity.  J^nd  h€,  the  9aid  Earl  of  Straf- 
ford, was  ford  deputy  of  Ireland,  or  lord  lieu- 
tenant of  Ireland,  pnd  liputenant-geneml  of  the 
army  .there  under  his  most  excellent  m^esty, 
and  a  sworn  privy-counselipr  to  his  mfyesty  for 
his  kui^doms  both  of  England  and  Ireland,  and 
lord  president  of  the  North,  during  the  time 
that  all  and  every  the  crimes  i^nd  offences,  be- 
fure  set  forth,  were  done  and  committed ;  and 
be,  the  said  Karl,  was  lieutenant-general  of  his 
majesty's  army  in  the  North  parts  of  England 
during  th^  time  that  the  primes  and  offences, 
in  ihe  ^rth  and  28th  4rucles  set  forth,  were 
done  and  committed. 

Answer  to  the  Twenty-eight  Special  Articles. 

To  th,9  Fir^t  Article,  he  saith.  He  conceive 
that  the  Commisuon  and  Instructions  differ 
not  from  those  formerly  granted,  but  refers  to 
them ;  and  thu^  ^C^  AU^ratiqns  and  Additions 
as  were  ^d^>  we^e  (for  aught  he  knowetU) 
rather  fo^  the  e3(ulao«^tion.  tl\an  for  the.cnlarg- 
in|!^  of  the  jurisdjiction :  the  care  whereof  was 
left  to  the  Secretary  o.f  that  Council,  and  to 
the  king's  learned  counsel,  to  be  passed  for  the 
good  of  t^  king*s  service,  and  the  public  wel- 
fare of  that  province.  For  (li^  Ijegality  of  the 
proceedings,  div^raemineut  lasvyers  were  joined 
with  the  President^  rfho,  for  the  legal  parts, 
was  by  them  to  be  directed.  He  diil  not  ad- 
vise or  procure  the  Enlai^cmeM  of  the  Cem- 
n)is<»ion  and  Instructions,  and  he  believe th  no- 
thing hath  been  practised  since,  tljat  was  not 
in  ftirmer  tiw^s^  conf^^ned  in  fonper  coipmis- 
sioQS,  under  general  words.  He  believeth  sir 
Conyc-rs  DajCQy  vxjBLa  lawfully  fined  for  Misde- 
meanors, aa  a  Justice  of  Peace;  and  h|ith 
heard,  he  being  in  Iceland,  tlju.t  sir  J.ohu  Boiir- 
cher  was  iiped  for,  6ome  great  abus^  at  the 
king's  being  at  YofK,  going  ipto  Scotland  to.  be 
crowned:  (a  the  Pro|;eedi<?g^ he  refprs  himself. 
He  denies  that  be  hath  done  any  thing  hy  ihi^ 
Cononission  or  Instructions,  other  than  he  oou- 
ceivcd  he  uiight  by  virtu.e  thereof  I;***  fully  do. 

To  the  Seijond' Article,  He  denietli  the  speak- 
ing of  those  Wurd^:  but  saith»  That  SO/.,  40L, 
^r  i^oce,  being  returned,  ^a  Is^ue^^out^ql^  thp 


Bi^cbeqtier,  against  some  tluit  ha4  conipounded 
for  Knighthood  for  10/.  or  30/-,  so  as  t£e  Issue* 
far  expeeded  the  Compositiou,  and  yet  would 
n^it  time  have  been  increased;  the  said  Earl 
upon  this  occasion  said,  That  now  they  ntigbi 
see,  that  tlie  lillle-fioger  of  the  Law  was  hea- 
vier than  theKinys  Loias;  which  he  spake  to 
nourish  good  affections  in  them  towards  Lis 
majesty,  aud  not  to  threaten  or  terrify  any,  ai 
the  Article  supposed^ 

To  t1)e  Third  Arti/pie,  he  saith,  Ireland  is  not 
governed  by  the  same  laws  that  this  kingdonsi 
is,  unless  it  be  meant  by  the  common  laws  ; 
their  customs,  statutes,  execution  of  martial 
laws,  pmceediogt  at  council-board  very  muc^ 
differ  :  the  words  in  the  Article  were  not  spoke 
to  any  such  intent.  He  saith,  It  might  be  fit 
enough  for  him  to  remember  them  of  the  great 
obligation  they  had  to  the  king  and  his  proge- 
nitors, that  suffered  them,  being  a  conquered 
nation,  to  enjoy  freedom  nnd  laws,  as  their 
own  people  of  this  kingdom :  and  it  might  be, 
that  upon  some  such  occasion  he  said  to  those 
tfDuolin,  That  some  of  their  Charters  were 
void  and  nothing  worth,  aud  did  not  bind  his 
majesty  farther  than  he  pleased ;  which  lie  be« 
lieves  to  be  true,  having  been  formerly  so  in-» 
formed  by  his  majesty^  learned  counsel  upon 
sundry  occasions. 

To  the  Fourth,  he  saith,  That  the  legal  and 
ordinary  proceedings  at  Council-Table  are,  and 
time  out  of  mind  have  been,  by  Petition,  An- 
swers, Examination  of  Witnesses,  as  in  other 
courts  of  justice  concerning  British  Piantatioos, 
the  Church,  and  oases  hence  recommended  by 
the  king  for  the  time  being,  and  in  Appeals  froxa 
other  courts  there ;  and  the  Council-Board  have 
always  punished  ContempU  to  Orders  there 
made,  to  Proclamations,  and  Acts  of  State,  h^- 
fine  aud  Imprison  meat.  He  saith,  That  it 
might,  be,  he  told  the  earl  of  Cork,  that  he 
would  imprison  liim  if  lie  disobeyed  the  Orders 
of  the  Council-Table,  and  thiit  he  would  not 
have  lawyers  dispute  or  question  those  Orders,, 
and  that  they  should  bind  ;  hut  remeuibereth 
not  the  comparison  of  acts  of  parliament :  and 
he  bath  been  so  far  from  scgrning  the  laws, 
that  he  hath  endeavoured  to  maintain  them. 
The  Suit  against  the  Kurl  in  the  Costle-Chamher 
was  concerning  the  possessions  of  the  coliei^ 
of  You)ehail,  worth  6  or  700/.  inhich  be  h<ith 
endeavoured  to  get,  by  causing  of  unlawful 
oaths  to  be  taken,  aud  xcry  undue  means:  the 
matter  proceeded  to  Examination  aud  Publi- 
cation of  W  itnesses.;  and  after,  upon  the  earl 
of  Cork's  humble  suit,  and  payment  of  15.000/. 
to  his  majesty,  and  his  acknowledgment  of  hi» 
Misdemeanor^,  obtained  a  Pardon,  and  the  Bill 
and  Proceedings  were  taken  off  the  file:  and. 
he  remembers  not  any  suit  for  breach  of  any 
Order  wade  at  Comicil'Tahle 

Xo  the  Fifth,  he  saith,  The  Deputies  and 
Ge.nerals  of  the  Array  have  always  execated 
martial  law,  which  i^  necessary  there;  and  the 
Army,  and  the  members  thereof,  have  been 
long  time  gove/joed  by  printed  Orders,  accord- 
ing  to  which,  div«K9^  hjf  senteoce  of  the  council 
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of  war,  have  formerly  been  put  to  death,  as 
tvcU  in  the  time  of  peace  as  war.  The  lord 
Mountnorris  being  a  captain  of  a  company  in 
tlie  Army,  for  mutinous  words  against  the  said 
Earl,  general  of  that  army,  and  upon  two  of 
those  ancient  Orders,  was  proceeded  against 
by  a  Council  of  War,  being  the  principal  offi- 
cers of  the  army,  about  twenty  in  number,  and 
by  them,  upon  clear  Evidence,  sentenced  to 
death:  wherein  \he  said  Earl  was  no  judge, 
but  laboured  so  effectually  with  his  majesty, 
that  he  obtained  the  lord  Mountnorris's  pardon ; 
who  by  that  Sentence  suflPered  no  personal  hurt 
or  damage,  save  about  two  days  imprisonment. 
And  as  to  the  other  persons,  he  can  make  no 
Answer  thereunto,  no  particulars  being  de- 
scribed. 

To  the  Sixth,  he  saith,  The  Suit  had  de- 
pended many  years  in  Chancery;  and  the 
Plaintiff  complaining  of  that  delay,  the  said 
Earl  upon  a  Petition,  (as  in  such  cases  hath 
been  usual)  calling  to  him  the  then  Master  of 
the  R/)lls,  the  now  Lord  Chancellor,  and  the 
Chief  Justice  of  the  Common  Pleas,  upon  the 
Proofs  in  the  Chancery,  decreed  for  the  Plain- 
tiff; to  which  he  refers  himself:  and  it  may  be 
the  lord  Mountnonis  was  thereupon  put  out  of 
bis  possession. 

To  the  Set'enth,  he  saith.  His  majesty  being 
intitled  to  divers  lands,  upon  an  Inquisition 
found,  Proclamation  was  made,  That  such  as 
claimed  by  |)atent  should  come  in  by  a  day, 
and  have  their  patents  allowed,  as  if  they  had 
been  found  in  the  Inquisition ;  and  accordmgly 
divers  were  allowed.  The  lord  Dillon  produced 
his  patent,  which  being  questionable,  he  con- 
sented, and  desired  that  a  Case  might  be 
drawn ;  which  was  drawn  by  counsel,  and  ar- 
gued, and  the  Judges  delivered  their  opinions : 
but  the  lord  Dillon  nor  any  other  were  bound 
thereby,  or  put  out  of  possession;  but  might 
have  traversed  the  office,  or  otherwise  legally 
have  proceeded,  that  case  or  opinion  notwith- 
standing. 

To  the  Eighth,  be  saith,  That  upon  sir  John 
GifTord's  Petition  to  the  king,  his  majesty  re- 
ferred it  to  the  deputy  and  council  of  Ireland, 
where  the  matter  proceeded  legally  to  a  Decree 
against  the  lord  Loflus ;  and  upon  liis  Appeal, 
that  Decree  by  his  majesty  and  his  council  of 
England  was  confirmed  :  to  which  Decree  and 
Order  he  refers  himself,  believing  the  lord 
Loflus  was  committed  for  disobeying  that  De- 
cree, and  for  continuance  in  contempt  com- 
mitted rlose  prisoner.  He  saith,  That  the  lord 
Loftus  having  committed  divers  Contempts,  the 
Council  by  warrant  required  him  to  appear  at 
tiie  Board,  and  to  bring  the  great  seal  with 
him ;  which  order  he  disobeyed,  and  was  shortly 
after  committed,  and  the  great  seal  was  deli- 
vered op  by  his  majesty's  express  command, 
and  not  otherwise.  And  an  Information  was 
exhibited  in  the  Star-Chamher,  f(ir  grievous 
Oppressions  done  by  the  lord  Loflus  as  Chan- 
cellor; whereof  he  was  so  far  from  justifying, 
as  that  he  6ttbmitt(>d,  d^^iring  to  he  an  object 
of  his  majesty's  mercy,  and  not  of  his  justice. 


The  Earl  of  Kildare,  for  not  performing  of 
an  Award  made  by  king  James,  and  of  an 
Award  made  in  pursuance  thereof  by  the  said 
Earl  of  Strafford,  upon  a  reference  from  his 
majesty,  was  by  the  Deputy  and  Council  com- 
mitted :  and  a  Letter  being  unduly  obtained, 
he  did  not  thereupon  enlarge  him :  but  upon 
another  letter,  and  submission  to  the  orders,  as 
by  the  king  was  directed,  he  was  enlarged. 

The  lady  Hibbots,  and  one  Hoy  her  son, 
having  upon  a  Petition,  Answer,  Examination 
of  Witnesses,  and  other  Proceedings  at  Coun- 
cil-Board, been  found  to  have  committed  foul 
abuses  by  fraud  and  circumvention,  to  haTe 
made  a  bargain  with  the  petitioner  Hibbots, 
for  lands  of  a  great  value,  for  9small  sum  of 
money ;  was  ordered  to  deliver  up  the  writing, 
no  assurances  being  perfected,  6r  money  paid; 
and  it  is  like  he  threatened  her  with  commit- 
ment if  she  obeyed  not  that  order;  but  denieth 
thai  the  lands  were  after  sold  to  sir  Robert 
Meredith  to  his  u&e,  or  that,  by  any  order  by 
himself  made,  any  one  hath  been  imprisoned 
concerning  freeholds,  but  for  debts  mud  per- 
sonal things,  as  some  have  been  used  by  all  his 
predecessors  in  like  causes. 

To  the  Ninth,  he  saith,  Warrants  to  such 
effects  have  been  usually  granted  to  the  bishops 
in  Ireland,  in  the  times  of  all  former  deputies ; 
but  the  Earl  not  satisfied  with  the  conveniency 
thereof,  refused  to  give  any  such  Warrants  in 

general  to  the  Bishops  as  had  been  formerly 
one:  but  being  informed  that  divers  in  the 
diocese  of  Downe  gave  not  fitting  obedienoe, 
he  granted  a  Warrant  to  that  bishop,  whereto 
he  referreth,  which  was  the  only  warrant  be 
granted  of  that  nature;  and  bearing  of  some 
Complaints  of  the  execution  thereof,  he  r^> 
called  it. 

To  the  Tenth,  he  saith.  The  Lord  Treasurer 
Portland  offered  the  Farm  of  the  Customs  ibr 
13,000/.  per  annum,  in  some  particohir  species, 
but  the  eari  of  Strafford  advanced  the  same 
Customs  to  X^i^OO/.  per  annum,  and  6,000/. 
Fine ;  and  by  his  majesty's  command  became  a 
Farmer  at  those  Rates  proposed,  without  addi- 
tion to  those  Rates,  as  by  the  printed  bools 
7  Car.  regis  may  appear.  He  dissuaded  tlje 
advance  of  Rates  lately  proposed  by  sir  Al^nb- 
ham  Dawes,  so  as  it  was  declined  :  The  Rates 
of  Hides  and  Wool  are  moderate,  consideration 
being  had  of  their  true  value,  and  of  the 
places  whereto  they  are  to  be  transported,  and 
of  the  statute  made  in  the  time  of  queen  Eliza- 
beth, and  there  in  force,  prohibiting  the  export- 
ation, of  Wool,  unless  they  pay  to  the  cro^n 
&t.  the  stone.  The  Trade  and  Shipping  of  that 
kingdom  are  exceedingly  increased. 

To  the  Eleventh,  he  saith,  Pipe-staves  were 
prohibited  in  king  James's  time,  and  not  ex- 
ported but  by  licence  from  the  Lord  Treasurer 
of  England,  or  lord  deputy  of  Ireland,  who  had 
6s.  Sd.  per  1000,  and  his  secretary  3s.  Ad,  for 
the  Licence :  but  to  restrain  that  destruction 
of  timber,  by  command  of  his  majesty  and 
advice  of  his  council  for  his  revenue  in  Ire'aod, 
first  dOs.  then  d/.  was  chaxjed.    The  money 
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was  paid  to  bis  majesty^  who  hath  therehy  about 
1,500/.  per  annum ;  and  his  lordship  lost  about 
4  or  5Q0L  per  annum,  which  his  predecessors 
had  for  such  Licences.  This  is  paid  by  the 
transporter,  not  by  the  natives,  whose  commo- 
dity nevertheless  appears  by  t^e  Article  to  be 
Yerv  much  increased. 

to  the  Twelfth,  he  salth.  The  Subsidies  there 
are  an  iuheritance  in  the  crown  by  act  of  par- 
liament ;  6d.  was  paid  for  subsidy,  and  Is.  6d. 
for  impost  upon  every  pound  of  Tobacco, 
and  formed  at  10  or  dO/.  per  annum.  The 
Commons  in  parliament;  10  Car.  regis,  finding 
the  revenue  to  be  short  of  the  eipence  of  that 
iLingdom  24^000/.  per  annum,  petitioned  those 
Grants  might  be  applied  to  increase  his  ma- 
jesty's Revenue,  without  calling  upon  the  sub- 
ject but  upon  urjirent  occasions.  Hereupon, 
upon  the  advice  of  the  Committee  of  the  Re- 
venue, and  in  consideratiim  of  a  Proclamation 
made  in  England,  several  Proclamations  were 
made,  and  this  settled  in  a  way,  till  it  could  be 
confirmed  by  parliament ;  for  which  purpose  a 
Bill  is  transmitted,  acconling  to  the  desire  of 
the  commons,  and  the  impost  of  Tobacco  is  lett 
to  contractors  fur  11  years,  at  5,000/.  per 
aimum  for  the  iirst  five  years,  and  10,000/.  per 
annum  for  the  other  six  years.  And  the  Earl 
hath  lent  money  to  forward  the  business,  and 
by  his  ranjesty's  allowance  is  a  partner  ;  but 
iiath  not  as  yet,  in  two  years  last  past,  had  any 
Accounts  thereof,  or  made  benefit  thereby, 
lie  knoweth  of  no  Whipping,  or  other  Punisli- 
nient.  The  Farms  of  the  Customs  are  better 
than  formerly  2,000/.  per  annum,  five  &th  parts 
whereof  is  yearly  paid  unto  his  majesty  t  the 
prices  of  Tobacco  exceed  not  2«.  or  Us.  4d.  tbe 
pound  ;  the  settling  of  that  Revenue  is  accord- 
ing to  the  Petition  of  the  Commons;  he  hath 
not  raised  or  countenanced  any  Monopolies, 
but  opposed  the  same. 

To  tlie  Thirteenth,  he  saith.  He  endeavoured 
to  advance  the  manufacture  of  Linen  rather 
than  of  Woullen-Ciotli,  which  might  prejudice 
that  trade  here:  he  bought  Flax-secil  in  the 
Low-Countries,  and  sold  it  at  the  same  rate 
to  such  as  desired  it ;  they  making  their  cloths 
not  above  a  foot  broad,  and  winding  eight  or 
ten  threads  from  $^everal  bottoms  together ;  the 
contrary  wastwrined:  tlieir  flax,  formerly  not 
above  a  foot,  became  a  yard  in  length :  and 
that  soil  is  fit  to  bear  it,  and  the  people  Ibve 
such  eiisy  virorks.  He  hath  net  up  many  looms, 
made  much  cloth,  and  sold  it  to  the  loss  of 
some  thousands  of  pounds ;  but  when  the  state 
saiv  the  natives  would  not  change  their  old 
courses  for  new  and  better,  the  Proclamation 
was  declined.  What  be  did  was  for  the  public 
good,  and  had  nothing  from  them  that  was  not 
fully  paid  for. 

To  the  Fourteenth,  he  saith,  He  refers  to 
the  Oath  and  Proclamation,  which  was  set  forth 
by  the  said  Eail  and  Council  of  State  there, 
at  the  instance  of  the  Farmers  of  the  Customs, 
to  prevent  the  defrauding  of  the  king's  Duties, 
whereof  his  majesty  hail  five  eic^ht  parts.  He 
JU2ver  beard  any  complaint  of  the  Oath^  or  of 


any  that  refused  to  take  it;  aqd  conceived  it  t« 
be  lawful,  divers  of  the  Council  approving  it, 
being  learned  judges  of  the  law,  to  whose  judg- 
ment for  the  legality  he  submitted,  as  Well  m 
that,  as  to  other  matters  of  the  like  nature. 

To  the  Fifteenth,  He  denieth  wliat  is  in  the 
Article  objected  ;  but  saitb,  That  about  the 
year  1636,  certain  agents  authorized  in  Ireland 
were  sent  into  England,  and  oflered  and  agreed 
to  pay  to  his  majebty  130,000/.  in  six  years,  to- 
wards the  maintenance  of  his  Army  ;  and  a 
like  payment  of  20,000/.  per  annum,  was  after 
agreed,  and  continued  for  three  years  longer. 
The  Assessment}  were  made,  and  it  wasshonly 
after,  by  them  and  the  lord  Faulkland,  tbea 
Deputy,  agreed  in  Ireland,  that  the  money 
should  not  ha  charged  upon  record,  but  levied 
by  captainSj  by  Paper^assignmepts,  upon  War*- 
rants  from  the  Lord  Deputy  :  and  this  course 
was  held  four  years  in  the  lord  Faulkiand*;i 
time,  and  the  four  years  wheiein  the  lord  Loftus 
and  the  earl  of  Cork  were  lords  justices  there ; 
and  it^  held  for  tbe  rem&ining  year  only,  after 
the  earl  of  Strafford  came  thither.  But  the 
earl  of  Cork  having  spared  tiiote  towns,  for  the 
benefit  of  liimself  and  tenants,  during  the  time 
of  his  being  justice;  the  earl  of  Strafford  re- 
duced the  assessment  to  what  it  was  made  by 
the  lord  Faulkiatid,  and  gave  way  to  sir  Wil- 
liam St.  Lieger,  lord  president  of  Munster, 
should  take  the  same  arrearages,  in  satisfaction 
of  a  debt  due  unto  him  by  his  majesty  :  and 
he  is  confident  no  force  was  used  in  levying 
the  same.  It  bath  been  usual  to  lay  soldiers 
to  levy  that  contribution,  to  send  soldiers  to 
apprehend  contemners  of  Orders  made  at 
Council-Board,  and  the  like ;  and  when  out- 
laws and  rebels  have  been  in  the  woods,  no  so!« 
diers  have  in  his  time  been  laid,  but  by  the  ad- 
vice of  the  council  tliere.  Touching  the  Castle* 
Cumber,  it  is  a  parcel  of  the  territory  of  Iduogh^ 
whereto  the  kmg  was  intitled  by  inquisition, 
and  tbe  possession  established  in  a  legal  way, 
wlien  the  said  Earl  was  in  Etigland  ;  and  no ' 
soldiers  were  stnr,  but  only  12,  at  the  in  treaty 
of  Mr.  Wanesford,  for  the  securi^  of  his  houses 
and  plantations  ag&iost  rebels  that  then  were- 
.out,  and  burned  and  spoiled  houses  therea* 
bouts  :  and  neither  Richard  Bn tier's,  nor  any 
other  fpmiW,  were  thence  expelled  by  the  said 
earl  from  tbeir  estates. 

To  the  Suteenth,  he  saith.  There  was  such  a 
Proposition,  which  was  just,  to  prevent  clamo- 
rous complaints  here,  which  there  might  be  re- 
dressed ;  but  conceives,  that  by  the  laws  there, 
and  the  Articles  known  since,  (by  the  name  of 
the  Articles  of  Grace,  made  about  14  years 
since)  none  ought  to  depart  that  kingdom  with- 
out Licence.  Thereupon,  by  the  advice  of  the 
State,  the  Proclamations  were  set  forth,  but 
not  with  such  intent  as  in  the  article. — He  de- 
nied licence  only  to  three,  the  earl  of  Corli, 
the  lord  Mountnorris,  and  sir  Frederic  Hamil- 
ton :  to  the  two  former,  in  regard  of  cnminai 
suits  then  against  them  in  the  Castle-Chnm- 
ber ;  to  the  other,  by  special  command  from 
his  majesty.    But  so  soon  as  sir  Frederic  said 
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hs  w(toid  cdmplain  of  the  Sari,  he  madfe  snk 
to  his  majesty  that  sir  Freddie  might  come 
over;  which  was  {» ranted.  He  conceives  suoh 
reacratnt  to  be  necessary,  and  if  that  be  noc 
cnntiimed,  it  will  p^rove  or'  etil  consecfiience  to 
thftt  kinftdorn.^ Parry  «hs  qaesiioned  at  the 
Council^Bourd  forMiRdefrieimor^^,  and,  t>  avoid 
Sentence,  secreriy  went  out  of  tije  kingdom ; 
and  at  his  return,  fur  th  tt  and  other  oflVnces, 
was  lined  ar>d  iinpiiM>ned  ;  to  the  Sentence 
thereof  he  refers,  and  knoMS  of  no  othiT  that 
were  impn»'>»ed,  ms  by  the  yVrticlf  is  cimrged. 

To  the  Sevemee Dth,  he  i<a»th,  H  is  like  he 
might  ^By,  (for  the  bettet  encour.ietnieitt  of  ttie 
OBiccrs  and  Sold.ers  of  tUe oid  J.  ish  Anny,  in 
ftischar|ire  ol  thiir  several  duties)  that  his  mxi- 
jef  ty  wus  so  well  sutisAed  in  the  way  and  pnin« 
tliey  took  in  usini;  and  practising  of  their  arms, 
that,  in  tliat  point,  he  would  set  them  as  a  pa-t- 
tern  to  be  imitated  :  and  conceives  it  \\oM 
not  be  'A\  if  ttiey  were  »o ;  th^y  being,  if>  tlie 
opinion  of  those  that  ha%'e  seen  them  exerdt»e, 
very  able  ami  expert  sddicrs.  He  spoke  not 
other  words,  or  to  other  purpose. 
-  To  the  Eighteenth,  he  saith^  When  the  earl 
of  Cork  was  one  of  the  Lords  Jti^tices,  he 
seized  some  houses  in  Dublin,  pretending  they 
belonged  to  Jesuits  and  Friars,  without  legal 
proceedings  ;  which  upon  suits  pro^onted'  at 
Council-Board,  were,  according  to  jusiaee) 
restored  to  tite  Owners :  bof  how  simce  em*" 
picked,  (he  ERrk  of  Strafford  knowetb  not,  but 
•ndeavourcJ  the  utrhost  he  6ould  to  maiiitaiii 
that  seizare.  Toochilig  the'8,000  men,  he  saiili, 
'lliey  were  raised  accural ng  to  the  k lag's  wm- 
ranty  and  that  the  ssid  Earl  left  the  core 
tiMreof  to  the  ear)  of  Ormond  and  otliers ;  asnd 
wimt  number  are  Pi'otestiimir,  what  pupists-,  he 
kkwweth^not,  but  believethrsuch  a  body  eaimot 
be  there  raised,  without  many  papists :  th^ 
greatest  number  of  the*  oaptains^  and  officers 
sve  Protestanls,  chosen  by  the  said  Bart.  The 
thoosAod  men  were  dra^vnoat  of  the^  old,>  to 
make  (yiicers  for  the  newAnny;  and  bdlicw^th 
the  thousand  put  to  thd  oM  Army  w&  Protes' 
twits,  in  re^rd,  by  hh  express  order,  il6 
Papist  is  to  be  admitted  th^re  o*(KAAm(M¥  snl^^ 
dier.  He  never  preferred  any  cflptain^,  lieuM<- 
nant,  or  enst^n,  to  be  of  that  ArfMy'  that  wiis  a 
Papist,  and  conceives  they  ate  diiiy  ptid?;  and 
believes  those  newly  raised  etvndse  religif^n  no 
otherwise  tlian  was  pr^^ettsedb^fore'the-KHrrs 
eoming  thither.  Hewatf  a  €oiAMisiioiHei't6  com'-^ 
pound  with  the  Recusants' f6r  their  Forfeitures, 
and  endeavoured  to  be  infbrmed  of  the  utmost 
valiie  of  their  Estates  t  in  fbur  yeiirs  he  brought 
that  Revenue  from  2,300^.  to  between  1 1  and 
12,000/.  per  anntiro,  more  thali  ever  was  raised 
fdrmerly  in  so  short  a  time;  by  which  faithful 
dMlin^s  for  his  majesty,  he  procured  the  hard 
opinion  of  the  Recusants  thr«>if«>hl)ut  the  king^ 
dom't  That  oot  «»f  those  Compositions  tie  hath 
paid  near  100,000/.  into  the  Extshequer  ;  and 
they  ht«d  no  otlier  PrivileKes  than'  what  were 
exercised  in  the  Comfnissiort,  aAd  in  former 
like  Commtsaions,  and  8«  are  in  the  present 
lOMMnissiea  to  the  Lttd  TrettfiiNr^  aod  others. 
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To  theNine(ednti)^4i6  saith,  The  bstsummer 
was  ewdve  mofl^hs,  when  the  English  and 
Seotch  Ifiy  in  the  field*  n^ar  6fer«»ick,  the  Earl 
and  Council  of  Ireland  having  a  general  notion 
thereof,  v.ere  in  fear  that  tlie  ^i^ots  in  titter 
(being  ahitost  100(000  in  number)  might  k- 
drawn  to  side  with  the  Covenanters;  and 
advising- how  to  secure  that  kingdura  ;  the  prin- 
cipal of  the  nation  of  Scotland,  living  in  Ire- 
land, came  to  Dublin,  and  p<^(ioned,  that  thfv 
might  liave^on-  Oath  whereby  theymijjht  gru 
testimony  of  future  otodiencc  to  his  majcsn. 
Whereupon  an  Oath  was  by  fhe  advice  of  the 
Council  of  Scitte  framed,  and  chearfully  taken 
by  those  Scorch  eentlemen,  and  generally  Ijy 
ail  the  nation  in  Ireland,  as  the  Earl  concti>t>, 
to  their  advantttge,  and  the  satisfaction  of  oti,e^ 
He  believes  that  some  w^ere  sentenced  for  rp- 
m  ;i  iig  it,  but  none  were  otlier i#ise  exiled.  Th-. 
Earl,  in  Ins  Vote,  said,  That  he  would  endea- 
vour that  all  of  that  nation  should  take t. at 
Oath,  or  leate  the  kioedom.  AH  which  was 
<hme  by  his  majesty's  direction  and  approba- 
tion :  And  it  was  not  Contrived  to  the  inietit* 
of  the  Article  charge<l,  but  to  j»revent  their 
adhering  to  the  Covenanters  then  in  opennrrn<, 
and  noc  concerning  the  ceremony  or  g?ivern- 
ment  of  the  Church. 

To  the  Twentieth  he  snith.  That  in  the  year 
16l38,  the  Earl  was  irt  Ireland,  when  prepifj- 
tioiis  were  lU-tide  for  war,  mid  summons  seiit  f* 
the  nobility  of  this  ki'fr^dom.  In  the  ytar 
1699,  a  General  was  appoimeil,  and  an  Anny 
drawn  to  the' field,  and  encamped  near  lier- 
wick  ;  whereby  it  apfjpears  he  was  not  aojuaint- 
ed  that  the  Arfide  of  P;tci(icaiion'  had  been 
brokeh  on  both  sides,  and'  so  distempered,  dm 
it  wat' tield  fit  an  aikmny  iA  Boaland  i^iJOold  be 
raised  to  swpprtss'  the  Covenantelrs,  if*  the 
businefif  cduld  not  w*ith  honour  atid  safe*) 
be  otherwise  composed.  Th^  said  E»rl  hom- 
bty  ad*rised  his  incijftty  to  calJ  a  Parliamfnt 
and  ttstfd  many  i#jtive3  ther«uinn.  After  il.e 
PariiMAenf  was  called,  and*  before  the  sir- 
ting  ihetv^,  ten  of  tUit  lords,  and  other  of  tL: 
CotlntU  for  foreign  aifiairs  b<^ing  assemhird,  hj 
fili9*9tv  thdn  preiehC,  art  honotsraWe  person  re- 
lated tilt  Covenanters  demands.  It  was  ila 
voled  by  «dl.  That  they  were' such  aS  might ;;  i 
in  hcmour  atid  safety  b«  eondesceoded  ur. to  <; 
hirtncr^lty ;  and  if  they  could  not  be  otlien^  ^ 
red«ioed,  his  nftaje^ty  must  be  constrained  to 
brirtjg  the^A  to  it  by. fore**.  The  like  Rffioluti'Ki 
was  veted  aft»r  at  the  Co^cil-TabJe  by  twenty 
of  the  council.  Whereupon  his  majesty  ap- 
pointed a  Council  of  War;  and  it  was  ht!d 
necessary  to  borrow  900,000/.  upbn  good  sef^ 
rity,  tiirthd  .Supplies  by  the  Parliament  m^jV. 
come  ib.  He  never  said  the  Scotch  ntitM-i 
were  Rebels,  but  was  ever  persuaded  ihatwany 
of  them  were  most  loyal  eubjects. — Tho*e  tfcu 
raised  arrtis,  when  they  w-ere  at  sueh  a  dislaoce 
from  his  nmjesty,  he  might  say  they  were  ni 
lestf  than  Rebels  and  Traiiors.  By  Warniiit 
from  the  Lorrl  Admiral  he  caused  divers  ••hip? 
and  goods  to  be  seized,  but  not  with  an  intent 
t6  set  on  the' war,  but;  as  xntlcb  » in  him  ^Jt 
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to  bring  all  to  fair  accoiQuiodatioiis  without 
expeuce  of  blood. 

To  the  Twenty-first,  he  saith.  The  Pacifica- 
tion was  broken  befi;rc  he  came  over,  a»  in 
the  Answer  to  the  former  Article :  he  nK)ved 
Lis  raojest/  for  o  parliament  in  En^and,  but 
uot  with  such  intent  as  in  the  Article,  but  out 
of  a  desire  to  have  settled  a  right  understand- 
ijig  between  the  king  and  his  people.  It  may 
be  saidy  (tliuugl  he  rcmembereth  it  not)  That  if 
the  paHiAinent  would  not  supply  his  majesty, 
he  would  serve  bis  majesty  in  any  other  lawful 
way ;  being;  ivell  assured  that  his  majesty  would 
not  ei^ploy  him,  nor  any  man  else^.m  any  other 
kind. 

To  the  Twenty-Second,  he  saith,  According 
to  his  majesty's  Instructions,  he  did  set  forth  to 
the  Parhaweut  of  Ireland  the  State  of  the  Af- 
/airs,  as  they  then  stood ;  and  they  free^  gave 
four  Subsi(fies,  as  an  acknowledgment  of  his 
good  nets  and  happy  government,  us  by  the  net 
and  remonstrance  appears  in  print.  Ue  by  his 
majesty's  direction,  then  gave  order  for  the 
raising  of  8,000  men,  who  still  remain  in  the 
king's  pay,  and  were  sent  into  Ulster  to  secure 
those  parts,  or  to  land  in  Scotland,  to  divert 
the  earl  of  Argyle,  in  case  he  joined  with  the 
Covenanters  army  against  the  king.  But  it 
was  mentioned  in*  tt^e  king's  Letter,  2  Martii 
1639,  he  had  purposely  given  out,  Tlut  they 
should  join  with  the  kmg's  army  at  Berwick, 
to  colour  other  designs:  But  the  true  cause  of 
their  levying  was  made  known  to  be  as  afore- 
said unto  the^arl  of  Ormond,  sir  John  Bur> 
lace,  and  the  marquis  of  Hamilton,  and  the  earl 
of  Northumberhmd,  at  the  time  of  the  writing 
the  Letter.  And  he  denies  the  Words  charged 
in  the  Articles^  or  any  other  words  to  such  in- 
tent and  purpose. 

To  the  Twenty-third,  he  saith.  The  matters 
of  the  Parliament  were  no  otherwise  referred 
to  him  than  to  the  rest  of  tlie  Council :  That 
coming  sick  from  Irehind  about  ten  days  after 
the  Parliament  were  set,*  and  after  the  Treaty 
with  tlte  earl  of  Dunfermline  and  lord  Lowden, 
Scotch  Canuninioners,  was  broken  off,  and  the 
army  pr^aring,  and  the  parhament  not  sup- 
plying monies  as  his  mnjesty  desired,  his  ma- 
jesty advised  what  might  move  them  to  prefer 
his  supply.  .In  debate  whereof,  he  humbly  ad- 
^  iiicd  his  majesty,  by  a  Message  to  the  bouse, 
to  lay  dpwn  Ship;-money  and  promise  never  to 
demand  it,  and  give  way  to  reverse  the  Judg- 
ment by  a  Writ  of  Error  in  parliament,  and  to 
promise  a  Redress  of  Grievances  when  they 
.ahouid  be.  prepared.  And  secondly,  That  they 
would  presently  a^ree  upon  sucn  Supply  as 
.should  maintain  his  Army  ibr  .reducing'  the 
Scots  to  their  obedience,  wherein  their  safety 
and  his  honour  was  concerned.  liis  ma- 
jesty assented  conditionally,  that  he  might  tiave 
twelve  syubsidies :  The  Earl  besought  him  that 
it  might  not  nBss«s  a  condition,  but  to  relin- 
tjuish  Ship-Money,  and  put  himself  upon  their 
4[ftdcetious ;  and  drew  up  the  Message  in  writ- 
i(HCt  and  delivered  it  to  &Ir.  Secretary  Vane,  to 
< (el i ( er  to  the  IIo)i»e  of  Commoiifi.   He  deured 
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to  know  if  his  majesty  Hould  not  take  less  than 
twelve.     His  majt-'sty  answered,  lie  feared  les» 
wt)uld  not  serve  his  occusions.     The  earl  qf 
i:tralford    besou|^ht   his  majesty  to  accept  of 
eifiht.    So  his  majesty  assented,  and  desired 
Mr.  Secretary  to  signify  so  much,  as  occasion 
should  he  offered  :    But  whether  he  did  so  or 
not,  the  sni  J  Earl  kno\Yeth  not.    The  Hour^e  of 
Cuuiinuns  being  in  debate  two  day«i,  and  not 
resolving,  his  majesty  about  the  5th  of  May 
laj>t  ciilled  a  Council  at  7  o'clock  in  the  morn- 
ing :   The  said  Jiuri  being  sick,  came  late,  and 
w;is  told,  as  he  rcmcmbefeth,  by  the  earl  of 
Berkshire,  the  king  had  declared  his  resolution 
to  dissolve  the  parliament.     The  earl  of  Straf- 
ford besought  his  majesty  to  hear  the  advice  of 
his  Council^  and  first  of  those  that  were  mem- 
bers of  the  house  of  commons,  by  whom  th^ 
rest  might  the  better  be  guided.     Mr.  Secre- 
tary  Windcbank  said.    He  feared   the  house 
would  first  be  answeied  of  their  Grievances, 
and   voted  for  a  breach  of  the  parliament. 
Mr.  Secretary  Vane,  in  opposite  tcru.s,  said, 
That  there  was  no  hope  that  they  would  give 
the  king  a  ptnny,  and   therefore   absolntelj 
voted  for  a  breach.    And  the  earl  of  Strafford 
conceiving  his  mctje^ty's  pleasure  to  have  ac- 
cepted eight  subsidies  had  been  delivered  to  the 
house  of  commons  by  Mr.  Secretary  Vane,  did 
in  his  turn  deliver  his  Vote  for  breach  of  the 
parliament,  which  otherwise  he  would  not  hav9 
done,  it  being  contrary  to  what  he  resolved 
when  he  came  thither;    and  the  hke  opiniop 
was  delivered  by  the  rest  of  the  lords,  being 
about  twenty,  except  two  or  ihree  at  the  most. 
The  Parliament  being  dissolved,  his  majesty 
desired  Advice  of  his  Council  how  Money  mighc 
be  raised,  afiirming  that  the  Scotch  army  was 
ready  to  enter  into  the  kingdom  :    The  said 
Earl,  iii  prescuce  of  others  in  the  Council,  de- 
livered his  opinion.  That  in  a  case  of  absolute 
and  unavoidable  necessity,  which  neither  would 
nor  could  be  prevented  bv  ordinary  remedi^ 
provided  by  the  laws,  nor  all  his  majesty's  other 
means  sufhcient  to  .defend  the  commonwealth^ 
himselfj  or. their  lives  and  estates  from  an  ene- 
my, without  force  of  arms,  either  actually  eu- 
tefed,  or  daily  e.\pected  to  invade  the  realm  ; 
he  conceived  that  his  majesty  was  absolved 
from  ordinary  rules,  and  might  use  (in  a  mode- 
rate way,  as  the  necessity  of  the  cause  woul^ 
permit)  all  ways  and  means  for  defence  of  him* 
self  and  kingdom ;    for  that  he  conceived  in 
such  extremity,  *  Salus  PopuU'  was  *  Supreme 
*  Lex,'  provided  it  were  not  colourable,  nor 
any  thing  demanded  employed  to  other  use, 
nor  drawn  into  example,  when  law  and  justice 
.might  take  place:   and  that  when  peace  w^s 
settled,  reparation  was  to  be  given  to  particu- 
lar men,  otherwise  it  would  be  uujust.    This 
.was  not  ufiiciously  declared,  but  in  council, 
forced  by  the  duty  of  the  oath  of  a  coansellor, 
which  is,  That  he  shall  in  all  things  lo  be  mov** 
ed,  treated,  and  debated  in  council,  faithfulbr 
and  truly  decUre  his  mind  and  opinion  accords 
iqg  to  his  heart  and  conscience :    Which  Oath 
the  said  £aii  koifk,  and  jiumb|y  pcays  t)|fMr 
4x 
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lordships  consideratiou  thereof.  lie  denies  the 
Words  in  the  Article,  or  any  wofds  to  the  in- 
tent thereby  expressed. 

To  the  Twenty-fourth,  he  saiih.  He  delirer- 
cd  his  opinion  with  snch  cautions  and  restric- 
tions, as  in  the  Answer  to  the  precedent  At  ti- 
de; and  is  well  assured  his  discourse  at  all 
limes  hath  been  without  ill  intentions  to  either 
of  the  houses  of  p  ..liameut,  which  he  ever  did 
and  shall  speak  of  with  all  reverence.  He  de- 
nies that  he  knew  of  the  pubiishinu;  or  printing 
of  the  Hook,  or  «ho  caused  it  to  be  printed  or 
published  ;  for  at  that  time  he  was  sick  in  his 
bed,  more  like  to  die  than  to  live. 

To  the  Twenty-fifth,  he  s:uth,  Ship-Monej 
was  levied,  and  adjudged  to  be  due,  before  his 
coming  oter.  Siieiiffs  were  then  called  up  as 
before,  and  not  otherwise.  If  any  were  sued 
in  Siar-Ch;unber,  it  was  without  any  pajtirular 
ende  ivour  of  his.  It  appearing  at  the  Board 
that  ti.e  mayor  and  sheriflfs  of  London  had 
been  slow  in  collecting  Ship-Money ,  be  saith, 
Ihey  were  but  ministerial,  and  ought  to  exact, 
and  not  dispute  tlie  king's  writs;  and  that  if 
throui^h  their  remissness  the  king  should  be 
Jess  able  to  provide  for  the  public  safety,  when 
any  foreign  army  was  ready  to  enter  the  king- 
dom,'they  tni<»ht  deserve  to  be  fined  and  ran- 
somed :  which  lie  spake  more  to  hasten  them, 
thaw  of  purpose  to  advise  any  such  prosecu- 
tion, lint  denies  the  other  Words,  being,  un- 
iIlt  favour,  stich  txprtsbions  as  he  is  not  accus- 
tomed unto. 

To  the  'I'wenty-sixth,  he  saith,  He  advised 
nor  eitluT  of  those  rroject*,  being  then  sick  in 
I  <  d  :  But  it  being  debated  at  the  Council- 
Table  whfthtr  it  were  better  for  ttie  king  to 
raise  Gold  and  Silver,  or  coin  base  Money,  he, 
for  the  reasons  then  ^iven, delivered  his  opinion 
for  tin*  latter.  Sundry  merrhnnts  adventurers 
comini;  to  his  hou««e,  desired  him  to  move  his 
tnajofcty,  then  at  Oatlands,  to  release  the  bul- 
lion, or  money  :  lie  told  them  he  knew  of  no 
such  thinjr,  and  would  n(»t  meddle  xVith  it ;  nor 
woidd  hishedth  permit  him  to  go  abroad  :  and 
said.  That  if  by  their  denyinj;  the  kinir  in  such 
a  public  danger  the  loan  of  100,000/.  upon 
t!<iod  security,  the  king  wore  constrained,  for 
the  prc<ervati(m  of  tljo  land,  to  stay  the  bul- 
lion, they  might  thank  themselves ;  and  the 
city  receiving  so  great  a  benefit  by  residimr 
amongdt  them,  they  in:»de  but  an  unthankful 
acknowledgment  in  sucii  a  strait,  to  refuse  the 
loan  of  th.it  sum.  Tlie  otiicers  of  the  Mint 
rame  to  the  Council- Board,  aud  the  Karl  then 
shewed  a  Letter  he  rec  ivcd  from  the  earl  of 
Leicester,  wherein  was  related  That  the  cardi- 
nal had  iippointed  commissioners  to  go  into 
the  merchants  houses  at  Paris,  to  peruse  ilieir 
fthop-books  and  u'crtmipts,  and  ctss  every  man 
according  to  his  ability,  towards  the  payment 
of  the  king's  army  ;  and  then  siid,  That  it  was 
•but  just  for  us  here  in  England  to  bless  God 
for  beiig  under  a  king  which  could  not  think 
upon  such  a  prcssine  upon  the  people.  Hut 
the  Words  in  the  Article,  or  words  to  unv  such 
Mittnt,  he  did  not  Kpeak ;   and  caanot  iuthci- 


ently  betnoan  himself  to  have  been  in  all  \m 
words  so  ill  understood,  or  so  untruly  reported 
as  he  hath  been. 

To  theTvveiity-sevcnih,  he  saith,  He  per- 
suaded the  gentry  of  that  county  to  allow  tlie 
Trained-Bands  a  month's  pay ;  which  they 
yielded,  and  his  majesty  graciously  acceptcii. 
ft  was  by  Council  of  War,  his  majesty  being 
present,  thought  fit  the  Traiued-Bands  should 
return,  save  the  two  regiments  under  the  com- 
mand of  sir  William  Pennyman  and  sir'^Thomat 
Danby.  It  was  absented  unto  by  his  majesstt, 
and  tlie  great  council  of  peers  then  assemt'led. 
That  those  spared  should  contribute ;  and  the 
said  Earl  was  commanded  by  them  to  see  it 
done.  Which  was  done  accordingly  by  War- 
rants from  him,  and  from  his  Deputy-Lieute- 
nants, which  was  much  less  charge  to  the  coon- 
ties  than  otherwise.  And  denies  the  otkr 
particular  in  the  Article  mentioned. 

To  the  Twenty-eighth,  he  saith,  He  wai 
lieutenant  general  to  the  earl  of  Nonhumber- 
land,  about  the  24th  of  August,  of  10  or  12,000 
foot,  and  2,000  horss,  being  at  Ncwcwtle, 
under  the  comtnand  of  the  lord  Conway  and 
sir  Jacob  Asiley,  and  the  rest  of  the  army  at 
York.  The  said  Earl  went  from  London  on 
the  2Cth  of  August,  notwithstanding  his  ex- 
treme weakness,  and  came  to  York.  And 
having  received  a  Letter  from  sir  Jacob  A&iley 
that  Newcastle  was  fortified,  and  that  lhe» 
must  be  infamous  beasts  to  lose  it,  and  that  it 
was  fully  secured ;  and  being  acquainted  with 
several  Dispatches  sent  by  Mr.  Secretary  Vane, 
by  his  majesty's  directions,  to  the  lord  Con- 
way, general  of  the  horse,  to  oppose  the  pa'>- 
sage  of  the  Scots  over  the  river  '1  yne,  the  one 
dnted  12  Aug.,  the  other  23  Aug.,  another  24 
Aus;.,  anoihir  26  Aug.,  the  substance  of  « hi' h 
Letters  are  particularly  mentioned  in  the  An- 
^v^er  to  this  Article:  and  to  the  same  Letter* 
the  said  Earl  referreth  himself. 

The  said  Earl,  upon  siglit  of  this  and  &ir  Ja- 
cob Asiley*s  letter,  had  reason  to  believe  that 
all  fitting  preparation  was  made;  andtheuun- 
deist iudinc  that  if  ilie  Sct)trsh  Army  should 
pass  iliL' ri\cr,  not  only  Newcastle,  altogether 
unfortitied  on  the  south  part,  would  be  lost, 
but  the  said  army  of  tl,OoO  foot  and  i?,0(>0 
horse  endanj»ere<l  ;  and  hearing  that  the  Sc<)ti*li 
army  was  di«tie«iscd  for  want  of  victuals,  ari 
knowing  the  advantage  that  was  in  oppoiir; 
the  passa^oof  Mich  a  river:  Iltreupon  iliewid 
Earl,  by  a  Letter  dated  the  27th  of  Aiigii*r, 
at! vised  the  lord  Conway,  with  all  the  Imrft, 
and  at  least  8,000  foot,  nnti  nil  the  cannon.  Im 
march  and  fight  with  them  upon  the  passage  <i 
the  river :  At  which  time  the  said  Earl  had  no 
charge  of  the  army.  But  the  truth  is,  the  lord 
Conway  having  not  with  him  all  the  horse,  and 
not  above  1,500  foot,  and  only  some  part  ot 
the  r:innon,  was  in  a  posture  to  fight  for  the 
pas«.oue  before  the  said  letter  of  advice  came, 
which  he  recei\ed  not  half  an  hoar  before  the 
fiuht  heimn,  and  proceeded  according  lo  bit 
own  jndsmenr,  and  his  majesty's  said  general 
direct ic»n!      \m\  afterward*,  that  ii,  •bout  iW 
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30th  of  Aujgusty^nd  not  before,  the  said  Earl 
touk  upou  him  the  charge  of  the  Army  at  Dar- 
lington, and  brought  it  cu  York  to  be  buppiied 
with  necessaries  that  they  wanted,  and  purpos- 
ed to  have  staid  where  they  were  quartered. 
But  hearing  from  many  handi  that  tljere  was  a 
purpose  to  question  him  n\  parliament,  and  his 
majesty  having  given  him  Uberty  of  staying 
tlipre,  or  coming  away,  he  left  the^  charge  of 
the  army  with  the  lord  Conivay,  and  other  of- 
iicers,  as  his  majesty  had  directed,  and  came 
to  Loudon  on  Monday  the  9th;  and  the  11th 
of  November  was  put  under  restraint,  and  so 
ij3th  ever  since  remained.  And  saith,  That 
the  town>  of  Newcastle  was  no  way  under  liis 
cure.  And  as  to  other  matters,  wliereto  by 
law  he  ouglit  to  answer,  and  hath  not  answer- 
ed, he  saith,  lie  is  not  guilty  of  them,  or  any 
of  them,  in  Kuch  manner  and  form  as  in  the 
suid  Article  is  eipressed  ;  and  liumbly  praycth 
a  convenient  time  for  making  h:s»  Proofs,  and  to 
justify  and  maintain  his  at  lions  in  Irelaud  bv 
sight  of  his  majesty's  Warrants,  Records,  and 
witnesses  in  that  kingdom;  and  that  if  any 
mistake  be  in  hii  Answer,  it  may  be  amended. 

And  this  tiie  snid  Enrl  hopcth,  that,  upon 
equal  construction  of  his  words  and  actions,  he 
shall  appear  fcee  from  any  great  and  heinous 
oUences  wherewith  he  is  charged  :  And  how- 
soever  it  shall  please  God  to  dispose  of  him,  he 
shall  ever  pray,  that  by  their  lordships  great 
wisdom  and  prudence,  the  aifectious  ,of  his 
majesty,  and  duty  of  his  subjects,  may  this 
parliament  be  so  surely  knit  tugetlier,  sis  may 
by  God  s  blessing  lastingly  teud  to  the  pros- 
perity and  iiouribliing  estate  both  of  king  and 
people. 

The  Tuial  * 

The  place  appointed  fi»r  the  Trinl  was  the 
great  Hall  in  Westminster,  wheie  there  was  a 


*  **  Much  time,''  sa>s  lord  Clarendon,  **  was 
spent  in  consideration  uf  the  manner  of  the 
tiial;  for  they  could  fmd  no  precedent  would 
tit  their  case:  Whether  it  should  be  in  the 
house  of  peers  ?  wliich  ruom  was  thought  too 
little,  for  the  accusers,  witnesses,  jud^e;>,  and 
spectators:  Who  should  prosecute?  Whether 
members  chosen  of  tlie  commons,  or  the  king's 
council?  Whether  the  bishops,  which  w^re  24 
ill  number,  and  hke  to  be  too  tender-hearted  in 
matter  of  blood,  and  so  either  to  convert  many 
or  increase  a  dissenting  party  too  much,  should 
have  voices  in  the  trial !  Whether  those  who 
had  been  created  peers  since  the  accusation 
was  carried  up,  should  be  admitted  to  be 
judges?  And  lastly.  Whether  the  commoners 
who  were  to  be  present  at  the  trial,  should  sit 
uncovered  ?  and,  whether  any  members  of  the 
house  of  commons  should  be  exammed  at  the 
trial  on  the  behalf  of  the  Earl  ?  who  had  sent  a 
list  of  munes,  and  desired  an  order  t<»  that 
purpose. — After  much  debate  it  was  agreed, 
that  the  Trial  should  be  in  Westminster-hall, 
wliere  seats  should  be  built,  for  the  reception 
ni'  the  whole  House  of  Commons,  which  toge- 
t{)«r    with  the  Speaker   should   be    present : 


throne  erected  for  the  king,  on  each  side  theruof 
a  cabinet  enclosed  about  with  boards,  and  hv^ 
fore  uith  a  terras.  Belore  that  were  the  seatd 
for  the  Lords  of  the  upper  house,  and  shcUs  of 
wool  for  the  Judges;  beibre  ihem,  ten  ^tages 
of  sc<ttfS,  exteuding  farther  than  the  mid^ii  of 
the  Hall,  for  the  gentiemon  of  the  house  of 
commons  :  at  the  end  uf  nil  was  a  desk  clo»cd 
about,  and  set  apart  fur  the  Lord  Lieutenant 
and  his  counsel. 

"March  22. 

Monday  morning  about  stven  of  (he  clock  h« 
came  from  the  Towtr,  accompumod  wiih  six 
barges,  wherein  v^ere  100  soldiers  of  the  'I  ower, 
all  with  partizaiis,  for  his  guard,  and-50  pair  of 
oars.  At  his  landing  at  Westminster,  th-ere  he 
was  attended  with  200  of  the  TriineJ-lknds  ; 
and  went  guaiJed  by  ihim,  into  the  Hall. 
The  entrifcj)  at  Whiie-hall,  Kini.',-«5tre'.^r,  and 
Westminster,  were  giinrdcd  by  tlic  consttbles 
and  watchmen,  from  four  of  i he  clock  m  the 
morning,  to  keep  away  uU  base  and  idlepcrbuns. 

The  king,  c^ueen,  and  prince,  came  to  the 
house  about  nine  of  the  clock,  but  kept  them- 
selves private  within  their  cl'.sers,  only  the 
Prince  came  out  ouce  or  twice  to  the  Cloth  of 
State  ;  so  that  the  king  saw  und  heard  all  that 
parsed,  but  was  seen  of  none.  Some  give  the 
Ktuson  of  this,  from  t!ie  received  practice  of 
England  in  such  cases  :  others  say,  tlutt  th« 
lords  did  intrcat  the  king  either  to  be  absent, 
or  to  he  there  privately,  lest  pretensions  might 
be  made  hereafter,  that  his  being  (here  was 
either  to  threaten,  or  some  otherwise  to  inter- 
rupt the  course  of  justice:  a  third  sort,  That 
the  king  whs  not  willing  to  be  accessary  to  tha 
Process  till  it  came  to  his  part,  but  rather  clioie 
to  be  present,  tliat  be  might  note  and  under- 
stand what  violence,  rigour,  or  injustice  hap- 
pened. 

for  they  then  foresaw,  that  they  might  be  put 
to  another  kind  of  proceeding  than  that  tl^ey 
pretended ;  and,  though  with  much  ado,  they 
consented  to  sit  uncovered,  lest  such  a  little 
circumstance  might  di^iurh  the  whole  design. 
— For  the  prosecuiion,  they  had  no  mind  to 
trust  the  king's  council ;  who  neither  knew 
their  secret  evidence,  nor  being  informed,  were 
like  to  apply  and  press  it  so  vigorously  as  the 
business  would  require:  and  therefore,  they^ 
appointed  that  Commitree  which  had  prepared- 
the  Charge,  to  give  in  the  Evidence,  and  in  the 
name  of  all  the  Commons  of  England,  to  prose- 
cute the  Impeachment. — For  the  Bishops ;  after 
many  bitter  invectives  ;  and  remembering  the 
faults  of  particular  persons ;  and  tlie  canons 
which  seemed  to  involve  the  whole  body  ;  with 
sharpness  and  threats :  They  took  the  case  to 
be  so  clear  upon  an  old  canon  (the  only  one 
they  acknowledged  for  Orthodox)  that  *  Clen- 
'  cus  non  debet  interesse  sanguini,'  that  they 
were  content  *  to  refer  that  to  the  house  of 
*  peers,  as  proper  only  for  their  determination.' 
And  this  they  did,  not  upon  ai>.y  confidence 
they  had  in  tlie  matter  itsel  f,  whattver  law,  or 
reason,  or  canon  they  preter  ied ;  or  hi  the  lords. 
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When    the  Deutenant   entered    the   rial),-^  Mr.  ^fmwell,  whether  the  axe  oboold  be  ear- 
the  porter  of  the  Hall  (whose  office  it  is)  asked    ried  before  him  or  no  f  Who  did  answer.  That 

t!»e  major  part  of  wliom,  when- any  difference 
of  opinion  was,  always  dissented  from  their  de- 
signs :  but  ihat  they  had  a  trick  of  doing'  their 
business  by  intimation ;  and  had  a  sure  friend 
amongst  the  bishops,  who  had  promised  them 
reasonably  to  free  them  of  that  trouble. — They 
would  not  trust  their  lordships  o;vn  iitciinations 
with  the  othi^r  point,  of  the  new  barons,  which 
they  knew  would  be  controverted  ;  but  in  plain 
terms  demanded,  *  that  no  peers,  created  since 

*  the  day  upon  which  the  earl  of  Strafford  was 
'  impeached  of  High  Treason,   because   they 

*  were  involved  as  Commoners  in   the  making 

*  that  accusation  j  should  sit  as  judges  at  his  trial.' 

"  For  the  Earl's  demand,  *  of  an  order  to 
^  examine  some  members  on  his  behalf,  upon 

*  matters  of  fact,  at  his  trial;*  after  a  long  de- 
bate, they  left  it  only  in  the  power  of  the  per- 
sons themselves  who  were  nominated,  to  be 
examined  if  they  would,  not  without  some 
smart  animadversions,  that  they  should  take 
heed  what  they  did,  and  refused  to  enjoin  them; 
though  the  same  had  been  done  at  their  desire, 
for  the  lofds  of  the  council :  but  that  was  against 
the  Earl,  and  so  the  less  to  be  considered. 

"  The  Lords,  in  the  absence  of  the  Lord 
Keeper,  who  was  very  sick,  made  choice  of  the 
earlof  Artindcl  to  preside  and  govern  the  Court ; 
being  a  person  notoriously  disaffected  to  the  earl 
of  Strafford.  And  for  the  great  business  of  the 
Bishops,  they  were  saved  the  labour  of  givini; 
any  rule,  which  it  may  be  would  have  troubled 
them,  by  the  bishop  of  Lincoln's  standing  up, 
and  moving,  on  the  behalf  of  himself,  and  his 
brethren,  '  that  ihcy  might  be  excused  from 

*  being  present  at  the  Trial,  being  eccfesiasti- 

*  cal  persons,   and  so  not  to  have  their  hands 

*  in  blood ;  and  such  other  reasons,  as,  when 

*  they  are  examined,  will  not  be  found  of  very 
>  great  weight.' — ^The  example  of  the  Bishops, 
prevailed  with  some  lords,  who  had  been 
created  since  the  Accusation,  to  quit  their  ri<fht 
of  judging ;  and  amongst  them,  the  lord  Little- 
ton, wlio  had  been  made  a  baron  upon  the  de- 
sire of  the  earl  of  Strafford,  for  that  only  reason, 
that  he  professed,  *  If  he  were  a  peer,  he 
'  would,  and  indeed  he  cottld,  do  him  notable 

/  service,*  was  the  first  who  quitted  his  rit;ht  lo 
judge,  because  he  had  been  a  commoner  when 
the  Accusation  was  fir^t  brought  up :  but  they 
who  insisted  upon  their  right,  as  the  lord  Sey- 
mour, and  others,  and  demanded .  tlie  jndg- 
fnent  of  the  house,  were  no  more  disturbed, 
l)Ut  exercised  the  same  power  to  the  end,  as 
any  of  the  other  lords  did  ;  and  so,  no  doubt, 
might  the  Bishops  too,  if  they  would  :  for, 
though  there  might  be  some  reason  for  their  ab- 
sence, wlien  the  Trial  was  according  to  law, 
before  and  by  his  peers  only ;  jet,  tthen  that 
Judgment  was  waved,  and  a  Bill  of  Attainder 
brought  against  him,  their  votes  in  that  Bill 
were  as  necessary  and  essential,  as  of  any  otiier 
of  tl)e  lords.  And  it  may  be,  theit  unseason- 
able, voluntary,  unjust  quilting  it  then,  made 


many  men  less  solicitous  for^  defence  of  tbeir 
right  tAterwards. 

"  On  Monday,  the  92nd  of  Marcli,  the  Earl 
of  Strafford  was  brought  to  the  bar  tn  West- 
minster* hall  ;  the  lords  sitting  io  the  middle  of 
the  Had  in  their  robes;  ana  the  cummonerv, 
and  some  strangers  of  quality,  with  the  Scottisti 
commissioners,  and  the  committee  of  Ireland, 
on  either  side;  there  being  a  close  box  niade 
at  one  end,  at  a  very  convenient  distance  .for 
bearing,  in  which  the  king  and  qneen  sate  on- 
taken  notice  of:  his  majesty,  out  of  kindness 
and  curiosity,  desiring  to  hear  ail  that  could  be 
alledged :  of  which,  I  beheve,  be  afterwards 
repented  himself;  when  his  having  been  pre- 
sent at  the  trial,  was  alledged  and  urged  tu 
him,  as  an  argument  for  the  passing  the  fiill  of 
Attainder." 

The  following  are  Mr.  Laing's  reflectioDs  upon 
this  transaction  :  *•  While  tlie  treaty  was  thu^ 
protracted,  the  fate  of  Strafford  yraa  deterniined 
m  parliament.  An  endeavour  to  subvert  the 
fundamental  laivs  was  a  species  of  construcore 
treason  till  then  unknown,  and  was  esinbli^lied 
on  fjcts  which  were  cither  indifferent  in  theoi- 
sefves,  or  insulDcient  separately  to  consfitme 
such  crime.  Whether  from  the  novelty  of  tfec 
accusation,  or  from  the  defective  nature  of  the 
evidence,  a  bill  of  attainder  was  necessary  to 
reach  his  devoted  head.  Charles,  w  ho,  accord- 
ing to  the  ordinary  dispensation  ofjustice, might 
have  remained  a  silent  spectator  of  his  fate,  w?s 
reduced,  by  the  bill  of  attainder,  to  the  croel 
alternative  of  becoming  accessary  to  the  deatii 
of  a  favourite  minister,  endeared  by  his  seriices, 
or  of  involving  himself  in  a  rapture  with  par- 
liament, and  in  a  civil  war,  while  he  was  unpre- 
pared for  the  event.  As  a  constitutional  pre- 
cedent, the  attiunder  of  Strafford  is  surrounded 
with  difficulties.  Were  an  act,  declaratorj  of 
treason,  to  be  restrained,  on  the  one  hand,  with- 
in the  limits  of  the  established  law,'  a  state»- 
man,  secure  from  the  stroke  of  justice,  mijlit 
conspire,  with  impunity,  to  subvert  the  funda- 
mental laws  of  the  constitution,  which  impliei 
no  treasonable  design  against  the  crown ;  yet, 
on  the  other  hand,  an  act  declaratory  of  new 
crimes  might  uliimaiely  recoil  on  tire  people 
themselves  ;  and  a  servile  parliament  might  in- 
dulge the  ambition  or  the  resentment  of  a  n:i- 
nister,  hy  the  attainder  of  every  opponent  wliom 
he  hated  or  feared.  The  evidence  aeain&t  Strat- 
ford was  defective,  however,  as  it  indicated 
rather  his  advice  and  opinion,  than  a  concerted 
design  to  render  Charles  independent  of  parlia- 
ment: but,  as  mercy  is  not  the  attribute  of  col- 
lective bodies,  he  suffered,  without  legal  cti- 
dence,  from  the  violence  of  his  accusers,  »nd 
the  secret  conviction  or  the  fears  of  hb  judge?. 
The  apprehensions  of  his  escape  if  the  trial  were 
interrupted,  seehi  to  have  first  suggested  the  bill 
for  preventing  the  dissolution  of  p(^rliam€nl 
without  its  own  consent," 
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the  king  hmd  expreisly  6)rbidika  it :  nor  wm  it 
the  custom  o#  JBngland  to  use  that  cetemoKj, 
but  only  when  the  party  uccnsed  f*a8  to  be 
pat  npon  his  jurj.  Those  of  the  upper  hoaae 
did  sit  with  their  heads  covered,  those  of  the 
lower  bouse  uncovered.  Tlie  Bishops  opon  the 
Saturday  before  did  voluntarily  decline  the 
giving  of  their  saArages  in  matters  erimiDal, 
and  of  that  natore^  according  to  the  previnon 
of  the  Canon  Law,  and  practice  of  the  kingdom 
to  this  day  ;  and  therefore  would  not  be  pre- 
sent :  yet  withal  they  gave  in  a  Protestation, 
that  their  .absence  should  oQt  prejadice  them  of 
chat  or  any  other  privilege  compeieat  to  them 
as  the  lords  spiritual  in  parliament ;  which  was 
accepted. 

The  eftfl  of  Arundel,  as  Lord  High  Steward 
of  Enghind,  sat  apart  by  himself,  aad  at  the 
Liencenaat*!!  entry  commaiided  the  house  to 
proceed.  Mr.  Pym  being  Speaker  of  the  Com- 
initree  for  his  accusacion,  gave  in  the  same 
Articles  which  were  presented  at  his  last  being 
before  the  Upper  House  ;  which  being  read, 
his  Replies  were  subjoined  end  read  al»o,  the 
very  same  vihich  were  presented  before  in  the 
l/pper  House.  Some  give  the  reason  of  this, 
liccuuse  the*  Lower  House  had  not  heard  those 
Accusations  in  public  before  ;  others,  that  the 
iorrmility  of  the  process  reqi^ired  no  less:  how- 
ever, that  dtiy.was  spent  in  that  exercise. 

The  Queen  went  irom  the  house  about  eleven 
of  the  clock ;  the  King  and  Prince  staid  till 
the  meeting  was  dissolved,  which  was  after 
two.  The  Lieutenant  was  sent  to  the  Tower 
by  bis  gudrd,  and  appointed  to  retnrn  upon 
Tuesday  at  nine  of  the  clock  in  the  monuog. 
I'he  cre/ud  of  people  was  neither  great  nor 
troublesome ;  all  of  them  saluted  him,  and  be 
them,  uith  great  humility  and  courtesy,  both  at 
his  entrance  and  at  bis  re c urn  :  therefore  let 
fame  pretend  what  it  pleise  about  the  malice 
and  discontent  of  the  multitude,  '  That  if  he 
*  pass  the  Stroke  of  Justice,  they  will  tear  him 
'  in  pieces  ;*  yet  I  see  there  is  more  in  rumour 
than  in  sight  and  appearance  ;  and  in  this 
report,  as  in  all  others  of  this  nature,  more  is 
thrust  upon  the  volgar  (who  leem  as  well  fear- 
ful of  panishment,  as  exempt  from  it,  for  all 
their  greaf  nomber)  than  they  do  justly  deserve* 

March  S3. 

On  Tuesday  in  the  morning  be  came  aoeom- 
panied  as  before  to  Westminster ;  and  having 
staid  in  the  Excheqnei^Chamber  titl  nine  of  the 
clock,  the  king,  queen,  and  prince  came  as  be- 
fore upon  the  first  day. 

Then  Master  Pym  being  called  fyt,  ftggfa- 
rated  the  Charge,  which  was  given  the  day 
before,  by  a  very  ample  Speech «  It  is  impos- 
sible to  call  to  mind  all  the  hyperbolesi  the 
Hashes,  and  superlative  expressions  that  be 
used  ;  the  main  pointi  were.  That  it  was  Trea- 
son far  beyond  the  reach  of  words,  that  he  the 
Lieutenant,  a  native  stibjeet  and  li  peer  of  Eng- 
land, the  prime  governor  of  If^lafld^  the  corn*- 
ttiander  of  his  iflaje8ty*s  Ibfcef,  and  a  Proles^ 
unt  in  rtijgiony  thould  have  ia  Midi«A  impinet 


and  gresB  manner  recompensed  his  msjestVs 
favours,  abused  his  goodness,  and  drawn  all  his 
dominions  into  hazard  and  peril  of  their  reli- 
gion, lives,  goods,  and  privileges :  That  one  of 
these  faultt  alone  had  been  enough,  ainl  too 
much,  for  the  fulfilling  of  the  exorbitancy  and 
wickedaessof  any  one  man;  and  that  no  pu- 
nishment could  be  thought  npoo^  soiicient  to 
expiate  crimes  of  such  a  transcendent  nacare. 

The  Litutefumt,  with  no  less  moderation 
and  wisdom  than  the  other  with  heat  and  pas- 
sion, spake  to  his  own  defence;  and  that  v»ith 
such  a  measure  of  eloquence  and  livelihood^ 
that  his  very  enemies  were  affected  MJth  it,  and 
do  marvellously  report  of  it.  He  modestly  re-  . 
counted  his  services  done  to  the  king  and  crown 
of  Enghind,  his  endeavours  for  advancement  as 
weQ  of  the  honour  as  commodity  of  both  king- 
doms in  general,  but  in  particular  that  of  Ire- 
land ;  how  he  had  engreatened  and  advanced 
the  king's  reveimes  there,  restored  the  Church's 
maintenance,  suppressed  the  Outlaws,  esta- 
blished obedience  to  royal  authority,  and  impe- 
dited  the  tyranny  and  usurpation  of  greater 
ones  over  the  Commons.  Atid  for  the  effect- 
ing of  all  these  actions,  he  mentioned  himself 
the  most  weak  and^ meanest  instrument,  with  a 
wonderful  prudence,  in  a  middle  way,  betwixt 
the  affectation  of  baseness,  or  dejectedness^  and 
arrogance. 

Master  Pym,  after  the  close  of  bis  Speech, 
told  him  that  there  were  three  new  Articles  ad- 
joiired  (by  an  after-search)  to  his  Charge  ;  and 
desired  that  he  might  presently  reply  to  the 
same. 

W hereunto  the  Lieutenant  answered.  It  was 
very  strange,  that  after  the  close  of  the  process, 
andf  when  matters  were  come  to  be  scanned, 
and  examined  hj  proof,  that  any  new  charge 
should  be  given  m ;  yet,  lest  he  should  seem  to 
decline  the  maihtenance  of  his  own  innocency, 
and  the  just  defence  of  his  honour,  he  was  most 
willing  to  hear  them,  and  have  them  alledged, 
provided  that  a  convenient  time  might  be  as- 
signed him  to  make  his  Replies  agamst  them, 
as  he  had  done  to  the  other  given  in  before.* 

But  Master  Pym  excepted  against  this,  and 
told  him,  that  the  house  did  conceive  it  to  be 
dangerous  to  grant  any  farther  prorogation. 

Upon  this,  the  Lords  of  the  Upper  House 
(who  did  not  think  it  fit  as  yet  to  voice  any  par- 
ticular in  the  audience  of  the  bouse  of  com- 
mons) did  retire  themselves,  and  after  a  pretty 
time  of  stay  thev  returned  and  declared,  that 
they  had  found  the  Deutenant's  suit  to  be 
equiuble,  in  desiring  of  further  time  for  an« 
sweting:  yet  seeing  the  Articles  themselves, 
neither  for  number  nor  weight,  seemed  to  be  of 
that  importance,  but  that  he  might  furnish  out 
a  present  Answer,  they,  thought  it  fitting  to 
grant  no  delay. 

The  Xtetieefuin^  then^  entreating  them  to 
pass  by  and  pardon  the  weaknesses  of  his  ex- 
temporary Answers,  desired  to  hear  the  Articles 
read,  which  were  these :  • 

*  First,  That  be  had  within  these  two  years 
*  withdrawn  40,000/.  t teriing  fbm  the  £xche« 
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'  quer  ia  Ireland,  and  employed  it  to  hi«»  owu 

*  private  u*es.' 

*  Secondly,  That  in  the  bej^inuiug  of  liis  go- 
^veiomene,  th«  Garrisons  in  Ireltind  had  been 

*  inaintaioed  by  the  English  Treasury.* 

*  Thirdly,  That  he  bad  advanced  popish  and 
f  infamous  persons,  as  the  bishop  of  Waterford 
'  and  others,  to  the  prime  rooms  in  the  cimrch 
<  of  Ireland/ 

To  the  First  he  answered,  Thai  30,000/.  were 
set  apart  for  the  king's  late  service,  at  his  own 
most  special  and  most  pcrempiory  commands ; 
for  which  he  produced  tlic  king':i  qwn  Letter, 
already  approved  as  his  acquittance  at  the  £x* 
chequer  board  in  Ireland. 

To  the  Second,  That  ut  the  beginning  of  thnt 
Cliarge  against  him,  as  ever  before  liis  time,  the 
Garrisons  had  been  burdeosoin  to  the  kingdom 
of  England;  but  that  he  had  so  improved  it, 
and  settled  the  king's  Revenue  there,  that  the 
like  is  nut  to  be  heard  in  all  the  times  that 
are  by-past:  for  which,  if  the  best  endeavours 
of  a  subject  may  justly  expect  any  reward  from 
Lis  king  and  country,  he  craved  leave  to  think 
that  he  rather  de»erved  many  thanks,  than  the 
least  punislnnent. 

To  the  Third,  lie  appealed  to  all  the  Clergy 
in  Ireland,  if  ever  he  had  taken  upon  him  any 
particular  meddling  in  advancing  their  Church- 
men, or  whether  he  had  done  any  thing  con- 
cerning such  affairs,  but  upon  the  special  ad- 
vice and  desire  of  the  be»t  and  wisest  ot'  their 
number.  For  his  part,  when  lie  befriended  the 
bishop  of  Waterford,  he  conceived  of  him  as  a 
man  of  integrity  and  learning:,  ht  for  such  an 
employment ;  nor  was  there  then  the  least  sus- 
picion of  those  monstrous  Impieiics,  wherewith 
he  was  aftenvards  charged  ;  that  he  had  now 
justly  suffered  for  tlie  same,  and  that  he  hoped 
they  would  not  lay  a  necc&sity  upon  him  to  pro- 
phesy and  divine  of  the  future  conditions  and 
deportments  of  men.  For  others  of  the  Church, 
suspected  of  Popery,  he  knew  none  such,  but 
should  answer  to  the  particulars  so  far  as  they 
concerned  him,  when  they  should  happen  to 
be  alledged. 

Afler  this  the  House  dissolved  for  that  night, 
the  king's  majesty  and  the  priiure  having  staid 
all  the  time :  and  the  Lord  Lieutenant  was  ap- 
pointed to  come  thither  again  on  Wednesday 
morning ;  at  which  time  they  are  to  proceed 
to  tlie  nrst  Article,  to  give  an  oath  to  the  Wit- 
nesses, and  to  examine  all^  the  Proofs  whereon 
tlie  process  was  builded. 

It  will  be  a  very  hard  matter  for  him  to  ex- 
pect every  man's  testimony,  and  to  give  bis  An- 
swers, either  for  full  satisfaction  or  diminution 
of  all  objections ;  which  way  of  proceeding  will 
spend  at  least  a  fortnight,  if  not  a  greater  space 
of  time ;  yet  it  is  thought  the  Lower  House  are 
impatient  of  delays^  The  expectations  are  ex- 
ceeding various  and  different  about  the  event  of 
tliis  great  action  :  some  think  it  will  be  impos- 
sible to  escape  the  many  and  great  Accusations 
laid  to  his  Charge;  others,  and  that  the  greater 
number  too,  are  of  opinion  that  be  will  be  in 
no  hazard  of  his  life,  and  that  it;  will  not  be 


possible  to  bring  him  into  die  compass  of  trea- 
son ('xiuod  tarn  misere  cupio  ut  nan  credain;/ 
His  adverse  party  is  so  great,  and  so  fur  inter- 
ested both  in  point  of  safety  and  honour  agaiDst 
him,  that  *  flectere  si  oequeuot  superos/  kc. 
uothinie  will  be  left  uuesbayed,  that  may  acce- 
lerate his  ruin. 

He  hath  all  this  time  carried  himself  couraj^e- 
ously,  to  the  admiration,  and  withal  so  mode- 
rately, that  it  is  to  the  great  satisfaction  of  his 
very  enemies :  so  that  he  seems  neither  dejecud 
with  fear,  nor  to  affect  boldness  with  D)nfi- 
dence,  but  to  carrv  himself  with  that  constancy 
and  resolution,  which  his  inuoceucy  and  bfare 
parts  do  promise. 

The  Irish  Commissioners  here,  have  hicheito 
abstained  from  giving  in  any  Hemonstraoce 
against  the  Lieutenant,  and  do  still  plead  to 
have  an  immediate  dependance  from  the  king, 
and  not  from  the  parliament  of  Fni^laud. 
There  was  a  report  that  tl;e  parliament  of 
Ireland  had  sent  a  Protestation  agaiost  tlie  act 
made  the  last  year,  for  the  king'*  Supply  in  his 
Expedition  against  the  Scots,  as  a  thing  which 
was  violently  in  part,  and  in  part  surreptitiou>l,v 
obtained  from  them  :  but  I  have  learned  thii 
to  be  an  untruth.  I  had  almost  forgotten  one 
passage  of  Mr.  Pym,  who  in  the  aggravation  uf 
the  Lieutenant's  Faults,  had  this  expre^ioo, 
That  he  was  like  the  Wliore  in  the  Proverb% 
*  He  wiped  his  mouth,  and  with  a  brazen  face 
*■  said  he  had  done  no  evil.' 

To  this  the  noble  lord  replied.  That  lie  i«uC- 
cd  his  innocence  might  not  be  taken  for  iropa- 
denc6 ;  that  he  hop^  shortly  to  clear  binibeii 
of  all  those  foul  aspersions  which  his  roalicioc; 
enemies  had  cast  upon  him  ;  and  be  was  Ttrt 
confident  that  he  should  give  the  honottral.ic 
houses  full  satisfaction  concerning  bis  life  hi- 
therto, and  thought'  of  nothing  more  hereatier 
than  to  retire  himself  from  all  |>ubhc  eiuplo)- 
roenu. 

Mr.  Pym  gave  at  this  a  great  shout,  and  df 
sired  the  house  to  take  notice  what  an  iiijurv 
he  had  done  to  the  honourable  house  of  cotu- 
mons,  in  calUng  them  bis  <  malicious  enemies.' 

Whereupon  the  Lieutenant  falling  do«n 
upon  his  knees,  humbly  besought  tbeui  tlm 
they  would  not  mistake  him;  and  witbal  gute 
a  large  panegyric  of  tlieir  most  just  and  mode- 
rate proceedings,  protesting  that  if  he  hinu- 
self  had  been  one  of  the  house  of  common:^;  l^' 
he  had  the  honour  once  to  be)  he  would  not 
have  advised  them  to  have  done  otherwtc 
against  his  dearest  friend  :  hot  withal  io\^ 
them,  that  he  might  justly  say  he  had  liis  owd 
un-friends,  which  be  hoped  in  time  to  mnke 
.known.  Nor  did  he  all  this  time  speak  one 
bitter  word  against  Mr.  Pym,  though  justlv  ;:>- 
censed ;  which  bath  infinitely  advanced  bis  re- 
putation. 

I  have  been  a  daily  bearer  of  these  Proceed- 
ings against  this  great  personage  now  upon  ihe 
stage,  therefore  do  presume  I  can  give  a  reason- 
able account  thereof.  The  Book  of  bii  Chai?« 
is  extant  in  print;  so  it  shall  be  needful  for  »♦ 
only  to  name  tbe  Articles,  ai  ibey  were  canvat- 
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sed,  and  those  designed  by  the  house  of  Com- 
mons to  be  his  Accusers :  wluch  were  these 
that  folio IV : 

The  Names  of  hit  Accusers. 

Pym,  Glyn,  Maynnrd,  Whitlock,  lord  Digby, 
St.  John,  Palmers,  sir  Walter  Earie,  Stroud, 
Selden,  Hampden,  &c. 

One  of  these  began  the  Speech ;  the  rest, 
after  their  collogue  hath  done,  follow  in  their 
turn :  so  that  he  hath  all  of  them  to  wrestle 
a2;ainst,  and  yet  sufficiently  able  for  them  all ; 
though  by  his  agitation  his  spirits  are  much  ex- 
hausted. 

Mr.  G(y«,  after  a  large  flourish,  on  Wednes- 
day, told  the  lords.  That  the  lord  Strafford  was 
impeached,  not  with  simple,  but  accumulative 
Treason  :  for  though,  in  each  particular  Arti- 
cle, such  a  monstrous  crime  could  not  be  de- 
prehended  :  yet  when  all  was  conceived  in  the 
mass,  and  under  one  view,  he  should  be  un- 
doubtedly found  the  most  wicked  and  exorbi- 
bant  traitor  that  ever  was  arraigned  at  the  bar. 
He  added.  That  his  Charge  was  for  intending 
to  subvert  and  change  the  fundamental  laws, 
liberties,  and  privileges  of  both  kingdoms,  and 
to  introduce  an  arbitrary  and  tyrannical  form 
of  government.  This,  be  said,  could  not  ap- 
pear but  by  the  fruits,  which  were  either  in  ex- 
pression or  action.  The  expressions  were 
fourt 

First,  That  before  several  Witnesses  he  had 
laid  at  York,  'That  the  king's  little-finger 
'  should  be  heavier  to  them  than  the  loins  of  the 
law.' 

To  this  the  Lieutenant  replied,  That  having 
ipoken  sufficiently  before  to  his  justification  in 
general,  he  would  moreover  add  these  few 
»orHs,  by  their  favours :  That  it  did  strike  him 
:o  the  heart  to  be  attached  of  such  a  wicked 
rriine,  by  such  honourable  persons ;  yea,  that 
t  wounded  him  deeper,  in  regard  that  such 
)ersons  who  were  the  companions  of  hb  youth, 
md  with  whom  he  had  spent  the  best  of  his 
lays,  should  now  rise  up  in  judgment  against 
lim  :  yet  he  thanked  God  for  it,  it  was  not 
;uiii,  but  grief,  that  so  much  troubled  him.  He 
tdded.  That  it  was  a  wonder  how  he  bad  gotten 
trength  suflEicient  in  such  infirmity  of  body, 
ind  such  anguish  of  mind,  to  collect  his  thoughts, 
md  say  any  thing  at  all  for  himself;  but  the 
kimighty  God,  who  knows  him  to  be  innocent, 
tad  furnished  him  with  some  abilities  to  give 
estimony  to  the  truth,  and  to  a  good  consci- 
nce :  He  therefore  intreated,  that  if  either  in 
jdgment  or  in  memok'y  he  should  at  any  time 
til,  it  mf(;ht  be  imputed  to  his  great  weakness. 
Lnd  although  the  gentlemen  his  Accusers 
iiould  seem  more  ready  in  their  Accusations 
lan  himself  in  his  Defence,  yet  that  might  not 
rejudice  hia  tvtuse;  who,  in  very  unequal 
;rnisy  had  to  do  with  learned  and  eloquent 
iwyers,  bred  op  a  long  time  and  inured  to  such 
idiciary  pleadings,  and  whose  rhetoiick,  he 
oubted  not,  roiebt  present  many  things  to  their 
ew  in  a  multiplying-glass.  He  told^em  far- 
tmr.  That  for  tlies»  many  years  he  bad  been 


weary  of  public  service,  and  that  now  it  was 
his  resolution,  after  he  bad  vindicated  his  ho- 
nour, to  retire  himself,  and  enjoy  his  much 
longed-for  privacy  :  and  yet  he  could  not  but 
tetl  them  so  much,  that  it  had  been  his  hearty 
wish  and  desire,  rather  voluntarily  to  have  re- 
signed bis  places  of  honour,  like  a  ripe  fruit 
fallen  from  the  tree,  than  to  be  violently  pulled 
from  thence,  as  a  fruitless  and  unprofitable 
withered  branch. 

To  the  Charge  of  Treason  belaid.  That  under 
favour  he  conceKed,  that  although  all  the  Ar- 
ticles contained  in  his  Impeachment  were  veri- 
fied against  him,  yet  they  .would  not  all  amount 
to  Treason ;  neither  simple  nor  accumulative  : 
For  (said  he)  I  do  not  understand  b^  what  in- 
terpretation of  law  the  diversion  of  justice  can 
be  called  a  subversion  of  the  same;  or  the 
exceeding  of  a  commission,  the  usurpation  of 
a  new  power.  To  the  particular  he  replied. 
That  his  words  were  clearly  inverted,  for  that 
his  expression  was,  ^  That  the  little-finger  of 
'  the  law  (if  not  supported  by  the  regal  power, 
'  in  granting  Pardons  for  Penalties  of  the  same) 
'  was  heavier  than  the  kind's  loins.'  That  this 
was  his  expression,  he  verified,  1.  By  the  Oc- 
casion :  for  he  spake^  the  words  a  long  time 
since,  to  some  men  who  had  lain  imprisoned  at 
York,  and  were  then  by  the  king's  favour  set  at 
liberty;  whom  he  incited  to  thankfulness  (by  this 
expression)  towards  his  mmesty.  9.  By  Wit- 
nesses produced  by  him.  in  the  Examiuatioa 
of  their  witnesses  he  convinced  one  of  them  of 
untruth,  by  interrogating  him  where  he  was 
when  the  Speech  was  heard,  and  how  far  dis- 
tant from  lum :  when  the  man  replied,  that  he 
was  12  yoxds  from  him;  he  answered,  that  it 
was  impossible  fur  him  to  hear  a  man  thre^ 
yards  off,  by  reason  of  a  deafness  that  had  held 
him  14  years:  which  being  found  Irue,  th« 
Witness  was  rejected. 

Another  Witness  (sir  David-  Foulis*)  was 
brought  against  him;  against  whom  he  ex- 
cepted, as  his  known  and  professed  enemy :  it 
was  told  him,  that  he  himself  did  not  use  to 
admit  of  exceptions  against  Witnesses,  and  ' 
therefore  was  to  expect  the  same  measure. 

He  replied.  That  Master  Pym  might  one  day 
perhaps  be  attached,  for  persuading  the  house 
of  commons  to  commit  the  same  crime  that 
was  laid  upon  him  as  a  charge  of  Treason* 
But  for  all  this,  the  Witness  was  received,  be- 
cause in  matter  of  Treason  a  man's  enemy  may 
witness  againbt  him  ^  pro  domino  nostra  rege  :* 
though  I  suppose,  the  king's  advice  was  never 
asked  for  the  present.  .  This  was  all  that  wag 
done  for  that  time. 

On  Thursday  he  was  chained  with  the  second 
Expression :  '  That  he  said  Ireland  was  a  con- 
'  quered  kingdom,  and  that  the  king  might  pre- 
'  scribe  them  what  law  he  pleased.' 

This  they  aggravated  as  a  prime  Note  of  hif 
tyrannical  will  and  affection,  that  would  permit 

*  See  his  Case  No  143,  vol.  ii.  p.  586 ;  and 
note  the  part  taken  against  liim  by  Lord  Straf* 
ford  on  that  occasion. 
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ao  law  to  bound  the  subject^  but  whnt  binaelf, 
•ad  uich  as  ha,  night  draw  up  by  aiajatraus  ia- 
formations  from  a  gracious  and  weU-oM^aing 
ponce;  and  if  this  were  admitted,  the  wiioie 
power  and  liberly  of  ibe  Kepafalic  would  b« 
utterly  lost. 

To  this  be  replied,  That  neither  was  the  Ex- 
pression in  thoi^e  wnrdsj  nor  in  that  sense 
apoken  or  meant  by  him.  The  first  part  of  it 
(said  he)  cannot  be  denied  :  to  (be  second,  that 
he  had  baid  only,  <  That  the  king  was  the  law- 
'  giver/  which  he  hoped  none  could  deny  with- 
out incurring  the  crime  of  Treason  ;  and  that 
'  the  king*b  Sentence. was  a  law  in  matters  not 
<  determined  by  acts  of  parliament^'  which  ail 
but  dibloyal  subjects  would  grant.  And  that 
it  had  ever  been  his  endearour  to  have  the 
Liberty  of  the  Subject  and  the  Royal  Preroga- 
tive follow  both  in  one  channel;  if  either  of 
them  crossed  other,  we  could  expect  nothing 
but  a  subversion  of  the  Commonwealth,  either 
by  tyranny  or  rdiellion :  That  the  prerogative 
wasiike  the  fint,  the  hherty  of  the  subject  like 
the  second  Table;  either  both  or  neither  can 
be  preserved.  That  in  his  duty  he  stood  obliged 
first  to  the  king,  as  God's  Anointed ;  then  in 
the  second  place  to  his  country,  if  it  did  not 
cross  tlie  regal  power.  And  therefore  hoped, 
that  what  be  had  spoken  was  so  far  from  being 
treason,  that  he  thought  a  thousand  such  ex- 
pressions would  nottimke  up  one  felony. 


March  26. 
On  Friday  the  two  other  Expressions  were 
followed  :  That  he  said,  *  He  would  not  suffer 

*  his  Ordinances  to  be  disputed  by  lawyers,  be- 

*  fore  inferior  judicatories,  and  that  he  would 

*  make  an  Act  of  State  equivalent  to  an  Act 
f  of  Parliament/' 

To  the  first  he  said,  That  he  had  ofben  said 
(more  than  once)  that  he  would  not  suffer  his 
Ordinance  to  be  contemned ;  because,  in  him, 
his  master's  honour  was  woxmded.— To  the  se- 
cond, Ue  thought  a  proportionable  obedience 
was  due  to  Acts  of  State,  as  well  as  to  Acts  of 
Parliament ;  otherwise  they  were  made  in  vain, 
if  that  both  did  not  bind  in  one  kind. 

The  Lord  Cork,  (thoi^^h<his  mortal  enemy) 
was  now  examined,  and  admitted  as  a  witness ; 
whom  in  his  Deposition  he  convinced  of  two 
sliameful  oversights:  for  Cork  had  declared 
upon  his  oath,  that  the  lieutenant  had  caused 
to  be  interlined  an  Ordinance  against  himself. 
And  had  caused  some  words  to  be  scraped  out ; 
which  words  were  notwithstanding  still  found 
to  be  in  the  Sentence,-  by  an  authentic  Copy 
under  the  hand  of  sir  Paul  Davison,  clerk  to 
the  Council-Board  of  Ireland. — Then  Cork 
nlledged.  That  lie  had  advanced  a  groom  of  his 
to  be  a  Preacher ;  who  by  a  testimony  from 
the'University  of  Dublin  be  verified  to  have 
been  a  Master  of  Arts  ten  or  twelve  years  be^ 
fore  his  advaucemeht :  adding  withal,  that  my 
lord  of  Cork  was  an  excellent  scholar,  who  was 
able  to  breed  such  grooms. 

U^  6atnrday,  having  done  with  Us  Ex- 
prestioas,  they  canvassed  the-^ittAnickabMt 


his  Actions :  i^ainst  the  iivea  of  the  king's 
stt^ificcs,  hath  in  the  Case  of  the  lord  Mount- 
norris,  and  also  of  another  of  the  king's  ob- 
jects, both  of  whom  he  had  sentenced  to  death 
by  Martial  Law,  contrary  to  all  lafw,  and  to 
the  maoilest  subversion  of  the  iMvolefes  of 
Bubjecis,  Mi^na  Cbarta,  And  tbe  Petition  of 
Right. 

To  the  lord  Meuotnorris's  Case  be  implied. 
1.  That  though  tJiat  Sentence  had  been  ua- 
justly  given  and  rigorously  prosecuted  agaimc 
him,  yet  tlie  greatest  crime  that  be  could  be 
cbarned  witb^,  would  bm  amount  to  man- 
slaughter, or  felony  at  the  most.  3.  That  be 
hoped,  though  this  wove  true,  to  obtain  a  par- 
don from  his  gracioas  master  the  king's  ma- 
jesty, as  .well  as  Conway  and  sir  Jacob  Abtle  v 
had  lately  cfone,  for  esercising  martial  law  in 
the  northern  anny. 

Then  he  replied  to  all  the  parte  of  tbeChaiee, 
which  were  four : 

1.  Ihat  he  bad  eaercifcd  Mailxal  Law  in 
tifoeof  peace. 

To  this  he  answered,  1.  That  all  arout.« 
have  been,  and  must  be,  governed  «ver  b? 
martial  law.  8.  That  there  is  a  standii^  Arm^ 
in  Ireland,  and  therefore  the  case  is  all  one  jr 
time  of.peaoe  or  war;  and  that  the  army  m^U 
be  undone,  if  they  should  not  use  Martial  U«, 
but -were  to  expect  remedy  for  the  settling  of  -* 
mutiny,  or  assurance  of  obedience,  from  tke 
common  law.  S.  That  it  had  ever  been  the. 
practice  of  the  Depnties,  particularly  ef  ^  i«- 
Bot,  Ealkhmd,  Chichaater,  yea  Cork  hiuKelr : 
and  therefore  was  no  new  thing  brought  in  bf 
him.  This  he  proved,  both  by  the  iMdoctioa 
of  the  military  Ordinanoes,  and  by  divers  Wiir 
passes  who  knew  Seatanees  given  in  that  kiad 
by  them.  4.  iTbat  he  had  a  particolar  War- 
rant in  bia  Commission  for  this  power.  5.  That 
in  jthe  lord  Moaatnovris'sCa^e,  he  was  cmq> 
naaded  to  exercise  the  aanae.byibe  Vrntt 
jMCtieuiar  Letter :  both  which  he  caused  to  u 
i«ad. 

Tlie  seoaod  Cliarge  was,  That  he  was  Uik 
Party  and  Ju4ge  in  the  lord  Mouatooru'^jij 
Cause. 

To  this  be  replied.  That  be  hgA  sitien  a' 
Jodsinent,  beoause  he  was  one  Me  fuaa^^j 
the  Jttdgment  could,  not  pKNieed  witboat  hioi :  i 
but  that  he  was  not  judg^,  but  party,  iippeai«< 
.1.  iBflMuisehe  eat  uaoovesed  all  tiie  tine,  t 
Because  lietefused  to  give  bis  own  opiaisa»| 
3.  Because  berdid  .not  <^ne  bis  aafrage  «»< 
way  or  other,  it.  .Beoause  be  renaoved 
brother  sir  Geoixe  homk  having  a 
prectss,  in  rrgapd  of  iaiercst«r  blood. 

The  Ihind 'CiMMVCwas,   Tliat  be 
suroioarily  in  tiie  .natter  of  the  laid  Mowi^ 


•He  sefdiad,  1.  Hmthe  mas  «ot  Judfe  in  i( 
attd  Ibat  the  Council  of  Jfim  was  to  be  «» 
jwerable  in  the  josiificatianfof  -tbcir  omn  p» 
Gtedings.  S.  That  after  a  long  reuooiag  be  farf 
beard  them  say,  tJiat.ao  ilelay  ooaU  wfeiv  If 
fmnted  in  Martial  Courts. 

^Ihe^acth  £ba^  wai^  VmK  Ir  J»d  i4 
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beard  the  Exceptions  made  hy  Moantnorris 
ag;iin9t  his  Wiioeiibes. 

To  tills  he  answered)  as  before,  That  he  was 
not  judge  in  the  case,  and  that  iie  remembers 
no  exceptions  made  against  any  witnesses.  To 
which  he  added,  That  as  he  had  been  regulated 
in  his  proceedini^,  so  he  had  b£cn  moderate  iu 
the  execution  of  that  Sentence:  for  though  the 
lord  Mountnorris  justly  deserved  to  die,  yet  he 
had  obtained  hitn  the  king's  Pardon,  for  the 
saving  of  his  hfu ;  and  protested,  tliat  he  in- 
teiided  nothing  by  that  Sentence,  but  in  some 
measure  to  repair  his  own  honour,  and  to  give 
Mountnorris  fair  reproof,  who  was  known  to 
Ite  of  an  exorbitant  and  licentious  tongue  and 
spirit.  Adding,  that  if  the  House  of  Commons 
uoald  go  on  the  same  way  with  him,  and  assure 
hiui  that  the  issue  of  his  Cmirge  should  be  nothing 
el»e  but  to  admonish  him  for  the  time  to  come, 
he  would  thank  them  heartily  for  it,  and  stu^y 
amendmeiit  in  all  pretended'  oversights.  And 
whereas  Monntnorris  complained  that  he  had 
jeerinoly  told  him  when  the  Sentence  was 
passed  and  pronounced  against  him.  That 
ere  he  lost  his  head,  himself  would  lose  his 
hand  ;  he  answered,  That  he  had  been  thought 
to  be  very  int»oleot  and  haughty,  yet  he 
was  never  so  impertinent  to  use  this  ex- 
pression: If  any  fault  were,  it  was  for  under- 
valuing himself,  in  saying,  That  ere  a  hair  of 
Moiintuorri9*s  t>honld  perish,  he  would  lose  bis 
hand.  And  truly  (said  he),  if  Mountnorris 
would  say  so  to  me  now,  even  in  the  worst 
sense  that  can  be  conceived.  That  ere  I  died 
he  would  lose  his  baud,  I  would  take  it  very 
kindly  from  him. 

For  the  other  man,  he  avouched  that  he 
liimf^elf  had  voiced  to  hang  him,  both  because 
he  was  an  arrant  thief,  and  also  h:ui  fled  from 
his  coUiurs,  which  by  the  common  law  (and  to 
this  effect  he  cited  a  Statute  20  Hen.  6,  and  7 
Hen.  T,)  is  felony.  He  concluded,  That  seeing 
he  was  not  accessary  to  the  Sentence  against 
Mountnorris,  had  nqt  sat  tliere  as  Judge, 
had.  a  pOwer  to  keep  Martial  Courts  by  his 
commis*>ion,  had  nut  exercised  the  same  till  a 
new  command  came  from  his  majesty,  had 
done  no  more  than  ever  was  practised  in  Ireland 
before  his  time,  and  had  at  last  obtained 
Mountnorris's  Pardon ;  he  hoped  there  was 
nothing  accusuble  in  him,  but  his  too  remiss 
and  too  moderate  proceedings. 

Master  Glyn  bitterly  replied.  That  he  knew 
the  time  when  the  Earl  of  Stratford  was  no  less 
active  and  stirring  to  enlarge  the  Liberty  of 
the  Subject,  and  aavance  the  Petition  of  Right, 
than  now  he  is  for  extending  his  own  arbitrary 
and  tyrannical  government. 

To  this  he  replied,  without  the  least  sem- 
blance of  passion,  That  if  at  any  times  he  had 
done  the  least  service  to  the  house  of  com- 
mons, he  thought  his  whole  life  well  spent ;  nor 
could  they  ever  so  gracionsly  reward  him,  as  to 
give  commission  to  that  gentleman  to  express 
so  much  before  that  honourable  assembly :  but 
withal,  if  ever  aoy  such  thing  was  dons  by  him, 

VOL.  III. 


he  intreated  it  might  now  be  remembered,  and 
might  now  serve  to  overbalance  some  slight 
and  mean  oversi)(hts  committed  by  him ;  which 
he  hoped  should  never  make  him  guilty  of  Trea- 
son, unless  it  were  treason  for  a  man  to  have 
no  more  wit  and  prudence  than  God  and  na- 
ture had  bestowed  upon  him.— And  so  much 
for  Saturday. 

March  39,  1641. 

Upon  Monday  he  was  charged  with  the  sixth 
Article:  That  he  hail  used  a  tyrannical  Govern- 
ment, not  only  over  the  lives  (as  appeared  by 
the  last),  but  also  over  the  lands  and  goods  of 
the  king's  subjects,  as  appeared  by  this  Arti- 
cle ;  wherein  he  was  charged  to  have  dispos- 
sessed the  lord  Mountnorris  of  a  tenure  of 
lands,  by  a  summary  process  before  himself^ 
contrary  to  all  law  :  and  therefore  had  failed, 
1.  Agamst  the  act  of  7  Hen.  6,  which  provides 
all  matters  to  be  determined  by  tiie  ordinary 
judges.  3.  Against  the  Cautions  sent  to  Ire« 
land  by  king  James,  expressly  forbidding  such 
power  hereafter  to  be  exercised.  3.  Againsc 
the  king>  late  Proclamation,  k.  AjEiainst  the 
practice  of  all  Deputies  before  that  time. 

Withal  ihcy  added.  That  it  was  a  tyranny 
that  could  not  be  expressed,  to  exercise  this 
power  over, the  persons  of  the  peers  of  the  land, 
and  their  goods. 

To  this  he  replied.  That  for  his  part,  in  mat- 
ter of  Justice  ', under  favour  he  spoke  it)  hd 
thought  there  was  no  distinction  to  be  made  b^ 
twixt  a  Peer  of  the  land  and  one  of  the  Com- 
mons, except  Uiey  did  think  that  either  fear  or 
faction  should  do  something,  which  had  oo 
place  in  him.— To  the  Particulars : 

1.  That  the  act  of  Hen.  6,  answered  itself 
sufficiently,  both  because  it  excepted  the  Court 
of  Requests  (and  that  his  proceedines  were  no- 
thing else  in  Ireland),  and  also  makes  an  ex* 
press  reservation  of  the  king*s  prerogative  ; 
which  he  said  was  his  strength,  because  he 
derived  his  Commission  from  the  king,  and  that 
the  act  was  the  most  express  warrant  in  tha 
world  for  him. 

2.  That  he  had  not  failed  against  the  Cau- 
tions given  by  king  James,  1.  Because  they 
were  not  charged  upon  him.  S.  Because  thej 
were  never  observed,  nor  could  be  by  the  De- 
puties to  whom  they  were  given;  which  km 
proved  both  by  witnesses  apd  writings.  3.  Be- 
cause the  Caution  made  rather  for  him  thaa 
againM  him, in  that  it  contained  the  word  *  here* 
afler;'  which  manifestly  implied  that  the  power 
had  been  sometimes  bemre  exercised  in  Treland, 
and  not  only  by  himself;  and  therefore  thanked 
them  for  that  testimonv  and  hint.  4.  Tha( 
thongh  Uie  Cautions  had  been  given  to  him,  yet 
he  had  received  an  express  command  from  the^ 
king  his  master  to  put  that  power  in  use:  caus- 
ing the  king's  Letter,  for  that  puroose,  to  l>e 
read;  and  professing  withal.  That  ne  was  ten- 
der to  exercise  that  power,  dU  the  king  (induced 
by  the  humble  Remonstrance  of  the  meaner 
sort  of  people)  had  most  peremptorily,  sqA 
upon  mo^  j  utt  rvasons^  gommuided  luip. 

4T 


Ta  the  Firsts  He  produce^  the  Sentence 
under  the  hand  of  the  CUrk  of  the  Council 
Bonrd,  subecrrbed  by  the  mafor  part.  To  cLe 
Secuud,  He  attested  that  he  bad  no  ondcr  deal- 
ing with  Meredith;  fur  the  lady  bad  got  her 
own  landn  back  from  the  said  sir  RobeY't  Mere- 
dith. He  aiso  declared,  at  len^th^  with  what 
fraud  and  deceit  the  lady  had  come  lo  her  lands, 
and  upon  what  reasons  tbey  were  restored. 

After  this  Article  (hey  fell  upon  the  9ih, 
nbcH4t  the  giving  of  Commission  to  the  bisb(»p 
of  Dewne  and  Connor,  for  apprehending  'aII 
such  persons,  and  presenting  thecn  before  the 
Council  Board,  as  contemiioi  the  £ccl«»iasiiail 
Ordinances.  This  was  a^^ravated  as  a  point 
mainly  against  the  Liberty  of  the  Suljeci.  To 
thiH  he  replied : 

-  1.  He  produced  the  primate  of  Ireland**  tes- 
timony under  his  haiid,  (he  being  himself  sick) 
that  the  snine  course  had  been  used  in  Ireland 
before;  .and  ihat  bishop  Moimt^omery, bis  pre- 
decessor in  the  bishopric  of  Meatlie,  had  had 
the  same. 

2  He. shewed  the  equity  that  such  asMStance 
should  be  given  lo  churchmen,  who  others i>e, 
because  of  F^apists  andSchisinnticks,  eittier  to 
God  or  the  king,  would  liave  no  ret>pect  or  obe- 
dience ^iven  them  in  that  kingdom. 

3.  He  proved  by  two  witnesses,  that  such 
warrants  were  in  use  before  l«is  time. 

4.  He  said,  he  had  never  granted  any  btit 
that  one,  nnd  had  presendv,  within  soate  few 
months,  called  tlie  same  in  again.  What  (said 
he)  was  the  bif  hop  of  Downers  carnage  in  it,  he 
had  no  reason  to  answer  for :  but  he  presmred 
the  bishop  could  give  a  satisfactory  Answer  tor 
bimself,  when  he  should  be  called  in  qut-stion. 
And  so  he  concluded,  that  a  matter  so  jti&t,  S') 
necessary,  so  customary  and  practical  before, 
he  hoped  should  not  be  duir^rd  ii|mn  him  as 
an  introduction  of  a  new  aiul  tyrannical  form 
of  government;  and  therefore  submitted  him- 
self to  the  mercy  of  God,  and  the  equity  of  liis 
peers  m  his  trial. — ^Tliis  was  the  work onTucsday. 

The  ability  of  this  brave  gentleman  mvisbed 
his  bearers  with  admiration,  though  he  l>e  infi- 
nitely spent  both  in  body  and  mind  by  the  coa- 
tinned  and  almost  uninterrupted  agitation. 


'  3^  Tluit  he  could  -not  obey  the  king's  Proclar  f 
mation  iiye  years  before  it  i:ame  out ;  and  that 
he  wished  from  his  heart,  that  (bey  would  hut 
respect  the  king*s  commands  and  commissions 
witli  that  tenderne-s  of  aifection  and  obedience, 
as  he  did  his  Proclan^utions. 

4,  He  prored.it.  to  be  the. constant  practice 
of  all  Deputies  that  went  before  him. 

It  was  objected,  Tliut  other  Deputies  had  in- 
deed upon  suit^  oi'  equity  determined  them- 
selves, as  to  matters  of  debt,  but  ne^er  of  land. 
.  Hereplicdfl.  That  the  same  authority  rench- 
'  eth  a»  well  ti»  tite  one  as  to  ti^e  other.  2.  That 
riei'her  he  nor  they  hod  ever  given  Sentence,  or 
determined  any  thing  conreming  matters  of  in- 
heritance; but  only  concerning  violent  intru- 
sion, which  fell  directly  within  a  suit  of  equity. 
To.  which  he  added,  1.  The  Equity  of  that 
Court ;  that  it  proceeds  upon  the  same  grounds 
apd. evidences  as  that  of  the  Common  Pleas, 
and  that  he  had  the  assistance  of  two  of  the 
learned  Judges  in  deciding  the  controversy.  Q. 
The  Profit  of  that  Court^  wbich.dispatcheth  the 
poor  in  a  day  or  two ;  whereas  the  common  law 
ivptdd  keen  them  so  many  years,  wliich  they 
are  not  able  to  sustain.  3.  The  Necessity  of 
that  Court  ia  that  kingdom,  which  ever  hath 
been  governed  by  that  way,  and  therefore  ira- 
ppssible.to  debar  the  natives  from  it,  without 
great  inconvenience  ;  for  it  would  utterly  undo 
thfoi,  aiid.oone  is  prejudiced  by  it  but  the  law- 
yers. And'  therefore  seeing  that  he  had  done 
nothing  but  what  was  customary,  necessary,  and 
equitable,  being  commanded  to  it,  and  the  sen- 
tence just;  he  hoped  rather  for  thanks  from  the 
stf^te,  than  a  charge  for  his  ill  deportment. 
Withal,  he  shewed  with  wliat  eittorrion  and 
Ti6lenc^  the  lord  Mountnorris  luid.taken  seiz- 
ure of.  that  piece  of  land,  and  made  the  playing 
df.liis  game  to  be  very- fool.  And  at  last  he 
addedf  Tkat.ljte  hid  done  no  more  in  Ireland, 
tban  t^  Conrt  of  Request  in  England  usually 
doth,  tad^hnt,  the  Chancery  Court  in  Ireland 
dioh  the  S9iTie  daily ;  and  the  last  Chancellor 
WS.  never  chiM^ed  (saidihe)  for  sarh  proceed* 
ings,  though  this  his  power  and  authority  was 
lest  (ban  mi^e :  bnt  the  difference  of  the  person 
*9d  h\3  authority  (it  seeraetb)  diflferetb  the  mat- 
t^-^And  this  WHS  the  busii^ess  on  Monday. 

March  SO. 

-  On  Tnesdwr  they  pas8ed;by  the  7ih  Article, 
«nd  the  two  Arst  parts  of  the  8ih,'  and  insisted 
Of)  that  part  about  the  lady  Htbhot*B  Land, 
Tjhat  he  .bad  violently  thrust  her  Irom  her  pos- 
ition byithissltmmary  way  of,  Justice,  and 
afterwards  purchased  tli^  Land  to  his  own  use, 
bjr  b^irrowing  the  name  pf.sir  Robert  Meredith. 
Ir.this  |»-obKtiony  the  testimony  of  the  gentle. 
iia>niBn*s  own  son  w»s.  us^^  of  the  lord  Cork, 
and  tbcilord.Mountnorris,  all  his  back-friends. 
Or  professed  enemies :  and  yet  they  prove  very 
littl(^  but  what  they  took4ipon  hearsays.  Their 
prime  allegation  was,  1.  That  though  the  major 
pan  of  the  Council  Board,  had  voted  for  the 
Wdy«  yet  th^  Lord  Lieutenant  had  given  De- 
crees asainst  her.  8.  Thatallwas  doae  to  his 
«wa  behoof. 


March  31. 

After  the  9th  Article  was  passed  against  the 
Commission  issued  in  favojjr  of  the  bisbop 
pf  Downe  and  Connor,  upon  Wednesday 
Mr.  Glyn  proceeded  to  the  10th  Article. 
The  Charge  was.  That  the  Earl  of  Strafford 
having  established  an  arbitrary  and  tyrannical 
government  over  the  lives,  lands,  and  lihertii* 
of  the  king's  subjects,  his  next  desire  was  to 
make  intrusion  upon  the  crown  itself;  that  bv 
applying  to  his  own  use  the  public  revenues,  he 
might  be  the  more  enabled  to  accomplish  hit 
disloyal  and  traitorous  intentions.  To  which 
end,  having  by  a  new  Book  of  RAtes,  enhanced 
the  Customs,  he  had  gotten  by  advantage  of  M> 
Lease  above  3d,000/.  yeai-ly.  This  (they  add- 
ed) wn^  a  crime  of  a  liigber  natuiv  than  those 
contained  in  the  preceding  Articles,  because  la 
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those  there  \*a'som«  colour  or  f^ret^xt  of  Jus- 
tice, here  noife*;  those  in  particutai^,  thh  in  ge-' 
neral;  those  aMtnst  the  subject  only,  thU 
against  tile  kin^  himself. 

Foirthe  Ptoodif  tbeCha^e,  they  prodtKl^d 
the  lease  of  tHe  duke  of  Budkiugham.  Which 
was  read  and  compared  with  that  lease  to  the 
duchess  of  Back intj^hatn,  (which  che  Lieutenaut 
hath  now  by  Hssit4umeni:)  and  some  ditferences 
shewn,  arising  to  the  sum  of  2,000/.  in  the  duke*s 
I^ase;  onl^  the'moiety  of  conceuled  ahd  for- 
feited goods  were  due  to  him,  but  the  wholegoods 
to  the  duchess  in  her  Lea^e.  Again,  the  king's 
ships  of' Prizes  did  not  pay  custom  in  tlie  dUke's 
JUase;  in  the  duchess's  ihey  did.  AgairJ,  (he 
Impost  of  the  Wines  (th^n  belonging  to  <he 
eari  of  Carlisle)  tras  not  in  the  duke's  Lease;  in 
jthe  duchess's  it  was.  Lastly,  Wh^reks  the  earl 
of  Strafford  paid  but  14,000^.  per  annum  fur 
the  Custom;  it  was  worth  to  him,  as  was  appa- 
rent by  the  Books  of  the  Exchequer,  ^0,000/. 

Witnetaes  were  examined. 

1.  Sir  James  Hay^  who  deposed.  That  the 
earl  of  Carlisle  had  an  advantage  of  1,600/.  per 
ann.  by  his  Lease  of  Wines. 

2.  The  lord  haneta^h^;  who  deposed,  Tfiiat 
by  the  mspectidn  bf  the  Books  of  Accdinpts,  he 
had  found  the  Customs  to  be  anno  1636,36,000/. 
anno  1637,  39,000/.  anno  1638,  54,'000/.  Kntio 
1639,  59,000/. 

With  the  Proof  they  contluded  the  Change, 
That  notwithstanding  the  Lord  Strafford  pi'e- 
t«nded  a  great  meaj>ure  of  t^sX  aind  honesty  In 
hra  majesty's  senrice,  yet  it  is  evident  he  had 
sbosed  the  trust  put  upon  him ;  and  by  wirh- 
drawing  so  great  sums  of  money  from  the 
croHn,  had  weakened  (he  king,  prejudiced  the 
subjects  of  the  protectioln  they  were  to  expect 
from  him,  a^d  had  been"  the  cause 'that  the  ex-, 
traordinai^  way  of  Impost  and  Monopolies  hrfd 
bten  undertaken  for  stfppljfin|  of  the  roy«l 
necessity.  And  thai  this  act,  iiiei*efbre,  oiiglit 
to  be  enough  to  make  the  Charge  ^ind  Im- 
peachment of  High-Tfeason  laid  against  him. 

The  Lieiitenant's  Reply  was,  That  he  con- 
reived  he  had  given  tull  satisfaction  to  all 
huherto  tnrooght  Against  him  about  that  pre- 
tended arbitrary  govcrnhient:  nor  would  he 
spend  time  in  vain  repetitions  :  For  the  pre- 
!>ent  Article,  though  in  all  its  parts  it  were 
granted  to  be  true,  yet  Ke  could  not  perceive 
by  what  imeiprelation  of  law  it  could  imply 
the  lisasit  act  of  Treason;  and  when  it  should 
be  directty  Charged  lipdn  him  as  a  t)oint  of- 
Misdemet(ndar,yjppi>ession,  or  Felony,  he  ndadfe ' 
ito  doubt  bat  he  should  be  very  abJt  to  clear! 
himseff  nbundahtfy  in  that  point  tffeo  ;  yet,  lest  | 
«ny prejudice  m%ht  stit^k  to  his  honotir  by  these 
bold  a&ertions,  he  was  cbntent  to  step  so  fiir 
Dtitof  the  way,  *fs  to  give  answer: 

1.  That  it  concerned  him  nofhlhe  what  par- 
Cicntarb  in  the  Leh^e  had  passed  betwixt  the 
King  jind  the  Duch^  of  Buckingharh,  or  whe- 
ther die  had  ohtMned  a  more  easy  condition 
than  (he  duke  her  hhsband,  especially  s^irrg 
that  same  was  granted  some  yeifrs  before  ht^ 
cteiof;  to  Onit  fpverxinitnt :  ^t  thii^  tnticfa  ht 


eould-say,  THiic'the  duchiHs'lMd  phid  'dO,O0M. 
*Flne ;  and'lhefefore  rfo^arfiftl  her  yea^y  fetit 
was  the  l^ss.  - 

8.  For  the  Bddk  of  Rlii^i  («rh<«r«io  (he  dhl^f 
mutter  of  Opprcf^siob  ahd  Grte^UilCe  sWteeb  fb- 
rcbt),  the  same  was  there  esCabHihled  1)y^(H^ 
deftury'Faltlahd,  anno  l63fe, thnie-yeiaA  Wore 
his  ^oing  into  Ireland ;  and  thereforie'it  Wtfsl^l^* 
ceeditig  Strange  it  J  his  appr^heiTSioh,  bow  tt&t 
could; ri^  lip  iu  jUdgthtot  against  hiib. 

3.  That  he  hadhisTintefeslls  ib  tber^ustoms  bv 
assignation  of  a  Lease  from'thedache»9,  whidn 
was -given  her  before  his  governttx^nt:  ndr  did 
he  eVer  hear  it  all^ilg^  rfs  a  ctittte'df  Tri^asdrJ, 
for  a'mahTo'mHke  a  good  ba^jh  for  hiihs^lf. 

4.  That  not  of  his  owb':aCcord,'but  'at.thjb 
king's  Bpecid  o()mmaitd,  be  bisd  unde^dlils  that 
Charge,  Inhopes that,  Upbn  theititittiry into th^ 
worth  thereof,  tiie  (jusioms  m^ht  be  inipfov'ta 
for  the  b^iiefit  (»f  the  crown,  and  the  true  Valtj^ 
thereof  discovered.  This'he  jprqved  by  ^h^ 
lofd  Cotiingcon  and  Sir  Arthur'iWami 

6.  That  when  a  new  l}(^ok  df  Kates  wais  ref- 
cbmmended  to  him  by  the  CcAiticlUBoard  tjf 
England,  in'thbtinieof  his  Lease,  he  folkr  t>r»- 
ferred  a  fear  he  had  chat  ftie  tMde  df  Ireland 
hi^ht  thereby  be  discounted  before  hib  owh 
commodity,  as  he  presumed,  in  all  humility,  to 
refuse  tlie  said  Book  of  Rate^,  and  tendered  h£i 
reasons  thereof  tb  tlie  kinj^dohi  add  councif- 
board  of  England. 

'6.  That  he  never  uhdersthdd  diat  the  Ctfs^ 
tomii  cOhM  afi^  to  those 'great  sndis  alfedged^ 
but  rhoiigh  they  should  ,yet  his  advantage  wtA 
biit  small.  For,  fihit  tlividihg  the  '14;000/.  hi^ 
paid  to  th^  l^ing;  then  five  parts  6f  eight,  which 
was  yearfy  given  in  upofi  oath  ^and  that  pro- 
cured first  ^  himsd«)at  theExchetjlier-Board^ 
the  dtber  three  parts  divided  ahiongst  fbor  of 
dhem,  ^hich  were  etjiial  sH(ir^  In  the  Leiihe'; 
would  not  amount  to  ^uy  gi^kt  stitn  of  jnon^. 
And  thCrefofe  except  it  wei^e  treason  for  hfm 
to  ha«^  improved  the  kidg> 'Revenlre,  e'htoh^ 
raged'the  Trade,  and  refused  the  new  BiD|ok  of 
Rates,  he  could,  in  his  own  weak  judgmenV^ 
discern  nohe  the^e ;  ndr  Cdtild  'he  tfiiuk  it  k 
crime  for  hhtt  to  takfe  an  ailsieiiiatidn  of  a,  lease 
granted  before  hi^  time,  and  to  intii«t  dn  ihk 
Book  of  Kates  Used  before  his  cbming*  ov4t. 
And  therefore  was  confident  the  Lords  woul^ 
rather  take  his  A(:dusaiidn  as  tin  exercise  bf 
rhetoric  In  the 'gentlemen  his  adversaries,  thad 
ai  a  thing  iipoken  ih  good  earnest  by  them. 

THe  same  day  the  11th  Article;  concenlinc 
Tobacco^  was  charged  oh  him  bjr  the  saihe  miiflj 
Mr.  G/^,*afterthism*aiider:  ThktfotXhe  farther 
advahcemeiit  of  his  tyrannical  knd  avariciouk 
designs,  he  had  of  himself '^tablished  a  Mono^ 
pbly  for  the  r^trtiitit  of  Tobkcco  m  (bat  king^ 
do'm:  where  they  offered  ^v6  Particulars  to 
the  Prqof;  1.  Th^at  he  had  Vestratned  the  thi^ 
pdrtation  of  Tobaccd.  S.  That  m  the  meafi 
time  he  had  brought  in  a  great  quantity  him- 
self, and  sold  the  sanie  at  exorbitaut  drices'. 
3.  That  of  Tobat^cp  already  imported,  ne  hai 
forbidden  m^  to  tie  'sold  bat  what  was  fint 
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sealed,  by  his  officers.  4.  That  upoo  a  pre- 
tended disobedience  he  had  paoitbed  a  great 
number  of  people  by  seizures,  iaiprisrvnineats, 
^n^  wliippiitg,  pilloiy,  and  sudflike  cruel 
and  inhqnuui  usages.  5.  That  by  these  means 
be  had  gamed  100,000iL  yearly. 

For  Prodf  hereof,  1.  The  Proclamation  for 
restraining  Tobacco  was  read.  S.  Ihe  Pro- 
clamation about  the  sealing  of  the  snrne.  3. 
Some  WitnesftCB,  who  declared  that  Ships  had 
been  restrained  from  landing  Tobacco.  4. 
Others,  who  had  known  some  Tobacco  seized 
on  as  forf>  lied.  5.  The  IteiDonstrance  of  the 
bouse  of  commons  i^  Ireland,  d»:laring  that 
the  Enrl  had  hold  500  tun  of  Tobacco,  which, 
•old  at  2s.  6d,  per  pound,  amouuts  to  100,000/. 
They  concluded  the  Charge,  That  he  had 
Bucked  up  the  blood,  and  eaten  up  the  king's 
liege  people ;  and  had,  by  this  one  point  of 
Opprebsion,  raised  greater  sums  to  himself  than 
all  tiie  king's  Ileveuue  in  that  kingdom  extend- 
ed nnto.  And  therefore  was  liable  to  the  crime 
of  Treason,  for  troubling  the  peace,  and  be- 
reaving the  people  of  their  goods,  who  were  in- 
trusted to  his  care  and  government. 

The  Lieuten:mt's  Keply  was,  That  his  most 
secret  thoughts  were  conscious  of  nothing  but 
a  sincere  intention  and  endeavour  to  promote 
and  advance  the  t^elfare  of  that  kingdom:  and 
withaf,  he  conceived  (by  their  leaves)  that 
nothing  m  that  Charge  could  hnve  the  leaat  re- 
ference to  1  reason ;  yet,  as  he  siiid  before,  for 

removing  of  ail  prejudice,  he  was  contented  to 

answer:    1.  Tbat  long  before  hi:*  coming  to 

Ireland  the  same  restraint  had  been  of  Tobac- 
co, and  the  same  nnpost  of  tBd,  per  pound 

enjoined  by  king  James.     2.  That  at  that  time 

the  tradesmen   for  this  commodity  paid  but 

20/.  a  year  to  tho  crown  for  the  impost,  but 

now  400/.    3.  That  the  Parliament  in  Ireland, 

1628,  had  petitioned  to  have  this  Impost  settled 

by  an  Act  ol*  State  for  ever  afterwards,  as  a  part 

of  the  revenue  of  the  crown.    4.  That  he  had 

express  command  from  the  king  for  issuing  those 

Proclamations :  and  therefore  could  not  imagine 

more  danger  in  them,  than  in  others  for  Mono- 
polies in  England,  in  the  worst  seoM.    5.  That 

ihe  X'roclamations  were  net  put  Ibrth  by  himself 

alone,  but  by  tlie  whole  Council- Board  of  Ire- 

knd.    6.  That  for  the  Contract  of  Tobacco, 

be  was  so  tender  of  it,  that  it  was  sent  over 

bither,  and  seen  and  approved  of  by  the  Couii- 

cil-Board  of  England  before  it  was  condescend* 

•d  to  in  Ireland. 
For  the  Proclamations,  he  told  them  it  was 

bis  own  opinion,  (and  if  he  failed  in  it,  he  hum- 
bly craved  pardon,  and  hoped  that  it  should 

not  be  Treason  to  have  no  more  judgmelit  than 

Cod  had  br  stowed  on  him),  that  the  king  was 

endued  by  God  with  a  power  to  make  tempo- 
rary laws,  and  cause  the  same  to  be  promul- 
gated fur  the  good  of  his  people,  upon  sudden 

emergent  occasions;  to  which  laws  obedience 

IS  due,  till  they  be  abrogated  by  ensuing  par- 

liamer  is.  That  he  restrained  no  man  from  im- 
porting Tobacco,  who  was  wiUing  to  pay  the 

appelated  impost.    That  for  his  part,  he  had 


never  trafficked  in  all  his  time  in  tbtt  kud,  nor 
had  any  part  with  the  contractofs :  And  if  ny 
Tobacco  was  seized  on,  it  was  upon  cootempt 
of  the  Proclamations.  And  if  any  penoo  were 
censured  to  thfe  pillory  or  fihipping,  it  wss  ht 
known  perjury,  the  ordinary  and  usoai  ponisb- 
ment  in  such  a  case.  Concerning  the  Tobacco 
imported,  (he  said)  no  considerauon  was  takes 
of  the  prices  given  tor  the  Tobacco  beyood  seas, 
of  the  king's  Revenue  of  4,000/.  ol  die  mer- 
chants  pains  and  danger  in  bringing  the  same 
home,  for  his  part,  if  any  advantage  were 
made,  surely  it  was  not  his.;  nor  could  be  an- 
nul every  contract  or  lease  made  by  the  kiofr. 
And  therefore,  seeing  his  interest  was  nonCf 
he  had  done  nothing  but  at  the  king's  diiec> 
tioiis,  and  at  the  advice  of  the  Cooncil-Board ; 
seeing  tlie  same  Impost  was -in  king  Jama's 
lime,  and  petitioned  for  by  themselves  io  Ir»> 
land,  he  hoped  his  carriage  in  the  busioes 
shtmld  be  so  far  from  a  crime  of  treason,  that  it 
should  rather  be  thought  no  crime  at  aiU.— So 
much  for  Wednesday. 

April  1. 

Upon  Thursday  he  was  charged  with  the 
12tli  Article,  concerning  Flax,  by  master  Moy^ 
nardf  on  this  manner :  That  the  Flax  being  ibe 
native  and  principal  commodity  of  ttiat  kii^ 
dom,  was  by  hiin  (the  Lieutenant)  resuuioed, 
and  the  subjects  put  to  that  which  was  on- 
known,  yea,  impossible,  for  the  Irish  to  nuke 
the  same  into  \arn.  Here  they  complained  of 
three  things:  1.  Ihat  by  Proclamation  he  had 
restrained  selUng  of  Flax.  !}.  That  be  Ittd 
ordered  the  making  pf  yarn  of  such  and  inch 
lengths  and  number  of  threads.  3.  That  (be 
native  Irish  being  unacquainted  with  such  cos- 
tonis,  upon  pretended  disobedience,  hid  all 
their  Flax  and  Yarn  seized  on  to  his  me; 
whereby  a  great  many  families  were  reduced  to 
such  penury,  that  they  died  by  great  nunben 
in  the  fields  for  want  of  food. 

For  Proof  hereof,  they  brought,  1.  The  Pro- 
clamation about  Uie  Restraint.  S.  The  War- 
rant for  seizing  the  fodeited  goods.  3.  Ilie 
Execution  of  the  Warrant  proved  by  sir  Jobs 
Ciotworthy,  and  lord  Kanelagb.  4.  The  Re- 
monstrance from  the  house  of  commons  in  Ire- 
land, 1  hat  upon  the  rigorous  course  and  eiecv- 
tion  of  this  Warrant  many  persons  died  for 
want  of  food.  They  concluded  the  ChMxp 
tiierefore;,  Though  the  Article  did  not  indivi- 
dually imply  treason,  yet  it  did  make  very 
much  fur  the  accumulation  of  Treason. 

The  Lieutenant*s  Reply  was.  That,  as  be- 
fore, he  would,  and  must  ever  repeat  it,  Uiat 
nothing  was  in  the  Charge  that  contahied  trea- 
son. To  the  matter  itself  he  answered,  1.  That 
the  Proclamations  issued  forth  were  grtiuodcd 
not  only  upon  convenience,  but  upon  oecessitj; 
because  that,  except  some  way  had  been  taken 
for  ordering  of  Yarn,  the  mercbanu  bad  abio- 
lutely  given  over  the  linen-trade  in  that  kioc* 
dom.  3.  That  the  Council-Boaid  was  ashaUs 
to  the  charge  as  himself,  amongst  whom  wen 
at  that  tune  the  primate  of  Iralaod,  the  srch- 
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bishop  of  Dublin^  chancellor  Loftnsy  imd  the 
lord  Moimtoorns^  all  subscriben  to  the  procl»> 
matiooy  men^  to  them,  iif  known  integrity  and 
jadgment.  3.  That  nothins  was  more  common 
than  for  the  ConnctUBoard  of  Ireland  to  give 
orders  for  redacine  the  natives  to  the  English 
Customs,  and  to  fine  them  for  drawing  their 
horses  bj  the  tails^  during  their  com,  and  such 
like;  and  he  conceived  that  to  be  a  thing  of 
the  same  nature.  4.  That  the  special  thing  in- 
doctng  him  to  it  was,  becaase  h«  perceived  the 
trade  of  Wool  to  increase  much  in  that  king- 
dom. He  dissuaded  by  all  means  the  makii^ 
of  WooUen-Clotb,  because  of  the  infinite  detri* 
ment  thiit  might  happen  thereby  to  the  king- 
dom of  England ;  and  therefore  thought  this 
the  best  way  to  encourage  the  wear  of  hnen- 
doth.  For  the  Warrant  to  seize  upon  the 
epods,  he  affirmed  the  same  to  be  necessary, 
because  there  should  be  no  contempt  to  Pro- 
clamations :  But  that  any  part  thereof  did  ac- 
crue to  him,  he  flatly  denied.  If  any  rigour 
was  used  in  the  eiecution,  he  daid,  not  he^  but 
his  officers  were  to  answer  for  it :  for  this  might 
happen  in  the  roost  just  and  necessary  com- 
mands ;  nor  was  there  ever  any  complamt  pre* 
sented  to  him  of  an^  such  matter.  For  his  part, 
he  had  lost  3,000/.  m  the  manufiEicttire>  establish- 
ed by  himself  for  the  enconragemetit  of  others. 

Td  that,  That  persons  died  by  that  means, 
he  replied,  That  it  was  more  than  ever  he 
heard,  or  could  think  possible;  yea,  that  be  was 
cleared  by  the  Allegation  itself,  which  saith, 
that  the  same  happened  since  his  coming  from 
Ireland. 

To  the  Remonstrance  of  Ireland,  he  con* 
ceived,  That  a  Charge  was  but  a  slender  proof 
of  a  Cbaiige;  and  that  especially  upon  Inter* 
rogatories,  not  upon  Oath,  seeing  that  privilege 
was  not  due  to  t^e  house  of  commons  neither 
here  nor  there ;  that  he  might  say  it  in  truth  and 
modesty,  he  deserved  much  better  of  that  peo- 
ple, and  might  take  up  that  in  the  Gospel,  *  For 
*  which  of  all  my  good  deeds,'  &c.  yet  he  hoped 
to  be  better  understood  shortly  both  here  and 
there.  And  for  his  part,  though  his  pursuit  had 
been  very  hot,  yet  God  was  his  witness,  he 
Dever  intended  to  take  the  least  impression  of 
revenge  for  those  discontents  aodaffronts  which 
had  been  eagerly  put  upon  him;  or  to  carry 
any  thing  hence  with  him  from  that  bar,  where 
so  many  foul  aspersions  bad  been  unjustly 
thrown  upon  him,  but  only  gratuita$  cicatrices. 

The  same  day  a  fresh  man  (master  Palmer) 
entered  the  lists  iq^inst  him  ;  who  having 
passed  by,  for  want  of  Proof,  the  13th,  14th, 
and  part  of  the  15th  Articles,  insisted  only  upon 
the  second  part,  for  eiving  Warrant  to  serjeant 
Savil  for  seizing  and  laymg  soldiers  upon  the 
subjects.  He  charged  thus:  That  the  lord 
Scraflfbrd,  having  by  a  tyrannical  power  inverted 
the  ordinary  course  of  justice,  and  giving  imme- 
diate Sentence  upon  the  lands  and  goods  of  the 
kine's  subjects^  under  pretence  of  disobedience, 
had  used  a  military  way  for  redressing  of  the 
contempt,  and  laid  soldiers  upon  the  lands  and 
^ods  of  the  kinf^s  snlject^  to  their  utter  ruin, 


this  Article  (he  said)  of  itself  did  contain  an  in* 
dividual  Treason ;  so  that  if  there  were  no 
more  than  this,  it  vi^re  more  than  sufficient  to 
convince  him  of  his  Impeachment. 

Here  be  offered  two  things :  1.  The  proof  of 
the  point.  9.  By  what  Statute  this  act  of  ty- 
ranny directly,  and  by  itself,  implied  Treason* 
For  the  firbt,  seijeant  Savil  was  called,  who 
produced  the  copy  of  the  Warrant  opon  which 
be  had  settled  the  Soldiers. 

At  this  the  Lieutenant  rose,  and  humbly  in- 
treated  the  lords  no  evidence  should  be  received 
against  him  upon  an  Article  of  such  import- 
ance, but  what  might  be  thought  authentic; 
and  such  a  one,  under  favour,  he  conceived 
that  copy  not  to  be :  1.  Because  no  transcript, 
but  the  origiual  only,  can  make  faith  before 
the  KingVBeiich  in  a  matter  of  Debt;  there- 
fore far  be  it  from  them  to  receive  a  most  hUn- 
der  testimony  in  matter  of  life  and  death,  be- 
fore the  supreme  judicatory  of  the  kingdom. 
9.  If  Copies  be  at  any  time  received,  they  are 
such  as  are  ^iven  in  upon  oath  to  have  been 
compared  with  tbe  Originals,  which  are  opon 
record :  such  an  one  was  not  that  copy. 

It  was  replied  by  Master  Ofyn,  (for  all  of 
them  spake  as  occasion  served)  That  the  boose 
had  but  the  day  before  admitted  Copies  as  Evi- 
dences ;  much  more  should  they  do  this,  when 
it  was  produced  by  the  officer  himself,  who 
best  knew  it,  having  executed  the  same. 

To  this  the  Lieutenant  answered.  That  all 
other  Copies  ought  td  be  received  U)>on  natb, 
to  have  been  compared  with  the  original,  as 
right  reason  requireth  ;  but  that  thi»  was  not 
so :  and  for  the  officer  himself  producing  it. 
That  was  the  best  ai^ument  he  could  use,  why 
it  should  not  be  admitted.  Vof,  said  he,  master 
Savil  may  be  chaiged  with  Treason,  for  cess- 
ing  men  of  war  upon  the  king's  subjects;  he 
bath  nothing  for  nis  defence,  but  a  pretended 
warrant  from  roe.  Now,  what  he  swears  to 
my  prejudice,  is  to  his  own  advantage;  nor 
can  a  man,  by  any  equity  in  the  world,  be  ad- 
mitted to  testify  against  another  in  suam  jut^ 
tificationem. 

The  point  seemed  exceeding  weighty,  and 
in  effect  was  the  ground-work  of  the  ^hule  Ar- 
tiele ;  which  not  proved,  nothing  could  evince 
him  to  have  been  accessary  to  the  consequence. 
The  Upper  House  therefore  adjourned  them- 
selves, and  went  up  to  their  own  court ;  end 
after  a  very  hot  contestation  between  the  Fac- 
tions, and  above  an  houi;*s  stay,  they  returned, 
and  declared  that  the  lords,  after  mature  deli^ 
beration,  had  resolved  ttwt  tbe  Copy  should 
not  be  admitted,  and  desired  them  to  proceed 
to  other  Proofs :  which  after  a  little  pause  tliey 
did. 

First,  the  lord  Ranelagh  affirms,  that  he 
heard  of  such  a  Warrant,  and  knew  sometimes 
three,  sometimes  five  soldiers  billeted  by  it.  s. 
Master  Clare  declares  the  very  same.  S.  An- 
other deposeth,  he  hath  seen  such  a  Warrant 
under  the  deputy's  hand  and  seal.  And  so 
much  fnr  the  rroof. 

For  the  Statute,  they  alledged  one  of  Ed.  5^ 
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wl»  CMttfiit  loTMj  iIhis  miich^fiNr  tte-pres«nt: 
1.  Tbttt  His  ai^rtHiad  in  the  Civil  Iaw,  thst 
where  the;  king  is  nbt  m^Dtkmed,  there  be  can- 
not be  inclodi^ :  hue,  with  i|ll-iiefereftce  to  his 
sacred  person  'be  it  spok((tiy  i>e  Oonqeived  him- 
self to  be  io  his  m^ter'ihe  kingV  plaofe,  for  »> 
bis  Coinmisiion  did  run,  in  U^t  kingdom  of 
Irelaocl.  9.  The  words  pf  fhe  Sutute  are  not 
applicable  to  biin';  'ior  Ood  kuows,  be  nev«r 
went  about  in  person "V)  Uy  sokhers  upon  any 
of  rbe  king's  subjects.  S.  Ihiit  the  king's  own 
soldiepsy  requiring  in  a  pustomary  ^ary  obedi- 
ence to  his  orders,  ieou  Id  in  no  cdAsuncUon  be 
called  <  Irish  jaebel^'  '<  En^ibh  iuiemies,'  w 
*  lK>oded-mea.'  4.  That  the  use  and  custon 
of  the  Uw'was  the  'best  interpreter  thereof; 
and  for  that  he  hud  already  spoken  enough-  5. 
That  it  savodred  uskure  of  pri^udice  thin  ttfi^, 
to  Mart'out  Such  an  old  ^fttt»le  Ugaiilst  faim, 
and  none  others,  tnougb  qulpable  of  thr  same 
fact,  to  the  averthroKir  and  ruin  of  hijs  and  his 
•posceriH.  6.  That, ' under  fafour,  |)e  oonceiTed, 
for  any  irish  <iu9C0di,  or  tipon  any  Irish  Slatnte, 
he  was  to  be  judg<^  by  (he  perfss  of  Irdaod. 
7.  That  Sutnfte/of  what  force  soever,  was  re- 
pealed. 1st,  Bjf  thp  lOib  of  Heu.  7»  where  it 
IS  expressly  declared,  nothing  shall  lie  repntcd 
Treason  hereafter,  but  what  is  ao  dechved  by 
the  present  statute :  now,  not  a  ^rord  thera  of 
any  such  Treason.  Sdly,  By  the  lltb  of  queen 
!Eii2.  where  espressly  power  isgMei^to  the  De- 
puty bf  Ireland  to  cess^  Aid  lay  aoidiera,  al- 
though the  same  be  reputed  trltasod  in  nny  other. 

To  the  Statute  of  Uenry  6,  he  raplicd,  lint 
a  slender  Answer  might  serve:  He  hoped  that 
no  man  wouM  Clihik  him  so  inomsiderate^  to 
war  against  the.  king  of  Brhain  aod  Irelatti^ 
by  the  cessing  of  five  sotdiers-;  that  he  httd  beea 
cbatiged  by  many  for  tM^ing  anns  for  the  kia|^ 
but  to  tWi  tiine  never  for  tatiqg  wma  agaiul 
him ;  and  thiit  he  heartily  wished,  thlii  no  naa 
in  all  his  majesty's  dominions  had  ihore  pni> 
tice.  with  rebels,  and  rebellious  ^i^atsi^  a^ost 
the  kina  tlian  hims^f.— So  mnch  ferlliuKdur. 

At  the  close  he  desired  the  inter  mission  ot'  s 
day,  that  he  might  recollect  his  tpirits  aod 
strength  against  the  hekt  qoarrel;  and  wkk 
some  difficulty  obtliindd  r^t  till  6«tttrday. 

Aprils. 


i^.  That  whosdev^  should  oan^  about  with 
them  English  enemjes,  Irish  rebels,  6r  hooded- 
men,  and  cess  them  uponr  the  subject,  should 
be  punished  as  a  traitor.  Another  of  Hen.  6, 
7.  I'hat  whosoever  should  cess  men  of  war  in 
his  mnjesty's  dominions,  should  he  thought  to 
'  make  war  against  the  king,  and  punished  as  a 
traitor. .  They  coficluded,  It  was  evident  the 
lord  Strairurd  had  incurred  the  penalty  and 
breach  of  both  the  Statutes,- and  therefore' de- 
sired tiie  lords  should  give  out  judgment  against 
him  as.  a  Traitor. 

The  Loid  Lieutenants  Reply  was,  That  io 
all  the  course  of  his  lifo  he  liad  intended  no- 
thing more  than  the  preservation  of  the  lives, 
goods,  Olid  welfare  ot  the  kiug*s  subjects ;  and 
that,  he  dared  profess,  that  under  no  deputy, 
more  than  under  himself,  bad  there  been  a 
more  free  and  uninterrupted  course  of  justice. 

To  the  Charge  he  answered,  1.  That  the 
Customs  of  ^Ireland  differed  exceedingly  from 
the  Cu$to,ms  of  England,  as  was  cleiir  by 
Cook's  Book  ;  and  therefore  thotij^ht  cessiufS  of 
yneri  might  seem  strange  here,  yet  not  so  there. 
2.  That  even  in  England  be  bad  known  Sol- 
tiiers  pressed  upon  men  by  the  Presidents  of 
York  and.  Wales,  in  ease  of  known  tind  op^n 
contempts;  and  that  both  in  point  of  outlawry 
and  rebellion,  and  ah^)  'even  for  sums  of  debt 
between  party  and  party,  there  is  nothing  more 
ordinary  than  tbeSe  cessings  to  this  day  in  Scot- 
land, whereby  the  chief  house 'of  Che  owner  is 
sebed  upon.  3,  That  to  this  day  tliere  hath 
been  nothing  more  ordinary  in  Ireland,  than 
for  the  governors  to  appdint  soldiers  to  put  all 
manner  of  Sentences  in  execution ;  which  he 
proved  plhinly  to  have  been  done  frequently, 
and  6imili4rly  exercised  in  Graadison's,  Falk- 
land's, Chichester's,  Wilmot's,  Cork's,  Evers's, 
and  all  nrecedtng deputies  times;  arid  had  even 
for  Outlawries,  for  tlie  kind's  Debts  in  the  £x- 
chequer^  of  Collection,  of  Contnbution-Mcmey; 
and,  which  comes  home  to  the  point,  for  petit 
sums  of  money  between  party  and  party :  so 
that  he  marvelled,  gua  Jronte^  or  with  what 
boldness  it  could  be  called  an  Arbitrary  Go- 
temo^ent  lately  brought  in  by  htin.  To  this 
the  lord  Dillon,  sir  Adam  Lonos,  and  sir  Ar- 
thur Teringham,  deposed ;  the  la^t  of  whom 
told^that  in  Falkland's  time  he  knew  dO  so^ 
diers  ces^ed  upon  a  man  for  refusing  it  pay 
16i.  sterling.  4«  That  m  his  Instmctions  for 
executiiig  his  Commissions,  he  hath  express 
Warrant  for  the  same,  as  were  in  the  Instruct 
tiotts  to  the  lord  Falkland  before  him;,  both  of 
which  were  produced  and  read.  d.  That  al* 
though  these  Precedents  arere  not,  yet  it  were 
not  possible  to  govern  the  kingdom  of  Ireland 
otherwise,  which  had  been  from  all  times  ao^ 
customed  to  such  suumtiry  p^ooe^iugs.  6. 
That  no  testimony  brought  against  him  can 
prove  that  ever  he  gave  warrant  to  that  effect ; 
and  for  the  deeds  of  the  Serjeant  at  Arms,  be 
did  not  oonoeive  himself  to  be  ansWerabie 
for  it. 

As  for  the  Acts  of  Parliametit,  he  had  re»* 
sarvkd  tlieBto  the  dtspale  of  hit  bi^ytrs^  hut 


Upon  Sajtofday  Mr.  Pmimer  prdceedcd  lo 
the  Sixieenth  Article,  and  charged  thus :  Tbst 
the  lord  Strafford  liaving  esttibhshcd  a  tyiaoi^ 
cal  nnd  independent  authority^  by  givipg  sao^ 
mary  Decirees  and  Sentences,  hail  de|»riVed  ths 
sukgeet  of  all  just  redaedy ;  for  in  tftlat  kias- 
dom  there  was  none  supreme  t6  biflBBel^te 
whom  they  might  'i^ipeal :  knd  lest  their  jsai 
Grievances  might  be  made  known  to  lbs  ma- 
jesty, he  bad  obtained  a  rtetnlnt,  that  as 
eettplaint  shonki  be  made  of  ii^sti6e  or  op^ 
pre^st6n  do;ie  there,  till  the  mt  addieas  hid 
beeft  made  to  himself  and  that  bo  persos 
should  come  oat  of  tftmt  kingdom  bst  bpoa 
licence  obtained  frotti  himselL 

For  Proof  of  this,  1.  The  Iflstraetiois  wnt 
reiuV  wher^jT  tfau  wmmak  w^  < 
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S,  TIm  I^iKlMiiation,  That  att  noblemen,  gea- 
tleoieo,  unidenakere,  officers  or  oilier  subjects 
tbatsbpitld  resort  into  that  klngiiomj  sboukl 
not  come  firom  thence  ^tfeout  a  licence  from 
htm'.  3»  That  be  bad  re»trajned  the  earl  of 
Desmond,  because  of  a  suit  m  law  depending 
between  the  Barl  and  hhaseif/ till  publication 
of  the  snme  was  pissed.  4.  That  the  lord 
Roch  beiotf  informed  against  before  tlie.  Star- 
Chamber,  ne  would-  not  license  -him  to'  come 
into  this  kingdom,  till  the  Sentence  was  passed 
again&thim.  5*.  That  one  Marchatee  having 
pretended  a  mind  to  travel,  was  denied  a  li- 
cence. 64  Hiat  the  whole  Committee  for  the 
Parliament  was  restrained  this  last  year  by  de- 
puty Wansford,  which  they  said  might  be  in- 
ternreted  to  bt  his  fact,  both  because  they  had 
such  intelligence  the  one  from  the  other,  as 
also  by  the  Proclamation  issued  by  him  berore. 
7.  ThHt  one  Parry,  servant  to  chancellor  Loftus, , 
was  fined  500/.  at  his  return,  for  departing  Ire- 
land without  licence.  8.  That  the  Irish  Re- 
iDonstranoe  complained  of  this,  as  the  greetest 
innovation  and  thraldom  put  upon  them  since 
the  time  of  the  tJonquest. 

They  concluded  the  Charge,  That  by  this 
means  hnving  taken  off  that,  intelligence  which 
should  be  bet^^een  the  king  and  bis  people,  and 
having  deprived  them  of  that  remedy  which  io 
reason  they  might  expect  from  so  just  and  so 
gracious  a  prince,  he  had  taken  upon  him  a 
rovBl  and  independent  power,  and  had  faulted 
highly  both  af;ainst  king  and  state. 

The  Lieutenant's  reply  was,  That  be  hoped 
to  make  it  dear,  that  he  had  done  nothing  in 
that  particular,  but  what  «ias  usual,  necessary, 
and  just ;  and  that  he  should  be  very  well  able 
(by  the  grace  of  God)  not  only  of  that,  but  of 
all  otlier  his  public  actions,  to  give  a  reasonable 
account,  though  not  free  from  much  weakness 
yet  certainly  from  all  malice  and  trea^n. 

To  the  Particulars  ;  1.  For  Instructions  laid 
upon  him,  he  was  not  so  much  chargeable  as 
those  of  the  Council  of  England,  whereofthere 
was  a  great  many  oresent  who  could  witness 
tlieir  commands;  but  lest  any  thing  should 
seem  unjustly  enjoined  by  them,  or  embraced 
by  him,  ne  desired  that  the  reasons  of  rheir 
Instructions  might  be  read :  which  were,  *That 
'  it  were  injustice  to  complain  of  injuries,  of 

*  oppres&ion  done  in  that  kmgdom,  till  first  the 

*  deputy's  judgment  was  informed,  and  trial 
'  made  of  his  integrity:  THat  it  wotOd  much  dis- 

*  coomge  the  ministers  of  state  there,  and  ex- 

*  pend  the  monies  of  that  kingdom,  if  tipon 
'  every  trifling  business  complamts  should  be 
'  admitted.in  Kn^and :  and  that  if  justice  were' 

*  there  denied  by  the  deputy,  it  shoulol  be  law- 

*  fill  for  any  man  to  come  over.'  2.  For  the 
Procbim^tibn,  that  the  same  was  builded  upon 
the  Statute  of  that  kingdom,  the  25th  Hen.  6, 
which  coi^ained  the  same  restraint  yerbatim. 
3.  That  anno  16^8,  the  Agents  for  the  Irish 
nation  had  petitioned  for  the  tame  from  the 
king.  4.  That  the  Deputy  Falkland  had  set 
forth  the  same  Proclamation.  5.  That  he  had 
the  king's  express  warrant  for  il>  anno  1634, 


winch  was  read.  6.  That  he  had  receired  the 
Warrant  in  Jatraary,  yet  the  Proclamatioa 
issued  not  out  till  September  after.  7.  That 
the  wliole  Council-Board  of  Ireland  had  not 
only  condescendeil,  but  also  pressed  him  to  ir. 
8.  The  necessity  of  the  kingdom  required  the 
same ;  for  if  the  geutlemen  had  the  Pbrts  open 
to  go  to  Spain,  and  their  scholars  to  Douay. 
Rfaeims  or  St.  Omers,  it  were  Hkely  tliat  at 
their  return  they  wonld  put  fire  both  in  Church 
and  State,  and  prodi/ce  very  sad  events,  by 
practising  to  distemper  both.  9.  He  con- 
ceived the  the  king,  as  great  master  of  the  fa- 
mily, might  restrain  whom  he  pleased  from  de^ 
parting  his  kingdom  without  his  privity :  and 
here  it  was  not  lawful  for  any  to  go  from  Eng- 
land without  licence;  how  much  more  neces* 
sary  was  this  from  Ireland  ! 

To  the  Proofs  lie  answered,  Isr,  For  Des- 
mond, he  granted  he  was  restrained  indeed,  but 
not  for  any  suit  of  law  betwixt  them,  bnt  be- 
cause at  that  time  he  stood  charged  with  Trea- 
son before  the  Council  in  Irelann,  for  practising 
against  t\\e  Ufe  of  one  sir  Valentine  Cuoke.  2. 
For  the  lord  llocb,  he  had  oftentimes  marvelled 
with  what  reason  the  man  at  that  titne  could 
seek  a  Licence,  seeing  he  was  a  prisoner  for 
debt  in  the  castle  of  Dublin ;  and  if  he  had 
granted  a  licence  to  him,  then  it  had  been  a 
far  more  just  charge  of  Trenson  than  now.  3, 
For  Marchatee,  he  was  afraid  of  his  going  to 
Spai^;  and  \t  he  had  intended  to  go  for  Eng- 
land, and  complain  of  himself,  he  would  not 
have  refused  him  liberty,  as  he  never  did  to, 
any.  4.  That  the  Committee  of  Irish  was  not 
restrained  by  him,  and  therefore  did  not  con- 
cern him  at  all.  5.  That  for  Parry,  be  was 
fined  indeed;  but  that  it  is  expressly  said  in  his 
Sentence,  that  it  was  not  for  coming  over  with- 
out licence,  (as  is  suggested)  but  for  su|idry 
Contempts  against  the  Council-Board  in  Ire- 
land. 5.  That  he  had  replied  in  the  la»t  Ar- 
ticle, a  Remonstrance  was  no  Proof  at  nil. 
He  concluded,  that  he  hoped  the  least  suspi- 
cion of  Treason  could  not  accrue  to  him  from 
the  Article:  for  Oppretoion  or  Misdemeanour, 
wheo  it  was  laid  to  his  Charge,  he  made  no 
doubt  but  he  should  be  able  to  aoswer  it. 

Tlie  same  day  a  new  man  was  horned  ont 
against  him  (Mr.  Whit  lock);  who  having 
passed  over  the  17th  and  18th  Articles,  rested 
on  the  19th,  about  the  .Oath  administered  to 
the  Scots  in  Ireland,  and  charged  thus : .  . 

That  it  was  the  heieht  of  bis  tyranny,  not 
only  to  domineer  over, the  bodies,  but  also  over 
the  consciences  of  men ;  to  which  piirpose,  he 
had  en^ined  ae  Oath  to  the  Scots  in  Ireland  : 
and  because  some  out  of  tenderness  of  con- 
science did  refuse  to  take  the  same,  he  had 
fined  them  in  great  sums  of  money,  banished  a 
great  number  frofn  that  kingdom,  called  all 
that  nation  Traitors  and  Rebels ;  aqdsaid.  If 
ever  he  returned  bome  from  England,  he  would 
root  them  out  both  stock  and  brahrh.' 

For  Proof  of  this,  1.  Sir  Jammy  Mouot- 
eomenr  was  produced ;  who  declared  at  large 
how  that  oath  was  contrived.    9.  Sir  Robert 
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Maxwell  of  Ofchiardon,  who  spoke  to  the  same 
purpose.  3.  Sir  Joho  Clotworthy,  who  de- 
clared, that  a  ereat  number  had  fled  the  king- 
dom for  fear  ol  that  oath.  4.  Oue  Mr.  Samuel, 
who  deposed,  that  upon  the  10th  Oct.  1638, 
be  heard  the  Deputy  say  these  words,  *  That 

*  if  he  returned,  he  would  root  them  out  stock 

*  and  branch.' — They  concludtd,  That  this 
was  a  point  of  the  most  tyrannical  and  arbi* 
trary  government  that  before  this  time  was 
ever  heard  uf,  not  only  to  lord  it  over  the  for- 
tunes, but  also  over  the  souls  of  men :  and 
that  it  re5ted  only  iif  the  parliament,  which 
hath  the  legislative  power,  to  enjoin  oaths. 
And  that  therefore  this  was  one  of  the  chief 
points  he  had  done  against  the  privileges  and 
liberty  of  the  subject. 

The  Lieutenant  replied.  That  every  new  Ar- 
ticle acquainted  him  with  a   new  Treason;^ 
that  if  he  had  done  any  thing  in  all  his  hfe  ac- 
ceptable to  the  king  and  country,  he  conceived 
it  to  be  this. 

To  these  Particulars ;  1.  He  desired  the  lords 
would  call  to  mind  the  condition  of  those 
times ;  no  man  (pointing  to  ray  Lord  Steward) 
knows  better  than  your  lordship,  who  had  then 
the  chiefest  place  in  his  majesty's  service.  I 
'would  be  very  sorry  to  rub  (oaid  he)  old  sores, 
especially  seeing  I  hope,  things  are  in  a  fair  way 
to  a  firm  peace,  and  I  wish  that  I  may  not  be 
deceived,  that  is,  that  it  may  be  so  ;  only  thus 
much  I  may  say,  we  had  then  greater  fears  and 
apprehensions  m  Ireland,  lest  the  Scots  in  the 
kmgdom  (who  were  above  100,000  souls)  might 
have  joined  with  their  countrymen  at  home, 
for  the  disturbance  of  our  peace  :  mean  time 
we  detected  a  Treason  of  betraying  of  the 
Castle  of  Knock  feiigus  to  a  great  man  in  that 
kingdom,  (whose  name.  I  now  spare)  by  one 
Freeman,  who  upon  the  discovery  was  execut- 
ed. The  Council- Board  therefore  in  Ireland 
resolved  to  prescribe  the  Scots  an  oath,  where- 
by they  might  declare  their  discontent  at  their 
countrymen's  proceedings,  and  oblige  tliem- 
•elves  to  the  king*s  service:  But  while  we 
were  about  this,  they  of  their  own  accord  came 
to  Dublin  to  petition  fur  it,  and  took  it  with  a 
wonderful  alacrity  and  heartiness ;  so  that  it  is 
a  marvellous  falsehood  for  any  man  to  say  it 
was  invented,  or  violently  enjoined  by  me. 

2.  About  the  same  time  the  same  Oath,  ver- 
bum  verbOf  was  by  the  Council  of  England  pre- 
scribed to  the  Scots  at  London, and  elsewhere; 
which  was  no  sntall  encouragement  to  us  in 
Ireland. 

3.  I  had  (said  be)  which  I  never  shewed,  be- 
cause I  had  no  need  before  this  time,  a  special 
"Warrant  from  the  king,  all  written  with  his 
own  hand,  to  that  effect :  and  when  the  king 
commands  a  matter  not  contrary  to  law,  truly 
I  (said  he)  do  conceive  it  both  contrary  to  law 
and  conscience  not  to  yield  him  all  due  obedi- 
ence. For  the  Proof  brought  against  him,  there 
was  nothing  seemed  to  be  of  any  moment  but 
the  Words. 

For  the  first  Words,  '  Tlmt  he  had  called  all 

*  the  nation  Rebels  and  Traitors/  he  said  there 


was  no  Proof  at  ell,  nor  indeed  codd  dwre  be 
any :  for  if  I  had  said  itj,  (quoth  he)  I  had  heea 
perfectly  out  of  my  wits;  and,  he  thanked 
God,  such  irrational  speeches  used  not  to  es- 
cape him.  He  honoured  that  kingdom  very 
much,  because  it  was  tlie  native  soH  of  oar 
dread  sovereign,  his  gracious  master ;  and  be- 
cause he  knew  a  part,  vea,  (he  hoped;  the 
greatest  part  of  them  hind  been,  and  ever  will 
be,  as  loval  and  dutiful  to  the  king  as  any  other 
of  his  subjects :  and  of  those  too  who  had  sub- 
scribed that  onhappy  combination,  he  knew  a 
great  many  had  done  it  agaiuft  I  heir  hearts 
and  wills,  and  would  be  ever  ready  upon  occa^ 
sion  to  remonstrate  the  same,  by  adhering  to 
the  kint^'s  service.  So  that  tliis  Accosauon 
was  nothing  but  a  wresting  and  perverUng  his 
words  and  meanings  of  purp«>se  Ui  make  hiiu 
odious,  and  irritate  a  .\>  bole  nation  against  him. 

For  the  other  Words,  they  were  pro%ed  »n!j 
by  one  Witness,  which  could  make  no  suin- 
cient  faith;  and  that  witness  too  he  would 
evince,  if  not  of  peijury,  yet  of  a  notuble  mis- 
take ;  for  he  had  sworn  positively  that  he  had 
spoken  these  words  the  10th  of  OctoUr, 
whereas  he  was  come  out  of  Ireland  into  Eng- 
land the  ,12th  of  Sept.  before,  and  was  at  Lon- 
don tlie  31st. 

For  those  tliat'had  fled  the  kingdom  becaoss 
of  that  Oath,  he  knew  none  such  ;  and  if  thtv 
did,  they  fled  into  Scotland ;  which  mithi  wi- 
flciently  ai^ue  their  intentions  and  resolurions. 
For  his  part,  if  they  were  not  williug  to  g.ve 
that  testimony  of  their  lovalry  to  their  prmce, 
although  he  had  known  of  iheir  departure,  U 
would  have  been  very  loth  to  have  kept  iliem 
against  their  wills,  but  should  have  been  ol.idly 
rid  of  them,  and  have  made  them  a  bnd,i;e  to 
be  gone,  rather  than  stay. 

April  5. 

Upon  Monday,  Master  Whitlock  proceeded 
to  the  20lh  Article,  and  told  him.  That  be- 
cause the  matter  was  inten'enient,  et  ctrnxuntLs 
natura,  they  had  resolved  to  join  the  five  oeit 
Articles  together,  because  all  of  them  tendid 
to  one  point  or  period  ;  that  is,  to  shew  nhat 
had  design,  he  had,  to  have  subdued  the  Lm> 
doms  both  of  England  and  Scotland  h\  louc 
of  arms,  and  to  reduce  them  t«)  that  Arbitrary 
Government  he  had  lately  introduced  iuto  Ire- 
land. 

The  Lieutenant  intreated  that  Uiey  would 
proceed  according  to  the  Order  pr<:scrib(-d  bv 
the  house,  which  was  Article  by  Article:  Le 
said,  five  Articles  were  many,  the  matter 
weiehty,  bis  memory  treacherous,  his  judgment 
weak. 

It  was  bitterly  replied  by  Master  Cljfn,  That 
it  did  not  become  the  prisonf  r  at  the  bar  to 
prescribe  them  in  what  way  tl  ey  sliould  give  ia 
their  Evidences. 

The  Lieutenant  modestly^  answered.  That  it 
he  stood  in  his  place,  he  would  perhaps  cn^t 
the  like  favour,  unless  his  abilities  did  furnish 
him  with  more  sireneth  than  he  could  find  in 
hiioaelf :  ibr  his  part,  he  was  contented  they 


M41] 


STATE  TRIALS*  16  Chaw^s  I.  I6i0,^for  High  Treason. 


[1442 


should  proceed  ainjr  way,  always  provided  ihry 
woald  grant  him  a  cui]i|jetent  time  for  replying. 
Then  Whitlack  wtnt  od,  and  told  the  lords, 
That  something  iu  those  Articles  concerned 
the  Scotish,  something  the  English  nation. 
That  which  concerned  tbe  Scotish  he  reduced 
to  five  Heads : 

1.  That  the  Deputy  had  <^aid  at 'the  Council- 
Board,  *  That  the  bcots  Demands  contained 

*  sutBcient  matter  to  persuade  to  an  ofiensive 

*  war.' 

2.  '  That  the  same  Demands  did  strike  at 
'  the  root  and  life  of  monarchical  goverumeiit, 

*  and  were  only  to  be  answered  by  the  sword.' 

3.  That  lie  caused  some  Scotish  goods  and 
ships  to  be  seized  on  in  Ireland. 

4.  That  he  had  engaged  the  Irish  parlia- 
ment, by  their  Declaration,  in  tliat  war  against 
the  Scots. 

5.  That  by  all  possible  means  he  had  put 
l)Qd  thoughts  and  suspicions  into  his  niMJesty 
against  his  Scotisih  subjects,  and  laboured  to 
make  a  national  (|uarrel  between  them  and 
England ;  which,  if  the  kinj)*s  piety  and  the 
prudence  of  better-affected  statesmen  had  not 
prevented,  could  not  have  bien  soddered  up 
again  without  much  blood. 

^  Concerning    England,   his    Speeches    were 
cither  before  or  after  the  Parliament : 

1.  Before  his  creature  and  bosom-friend  sir 
George  Hatcliff,  he  hnd  said  to  hirRoberiKintr, 
vilken  he  was  doubting  how  the  king  might 
have  Monies  to  pay  his  Armies,  *That  the 
«  king  had  400,000/.  in  his  purse,  30,000  men 
'  in  the  field,  and  his  sword  by  his  side ;  and  if 
'  he  wanted  money  afierwards,  who  would  pity 

•  him  r 

2.  Thai  his  brother  sir  George  Went  worth 
had  said  to  sir  Robert  Barington,  upon  the  dis- 
solution of  the  last  Parliament,  *  That  seeing 

*  the  English  would  not  grant  Supply  to  the 

*  king,  it  seems  they  were  weary  of  their  peace, 

*  and  desired  to  be  conquered  a  second  time.' 

3.  That  he  himself,  upon  a  discourse  with 
tlie  primate  of  Ireland,  had  said,  '  That  he  was 

*  much  of  the  mind  of  those  English  Divines, 

*  who  maintained  it  lawful  for  a  king,  havuig 

<  tried  the  affection  and  benevolence  of   his 

<  people,  and  then  denied  their  help,  upon  an 
'  inevitable   necessity  and  present  danger  of 

<  the  kingdom,  that  he  might  use  his  Preroga- 

*  tive  for  bis  own  Supply,  and  the  Defence  of 
«  bis  ftubjects.'  , 

4.  To  the  lord  Conway,  in  a  discourse,  he 
bad  said,  '  That  if  the  Parliament'  (meaning 
the  last  Parliament)  '  should  not  grant  a  rom- 

*  petent  Supply,  that  then  the  king  was  ac- 

*  quitted  before  God  and  man,  and  might  use 
'  the  authority  put  into  his  hands/ 

5.  That  he  did  say  at  the  Council  Board,  *  If 
'  the  Parliament  should  deny  to  help  the  king, 
«  he  would  lake  any  other  way  he  could  for  his 

*  majesty's  service  and  assistance.' 

His  Expressions  nfler  the  Parliament  were 
two :  f 

1.  'That  the  Parliament  had  forsaken  the 
' '  king,  and  that  the  king  should  not  suffer  him- 
VOL.  HI. 


'  self  to  be  over  mastere<1  by  the  frowardnes^ 

•  obstinacy,  and  stubbornneb&of  his  people.' 

2.  *  That  if  his  majesty  pleased  to  employ 
'  Force!<,  he  hud  some  in  Ireland  than  might 
'  berve  to  reduce  this  kingdom.' 

Ti.e  Proofs  fur  the  Scots  Particulars  wer« 
tht:?e : 

1.  Hie  lord  Traquair,  who  was  indeed  very, 
favourable  to  the  Lord  Lieutenant,  and  :!ipake 
nothing^  to  his  disadvantage  but  what  was  screw- 
ed from  him ;  with  much  difHculty  lie  told  tlicm, 
Tiiat  uhen  he  gswe  in  the  Demands,  he  heur4 
him  say,  *  That  it  was  high  time  for  the  kini:  to 

*  put  himseH'into  a  posture  of  war;*  but  that 
firftall  the  council  of  England  said  the  »ame  as 
well  as  he.  2ndly,That  it  was  a  double  suppo- 
sition: 1.  That  the  Demands  were  truly  given 
in.  2.  That  there.was  no  other  remedy  left  but 
arms,  to  reduce  them. 

2.  The  earl  of  Morton's  testimony  (being 
sick  him^lf)  was  produced,  and  it  was  one  and 
the  same  with  the  Article. 

3.  Sir  Henry  Vane  was  examined,  who  de- 
clared, That  he  had  heard  the  Lieutenant  to  ad- 
vise the  king  to  an  Oftensive  War,  when  his 
own  judgment  was  far  a  Defensive. 

4.  The  Testimony  of  the  earl  kA'  Northumber- 
land was  produced,  which  was  the  very  same 
with  sir  Henry  Vane's. 

5.  The  Treasurer  of  England  deposed  the 
same  aith  Traquair. 

6.  One  Beane  from  Ireland  told,  That  he  had. 
known  ships  seized  on  there;  but  by  whose  pro- 
curement or  warrant,  he  knew  not. 

To  the  Articles  about  England  : 

1.  Sir  Robert  King  and  the  lord  Ranelagh 
deposed  the  same.  That  sir  Robert  King  and 
the  lord  Ranelagh  had  heard  sir  George  Rat- 
chflf  speak  tliObO  words  in  the  Article. 

2.  Sir  Robert  Barington,  of  sir  George  Weut- 
worth. 

3.  The  Primate's  Testimony  (who  is  sick) 
was  the  same  with  the  Article. 

4.  l^he  lord  Conway  deposed  the  same  with 
the  Article. 

5.  Sir  Henry  Vane  deposed,  he  had  heard 
thoje  words  spoken  at  the  Council  Board. 

For  the  Words  spoktn  after  the  Parliament : 
To  the  first,  sir!  ho.  Jenny  ne,  lord  New  burs, 
earl  of  Bristol,  earl  of  Holland,  were  examined. 
Bristol  did  mince  the  matter,  but  Holland's  tes- 
timony was  express,  because  of  the  exceeding 
great  love  he  carried  to  the  man. 

For  ihe  last,  which  were  the  most  dangerous 
Speeches,  (about  reducing  of  this  kingdom) 
there  was  only  sir  Henry  Vane's  testimony  ;* 

•  "  The  ruin  that  last  act  brought  to  the  king 
was  irreparable ;  for,  besides  that  it  served  their 
turn  (which  no  question  they  had  discovered  be- 
fore) to  prove  those  Words  against  the  earl  of 
Strafford,  which  sir  Harry  V^me  so  punctually 
remembered  ;  and  besides,  that  it  was  miuter 
of  horror  to  the  counsellors,  to  find  that  they 
might  be  arraigned  for  every  rash,  every  incon- 
siderate, every  imperious  expression  or  word 
they  had  used  there ;  and  so  made  tbem  mort 
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PosAively  (either  tbem  or  the  like.  The  EaH 
replied,  Thnt  ander  fkvoor  '  those  or  the  like' 
cottid  hot  be  positive. 

3.  The  earl  of  Clare  desired  to  know  what 


who  declared  only  thus,  That  he  had  heard  ei- 
ther those  words,  or  the  like. 

Here  some  of  the  Lieutenani's  friends  shewed 
tliemselves : 

1.  The  lord  Savil,  who  desired  of  sir  Henry 
Vane  to  know  whether  he  said"*  their/ or  *  this/ 
or  ',  that  kingdom ;'  and  withal  said,  It  was 
very  hard  to  condemn  a  man  for  Treason  upon 
such  petit  circumstances. 
.  2.  The  earl  ofSouthampton  desired  to  know, 
whether  sir  Henry  Vane  would  swear  those 
words  positively  or  not.     Sir  Henry  Vane  said, 


engaged  to  servile  applications :  it  banished  for 
ever  all  future  freedom  from  that  hoard,  and 
those  persons,  from  %vhom  hi$  majesty  was  to 
expect  advice  in  his  greatest  streights ;  all  men 
satisfying  themselves,  '  that  they  were  no  more 
'  obliged  to  deliver  their  opinions  there  freely, 
*whcn  they  might  be  impeached  in  another 

*  place,  for  so  doing  /  and  the  evincing  this  so  use- 
ful doctrine,was  without  doubt  more  the  design  of 
chose  grand  managers,  than  any  hope  they  had, 
of  receiving  further  information  thereby,  than 
they  had  before. — And  for  my  part  I  must  ask 
leave  of  those  noble  lords,  who  af^cr  the  king's 
consent  gave  themselves  liberty  to  be  examined, 
to  say,  that  if  they  had  well  considered  tiie  oath 
they  had  taken  when  they  were  admitted  to  tliat 
society,  which  was  '  to  keep  secret  all  matters 
'  committed   and  revealed   to  them,   or  that 

*  should  be  treated  of  secretly  in  council/  tliev 
would  not  have  believed,  that  the  king  himself 
could  have  dispensed  wMth  that  part  of  their 
oath.  It  is  true,  there  is  another  clause  in  their 
oath,  that  allows  them  with  the  king's  consent  to 
reveal  a  matter  of  council ;  but  that  is,  only 
what  shall  touch  another  counsellor;  which 
they  are  not  to  do  without  the  leave  of  the  king, 
or  the  cooncii.''    Lord  Clarendon. 

The  noble  historian  relates  in  n  lively  manner, 
the  scene  which  took  place  in  the  House  of 
Commons  on  young  sir  Ilafry  Vane's  disclosure 
of  his  having  purloined  his  father's  Papers;  (see 
p.  1457)  and  assigns  the  following  causes  of  old 
eir  H.  Vane*s  enmity  against  Strafford  :  "  Sir  H. 
Vane  had  not  far  to  look  back  to  the  time  that 
fhe  Earl  had  with  great  earnestness  opposed  his 
being  made  Secretary,  and  prevailed  for  ab6ve 
<i  month's  delay ;  which,  though  it  was  done 
with  great  reason  and  justice  by  the  Earl,  on 
the  behalf  of  an  old  fellow  servant,  and  his  very 
good  friend  sir  John. Coke  (who  was  to  be,  and 
afterwards  was,  removed  to  let  him  in)  yet  the 
justice  to  the  one,  lessened  not  the  sense  of  un- 
kind ness  to  the  other':  after  which,  or  about 
the  same  time  (which  it  may  be  made  the  other 
to  be  the  more  virulently  remembered)  bei«)g  to 
be  made  earl  of  Strafford,  he  would  needs  in 
chat  patent  have  a  new  creation  of  a  barony, 
and  »as  made  baron  of  liaby,  a  house  belong- 
ing-to  sii-  Henry  Vane,  and  an  honour  he  m&de 
account  should  belong  to  hiillself,  which  was  an 
act  of  the  mo->t  unnecessary  provocation  (though 
he  contemned  the  man  with  marvellous  scorn) 
that  I  have  known,  and  I  believe  was  the  chief 
occauoQ  of  the  loss  of  his  head.*' 


coold  be  meant  by '  this'  kingdom;  for  his  part 
(he  said),  he  thou^t  it  meant  of  the  kingdom 
of  Scotland,  to  which  the  word  *  this'  might 
very  well  be  relative,  that  kingdom  being  only 
mentioned  in  the  preceding  discourse :  and  that 
he  was  the  mofe  ready  to-be  of  that  opinion, 
because  he  could  not  see  by  what,  grammatical 
construction  it  could  be  gathered  from  his 
words,  that  he  meant  to  reduce  England,  which 
neither  then  was,  neither  is  now  (God  be  thank- 
ed) out  of  the  way  of  obedience,  nor  upon  re- 
beUious  courses. 

They  at  last  concluded  the  Charge,  That  the 
Words  were  so  monstrous,  that  to  aggravate 
them  was  (o  allay  tliem ;  and  therefore  tbey 
would  simply  leave  tliem  to  the  Judgment  of 
the  Lords. 

The  Lieutenant's  Reply  was, 

That  though  the  heaping  up  of  diose  Artides 
had  put  him  to  a  great  confusion,  yet  be  would 
endeavour  to  bring  his  Answer  into  tht  best 
rocfthod  he  could ;  and  first  he  would  reply  to 
the  Proof,  then  add  something  in  general  for 
himself,  in  what  a  hard  takiiig  and  lamentable 
condition  he  was,  to  have  his  private  discourses, 
his  most  intimate  and  bosom  friends,  searched 
and  sifted  to  the  least  circumstance,  that  be 
might  seen  guilty  of  th^at  which,  by  God's  as* 
sistahce,  he  should  never  be. 

To  the  lord  Traquciir's  and  the  deputy's  De- 
positions, he  thought  their  Proofs  did  not  much 
stick  upon  him.  For  upon  the  Suppositions, 
1.  That  the  Demands  werp  true;  a.  Thit  they 
were  not  justifiable  ;  3.  That  no  other  course 
could  prevail :  He  could  not  see  what  other 
advice  he  could  possibly  give  the  king,  than  to 
put  himself  into  a  posture  of  war,  especially 
seeing  then  there  were  fre(|uent  rep<<ns  of  the 
Scots  invading  or  entering  mto  England  ;  nor 
was  he  of  any  other  mind  than  all  the  rest  of 
the  Coimcil-Board. 

For  that  of  Morton's,  he  doth  not  positively 
remember  the  Words,  but  if  the  Demands  were 
read,  perhaps  they  would  imply  hothingtess; 
and  if  so,  how  otherwise  to  be  answered  but  by 
tlie  sword,  and  other  means  being  first  essayed, 
u'hich  is  ever  to  be  supposed  ? 

For  sir  Henry  Vane*s  and  Northizm'ber1and*s 
Testimony,  ab»ut  persuading  of  an  oiTcnsive 
war,  he  said.  He  remembered  it  very  well,  and 
thought  it  as  free  for  him  to  give  his  opinion  for 
an  offensive,  as  they  for  a  defensive  War ;  Opi- 
nions, said  he,  if  they  be  attended  with  obsti- 
nacy or  pertinacy,  may  make  an  heretic,  bat 
that  they  ever  made  a  traitor,  he  never  heard 
it  till  now :  nor,  under  favour,  should  1  be  an 
heretic  either  (said  he)  ;  for  as  I  was  then,  f o 
am  I  now,  most  willing  to  acknowledge  my 
weakness,  and  correct  my  errors,  whereof  no 
man  hath  more,  or  is  more  sensible  of  them, 
than  I  myself;  yet,  if  that  opinion  of  mineliad 
I  becft  foUovved^  ft  ftiighe  perhaps  have  spiirtd  us 
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fome  Mon^y,  taid  Ite,  and  «ome  repntfttioi^  too, 
of  whici)  we  k^je  beeo  prodigal  enough. 

For  t^ie  last,  ^bout  the  Ships,  it  proves  no- 
d^og :  hflit  he  voi|i(i  willingly  confess,  that  some 
ahip^  were  there  detained,  and  that  by  himself 
and  Wifl  own  direction,  as  Vice> Admiral  of  Can- 
naught,  but  it  was  at  the  command  of  the  Lord 
Admirfil  the  earl  of  Northup^berlaud ;  a^d  pro- 
duced his  Letter  tp  that  purpose. 

To  the  English  Proof:  He  marvelled  much 
how  sir  George  EatcliiT's  words  could  be  put 
upon  him ;  Sir  George,  though  alledged  to  be  his 
l>osom-friend,  yet,  had  thoughts  of  his  own,  and 
he,  the  earl,  might  have  other  thoughts  in  A^is 
bosom,  and  use  other  expressions  than  sir 
Gcofge  Jlatclilf :  No  man,  said  he,  can  com- 
mit Treason  by  his  Attoruey;  and  should  I,  by 
my  friend  sir  George,  as  by  a  proxy  ? 

For  his  Brother,  he  never  knew  him  before 
so  rash ;  but  that  was  nothing  to  him,  except 
th^  could  prove  a  iiearer  identity  tlian  nature 
had  instituted,  and  that  his  brother's  Words 
and  his  Were  all  one  :  yet  withal  he  conceived, 
that  his  brother's  words  might  be  very  well  un- 
derstood of  the  Scots  conouering  England,  hut 
not  at  all  of  the  Irish ;  and  so  he  wished  with 
all  his  heart,  that  he  had  not  spoken  something 
which  is  like  a  prophecy. 

To  the  Primate's  Testimony  (with  all  rever- 
ence to  his  integrity  be  it  spoken),  be  is  but  one 
witness,,  and  in  law  can  prove  nothing :  Add  to 
this  (said  he),  that  it  was  a  private  discourse 
between  him  and  me,  and  perhaps  spoken  by 
me  ientandi  gratia ;  and  how  &r  this  should 
he  laid  to  a  man's  charge,  let  your  lordships 


lea,  this  seems  to  me  against  humanity  it- 
self, and  will  make  the  society  of  men  so  dan- 
gerous and  loathsoine  to  us,  that  our  dwelling- 
houses  will  be  turned  to  cells,  and  our  towns  to 
desalts:  That  which  God  and  nature,  our 
Tongues,  have'hestowed  upon  us,  for  the  greater 
comfort  of  venting  our  own  conceptions,  or 
craving  the  advice  of  wiser  and  learneder  men, 
should  become  snares  and  burdens  to  us,  by  a 
curious  and  needless  fear ;  yet  if  my  Woi-ds  be 
taken,  said  he,  with  all  that  went  before  and 
followed  after,  I  see  no  danger  in  it. 

To  the  lord  Conway  I  may  reply  the  same, 
with  this  Addition,  That  it  is  a  very  natural 
motion  for  a  man  to  preserve  himself;  every 
creature  hath  this  privilege,  and  shall  we  deny 
it  to  monarchy,  provided  this  be  done  in  a  law- 
fill,  though  in  an  extraordinary  way?  This 
grain  of  salt  must  be  added  to  season  all  my 
discourse.  4 

To  that  of  sir  Henry  Vane,  of  offering  my 
Service  to  the  king,  I  thank  him  for  the  Testi- 
mony,  and  think  be  hath  done  me  much  ho- 
nour thereby;  but  if  he  or  any  body  else  do 
sttspea  that  his  majesty  will  employ  me  in  un- 
Uwfttl  enterprises,  I  slmll  think  them  more  lia- 
ble to  the  charge  of  Treason  than  myself. 

To  the  subsequent  Testimonies,  X  shall  not 
need  to  wrestle  about  them  much,  only  the  last 
of  sir  Henry  Vane's  pinches,  and  lies  sore  upon 
10^ ;  bi^t  to  th^l^  which  the  t»A  of  Clare,  and  I 


thank  him  for  it,  hath  said  already,  give  mr 
leave  to  add  this.  That  the  Testimony  of  one 
man  is  not  a  sufficient  Witness,  nor  caa  a  man 
be  accused,  much  less  condemned,  of  Treasoo 
upon  this ;  and  fpr  that  read  the  Stat.  Hen.  7, 
ia,andof£idw.  6^5. 

No^,  my  lords,  (said  he)  to  give  you  ^rther 
satisfaction,  I  shall  desire  all  the  Lords  of  the 
Council  which  uere  then  present,  only  to  thr 
number  of  eight,  m^y  be  es^amined  whether 
they  heard  these  Wprds  or  not ;  for  the  Arch- 
bishop and  sir  Frapcis  Windebank,  they  cannot 
be  had;  sir  Henry  Vane  gives  the  Testimony^ 
I  deny  it;  (our  only  remsio. 

1.  The  earl  of  Northumberlaad's  TestimoB]^ 
which  w^  read,  had  declared  expressly,  that  he 
had  never  heard  those  Words,  nor  any  like 
them,  from  the  lord  Strafford,  but  he  spake  wilUb 

feat  honour  and  regard  to  the  kiogdom  of 
ngland. 

2.  The  marquis  Hamilton,  who  declared 
opon  his  oath,  that  he  had  never  heard  audi 
words,  but  that  he  had  heard  the  Lieutenant 
often  say,  th^t  the  king  was  to  rule  hb  royal 
power  candidc  et  c<is|e;  that  it  would  never  bf 
well  for  this  kingdom  tOl  the  prerogative  of  the 
Crown  and  the  Priyilege  of  the  Subject  went 
in  one  place  together ;  ^  and  that  Padtaments 
were  the  happiest  way  to  keep  a  correspond- 
ence between  the  king  and  people. 

The  very  same  was  delivered  by  the  Lord 
Treasurer,  and  the  lord  Cottiogton. 

Now,  my  lords,  ypu  may  marvel  how  these 
Words  rested  only  on  the  ears  of  sir  Henry 
Vane :  bat,  my  lords,  (said  he)  that  I  may  r^ 
move  ail  scrupJe  from  you,  I  will  make  it  evi- 
dent, that  there  was  not  the  least  intention  that 
the  .Irish  Army  shoul<i  set  a  foot  in  England  i 
and  then,  I  hope,  yov  will  conceive  tha^  I  had 
no  meaning  to  reduce  this  kingdom. 

This  be  made  clear  by  the  Testimony  of  Nor- 
thumberland, the  Oaths  of  marquis  Hamilton, 
lord  Cottington,  Lord  Treasurer,  sir  Thomas 
Lucas,  who  only  were  privy  to  that  matter. 

For  other  of  my  Word^,  my  lords,  (said  be) 
I  desire  you  would  not  take  them  by  halves;  if 
so,  who  should  be  free  from  treason;  .Cer- 
tainly, if  such  a  precedent  take  footing  Wesfe- 
minster-hall  shall  be  inore  troubled  with  trea* 
son  than  with  common-law;  look  therefore 
to  the  antecedents  and  cx)nsequents  of  my 
Speeches,  and  you  shall  fiiic)  the  state  of  the 
question  clearly  altered :  the  antecedents  were 
upon  an  absolute  or  inevitable  nec^ity,  npon 
a  present  invasion,  when  the  Remedy  of  a  parlia- 
ment cannot  be  expected ;  the  consequents,  Air 
the  Defence  of  the  kingdom,  which  accounts 
afterward  to  the  parliamept.  The  qualifica- 
tions too  in  a  lawful,  convenient,  and  ordinary 
way,  so  far  as  the  present  necessity  can  permit. 
Add  but  these,  and  which  of  you  are  not  of  my 
mind  ?  Is  the  king  endowed  with  no  power  from 
the  Lord  ?  Is  he  not  <  pubiicns  inspector  regni  }* 
Stands  it  not  him  in  hand  to  do  something  on 
present  necessities? 

And  that  these  were  his  words,  he  oAen 
proved,  over  and  over  again,  by  the  narquiSy 
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by  the  Lord  Treasurer,  Cottingtoii,  sir  TI»o. 
Jermyue. 

IWy  lords,. wlmt  I  have  kept  Id  the  last  (said 
he)  is  this,  and  1  would  inirent  you  seriously 
to  thiuk  otit:  If  a  man's  tahle,  liis  bed,  bis 
house,  his  brother,  his  friends  (and  that  too 
after  t'ley  have  given  an  oath  of  secrecy)  are  to 
be  racked  to  find  out  Treason  against  him,  who 
never  knew  what  it  meant,  what  earthly  man 
shall  pass  free  from  trtason  ?  Let  my  misfor- 
tune, my  l.irils,  be  your  advertisement :  your 
wise  ancestopj  were  glad  to  put  bunds  and 
hmits  to  (his  lion.  Treason ;  if  you  give  him  the 
large  scojje  of  Words  to  nuigc  into,  he  will  at 
hist  pull  you  or  yours  all  to  pieces. 

But,  my  lords,  I  did  nevw  think  till  now,  that 
mutter  of  Opinion  sliould  be  objected  as  mutter 
of  Treason. 

For,  1.  Opinions  are  fi^e,  and  men  may 
argue  both  Pro  and  Con,  in  all  faculties,  with- 
oat  any  stain  of  reputation ;  otherwise  all  con- 
sultations would  be  vain. 

9,  I  may  be  of  another  Judgment  than  I  de- 
clare myself,  to  be,  of  opinion,  perhaps,  to 
gain  better  arguments  for  the  maintenance  of 
my  own  grounds. 

3.  Many,  and  myself  oftentimes,  have  pro- 
pounded my  Opinion  ;  yet  upon  hearing  better 
Judgments,  have  presently  changed  it. 

4.  \Ve  use  to  strain  our  Opinions  too  high 
sometimes,  that  we  may  meet  in  a  just  moder- 
tftion  with  those  whom  we  conceive  in  the 
other  extremity  to  be  too  low. 

5.  It  is  expres^ily  commanded  by  the  Stat. 
Hen.  C,  9.  That   though  a  man   should  say, 

*  the  king  is  not  lawful  heir   to'  the  crown, 

*  and  may  be  deposed/  yet  he  is  not  to  be 
charged  with  Treason,  but  only  with  Felony ; 
and  1  hope,  my  lords,  those  Words  are  of  a 
more  transcendent  and  superlative  nature,  than 
mny  alledged  by  me  to  be  spoken.  But,  my 
lords,  (said  he)  lay  it  to  your  hearts,  it  most 
come  to  you ;  you  and  your  posterity  are  they 
whom  God  and '  nature,  birth  and  education 
have  fitted  to  benoiify  the  royal  throne,  and  to 
austain  the  weighty  affairs  of  tlie  kingdom  ;  if 
to  give  your  Opinions  in  pohtical  agitations 
should  be  accoonted  Treason,  who  will  be  wil- 
ling to  serve  the  king,  or  what  a  dilemma  are 
you  in  ?  If,  being  sworn  coonsellors,  vou  speak 
not  your  minds  freely,  you  are  convict  of  Per- 
jury ;  if  you  do,  perhaps  of  Treason.  What 
detriment,  what  incommodity  shall  fall  to  king 
and  kingdom,  if  this  be  permitted  !  which  of 
you  hereafter  will  adventure,  yea  dare  adven- 
ture so  much  as  to  help  by  your  Advice,  unless 
you  be  wenry  of  your  lives,  yoor  estates,  your 
posterity,  yea  your  very  honour?  Let  me  never 
live  longer  than  to  see  this  confusion— yea,  I 
may  say  it,  this  inhumanity  in  England.  For 
my  part  (my  lords),  I  here  confess  myselt;  I 
ever  htve^^ad  ever  shall  speak  my  opinion 
freely  in  any  tiling  that  may  concern  the  honour 
and  safety,  ciiiier  of  my  gracious  king  or  my 
dear  country,  though  the  sword  be  two^gcd ; 
fearing  rather  Him  that  killeth  the  soul,  than 
him  whose  power  reaches  only  to  ttie  body.       * 


Nor  do  I  see  how  I  am  culpable  of  Treasori, 
unless  it 'be  tre;uon  lur  not  being  infallihie; 
and  if  it  be  so,  my'  lords,  you*  ha^  e  this  rag  of 
mortality  before  you,  load  en  with  many  infirmi*- 
•ties;  though  you  pull  this  into  shreds,  yet  there 
is  no  great  loss ;  yea,  there  may  be  a  great 
gain,  if  by  the  same  I  'may  seem  to  have  dared 
loo  far,  to  give  a  testimnny  to  the  world  of  an 
innocent  conscience  towards  God,  and  a  reso>- 
liiie  loyalty  towards  my  prince  (which  have 
ever  been  rov  only  pole-stars  in  the  whole 
course  of  my  life) :  and  if  by  spilling  of  ihine, 
there  be  not  a  way  found  how  to  trace  out  the 
blood  of  the  nobility  (which  I  hope  your  lord- 
ships will  look  to),  there  is  no  disadvantage  at 
alt  suHered  by  the  loss  of  me.  (You  have  his 
very  words  as  near  as  I  could  recollect.) 

Tuesday  was  a  day  of  rest. 

April  7. 
Upon  Wednesday  Whitiock  charged  thus; 
That  the  preceding  Articles  were  of  so  high  a 
consequence,  and  of  so^  transcendent  a  nature, 
that  nothing  wanted  to  make  up  the  perfect 
measure  of  the  most  horrid  treason  and  mon- 
strous attempt  that  ever  by  a  native  was  in- 
tended against  his  king  and  countryj  by  putting 
these  designed  projects  into  execuUon ;  which 
had  undoubtedly  happened  to  the  ruin  and  sub- 
version both  of  Church  and  State,  had  not  the 
clemency  and  goodness  of  the  prince^  and  the 
piety  and  carefulness  of  the  well-affected  peers^ 
timously  foreseen  and  prevented  the  same: 
that  stUI  the  principles  of  tyranny  and  oppres- 
sion had  lodged  within  his  bosom,  and  titerefore 
had  burst  forth  into  these  Expressions  and  Ad- 
vices contained  in  tite  following  Articles; 
where  first  in  the  Twenty-Fifth  they  charged 
him  with  three  things : 

1.  That  he  had  advised  the  king  to  a  rigo- 
rous and  unlawful  exaction  of  Ship-Mooey. 

2.  That  he  had  given  counsel.  That  if  the 
Sheriffs  should  deny  their  best  endeavours  and 
assistances  to  that  effect,  they  should  be  seat 
for,  and  be  fined  and  imprisoned  by  tlie  Star- 
Chamber. 

3.  That  when  the  aldermen  of  London  had 
in  all  humiUty  reoiesented  the  causes  why  the 
Ship-Money  could  not  be  collected  amongst 
them,  and  had  given  in  the  Reasons  why  they 
refused  to  give  in  a  list  of  their  Names,  withia 
their  city,  who  were  able  to  afford  tfa»^Loan- 
Money ;  he  in  a  contemptuous  and  tyrannical 
manner,  in  the  fiu:e  of  the  Council -Board,  had 
said  to  the  king :  <  Sir,  these  men,  because  of 

*  their   obstjiiacy  and  frowardness,    deserved 
'  very  well  to  be  6ned,  ransomed,  and  laid  by 

*  the  heeU ;  and  it  will  never  go  well  with  yoor 

*  service,  until  some  of  them  be  hanged  up  for 
<  examples  to  others .^ 

The  Proofs  were  these  : 
1.  The  bishop  of  London  Lord  Treasurer, 
who  declared,  That  he  remembered  the  Words 
very  well>  that  the  Lord-Lieutenant  had  advised 
the  king  to  caus^  the  Ship-Money  to  be  ga- 
thered m;  but  he  remembered  widial,  that 
both  himself  and  all  the  Couacil  had  done  th« 
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like ;  and  that  it  was  upon  a  present  tiecessitjr, 
and  defect  of  Money  for  eotertaininig  the  Army, 
which  (the  condition  of  the  tiines  considered) 
they  idl  conceived  was  by  any  means  to  be  kept 
on  foot. 

2.  Alderman  WisemAn  declared,  that  upon 
an  humble  Remonstrance  made  to  the  Council- 
Board,  the  City  would  take  it  ill,  if  a  Tax-Roll 
slK>uld  be  delivered  of  their  estates  who  were 
thought  able  for  the  Loan-Money ;  the  lord 
Strafford  said,  They  ought  to  he  fined,  ransomed, 
and  laid  by  the  heels :  but  for  words  of  hang- 
iD^  them  up,  he  heard  not  at  all. 

3.  The  earl  of  Berkshire  declared,  That  the 
lord  Strafford  had  said,  That  upon  the  refusal 
of  such  a  Service  enjoined  by  the  king's  pe^ 
remptory  command,  it  was  his  opinion  they 
might  be  fined. 

4.  Alderman  Garway  attested  the  preceding 
Words ;  and  withal  added,  that  the  Lord  Lieu- 
tenant, to  his  best  remembrance,  had  said,  '  It 

*  were  well  for  the  king's  service  if  some  of  them 

*  were  hanged  up.' 

They  closed  the  Charge,  liiat  by  such  undu- 
tiful  Expressions  he  luid  injured  the  propriety 
of  the  Subject,  and  had  put  such  discontent 
upon  the  City,  that  they  were  the  less  willing 
upon  any  occasion  to  concur  for  the  advantage 
•f  the  king's  service. 

The  Lieutenant  replied, 

1.  That  though  all  the  Charge  were  in  the 
most  strict  and  rigid  way  or  sense  verified 
ngainst  him,'yet  he  could  not  conceive  by  what 
interpretntion  of  law  it  could  be  reached  home 
to  High-Treason :  and  to  that  common  objec- 
tion (that  the  Treason  was  not  individual,  but 
acciimnlative),  he  replied,  That  under  favour, 
he  thought,  talk  ins  in  that  manner  were  as 
much  as  to  say,  no  Treason  at  all.  Because,  1. 
That  neither  in  Statute  Law,  Common  Law, 
nor  Practice,  there  was  ever  till  this  time  heard 
jf  such  a  matter  as  accumulative  Treason,  or 
a  Treason  by  way  of  consequence;  but  that  It 
is  a  word  newly  coined  to  attend  a  charge  newly 
invented,  such  an  one  as  never  was  before.  2. 
rhat  Treason  was  a  thing  of  a  simple  and  spe- 
::ificative  nature,  and  therefore  could  not  be  so 
yy  accumulation :  but  either  must  be  so  in  some 
>r  either  of  the  Articles,  or  else  could  not  be 
io  at  all.  3.  He  did  conceive  that  it  was 
i^ainst  the  first  principles  of  nature,  and  false, 
I'll  at  an  heap  or  accumulation  should  be,  and 
lot  be,  of  homogeneous  thingis;  and  therefore 
hat  which  in  its  first  being  is  not  treasonable, 
jan  never  confer  to  make  up  an  accumulative 
reason.  Cumulus,  an  Heap  of  Grain,  so  call- 
•d,  because  every,  or  at  least  some  of  the  in- 
lividuals,  are  grain;  if  otherways,  an  heap 
t  may  be,  but  not  an  heap  of  grain.  Juat 
o,  perhaps,  these  Articles  may  make  up 
in  heap  of  felonies,  oppressions,  errors,  mis- 
lemeanors,  and  such  like  (and  to  the  thing 
tself  I  shall  give  an  answer,  when  under 
hnt  name  they  shall  be  charged  against  me) ; 
lul  they  c&n  no  ways  confer  to  the  making  up 
fXreason,  unless  some,  at  the  least,  beTreason 
3  tlie  individual. 


9.  That  the  Testimonies  brought  against  him 
were  all  of  them  single,  not  two  one  way;  and 
therefore'  could  not  make  faith  in  matter  ul' 
debt,  much  less  in  matter  of  life  and  death; 
yea,  that  it  was  against  the  statute  expressly, 
to  impeach  a  man  of  High  Trea&on  under  the 
evidence  of  two  famous  Witnesses,  much  less, 
to  adjudge  and  convince  him  upon  attestakioa 
of  one. 

5.  To  the  Lord  Treasurer's  Testimony,  he 
did  with  alMiis  heart  condescend  unto  it;  but 
upon  these  grounds  only.  That  there' was  % 
present  necessity  of  money  ;  that  all  the  Coun- 
cil-Board  had  so  voiced  with  him,  yea,  before 
himself,  and  he  always  thought  it  presumption 
in  a  man  not  to  follow  the  wiser  and  more  judi- 
cious :  atod  that  there  was  then  a  Sentence  of 
the  Star-Chamber  for  the  right  of  paying  Ship- 
Money.  For  his  part,  he  would  never  be  more 
prudent  than  his  teachers,  nor  give  judgment 
against  the  Judges.  And  therefore  hie  thought 
it  not  far  amiss  to  advise  the  king  for  the  col* 
lecting  of  that,  which  by  law  was  his  own,  in 
such  a  present  and  urgent  necessity.  And  al- 
though his  opinion  (aud  it  was  no  more)  had 
been  amiss,  he  hoped  that  though  in  case  of 
Religion,  being  attended  with  stubbornness  and 
pertinacy,  it  might  come  home  to  Heresy,  yet 
m  his  case  opinion  could  not  reach  so  far  aa 
Treason;  unlets  it  be  Treason  for  a  man  to 
speak  his  judgment  freely,  when  he  is  upon  his 
oath  to  do  the  same, 

4.  For  the  Words  about  fining,  he  had  al- 
ready acknowledged  them  in  his  general  An- 
swers to  be  true;  but  with  these  qualifici^ 
tions,  that  it  was  his  Opinion  only;  titat  it 
was  upon  the  refosat  (as  be  conceived)  of  a 
just  service  that  he  had  spoken  them,  by  no 
means  to  prejudice  the  citizens,  but  to  make 
them  the  more  quick  and  active  in  the  king's 
service ;  tlmt  no  ill  consequence  happened  upon 
them;  that  they  were  words  might  have  hten 
spared  indeed,  but  innocently,  though  suddenly 
spoken,  which  he  hoped  roi^t  proceed  from  a 
man  of  such  aliasty  and  incircumspect  humour 
as  himself,  (made  so  both  by  nature  and  lus 
much  infirmity  of  body)  without  an^  mind  at 
all  to  treason ;  and  that  if  all  cholenc  expres- 
sions of  that  nature  should  be  accounted  trea- 
sonable, there  would  be  more  suits  of  that  kind 
fly  up  and  down  Westmintser-Hall  than  com- 
mon-law. 

6.  To  those  Words  attested  by  the  Alder- 
man, he  positively  denied  them;  and  hoped 
they  should  never  rise  up  against  him  in  judg- 
ment, because  the  testimony  was  single,  and 
not  positive,  but  only  to  his  best  remembrance; 
and  that  it  was  exceeding  strange  that  no  man, 
neither  of  the  oouncil  or  any  other  alderman, 
were  so  quick  to  observe  them,  but  only  alderman 
Garway;  which  he  thought  sufficient  to  nullify 
that  tingle  testimony,  except  he  could  den  oo- 
strate  himself  to  have  some  rare  and  singmar 
faculty  of  liearing. 

la  the  close  he  desired  the  Lords,  from  his 
misfortune,  to  provide  for  their  own  safety,  and 
seriously  to  consider  what  a  way  was.cMked 
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Mt  (0  rQui  theffi  IxKb  in  Ibeir  l(v^  aD4  estntes, 
if  for  ever;  QpioiOD  given  in  Council,  or  Wor^s 
•<iddealy  or  hastilj  Bpoken,  thev  (wbo  inte  bom 
%o  wield  tlte  great  affiurs  of  the  kingdom)  sfcoqld 
he  arraigned  and  sentenced  as  traitors. 

Tben  they  went  to  the  3^  Article  apd 
charged  thu9: 

That  the  lord  Strafford,  having  by  his  wicked 
Advices  exhausted  the  king's  Treasary,  c|id 
aJao  counsel  him.  1.  To  iwhase  the  Coin  by 
an  allay  of  Copper-money.  S.  To  tei^e  upon 
ftil  the  Bullion  in  the  Mint.  8.  That  in  dis- 
course with  some  of  the  Aldermen  about  that 
busifiess,  he  had  said,  The  cjiy  was  moi;e  ready 
to  countenance  and  relieve  the  rebels  than  the 
king;  and  that  the  king  of  France  did  use  to 
IDAnage  such  businesses,  not  by  entreaties  or 
jnequekts,  but  by  sending  fot  th  his  commissaries. 
Co  uke  account  of  mens  estates,  accompanied 
frith  troops  of  hurses. 

The  Proofs  were : 

t.  Sir  Thonw  Edward*^  who  declared,  That 
,  M  discourse  with  the  lord  Strafford,  having  re- 
iponstrated  unto  him  that  their  goods  were 
ft i^  on  beyond  seas,  because  of  the  money 
^akeo  out  of  the  Mint,  he  told  him,  '  Th^  if 
*  the  Londoners  suffered  it,  it  was  deservedly, 
^  bei»ii8e  they  bad  refused  the  king  a  small 
'  Loan  of  Money  upon  gpod  securiiv ;  and  that 
^  he  thought  them  more  ready  to  help  the  rebc^ 
^  Ihan  the  kii:«.' 

2.  Mr.  PaSner  dedare<t  that  he  spake  some- 
Ifaiag  about  the  king  of  Franoe;  but  whether 
«rith  relation  to  England,  or  not,  he  did  not  r«- 
•cmber. 

S.  Sir  William  Parkiu  attested  in  the  same 
weeds ;  aad  withal,  that  the  ]or4  Cottjngton  was 
Chen  present,  aad  could  declare  the  whole  busi- 


4,  Sir  Balpk  Freeman  declared,  that  in  a 
discourse  with  the  lord  Strafford  he  luuf  said, 
that  the  servants  in  the  Mint-House  would  re- 
mote to  work  the  Copper-Money;  and  be  re- 
plied, '  That  then  it  were  well  to  send  those 
'  Servants  to  the  House  of  Correction.' 

They  dosed  the  Charge,  That  by  such  un- 
dotiful  Counsel  and  Words,  \^  had  given  more 
thao  suflicient  proof  of  his  design  and  purpose 
to  subdue  this  kingdom,  and  subvert  the  fuoda- 
mestal  iair  and  privileges  of  the  same. 

The  LieutemuH's  Reply: 

1.  That  he  expected  some  Proofs  about  the 
Ivro  first  particulars,  but  did  bear  of  none ;  and 
that  it  was  no  small  disadvaatage  to  hiip  .1^  he 
chamd  with  a  great  many  odious  criipies  by  a 
Book,  printed  and  flying  from  hand  to  hand 
itfaroMgh  the  whole  kingdom,  yet  when  tbey  came 
.to  prove,  there  should  be  no  auch  thing  laid 
.agaiost  bim. 

«.  AbouttheSpecches;  Heingeaw^ualycoo- 
fasaad,  that  some  soch  thing  miaht  perhaps  have 
esoa^  the  door  of  his  lips,  when  he  saw  thieir 
iMckwanAaess  to  his  majesty's  service;  and  as 
the  times  were  then  ceoditioned,  Us  did  not 
think  it  asuch  amiss  to  call  that  Faoci^^  by  the 
name  of  Rebels;  but  he  dbougbt  h^  had  abun- 
dantly fitiiM  ^  thul  ^•►s^  (if  it  ;v«s  a^) 


at  York  t  For  iH^Tittg  understood  t|ias«,  that 
the  city  of  Ixipdqn  were  willing  to  make  a  t«aa 
of  moqcy,  he  there,  be(bre  the  great  council  of 
the  pfers,  expressed  himself  to  thissena^  *  That 

*  the  Londoners  had  sufficiendy  made  op  aii 

*  their  delays  hitherto  by  their  act;  that  the 

*  king  was  obliged  to  their  farwardaess ;  atid 

*  that  he  hifpself  should  hf  as  i^eady  to  serve 

*  them  as  any  poor  geptlenuin  in  ^ogland.* 
About  the  other  Words,  he  said,  That  bet^g  m 
oooliereace  with  some  of  the  Londonera,  ihen 
came  at  that  time  to  his  l^nds '  a  Letter  fros 
the  earl  of  Leicester,  then  at  Pauis,  whcrsia 
were  the  Gazettes  inclosed,  reporting  that  the 
Cardinal  had  given  some  such  Order,  as  to 
levy  Money  by  forces.  This  he  said,  he  oolj 
told  the  lord  Cottingion  standing  by,  withoai 
the  least  application  or  intentiun  couoeroiaf; 
the  English  afiairs.  Cottingtoa  being  examined 
upon  this,  declared  the  same  in  the  same  oaaaiicr. 

3.  To  sir  Ralph  Freeman,  he  said,  That  his 
testimony  did  not  concern  the  Chai^  at  aU ; 
nor  did  he  iliink  any  thing  amiss  in  it,  thc»qgji 
he  had  said  it:  If  the  servants  of  the  Mint  re- 
fused to  work  according  to  directions,  they  dal 
deserve  the  House  of  Correction ;  nor  was  x 
treasonable  to  say,  the  king  might  oae  that 
house  for  the  correction  of  his  servants,  as  well 
as  any  man  in  the  city  for  theirs. 

4.  He  said  that  there  was  no  great  likelihood 
that  he  had  committed  real  acts  of  Treasoa, 
when  his  adverse  party  was  content  to  tnfle 
away  so  much  time  about  Words ;  neither  was 
there  any  treason  in  them,  thou^  they  had 
been  fully  verified :  and  therefore  m  that  (asia 
all  other  Articles)  he  reserved  a  power  for  aii 
counsel  to  dispute  in  matter  of  law. 

Theywent  to  the  27th  Article,  and  charjpd 
thus :  That  immediately  after  his  appointmeat 
to  be  Lord-Lieutenant  of  the  Army  bore  in  Eng- 
land, he  shewed  what  principles  of  Arbitral; 
Government  lurked  within  his  bosum ;  for  b/ 
his  own  immediate  authority,  without  aad 
against  law,  he  had  laid  an  impost  of  nsoocy 
upon  the  king's  subjects.  Wliere  they  mancioa 
three  Particulars: 

1.  That  he  bad  imposed  8d.  ptr  diam  upon 
the  county  of  York,  for  entertaining  the  Trained- 
Bands  there  one  whole  month.— .9.  That  he 
had  sent  out  Warrants  for  collecting  the  same, 
and  threatened  to  imprison  such  as  should  re- 
fuse to  pav.— 3.  That  he  said,  That  it  was  a 
crime  nigb  to  the  crime  of  UIgb-Treason,  not 
to  pay  the  same. — 4.  They  added.  That  in  bis 
general  Replies  he  bad  brought  two  things  for 
his  Defence:  1.  That  this  money  was  treciy 
apd  voltmtarily  offered  by  those  in  Vorkshirt. 
9.  TThat  the  Great  Council  of  the  peers  had 
notice  of  the  same. 

.  To  the  first  they  answered.  That  a  Pedtioo 
was  indeed  preferred  by  the  Yorkshire  mea, 
and  a  monir s  pay  ofierad ;  but  that  the  lord 
Straf ord  had  refused  to  present  the  san^}  nnoa 
this  eaceptioB  only.  Because  in  the  same  they 
had  petitioned  for  a  Parliament :  whereby  be 
evidently  declared  what  little  inclinflioa  heh«i 
to  that  way. 
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To  tfatt  netondy  Tbev  ■pt>eftled  to  all  the  Idrds 
present,  whether  iihysach  ordfer  did  pass  be- 
fore the  codntil  of  the  peers  at  York. 

The  Proofs  wetfe;  1.  A  Warrant  Usned  by 
col.  Pennyman  for  this  money,  and  another  by 
sir  Edivard  Osborne. — 2.  Sir^  John  Burrows, 
who  declared  that  he  was  Clerk  to  the  Great 
Council,  but  did  remember  of  no  Order ;  and 
tvithal  added,  that  it  might  have  passed  at  that 
time  when  he  attended  at  Rippon. — 3.  Mr. 
Dunston,  who  declared  that  he  had  known 
that  nw>ney  alevied  by  some  musqueteers. — 4. 
By  sir  William  Ingram,  who  declared  that  be 
had  heard  the  Lieutenant  say,  *  That  to  Refuse 

*  the  same,  came  nigh  to  the  crime  of  Uigh- 

*  Treason.' 

They  concluded  the  Chaise,  That  by  these 
Particulars  it  was  mora  than  evident  what  un- 
happy purpose  and  traitorous  designs  he  had  to 
subdue  this  kingdom,  and  subvert  the  funda- 
mental laws  and  privilefi^es. 

The  Earl  replied,  First,  to  the  Petition,  That 
it  was  true,  a  Petition  was  drawn  up  by  the 
Yorkshire  Gentlemen ;  and  as  true,  that  he  had 
refused  to  present  the  same,  because  of  that 
douse  about  the  parliament.  Dut  the  matter 
was  thus  :  At  his  majesty's  coming  to  York,  it 
was  thought  necessary  for  the  Defence  of  that 
Coantry,  to  keep  the  Trained-Bands  on  foot, 
because  the  enemy  was  upon  the  Borders;  and 
therefore  the  ting  directed  him  to  write  to  all 
the  freeholders  in  Yorkshire,  to  see  what  they 
would  do  for  their  own  defence. 

Tlie  time  and  place  were  designed  by  the 
kin^ ;  but  the  night  before  the  meeting,  a  small 
number  convened,  and  in  a  private  and  factious 
way  did  draw  up  that  Petition.  Upon  the 
morrow,  at  their  appointed  Dyet,  in  presence 
of  the  whole  naraber,  the  Petition  was  present- 
ed to  him  ;  where  he  did  advise  them  to  leave 
out  that  Clause,  and  that  because  he  knew  the 
kioL',  out  of  his  own  gracious  disposition,  had 
intended  to  call  a  Parliament,  which  he  desired 
hliould  rather  be  freely  done,  than  upon  the 
constraint  and  importunity  of  Petitions:  More- 
over, it  would  seem  a  mercenary  thing  in  them, 
at  one  and  the  same  time  to  offer  a  Benevo- 
lence, and  withal  to  petition  for  his  favour. 
Upon  this  Ilemonstrance,  they  were  all  willing 
to  rcdal  the  Petition,  and  directed  him  bv  word 
of  mouth  to  offer  unco  tl)e  king  tlie  montn^s  pay 
in  tlieir  names;  which  he  did  accordingly  in 
the  presence  of  forty  of  them,  to  their  no  small 
ad\'anta£e. 

This  he  proved  by  sir  William  Pemiyman, 
5«ir  Paul  Neal6,  sir  George  Weniwotth,  sir 
William  Savile,  sir  Thomas  Danby,  who  all  of 
them  declared  as  much  in  iCmp)e  terms ;  and 
withal  added,  That  nothing  was  done  upon 
better  grouhds  of  necessity  and  obedience  than 
the  offer  of  that  Money,  and  that  they  never 
had  heard  any  man  grudge  against  it  to  this 
lime. 

For  the  Second,  about  the  Council  of  Peers, 
he  atledeed,  that  he  never  made  mention  of  any 
Order  of  theirs ;  but  he  remembered  Very  well  it 
was  twice  propounded  befare  them,  that  the 


king  had  apphQt^d  it  at  that  time  k  juSt  and 
necessary  act,  and  uotie  of  the  CoUucif  had 
contradicted  it ;  vrhich  he  conceived  as  a  tacit 
approbation,  and  an  order  in  equivalence.—^ 
But  though  that  had  not  been,  yet  there  wai 
nothing  done  in  the  business,  but  at  tbe  special 
desires  of  the  gentlemen  themselves,  and  for 
their  necessary  defence  and  protection ;  yea, 
though  he  bad  done  it  by  himself  alone,  yet  he 
conceived  he  had  so  much  power  by  his  com*« 
mission  (causi^  the  commission  to  that  efibct 
to  be  read.)  'Hiat  albeit  be  should  mistake  hit 
commission,  and  do  some  inferior  act  beyond 
it,  (because  military  proceedings  are  notalwan 
warranted  by  the  common  law)  yet  it  shottld 
not  be  imputed  as  an  act  of  treason  to  him. 
(^nd  to  this  effect  he  read  a  Statute  7  Hen.  3.) 

To  the  Proofs :  1.  Col.  Pennyman's  Warrant, 
or  sir  Edward  Osbome*s,  it  nothing  coneerned 
him;  and  he  doubted  not  but  these  worthy 
gentlemen  could  justify  their  own  act,  and  that 
he  had  enough  to  do  to  answer  his  own  misde* 
meanours. — 2.  For  sir  John  Burrowes,  he  was 
at  Rippon  when  the  proposition  was  made.-^S. ' 
That  as  the  Warrant,  so  neither  the  execution, 
troubled  him  at  all.— 4.  For  sir  William  Ingram, 
he  Was  but  a  single  testimony,  and  that  such  an 
one  too,  as  he  could  produce  an  Evidence  to 
testify  he  had  mistaken  himself  in  his  testimonjf 
upon  oatfa^  if  it  were  not  to  disadvantage  the 
gentleman. 

He  concluded,  That  he  had  done  nothing  ill 
that  business  but  upon  the  Petition  of  that 
county,  the  king's  special  command,  tbe  con- 
nivance at  least  of  the  Great  Council,  and  upon 
a  present  necessity,  for  the  defence  and  safety 
of  the  county. — And  so  much  for  Wednesday. 

April  8. 

Upon  Thursday  the  Committee  for  the 
Charge  declared  ttiat  they  had  done  with  all 
the  Articles,  and  were  content  to  wave  the 
last,  for  reasons  best  known  to  themselves  i 
only  sir  Walter  Earle  added.  That  he  had 
some  obsen-ations  to  bring  fortfi  upon  the  $2d 
Article,  which  he  conceited  might  do  much  to 
prove  the  earl  of  Strafford's  designs  for  landing 
the  Irish  forces  in  England  *    And  they  were, 

♦  "  The  seven  fast  Articles,"  says  Whitlock, 
Memorials,  p.  40,  **  opon  the  which  Whit- 
lock  was  appointed  to  manage  the  Evidence, 
were  matters  of  very  high  nature ;  and  some  or 
them,  particularly  tlie  24th  Article,  relating  to 
the  design  of  bringing  over  the  Army  in  Ireland 
into  Scotland,  and  so  to  England  to  reduce  this 
kingdom.  WhiUock  having  spoken  with  sir 
Henry  Vane  the  elder,  and  witji  the  other  wit- 
nesses to  the  34 th  Article,  and  finding  that 
their  testimony  would  not  make  good  the  mat- 
ter of  that  Article,  thought  it  not  honourable 
for  the  House  of  Commons  to  proceed  upon  an 
Article  wliereof  they  could  not  make  a  clear 
Proof,  and  thereupon  proposed  it  to  the  Com- 
mhtee  to  omh  that  Article  in  )iis  proceedings. 
The  Committee  were  of  the  same  opinion,  ^t 
upOB  sir  Wmltcr  Earle'i  imdcttakiog  to  manage 


1455]    STATE  TRIALS,  10  Charles  L  1640 — Trial  tf  ike  Earl  qf  Strqford,   [U;^ 


■  1.  Thai  in  his  commituon  be  had  power  to 
land  I  hem  in  Wales,  or  in  any  part  uf  England, 
or  ia  Scociand  ;  which  were  altogether  ftuper- 
(luuu9,  unless  there  had  been  some  purpose  for 
the  same.  2.  That  within  two  days  before  the 
date  of  the  Commission,  letters  were  sent  to 
the  lord  BridKCwaier  and  Pembroke  from  sir 
Francis  W  indehauL,  to  assist  the  earl  of  Wor- 
cester in  levying  forces  for  the  king's  service ; 
and  these  might  be  supposed  to  have  intended 
a  joining  with  the  Irish.  3.  That  the  lord 
Konelagh,  at  the  ^ai^ing  of  the  Irish  Army,  did 
fear  such  a  dc&ign  as  this.  4.  That  the  town 
of  Ay  re  in  Scutlund,  where  the  lord  Stratford' 
pretended  he  would  land  those  forces,  was  for- 
tified with  a  bulwark,  a  garrison,  and  block- 
house, which  would  prohibit  landing  there; 
and  the  eiu*l  of  Argyle  s  Bounds  were  divided 
thence  by  the  sea,  and  that  the  bar  or  entry 
into  the  town  was  very  dangerous  and  shallow. 
The  Proofs  were  ooly  tlie  reading  of  tlje 
Commission  granted  to  the  lord  Straftbrd. 
.  Tlie  Lieutenant  replied,  1.  Thiit  Us  Com- 
mission was  the  same  verbatim  with  Northum- 
berland's for  Enj^land,  and  that  it  was  drawn 
up  by  the  Council-Board  here,  and  sent  over 
unto  him ;  so  no  more  desi^  in  him  than  in 
the  gentlemen  of  the  English  army,  nor  no 
larger  than  that  was  put  upon  him.  2.  That 
this  was  the  first  time  he  beard  of  any  such 

it,  they  left  tliat  Article  to  him,  upon  which 
\V hillock,  after  he  had  enforced  the  Evidence 
upon  the  23rd  Article,  sal©  down :  and  sir 
VValier  Earlc,  with  much  gravity  and  confi- 
dence, bet^an  to  aggra\'ate  the  matters  in  the 
24th  Article,  and  the  dannernus  consequence 
and  high  crime  in  it,  and  called  forth  the  Wit- 
oesscs  to  prove  the  particulars  v  hich  he  had  at 
length  opened.  Some  of  the  Witnesses  were 
not  in  England ;  those  of  them  who  came  in 
being  sworn,  spake  little^to  the  purpose,  and 
did  not  prove  the  matter  at  all  of  that  Article, 
upon  which  the  knight  was  very  blank  and  out 
of  countenance.  But  the  earl  of  Strafford,  who 
lost  no  advantage  of  his  Defence,  rising  up  from 
h'la  scat  made  a  low  obeysance  (as  he  was  used 
to  do)  to  the  Lords,,  and  spake  to  this  cfiect : 

*  My  lords;  I  am  a  poor  gentleman,  a  prisoner 

*  at  the-  bar,   against  whom  several  persons 

*  learned  in  the  laws,  and  of  great  ability  fur 
'  pleading,  and  strength  of  reason,  and'  other 
'  tioble  persons  of  great  ports  and  eloquence, 
'  have  enforced  the  particular  matters  of  my 

*  Gharee ;  and  I  had  well  hoped  they  had  been 
'  drawmg  towards  an  end.  But  now,  my  lords, 
'  a  new  and  great  pleader  sets  upon  me,  tired 
'  out  before,  and  tiiis  noble  kniglit  hath  laid  a 
'  heavy  burden  indeed  upon  my  shoulders :  he 
'  hath  opened  more  heinous  crimes  against  me 
'  than  ail  those  gentlemen  who  have  gone  be- 
'  fore.  The  learned  gentleman  who  urged 
'  the  matters  of  the  last  Article  against  me, 
'  when  he  came  to  this  24th  Article,  sate  down 

*  and  seemed  to  decline  it,  and  yet  he  left 

*  nothing  material  which  was  nut  urged  home 

*  by  hiur.    But  this  noble  knight  goes  beyond 


Letters,  nor  did  they  concern  hin  utore  than 
any  of  the  house.  S,  That  he  was  not  bouod 
to  purge  the  lordRanelagh  from  all  hisfcars, 
and  that  he  had  his  own  fears  too,  which  G<A 
forbid  should  \te  evidence  of  Treason  against 
any  man  whatsoever  i  4.  That  it  seemed  the 
gentleman  bad  better  infortnation  from  that 
kingdom  than  himself;  yet  he  would  uot  be 
confident  to  say,  at  Ay  re  there  was  never  sucL 
a  thing  as  a  bhick'house  or  garrison.  But  to 
remove  all  scruples,  (for  imleed  the  road  or 
hmding-place  is  not  there  safe)  he  declared 
that  it  was  his  intention  to  have  landed  somf 
miles  above  Ay  re,  and  made  ooly  his  magazine 
of  that  town. — To  the  earl  of  Argyle's  Bounds, 
he  hoped  the  gentleman  knew  they  came  not 
on  foot  eut  of  Ireland,  but  had  ^hips  to  waft 
and  transport  themselves,  and  that  oneofhii 
prime  houses  (iiosneih)  was  within  some  fcv 
miles  of  the  same  Frith. 

Tlie  lord  Digby  fii\ding  sir  Walter  Earle  on 
ground,  did  handsomely  bring  him  oflT,  mid  to.<i 
the  lords.  That  all  their  Proofs  for  that  Artic:^ 
were  not  yet  ready,  and  that  tliis  was  a  supe.- 
fetation  only  of  the  Charge;  and  that  io  such 
a  business  as  the  plotting  of  Treason,  thiy 
must  be  content  sometimes  ^ith  dark  probbh 
lities. 

Then  Mr.  Glyn  desired  the  L'cutcnant  to  re- 
sume his  Defouce,  that  they  might  give  a  repe- 


*  all,  and,  indeed,  beyoud  the  Article  itself,  ol»- 

*  serving  things  not  contained  in  it,  and  imyf^ 

*  sible  to  be :  and  could  he  have  proved  thiv 
'  it  had  been  truly  a  miracle  But  I  bumllv 
'  beg  your  lord&hips  pardon,  I  am  not  «i!U; 

*  Ut  spend  any  of  your  time  impertinenilv ;  I 

*  shall  only   say   this,   that  wliere  uathini;  :s 

*  proved  against  me,  I  know  your  lordjl.:^'S 
'  great  wisdom  and  justice  will  expect  no  d^ 

*  fence  from  me.*  After  the  Earl  wa^  Mte 
down,  the  lord  Digby  stood  up,  and  in  a  ury 
witty  rhetorical  speech  took  off  sir  VVulttr 
Earle,  desired  their  lordships  to  pass  hjr  a  mis- 
take, that  this  Article  was  not  intended  forprv 
secution,  as  might  appear  by  the  ucntltnu  ■'* 
declining  of  it  who  manaf^cd  the  former.  !!« 
moved  that  this  24th  Article  might  be  omvti 
and  their  lordships  not  to  receive  any  furiwr 
trouble  in  the  urging  of  it  or  defence  to  it,  »f»4 
that  tliey  would  be  pleased  to  look  upon  nbn 
that  noble  knight  had  said  but  .is  a  supen'^»- 
tation.  After  the  lord  Digby  had  sp*)ken, 
Whitlock  presently  rose  up,  and  (after  the  l"rJ' 
had  done  smiling)  he  proceeded  with  the  Cj:. 
Article.  The  queen  was  present  at  the  trial; 
enquired  who  that  knight  was  whom  the  lord 
Digby  relieved  ?  And  being  told  his  name  •»« 
sir  Walter  Earle,  she  said,  •  that  water-dog  did 

*  bark  but  not  bite,  but  the  rest  did  bite  dost. 
The  earl  of  Strafford  speaking  of  the  Committer 
who  managed  the  Evidence  against  him,  wi 
particularly  of  the  lawyers,  said  to  a  pn»a'< 
friend,  that  Glynne  and  Maynard  used  lum  I»« 
advocates,  but  Palmer  and  Whitlock  used  hjffl 
like  gentlemen,  and  yet  left  out  DOthing  ttat*- 
rial  to  be  urged  against  faim.'' 
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tition  of  their  Charge,  and  so  dose  tKe  process 
so  far  as  concerned  the  Matter  of  Fact. 

He  replied,  That  iu  this  case  all  slackness  is 
speed  enough;  the  matter  tourhcd  him  nar- 
rowly, even  in  his  life  and  estate,  yea,  in  that 
which  he  esteemed  above  them  both,  hi^  ho- 
nour and  posterity ;  and  tlierefbre  he  confessed 
he  had  no  desire  to  ride  post  in  such  a  busi- 
ness. That  he  knew  the  Gentlemen  of  the 
Bar,  if  they  were  in  his  case,  would  think  the 
tirne  little  enough,  except  their  more  able  judg- 
ments could  sooner  dispatch  the  matter  in 
band;  and  therefore  he  humbly  in  treated,  that 
that  da^r  might  be  granted  to  him  for  strength- 
ening himself,  and  recollecting  his  thoughts 
and  spirits,  and  to-morrow  he  would  be  ready 
with  his  last  Replies  for  himself:  which,  afler 
a  little  ceremony  and  contestation,  was  condes- 
cended unto  by  tho  house  of  commons. 
April  9. 
Upon  Friday  morning,  about  eight  o*c|ock, 
the  Lieutenant  of  the  Tower  and  my  lord's 
chambef-groc»m  came  to  the  Hall,  and  ^ave  in- 
fbrination  to  the  house  upon  oath.  That  the 
lord  Strafford  was  taken  with  an  exceeding 
great  pain,  and  fit  of  the  stone,  and  could  not 
upon  any  condition  stir  out  of  his  bed. 

Mr.  Glyn  replied.  That  it  was  a  token  of 
his  wilfulness,  not  his  weakness,  that  he  had 
not  sent  a  doctor  to  testify  the  same. 

The  Lord  Steward  made  answer,  That  a 
doctor  could  not  be  had,  perhaps,  so  soon  in  a 
morning ;  nor  was  it  possible  it^t  any  physician 
to  give  a  certain  judgment  concerning  a  man's 
disability  by  the  stone,  because  there  is  no  out> 
ward  symptoms  that  appear. 

Mr.  Qljfn  excepted.  That  if  he  did  not  ap- 
pear upon  Saturday  morning,  he  should  lose 
the  privilege  to  speak  in  his  own  Defence  after- 
wards, and  they  permitted  to  proceed. 

The  Lord  Steward  replied.  That  the  lords 
h«d  appointed  four  of  thefr  number  to  go  to 
the  Tower,  and  learn  the  just  cause  of  his  stay ; 
and  if  by  any  means  he  were  able,  he  should 
be  obliged  to  come  then ;  if  not,  humanity  and 
common  eouity  would  excuse  him. 

In  the  afternoon  it  was  reported  that  he  was 
dead ;  of  which  there  can  be  no  better  reason 
given  than  the  humour  and  genius  of  the  times, 
that  dally  with  nothing  oftener  than  untruths 
and  calumnies:  and  certainly  there  are  many 
inen  of  shallow  understandings  and  weak  affec- 
tions, who  either  will  not,  or  cannot  understand 
the  gentleman's  worth ;  but  out  of  fearful  and 
needless  apprehensions. are  so  desirous  to  hear 
of  his  ruin  any  way,  that  their  busy  tongues 
ivtU  dare  to  anticipate  the  stroke  of  justice. 

Mr.  Glyn  proffers  new  Proofs  concerning  the 
two-and-twcntieth  Article. 

April  lO.* 
Upon  Saturday  morning,  he  presented  him- 


*  This  day  an  affair  of  the  utmost  conse- 
quence to  the  Earl  of  Strafford,  since  it  cost  him 
jiis  lite,  came  before  the  Commons.  Prepara- 
tory to  it,  the  doors  of  the  house  wer«  ordered 
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self  at  the  bar,  where  he  expected  nothing  but 
repetitions  of  C]iar|;es  and  Defences;  but  mean 
while  Mr.  Glyn  proffers  some  new  Proofs  con- 
cerning the  22d  Article,  which  the  noble  lord 
refused,  allei^ing  the  process  was  closed.  Mr, 
Glyii  answered,  Tlie  process  is  not  closed,  as 
long  as  the  business  stiuids  unrepealed;  and 

to  be  shut,  the  key  brought  up,  and  none  to  go 
out  without  leave:  then  Mr.  Glynn  reported 
from  the  committee  in  the  Earl  of  Strafford's 
Cause,  That  they  had  some  furtlier  e\-ideiice  to 
corroborate  the  latter  part  of  the  23r(i  Article 
against  him:  thereupon  sir  Henry  Vane,  tha 
younger,  and  Mr.  Pyin,  were  enjoined  by  the 
house  to  declare  their  whole  knowledge  con-i 
cerning  the  matters  contained  in  that  Artitf^f 
against  the  Ear!,  and  liow  and  by  what  mean» 
they  came  by  it.  When  they  had  done  this,  a 
Paper  was  produced  by  Mr.  Pym,  artd  so  much' 
of  It  read  by  him  as  concerned  rheEarl  of  Straf-* 
ford,  but  afterwards  he  was  ordered  to  read  it 
all.  Notice  being  then  given  that  a  Message ' 
from  the  lords  waited  at  the  door,  they  were* 
ordered  to  be  called  in;  but  all  the  members  to 
keep  their  seats,  and  none  to  stir  out  ^ittiour 
leave. — The  further  Examinatidh  of  this  busi- 
ness 'S  left  short  in  'the  Journal*  ;*  it  \i  6nl)<said* 
there,  That  the  Treasurer,  sir  IleniT'^'ane,  vfrus 
enjoined  by  the  house  to  answer,  \Vhether'ho^ 
did  take  any  Notes  to  the  eflfect  of  those  Notes, 
already  read,' at  what  time,  and  kpon  what  oo*^ 
casion?  The  Answer  is  omitted;  and  this  Ts  «ll, 
which  is  said,  therein,  at  this  time. — In  a  mai-gi- 
nal  note  of  the  printed  Journals,  we  are  told,  ' 

•  That  this  Paper  was  a  Copy  of  Notes,  taken, 

*  at  a  Giunto  of  the  privy  council,  for  the  Scots^ 
<  afliairs,  about  the  5th  of  May  last.'  Commons 
Journals,  vol.  2,  p.  118. 

April  12.  Heads  of  a  Conference  to  be  de* 
sired  with  the  lords  were  argued  in  the  house. 
"  1st,  A  Narrative  of  the  Evidence  mentioned 
on  Saturday  last,  to  which  ti^o  members  of  this' 
house  were  ready  to  depose.  2ndly,  That  the 
house  having  taken  it  into  consideration,  did 
conceive  it  very  material ;  but,  ib  regard  6f  the 
danger  and  distractions  of  the  present  times, ' 
and  that  much  time  may  be  spent  in  the  debate 
touching  the  aJinittiiig  of"  this  Evidence,  they  ^ 
resolve  to  come  to  p  general  reply,  setting  aside 
that  evidence  for  this  time,  &c.  3rdly;  That 
upon  occasion  of  discovery  of  tljis  Evidence,  a 
Paper  was  read  in  the  house  whereby  it  did  ap- 
pear, that  at  the  same  time  the  dangerous  w'ords 
*T«ere  spoken  by  \\\e  cail  of  Strafford,  touching 
the  bringing  tlie  Irish  army  into  England,  other 
words  were  then  spoken  by  two  others,  then 
present,  decyphered  by  these  letters,  L.  Arcfu 
L.  Colt,  (by  which  we  conceive  is  meant  the 
lord  archbishop  of  Canterbury  and  lord  Cot- 
tington)  very  lull  of  pernicious  counsels  to  the 
kiug,  and  slander  to  the  commons  asseml  led  in 
iheliist  parliament,  as  would  appear  by  the  Pa- 
per,  if  their  lordships  would  please  to  have  it , 
read,  which  the  committee  is  commanded  to 
read,  and  leave  it  to  their  consideration*:  and  to 
desire  their  lordships  will  take  some  course  that 
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that  it  did  noi  become  a  prisoner  at  the  bar  to  .  no  more  should  the  lord  Sfraffnrd;  but  if  thej 
prescribe  a  method  uf  proceeding  to  the  house    did,  that  he  might  pitch  upon  any  one  Article 


of  commons  in  I;  ngland, 

It  was  answered  by  the  Lord  Lieutenant, 
That  he  thought  it  stood  him  in  hutid  as  neady 
to  maintain  his  life,  as  it  did  any  to  pursue  him 
for  it;  }-et  he  was  willing  they  should  bring  in 
new  Proofs,  provided  that  he  might  have  time 


as  he  pleased.* 

The  House  of  Commons  presently  (fecUned 
all  other  Articles,  and  conceived  the  Order  ex- 
pressly for  them,  restraining  liim  from  all  other 
Articles,  except  that  only. 

He  conceived  the  Order  was  for  him,  and 


to  make  new  Keplit  s,  and  withal  use  some  new    said,  That  seeing  tliey  had  picked  out  their  Ar 

iVitnesses  in  some  Articles  that  couceiu^i  his  *  '"*'"  *'  *  ""  '^ ~*'' 

justification. 

The  lord  Newark,^upon  these  motions,  de- 
sired the  house  might  be  adjourned-:  alter  two 
bours  stay,  and  a  hot  conflict  among  the  Lord?, 
tl»ey  returned,  and  the  Lord  Steward  com- 
luanded  the  Order  to  be  read,  which  consisted 
of  two  Ai  tides: 

1.  **  l^hat  as  it  was  granted  unto  rhem  to 
bring  in  Proofs  concerning  tlie  23d  Article,  so 
U  was  to  the  lord  StraBord  to  make  his  Re- 
plies, and  use  his  Witness  concerning  the  same. 

J.  "  That  if  they  went  to  no  more  Articles, 


it  may  be  duly  esiamlned  by  whom  these  words 
Were  spoken,  that  there  might  be  some  further 
^roceeding!^  to  prevent  the  dangers  that  may 
ensue  thereupon ;  and  that  these  counsels  may 
"be  looked  into,  and  searched  to  the  bottom.^' 

The  Conference  being  held,  as  was  desired, 
|Ir.  Gh»n  reported  to  the  house, '  That  the 

*  Lord  Steward  did  speak  for  the  rest  of  the 

*  lords ;  and  told  them,  that  the  lords  had 
'  agreed  this  house  may  proceed  as  forraeriy  was 

*  intended,  before  the  ofifer  of  further  Evidtnce 

*  was  proposed :  the  lord  Strafford  to  recollect 
'his  Evidence    £!rst,  and,    that  'being  done, 

*  the  members  of  the  "house  of  commons  to 
'  state  theirs.     AH  this  to  be  ended  to-morrow 

*  morning ;   of  wiiich  they  would  give  the  earl 

*  of  Strafford  notice/ 

Mr.  Whitlock  infonns  us,  That  the  next  day, 
April  13,  the  E^arl  heia^  brouj^ht  to  Westraiu- 
•tec,  and  both  housesT)eing  met,  the  Notes  «ere 
openly  read  :  the  title  of  them  was,  "  ?Jo  Dan- 
'*  ger  of  a  War  with  Scotland,  if  offensive,  not 
•^  defensive."  Then  followed  the  Opinions  in- 
terlocutory. 
*  K.  C.  [King  Charles.]     '  How  can  we  un- 

*  dertake  an  offensive  war,  if  we  have  no  more 
^  money  ?' 

L.  L.  Ir.  [Lord  Lieutenant  of  Ireland,  Earl 
^f  Strafford.]    *  Bqrrow  of  the  city  100,000/. ; 

*  go  on  vigorously  to  levy  Ship  Money  ;    your 

*  majesty  having  tried  the  affection  of  your  peo- 
'  pie,  you  are  absolved  and  loose  from  all  rule 
^  of  government,  and  to  do  what  power  will  nd- 

*  mit.     Your  majesty  having  tried  all  ways,  and 

*  being  refused,  shall  be  acquit  te<l  before  God 
'  and  man  :  and  you  have  an  army  in  Ireland, 

*  that  you  may  employ  to  reduce  this  kingdom 

*  to  obedience :  for  I  am  confident  the  Scots 
'  cannot  hold  out  five  nxonths." 

L.  Arch.  [Laud.]      *  You    have    tried    all 

*  ways,  and  ha\e  always  been  denied,  it  is  now 

*  lawful  to  take  ir  by  force.* 

L.    Cot.   [CottinKton.l      *  Leagues   abroad 
'  there  may  be  made  for  the  defence  of  the  king- 


tide,  it  w  as  agamst  all  common  equity  to  tie 
up  his  bands*  and  nut  admit  of  a  common  rule 
for  them  both.  They  replied.  That  when  ttte 
Article  was  canvassed,  they  reserved  Witacssei 
tdl  another  time.  He  answered,  That  he  had 
done  the  same  upon  every  Article.  They  re- 
plied. That  the  house  had  refused  his  Reser- 
vation. He  answered,  Kor  had  they  passed 
an  order  for  theirs. 

Upon  this  new  contestation  the  House  ros« 
again,  And  was  adjourned.  It  is  sup|)<»sed  tiiac 
the  House  of  Commons  had  the  better  grooad, 
b^calb'e  tliey  had  particulnriy  named  ibeir  Wii^ 

*  dom :  the  lower  house  are  weary  of  the  king 
^  anrf  church:  all  ways  shall  be  just  to  rai^e 
<  money  by,  m  this  inevitable  necestsity,  and  ars' 

*  to  he  used,  being  lawful.' 

L.  Arch.  '  For  iin  o0ensive,  not  any  defen« 
'  sive  war.' 

Lu  L.  If.  '  The  town  is  full  of  lords,  put  tbe 
'  Commission  of  Array  on  foot,  and  if  aoj  of 
'  them  5tic  wjB  will  make  tliem  smart' 

Mr.  Whiibck  proceeds  to  tell  us,  <<Tbat  tbe 
foregoing  P^per,  of  so  great  consequence,  wss 
missing  at  the  Committee ;  and,  by  the  Earli 
Answer,  it  was  supposed  he  bad  seen  it,  sod 
that  it  was  conveyed  to  hiui  (Mr.  W.)  by  soine 
of  die  Commiuee :  that  he,  being  in  the  Ctoir, 
and  having  the  chaise  and  custody  of  ail  tbe 
Papers,  was  suspected  more  thun  others  to  have 
acted  this  piece  of  treachery."  He  adds, "  That 
great  inquiry  and  search  was  made  for  tbe  Pa- 
per, but  It  could  not'  then  he  found.  He  told 
them  when  it  was  missing ;  and  that  tmong&c 
such  a  multitude  of  Papers  as  he  had  in  bis  cos- 
tody,  it  was  not  easy  to  see  that  he  had  then  all 
again,  when  they  were  brought  forth,.or  aaj  ot 
them  called  for :  that  he  never  shewed  Uiis 
Paper  to  any  but  the  Committee,  and  knew  not 
who  had  it,  or  what  wa»  become  of  it ;  nor  did 
convey  it,  or  know  of  any  that  had  conveyed  it 
away.  But  this  would  not  serve;  the  Irause 
was  acquainted  with  the  missing  of  the  Paper, 
and  they  ordered, '  That  every  one  of  theCom- 
'  mittee  should  make  a  solemn  protestation  ia 

*  the  house,  that  they  did  not  convey  it  away, 

*  nor  knew  what  was  become  of  it.*  All  of 
them  made  this  protestation,  and  the  lord  Dig* 
by  with  more  earnestness  and  deeper  impreca- 
tions than  any  of  the  rest ;  yet  afterwards,  at 
the  Battle  of  Naseby,  the  King's  Cabinet  l>eios 
taken,  amont;  the  papers  in  it  was  a  copy  of  ihese 
Notes,  under  the  ford  Digby's  hand ;  whereby 
Whitlock  was  cleared,  and  the  conveyer  of  the 
Paper  to  the  king,  and  from  him  to  the  E-trl  of 
Strafford,  was  fully  dibcovered."  See  «  Cobb. 
Pari  Hist.  711. 
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nesscs  in  t"h6ir  Reservation,  (he  lord  Strgfford 
not  so ;  ihey  pressed  but  one  Article,  he  many. 
But  such  wsis  the  pleasure  of  the  Lords,  that 
though  the  matter  did  not  deserve  to  be  much 
stood  upon,  yet  after  two  hours  vehement  agi- 
tation of  the  business  in  the  Upper  House,  they 
returned,  and  the  Order  was  m  favour  to  this 
eifect: 

1.  That  both  of  them  should  wave  their  new 
Proofs,  and  ^o  immediately  to  that  which  fol- 
lows'. 2.  If  they  would  not  do  so,  the  Lords 
conceived  themselres  common  Judges  to  both, 
and  therefore  would  not  deny  Strafford  the  li- 
berty of  pitching  upon  what  Article  be  pleased, 
as  they  had  done.  3.  That  both  of  them  should 
name  their  Witnesses  at  the  bar  instantly. 

The  Codimons  were  much  grieved  at  this, 
vet  desired  him  to  nominate  his  Witnesses,  if 
lie  would  make  any  benefit  of  the  Order.  He 
answered.  That  he  would  nominate  after  them, 
because  they  were  first  in  Order.  They  replied^ 
That  he  knew  their  Article,  they  not  bis.  lie 
said.  He  was  to  bring  Proofs  about  the  Sd,  5th, 
13th,  and  the  15th  Articles,  and  did  desire 
them  that  they  would  now  proceed  to  nomina- 
tion. 

5ut  they  told  him,  they  could  not  embrace 
the  Order  without  advice  of  the  whole  house. 
Then  on  a  sudden  a  mighty  noise  followed  of 
the  whole  house,  *  Withdraw  I  Withdraw  V  and 
was  in  so  uncouth  and  lumdltuous  a  confusion, 
that  it  produced  both  admiration  and  fear  in 
the  beholders,  wherein  we  might  easily  feel  the 
pulse  of  a  distempered  state.  Both  the  Houses 
break  up,  not  appointing  so  much  as  the  next 
Dyet;  each  man's  countenance  spake  anger 
and  discontent,  and  nothing  sounded  in  our 
ears  all  Sunday,  but  terrors  and  afifrightments 
of  a  present  division  and  breach  between  the 
two  houses :  That  the  house  of  commons  would 
declare  him  a  Traitor,  and  all  such  Lords  too 
as  were  his  adherents ;  that  he  should  be  no^ 
more  heard  in  public,  that  (though  parties,  and 
not  his  peers)  tiiey  «i  ould  vote  in  his  Sentence : 
That  a  Bill  of  Attainder  should  presently  be 
drawn  up  against  him,  and  that  nothing  should 
content  them  but  present  Execution. 

AprU  13. 

Big  wotds  flew  up  and  down  all  Mondaj. 
That  whole  day  was  snent  in  a  Conference  be- 
twixt the  houses,  without^  any  meeting  in  the 
Hall ;  but  the  Lords  (who  had  learned,  as  it 
seems,  to  foresee  their  own  ruin  by  hit  misfor- 
tune, and  now  conceive  that  Monarchy  and 
Nobility  are  of  such  identity,  Uiat  one  and  the 
same  is  the  dimiimtion  of  both)  kept  fast  to 
their  Conclusion,  and  would  not  pass  from 
their  Order,  notwithstanding  all  the  many  dan- 
gers represented :  so  that  thellou^^e  of  Commons 
were  constrained  at  last  to  give  way,  and  em- 
brace the  first  part  of  the  Onder,  by  waving 
Witnesses  on  both  sides. 

This  hath  been  no  small  discouragement  to 
his  enemies ;  for  a  more  real  demonstration  of 
his  party  amongst  the  Lords  could  not  have 
t>eed  shewi]» 


tJpon  Monday,  some  of  the  lords  went  so 
high  in  their  heat^  as  to  tell  the  house  of  com^ 
mons,  That  it  was  an  unnatural  motion,  for 
the  head  to  be  governed  by  the  tail ;  That  they 
hated  Rebellion  as  bad  as  Treason ;  That  the 
same  blood  tiiat  ennobled  their  ancestors,  did 
move  also  in  tlieir  veins,  and  therefore  they 
would  never  suffer  themselves  to  be  suppressed 
by  a  popular  faction. 

After  a  great  deal  of  storm,  all  was  (as  well 
as  might  be)  soddered  up  again,  apd  Tuesday 
appointed  to  be  the  day  for  the  Lieutenant  to 
resume  his  Defences,  and  they  their  Chaise, 
without  any  more  Proof  to  be  used  on  either  side. 

April  13. 

Upon  Tuesday,  the  Lord  Steward  at  the  en- 
try told  them,  the  Lords  had  ordered  that  both 
their  testimonies  should  be  waved,  ti)at  they 
should  proceed  immediately  to  what  followed, 
so  that  that  day  might  put  an  end  to  what  con<* 
cerned  the  matter  of  fact. 

The  Lord  Lieutenant  replied,  That  in  all 
humility  and  obedience  he  would  submit  him- 
self to  that,  or  any  other  their  Decrees  wlmt- 
soever,  though  it  should  reach  as  far  home 
unto  him  as  his  own  life ;  but  withal  humbly, 
begged,  That  if  hereafter  lie  should  be  troubled 
(for  they  were  to  speak  last)  with  new  matter, 
or  with  supplemental  Proof,  he.  might  have 
leave  to  speak  something  in  his  own  Defence.    . 

The  Lord  Steward  answered.  It  was  all  the 
reason  in  the  world. 

The  Lieutenant  went  on  thus : 

My  Lords;   This  day  I  stand  before  you. 
charged  with  High-Treason:    the  burden   it 
heavy,  yet  far  the  more,  in  that  it  hath  bor-  ^ 
rowed  the  patrociny  of  the  house  of  common^ ; 
if  they  were  not  interested,  I  might  express  a 
no  lest  easy,  than  I  do  a  sfife  issue  and  gopd 
success  to  the  business:   But  let  neither  my 
weakness  plead  my  innocence,  nor  their  power  ■ 
my  guilt.    If  your  lordships  will  conceive  of. 
my  Defences,  as  they  are  in  themselves,  willi- , 
out  reference  to  cither,  (and  I  shall  endeavour 
so  to  present  them)  1  hope  to  go  away  from 
hence  as  clearly  justified,  as  I  am  now  in  the' 
testimony  of  a  good  conscience  by  myselfl    My 
Lords,  I  have  ;ul  along  my  Charge  watched  to , 
see  that  poisoned  arrow  of  Treason,  that  some 
iDCn  would  fain  have  to  be  feathered  in  mv ' 
heart,  and  that  deadly  Cup  of  Wine,  that  hath 
so  intoxicated  some  petty  mis-alledged  errors, 
as  to  put  them  in  the  elevation  of  High-Trea- 
son ;    but  in  troth  it  hath  not  been  my  quick- 
ness to  discern  any  sudh  monster  yet  within 
my  breast,  though  now,  perhaps,  by  a  sinistrous 
infbnnation,  sticking  to  my  clothes.    They  tell 
me  of  a  twofold  Treason,  one  against  the 
Statute,  another  by  the  Common-Law ;   this 
direct,  that  consecutive  ;    this  individual,  that 
accumulative ;   this  in  itself,  that  by  way  of 
construction. 

For  the  first,  I  must,  and  do  acknowledge, 
thfit  if  I  had  the  least  suspicion  of  my  own 
guilt,  I  would  spare  your  lordsliips  the  pains ; 
cast  the  first  stone  at  myself,  and  pass  sen-* 
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tence  of  condemnation  against  myself:  and 
-whether  it  be  so  or  not,  I  refer  myself  to  your 
lordships  Judgment  and  Declaration.  You, 
and  only  you,  (under  the  favour  and  protection 
of  my  gracious  master)  are  my  Judges :  under 
favour,  none  of  the  Commons  are  my  Peers, 
nor  can  they  be  my  Judges.  I  shall  ever  cele- 
brate the  providence  and  ivisdoih  of  your  noble 
ancestors,  who  have  put  the  Keys  of  Life  and 
Death  (so  far  as  concerns  you  and  your  poste- 
rity) into  your  own  hands,  not  into  the  hands 
of  your  infel-iors ;  none  but  your  own  selves 
know  the  rate  of  your  noble  blood,  none  but 
yourselves  must  b6ld  the  balance  in  dispensing 
the  same. 

I  shall  proceed  in  repeating  my  Defences,  as 
they  are  reducible  to  these  two  main  points  of 
Treason  ;  and  for  Treason  against  the  Statute, 
(which  is  the  only  Treason  in  effect)  nothing  is 
alledged  for  ihdt,  but  the  15th,  22d,  and  27th,. 
Articles.  [Here  he  brought  the  Sum  of  all  his 
Replies  made  lb  these  three  Articles  before, 
and  almost  in  the  same  words  as  before  ;  only 
that  testimony  of  sir  Hei^ry  Vane's,  because  it 
seemed  pressing,  he  stood  upon  it,  and  alledged 
five  Reasons  for  the  nu.Iifying  thereof.] 

1.  That  it  was  but  a  snigle  Testimony,  and 
■would  not  make  faith  in  u  matter  of  Debt, 
much  less  in  a  matter  of  Life  and  Death ;  yea, 
tliat  it  was  expressly  against  the  Statute  to  im- 
peach, much  less  to  condemn,  him  upon  Iligh- 
freason,  under  the  testimony  of  two  famous 
Witnesses. 

2.  That  he  was  dubious  in  it,  and  expressed 
it  with  an  *  As  I  do  remember/  and  *  such  or 
''such  like  words.' 

'3.  That  all  the  Council  of  Eij^ht,  except 
Inmself,  disclaim  the  Words ;  as  if  by  a  singu- 
lar providence  they  had  taketi  hold  of  his  ears 
only. 

4.  That  at  the  time  the'king  hiid  levied  no 
Forces  in  Ireland,  and  therefore  he  could  not 
be  possibly  so  impudent  as  to  sav-  to  the  king, 

•  That  he  had  an  Anny  there,  which  he  might 

*  employ  for  the  reducing  this  kingdom.' 

5.  That  he  had  proved  by  Witnesses  beyond 
all  exceptions  (marquis  llamilton,  the  I^rd 
Treasurer,  the  earl  of  Northum'bciland,  lord 
Cottington,  sir  William  Pennyman  and  sir  Ar- 
thur Teningharo),  that  there  was  n'ever  the 
least  intention  to  land  those  forces  in  Eugland. 

'  fHe  went  on :] 

'  So  much  for  tne  Articles  that  coh'cera  Indi- 
vidual Treason. 

'To  make  up  the  Constructive  Treason,  or 
Treason  by  way  of  Accumulation,  many  Arti- 
cles are  brought  against  itic,  as  if  in  a  heap  of 
Felonies  or  Alisdemcnnors,  for  in  tlieif"  conceit 
they  reach  n6  higher,  some  prolifical  seed,  apt 
to  produce  what'  is  treasonable,  could  lurlc. 
Here  I  am  chareed  16  have  designed  the  ruin 
imd  overthrow  both  of  Religion  and  State. 
The  first  seemeth  rather  to  have  been  used  to 
make  me  odious  than  guilty,  fur  there" is  not 
the  least  Proof  alledged  concerning  my  confe- 
deracy with  the  Popish  Faction,  nor  could  there 
)«  any  indeed ;   never  a  servant  in  authority 


beneath  the  king  my  master  was  ever  more 
hated  and  maligned  by  those  men  than  mjsel^ 
and  that  for  an  impartial  and  strict  executiog 
of  the  laws  against  rhem. 

Here  your  Lordships  may  obser%'e,  that  the 
greater  number  of  the  Witnesses  used  against 
me,  cither  from  Ireland  or  from  Yor&iire, 
were  men  of  that  Relif^ion :  But  for  my  own 
Resolution  (I  thank  God.)  I  am  ready  ererjf 
hour  of  the  day  to  seal  my  dissatisfaction  to  the 
Church  of  Rome  \i'itii  my  dearest  blood. 

But,  my  Lords,  give  me  leave  here  to  poor 
forth  the  grief  of  ray  soul  before  you :  these 
Proceedings  against  me  seem  to  be  exceeding 
rigorous,  and  to  have  more  of  prejudice  thaa 
equity,  that  upon  a  supposed  charge  of  my  hj* 
pocrisy  or  errors  in  Religion,  I  should  be  made 
8o  monstrously  odious  to  three  kingcioros ;  a 
great  many  thousand  e^es  have  seen  my  acco- 
sations,  whose  ears  sdall  never  hear,  that  when 
it  came  to  the  upshot  I  was  never  accused  of 
them.  Is  this  fair  dealing  among;st  Chrisliinns? 
But  I  have  lost  nothing  oy  that :  Popular  ap- 
plause was  ever  nothing  in  my  conceit;  the 
uprightness  and  integrity  of  a  ^ood  conscience 
wa^,  and  ever  shall  be,  my  contmual  feast ;  and 
if  I  can  be  justified  in  your  lordships  judgineDts 
from  this  grand  imputation,  (as  I  hope  I  dow 
am,  seeing  these  gentlemen  have  thrown  doHO 
the  bucklers)  I  shall  account  myself  justified  bv 
the  i^'hole  kmgdom,  because  by  you,  who  aie 
the  epitome,  the  better  part,  yea,  the  very  soul 
and  life  of  the  kingdom. 

As  for  my  design  against  the  State,  I  dare 
plead  as  much  innoccncy  here,  as  in  matter  of 
my  Religion  ;  I  have  e^er  admired  the  wisdom 
of  our  ancestors,  who  have  so  fixed  the  pillars 
of  this  monarchy,  that  each  of  them  keep  a  dae 
proportion  and  measure  with  the  other;  and 
have  so  handsomely  tied  up  the  nerres  and  si- 
news of  the  state,  that  the  straining  of  anj  one 
may  bring  danger  and  sorrow  to  the  whole 
ttconomy.  ThePrerogative  of  the  Crown,  and 
the  Propriety  of  the  Subject,  have  suchmutu?l 
rfclaiions,  this  takes  protection  from  tJiat,  that 
foundation  and  nourishment  from  this;  And 
as  on  the  lute,  if  any  one  string  be  too  high  or 
too  lowly  wound  up,  you  have  lost  the  harmony; 
so  here  the  excess  of  Prerogative  is  oppression ; 
of  pretended  Liberty  in  the  subject,  disorder 
and  anarchy.  The  Prerogative  must  be  used  « 
God  doth  his  omnipotency^  upon  extraordinary 
occasions;  the  laws' (answerable  to  that  *  Po* 
'  teuthi  ligata  in  Creaturis*)  must  have  place  at 
other  thnes.  And  yet  there  must  be  a  Prero- 
gative, if  there  must  be  extraordinary  occa- 
sions;  the  propriety  of  the  subjects  is  ever  to 
he  maintained,  if  it  go  in  equal  pace  with 
this ;  They  are  fellows  and  companions,  thai 
are  and  ever  must  be  inseparable  in  a  well-go- 
verned kingdom  ;  and  no  way  so  fitting,  so  na- 
tural to  nourish  and  entertain  both,  as  the  fre- 
quent use  of  parliaments;  by  those  a  coramerce 
and  acquaintance  is  kept  betwiit  tlie  king  and 
subject.  These  thoughts  have  gone  along  with 
me  these  14  years  of  my  public  emplojmenis, 
and  sbally  God  wiiiing,  to  my  grave :  Cod,  hk 
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majesty,  and  my  own  coaaciencey  yea,  and  all 
tlto&e  ^ho  have  been  most  accessary  to  my  in- 
ward thoughts  and  opinions^  can  bear  me  wit- 
ness that  I  ever  did  inculcate  this,  That  the 
happiness  of  a  kingdom  consists  in  a  just  poixe 
of  the  king's  Prerogative  and  the  Subject's  Li- 
berty :  and  that  thmgs  would  never  go  well^  till 
they  went  hand  in  hand  together. 

I  thank  God  fur  it,  by  my  master's  favour, 
and  the  providence  of  my  ancestors,  I  have  an 
estate,  which  so  interesteth  me  in  the  Common- 
wealth, that  I  have  no  ereat  mind  to  be  a  slave 
but  a  subject ;  nor  could  I  wish  the  cards  to  be 
shuffled  over  again,  upon  hopes  to  fall  upon  a 
better  set;  nor  did  I  ever  nourish  such  base 
mercenary  thoughts,  as  to  become  a  pander  to 
the  tyranny  and  ambition  of  the  greatest  man 
living.  No  ;  I  have,  and  ever  shall  aim  at  a 
fair,  but  a  bounded  liberty;  remembering  al- 
ways that  I  am  a  freeman,  yet  a  subject ;  that 
I  have  a  right,  but  under  a  monarch.  But  it 
Ijuth  been  my  misfortune  now,  when  I  am  grey- 
headed, to  be  charged  by  the  mistakers  of  the 
limes,  wlio  are  now  so  liighly  bent,  that  all  ap- 
pears to  them  to  be  in  the  extreme  for  monar- 
chy, which  is  not  for  themselves.  Hence  it  is, 
that  designs,  words,  yea  intentions,  are  brought 
out  for  real  demonstrations  of  my  misdemea- 
nours ;  such  a  multiplyiog-glass  is  a  prejudicatc 
opinion. 

Th<f  Articles  contain  Expressions  and  Ac- 
tions; my  Expressions  either  in  Ireland  or 
England,  my  Actions  either  before  or  after 
these  late  stirs. 

[In  this  order  he  went  through,  the  whole 
Charge,  from  the  first  Article  to  the  last,  in  an 
excellent  method,  and  repeated  all  the  sums 
and  heads  of  what  was  spoken  by  him  before; 
only  added  in  the  28th  Article,  If  tfiat  one  Ar- 
ticle had  been  proved  against  him,  it  contained 
more  weighty  matter  than  all  the  Charge  be- 
sides ;  and  it  had  not  only  been  Treason  m  him 
but  also  villainy,  to  have  betrayed  the  trust  of 
his  majesty's  Army.  Yet  because  the  gentle- 
men had  been  sparing,  by  reason  of  the  times, 
to  insist  upon  that  Article,  though  it  might  con- 
cern him  much,  he  resolved  to  keep  the  same 
inctliud,  and  not  utter  t  he  least  expression  that 
might  seem  to  disturb  the  hnppy  agreement  in- 
tended, though  he  wished  the  same  might  de- 
ceive his  expectation :  Only  thus  much  be  ad- 
mired, how  nimself,  being  an  incendiary  against 
the  Scots  in  the  23rd  Article,  is  now  become 
rheir  confederate  in  the  28th  Article ;  or  how 
he  could  be  charged  for  betraying  Newcasdc, 
iind  for  fighting  with  Scots  at  Newboroe  ton, 
seeing  fighting  with  them  was  no  possible  means 
for  betraying  the  town,  but  to  hinder  their 
passage  thither. 

Tlmt  he  never  advised  war  farther  than,  in  his 
50or  judgment,  concerned  the  very  life  of  the 
icing's  authority,  and  the  safety  and  honour  of 
iis  kincdoms .  Nor  saw  he  what  advantage 
:ould  be  made  by  a  war  in  ScoUand,  where 
nothing  could  be  gained  but  many  hard  blows. 
for  bi9  party  he  honoured  the  nation^  but  he 


wi&hod  they  might  be  ever  under  their  own  cli« 
mate,  and  had  no  deure  they  should  be  too  well 
acquainted  with  the  better  soil  of  England; 
But  he  thought  that  Article  bad  been  added 
in  jest,  or  as  a  supernumerary ;  and  he  very  lit- 
de  suspected  to  be  reckoned  a  confederate  with 
the  Scots,  and  wished,  as  he  hoped  it  was,  that 
'every  Englishman  were  as  free  from  that  im- 
potadon  as  himself;  closing  his  Defence  with 
this  speech.] 

My  lords,  You  see  what  may  be  alledged 
for  this  constructive,  rather  destructive  Trea- 
son. For  my  part,  I  have  not  the  judgment 
to  conceive  that  such  a  treason  is  agreeable 
either  with  the  fundamental  grounds  of  reason 
or  law :  not  of  reason,  for  bow  can  that  be 
treason  in  the  lump  or  mass,  which  is  not  so  in 
any  of  the  parts  ?  Or  how  can  that  make  a 
thing  treasonable,  which  in  itself  is  not  so  ^ 
Not  of  law,  since  neither  statute,  common- law, 
nor  pracuce,  hath  from  the  beginning  of  this 
government  ever  mentioned  such  a  thing ;  and 
where,  my  lords,  hath  this  fire,  without  the 
least  appearance  of  any  smoke,  lien  hid  so 
many  hundred  years,  and  now  breaks  forth  into 
a  violent  flame  to  destroy  me  and  my  posterity 
from  the  earth?  My  lords,  do  we  not  live  by 
laws,  and  must  we  be  punished  by  laws  before 
they  be  made  ?  Far  better  were  it  to  live  by 
no  laws  at  all,  but  to  be  governed  by  those 
characters  of  discredon  and  virtue  that  nature 
hath  stamped  in  us,  than  to  put  this  necessity 
'  of  divination  upon  a  man,  and  to  accuse  him 
of  the  breach  of  law,  before  it  be  a  law  at  all. 
If  a  waterman  upon  the  Thames  split  bis  boat 
by  gradng  upon  an  anchor,  and  the  same  have 
a  buoy  appending  to  it,  he  is  to  charge  his  own 
inobservance ;  but  if  it  hath  none,  the  owner  of 
the  anchor  is  to  pay  the  loss. 

My  lords.  If  this  crime,  which  they  call  Ar- 
bitrary Treason,  had  been  marked  by  any  di»- 
cerner  of  the  law,  the  ignorance  thereof  should 
be  no  excuse  for  me;  but  if  it  be  no  law  at  all» 
bow  can  it  in  rigour  or  strictness  itself  con- 
demn me  ?  Beware  you  do  not  awake  these 
sleeping  lions,  by  the  searching  out  some  neg- 
lected moth-eaten  records ;  they  may  one  day 
tear  you  and  your  posterity  in  pieces :  it  wat 
your  ancestors  care  to  rhain  them  up  within 
the  barricudoes  of  statutes ;  be  not  you  ambi- 
tious to  be  more  skilful  and  curious  than  your 
forefathers  in  the  art  of  killing. 

My  lords.  It  is  my  present  misfortune,  for 
ever  yours;  and  it  is  not  the  smallest  part  of 
my  grief,  that  nut  the  crime  of  Treason,  but 
my  other  sins,  (which  are  exceeding  many) 
have  presented  me  before  this  bar;  and  except 
your  lordships  viisdoms  provide  for  it,  it  may 
be,  die  shedding  of  my  blood  may  make  way 
for  the  tracing  of  yours :  you,  your  estates, 
your  posterities,  lie  at  the  stake.  If  such  learned 
gentlemen  as  these,  whose  tongues  are  well  ac- 
quainted with  such  proceedings,  shall  be  start- 
ed out  against  you ;  if  your  friends,  your  coun- 
sel denied  acce&s  unto  you ;  if  your  professed 
enemies  admitted  to  witness  against  you ;  if 
tYir)'  word^  iutenUon  or  circumstance  of  youn^ 
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b«  feirtM  and  alledged  as  treasonable,  tiot  be- 
6it]^  of  a  statute,  but  becau&e  of  a  conse- 
quence, or  Construction  of  lat^^ers  pieced  op 
in  a  high  rhetoHcal  strain  and  a  number  of 
Supposed  probabilities ;  I  leave  it  to  your  lord- 
ships consideration,  to  foresee  what  may  be 
the  issu6  of  such  dangerous  and  recent  Prece- 
<tents. 

Tliese  Gentlemen  tell  me  they  speak  in  de- 
fence of  the  Commonwealth,  against  my  Ar- 
fcilrary  Laws;  give  me  leave  to  say  it,  I  ipeak 
in  defence  of  the  Commonwealth,  against  their 
Arbitrary  Theason :  for  if  this  latitude  be  ad- 
mitted, what  prejudice  shaU  follow  to  king  and 
Country,  if  you  and  your  posterity  be  by  the 
dame  disenabled  from  tlie  greatest  affairs  of 
the  kingdom?  For  my  poor  self,  were  it  not  for 
tour  lordships  interest,  and  the  interest  of  a 
saint  in  Heaven,  who  hath  left  me  here  two 
pledges  on  earth,  [At  this  his  breath  stopp'd, 
dnd  be  shed  tears  abundantly  in  mentioning 
Ms  Wife,  which  moved  his  very  enemies  to 
compassion.]  *  I  should  ne\'er  take  the  pains 
to  keep  up  this  ruinous  cotcnge  of  mine;  it  is 
loaden  with  such  infirmities,^that  in  truth  J 
have  no  great  pleasure  to  carry  it  about  with 
tbt  any  longer :  nor  could  I  ever  leave  it  in  a 
better  rime  than  this,  when  I  hop6  the  heiter 

Satt  of  the  ^orld  ^ould  perhAps  tiihik,  that  by 
lis  my  misfortune  I  hid  ^iven  a  testimony  of 
Ajy  integrirj  to  God,  my  km'g,  and  country.  I 
di:mk  Oodf  t  count  not  the  afflictions  of  this 
^seiit  life  cbmpbrabic  to  i!h^t  glory,  which  is 
cor  be  revealed  m  the  tinle  to  come. 

My  Lords !  my  Lords  \  my  Lor'dfe !  Some- 
thing  more  I  had  to  say,  but  my  votce  and  sol- 
icits fail  me :  only  I  do  in  alt  humility  and  sub- 
Ibission  cast  myself  don n  befoi'e  your  lordships 
feet,  arid  desire  that  1  might  be  a  Pharos  to 
&ecp  jojx  from  shipwreck;  do  not  put  ^ch 
flicks  jn  your  own  way,  which  no  prudence,  no 
drcnmspection,  can  eschew  or  satisfy,  but  by 
jonr  otter  ruin.  And  whether  your  Judgments 
in  my  case,  I  wish  it  were  not  the  case  of  you 
iX,  be  either  for  life  or  deatly  it  shall  be  righ- 
teous in  my  eyes,  and  received  with  a  Te  Deum 
iuaAamut :  (and  then  he  lifted  op  his  eyes^  and 
Aud)  In  tf,  DaminCf  cwfUo^  ne  €Onfimdar  in 

♦  Pwncipttl  Baillic,  writing  in  his  Journal,  of 
this  hesitation,  says,  '*  Some  took  this  for  a  true 
Meet  iti  hb^nemory ;  others,  and  for  the  most 
6art,  for  a  nouble  part  of  his  tiietoric ;  sdme 
outt  tttte  gri^f  and  remembmncb  had  fftopt  his 
iBfbuth:  fbf  they  sfcy  that  his  first  Iftdy  the  eart 
of  Clate*s  sjatef  beitag  v^ith  ichild^  land  findhtg 
dne  ist  his  whoiie's  letters,  bitought  it  to  hitft, 
Aid  chiding  him  therefore,  he  sbrutk  her  on 
Ch^  bre«ist,  i^hereof  shortly  she  died.'' 

t  **  Certuirtly  nevier  atiy  man  adted  such  a 
l^art,  on  soch  «  theatre,  vi^th  xfoore  itisdom, 
tfohstiioey  and  eloquence,  with  grener  ritfa^n, 
jlid«mcnt,  and  temp«?r,  arid  i^ith  a  bettjer  grace 
itt  all  his  wohls  and  gefttores,  thaki  this  g^etit 
dtid  excellent  ptrton  did;  and  hfe  flfoi'ed  the 
Mttsdf  itt  m  nditotiiy  wm  f6n  ttctftcd, 


This  he  apake  With  an  inidiltable  life  and 
grace.  You  have  bis  very  words  as  near  as  I 
can  remember,  only  with  so  much  loss  and  de- 
triment lis  hath  perished  by  transcribing  the 
Copy  from  his  own  tnouth.  But  you  desire 
impartiality,  and  indeed  you  have  it,  and  v^iih 
some  grains  (oo  of  allowance;  for  I  was  so 
afraid  of  my  own  affection  to  tlie  gentleman, 
that  I  rather  bowed  to  the  other  e3ktremjt\, 
and  therefore  have  set  down  his  Defences  ra- 
ther to  his  disadvantage  by  my  rude  pen,  than 
in  the  native  colour,  to  his  eternal  glory,  and 
the  confusion  of  his  enemies. 

The  repetition  of  the  Charge  did  not  spend 
much  time;  they  proceeded  orderly  Article  by 
Article,  in  the  very  same  words  and  matter  as 
before;  only  there  was  some  remarkable  flashes 
that  passed  from  Mr.  Gi^n,  who  was  the  mao, 
in  the  time  of  their  handling. 

He  told  them.  That  he  should  represent  tie 
lord  Strafford  as  cunning  in  bis  Replies,  as  he 
had  been  crafly  in  his  actions;  that  be  waved 
all  that  was  material,  and  insisted  only  upcu 
secondary  Proofs;  that  it  was  more  than  eri- 
deni  throughout  all  his  Charge,  how  be  had  en- 
deavoured to  bring  in  an  arbitrary  and  tyrannical 
form  of  government  over  the  lives,  lands  and 
libenies  of  the  king's  subjects;  yea,  had  exer- 
cised a  tyranny  over  thcif  consciences  too,  by 
the  oath  adaanistered  in  Ireland :  And  thoo^ 
hta  malicious  designs  had  taken  no  efiect.  yet  uo 
thanks  to  him,  but  to  the  goodness  of  the  king, 
and  the  vigilancy  of  the  peers.  Had  th^ 
pleased,  it  had  been  too  late  to  have  punished 
him;  for  no  rule  of  law  had  beeu  left  *vberehy 
to  cen*-ure  him,  afler  the  death  and  expiratioo 
uf  the  laws.  And  if  tlie  inteiitiou  uf  Guido 
Faux  might  be  thought  Treason,  though  iho 
house  was  not  blown  ap,  then  this  intention  of 
his  may  admit  the  same  censure. 

He  closed  ;  That  throughout  all  his  Defences 
Ke  had  pretended  either  Warrants  from  the 
king,  or  else  the  king's  Prerogative :  and  what 
was  this  else  but  to  draw  up  a  cloud,  and  ei- 
halethe  vapour  for  the  eclipsing  of  Uie  brieLt 
sun,  by  the  jealousies  or  repinings  of  his  scV 
jecis.  if  the  strength  of  his  piety  and  jo^t.Tf 
should  not  dispel  all  these  mists,  and  send  tbeni 
down  to  their  original  ?  That  the  very  slawikg 
and  falling  of  Uiese  three  kingdoms  stood  upon 
this  Process;  all  of  which  do  conceive  their 
safety  so  far  interested  in  his  just  punisLmeDt, 
that  no  settling  of  their  peace  or  quiet  could  be 
expected  without  this:  That  they  hoped  (be 
law  should  never  protect  him,  who  had  goae 
about  to  subvert  aft  law:  nor  .the  nobility  («bo 
had  the  same  blood  moving  in  their  veins),  ^  f 
submitting  themselves  to  his  base  tyranny,  kse 
that  privilege  and  liberty,  which  their  ancestors 
had  boogbt  with  their  dearest  lives.  Tboi^b 
there  was  oo  Statute  for  this  treason,  was  tt 
the  less  monstrous  ?    For  iliere  were  none  for 

to  remorse  and  pity ;"  are  the  Expressions  of 
Whitlock,  Mem.  p.  43,  «ho,  as  he  himself 
tells  us,  had  been  in  the  chair  of  the  commitu4 
of  the  hdtiSfe  of  c<lminbtis  agalhst  Iba  Earl. 
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many  hpotired^  of  y^^rs  tbat  jor^t  ever  renturt 
upoQ  »uph  inbplepce^^  to  QCCfision  f  qcli  a  Sta- 
tute. And  w^r^  i)oc  k\\^  fundamental  g^roundf 
and  rules  of  ^ov^rntpent  SMfficient  to  ri^  pp  ii> 
judgment  aguins^  hm,  without  the  making  a 
particular  statute  ?  This,  he  said,  he  left  to  th^ 
dispuie  of  the  law  ;  aud  concluded,  that  seeing 
fhc)'  hsd  foucid  uwt  the  Jonah,  who  these  many 
jeai-s  had  tossed  and  hazarded  the  Ship  of  the 
CoiunionweaUh  with  continual  btorms  and  te^i- 
pests,  there  could  be  no  calms  expected,  hut  by 
^astin^  him  oppntq  the  seas;  whigh,  ip  all  jus- 
tice, they  must,  and  do  expect  from  their 
hauds,  who  ore  intrusted  by  ihe  body  of  the 
kingdonj  to  do  the  same.  The  Aggravation  of 
the  Offence,  he  said,  he  had  left  to  Mr.  Pyip, 
vfho  here  spake  tlrat  Speech  ^hicb  is  pp^y  in 
print. 

It  was  a  sport  to  see  hour  IVfr.  Pynj  ip  "hi^ 
SpeecJi  wa#  fearfully  out,  and  constrained  to 
pull  out  his  Papers  and  read  with  a  great  deal 
of  confusion  and  disorder,  before  he  could  re- 
collect liimself ;  which  failing  of  his  memory 
was  no  small  advantage  to  th^  {lieutenant: 
because,  by  this  means,  the  houfe  perceived  i( 
was  a  premeditated  flasli,  not  grounded  upon 
the  Lieutenant's  last  Answer,  but  resolved  on 
before,  whatsoever  he  should  say  for  his  otyn 
justification.  But  the  Lieutenant  was  not  suf- 
fered to  r^ply  a  word,  either  to  Glyn  or  Pvtn, 
because  the  fast  word  Qiust  be  theirs.  And  so 
with  Tttesday  ended  the  matter  of  fj>ct. 
Go  Thursday  the  dispute  iu  law  is  expected. 

April  14. 

Upon  Wednesday  we  were  bip  with  exppcta- 
:ion  for  the  Matter  of  Law,  ha vmj^  done  before 
t>  ith  Matter  of  Fact ;  but  it  seems  the  House 
;f  Conin^ons  Imd  perceived  a  great  defectioQ  of 
heir  party,  and  a  great  increase  of  the  lord 
>trafford*9  friends  in  both  the  houses,  occasioned, 
}y  his  insinuating,  honest,  and  witty  Defences, 
ind  therefore  resolved  of  no  more  hearing  in 
)ublic :  therefore  it  was  thought  upon  by  his 
censers  to  draw  up  a  Bill  of  Attainder*  and 
iriasent  the  same  to  the  lords;  whereby,  First, 
be  Matter  of  Fact  should  be  declared  to  have 
ceo  sufficiently  proved;  and  then  in  the  Mat- 
er of  Law,  that  he  had  incurred  Uie  censure  of 
rensoD,  for  intending  to  subvert  the  funda- 
lental  laws  of  the  kingdom:  for  though  (said 
ticy )  he  cannot  be  chained  by  the  letter  of  the 
tatut«  of  25  Edw.^  3rd,  yet  be  is  within  the 
jmpass  of  the  Salvo,  whereby  it  is  provided, 
hat  the  king  and  parliament  h?itb  power  to 
Ltermine  whajt  is  treasopable,  and  what  not ; 
Lid  that  they  wer^  confident  tbe  lords  would 
itif)r  and  approve  of  this  Bill  of  their^  and 
ve  Judgment  accordingly. 
Tlie  xuotion  was  stoutly  opposed  by  three 
•eat  lawyers,  (nil  metnbers  of  the  house)  Sel- 
ta,  Holborn.e  smd  Uridgeinan,  who  ujade  it 


•  Tbis  Bill  of  Attainder  was  brought  in  by 
r  Arthur  Haslerig.  Lord  Clarendon  gives  a 
•I  y  lon^  and  particular  account  of  it  in  liis 
5L  volume,  p.  178  to  p.  183,  fol,  edit. 


oifuilfett,  th^t  the  ialvo  of  25  Edw.  3,  was  re- 
pealed, and  that  no  man  could  nuw  be  convict- 
ed of  treason,  but  by  the  letter  of  that  statute': 
But  being  put  to  voice,  it  was  carried  for  the  Bill, 
and  a  Cominittee  appointed  for  to  draw  it  up. 

This  gave  occasion  of  much  talk  abroad,  and 
they  who  were  otherwise  the  lord  Strafiford^ 
enemies  couid  not  find  equity  enough  in  the 
pill  of  Attainder.  Some  could  not  conc^v^ 
what  difference  imaginable  was  betwixt  thp 
liilland  the  Charge  presented  before;  for  ii^ 
the  Charge  he  was  accused  of  Treason,  and  tliQ 
Dill  (though  they  had  not  the  legislative  power) 
seemed  nothing  but  an  affirtxration  of  the  same. 
Others  (who  yvould  have  the  Bill  understood  of 
a  defiuilive  Sentence,  because  it  was  consecutive 
to  the  Proofs)  were  not  satisfied,  but  that  it 
was  against  all  practice,  tha't  the  Common^ 
shoulcf give  Sentence  upon  the  death  of  a  peer; 
and  that  it  wa>  at^ainst  common  equity  too, 
that  the  compluiners  should  be  admitted  to  be 
Judges,  and  that  the  party  accusant  should  give 
the  Judgment.  A  third  sort  gave  it  out,  That 
this  was  no  Sentence  against  the  lord  .Strafford, 
but-only  a  passing  of  a  new  act  of  parliament, 
about  a  matter  not  hitherto  declared  treiison- 
able :  But  yet  these  doubted,  that  by  declaring 
the  matter  of  fact  to  be  approved,  and  apply- 
ing the  Censure  to  it,  in  reference  to  the  lord 
Strafford,  it  would  ever  be  thought  a  Sentence 
against  him,  to  blemish  his  own  fame,  and  the 
blood  of  his  posterity.  Moreover,  that  if  they 
were  about  to  make  a  new  act,  it  were  strange 
to  punish  a  man  for  the  breach  of  such  a  Statute 
as  was  not  yet  cxtqnt  in  rerum  natura  ;  which 
should  iu  reason  refer  only  to  future  obedience :. 
And  (what  is  more  stninge)  though  there  were' 
a  new  statute,  yet  by  what  authority  can  the 
parliament  declare  any  individual  or  accumula- 
tive act  to  be  treasonable,  which  was  not  so 
before?  for  it  must  be  Treason  by  virtue  of  a 
statute,  or  else  no  treason  at  idl.  Now  there 
is  none  can  be  brought,  except  the  S5th  of  £d. 
S,  whereof  the  letter  of  that  Statute  cannot,  by 
their  own  confession,  nor  was  not  so  much  as 
once  alledged  against  the  lord  Strafford  :  And 
for  the  iidco  or  proviso  f  which  they  mainly  in- 
sisted on),  the  same  stands  repealed  by  two  pos- 
terior acts  of  parliament. 

you  have  ihe  mutterings  of  all  sorts  of  people. 

Tbe  Lords  fearing  the  Proceedings,  as  a 
bea^ea  path  trodden  out  to  the  rtiin  of  their 
own  lives  and  estates,  told  the  bouse  of  com* 
mons  in  their  conference  upon  Thursday,  April 
15,  That  tiicy  would  go  on  the  same  way  they 
did  already;  and,  according  to  the  Order  of 
the  house,  give  full  audience  to  the  lord  Straf-, 
ford's  counsel  in  malter  of  law,  and  that  tliey 
themselves,  as  competent  Judges,  would  by 
themselves  only  give  Sejot^nce  in  the  Cause; 
nor  was  there,  any  other  course  suitable  to  the 
practice  and  Statutes  of  the  kingdom,  the  safetj 
of  the  nobility,  or  to  equity  or  common  justice. 

It  was  replied  by  than  of  the  Lower  House, 
That  they  were  re-olved  to  j;o  on  with  their 
bill;  and  if  the  same  should  be  rejected  by  the 
lords^  they  fear,e4  4  rupture  and  djvisiou  might 
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follow,  to  the  utter  ruin  and  desolation  of  the 
whole  kingdom;  that  no  content  would  be 
given  to  tbc  subject,  (and  this  was  a  strong  argu- 
ment indeed,  vet  better  lieseeming  partiality 
and  violence,  than  the  pretended  ja^tice  and 
piety  of  the  times)  unless  the  man  who  had  so 
much  intruded  upon  their  right,  and  dificon- 
tented  the  people,  might  be  punishe<i  as  a  Trai- 
tor;  and  fot  the  practice  of  the  kingdom,  that 
no  man  had  ever  found  such  a  favourable  hear* 
ing;  and  that  the  process  against  Rs&ex,  Norfolk, 
Somenet,  were  all  of  them  closed  up  in  one  day, 

April  16. 

Upon  Friday,  the  Lords  gave  Answer,  Tliat 
they  could  expect  nothing  from  the  House  of 
Commons,  but  what  should  tend  to  the  peace 
and  preservation  of  thel^ingdom :  nor  was  there 
a  more  forceahle  wbv  than  to  preserve  the  laws 
and  customs  thereof  lest  innovation,  so  much 
complained  of  by  them,  might  unhappily  be 
,  found  among  themselves:  That  the  subjects 
should  have  all  that  justice  could  afford,  but 
chat  an  act  of  injustice  would  never  give  satis- 
Action  to  the  world,  nor  safety,  to  themselves ; 
ttie  eyes  of  all  foreign  states  being  fixed  upon  the 
business  now  in  agitation,  and  the  wisdom  of 
our  nation  either  to  be  much  advanced  or  de- 
pressed by  their  judgments  in  this  case:  That 
the  process  against  Norfolk  and  Essex  (for 
Somerset  was  convict  only  of  Felorty,  and  had 
not  so  much  animadversion  to  save'bimself  by 
iiis  book)  were  for  direct  and  formal  Treasong, 
comprised  in  one  or  two  individual  acts ;  but 
this  against  the  lord  Strafford  only  arbitrary  and 
accumulative,  to  be  pickt  out  of  28  Articles : 
And  therefore  that  it  was  impossible  to  have  a 
full  examination  of  them  all  to  give  Sentence 
against  him.  And  those  noblemen  were  charg- 
ed with  some  actual  breach  of  statutes,  for- 
merly made;  but  here  a  new  statute  was  to  be 
made,  or  else  be  to  be  found  guiltless.  They 
concluded,  that  they  had  given  order  for  his 
appearance  on  Saturday,  and  that  in  thecreat 
Hall  at  Westminster,  where  the  House  of  Com- 
mons might  if  they  pleased  be  present. 

After  some  deliberation  with  the  house,  the 
Conferrers  answered,  That  since  the  lords  had 
•o  resolved,  they  would  not  deny  to  be  there 
present,  and  to  hear  what  his  counsel  could 
say  for  him ;  hut  to  reply  any  more  in  public, 
they  neither  could  nor  would,  because  of  tlie 
bin  already  past :  only  if  the  lords  should  take 
any  scruple  m  the  matter  of  law,  they  would  be 
reader  to  give  them  satisfaction  by  a  private 
conference.  (So  they  willingly  declined  to  do 
what  indeed  they  could  not  possibly  do,  that  is, 
CO  give  public  satisfaction  in  the  mattei^  of  law.) 

April  17. 

Upon  Saturday,  they  convened  in  the  great 
Hall ;  but  they  that  were  of  the  Committee  for 
the  great  Charge  did  not  stand  at  the  bar,  as 
before,  but  sat  promiscuously  with  the  rest  of 
their  fellows :  so  that  a  mouth  was  not  opened 
in  the  behalf  of  the  House  of  Commons  all  that 
day^    After  they  wer«  tat,  the  Lord  Steward 


told  the  Deutenant,  That  the  lords  had  resolv- 
ed to  give  him  a  fan-  hearing  in  the  Matter  of 
Law,  and  tlierefore  desired  that  the  coudmI 
might  keep  that  distance,  moderation  lod 
respect  to  the  Judicatory  that  was  silting,  and 
not  at  all  to  meddle  with  the  Matter  of  Fact 

I'he  Lieutenant  replied.  That  in  all  humilitj 
he  did  acknowledge  that  favour  from  thelonb; 
and  that  it  was  sucli  an  one  too,  as  he  could  not 
but  expect  from  such  hon6urable  peers  aod 
just  persons  in  whose  integrity  and  goodness 
^ under  that  which  he  bad  placed  above)  he  had 
reposed  his  chiefest  confidence ;  for  his  Coun- 
sel, they  knew  much  better  than  himself  what 
concerned  the  point  of  discretion  and  reverence; 
and  that  he  doubted  not  but  that  thej  would 
give  all  satisfaction  and  obedience. 

Then  his  Counsel  were  called  to  the  bar,  Mr. 
Lane,  the  Prince's  Attorney;  Mr.  Gardiner, 
Recorder  of  London;  Mr.  Loe,  and  Mr.  Lgbt- 
foot. 

Mr.  Lane  spake^  and  much  to  this  sense  and 
purpose : 

My  Lords,  there  is  a  heavy  Charge  lirth  on 
me  and  my  fellows,  nothing  less  than  to  defend 
the  life,  the  estate,  the  reputation,  yea  the 
posterity  of  this  honourable  person  at  die  bar; 
if  therefore  we  shall  be  more  pressing,  we  hope 
your  lordships  will  interpret  this  our  forwanl- 
ness  to  be  for  honour  and  conscience-sake,  in  a 
matter  that  concerneth  both  so  nearly :  fiot  it 
shall  be  our  endeavour  to  carry  ourselves  with 
our  best  respects  to  your  lordships,  and  with 
all  content  and  satisfaction  to  the  honourable 
House  of  Commons.  And  because  your  lord- 
ships mentioned  the  Matter  of  Fact,  one  ihiog 
r  dare  be  bold  to  say,  That  all  the  time  of  this 
noble  lord's  Defences,  be  did  not  so  much  as 
crave  any  one  of  our  Opinions ;  yea,  or  ac* 
quaintcd  us  «vith'  any  thing  that  tended  that 
way.  And  for  tlie  Matter  of  Law,  those  Sta- 
tutes cited  by  himself  were  none  of  our  »tncl;, 
but  taken  up  at  his  own  adventure :  nor  do  I 
speak  this  to  derogate  from  the  periinencT  of 
those  Statutes  (for  they  shall  be  the  subject  of 
my  discourse),  but  that  the  nobleman  be  n-t 
disappointed  of  your  right  conceptions,  and  lis 
own  due  praise. 

My  Lords,  it  is  your  pleasure  we  meddle  rot 
witli  Matter  of  Fact,  and  indeed  we  need  not 
meddle  at  all  with  it,  because  we  hope  it  is  al- 
ready done,  and  that  sufficiently  to  oar  hand<; 
yet  the  Matter  of  Law  doth  so  'naiuralljr  rise 
out  of  the  Matter  of  Fact,  that  of  necc^srt 
(under  your  lordships  favour)  we  must  soln^ 
what  grate  on  this,  it  we  speak  on  that ;  nordo 
I  conceive  it  possible  for  us  to  speak  adfaota^ 
oosly  enough  for  the  lord  Strafford's  just  De- 
fence, unless  the  whole  Matter  of  Fart  be  de- 
termmed,  either  as  proved  or  not  proved,  or  il 
least  some  states  of  questions  agreed  upon, 
where  we  may  fix  and  settle  oor'aigumentj. 
And  therefore  it  is,  my  Lords,  that  I  bars 
chosen  not  at  all  to.  touch  the  Matter  of  La* 
(until  your  lordships  shall  be  pleased  to  cbaik 
me  out  a  way),  unless  it  be  to  clear  your  judf 
ments  in  on^  statute  otdj^  viz.  2d  £d.  9.  fi^ 
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cnvae  when  the  same  was  alledged  by  the  lord 
Strafford  in  his  o^vn  Defence,  that  oot  beiug 
convicted  of  the  letter  thereof,  he  could  not  bt 
convicted  of  Treason  ;  I  remember  tlie  s<i/t7o  of 
that  statate  was  much  insisted  apon  by  those 
from  tlie  House  of  Commons,  as  much  conduc- 
ing  to  their  own  ends.  My  Lords,  I  will  first 
speak  of  the  Statute  itself,  and  then  of  its  salvo, 
or  provision.  The  stntute  is,  *  That  if  any  man 
'  shall  intend  the  death  of  the  king,  his  queen, 

*  their  children ;  kill  the  Chancellor,  or  Judge 
'  upon  the  bench ;  imbase  the  king*s  coin,  or 

*  counterfeit  the  broad-seal,  &c.  he  shall  be 

*  convicted  and  punished  as  a  traitor.'  That 
the  lord  Strafford  comes  within  the  letter  of 
this  Stature,  is  not  so  much  as  once  alledged, 
nor  indeed  can  it  be  with  any  reason :  All  that 
can  be  said  is,  That  by  relation,  or  by  argument 
/»  minori  ad  majuiy  he  may  be  drawn  thither  ; 
yet  that  this  cannot  be,  I  humbly  offer  these 
considerations:  1.  This  is  a  Declarative  Law, 
and  such  are  not  to  be  taken  by  way  of  conse- 
quence, equity,  or  construction,  but  by  the  let- 
ter only ;  otherwise  they  should  imply  a  contra- 
diction to  themselves,  and  benoiuore  declara- 
tive laws,  but  laws  of  construction,  or  constitu- 
tive. S.  This  is  a  penal  law,  and  such  (if  our 
grounds,  hitherto  unquestioned,  hold  good)  can 
admit  of  no  constructions  or  inferences;  for 
penalties  are  to  persuade  the  keeping  of  known 
laws,  not  of  laws  coujcctitral,  ambiguous,  and 
by  consequence,  wliich  perhaps  the  most  learn- 
ed may  not  in  their  disputes  question;  much 
less  the  subject  (who  is  not  obliged  to  interpret 
the  Statute)  doubt  of  in  the  point  of  obedience; 
yea,  rather  without  any  doubt,  he  is  to  obey 
the  letter  of  the  statute,  and  conceive  (and  that 
truM  that  he  is  not  liable  to  the  penalty.  3. 
We  have  a  notable  law,  13  £Iiz.  cap.  2,  where- 
by it  is  declared,  that  the  bringing  in  of  Bulls 
from  Home  to  stir  up  the  subject  to  mutiny  and 
rebellion  shall  he  punished  as  Treason.  Now 
if  by  interpretation,  or  by  consequence,  this 
sense  might  have  been  tlirust  upon  the  pre- 
ceding statutes,  the  making  of  this  bad  been 
superfluous;  yea,  the  persons  then  charged 
with  that  crime  might  have  been  impeached 
of  treason,  even  before  the  making  of  this 
act. 

Anno  SI  Ed.  3.  We  have  a  Statute  declar- 
ing, That  for  a  servant  to  kill  his  master,  is  an 
act  of  Treason:  And  in  the  2drd  year  of  the 
same  king,  a  process  of  Treason  was  framed 
against  a  man  for  killing  his  father,  grounded 
upon  the  same  argument,  a  minori  ad  majus : 
But  it  was  found  (and  the  Sentence  is  yet  in  the 
Records),  that  although  in  the  21st  of  Edward 
ti)e  3itl,  that  argument  might  have  been  admit- 
ted ;  vet  in  the  27th  it  could  not,  by  reason  of 
the  declarative  law  intervening  in  the  25tb 
year :  And  this  Case  comes  very  home  to  the 
point  in  law. 

My  Lords,  T  will  not  demand  what  kind  of 
Offence  it  may  be,  for  a  man  to  subvert  the 
Fundamental  Laws  of  a  kingdom;  the  crime 
doubtless  is  unnatural  and  monstrous,  and  the 
punishmeot  must  k«ep  the  stone  proportidn : 
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only  I  presume  to  offer  these  few  things  to  your 
Idrdships  considerations : 

1st'.  That  one  or  more  acts  of  injustice,  whe- 
ther maliciously  or  ignorantly  done,  can  in  no 
sense  of  law  be  called  the  subversion  of  the 
Fundnmental  Laws ;  if  so,  as  many  judges  (per- 
haps) so  many  traitors.  It  is  very  incident  to 
man^s  nature  to  err;  nor  doth  the  lord  Straf- 
ford plead  his  innocency  in  over-sights,  but  in 
treason. 

2dly.  I  do  remember  the  case  of  John  de  la 
Pool,  duke  of  Suffolk  :  this  man,  in  the  28th 
of  Henry  6,  was  charged  by  the  house  of  com- 
mons with  Articles  of  Treason,  and  those  too 
very  like  to  these  aganist  my  lord  Strafford.  1. 
That  he  had  given  the  king  bad  Advices.  2, 
That  he  hud  embased  his  Coin.  3.  That  he 
had  cessed  Men  of  W  ar.  4.  That  he  had  given 
out  summary  Decrees.  5.  That  he  had  im- 
posed Taxes.  6.  That  he  had  corrupted  the 
Fountain  of  Justice.  7.  That  he  had  per- 
suaded the  king  to  unnecessary  war,  and  to  the 
giving  over  of  Anjou  in  France,  ovum  ovo. — 
And  fur  all  these,  though  he  was  charged  with 
High-Treason,  for  wronging  the  Right  of  the 
Subject,  and  subverting  the  fundamental  laws 
of  the  kingdom ;  yet,  after  a  long  agitation,  the 
matter  was  found  by  the  lords  of  parliament| 
not  to  imply  Treason,  but  only  felony.  Add  to 
this  anotner,  who  in  the  23rd  of  Henry  the  8th 
was  charged  for  subverting  the  English  laws, 
and  yet  no  Treason  chained  upon  him.  Add 
to  both  the  Charge  of  Richard  Larks,  pleaded 
at  the  Common-Pleas,  who  was  charged  with 
Treason  for  subverting  the  law,  but  convicted 
only  of  Felony :  by  which  you  may  see,  my 
lords,  what  to  this  time  bath  been  subverting 
the  laws. 

3dly.  Tt  is  very  considerable,  that  the  lord 
Strafford  is  not  charged  to  have  subverted,  but 
only  to  have  intended  to  subvert  the  Funda- 
mental Laws:  and  this  I  conceive,  if  there 
were  no  more,  might  keep  hiin  free  from  that 
Statute  of  the  25  Edw.  3.  For  although,  as 
touching  the  king,  his  queen  and  children,  in- 
tention is  treasonable :  yet  in  all  other  things 
there  mentioned,  there  must  be  action  be- 
side intention;  for  it  is  not  said,  If  n  man  do 
intend  to  kill  a  chancellor,  it  shall  be  Treason ; 
but  only,  if  he  do  kill  him ;  and  if  he  duth  actu- 
ally counterfeit  the  Broad-Seal.  And  although 
a  roan  should  prepare  a  furnace,  make  ready 
his  stamp,  melt  his  bullion  ;*  yet  if  he  gives  not 
the  kingV  impression  upon  the  coin,  all  his 
iiTtentions,  yea,  his  preparations  will  not  serve 
to  make  up  a  Treason. 

And  this  (under  favour)  may  serve  to  an- 
swer the  Case  of  Guido  Faux,  lately  objected ; 
unless  it  be  alleged,  that  the  lord  Strafford  had 
as  real  ail  intention  against  the  king's  life  as 
Faux  had:  For  though  the  intention  in  that 
case  be  Treason  by  the  statute,  yet  in  all  other 
tilings  there  is  no  treason  without  the  action ; 
so  immense  and  vast  a  difference  both  is,  and 
ought  to  be,  betwixt  a  project  against  the  royal 
blood,  and  all  tilings  else  of  a  lower  «nd  under 
nature. 
5b 
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You  see  tlierefore,  my  lords,  that  the  body 
of  tlie  statute  cannot  stick  against  the  lord 
Strafford,  neither  in  letter,  nor  inconsequence; 
this  is  not,  that  must  not  be  ;  All  that  can  be 
said  is,  That  this  fact  may  be  Treason  by  the 
common-law.  For  my  part,  I  profess  my  ig- 
norance, who  ever  thought  the  common  law 
might  declare,  but  never  make  a  Treason ;  that 
is,  it  might  be  presupposed  that  there  is  a  sta- 
tute whereupon  to  build  a  declaration;  and 
therefore  to  say  there  is  no  statute  for  ir,  is  to 
say  it  b  no  Treason  at  all.  The  statute  ever 
roakes  the  Treason ;  iind  to  be  decUred  to  be 
-Treason,  either  by  common  law,  or  by  parlia- 
ment, are  but  two  different  ways  of  proceed- 
ings, and  must  both  resolve  into  one  principle : 
jea,  which  comes  home  to  the  point,  in  the  21st 
of  £dw.  3,  to  kill  a  man  imployed  in  the  king's 
war,  was  Treason ;  and  the  tfSd,  to  kill  the 
king's  tnessenger,  was  treason  by  declaration  of 
the  common  law,  but  always  by  reason  of  the 
statute :  yet  none  of  these  are  now  treiisons, 
but  felonies  only,  by  reason  of  the  intervening 
statute,  the  25th  of  £dw.  3.  Such  hath  ever 
been  thought  the  force  of  its  letter  and  decla- 
ration ;  and  so  I  will  leave  it,  and  speak  a 
word  or  two  of  the  salvo,  which  is  this :  that 
because  all  particulars  could  not  be  then  de- 
lined,  therefore  what  the  parliament  should  de- 
clare to  be  treasonable  in  time  to  come,  should 
be  punished  as  Treason. 

And  according  to  this  reservation,  in  the  8th 
of  R.  2d,  one  who  was  charged  before  the 
King's-Bench  was  afterwards  referred  to  the 
parliament;  and  there,  though  the  fact  was 
not  contained  in  the  body  of  the  statute,  yet 
because  of  the  Proviso  afore-mentioned  it  was 
adjudged  Treason. 

In  the  11th  of  the  same  king,  the  duke  of 
Ireland  and  Nevil  archbishop  of  York  were 
impeached  of  Iligh-lVeason  by  Gloucester, 
Arundel,  and  Warwick ;  and  notwithstanding 
the  Statute,  were  convicted  thereof  by  the 
ialvo.  But  in  the  21sl  of  the  same  Richard 
the  2d,  the  tide  turned,  and  the  king  had  such 
a  hand  vvitli  the  parliament,  that  the  Sentence 
was  recalled,  and  those  three  noblemen  them- 
selves adjudged  traitors.  Again,  in  the  1st  o( 
Henry  4,  his  successor,  that  revocation  of  the 
2 1st  of  H.  2d,  was  repedled,  and  the  Sentence 
of  the  llth  of  his  reign  established.  Such 
were  the  tossings  to  and  fro  i>f  treason ;  and 
all  because  of  that  uncertain  Proviso. 

Therefor^  it  was,  that  in  the  same  parliament 
the  Ist  of  Ilcnry  4th,  a  Petition  was  preferred 
by  the  nobility  to  have  Treason  limited  with 
some  Statute ;  because  they  knew  not  wha,t  to 
speak,  or  what  to  do,  for  fear  thereof.  And  in 
the  10! h  chapter  an  Act  was  made  upon  this 
Petition,  that  the  salvo  should  be  holden  re- 
pealed in  all  times  to  come,  and  nothing  es- 
teemed treason  but  what  was  literally  contained 
in  the  Statute  of  the  25th  of  Edward  3  :  And 
tliercfore  it  is  said  in  the  Records,  that  there 
was  great  joy  at  the  making  of  this  act,  in  that 
the  drawn  sword  hangiac  over  every  man's  head, 
by  tliis  slender  thread  of  a  consequence,  or  illa- 


tion, was  moved  by  that  act.  Add  to  this.  That 
in  the  1st  of  queen  Mary,  the  first  chapter, 
the  same  is  repeated,  *  That  no  man  shall  be 
'  punished  in  hfe  or  estate  as  a  traitor,  but  for 
»  the  crime  contained  in  the  Statute  25  Ed.  3, 
'  without  the  leabt  mention  of  a  pretended 
'  salvo/  '       V 

The  earl  of  Northumberland's  Case  comes 
nigh  to  the  point :  he  was  charged  with  Trea- 
son, the  1st  of  Henry  4 ;  and  if  the  staiote 
of  the  5th  of  Henry  4,  the  first  chapter,  where- 
-by  .this  Proviso  is  repealed,  had  not  iatenrened, 
no  doubt  he  had  been  condemned  of  Trea^^n : 
but  he  was  only  convict  of  Felony,  and  that  be- 
cause ho  could  not  be  drawn  within  the  letter 
of  the  statute  of  the  25th  of  Edw.  S.  And  I 
dare  confidently  say  it.  That  since  that  Act  was 
made,  the  1st  of  Henry  4,  the  first  chapter, 
whereby  the  Proviso  is  repealed,  uo  man  hath 
ever  been  declared  a  Traitor,  either  by  kiag  or 
parliament,  except  it  were  upon  that,  or  some 
other  statute,  litersklly  and  declaratively  takeo. 
These  two  things  I  do  offer  te  your  lordships 
considerations  ;  That  the  lord  Strafford  cannot 
be  impeached  of  Treason  by  the  statute  of  the 
25th  Edw.  3,  and  that  the  uilvo  conuined  in 
the  same  stands  repealed  almost  200  years  ago : 
and  this  is  all  I  conceive  to  be  necessary  for 
that  statute  which  was  alleged  by  the  lord 
Strafford  in  his  defence  for  Matter  of  Fact. 

Then  the  Recorder  spake  some  few  words  to 
this  purpose ;  That  what  was  spoken  upon  die 
Statute,  was  because  it  seemed  inseparable 
from  the  Matter  of  Fact,  that  they  could  pro- 
ceed no  farther,  till  a  state  were  affi>ided  tfaeoi; 
that  to  do  otherwise,  they  conceived  might  be 
very  prejudicial  unto  my  lord  Strafford.  1.  In 
that  they  should  suppose  that  to  be  done,  which 
is  not  proved  to  be.  2.  That  the  Matter  of  Law 
arisetb  so  naturally  from  the  Matter  of  Fact, 
that  it  will  be  impossible  to  separate  one  from 
the  other.  3.  That  it  b  the  course  of  all  jodi- 
eateries,  first  to  settle  the  Verdict,  and  upon 
that  to  fix  the  Argimfients,  otherwise  he  could 
conceive  no  possible  way  of  proceeding ;  and 
therefore,  in  the  lord  Strafibrd's  name,  he  roost 
humbly  iiitreated,  that  the  Lords  would  cither 
wholly  determine  the  Matter  of  Fact  (not  wbe- 
iher  it  was  Treason  or  no,  for  then  all  odjer 
proceedings  in  the  law  were  unnecessary,  bat 
whether  done  or  not  done)  or  else  to  give  theni 
some  states  of  the  question  whereunto  dtfj 
might  confine  themselves. 

Upon  this  motion  the  house  was  adjourned 
for  that  day,  nor  hath  it  met  since ;  for  the 
House  of  Commons  are  returned  to  their  old 
hiass,  and  will  hear  of  nothing  but  the  BiD  of 
Attainder  ;  but  the  lords  seem  to  be  more  re- 
solute than  before,  because  they. find  thatdiey 
have  no  authority  to  declare  a  Treason  in  a 
fact  already  pan,"the  Salvo  of  the  S5th  of  Edw. 
the  3rd  bcmg  repealed  ;  withal,  that  if  the  Bill 
of  Attainder  should  proceed,  the  king  hath  ts 
great  power  to  iiinder  that  at  the  last  blow,  ti 
any  other  f^taiute  :  but  I  hope  llie  lords  will 
disburden  him  of  tha^  envy. 
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All  they  which  stand  obliged  to  the  lord 
Strafford,  m  blood,  affection  or  deserving ;  and 
all  who  have  been  interested  with  htm  in  the 
king's  sen'ice,  and  many  too,  who  both  hate 
lus  person,  and  dislike  his  proceedings ;  will 
doubtless  look  upon  it,  and  tender  their  own 
safety,  all  of  them  in  likelihood  being  subject 
to  the  charge  of  Treason,  if  ever  they  chance 
in  be  called  to  do  the  king's  service  in  an^r 
place  of  importance. 

I  cannot  express  how  much  the  voice  of  tlie 
multitude  is  now  altered  from  what  it  was 
lately,  nothing  now  talked  of  what  should  be 
done,  but  only  of  what  must  be  done :  so  that 
if  the  lord  Strafford  dies,  his  very  enemies  will 
confess,  that  it  is  done  more  for  necessity,  than 
for  justice ;  and  rather  for  the  satisfaction  of 
nmcoroHS  apprehensions,  than  for  any  guilti- 
ness in  the  cause. 

April  29. 

Thursday  last,  viz.  April  29,  was  designed 
for  the  agitation  of  the  long  intermitted  busi- 
ness concerning  the  Lieutenant ;  and  the  way 
was  this :  The  lords  did  meet  at  ttie  great  Hall 
at  Westminster  about  nine  of  the  clock,  not  in 
their  robes,  nor  did  the  Lord  Steward  sit  upon 
liis  sacky  but  with  the  rest  promiscuously ;  nor 
did  the  committee  for  the  house  of  commons 
stand  at  the  bar,  but  sat  with  the  rest  of  their 
fellows ;  and  the  earl  of  Strafford  sat  behind 
the  place  where  he  used  to  sit  before ;  the 
reason  of  these  changes  was,  because  the  d^et 
was  appointed  not  for  a  meeting,  but  for  a 
Conference ;  so  curious  are  we  (and  that  is  all) 
ab^out  formalities.  The  kin^,  queen,  and  prince 
were  there,  according  to  their  custom  :  not  a 
man  spake  a  word  in  the  house  'all  the  time, 
but  only  Mr.  St.  John,  (he  king's  Solicitor,  one 
of  the  Committee;  whose  drift  and  purpose 
was  to  furnish  the  Lords  with  Reasons,  why 
tbe  Hpuse  of  Commons  had  proceeded  with  a 
Bill  of  Attainder .-  and  withal,  to  reply  to  what 
tbe  lord  Stmfford  had  spoken,  either  by  himself 
or  his  counsel,  in  matter  of  law. 

The  Speech,  containing  a  learned  Argument 
on  the  I^w  of  Treason,  is  here  inserted  from 
8  Kushworth,  675.  x 

Mri  ST.  JOHN'S  ARGUMENT  OF  LAW; 
comc£rnino  the  Bill  of  Attainder, 
April  29th,  1641. 

My  Lords ;  The  knights,  citizens,  and  bur- 
gesses of  tbe  Commons  House  of  Parliament, 
have  passed  a  Bill,  for  the  attainting  of  Thomas 
earl  of  Strafford  of  Hieh  Treason.  Tbe  Bill 
hath  been  transmitted  from  them  to  your  lord- 
ships; it  concerns  net  him  alone,  but  your 
lordships  and  the  commons  too,  though  in  dif- 
ferent respects. — ^It  concerns  his  lordship  the 
highest  that  can  be  in  the  Penal  part ;  so  it 
doth,  on  the  other  side,  as  highly  concern  your 
lordships  and  the  Commons,  in  that  which 
ought  to  be  the  tenderest,  the  Judicatory  within 
that,  that  jud^  not  them  whp  judge  mm,  and 
in  that  which  is  most  sacred  amongst  neo,  the 
Fublic  Justice  of  tbe  kingdom. 


The  King  is  to  be  accounted  unto,  for  tbe 
loss  of  tlie  meanest  member,  much  more  of  one 
so  near  tbe  Head.  The  Commons  are  con* 
cecned  in  their  account  for  what  is-done,  your 
lordships  in  that  which  is  to  be  done.  The  bu* 
siness  therefore  of  the  present  Conference,  is  to 
acquaint  your  lordbhips  with  those  things,  that 
satis6ed  the  Commons  in  passing  of  this  Bill ; 
such  of'them  as  have  come  within  my  capacity, 
and  that  I  can  remember,  I  am  comninnded 
from  the  Commons  at  this  time,  to  present 
unto  your  lordships. 

My  Lords,  in  judgment  of  greatest  moment, 
there  are  but  two  ways  for  satibfying  those,  that 
are  to  give  them  ;  either  the  lex  lata,  the  law 
already  established,  or  else  the  use  of  the  same 
power  for  making  new  laws,  whereby  the  old  at 
first  received  life. — In  the  first  consideration  of 
the  settled  laws,  intbe  degrees  of  Punishment,  the 
positive  law,  received  by  general  consent,  and 
for  the  common  good,  is  sutficient,  to  satisfy 
the  conscience  of  the  Judge,  in  giving  Judg- 
ment according  to  them. — In  several  countries, 
there  is  not  the  same  measure  of  punishment,  for 
ope  and  the  same  offence ;  wilful  murder  in 
Ireland  it  is  Treason,  and  so  is  the  wilful  burn- 
ing of  a  house,  or  a  stack  of  corn :  in  the  Isle 
of  Man  it  is  Felony  to  steal  a  hen,  but  not  to 
steal  a  horse  ;*  and  yet  the  judge  in  Ireland, 
hath  as  just  a  ground  to  give  Jiidgmentof  High- 
Treason  in  those  cases  there,  as  here  to  give 
Judgment  only  of  Felony ;  and  in  the  Isle  of  Man 
of  Felony  for  the  hen,  as  here  of  Petty-Larceny, 

My  Lords,  in  tbe  other  consideration  of  using 
the  Supreme  Power,  the  same  law  gives  power  to 
the  parliament  to  make  new  laws,  that  enables 
the  inferior  court,  to  judge  according  to  the 
old.  The  rule  that  guides  the  conscience  of 
the  inferior  court  is  from  without,  tbe  prescripts 
of  tlie  parliament,  and  of  the  common-law ;  in 
the  other,  the  rule  is  from  within,  that  udtn 
populi  be  concerned,  that  there  be  no  wilful 
oppression  of  ^ny  of  the  fellow-members,  that 
no  more  blood  be  taken  than  what  is  necessary 
for  the  cure,  the  laws  and  customs  of  the  realm 
as  well  enable  the  exercise  of  this,  as  of  the  or- 
dinary and  judicial  power. 

My  Lords,  what  tiath  been  said,  is  because 
that  this  proceeding  of  the  Commons  by  way 
of  Bill,  implies  the  use  of  the  mere  legislative 
power,  in  respect  new  laws  ar^  for  the  most 
part  past  by  bill. 

This,  my  Lords,  though  jus^  and  legal,  and 
therefore  not  wholly  excluded ;  yet  it  was  not 
the  only  ground  that  put  the  Commons  upon 
the  Bill,  tiiev  did  not  intend  to  make  a  new 
Treason,  and  to  condemn  my  lord  of  Strafford 
for  it ;  they  had  in  it  other  considerations  Uke- 
wise,  which  were  to  this  effect. 

1.  Tbe  Commons  knew,  that  in  all  former 
ages,  if  doubts  of  law  arose  of  great  and  eeneral 
concernments,  the  Parliament  was  usually  con- 
sulted withal  for  resolution,  which  is  the  rea>- 
son  £hat  many  acts  of  parliament  are  only  de- 
clarative of  the  old  law,  not  introductive  of  a 
new,  as  the  Great  Charter  of  our  Liberties ; 
the  Statute  of  35  £d.  3,  of  Treasons;  tbe  $!»• 
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tute  of  the  Prerogative,  and  of  late  the  Peti- 
tion of  Right ;  if  die  law  were  doubtful  in  this 
case,  they  perceived  the  ParUament  (where  the 
old  way  is  altered,  and  new  laws  made)  the 
fittest  judge  to  clear  this  doubt. 

2.  My  Lords,  they  proceeded  this  way,  to 
obviate  those  scruples  and  delays,  which  through 
disuse  of  proceedings  of  this  nature,  might  have 
risen  in  the  manner  and  way  of  proceeding, 
since  the  Statute  oi'  the  I  Hen.  4,  c.  17,  and 
mure  fully  in  the  Roll,  No.  144.  The  proceed- 
ings of  parliament  have  usually  been  upon  an 
Indictment  first  found,  tlioughin  cases  of  Trea- 
son particularly  mentioned  in  the  Statute  of 
23  £dw.  3,  which  hs^d  not  been  done  in  this 
case ;  doubts  likewise  might  rise,  for  Treasons, 
not  particularly  mentioned  in  the  Statute  of 
25  ^w.  3,  whether  the  Declaratory  power  of 
parliament  be  taken  away,  in  what  manner 
they  were  to  be  made,  and  by  whon^i,  they  find 
not  any  Attainders  of  Tresison  in  parliament, 
for  Bear  this  200  year^^  but  by  this  way  of 
Bill ;  and  again^  they  know  that  whatsoever 
could  be  done  any  other  way,  it  might  be  done 
by  this. 

3.  In  respect  of  the  Proofs  and  Defiositions, 
that  have  been  made  aga'mst  him  ;  for  first, 
although  they  knew  not,  ^ut  that  the  whole 
Evidence  which  hath  b^n  given  at  the  bar, 
in  every  part  of  it,  it  sufficiency  comprehended 
within  the  charge,  yet  if  therein  they  should  be 
niistaken,  if  it  should  prpv^  otherwise,  use  may 
justly  be  made  of  such  Evidence  in  this  way  of 
Bill ;  wlierein  so  as  Evidence  be  given  io,  it  is 
no  way  requisite  that  there  sljould  have  been 
uny  Articles  or  Charge  at  all ;  and  so  in  the 
case  of  double  testimony  upon  the  Statute  of 
the  1st  Edw.  6,  whether  one  direct  Witness, 
with  others,  to  circumstances,  bad  been  single 
or  double  testimony  ?  An4 although  single  test!- 
ijAony  might  be  sufficient  to  satisfy  private 
conscjences,  yet  how  far  it  would  have  been 
satisfactory  io  a  judicial  way,  (where  forms  of 
law  are  more  to  be  stood  upon)  was  not  so 
dear ;  whereas  in  their  way  of  Bill,  private 
satisfaction  to  each  man*s  conscience  is  suffi- 
cient, although  no  Evidence  hod  been  given  in 
•tall. 

My  Lords,  The  proceeding  by  way  of  Bill,  it 
was  not  to  decline  your  lordships  justice  in  the 
judicial  w^,  in  these  exigends  of  tlie  state  and 
Kingdom;  it  was  to  husband  time, by  silencing 
those  doufa(ts»  they  conceived  it  the  speediest 
and  surest  way.  My  lords,  these  are  io  effect, 
tJie  things  the  Commons  took  into  their  consi- 
deration, in  respect  of  (be  manner  and  way  of 
Proceeding  against  the  Earl. 

Ill  the  next  place,  I  am  to  declare  unto  your 
lordships,  the  things  they  took  into  their  consi- 
derations, in  respect  of  the  matter  and  merits 
of  the  Cause,  and  they  are  comprehended 
within  these  six  heads. 

1.  That  there  is  a  Treason  within  the  statute 
of  25  Edw.  3,  by  Levying  of  War  upon  the 
matter  of  the  15th  Article. 

^2.  If  not  by  actual  levying  of  war,  yet  by 
advising,  aad  declaring  his  iutenlioa  ot  war^, 


and  that  by-Savil's  Wan^nt,  and  advice  of 
bringing  over  the  Irisli  Army  upon  the  matter 
in  the  23rd  Article ;  then  intending  of  a  War,  if 
nQt  within  tlie  clause  of  levying  of  a  W^ar,  in 
the  statute  of  25th  Edw.  3,  yet  wiihiii  the 
fir>t  Trei^o,  of  compassing  the  death  of  the 
king. 

3.  If  either  of  these  two  single  acts  is  withia 
the  statute  of  25  Edw.  3,  yet  upon  pQuiog  alto- 
gether, which  hath  been  proved  against  biro, 
that  tb^e  is  a  Treason  within  the  first  clause, 
of  compassing  the  death  of  the  king.  *  £t  si 
'  non  prosunt  singula  junctajuvaat.' 

4.  That  he  hath  sessed,  and  laid  aoktien 
upon  the  subjects  of  Ireland,  against  tlieir  will, 
and  at  their  charge,  within  the  Irish  statute  of 
the  18th  of  Hen.  6,  that  both  person  and 
thing  are  within  the  statute ;  That  the  statute 
remains  in  force  to  this  day,  that  .the  parlia- 
ment here  hathcognizanceof  it,  and  that  even 
in  the  ordinary  way  of  judicature,  that  if  there 
be  a  Treason  ap4  &  Traitor,  that  the  want  of 
jurisdiction  in  the  judicial  way,  mayjo&tly  be 
supplied  by  Bill. 

5.  That  his  endeavouring  to  subvert  the  foo- 
damental  laws  and  guvemment  of  the  realms 
of  England  and  Ireland ;  and  instead  thereof 
to  introduce  a  tyrannical  government  ag^st 
law,  is  Treason  by  the  commoiHlaw ;  that 
Treasons  at  the  common-law  are  not  taken 
away  by  the  statute  of  25  Edw.  3, 1  Hen.  4,  &c 
nor  any  of  them. 

6.  That  as  this  Case  stands,  it  is  just  and 
necessary  to,  resort  to  the  supreme  power  ia 
parhament,  in  case  all  the  rest  should  fiiiJ. 

Of  these  sis,  five  of  them  areTceasoo,  within 
the  com.pass  if  the  Uws  already  established, 
three  within  the  sutute  of  25tli  Edw.  3,  and 
one  within  the  Irish  statute,  the  o^ier  by  the 
common  law  of  England. — If  but  any  one  of 
these  six  considerations  hold,  the  comoions 
conceive,  that  upon  the  whole  matter,  they  had 
good  cause  to  pas^  the  Bill. 

My  Lords,  For  the  first,  of  Levying  War,  I 
shall  make  bold  to  read  the  case  to  your  lord- 
ships before  I  speak  to  it,  it  is.  thus.  The  Earl 
did  by  warrant  under  his  hand  aud  seal,  give 
authority  to  Robert  Savil,  a.  ae^eant  at  aims, 
and  hi^  deputies,  to  sess  such  numbers  of  solr 
diers,  horse  and  foot,  of  the  army  in  Iseland, 
together  with  an  officer,  as  the  serjeant  should 
think  fit,  upon  his  majesty's  subjects  of  Ireland, 
against  theu:  will ;  this  warrant  was  granted  by 
the  Earl  to  the  end,  to  compd  the  subjects  of 
Ireland  to  submit  to  the  unlawful  summons 
and  orders  made  by  the  Earl  upon  paper  peti- 
tions, exhibited  to  him  in  case  of  private  inte* 
rest  between  party  and  par^;  this  warrant  was 
executed  by  Savil  and  his  deputies^  by  sessingof 
soldiers,  both  horse  and  foot,  upon  dnrers  of  the 
subjects  of  Irehind  against  their  wills,  in  wv- 
like  manner,  and  at  ^divers  times  the  soklien 
continued  upon  the  parties,  upon  whom  they 
were  sessed,  and  wasted  their  goods^  until  such 
time  as  they  had  submitted  themselves  unto 
those  summons  and  orders. 

My  Lords,  Thisis  a  Levying  War  lutLin  the 
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sUtute  of  d5th  £d«.  3.  The  woids  of  the  8t»- 
tuce  are,  *  Ifwiy  man  do  levy  war  against  our 
*  lord  the  king  ia  his  -fealm,  tliis  i»  declared 

<  I'reasoo/ 

I  shall  endeavour  in  this  to  make  clear  to 
your  lofdshipSy  1/  What  shall  be  a  levying  of 
war,  in  respect  of  the  mottre  or  cause  of  it. 
2.  What  shall  be  said  a  levying  of  war^  in  re- 
spect of  the  action  or  thing  done.  3.  And  in 
the  third  ptace^  1  shall  apply  them  to  the  pre- 
sent case. 

It  will  be  granted  in  this  levying  of  war,  that 
forees  n^ay  be  raised,  and  likewise  used  in  war- 
like manner,  and  yet  no  levying  of  war  within 
the  statute,  that  is,  when  the  forces  are  raised 
and  employed  upon  private  ends,  either  of  re- 
venge or  interest. 

before  this  statute  in  Edward  the  Ist's  time, 
the  title  of  a  Castle  was  in  difference  between 
the  earls  of  Hereford  and  Gloucester,  for  the 
maintaining  of  the  possession  on  the  one  side, 
and  gaining  of  it  on  the  othec;  forces  were 
raised  on  either  side  of  many  hundred  men ; 
they  marched  with  banners  dbplayed,  one 
agamst  another.  In  the  parliament^  in  the  30th 
year  of  Edward  1,  this  was^ adjudged  only  Tres- 
pass, and  either  of  the  earls  fined  1,000  marks 
apiece. 

After  the  Statute  in  Hilary  Term,  in  the  15th 
of  £dw.  3,  in  the  King's-Bench  Rot.  Nicholas 
liuntercome  in- warlike  manner  with  40  men, 
armed  anumgst  other  weapons,  with  guns,  (so 
antient,  as  appears  by  that  Record,  they  were) 
did  much  spoil  in  the  manor  of  the  Abbey  of 
Dorchester  in  the  eoonty  of  Oxford,  this  was 
accounted  no  Treason,  and  so  it  hath  been  held 
by  the  Judges,  That  if  one  or  more  Township, 
upon  pretence  of  saving  their  commons,  do  in  a 
forcible  and  warlike  manner  tliruw  in  inclosures, 
this  is  only  a  Riot,  no  Treason. 

The  words  of  the  Statute  35  £dw.  3,  clear 
this  point,  that  if  any  man  ride  armed  openly 
or  secretly  with  men  at  arms,  against  any  other, 
to  kill  and  rob,  or  to  detain  him  until  ne  bath 
made  fine  and  ransom  for  his.  deliverance,  this 
is  declared  not  to  be  Treason,  but  Felony  or 
Trespass,  as  the  case  shall  require :  all  the  print- 
ed Statutes  which  have  it  covertly  or  secret,  are 
misprinted,  for  the  words  in  the  Parliament 
KoU,  as  appears  in  the  17th,  are,  Disccvert- 
$nent  au  secret etnent,  open  or  secretly. 

So  that,  my  lords,  in  this  of  Levying  War, 
the  act  is  not  so  much  to  be  considered,  but  as 
in  all  other  Treasons  and  Felonies,  quo  animOf 
with  what  intent  and  jpurpose }  My  Lords,  If 
the  end  be  considerable  in  levying  war^  it  may 
be  said,  tliat  it  cannot  be  a  war,  unless  against 
the  king,  for  the  words  of  the  statute  are, '  If 

<  any  man  levy  war  against  the  king.' 

That  these  words  extend  further  than  to  the 
person  of  the  king,  spears  by  the  words  of  the 
Statute,  which  in  the  beginning  declares  it  to  be 
Treason,  to  compass  and  imagine  the  death  of 
the  king,  and  after  other  treasons,  this  is  to  be 
declar^  to  be  treason,  to  levy  war  against  the 
king ;  If  levying  of  war  extend  no  further  than 
10  the  person  of  the  king,  these  words  of  the 


statute  are  to  no  purpose  for  then  tlte  first  trea« 
son  of  compassing  the  kmg's  death,  had  fullj^ 
ioduded  it  before,  because  that  he  whidh  leviea 
war  against  the  person  of  the  king,  doth  neces- 
sarily compass  his  death.* 

*  <<  But  does  he  so  ?  Where  is  the  truth,  or 
the  logic,  of  this  necessity?  In  our  Law  writers^ 
and  Treason  trials,  I  grant.  They  have  passed 
this  construction  upon  the  statute :  yet  not  till 
they  add  to  it  the  words  *  bis  person,'  and  make 
moral  reflections  on  the  deaths  of  Richard  d, 
and  Edward  2.  Let  them  consider  on  the  other 
hand,  the  caso  of  Henry  6 ;  he  was  twice  im^ 
prisoned  for  tlie  express  purpose  of  preserving 
his  life,  and  was  very  carefully  preserved  alive 
for  years ;  nor  is  it  yet  known  how  he  came  by 
his  death.  The  Resolution  of  the  Judges  on 
the  Earl  of  Essex's  Trial  in  the  year  1600,  car- 
ries this  necessity  farther  stilL  It  is  there  de^ 
dared  to  be  the  consequence  of  '  every  rebel* 
'  lion,'  and  not  confined  to  war  against  the 
king's  person ;  and  this  is  as  just  a  condusion 
as  the  other. — Examine  the  words  of  this  Law 
as  in  Edward  3rd's  reign,  as  if  it  were  the  law 
of  Poland,  and  make  out  the  cbndnsion  there  ;. 
not  under  the  prejudices  and  habits  of  thinking^ 
to  which  our  minds  are  accustomed. — I  bebeve 
the  Statute  had  in  view  a  case  of  War  and  Re-s 
hellion,  which  might  not  be  directed  against  the 
king's  life :  and  this  opinion  will  be  found  most 
agreeable  to  the  state  of  that  age,  by  those  wha 
will  take  the  pains  to  examine  its  histofj  atten* 
tivel^,  and  tlie  condition  of  this  and  the  w^}^ 
bouring  kingdoms.  There  is  a  grent  authoritf 
in  oar  law  on  my  side  in  this  point.  Chief  Ju»* 
tice  Brooke,  who  compiled  most  of  his  Abridge- 
ment in  the  reigns  of  Ueo.  8,  and  his  son,  when 
Treasons  were  readily  stramed  to  any  construe* 
tion,  doubts  about  the  caseof  a  design  to  deprive 
the  king  of  his  crown,  whether  it  is  within  the 
statute  of  Treasons.  Because^  he  says^one  may 
deprive^  &c.  without  designing  the  death ;  there* 
fore,  he  adds,  a  statute  was  had  for  this  Case 
under  Hen.  8,  and  Ed.  6.  See  Bro.  Abr.  Tree-* 
son  pi.  94.  What  need  have  we  of  more?  The 
douht  of  a  Judge  under  a  Tudor  prince^  ^SP^*' 
such  a  point  and  against  the  crown,  may  aSord 
a  satisfactory  dearance  of  the  doubt  to  subjects 
of  a  Brunswick  prince.  Thenrgnment upon 
the  two  cases  of  Levying  War  and  depriving  of 
the  crown,  is  the  same.  And  this  learned  Judge 
did  certainly  not  eoconrage  the  sepamtion  o£ 
the  king's  authority  from  his  person,  in  thi& 
branch  of  the  Law  of  Treason,— -It  would  be. 
e<]oally  just  to  take  the  converse  of  the  above 
aigument,  and  to  say,  the  levying  war  most  be 
dear  of  design  against  the  king's  life,  because  i£ 
it  were  otherwise,  there  was  no  need  to  provide 
for  it  by  the  first  clause  of  compassing,  &c. 
Many  of  the  arguments  in  the  State  TtiA  leadi 
to  this  inference,  unknown  to  their  authors.  It 
is  the  consequence  of  lord  Bacon's  statement  n£ 
the  Judges^  Opinion,  in  his  Treasons  of  the  Earl 
of  Essex,  and  in  many  other  examples.— Again, 
the  inconsistency  of  the  doctrine  will  further 
appear,  from  the  following  view  of  iu    If  it  be 
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•  It  is  a  war  against  the  king,  when  intended 
for  alteraf  ion  of  the  laws  or  government  in  any 
part  of  them,  or  to  destroy  any  of  the  great 
officers  of  the  kingdotn.  I'his  is  a  levying  war 
against  the  king : 

1.  Because  (he  king  doth  protect  and  main- 
tarn  the  Laws  in  every  part  of  them,  and  the 
great  ofhcers,  to  whose  care  he  hath,  in  his  own 
steady  delegated  the  execution  of  them. 

8.  B<.causethey  are  the  king's  laws,  he  is  the 
fouBtaiu  from  whence,  in  their  several  channeb, 
(they  are  derived  to  the  suhject ;  all  our  Indict- 
ments run  thus,  trespasses  laid   to  be  done, 

*  contra  pacem  domini  regis,'  the  king's  peace, 
for  exorhiUnt  offences,  though  not  intended 
against  the  kind's  person,  against  .the  king,  his 
croivn  and  dignity. 

My  lords,  this  constniction  is  made  good,  by 
divers  Authorities  of  great  weight,  ever  since 
the  Statute  of  ^5th  of  £dw.  3,  downwards. 

In  Rd.  2*s  time,  sir  Tho.  Talbot  conspired 
die  death  of  the  dukesx>f  Gloucester  and  Lancas- 
ter, and  some  other  of  the  peers ;  for  the  effect^ 
ing  of  it,  he  had  caused  several  people  in  the 
county  of  Chester,  to  be  armed  in  warlike  man- 
ner in  assemblies  in  the  parliament,  held  in  the 
17th  R.  3,  No.  20.  sir  Thomas  Talbot  being  ac* 
cused  of  High  Treason  for  this :  It  is  there  de- 
dared,  insomuch  as  one  of  them  was  Lord  High 
Steward  of  England^  and  the  other  High  Con- 
stable^ that  this  was  done  in  destruction  of  the 
estates  of  the  realm,  and  of  the  lafvs  of  the 
kingdom,  and  therefore  adjudged  Treason,  and 
-  the  Judgment  sent  down  into  the  King's  Bench, 
as  appears,  Easter  term,  in  the  irtli  R.  2,  in  the 
King's  Bench  rot.  16.  These  two  lords  had  ap- 
peared in  the  11  R.  2,  in  maintenance  of  the 
act  of  parliament  made  in  the  year  before,  one 
of  them  was  of  the  Commissioners  appointed  by 
Parliament,  and  one  of  the  Appealers  of  those 
who  would  have  overthrown  it. 

The  doke  of  Lancaster  likewise  was  one  of 
the  lords,  that  was  to  have  been  indicted  of 
Treason,  for  eudf  avooriog  the  maintenance  of 
it;  and  therefore  conspiring  of  tbeir  deaths  is 
said  to  be  in  destruction  of  their  laws ;  This 
there  is  declared  to  be  Treason,  that  concerned 
the  person  of  the  king  and  common- wealth. 

In  that  great  Insurrection  of  the  villains, 
and  meaner  people,  in  Rd.  2'<  time,  they  took 
an  oath,  *  Quod  regi  et  communibus  fidelitatem 

leyyiofj  war  against  the  king,  to  assume  royal 
autnority  bv  force,  it  cajinot  be  restrained  to 
any  particular  branch  of  the  prerogative.  It 
most  be  treason  so  to  assume  any  one  of  them. 
.  Of  these  there  is  none  more  clearly  ascertained, 
than  the  administration  of  justice.  This  pro- 
ceeds from  the  Crown  as  the  Fountain  of  Jus- 
tice, from  whence  all  Courts  are  to  derive  their 
institution.  Therefore,  to  erect  such  tribunal, 
md  to  maintain  it  with  force,  (any  force  suffi- 
cient for  the  purpose,  according  to  Foster)  is 
levying  war  against  the  king,  by  *  doing  that 

*  which  the  king,  ought  to  do  in  government  as 
<king.'  LudersontheLawofTr««t6n,  in  Le» 
tying  War,  p.  7T. 


«  servarent,'  to  be  true  to  the  king  and  com- 
mons,  and  that  they  would  take  noiliiai;  but 
what  they  paid  for,  punbbed  all  tlieft  with  dearh ; 
here  is  no  intendtnent  against  the  person  of  (fie 
king ;  The  intent  was,  to  establish  the  laws  of 
Villanage  and  Servitude,  to  barn  all  tlie  He- 
cords,  to  kill  the  Judges :  This  in  the  Parlia- 
ment of  the  5th  Rd.  2,  No.  31,  8«,  ihc  first 
party  is  declared  to  be  Treason  against  the  kini;, 
and  against  the  law. 

In  the  llih  R.  2,  in  parliament,  the  raisioir 
of  Forces  tigainst  the  Commissioners,  appointed 
by  act  of>Parliament  the  year  before,  adjudged 
Treason  by  all  the  judges. 

The  statute  1  Mary  cap.  19,  enacts,  That  if 
13  or  more  shall  endeavour  by  force,  to  alter 
any  of  the  laws  or  statutes  of  the  kii^oro,  he 
shall  Irom  such  a  time  there  Innited,  be  ad- 
judged only  as  a  Felon.  This  actwastoooD- 
tinue  but  to  the  next  pariiament,  it  is  expiied, 
it  shews  by  the  words  only,  that  the  offnce 
was  higher  before  the  making  it. 

My  lords,  In  queen  Elizabeth's  tibie,  Gnot, 
and  divers  apprentices  of  London,  to  the  Dum- 
ber of  200,  ro»e,  aiid  assembled  at  Towehbill, 
carried  a  cloak  upon  a  pole  instead  of  a  ban- 
ner, their  intent  was  to  deliver  divers  Appren- 
tices out  of  prison,that  had  been  committed  opon 
a  Sentence  in  the  Star-Chamber  forhuts,  to  kill 
the  lord  mayor  of  London,  and  for  fettiogpraes 
on  Victuals.  In  Trinity  term,  37  Ehz.  divas 
of  the  Judges  were  consulted  withal,  and  it- 
solved,  Thsu  this  was  a  levying  of  war  against 
the  queen,  being  intended  against  the  gofem- 
ment  and  officers  of  the  queen,  and  tMrr/ore 
Grant  and  others  were  executed  as  Traitors. 

Afterwards,  in  that  queen's  time,  dh«is  of 
the  county  of  Oxford  consulted,  to  go  together 
from  house  to  house  in  that  county,  and  ieooe 
to  London  and  other  parts,  to  excite  them  to 
take  up  arms,  for  the  tnrowinc  in  of  all  ioclo- 
sures  throughout  England.  Nothing  was  done, 
nor  no  assembly.  Yet  the  statute  of  IS  £liz- 
c.  1,  during  the  queen's  life,  made  ii  Treason, 
to  intend,  or  advise  to  levy  war  a|»iii5t  the 
queen. 

In  Easter  term  39  Eltz.  all  the  Judges  of 
England  met  about  the  case,  it  was  resolrcd  hj 
them,  that  this  was  a  war  intended  against  th: 
queen ;  they  agreed^  That  if  it  had  beeo  of  oce 
township  or  more,  upon  priTale  interest,  aid 
claim  of  right  ot  Common,  it  bad  not  bcea 
Treason,  but  this  was  to  throw  in  all  Indosore 
through  the  kingdom,  w hereunto  these  paitx-s 
should  pretend  no  claim.  That  it  was  sgaiibi 
the  law,  in  regard  that  the  StaluU  of  Mertuo 
gave  power  of  Inclosores  in  many  cases :  apo> 
thi:*  resolution  Bradsaw  and  Burton  were  ete- 
cuted  at  Aynestow-hili  in  Oxfordshire,  the  place 
where  they  intended  the  first  rendezvous. 

So  that  my  lords,  if  the  end  of  it  be  to  over- 
throw any  of  the  Statutes,  any  part  of  thela* 
and  settled  government,  or  any  of  the  peat 
officers  intrusted  with  the  execution  of  tbeo, 
this  is  a  war  against  the  king. 

My  lords,  It  will  be  further  considerable, 
what  shall  be  accounCe4  »  Levying  of  Wsr,  ifl 
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respect  of  the  actions  and  things  done;  there 
is  adesigo  to  alter  some  part  of  the  laws,  and 
presi^nt  goveriiment,  for  the  effcrcciiig  thereof, 
people  he  provided  of  arms,  gathered  toge- 
ther iiiio  ttuops,  but  afterwards  march  not  with 
ba)irter;i  displayed,  nor  do  bellum  percuttre, 
whether  the  army  themselves,  a)id  gathering  to- 
getlier  upun  this  design,  be  a  war,  or  ^uch  pro- 
becutiuii  of  the  design  with  force,  as  makes  it 
treason  within  the  statute  ? 

1.  If  this  be  not  a  war,  in  respect  that  it  ne- 
cessarily occasions  hostile  preparations  on  the 
other  side. 

2.  From  the  words  of  the  statute,  sliall  levy 
,  war,  and  be  thereof  probably  attainted  of  open 

deed,  by  people  of  their  condition;  although 
the  bare  conspiring  he  not  an  open  deed,  yet 
whether  the  arming  and  drawing  of  men  toge- 
iher,  be  not  an  open  declarati9n  of  war  ? 

In  sir  Thomas  Talbot's  Case  before  cited,  in 
the  Uth  R.  2,  the  acts  of  force  are  expressed 
in  the  Porhaiuent  Hoil ;  That  tie  caused  divers 
of  the  people  of  the  counter  of  Chester,  to  be 
armed  in  a  warlike  manner  in  assemblies,  here 
is  no  marching,  no  banners  displayed. 

In  the  8th  Hen.  8,  William  Bell  and  Thomas 
Lacy  in  Com.  Kane,  conspired  with  Thomas 
Cheyney,  called  the  *  Hermite  of  the  queen  of 
*  Faries,'  to  overthrow  the  laws  and  customs  of 
the  realm  ;  and  for  the  effecting  of  it,  they  with 
SOO  more,  met  together,  and  concluded  upon  a 
course  of  raising  greater  forces  in  the  county  of 
Kenr,  and  the  adjacent  shires ;  lliis  adjudged 
1  reason  ;  these  were  open  acts. 

My  Lords,  For  the  Application  of  both  these, 
to  the  Case  in  question  : 

1.  In  respect  of  the  end  of  it:  here  was  a 
War  against  the  king,  it  was  to  subvert  the  laws; 
this  being  the  design  for  the  effecting  of  it,  he 
assumed  to  his  own  person  an  arbitrary  power 
over  the  lives,  liberties,  and  estates  of  his  ma- 
jesty's subjects,  and  determined  Causes  upon 
Paper-Petitions,  at  his  own  will  and  pleasure; 
Obedience  must  be  forced  by  the  army,  this  is 
declared  by  the  Warrant. 

My  lords,  If  it  be  said  that  the  Warrant  ex- 

rresseth  not  any  intent  bf  subverting  the  laws; 
t  cxpresseth  fully  one  of  the  principal  means, 
whereby  this  was  to  be  done,  that  is,  obedience 
to  his  arbitrary  orders  upon  Paper-Petitions ; 
This  was  done  in  reference  to  the  main  design. 
In  the  Cases  of  the  town  of  Cambridge  and 
sir  William  Cogan,  they  have  formerly  been 
cited  to  your  lordships  upon  other  occasions, 
the  things  in  themselves  were  not  Treason,  they 
\\  ere  not  a  levying  of  war.  In  that  of  Cam- 
bridge, the  town  met  together,  and  in  a  forcible 
manner  broke  up  the  University-Treasury,  and 
took  out  of  it  the  Records,  and  Evidences  of  the 
Liberties  of  the  University  over  the  town.  In 
the  ather,  they  of  Bridgewater  marched  to  the 
Hospital,  and  compelled  the  master  of  the  Hos- 
pital to  deliver  unto  them  certain  Evidences, 
that  concerned  the  town,  and  forced  liim  to 
enter  into  a  bond  of  200/. 
These,  if  done  upon  these  private  end$  alone. 


had  not  been  a  Treason,  as  appears  by  the 
very  vtords  of  the  sUtute  of  25  Edw.  3,  before- 
mentioned,  of  marching  openly  or  secretly. 

But  my  lords,  these  of  Cambridge  and 
Bridgewater,  they  were  of  the  conspiracy  with 
the  Villains,  as  appeais  in  the  Parliament-RoU 
of  I.Rich.  2,  n.  311,  and  32,  where  the  towns 
of  Cambridge  and  Bridgewater  are  expressly 
excepted  out  of  the  general  Pardon  made  to 
the  Villains ;  this  being  done  in  reference  to 
that  design  of  the  Villains,  of  altering  the  laws ; 
this  was  that  which  made  it  Treason. 

If  tlie  design  went  no  further,  tlian  the  en- 
forcing obedience  to  these  Paper  Orders  made 
by  himself,  it  was  sufficient  it  was  to  subvert 
one  fundamental  part  of  the  law  ;  nay,  in  effect 
the  whole  law ;  what  use  of  law,  if  be  might 
order  and  determine  of  men*s  estates  at  his  own 
pleasure  ?  This  w'as  against  the  law  notoriously 
declared  in  Ireland. 

In  the  close  KoU  in  die  Tower,  in  the  9i^th 
of  Ed.  1,  a  Writ  went  to  the  Justices  in  Ire- 
land, that  kingdom  at  tliat  time  was  governed 
by  Justices,  declaring,  That  iipon  Petitions 
they  were  not  to  determine  any  Tides  between 
party  and  party,  upon  any  pretence  of  proht 
whatsoever  to  the  king. 

In  128  Hen.  6,  c.  S.  Suits  in  equity  not  be- 
fore the  Deputy,  but  in  Chiincer]^ ;  suits  at 
common-law,  not  before  him,  hut  in  cases  of 
life  in  the  King\-Bench ;  for  tiil^  of  lands  or 
goods  in  the  proper  xourts  of  the  kingVBeoch, 
or  Common-Pleas. 

This  declared  in  the  Instructions  for  Ireland, 
in  the  latter  end  of  king  Jameb^s  time,  and  by 
the  Proclamation  in  his  majesty's  time ;  my 
lord  took  notice  of  them ;  called  i  he  commis- 
sioners narrow-hearccd  (^ommissioiters. 

The  law  said,  He  should  not  Uius  proceed 
in  the  subversion  of  it,  he  saith  he  will,  and 
will  enforce  obedience  by  the  array,  this  is  as 
much,  in  respect  of  the  end,  as  to  eiidea\H>ur 
the  overthrow  of  the  Statutes  of  Labourers,  of 
Victuals,  or  of  Merton  for  Inclosnres  ;  here  i» 
a  Warrant  against  the  king,  in  respect  of  the 
end  *. 


♦  *'  The  same  arbitrary  confusion  of  right 
and  wrong,  encoura^.ed  ti)e  parliamentary 
leaders  in  Charles  the  ist's  time,  to  charge  lord 
Strafford  with  having  subverted  the  laws,  and 
thereby  committed  High-Treason.  It  was  the 
Article  whicii  they  laboured  the  most,  and  per- 
haps they  judged  rightly ;  because,  by  being 
general  and  indistinct,  it  was  capable  of  em- 
braciug  any  offence  that  malice  and  faction 
could  find  no  other  name  for.  Thev  could  not 
have  attempted  this  with  effect,  if  the  Law  of 
Treason  had  been  properly  defined ;  or  if  the 
minds  of  men,  the  iearntd  as  well  as  the  vulgar, 
had  not  been  obscured  or  perverted  by  the  doc- 
trines which  had  been  long  current,  on  the 
supposed  authority  uf  adjudged  Cases.  It  is 
curious,  but  lamentable  too,  to  find  St.  John, 
with  whom  the  maintenance  of  this  Article  lay, 
urging  them  all  and  relying  of^n  them,  to 
prove  lord  Strafford  guilty.    Thus  did  tlie  in* 
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tktt  assessed  upon  tlie  suKject,  which  killed 
their  cattle,  consuined  SDd  waste:!  their  eoods. 

Your  lard&hips  observe  a  treat  difference, 
where  six  men  go  u|Kin  a  design  alone,  and 
when  sent  from  an  army  of  600,  all  engaged  in 
the  same  service,  9t>  many  were  sent  as  wei« 
sufficient  to  execute  the  command,  if  apon  a 
poor  maa  fewer,  more  upon  a  rich ;  if  the  bix 
liad  not  been  able,  the  whole  army  must  make 
it  good.  The  reason  that  the  Sheriff  directed 
alone,  or  bat  with  one  bailiflf  to  du  execution, 
is,  becanse  he  halh  the  command  of  ik  law, 
the  king's  writ,  and  the  pot$e.  comitalns  in  ase 
of  resistance.  Here  is  llie  Warrant  of  a  Gene- 
ral of  an  Army;  Here  b  the  potit  exercUVf 
the  Power  of  the  Army,  under  the  awe  of  ihc 
whole  Army  six  may  force  more,  than  mtj 
without  it ;  and  although  never  above  ax  m 
one  place,  yet  ia  several  parts  of  the  kingdom 
at  the  same  time,  might  be  above  sixty ;  for 
sessing  of  Soldiers  was  frequent,  it  was  tlie  or- 
dinary course  for  execution  of  his  orders. 

The  Lord-Lieutenant  of  a  county  in  Ens- 
laud  hath  a  design  to  alter  the  laws  and  go- 
vernment ;  nay,  admit  the  desi|^n  goes  not  ^ 
hi^h,  he  only  declares  thus  much,  he  will  order 
the  freeholders  and  estates  of  the  inhabitaois 
of  the  cqanty,  at  his  own  will  and  pleasure,  aod 
doth  accordingly  proceed  upon  Paper-Petitions 
foreseeing  there  will  be  disobedience,  lie  eraoh 
out  Warrants  under  bis  hand  and  seal,  to  the 
deputy 'lieutenants  and  captains  of  the  Traioed- 
Bands,  that  upon  refusal,  they  will  take  buch 
number  of  the  Trained-Bands  through  iW 
county,  with  officers,  as  chey  shall  think  p>^A 
and  lay  them  npon  die  lands  and  liouse^of 
the  refusers,  soldiers  in  a  warlike  manner  are 
frequently  scssed  upon  thetn  accordingly ;  your 
lordships  di)  conceive,  that  thb  is  a  levying  of 
war  within  the  statute. 

The  Case  in  question  goes  further  in  these 
two  respects :  That  it  is  more  again&t  the d- 
dared  law  in  Ireland,  not  only  against  tLe 
Common-law,  but  likewise  against  the  Statme 
of  S8  Hen.  6,  against  the  Acts  of  the  Conm).»- 
sioners;  against  Proclamations  in  pursuance 
of  the  law  ;  against  that  himself  to(»k  notice  oi 
narrow-hearted  commi8sioners.-^lD  this,  that 
here  was  an  Anny,  the  soldiers  by  profe^siw«. 
acts  of  hostility  from  them  of  greater  lerrj-, 
than  from  fineehoMers  of  the  same  conntr.^ 
Mf  lords,  I  have  now  done  with  the  first  of  Le- 
vymg  of  War. 

The  Second  is  the  Machination,  the  adn?  n: 
of  a  War.  The  case  in  this,  rests  upon  a  War- 
rant to  Savilie,  and  the  advice  in  the  €3d  Arti- 
cle.   The  Warrant  shews  a  resolution  of  em- 


8.  In  respect  of  the  Actions,  whether  there 
be  either  a  Levying  of  War,  or  an  open  deed, 
or  both. 

My  lords,  There  was  an  army  in  Ireland  at 
that  time,  of  9,000  horse  and  foot ;  by  this 
Warrant  there  is  a  full  designation  of  this 
whole  army,  and  an  assignment  of  it  over  to 
Savilie  for  this  purpose.  The  Warrant  gives 
him  power  fnmi  time  to  time,  to  take  as  many 
soldiers,  horse  and  foot,  with  an  officer  througK- 
oot  the  whole  army,  as  himself  shall  plea&e ; 
here  is  the  terror  and  awe  of  the  whole  army 
to  enforce  obedience.'  My  lords,  If  the  Earl 
had  armed  2,000  horse  and  foot,  and  formed 
them  into  companies  to  thb  end,  jrour  lord- 
ships would  have  conceived,  that  thi&  had  been 
a  war.  It  is  as  much  as  in  the  case  of  sir  Tho- 
mas Talbot,  who  armed  them  in  assemblies. 

This  is  the  same  with  a  breach  of  trust 
added  to  it. 

That  Army  which  was  first  raised,  and  after- 
wards committed  to  his  trust,  for  the  defence 
of  the  people,  is  now  destined  by  him  to  their 
destruction.  This  assignation  of  the  army  by 
bis  warrant,  under  his  hand  and  seal,  is  an 
open  act.  My  lords,  Here  is  not  only  an  open 
act  done,  but  a  levying  o(  war,  soldiers,  both 
borse  and  foot,  with  an  officer  in  warhke  man- 


justice  of  crown  prosecutions  meet  with  a  re- 
taliation here,  in  the  injustice  of  a  popular 
prosecution.  So  fared  it,  too,  with  Laud. 
Such  mep  as  he  cannot  complain,  when  Chey 
receive  the  same  measure  as  they  mete.  Mr. 
St.  John  seems  not  more  unjust  than  his  prede- 
cessors, and  to  have  as  good  reason  as  they, 
when  he  concludes,  '  This  is  as  much,  in  re- 

*  spect  of  the  end,  as  to  endeavour  the  over- 

*  throw  of  the  Statutes  of  Labourers,  of  Vic- 

*  tuals,  or  of  Merton  for  Inclosures.' — Judge 
Jenkins,  who  was  imprisoned  by  the  Parlia- 
ment for  his  enmity  to  them,  employed  his 
hours  of  confinement  in  collecting  tOf;ether  the 
various  acts  of  Law-Tyranny  which  they  had 
practised.  He  chiefly  drew  bis  points  of  con- 
structive treason  froio  St.  John's  Argument, 
publbhed  by  their  authority,  and  retorted  them 
upon  his  enemies,  in  order  to  prove  them,  by 
their  own  oracle,  guilty  of  Hi^h-Treason. — 
Some  of  the  Articles  against  Cardinal  Woisey 
contain  this  Charge  of  subverting  the  laws, 
enforced  in  the  same  Irrase  manner,  bnt  though 
there  are  44  of  them  altogether,  they  do  not 
strain  the  point  to  the  conclusion  of  High- 
Treason  agamst  him.  These  Articles  were  die 
acts  of  the  Privy-Council,  and  probably  drawn 
by  sir  Thomas  More  the  Chancellor.  Of  the 
same  kind  are  the  Articles  (of  High-Treason 
as  they  are  called)  against  Seymour  lord  Dud- 
ley, which  exhibit  a  curious  miiture.  At  the 
end  of  32  Charges  of  Scliemes  of  Ambition,  as 
like  Adultery  as  Treason,  there  is  an  ergo  he 
aspired  to  the  dignitv  roral.  The  Articles  of 
Accusation  against  his  brother  the  Protector, 
though  more  treasonable  in  their  nature,  are 
not  called  by  that  name."  Luden  on  the  Law 
of  Treason  m  Levying  War,  83. 


ploying  the  old  Army  of  IreUnd,  to  the  op- 

firession  of  his  majesty's  subjects,  and  dje  la»s 
o  the  «3d  Article,  having  told  his  BajotT' 
that  he  was  loosed  and  absolved  from  rules -« 
government,  and  might  do  every  thing  whnA 
power  might  admit;  he  proceeded  further w 
speech  to  his  majesty  in  these  words;  *  i<w 
'  have  an  Army  m  Irelaod,  you  may  empto? 
'  to  reduce  this  Kingdom.' 
My  lerd^;  Both  being  pat  to|etbtf>  tbeit  b 
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a  Machination,  a  practice,  an  advice  to  Levy 
VVar,  and  by  force  to  oppress  and  destroy  Uia 
majesty's  subjects. 
It  hath  been  said,  the  Statute  of  35  £dw. 

3,  is  a  penal  law,  and  cannot  be  taken  by 
equity  and  construction,  there  must  he  on  ac- 
tual war;  the  Statute  makes  it  Treason  'to 
counterfeit  the  king's  Coin,  tlie  conspiring,  the 
raisine  of  Furnaces  is  no  Treason,  unless  he 
doth  Nummum  percutcre,  actually  coin. 

My  Lords,  This  is  only  said,  not  proved  ;  the 
law  is  otherwise,  19  Hen.  6,  fol.  49,  there  ad* 
judged,  That  the  conspiring  and  aiding  to 
counterfeit  Coin  was  Treason,  and  Justice 
Stamford,  fol.  331,  and  44,  is  of  opinion,  that 
this,  or  the  conspiring  to  counterfeit  the  Great 
Seal,  is  Treason.  The  Statute  is.  If  any  shall 
counterfeit  the- Great  Seal,  conspiring  to.  do  it 
by  the  Book  is  Treason;  if  a  man  take 'the 
Broad  Seal  from  one  patent,  and  put  it  to  ano- 
ther, here  is  no  counterfeiting,  it  is  tantamount, 
and  therefore  Treason,  as  is  adjudged  in  2  H. 

4,  fol.  25,  and  by  the  opinion  of  Stamford.  If 
IVXachination  or  Plotting  a  war  be  not  within 
that  clause  of  the  Statute  of  Levying  of  War, 
yet  it  is  within  the  first,  of  compassing  the 
death  of  the  king,  as  that  which  necessarily 
tends  to  the  destruction  both  of  king  and  people, 
upon  whose  safety  and  protection  he  is  to  en- 
^'d^e  himself.  That  this  is  Treason,  hath  been 
adjudged,  both  after  the  Statutes  of  1  Hen.  4, 
c.  10,  and  1  queen  Mary  ;  so  much  insisted 
upon  on  the  other  side.  In  the  Sd  year  of 
kmg  Hen.  4,  one  Balsiial  coming  from  London, 
found  one  Bernard  at  ploug)i«  in  the  parish  of 
Oriey,  in  the  county  of  Hertford,  Bernard  asked 
Ijalshal  what  news  ?  he  told  him,  that  the  netvs 
was,  That  king  Uichard  the  2nd  wAs  alive  in 
Scotland  (which  was  false,  for  he  was  dead), 
and  that  by  Midsuinmer'next,  he  would  come 
into  England ;  Bernard  asked  him,  What 
were  be<»t  to  be  done  ?  BaUhul  answered.  Get 
men,  and  go  to  king  Richard*.  In  ISIichaclnias 
Term,  in  the  3d  year  of  Hen.  4,  in  the  King's- 
Bench  rot.  4,  this  advice  of  War  adjudged 
Treason. 

In  Queen  Mary's  time,  sir  Nicholas  Throck- 
morton ♦  conspired  with  sir  Thomas  Wyai,  to 
levy  war  within  this  r^alm  for  alteration  in- 
Ileligion,  he  joined  not  with  him  in  the  execu- 
tion. This  conspiracy  alone  declared  to  he 
Treason  by  all  the  Judges ;  this  was  after  the 
Statute  of  queen  Mary,  so  much  insisted  upon. 
That  Parliament  ended  in  October,  tiiis  Opinion 
was  delivered  the  Easter  term  following,  and  is 
reported  by  justice  Dyer,  fol.  98.  It^is  true, 
sir  Thomas  Wyat  afterwards  did  levy  war;  sir 
Nicholas  Throckmorton  he.  only  conspired. 
This  adjudged  Treiwon. 

One  Story  f  in  queen  Elizabeth's  time  prac- 
tised with  foreigners,  to  levy  War  within  this 
kingdom,  nothing  done  in  *pursuance  of  the 
practice.  The  intent,  without  any  adhering  to 
enemies  of  the  queen,  or  other  cause,  adjudged 
Treason,   and   he  executed  thereupon.     It  is 
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true^,  my  lord;,  that  year  13  Eliz.  by  act  of  par- 
liament it  is  made  Treason,  to  intend  the  levy- 
ing of  war;  this  Case  was  adjudged  before  the 
parliament:  The  caF.e  was  adjudged  in  Hillary 
term;  the  parliament  be<;un  not  till  the  April 
following.  This,  my  lords,  is  a  Case  judged  iu 
point,  that  the  practising  to  levy.  War,  though 
nothing  be  done  in  execution  of  it,,  is  Treason. 

Object. — It  may  be  objected,  That  in  these 
Caseii,  the  conspiring  being  against  the  whole 
kingdom,  included  the  queen,  and  was  a  com- 
passing her  destruction,  as  well  as  of  the  king- 
doms, here  the  advice  was  to  the  king. 

Answ. — ^The  Answer  is  first.  That  the  Warrant 
was  unknown' to  his  majesty,  that  was  a  Ma-  ' 
chination  of  War  against  the  people  and  laws, 
wherein  his  majesty^s  person  was  engaged  for 
protection. 

Secondly,  That  the  Advice  was  to  his  majes- 
ty, aggravates  the  ofTtnce,  it  was  aA  atteippt 
which  was  the  offence ;  it  was  an  attempt  not 
only  upon  the  kingdom,  but  upon  the  Sacred 
Person  and  his  0£ce  too ;  himself  was  hoslis 
patria,  he  would  have  made  the  father  of  it  so 
to :  NoUiing  more  unnatural  nor  more  danger- 
ous, than  to  offer  the  king  poison  to  drink ; 
telling  him^  that  il  is  a  cordial  is  n  passing  of  his 
death :  the  poison  was  repelled,  there  was  an 
antidote  vyithin ;  the  malice  of  the  giver  beyond 
expression.  The  persuading  of  Foreigners  to 
invade  the  kingdom,  hold  no  proportion  with 
this  Machination  of  War;  against  the  law  o^ 
kingdom,  is  againbt  the  king,  they  cannot  be 
severed. 

My  Lords,  If  no  actual  War  within  the  Sta- 
tute, if  the  counselling  of  war,  if  neither  of  these 
sin;;le  acts  b^  Treason  within  the  stiitute,  The 
Commons,  in  the  next  place,  have  taken  it  into 
consideration,  what  the  addition  of  his  other 
words,  counsels,  and  actions  do  operate  in  the 
casp,  and  have  conceived,  that  with  diis  addi- 
tion, ull  being  put  to^eihcr,  that  he  is  brought 
within  the  statute  of  i/.j  E.  3. 

The  words  of  the  Stntuic  are,  *  If  any  man 

*  shall  compass,  or  itnagine  llie  death  of  tlie 

*  kins:;'  die  words  arc  not,  *  If  any  man  shall 

*  plot,  or  counsel  the  death  of  die  king;'  Ko, 
my  lords,  they  go  further  Llian  to  such  things  as 
ore  intended  immediately,  directly,  and  deter- 
minativcly  against  the  life  and  person  of  the 
kinj:,  ihey  are  of  a  higcr  extent;  to  compass, 
is  to  do  by  circuit,  to  consult  or  practice  ano- 
ther thing  directly,  which  being  done,  may  ne- 
cessarily produce  this  eficrt. 

However  it  be  in  the  other  Treasons  within 
tliis  Statute,  yet  in  this,  by  the  ver^  words, 
there  is  room  left  for  constructions,  for  necessary 
inferences  and  consequences. 

What  hath  been  the  judgment  and  practice 
of  former  times,  couceming  these  words,  of 
compassing  the  king's  death,  will  appear  to  your 
lordships,  by  some  Cases  of  Attainders  upon 
these  words. 

One  Owen,  in  king  James*s  time,  in  the  13ih 
year  of  his  reign,  at  Sandwich  in  Kent,  spakt 
these  words,  *  That  king  James  being  excom-- 
'  municated  by  the  Pope,  may  be  killed  by  sli\j 
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*  man,  which  killing  is  no  murder  :"*.  Being  uskerl 
by  those  he  ^pake  to,  how  lie  riur^t  n:aiiitain 
*o  hloGiJy  an  assertion  ?  Answered,  *  That  the 

*  niutttr  was  not  so  heinous  as  was  supposed  ; 
'  tor  the  king,  who  is  the  lesser,  is  concluded  by 
'  the  Pope,  who  is  rlie  ijrentcr  ;  and,  asn  inale- 

*  tiictor,  being  condemned  befoie  a  temporal 
••judiie,  may  be  delivered  over  to  be  executed; 

*  so  tUe  kmg,  standin^;  c«nvicted  by  the  Pope's 

*  Sentence  or*  Excommunication,  may  justly  be 
'slaughtered  without  fanit;  for,  the  killing  oi 

*  the  kiu)»  is  the  execution  of  the  Pope's  supreme 

*  Sentence,  as  the  other  is  the  execution  of  the 

*  law.'  For  this  Judument  of  High  Treason 
wi«  given  aiiainst  hi;n,  ai.d  execution  done. 

My  Lords  there  is  no  Clear  intent  appearing, 
that  Owen  desired  the  thini;  should  be  done, 
only  Arguments  that  it  might  be  done,  this  is  a 
compassing,  there  is  a  clear  endeavour  to  cor- 
rupt the  judgment,  to  take  off*  the  bonds  of  con- 
science, the  greatest  security  of  the  king*s  life, 

*  God  forbid,*  saith  one  of  better  judgment  than 
be,  *  that  I  should  stretch  oiit  my  hand  ai^uinst 

*  the  Lord's  auo  ntcd  ;*  No,  saiin  he,  ll:e  Lord 
duth  nut  forbid  i*,  you  may,  for  these  reasons, 
lawfiilly  kill  the  king. 

He  that  denies  the  Title  to  the  Crown,  ftnd 
plots  the  means  of  setting  it  upon  another's 
head,  m^y  do  this  without  any  direct,  or  imme- 
<liate-  desiring  the  death  of  bun  that  wears  it ; 
yet  this  i»  Treason,  as  was  adjudged  in  tlie  10th 
cf  Hen.  7,  in  these  of  Burton,  and  in  the  duke 
of  Norfolk's  case,  13  Eliz. 

Thi^  is  a  compassing  of  his  Death;  for  there 
r:;n  no  more  be  two  Liii^s  in  one  kingdom,  then 
two  >uns  in  tlfc  nnnament :  lie  that  conceives 
a  title,  Ctitmts  it  worth  venturing  for,  though  it 
eost  hi>n  hi:»  lite:  he  that  is  in  possession  thinks 
it  as  well  worth  the  kopping.  John  Sparhauk, 
in  king  ^lenry  the  4th'>  time,  meeting  two-men 
upon  the  way,  among*,t  other  talk,  said,  That 
the  kifg  was  not  rightful  kin^,  but  the  earl  of 
]ilarch;  and  tltal  the  pope  wouhl  j;rant  indul- 
gences to  all,  that  could  assist  tlie  Karl's  Title, 
and  thai  within  half  a  ycnr  there  would  be  no 
Liveries  nor  Cognizances  of  the  king;  that  the 
kins;  jiad  »»ot  kept  promi'jc  wiih  the  peoj«le,  but 
had  laid  Taxes  upon  them. 

In  Ea?ter-Tcrm,  in  the  3rd  year  of  Ilcnry  tliL* 
4th,  in  the  King'b  Dcnch,  rot.*  12,  this  adjudged 
Treason,  this'  denying  ihe  Title  with  motive?, 
though  not  implyedly  of  action  nsainst  it,  ad- 
judged Treason ;  this  is  a  compassing  the  king's 
death. 

How  this  was  a  compns5-ing  of  the  king's 
Defttb,  is  declared  in  the  Reasons  of  the  Judg- 
ment; lh^t  the  words  were  spoken  willi  an  in- 
tent, to  withdraw  the  affections  of  the  people 
from  the  king,  and  to  excite  them  against  him, 
that  in  the  end  they  might  ri«e  up  r.gninst  him 
in  vttirtcm  ef  destructionem  of  the  kinj;.      * 

My  Ix)rd?,  in  tiiis  Judsiment,  and  others, 
which  1  shall  cite  to  your  lordsliips,  it  appears, 
that  it  IS  a  cfimpas^ingthe  king's  de.uh  by  words, 
1 1  endeavour  to  draw  the  people's  heni  ts  from 
the  king,  to  set  discord  beiwec  n  if  e  king  and 
Oitiui,  whereby  the  people  •h..uJd  leave  the 


king,  should  ri«e  up  against  him,  to  the  death 
and  dei^tniction  ot  the  kirg. 

The  Csises  that  1  shall  cite,  prove  not  only 
that  It  i^  Tieason,  but  what  is  sufiicicnt  Eii- 
dence  to  make  this  good. 

Upon  a  Commission  held  the  18th  £d.  -1,  in 
Kent,  before  the  marquis  of  Dorset,  and  others, 
an  Indictment  w&s  preferred  ngainst  John 
Awater,  of  High  Treason,  in  the  tbrm  before- 
mentioned,  for  Words,  which  arc  entered  in  the 
Indictment  tub  hoc  forma  :  That  he  had  been 
servar.t  to  the  liarl  of  Warwick ;  that  though 
he  were  dead,  the  earl  of  Oxford  was  alive,  and 
should  have  the  government  of  part  of  that 
country  ;  'J'hat  Edw^ard,  whom  you  call  king  of 
England,  was  a  false  man,  and  had,  by  art  and 
subtilty,  slain  the  earl  of  Warwick,  and  the  duke 
of  Chirence  his  brother,  without  any  cnuse, 
who  before  had  been  both  of  ihem  attainted  of 
High-Tre.tson. 

My  Lords,  This  Indictment  was  retamed 
into  the  King's  Bench  in  Trinity-term,  in  the 
18th  Edw.  the  4:h;  and,  in*  Esuster-term,  the 
22d  of  Edw.  the  4th,  he  was  outlawed,  by  the 
stay  of  the  outlawry,  so  long  as  it  seems  the 
Judges  had  well  advised  before  whether  it  were 
treason  or  not. 

At  the  same  session  Thomas  Heber  was  in- 
dicted of  Treason   for  lhe»e  words,  •  That  the 

*  last  Parliament  was  ilie  most  simple  and  m- 
'  sufficient  Parliament  that  ever  had  been  in 

*  ErTpland;  That  the  king  was  gone  to  ii\t'  .n 

*  Kent,  because  that  for  the  present  he  had  not 

*  the  love  of  the  citizens  of  Jjondon,  nor  should 

*  he  have  it  fortlie'lpture:  That  if  the  bishop  of 

*  Bath  and  Wells  were  dead,  the  archbish'jp  <»f 

*  Canterbury  being  cardinal  of  England,  would 
'  innncdiiUely  lose  his  head.'  This  Indictment 
w.is  returned'  into  the  Kind's  Bench  in  Triuiiy- 
tcnn,  in  the  ISrh  of  Edw.  4th  :  afterwards  there 
crime  a  privy-seal  to  the  Judge  to  respite  tl" 
Pn)credings,  which,  as  it  should  stem,  was  to 
tlie  inteut  the  Judges  might  advise  of  the  Case, 
i'or  afterwards  he  is  outlawed  of  High-Trcfasoa 
ui:on  this  In^lictmcnf. 

These  Words  are  thought  sufficient  cviderc.% 
to  prove  these  several  Indictments,  that  thty 
were  «p;ken  to  wiflidraw  the  people's  AlTtc- 
tions  fioHi  the  king  to  excite  them  against  hi-.., 
to  caii^e  risings  at;ainst  him  -by  lA\e  people,  vi 
luorlvm  ct  eft  slrtiCtiottan  of  the  king. 

Your  loidships  arc  pleased  to  consider,  TKrt 
in  all  these  Cases,  thJe  Treason  was  for  woi«.» 
only,  words  by  private  persons,* and  in  a  m«-  c 
[»rivate  njnnner,  but  once  Sfokin,  and  no  nK-.'-t , 
only  atLongst  the  people,  to  excite  them  ag:tj,i£ 
the  king. 

My  Lr  rd?,  here  are  Words,  Counsel^,  mere 
than  Words  aiid  Actions  too,  not  only  to  disuf- 
fert  the  people  to  li.e  king,  but  the  king  like- 
wise towards  the  people  ;  not  once,  but  often; 
not  in  priv«ite,  but  in  places  most  public;  not 
by  a  private  person,  but  by  a  counsellor  of 
state,  a  lord  lieutenant,  a  lord-president,  a  lord- 
deputy  of  Ireland. 

1.  To  his  mnjesty  that  the  parliament  had 
denied  to  supply  hmi ;  a  b^auJe."  upc*n  all  ti>o 
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commons  of  England,  in  their  afTections  to  the 
kin^  and  kingdom,  in  refusing  to  yield  timely 
supply  for  the  necessities  of  the  king  and  king- 
dom. 

2.  From  thence,  that  the  king  wa^  loose,  and 
absolved  from  rules  of  government,  and  was  to 
do  every  thing,  that  power  would  admit.  IMy 
lords,  more  cannot  be  said,  they  cannot  bo  ns;- 
gravased;'  whatever  I  should  sny  would  be  iu 
diminution. 

3.  Thence  you  Jiave  an  Army  in  Ireland, 
you  may  employ  to  reduce  this  kingdom. 

To  counsel  a  king,  not  to  love  his  people,  is 
rery  unnatural,  it  goes  higher  to  hnt«  them,  to 
malice  them  in  his  heart,  the  hij^liest  expres- 
sions of  malice  to  destroy  them  by  war.  TIjese 
coals  they  were  cast  upon  his  majesty,  they 
%«ere  bloivn,  tiicy  could  not  kindle  in  that 
breast. 

Thence,  my  lords,  having  done  the  utmost 
to  the  Kinsf,  he  goes  to  tlie  People.  At  York, 
the  country  heini;  met  together  for  Justice,  at 
the  open  Assizes  upon  the  bench,  he  tells  them, 
speaking  oi  the  Justices  of  the  Peace,  that  they 
w^re  all  for  law,  nothini^  but  law,  but  they 
siiould  find  that  tlio-  kin:;*:^  little  finger  should 
be  heavier  than  the  loiiies  of  the  law,  as  they 
shall  fmd.  My  lords,  Who  speaks  this  to  the 
people,  a  privy-counseilor  ?  this  must  be  either 
to  traduce  his  majesty  to  the  people,  as  spoken 
from  liim,  or  from  himself,  who  was  Lord-Lieu- 
tenant of  the  county,  and  President,  intrusted 
ivith  the  forces  and  justice  of  those  parts,  that 
he  would  employ  both  this  way.  Add,  my 
lords,  to  bis  Words  there  the  exercising  of  an 
aibitrnry  and  vast  jurisdiction,  before  he  had 
90  much  as  iustructions,  or  colour  of  warrant. 

Thence  we  carry  him  into  Ireland;  there  be 
represented,  by  his  place,  the  Sacred  Person  of 
his  majesty. 

1.  There  at  Dubhn,  the  principal  city  of 
that  kingdom,  whither  the  subjects  of  that 
country  came  for  justice  in  an  Assembly  of 
Peers,  and  others  of  greatest  rank,  upon  occa- 
sion of  a  Speech  of  the  Recorder  of  that  city, 
touching  their  franchises  and  regal  rights ;  he 
tells  them,  That  Ireland  was  a  conquered  na- 
tion, and  that  the  king  might  do  with  them 
what  he  pleased. 

2.  Not  ioD|;  after,  in  the  Parliament  10  Car. 
iu  the  chair  of  state,  in  full  parliament  a^ain. 
That  they  ivcre  a  conquered  nation  ;  and  that 
they  were  to  expect  laws  as  from  a  conqueror, 
bctbre  the  king  mif^ht  do  with  them  what  he 
^vould,  now  they  were  to  expect  it  that  he 
would  put  this  power  of  a  Conqueror  in  eiecu- 
tion:— The  circumstances  are  very  consider- 
able; io  full  parliament;  from  himself  tn  Ca- 
tUedra,  to  the  representative  body*of  the  whole 
^kingdom. 

The  occasion  adds  much,  when  they  desired 
the  benefit  of  the  laws,  and  that  their  causes 
and  suits  might  be  determined  according  to 
law,  and  not  by  himself,  at  his  will  and  plea- 
sure, upon  Paper  Petitions. 

3.  Upon  like  occasion,  of  pressing  the  laws 
andstatutesi  that  Kb  would  make  an  act  of 


Council-Board  in  that  kingdom,  as  binding  as 
an  act  of  parharoent. 

4.  He  mude  his  words  good  by  his  action*, 
assumed  and  exercised  a  boundless  and  lawless 
jurisdiction  over  the  live«,  persons  and  estates 
of  his^ majesty's  subjects,  procured  judgment  of 
death  njraiiist  a  peer  of  that  realm';  command- 
ed another  to  be  hanged,  this  was  accordingly 
executed,  both  in  tim^s  of  high  peace,  withoiic 
any  process  or  colour  of  law. 

5.  By  foYce,  of  a  lung  time,  he  seized  the 
Yarn  and  Flax  of  tiie  subjects,  to  the  starving 
and  undoing  of  many  thousanil> ;  besides  the 
Tobacco  bui;inc%5,  and  many  monopolies  and 
unlawful  taxes  ;  forced  a  new  Oath  not  lo  dis- 
pute bib  majesty's  royal  commands;  determined 
men's  estates  at  his  own  will  and  pleasure,  upon  . 
Paper-Potitions  to  hicnself;  forced  obedience  , 
to  these,  not  only  by  lines  and  iinpii-^t)nn\ent, 
but  likewise  by  the  army;  sc-i.L'J  soldiers  upon 
the  refusers  in  an  ho^liie  mnn ncr, 

6.  Was  an  Incendiary  of  ihe  ivar  btiween 
the  two  kingdoms  of  England  and  Scotland. 

My  lords,  We  shall  have  it  to  your  lordships 
judgments,  whether  these  Words, Counsels,  and 
Actions,  would  not  have  been  a  sufficient  Evi- 
dence, lo  have  proved  an  Indictment  drawn  up. 
a<;ainst  him,  as  those  before  mentioned,  and 
many  others  are?. That  they  were  spoken  and 
done  to  the  intent,  to  draw  the  kmg's  heart 
from  the  people,  and  the  afffCtionsof  ihe  peopU 
from  the  kino;  tl»at  they  might  lea\e  the  king,  " 
and  afterwards  rise  up  against  him,  to  the  de- 
struction of  the  king:  If  so,  here  is  a  compass- 
ing of  the  king's  death,  within  the  words  of  tha 
Statute  of  23  Edw.  3,  and  that  warranted  by 
many  former  judgments. 

My  Lords,  I  have  now  done  witli  iho  tbrea 
Treasons  within  the  Statute  of  25  Edw.  3.     I  " 
proceed  unto  •  the   fourth,  upon  the  Statute  of 
18  Hen.  6,  c.  3,  in  Ireland,  and  I  &hall  make 
bold   to   read   the  words    to   your  lordships: 

*  That  no  lord,  nor  any  other  ot  what  condition 

*  soever  he  be,  shall  bring,  or  lead  Hoblers, 
'  Kernes,  or  Hooded  men,  nor  any  other  peo- 

*  pie,  nor  horses,  to  lie  on^horsebuck,  or  on 
'  foot,  upon  the  king's  subjects,  without  their 
'  good  wills  and  consent,  but  upon  tlieir  own 
'  costs,  and  without  hurt  doin!;to  the  commons; 

*  and  if  any  so  do,  he  shall  be  adjudged  Us  a 
«  Traitor.* 

1.  "The  Arj;i:ment  that  hath  been  made  con- 
cerning the  Pcreon,  that  it  extends  not  to  the 
king,  and  therefore  not  to  him,  wei<;hs  nothing 
with  your  lordships,  *  Uex  non  ha  bet  in  regno 
'  parem ;'  from  tlie  greatness  of  his  Office,  to 
argue  himself  into  the  same  impossibility  with 
his  sacred  majesty,  of  bemg  incapable  of  High- 
Treason,  it  is  an  OflTence,  no  Treason;  The 
words  in  the  Statute,  '  No  lord,  nor  any  other, 

*  of  what  condition  eoe\'er  he  be,*  include  every 
subject. 

In  Trinity  Tewn,  in  33  Hen.  8,  in  the  King's- 
Bench,  IxK>nard  lord  Gray  *,  having  immedi- 
ately before  been  Lord  Deputy  of  Ireland,  is 

•  $ee  vol.  1,  p.  439. 
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Attainted  of  High-Treasort,  and  Judgment  given 
ngninsc  him,  for  letting  divers  Rebels  out  of  the 
'castie  of  Dublin,  nnd  dischurging  Irish  Hostages 
and  Pledges,  that  had  been  given  for  securing 
the  peace;  for  not  punishing  one  that  said, 
That  the  king  was  an  Heretic :  I  have  read  the 
vvhole  llecord,  there  is  nut  one  thin^  laid  to  his 
charge,  but  was  done  by  him  as  Lord  Lieu- 
tenant ;  He  had  the  same  plea  with  my  Lord 
of  Strafford  ;  That  the?e  things  were  no  adher- 
ing to  the  king*s  enemies,  but  were  done  for 
reasons  of  state,  that  he  was  not  w  ithin  those 
words  of  the  Statute  of  25  Edw.  3,  himself  be- 
ing Lord  Lieutenant  there. 

Object. — It  hath  been  said.  That  the  Soldiers 
'sessed  upon  the  subjects  by  him,  were  not  such 
-persons  as-are  intended  by  that  statute,  Hob- 
Jers,  Kernes,  and  Hooded  men,  those  rascally 
people. 

Answ.— My  Lords,  they  were  the  names 
j»iven  to  the  soldiery  of  those  times,  Hoblers, 
Horsemen ;  the  other  the  Foot.  But  the  words 
of  the  Statute  go  furthef,  Nor  any  other  people, 
neither  horse  nor  foot.  His  lordship  sessed 
upon  tliem  both  horse  and  foot. 

Object. — The  Statute  extends  only  to  those, 
that  lead  or  bring ;  Savil  led  »tht in  ;  my  Lord 
only  gave  the  Warrant. 

Answ. — To  tliis  I  shall  only  say  thus, '  plus 

*  pcccat  author,  quam  actor,'  by  the  rule  of  the 
law  *  ageutes  et  consentientes  pari  piectuntur 

*  psn:i ;'  if  consent,  much  more  u  command  to 
lio  it,  makes  the  commander  a  Traitor ;  If  there 
be  any  treason  within  this  statute,  my  lord  of 
Strafford  is  guilty. 

It  hath  been  therefore  said,  That  this  Sta- 
tute, like  Goliah's  sword,  hath  been  wrapt  tip 
in  a  cloth  and  laid  behind  the  door,  that  it  haih 
never  been  put  in  execution. 

My  Lords;  if  the  Clerk  of  the  Crown  in  Ire- 
land, had  certified  your  lordships  upon  search 
of  the  Judgments  of  Attainders  in  Ireland,  he 
could  not  find  that  any  man  had  been  attainted 
upon  this  statute,  your  lordships  had  had  some 
ground  to  believe  it;  Yet  it  is  only  my  lord 
•  of  Strafford's  athrmation ;  besides,  your  lord- 
ships know,  that  an  act  of  parliament  binds* 
until  it  be  repealed. 

It  hath  been  therefore  said;  That  this  Sta- 
tute is  repealed  by  the  statute  of  8  Ed.  4,  cap. 
1,  and  10  Hen.  7,  c.  2'4,  because  by  these  two 
statutes,  the  English  statutes  are  brought  into 
Ireland. 

The  Argument  (if  I  mistook  it  not)  stood 
thus;  That  the  Statute  of  1  Hen.  4,  c.  10, 
saith,  That  in  no  time  to  come,  Treason  shall 
be  adjudged  otherwise,^  then  it  was  ordained  by 
the  statute  of  25  Ed.  3,  that  the  reason  men- 
tioned in  IB  Hen.  6,  in  the  Irish  statute,  is  not 
contained  in  25  Edw.  3,  and  therefore  contrary 
to  the  statute  of  1  Hen,  4,  it  must  needs  be  void. 

If  this  were  law,  then  all  the  Statutes  that 
made  any  new- Treason  after  1  Hen.  4,  were 
void  in  the  very  fabrick,  and  at  the  time  when 
they  were  made;  hence  likewise  it  would 
follow,  that. the  parHament  now,  upon  what 
occasion  soever,  hath  no  power  to  make  any 


tlnng  Treason,  not  declared  to  be  so  in  tlie 
statute  2d  Sd.  3.  This,  your  lordships  easily 
see^  would  make  much  for  the  lord  of  Strafford's 
advantage,  but  why  the  law  should  be  so,  jrour 
lordships  have  only  as  yet  beard  an  afiirmation 
of  it ;  no  reason. 

But 'some  touch  was  given,  that  the  Stitote 
of  10  Hen.  7,  in  words,  make  all  the  Irish  sta- 
tutes void,  which  are  contrary  to  the  English. 
I'he  Answer  to  this  is  a  denial  that  there  are 
any  such  words  in  the  Statute.  The  Statute 
deckres.  That  the  English  Statutes  shall  be 
effectual,  and  confirmed  in  Ireland,  and  that  all 
the  statutes  made  before  time  to  the  cootran, 
shall  be  revoked. 

■  This  repeals  only  the  Irish  Statutes  of  10 
Hen.  4,  and  29  Hen.  6,  which  say,  that  tlie 
English  Statutes  shall  not  be  in  force  in  Ire> 
land,  unless  particularly  received  m  parliament, 
it  makes  all  the  Irish  Statutes  void,  which  sav, 
4  hat  tlie  English  Statutes  shall  not  be  in  force 
there. — It  is  usual  when  a  Statute  says,  that 
such  a  thing  shall  he  done,  or  not  done,  tu  add 
further,  that  all  Statutes  to  the  contrary  sl.all 
be  void.  No  likelihood  that  this  Statute  in- 
tended to  take  away  any  statute  of  Treason, 
but  when  in  the  chapter  next  before  tliis,  Mur- 
der tliere  is  made  Treason,  as  if  done  upon  ibe 
king's  person. 

That  this  Statute  of  18  lien.  6,  remains  on 
foot,  nnd  not  repealed  either  by  the  Statute  of 
8  Edw.  4,  or  this  of  10  Hen.  7,  appears  ei- 
pressly  by  two  several  acts  of  parliament,  made 
at  the  same  parliament  of  10  Hen.  7. 

By  an  act  of  parliament  of  Henry  6ths  time 
in  Ireland,  it  was  made  Treason  for  any  man 
whatsoever,  to  procure  a  Privy-Seal,  or  any 
other  command  whatsoever,  for  appreheudin: 
any  person  in  Ireland  for  Treason  done  whIj- 
oui  that  kingdom,  and  to  put  any  such  com- 
mand in  execution,  divers  had  been  attainted  of 
Treason  for  executing  such  commands :  There 
is  a  Treason,  so  made,  by  act  of  parliament,  u 
Henry  6th's  titoe.  In  the  3rd  chapter  of  this 
Parliament  of  10  Hen.  7,  an  act  is  passed  for 
no  other  end  than  to  repeal  this  Statute  ot 
Hen.  6,  of  Treason.  • 

If  this  Statute  of  Hen.  6,  of  Treason,  had  been 
formerly  repealed  by  the  Statute  of  3  Ed.  4,  or 
then  by  the  22nd  chapter  of  thj^  Parliament  yt 
10  Hen.  7,  by  bringing  in  the  English  Statute?, 
the  law-^nakers  were  much  mistaken  now  to 
make  a  particular  act  of  parliament  to  repeal 
it,  it  being  likewise  so  unreasonable  an  act  v 
it  was. 

In  the  8th  chapter  of  this  Parliament  of  10 
Hen.'  7,  it  is  enacted.  That  the  statutes  of  Kil- 
kenny and  all  other  statutes  made  in  Ireland 
(two  only  excepted,  whereof  this  of  18  Hen^ 
is^none)  for  the  conin\on-weal,  shall  be  enquired 
of,  and  executed  :  My  lord  of  Strafford  saitb, 
that  the  bringing  in  of  the  English  Statute  hath 
repealed  this  Statute;  the  act  of  parliament 
made  the  same  time,  saith  no ;  it  saith,  diat  all 
the  Irish  Statutes,  excepting  two,  whereof  tb» 
is  none,  shall  still  be  in  force. 

Object.^— Qh,  but  however  it  was  in  10  H<" 
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7,  yet  it  appears  by  Judgment  in  Parliament 
nlterwards,  that  this  Suuute  of  18  H.  6,  is  re- 
peated, and  that  is  by  the  parliament  of  11 
Kli2.  c.  7,  that  by  this  parliament  it  is  enacted, 
That  if  any  man,  without  licence  from  the  Lord 
Deputy,  lay  any  soldiers  upon  the  king's  sub- 
jects, if  he  be  a  peer  of  the  realm,  he  shall  for- 
feit 100/.  if  under  the  degree  of  a  peer,  100 
marks.-^This  Statute,  as  is  alledged,  declares 
the  penalty  of  laying  soldiers  on  the  subjects  to 
be  only  lOOi.  and  therefore  it  is  not  Treason. 

Answ. — My  lords,  if  the  offence  for  which  this 
penalty  of  100/.  is  laid  upon  the  offenders,  be  for 
laying  Soldiers,  or  leadmg  them  to  do  any  act 
offensive  or  invasive  upon  the  king's  people,  the 
argument  hath  some  fbfce ;  but  that  the  offence 
is  not  for  laying  soldiers  upon  the  true  subjects, 
that  this  is  not  the  Offence  intended  in  the  Sta- 
tute, will  appear  to  your  lordships  ex  abmrdo, 
from  the  words  of  it.  The  words  are,  '  That 
*  if  any  man  shall  assemble  the  people  of  the 

<  county  together,  to  conclude  of  peace  or  war, 

<  or  ;shaU  carry  those  people  to  do  any  acts 

<  otfensive  or    invasive,  then  he  shtdl  forfeit 

<  1(X)// 

If  concluding  of  war,  and  carrying  the  people 
to  acts  invasive,  be  against  the  king's  subjects, 
chis  is  High-Treason,  which  are  the  words  of 
the  Statute  of  25  E.  3,  for  if  any  subject  shall 
assemble  the  people,  and  conclude  a  war,  and 
accordingly  shall  lead  them  to  invade  the  sub- 
ject, this  is  a  levying  of  War  wiihin  the  words 
of  the  s.tatute ;  and  then  the  statutes  of  the  25 
K.  3,  1  H  4,  1  of  Q.  Mary,  which  the  earl  of 
Straftbrd,  in  his  Answers,  desires  to  be  tryed 
by,  are  as  wel]^  repealed,  in  tiiis  peint,  as  the 
Statute  of  the  18th  Hen.  6,  he  might  then, 
without  fear  of  Treason,  have  done  what  he 
pleased  with  the  Irish  army;  for  all  the  statutes 
4il"  levying  of  War  by  this  statute  of  11  Eliz. 
were  taken  out  of  his  way. 

In  Ireland  a  subject  gathers  Forces,  con- 
cludes a  war  against  the  kme's  people,  actually 
uivades  them,  bl()od?>hed,  burning  of  houses, 
depredations,  ensue;  two  of  those,  that  is, 
murder  and  burning  of  houses,  are  Treason  ; 
and  there  the  other  Felony  by  the  construc- 
tion, the  punishment  uf  Treason  and  Felony 
is  turned  only  into  a  fine  of  100/.;  from  lo^ 
of  life,  lands,  and  all  his  goods,  only  to  loss  of 
part  of  his  goods. 

The  third  absurdity,  a  War  is  concluded, 
three  sevenl  inroads  are  made  upon  the  sub- 
ject; in  the  first  100/.  damage;  in  the  second, 
5,000/.  damage  ;  in  the  third,  10,000/.  damage, 
is  done  to  the  subjects ;  the  penalty  for  the 
last  inroad  is, no  more  than  for  the  first,  onlv 
100/.  This  statute,  by  this  construction,  tells 
any  man,  how  to  get  his  living  without  long 
Jabour. 

Two  parU  of  the  100/.  is  given  to  the  king, 
a  third  part  unto  the  Informer ;  Here  is  no 
damage  to  the  subject,  that  is  robbed  and  des- 
troyed. 

My  Lords,  The  Statute  will  free  itself  and  the 
makers  from  those  absurdities.  The  meaning 
pf  the  Statute  i»,  that  if  any  captain  shall,  of 


his  own  head,  conclude  of  peace  or  war  against 
the  king's  enemies,  or  rebels,  or  shall,  upon  his 
own  head,  invade  them  without  warrant  from 
the  king,  or  lord  deputy  of  Ireland,  that  then 
he  shall  forfeit  100/. 

The  Offence  is  not  for  laying  of  soldiers  upon 
the  king's  people,  but  makiag  war  against  the 
Irish  Rebels  without  Warrant ;  the  offence  is 
not  in  the  matter,  but  in  the  manner,  for  doin|^ 
a  thing  lawful  but  without  mission.  1.  Thib 
will  appear  by  the  general  scope  of  the  Statute, 
all  the  parts  being  put  together.  2.  By  parti- 
cular Clauses  in  the  Statute.  3.  By  the  Con- 
dition of  that  Kingdom,  at  the  time  of  the 
making  of  that  Statute. 

For  the  1st,  The  Prearolile  recites.  That  in 
time  of  declination  of  justice,  under  pretext  of 
defending  the  country  and  themselves,  diverge 
great  men  arrogated  to  themselves  regal  autho- 
rity, under  the  names  of  Captains ;  that  they 
acquired  to  themselves  that  government,  vthich 
belonged  to  the  Crown  ;  for  preventing  of  this, 
it  is  enacted,  That  no  man  dwelling  within  the 
Shire-grounds,  shall  thenceforth  assume,  or 
take  to  himself  the  authority  or  name  of  a  Cap- 
tain, within  these  Shire-grounds,  withoj^  let- 
ters-patents from  the  Crown,  nor  shall,  under 
colour  of  his  Captainship,  make  any  demand 
of  the  people  of  any  exaction,  nor  as  a  Captain, 
assemble  the  people  of  the  Shire-grounds; 
nor  as  a  Captain  shall  lead  those  people  to  do 
any  acts  offi  nsive  or  invasive,  without  Warrant 
under  the  Great  Seal  of  England,  or  of  the 
Lord  Deputy,  upon  penalty,  that  if  he  do  any 
thiny  contrary  to  that  act,  that  then  the  offender 
shall  forfeit  a  hundred  pounds. 

My  Lords,  The  Rebels  had  been  out ;  the 
Courts  of  Justice  scarce  sate;  for  defence  of 
the  country  divers  usurped  the  place  of  Cap- 
tains, concloded  of  war  against  the  Rebels, 
and  invaded  them  without  Warraat :  invading 
the  Rebels  without  authority,  is  a  crime. 

This  appears  fuither  by  particular  clauses  in 
the  statute,  none  shall  exercise  any  Captainship 
within  the  Shire-grounds,  nor  assemble  the 
men  of  the  Shire-^uunds,  to  conclude  war,  or 
lead  tliem  to  any  mvasion. 

That  that  had  anti€ntl)r  been  so  continued. to 
this  time,  that  is  the  Irish,  and  the  English 
pale,  they  within  the  Shire-grounds  were  within 
the  English  pale  ;  and  ad  jident  et  legem  Ang- 
iia.  The  Irish  without  the  pale  were  enemies 
always,  either  in  open  act  of  hostility,  or  upon 
leagues  and  hosstnges  given  for  securing  the 
peace ;  and  therefore  as  here  in  England  we 
had  our  Marches  upon  the  frontiers  in  Scotland 
and  Wales,  so  wereahere  marches  between  the 
Irish  and  English  Pale,  where  the  inhabitants 
held  their  lands  by  this  tenure,  to  defend  the 
country  against  the  Irish,  as  appears  in  the  close 
Roil  of  the  Tower,  in  the  20th-  Ed w.  3,  roexn- 
brana  15,  on  the  backside,  and  io  an  Irish  par- 
liament, held  the  42nd  Edw.  3,  it  is  declared. 
That  the  English  pale  was  almost  destroyed  by 
the  Irish  enemies,  and  that  there  was  no  way 
to  prevent  th^  danger,  but  only,  that  the  own- 
ers reside  upon  their  lands  for  defencei  and  tha^ 
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absence  should  be  a  forfeiture.  This  act  of 
parliament  in  a  great  council  here  was  affirmed, 
as  appears  in  the  ci(>se  Roll,  the  22nd  £dw.  $, 
mem  bran  a  20  dorso. 

Afterwards,  as  appears  in  the  Statute  28 
Hen.  6y  in  Ireland,  this  hostility  continued  be- 
tween the  English  marches  and  the  Irish  ene- 
mies, who  by  reason  there  was  no  difference 
between  the  English  Marches  and  thero  in  their 
apparel,  did<iaily(not  being  known  to  the  Eng- 
lish) destroy  the  English  within  the  pale : 
Therefore  it  is  enacted,  that  every  English-man 
shall  have  the  hair  of  his  upper  lip  for  distinction 
sake.  This  hostility  continued  until  the  10th 
Hen.  7,  as  appears  by  the  Statute  of  10  H.  7, 
and  17th,  so  successively  downwards,  till  the 
making  of  this  very  Statute  of  11  Eliz.  as  ap- 
'  pears  fully  iu  the  9th  chap. 

Nay,  immediately  before,  and  at  the  time  of 
the  making  of  this  Statute,  there  was  not  only 
enmity  between  those  of  the  Shire-ground,  that 
is,  the  English  and  Irish  pale,,  but  open  war 
alid  acts  of  hostility,  as  appears  by  history  of 
no  less  authority  than  thac  Statute  itself;  for 
in  the  first  Chapter  of  that  Statute,  is  the  At- 
tainder of  Shane  Oneale,  who  had  made  open 
war,  was  slaiii  in  open  war ;  it  is  there  de- 
clared. That  he  had  gotten  by  force,  all  the 
North  of  Ireland,  for  120  miles -in  length, 
and  about  100  in  breadth ;  that  he  had  mas- 
tered divers  places  within  the  Enelish  pale ; 
when  the  fiaine  of  this  war  by  his  death,  immc* 
diately  before  this  Statute,  i»as  spent,  yet  the 
firebrands  were  not  all  quenched,  for  the  Re- 
bellion continued  by  John  Fitz-Gerard,  called 
tlie  White  Knight,  and  Thomas  Gueverfonl, 
this  appears  by  the  Statute  of  the  13th  queen 
Eliz.  in  Ireland,  but  two  years  lifter  tliis  of  the 
11th  queen  Eliz.  where  they  are  attainted  of 
High  Treason,  for  levying  of  war  this  11th  year, 
wherein  this  Statute  vns  made. 

So  that  my  lords,  immediately  before,  and  at 
the  time  of  the  making  of  this  Statute,  there 
being  war  between  those  of  the  shire-grounds, 
mentioned  in  this  Statute,  and  the  Irish,  the 
concluding  of  war,  and  acts  oflfensive  and  in- 
vasive there  mentioned,  tan  be  intended  against 
no  others,  but  thd  Irish  enemies. 

Again,  The  words  of  the  Statute  are,  <  No 
*  Captain  shall  assemble  the  people  of  the 
^  shire-grounds,'  to  conclude  of  peace  or  war ; 
is  to  presmne,  that  those  of  the  shire-grounds 
^ill  conclude  of  war  aeainst  themselves.  Nor 
(with  the  Statute)  *  Snail  carry  those  of  the 
.shire-grounds  to  do  any  acts  invasive;  by  the 
construction  which  is  made  on  the  other  side, 
they  must  be  carried  to  fight  against  them- 
selves. 

Lastly,  The  words  are,  Hiat  as  Captain, 
none  shall  assume  the  name,  or  authori^  of  a 
Captain  ;  or  as  a  Captain  shall  gather  the  peo- 
ple together;  or  as  a  Captain  lead  them ;  the 
ofience  is  not  in  the  matter,  but  m  the  manner ; 
if  the  acts  offeiimve  were  against  the  king's 
food  subjects,  those  that  were  under  command 
were  punishable,  as  well  as  the  coaananders ; 
Vut  in  rasped  tht  eokben  knew  the  aenrioc  to 


be  good  in  itsdf,  being  against  the  enewies, 
and  that  it  was  not  for  them  to  dispute  the  au- 
thority of  their  commanders,  the  penalty  of 
100/.  is  laid  only  upon  him,  that  as  Cap- 
tain, .shall  assume  this  power  without  warrant, 
the  people  commanded  kre  not  widiitt  this 
statute. 

My  Lords,  The  logic  whereupon  this  Argu- 
ment is  framed,  stands  thus,  because  the  statute 
of  the  11th  queen  Eliz.  inflicts  a  peoaltjot' 
100/.  and  no  more,  upon  any  man,  that  u  a 
Captain  without  warrant,  and  upon  his  own 
head,  shall  conclude  of,  or  make  war  sgaiust 
the  king's  enemies :  Therefore  the  Statute  cf 
the  18th  Hen.  6  is  repealed,  which  makes  it 
Treason  to  lay  soldiery  upon,  or  to  leiy  war 
against  tlie  king's  good  people. 

But,  my  lords.  Observation  hath  heeo  mv!e 
upon  other  words  of  this  Statute,  that  is,  that 
without  Licence  of  the  Deputy,  these  iliinp) 
cannot  be  done;  this  shews  that  the  Deputy 
is  within  none  of  the  statutes. 

My  I^rds,  Thb  Argument  sunds  upon  lU 
same  reason  with  the  former,  because  he  blh 
the  ordering  of  the  Army  of  Ireland,  for  the 
defence  of  tlie  people,  and  may  give  warrant  o 
the  officers  of  the  army,  upon  eminent  occa- 
sions of  invasion,  to  resist  or  prosecute  t!.e 
enemy,  because  of  the  danger  that  else  di>;:I  t 
ensue  forthwith,  by  staying  fur  a  warrant  Iruci 
his  majesty  out  of  £ngland. 

My  Lords,  The  statute  of  the  10th  Hen.  7, 
c.  17,  touched  upon  for  this  puq^ose,  dearb 
the  business  in  both  points;  for  there  is  de- 
clared. That  none  ought  to  make  War  upon 
the  Irish  rebels,  and  enemies,  without  Warrant 
from  the  Lieutenant,  the  forfeiture  100/.  i3 
here  the  Statute  is  the  same  with  this,  and 
might  as  well  have  been  *  cited,  for  repealing 
the  Statute  of  the  18th  Hen.  6,  as  this  of  i'- 
11th  queen  Eliz.  But  if  this  had  beca  insisu«l 
upon,  it  would  have  expounded  the  other  twj 
clear  against  him. 

Object.— My  Lords,  it  hath  been  fonk^ 
said,  although  the  Statute  be  in  force,  aru 
there  be  a  Treason  within  it,  yet  dieparliarowj 
hath  no  jurisdiction,  the  treasons  are  coojmiue- 
in  Ireland,  therefore  not  triable  here. 

Ausw.— My  Lords,  sir  John  Parrot,*  his  pr^ 
decessor,  24  Edw,  was  tryed  in  the  Kinjv 
bench  for  Treason  done  iu  Ireland,  when  t^ 
was  deputy;  and  Oruche  in  the  34  qneeti  EtJ 
adjudged  here  for  Treason  done  in  Irelaod. 

Object.— But  it  will  be  said,  tliese  Tn?; 
were  after  the  Statute  of  the  34th  Hen.  8,  "Iw: 
enacts,  that  Treasons  beyond  sea  majf  he  tr.e<: 
in  England.  ,   . 

Answ.— My  Lords,  his  predecessor  my  lor. 
Grayt  was  tried,  and  adjudged  here  w  i^ 
King's  Bench  :  that  was  in  Trinity  Term.  • 
the  33rd  Hen.  8th,  this  was  before  the  ojafc^- 
of  that  Statute.  .- .  . 

Object.— To  this  again  wiU  '^»J*^,i 
was  for  Treason  by  the  laws  and  statote « 
England;  that  this  is  not  for  any  thingjw;^ 

•  Sec  vol  1,  p.  i3U.    t  »w>-  P-  ^' 
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Treason  by  the  law  of  England,  but  an  Irish 
statute. 

So  that  the  question  is  only.  Whether  your 
lordships  here  in  parliament,  have  cognizanee  uf 
ail  olft'iice,  made  Treason  by  an  Irish  statute, 
in  the  ordinary  way  of  judicature,  without  bill  ? 
fur  so  is  the  present  auestion. 

For  the  clearing  ot  this,  I  shall  propound  two 
things  to  your  lordships  consideration.  Whe^ 
ther  the  rule  for  expounding  the  Irish  Statute 
and  Customs,  be  one  and  the  same  in  England 
as  in  Ii-eland  ?  That  being  admitted.  Whether 
the  parliament  in  Enuland  have  cognizance  or 
jurisdiction  of  things  there  done,  in  respect  of 
the  place^  because  the  king's  writ  runs  not  there  ? 

For  the  first,  in  respect  of  the  place,  the  par- 
fiament  here  hath  cognizance  there.  And  se- 
condly, If  the  rules  for  e^ipouoding  the  Irish 
statutes  and  customs,  be  the  same  here  as  there, 
this  exception  (as  I  humbly  conceive)  must  fall 
awny. 

Ill  England  there  is  the  Common  Law,  the 
Statutes,  the  Acts  of  Parliament,  and  Customs, 
peculiar  to  certain  places,  differing  from  the 
common  law ;  If  any  question  arise  concerning 
either  a  custom  or  an  act  of  parliament,  the 
common  law  of  England,  the  first,  the  primi- 
ti\e  and  the  general  law,  that  is  the  rule  and 
expositor  of  them,  and  of  their  several  extents  ; 
it  js  so  here,  it  is  so  in  Ireland,  the  common  law 
of  England,  is  the  common  law  of  Ireland  hke- 
wise;  the  same  here  and  there  in  all  the  parts 
of  if. 

It  was  introduced  into  Ireland  by  king  John, 
and  afterwards  by  king  Hetiry  3,  by  act  of  par- 
liament held  in  England,  as  appears  by  the  Pa- 
tent Rolls  of  the  SOth  Hen.  3,  the  first  Mem- 
brana,  the  words  are,  *  Quia  pro  communi  uti- 

*  litate  terrs  Hibernis  ft  unitate  tcrrarum  re- 

*  gis,  rex  vult,  et  de  communi  concilio  regis  pro- 
<  visum  est,  quod  omnes  leges  et  consuetudmes 
'  quaj  in  regno  Angliae  tenentur,  in  Hibefnia  tc- 

*  ueantur,  et  eadem  terra  eisdem  legibus  subja- 

*  ceat,  et  pef  easdem  rcgatur,  sicut  dominus 
'  Johannes  rex  cum  ultimO  esset  in  Hi  hernia 

*  statuit  et  fieri  mandavit,  quia,  &c.     Rex  vult 

*  qu(>d  omnia  brevia  de  communi  jure  quae  cur- 
'  runt  in  Anplin,  similiter  currant  in  Hibernia, 

*  sub  novo  sigillo  regis  mandatum  est  archiepis- 

*  copis,  &c.  quod  pro  pace  et  tranqiiilitate  ejus- 

*  dem  terrae,  per  easdem  leges  eos  regi  et  deduci 

*  permittant,  et  eas  in  omnibus  seouantur  in 
«  cujus,  &c.     Teste  regc  apud  Woodstock,  de- 

*  cimo  nono  die  Septembris.' 

Here  is  an  onion  of  both  kingdoms,  and  that 
by  act  of  parliament,  and  the  same  laws  to  be 
used  here  as  there,  in  omnibutk 

My  Lords,  That  nothing  might  be  left  here 
for  an  exception,  that  is.  That  in  Treasons,  Fe- 
lonies, and  other  capital  offences  concerning 
life,  the  Irish  laws  are  not  the  same  as  here, 
therefore  it  is  enacted  hy  a  parliament  held  in 
England,  in  the  14th  £dw.  2,  (it  is  not  in  print 
neither,  but  in  the  Parliament  Book)  That  the 
Laws  concerning  life  and  member  shall  be  the 
same  in  Ireland,  as  in  England.  • 

And  that  no  exception  might  yet  remain ;   in 


a  parliament  held  in  England,  the  5th  Edw^  3, 
it  is  enacted, '  Quod  una  et  eadem  lex  fiat  tam 
*  Hibemicis  quam  Anglicis.'  This  act  is  en- 
rolled in  the  Patent  Rolls  of  the  5th  Edw.  3, 
Pari,  inembr.  25-  The  Irish  therefore  receiv- 
ing their  Laws  from  hence,  they  send  their  Stu- 
dents at  Law  to  the  Inns  of  Court  in  England, 
where  they  receive  their  degree,  and  of  them, 
and  of  the  common  lawyers  of  this  kingdom, 
are  the  Judges  made. 

The  Petitions  have  been  man^f  from  Ireland, 
to  send  from  hence  some  judges^  more  learned 
in  the  laws,  than  those  they  had  there.  It  hatli 
been  firequent  in  cases  of  difficulty  there,  to  send 
sometimes  to  the  parliament,  sometimes  to  the 
l^ing,  by  advice  from  the  Judges  here,  to  send 
them  resolutions  of  their  doubts.  Amongst 
many,  I'll  cite  your  lordships  only  one,  because 
it  is  ui  a  case  of  Treason  upon  an  Irish  statute, 
and  therefore  full  to  this  point. 

By  a  Statute  there  made  the  5th Ed.  4,  there 
is  a  provision  made  for  such  as  upon  suggestions 
are  committed  to  prison  for  Treason,  that  the 
party  committed,  if  be  can  procure  24  compur- 
gators, shall  be  bailed  and  let  out  of  prison. 

Two  citizens  of  Dublin  were  by  a  grand  jury 
presented  to  have  committed  TnKison,  they  de- 
sired benefit  of  tliis  statute,,  that  they  might  be 
let  out  of  prison,  upon  tender  of  their  compur- 
gators :  the  words  of  the  Statute  of  the  5th  Ed. 
4,  in  Ireland>  being  obscure,  the  Judges  there 
being  not  satisfied  what  to  do,  'sent  the  Case 
over  to  the  queen,  desired  the  opinion  of  tbc 
Judges  here,  which  was  done  accordingly.  The 
Judges  here  sent  over  their  opinion,  which  I 
have  out  of  tlie  Book  of  Justice  Anderson,  one 
of  the  Judges  consulted  withal.  The  Judges 
delivered  their  opinion  upon  an  Irish  Statute, 
in  case  of  Treason. 

If  it  be  objected.  That  in  this  Case,  the  Judges 
here  did  not  judge  upon  the  party ;  their  opi- 
nions were  only  ad  mfarmandam  conscientiam', 
of  the  Judges  in  Ireland,  that  the  Judgment  be- 
longed to  the  Judges  there.  My  lords,  (with 
submission)  this  and  the  other  Authorities, 
prove,  that  for  which  they  were  cited,  that  is. 
that  no  absurdity,  no  failure  of  justice  would 
ensue,  if  this  great  judicatory  should  judge  of 
Treason,  so  made  by  an  Irish  statute. 

The  Common  Law  rules  of  judging  upon  an 
Irish  Statute ;  the  Pleas  ofthe  Crown  for  thiogs 
of  life  and  death,  are  the  same  here  and  there, 
this  is  all  that  yet  hath  been  offered. 

For  the  second  point,  That  England  hath  no 
power  of  judicature,  for  things  done  in  Ireland. 
My  lords,  the  ponstant  practice  of  all  ages, 
proves  the  contrary.  Writs  of  Error  in  Pleas 
of  the  Crown,  as  well  as  in  civil  causes,  have  in 
all  king's  reigns  been  brought  here,  even  in  the 
inferior  courts  of  Westminster-hall  upon  Judg- 
ment giren  in  the  courts  of  Ireland,  the  prac- 
tice is  so  frequent,  and  so  well  known,  as  that 
I  shall  cite  none  of  them  to  your  lordships,  no 
precedent  will,  I  believe,  be  produced  to  yoor 
lordsliips,  that  ever  the  case  was  remanded  back 
again  into  Ireland,  because*the  question  ar.o«e 
upon  an  Irish  Statute',  or  Custom. 
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Object.— But  it  will  he  said,  that  Writs  of 
Error,  are  only  upon  failure  of  justice  in  Ire- 
land, and  that  suits  cannot  originally  be  com- 
menced here  for  things  done  in  Ireland,  because 
the  king's  Writ  runs  not  in  Ireland. 

Answ.— This  might  be  a  good  Plea  in  the 
King's  Bench,  arid  inferior  courts  at  Westmin- 
ster-hall ;  the  question  is,  Whether  it  be  so  in 
Parhament?  the  king's  Writ  runs  not  within  the 
county  palatine  of  Chester  and  Durham,  nor 
within  the  Five  Ports;  neither  did  it  in  Wales, 
before  the  Union  of  Henry  the  Sth's  time,  after 
the  laws  of  England  were  brought  into  Wale?j, 
in  king  Edward  the  Ist's  time,  suits  were  nbt 
originally  commenced  at  Westminster-hall  for 
things  done  in  them  ;  yQt  this  never  excluded 
the  Parliament  suits ;  for  life,  lands,  and  goods 
within  these  jurisdictions,  are  determinable  in 
parliament,  as  well  as  in  any  other  parts  of  the 
realm. 

Ireland,  as  appears  by  the  statute  of  the  30th 
Hen.  3,  before  mentioned,  is  united  to  the 
•  crown  of  England.  By  the  Statute  of  the  28th 
Hen.  6,  in  Ireland,  it  is  declared  jn  these  words, 
That  Ireland  is  tlie  proper  dominion  of  Eng- 
land, and  united  to  the  crown  of  England, 
which  crown  of  England  is  of  itself,  and  by  it- 
self, wholly  and  entirely  endowed  with  all  power 
and  authority  sufficient  to  yield  to  the  subjects 
of  the  same  full  and  plenary  remedy,  in  all  de- 
bates and  suits  whatsoever. 

By  the  Statute  of  the  23  Hen.  8th,  ch.  1, 
when  t\\e  kings  of  England  first  assumed  the 
title  of  King  of  Ireland,  it  is  there  enacted. 
That  Ireland  still  is  to  be  held  as  a  crown  an- 
nexed and  united  to  the  Crown  of  England. 

So  that  by  the  same  reason,  from  this  that 
the  king's  writs  run  not  in  Ireland,  it  might  as 
well  be  held,  that  the  Parliament  cannot  origi- 
nally hold  plea  of  things  done  within  the  county- 
palatine  of  Chester  and  Durham,  nor.  withm 
the  five  ports  and  Wales ;  Ireland  is  a  part  of 
the  realm  of  England,  as  appears  by  those  sta- 
tutes', as  well  as  any  of  them. 

This  is  made  good  by  constant  practice  in  all 
the  Parliament  Rolls,  from  the  first  to  the  last; 
there  are  Receivers  and  Tryers  of  Petitions  ap- 
jiointed  for  Ireland ;  for  the  Irish  to  come  so 
far  with  their  Petitions  for  justice,  and  the  Par- 
liament not  to  have  cognizance,  when  from  time 
to  time  they  had  in  the  beginning  of  the  parlia- 
ment, appointed  Receivers  andTryersof  them, 
is  a  thing  not  to  be  presumed. 

An  Appeal  in  Ireland,  brought  by  William 
lord  Vesey,  against  John  Fitz-Thomas,  fur  trea- 
sonable Words  there  spoken,  before  any  judg- 
ment giten  in  case  there,  was  removed  into  the 
Parliament  in  England,  and  there  the  de- 
fendant acquitted,  as  appears  in  the  Parlia- 
ment Pleas  of  the  29d  Edw.  1. 

The  Suiis  for  lands,  offices,  and  goods  origi- 
nally begun  here  are  many,  and  if  question  grew 
upon  matter  in  fact,  a  Jury  usually  order^  to 
try  it,  and  the  Verdict  returned  into  the  Parlia- 
ment; as  in  the  Case  of  one  Ballyben  in  the 
Parliament  of  the  35th  Edw.  1.  If  a  doubt 
arose  upon  a  matter  tryable  by  Record,  a  writ 


went  to  the  officers,  in  whose  custody  the  Rc> 
cord  remained,  to  certify  the  record,  as  was  in 
the  Case  of  Robert  Bagott  the  same  parliament 
of  the  36th  Ed.  1,  where  the  Writ  went  to  the 
Treasurer,  and  barons  of  the  ExchequiT. 

Sometimes  they  gave  Judgment  here  in  Par- 
liament, and  commanded  the  Judges  there  in  Ire- 
land to  do  execution,  as  in  the  great  Case  ut 
Partition,  between  the  Copartners  of  il>e  Ei-ri 
Marshal  in  the  Parliament  of  the  33d  Ed.  i. 
where  the  Writ  was  awarded  to  the  Treasurer 
of  Ireland. 

My  lords,  The  Laws  of  Ireland  were  intro- 
duced by  tiie  Pariiament  of  EngUnd,  as  ^\  - 
pears  W  three  acts  of  the  parliament  betore 
cited.  It  is  of  higher  jurisdiction  dare  /^^«,  than 
to  judge  by  them.  The  parliaments  of  Englacd 
do  bind  in  Ireland,  if  Ireland  be  particolaHv 
mentioned,  as  is  resolved  in  the  Book  Case  ot 
the  1st  Hen.  7.  Cook's  7th  Report  Calving 
Case;  and  by  the  Judges  in  the  Trinity-terra, 
in  the  33d  queen  Eliz.  The  eUtute  of  the 
8ih  Ed.  the  4th^ch.  1,  in  Ireland,  recites,  That 
it  was  doubted  amongst  Judges,  whether  at. 
the  English  statutes,  though  not  naming  Ire- 
land, were  in  force  there?  if  named,  no  doubt. 

From  king  Henry  the  3d,  hit  time  downwards, 
to  the'  8th  queen  Eliz.,  by  which  Statuie  it  i^ 
made  Felony  to  carry  sheep  from  Ireland  be> 
yond  seas,  m  almost  all  these  king's  reigns, 
there  be  statutes  made  concerning  Ireland. 
The  exercising  of  the  legislative  power  there, 
over  their  liv^s  and  estates,  is  higher  than  of 
the  judicial  in  question:  Until  the  29th  Edn. 
3,  erroneous  judgments  given  in  Ireland,  were 
determinable  no  where  but  in  England :  no, 
not  in  the  parliament  of  Ireland,  as  it  ap- 
pears in  the  close  Rolls  in  the  Tower,  in 
the  29th  Edw.  3,  memb.  12,  power  to  examine 
and  reverse  erroneous  Judgments  in  the  parlia- 
ments of  Ireland  is  granted  from  hence.  Writ^ 
of  Error  lie  in  the  parliament  here  upon  erT> 
neous  judgments,  after  that  time,  given  in  tt ' 
parliaments  of  Ireland,  as  appears  in  the  Par- 
liament Rolls,  jof  the  8th  Uei).  C,  no.  70,  v.. 
the  Case  of  the  Prior  of  Lenthan.  Itistttt. 
the  Case  is  not  determined  there,  for  it  is  t;. 
last  thing  that  came  into  the  parliament,  au<i 
could  npt  be  determined  for  want  of  time,  I-l* 
no  exception  at  all  is  taken  to  the  jurisdictioi-. 

The  acts  of  parliament  made  in  Ireland. 
have  been  confirmed  in  tlie  parliameotsof  Kr:- 
land,  as  appears  by  the  close  Rolls  in  tu 
Tower,  in  the  42d  Edw.  3,  meaib.  ?0,  dors> 
where  the  pailiament  in  Ireland,  for  the  pn- 
serration  of  the  covmtry  from  Irish,  who  hxi 
almost  destroyed  it,  rasuJe  an  act^Tbal  all  t--* 
land  owners,  that  were  English,  should  re«h> 
upon  their  lands,  or  else  they  were  to  be  iv:- 
feited,  this  was  here  confinned. 

In  the  Parliament  uf  the  4th  Hen.  5,^' 
6,  acts  of  parhument  in  Ireland  are  confiruttu. 
and  some  privileges  of  the  peers  in  the  parli-- 
nients  there  are  regulated. 

Power  to  repeal  Irish  statutes,  power  i«->  r»  r- 
firm  them,  cannot  be  by  the  parliament  l-e^e. 
if  it  hath  not  cognizauct  of  their  parlian>e:i'.> . 
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unless  it  be  said,  that  the  pacliament  may  do 
it  knows  not  what. 

Guernsey  and  Jersey  are  under  the  king's  sub* 
jection,  but  are  not  parcels  of  the  crown  of 
England,  but  o^  rhe  duchy  of  Nonnandy,  they 
are  not  governed  by  the  laws  of  England,  as 
Ireland  b,  and  yec  parliaments  in  Engbiud 
have  usually  held  plea  of  and  determined  all 
Causes  concerning  Lands  or  Goods.  In  the 
Parliament,  in  the  33  Edw.  1,  there  he  '  Pla- 
*  cita  de  insula  Jersey.^  And  so  in  the  Parlia- 
ment, 14  Edw.  2,  and  So  for  Normandy  and 
Gascoigoe,  and  always  as  long  as  any  part  of 
France  was  in  subjection  to  the  crown  of  Eng- 
land, there  were  at  the  beginning  of  the  parlia- 
ments. Receivers  and  Tryers  of  Petitions,  for 
those  parts,  appointed. — ^I  believe  your  lordsliips 
will  hare  no  case^  shewed  of  any  Pl^a,  to  the 
jurisdiction  of  the  parliaments  of  England,  in 
any  things  done  in  any  parts  wheresoever  in 
subjection  to  the  crown^  of  England. 

The  last  thing  I  shall  offer  to  your  lordships, 
is,  the  Case  of  19  Eliz.  in  my  lord  Dyer, 
306,  and  Judge  Crompton*s  Book,  of  the  Juris- 
diction of  Courts,  fol.  33.  The  opinion  of  both 
these  Books  is,  That  an  Irish  peer  is  not  trya- 
ble  here,  it  is  true,  a  Scotch  or  French  noble- 
man is  tryable  here,  as  a  common  person ;  the 
law  takes  notice  of  their  nobility,  because 
those  countries  are  not  eoverned  by  the  laws  of 
England ;  but  Ireland  being  governed  by  the 
same  laws,  the  peers  there  are  tryable  accord- 
ing to  the  law  of  England  only,  perparet, — By 
the  same  reason,  the  earl  of  Strafford,  not  being 
a  peer  of  Ireland,  is  not  tryable  by  the  peers  of 
Ireland ;  so  that  if  he  be  not  tryable  here,  he  is 
tryable  no  where. — My  lords,  In  case  tliere  be 
a  Treason  and  a  Traitor  within  the  statute,  and 
that  he  be  not  tryable  here  for  it,  in  the  ordi- 
nary way  of  judicature,  if  that  jurisdiction  fail, 
this  by  way  of  Bill  doth  not :  Attainders  of 
Treason  in  parliament,  are  as  legal,  as  usual  by 
act  of  parliament,  as  by  judgment. 

I  have  now  done  with  the  Statutes  25  VAw, 
3,  and  18  Hen.  6.  My  lord  of  Strafford  hath 
offended  against  both  the  kingdoms,  and  is 
guilty  of  High  Treason  by  the  laws  of  both. 

M^  Lords,  In  the  Fifth  place,  I  am  come  to 
the  Treasons  at  the  Common-Law,  the  endea- 
vouring to  subvert  the  fundamental  Laws  and 
Government  of  thie  kingdom,  and  to  introduce 
an  Arbitrary  and  Tyrannical  government.  In 
this  I  shall  not  at  aU  labour  to  prove,  That  the 
endeavouring  by  words,  counseb  and  actions, 
to  subvert  the  laws,  is  Treason  at  the  common- 
law,  if  there  be  any  common-law  Treason  at  all 
left ;  nothing  is  treason,  if  this  he  not,  to  make  a 
kingdom.no kingdom;  take  the  pohty  and  go- 
vernment away,  England's  but  a  piece  of  earth, 
wherein  so  many  men  have  their  commorancy 
and  abode,  without  ranks  or  distinction  oifmen, 
without  property  in  any  thing  further  than  pos- 
session ;  no  law  to  punish  the  murthering,  pr 
robbing  one  another. 

That  of  33  Hen.  8,  of  introducing  the  Impe- 
rial Law,  sticks  not  with  your  lordships;  it 
vas  in  case  of  an  Appeal  to  Rone;  tbe9«  Ap- 
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peals  in  cases  of  Marriages,  and  other  causet 
counted  ecclesiastical,  had  been  frequent,  had 
in  rooat  king's  reigns  been  tolerated  ;  some  in 
times  of  I'opery  put  a  conscience  upon  tliem; 
the  Statutes  had  lintited  the  penalty  to  a  l^nf 
munire  only,  neither  was  that  a  total  subverbion, 
only  an  appeal  from  the  ecclesiastical  court 
here  in  a  smgle  cause,  to  the  court  of  Home ; 
and  if  trea<>oii  or  not,  that  case  proves  not,  a 
treason  may  be  punished  as  a  felony ;  a  felony 
as  a  tre<*pass,  if  his  majesty  so  plea&e;  tho 
greater  includes  the  less  in  the  case  of  Pramu* 
nire  ;  in  the  Irish  Reports,  that  which  is  there 
declared  to  be  treason,  was  proceeded  upou 
only  as  a  Pramunire, 

The  thing  most  considerable  in  this  is. 
Whether  the  Treasons  at  common-law,  are  ta-> 
ken  away  by  the  statute  of  25  Ed.  3,  which  i» 
to  speak  against  both  the  direct  words  and 
scope  of  that  Statute.  In  it  there  is  this 
Clause,  '  That  because  many  other  like  Cases 

*  of  Treason  might  fall  out,  which  are  liot  there 

*  declared  ;  therefore  it  is  enacted.  That  if  any 
'  such  case  come  before  the  Judges,  they  shall 

*  not  proceed  to  judgment,  till  tlie  Case  be  de- 
'  clared  in  parhament,  whether  it  ought  to  be 

*  adjudged  Treason  or  not.'  These  words,  and 
the  vfhole  scope  of  that  statute,  shews,  that  ic 
was  not  the  meaning  to  take  away  any  Trea- 
sons that  were  so  before,  but  only  to  regulate 
the  jurisdiction  and  manner  of  trial.  Those 
that  were  single  and  certain  acts,  as  conspiring 
the  king's  death,  levying  war,  pounterfeiting 
the  money,  or  great  seal,  killing  a  judge;  these 
are  left  to  the  ordinary  courts  of  justice :  The 
others  not  depending  upon  single  Acts,  but 
upon  constructions  and  necessary  inferences^i 
they  thought  it  not  fit  to  give  the  inferior  courts 
so  great  a  latitude  here,  as  too  dangerous  to 
the  subject,  those  they  restrained  to  the  parlia- 
ment.— ^This  Statute  was  the  ^eat  security  of 
the  Subjects,  made  with  such  wisdom,  as  all 
the  succeeding  ages  have  approved  it ;  it  hath 
oflep  passed  through  the  furnace,  but  like  gold^ 
hath  led  little  or  nothing. 

The  Sutute  of  1  H.  4,  c.  10,  is  in  these 
words,  '  Whereas  in  tlie  parliament  held  the 
f  21st  year  of  R.  2,  divers  pains  of  Treason 

*  were  ordained,  insomuch  that  no  man  did 
'  know  how  to  behave  himself^  to  do,  say,  or 
'  speak :   It  is  accorded  that  in  no  time  to 

*  come,  any  Treason  be  adjudged  otherwise, 
'  than  it  was  ordained  by  the  statute  of  25th 
'  Edw.  3.'  It  hath  been  said.  To  what  end  it 
this  Statute  made,  if  it  takes  not  away  the 
common-law  Treasons  remaining  after  the  sta- 
tute of  25  Ed.  3.  ? 

There  he  two  main  things  which  this  statute 
doth ;  1.  It  takes  away  for  the  future  all  th^ 
Treasons,  made  by  any  statute  since  25  Ed.  3, 
to  1  H.  4,  even  to  that  time ;  for*  in  respect, 
that  by  another  act  in  that  parliament,  the  sta- 
tute of  21  R.  2,  was  repealed,  it  will  not  be  de- 
nied, but  that  this  statute  repeals  more  trea- 
sons than  these  of  21  R.  2.  It  rcpeajs  all  sta- 
tute-treasons but  those  in  25  Edw.  3.-^2.  It 
not  only  takes  away  the'  Statute-Treasons,  but 
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likewise  the  declared  Treasons  Ifi  parliatnenf, 
after  25  Edw.  3,  as  to  the  future,  aller  declara- 
tion ill  parliament,  the  in''erior  cutttts  might 
judge  these  Treasons  ;  lor  tl»e  defclaration  of  a 
treason  in  parliament  after  it  was  made,  was 
sent  to  the  inferior  courts,  that  toties  qutrtitt 
the  like  cnsc  fell  out,  they  might  ptoceed 
therein,  the  subject  for  the  future  was  secured 
against  these ;  so  that  this  Statute  ^as  o\'  great 
use. 

But  by  the  very  words  of  it,  I  shall  refer  all 
Treasons  to  the  prot  ibion  of  25  Kd.  3,  it  leaves 
that  entire,  and  upon  the  old  bt)ttom.  The 
Statute  of  1  Mar.  c.  1,  snith,  That  no  offenbps 
made  Treason  by  any  act  of  parliament,  shall 
thenceforth  be  taken  or  adjudged  to  he  treasdn, 
bnt  only  such  as  be  decliired  and  expressed  to 
be  treason  by  the  stature  of  25  Edw.  3,  *  Con- 

*  cerning  Treason,  or  the  Declaration  of  Trea- 

*  son,'  and  no  others:    And  further  provides, 

*  That  no  pains  of  death,  penalties,  or  forfel- 

*  ture  in  any  wise  shall  ensue,  for  committing 
'  any  Treason,  other  than  such  as  be  in  the 

*  statute  of  25  Edw.  3,  ordained  and  provided, 

*  any  act  of  parliament,  or  any  declaration,  or 

*  matter  to  the  contrary,  in  any  wise  notwith- 

*  standing,' 

By  the  first  of  this  Statute,  only  offences 
diade  treason  by  act  of  parliament,  are  taken 
away,  the  common-law-ireasons  are  no  ways 
touched,  the  words  *  and  no  others,'  refer  still* 
to  oflfences  made  Treason  by  act  of  parliament ; 
they  restrain  not  to  the  treasons  ()niy,  particu- 
larly mentioned  in  the  statute  in  25  Ed<^.  3, 
but  leave  thai  Statute  entire  to  the  Common- 
La  w-Trcason,  as  appears  by  Ihe  words  imme- 
diately foregoiftff^ 

By  the  Secoiid  Part,  for  the  pains  and  forfei- 
tures of  Ti^asons,  if  it  intend  only  the  |iunish- 
jnent  of  Treason,  or  if  it  intend  both  Treason 
$^d  Punishment,  yet  all  is  referred  to  the  Pro- 
tision  and  Ordinance  of  25  Edw.  3,  any  act  of 
Jiarliameiit,  or  other  declaration,  or  thing,  not- 
withstanding. 

It  saith  not,  other*  than  such  Penalties  of 
Treasons,  as  are  expressed  and  declared  in  the 
Statute  of  25  Edw.  3,  that  might  perhaps  have 
restrained  it  to  those  that  are  particularly  men- 
tioned, no,  it  refers  all  Treasons  to  the  general 
ordination  and  provision  of  that  statute. 
Wherein  the  Common-Law-TreabOhs  art  ex- 
pressly kept  on  foot. 

If  it  be  asked.  What  good  this  "Sea tut e  doth, 
If  it  take  not  awaj  the  Comimm-Law-Trea- 
iwns  ?— 1.  It  takes  aWay  all  the  Treason*  made 
by  act  of  parliament,.not  bnly  since  1  Hen.  4, 
which  were  many,  but  all  befoffe  1  Hen.  4, 
even  until  25  E.  3,  by  express  worth.  H,  By 
express  words,  h  takes  away  all  declaim  TVea- 
lous,  if  any  such  had  been  in  -parliament; 
those  for  the  future  are  likewise  taken  aw^ay ; 
89  that  whereas  it  might  hare  been  doubted, 
whether  the  statute  of  1 II.  4,  took  away  any 
Treasons,  but  those  of  thn  22nd  and  2Srd  years 
of  H.  2.  Tlii^  cl^rs  it,  both  for  Ti*casons 
stiade  by  pariiamtnt,  or  declared  in  parlia- 
tneut,  eVen  to  the  time  of  oaking  ^  8tatQCe. 


This  is  of  great  one,  of  great  security  to  the 
Subject ;  so  that,  as  to  what  shall  be  Treason, 
ahd  what  not,  tite  Statute  of  25  Rd.  3,  remains 
entire,  and  so  by  consequence  the  Treasons  at 
the  common -btw. 

Only,  my  lords,  it  may  be  donbted,  whether 
the  manner  of  the  parHamentary  proceedii>c^s, 
be  not  altered  by  the  Statute  of  1  U.  4,  c.  17, 
and  more  fully  in  the  Parliament- Roll,  n.  144, 
that  is,  whether  since  that  statute  the  parli<i- 
mcntary  power  of  Declaration  of  Treasons, 
wbereliy  the  inferior  courts  receive  jurisdiction, 
be  not  taken  away  and  restrained  only  to  Bill, 
that  so  it  mi^ht  operate  no  further,  than  to 
that  particular  contained  in  the  Bill,  that  so  the 
Parliamentary  Declarations  for  after-times, 
shou!d  be  kept  within  the  parliament  itself,  and 
be  e]t tended  no  further :  Since  1  H.  4,  we  hare 
not  found  any  such  dccUrsitions  madlfr^  but  alt 
Attiundvrs  of  Treason  have  been  by  Bill  ? 

If  this  be  so,  yet  the  Common-lJftw  Treasoas 
still  remaining,  there  is  one  and  the  same 
ground  of  reason  and  equity  since  1  H.  4,  for 
passing  a  Bill  of  Treason,  as  was  before,  for  de- 
claring of  it  without  bill. — Herein  the  legisla- 
tive power  is  not  used  against  mjr  lord  of  Straf- 
ford in  the  Bill,  it  is  only  the  jurisdiction  of  th6 
parliament. 

But,  my  lords,  because  that  either  through 
my  mistaking  of  the  true  grounds  and  reasooi 
of  the  Commons,  or  my  not  pressing  them  with 
apt  arguments,  and  precedents  of  fonner 
tifmeSj  at  that  perchance  your  lordships,  from 
some  othei'  reasons  and  authorities,  more  sway- 
ing with  your  lordships  indgments,  thmi  thesa 
from  them,  may  possibly  be  of  a  contrary  or 
dnhidus  opinion,  cont»ming  these  Treasun«, 
either  upon  the  statutes  of  25  £.  3,  and  18  U. 
6,  or  at  the  common-law. 

My  lords,  If  ^U  these  five  should  fhil,  they 
have  therefore  given  xtst  further  in  command, 
to  declare  to  your  lordships  some  of  their  Rea- 
sons, why  they  conceive  tbat  in  this  case,  the 
tliere  legislative  power  may  be  exercised. 

Their  Reasons  arc  taken  from  these  three 
grounds ;  1.  Fhim  the  Nature  iind  Qoafity  of 
die  Offence.  12.  From  the  Frmae  and  Consti- 
tution of  the  ParliariJent,  wherein  this  law  is 
tiaade.  3.  From  Ptacuces  and  Usages  of  fjnner 
tunes. 

The  horridrtess  of  the  Offence,  in  endeavoar- 
ing  the  overthrowing  the  laws  and  pr^ent  go- 
vernm^t,  hath  been  fofl^  opcn^  to  your  k>rd- 
ships  heretotbre. 

The  Parliament  is  the  Representation  of  the 
whole  kingdom ;  wherein  the  King  as  head, 
your  Loniships  fts  the  most  noble,  and  tbe 
Cotninotis  the  other  members,  ^e  knit  toge- 
ther into  one  body  politic ;  this  dissolves  the 
arteries  and  ligaments  that  h^Id  thfe  body  to- 
gether, the  Laws ;  he  that  takes  away  the  laws, 
takesi  'nt)t  away  the  allegiance  of  one  subject 
i\(XXy  but  of  the  whole  kingdom. 

It  was  made  Treason  by  the  statute  of  IS 
ISliz.  for  her  time,  to  affirm,  that  the  Laws  of 
the  realm  do  not  hind  the  descent  Of  the 
crown;  no hcw^ no desccflt at iJI. 
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Ne  Mwsy  so  fc«nge ;  no  ranks  or  degrees 
of  men ;  Uie  Sfuae  condition  to  aU. 

It  is  ireasoii  to  kill  a  Judge  Ufuin  the  4ieocb; 
tibis  kilU  not  Judic^m,  sed  Judicium ;  He  tliat 
borrowed  ApeU«s^  and  gave  bond  to  return 
agaia  Apelks  the  pawter,  tent  bim  hottae^  alter 
Ije  ka4  cut  off  his  right  hand ;  his  lieini  was 
broken  ;  ilpelles  a  as  sent,  hot  not  the  painter. 
There  are  lU  men,  but  no  law ;  there  is  never 
#  Judge  ajoongat  them» 

it  is  Felony  to  eailtieziie  any  ooe  of  tbe  Ju- 
<Uciai  Hecoros  of  the  kingdom ;  this  at  once 
jiweeps  them  all  away,  and  trom  all. 

It  is  Treason  to  counterfeit  a  SQs.  piece ; 
here  is  a  counterfeiting  of  the  law ;  we  can 
call  neither  the  couDterieic,  oor  true  coin,  oar 
Own. 

It  is  Tneason  to  ooaoterfeit  the  Great^Seal 
for  an  acre  of  kud  ;  no  prGf)erty  hereby  is  left 
to  any  hvfid  at  all;  nothing  Tneaion  now, 
Citiier  against  king  or  kingdom ;  no  law  to  pu- 
oibh  it. 

My  Lords,  If  the  question  were  asked  at 
Westmiuster-hall,  Whether  this  were  a  crime 
punishable  in  Star  Chamber  or  in  the  King's 
Bench,  by  fine,  or  inmrisonmeot?  they  woidd 
•ay  it  went  higher:  If  whether  Pelouy?  they 
would  say,  that  is  for  %q  ofience  only  agoMist  the 
life,  or  coods  of  some  one  or  few  persons  ?  It 
W011W9  f  believe,  be  answerad  by. the  Judith,  as 
it  was  by  tbe  Chief  Justice  Tlmming  in  f  1  U. 
ft,  tb«t  chough  he  couid  not  j  udge  the  case  Trea- 
son there  before  him,  yet  u.  he  were  a  peer  in 
parliameoit  he  woukl.ao  adjudgeit.— Mjr  Lords, 
if  it  be  too  big  for  those  Courts^  wt  hope  k  is 
in  the  right  way  Item. 

f^  The  aeoond  consideratiaii  is  from  the 
Prame  and  Constattition  of  the  Farliament ;  the 
Parliament  is  the  great  body  politic,  it  cainpre- 
hends  9II,  from  tm  -king  to  tne  beggar ;  if  so, 
«»y  lofdsy  a»  the  nalucaC  so  this  body,  it  hath 
power  over  itaelf,  and  every  one  of  tbe  ^embers, 
ibr  the  preservalioa  of  ihe  whole;  It's  both  the 
physician  and  the  patient ;  If  tite  body  be  dis- 
tempered, it  hath  power  to  open  a  vein,  to  let 
out  tlie  corrapt  blood  for  curing  itself;  if  one 
fuember  he  poisoned  or  gangrened,  it  hath 
power  to  cut  it  off  for  the  preservation  of  the 
rest. 

But,  my  lords,  it  bath  ofWn  been  inculcated, 
that  Law  makers  should  imitate  the  Supreme 
Law-giver,  who  commonly  warns  before  he 
strikes.  The  law  was  promulged  before  the 
judgment  of  death  for  gathering  the  sticks^  No 
Jaw,  no  transgression. 

My  lords,  To  this  rule  of  law  is '  Frustra  legis 
*  aiixiliuminvoc»r,quiio  legem  commtttit,' from 
the  Lea  taiimu ;  he  tiiot  would  not  have  had 
others  to  have  a  law.  Why  should  he  have  any 
himself?  Why  6ho44d  Jiot  that  be  done  io  him, 
that  himseUVottld  hav<e  donerto  others? 

It  is  true,  we  give  law  to  Hnnea  and  Dtgrfi^ 
because  they  he  beasts  of  chase;  It  was  never 
accouQted  either  cruelty  or  fuul  play,  to  knock 
foxes  and  wolves  on  the  head,  as  they  can  be 
found,  because  these  be  beasts  of  prey.  The 
..wiu-reoer  Kts  tcap§&r  palecats  md  other  ver- 


min,  for  prcservntion  of  tlie  warrei).  Furtl»er, 
my  lords,  most  dangerous  ilist  ascb,  if  not  Vfxken 
in  time,  t.hey  kill ;  Errors,  in  great  things,  a»  war 
and  marriage,  they  allow  no  time  fpr  repent- 
ance ;  it  would  have  been  too  iatc  to  make  a 
Uw»  when  there  had  been  no  law. 

My  lords,  for  further  Answer  to  thb  OhjeOi* 
tion,  lie  hath  ofieiuhrd  against  a  law,  a  law  i^ich* 
in  the  endeavouring  to  subvert  the  Ihws  and  po- 
lity of  the  state  wherein  he  lived,  uiiich  had  s« 
lougi  and  with  such  faiiU'uluess  protected  hip 
ancestry,  himself,  and  his  whole  iamily :  It  wa# 
not  malum  quia  prohibitum,  it  was  malum  in  u^ 
against  the  dictates  of  the  dullest  coHScieoce, 
against  tl^  light  of  nature,  they  not  having  a 
law,  were  a  law  to  themselves.  Besides  this^ 
he  knew  a  law  without,  that  the  Parliaincnt,  i« 
cases  of  tliis  nature,  had  potmlale/n  vita  €t  »$" 
cit.  Nay,  he  well  knew,  that  he  offended  the 
promulged  and  ordinary  rules  of  law.  Crime* 
against  law  have  been  proved,  have  been  con- 
fessed, so  timt  the  question  is  not  de  culpa,  sed 
de  panny  What  degree  of  punislm»ent  those 
£uilts  de!»erve?  We  must  differ  firom  him  in  opi- 
nion. That  20  Felonies  cannot  make  a  Treason, 
if  it  he  meant  of  equality  in  the  use  oi  tbe  legifr- 
lative  power;  for  he  Uiat  deserves  death  for. 
one  of  tl^se  Felonies  alone,  deserves  a  death 
more  painfull  and  more  ignominious  for  all  to- 
gether. 

Every  Felony  19  punished  vfrith  loss  of  li£ie^ 
lands,  and  gpods ;  a  Felony  may  be  aggraviited 
wiihihose  circumstances,  as  that  the  parliament 
wi<;h  good  reason  may  add  to  the  circuoistance^ 
of  punishment,  as  was  done  in  the  case  of  John 
liall,!*  in  the  parliament  of  the  1  U.  4,  who,  for 
a  barbarous  murder,  committed  upon  the  dukn 
of  Gloucester,  stifling  him  between  two  feather  ' 
beds  at  Calais,  was  adjudged  to  be  hanged* 
drawn,  and  quartered. 

Batteries  by  law  are  only  punislmble  bv  fine^ 
and  single  damages  to  tlie  party  wounded.  In 
tbe  Parliament  held  in  1 IL  4,  cap.  6,  one  Sn- 
iiage  committed  n  battery  upon  one  Chedder, 
servant  to  sir  John  Brooke,  a  knight  of  the  par- 
liament for  Somersetshire.  It  is  there  enacted, 
that  he  sImU  pay  double  damages,  and  stand 
convicted,  if  he  render  not  himself  by  such  a 
time.  The  manner  of  proceedings  quickened, 
and  the  penalty  doubled;  the  circumstances 
were  considered,  it  concerned  the  coramon- 
wetdth,  it  was  a  battery  with  breach  of  privilege 
of  perliameat. 

This  made  a  perpetual  net :  no  warning  to  tbe 
first  offender:  and  in  tlie  Kings  Bench,  as  ap- 
peors  by  the  Book.  Case  of  9  ti.  4,  tlie  first  leai> 
double  damages  were  recovered. 

My  lords,  in  this  of  tbe  Bill,  the  offence  is 
high  and  general,  against  tlie  king  and  the  com- 
niMiiwealUi,  against  all,  and  the  best  of  all.  If 
every  Felony  be  loss  of  life,  lands,  and  goods ; 
Wiiat  is  misuser  oi  the  legishiUve  power,  by  ad- 
dition of  ignominy,  in  the  death  and  di<»pQsal  of 
the  lands  to  tbe  crown,  the  puhhc  patrimony 
of  the  kingdom  ?   But  it  was  hoped,  that  your 

*^eevol.  l,p.  101. 
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lordships  had  no  more  skill  in  the  art  of  killing 
men,  than  your  worthy  ancestors.  My  lords, 
this  Appeal  from  yourselves  to  your  ancestors 
Hire  do  admit  of,  although  we  do  not  admit  of 
that  from  your  lordships  to  the  peers  of  Ireland. 

He  hath  appealed  to  them :  your  lordships 
^ill  be  pleased  to  hear,  what  Judgment  they 
liave  already  given  in  the  case,  that  is,  the  se- 
veral Attainders  of  Treason  in  parliament ;  after 
the  Statute  of  25  £.  3,  for  Treasons  not  men- 
tioned, nor  within  that  Statute,  and  those  upon 
the  first  offenders  without  warning  given. — By 
the  Statute  of  25  E.  3,  it  is  Treason  to  levy 
war  against  the  king ;  Gomines  and  Weston 
afterwards  in  parliament,  in  the  1st  R.  2,  n.  38, 
39,  adjudged  Traitors  for  surrendering  two  se- 
▼eral  castles  in  France,  only  out  of  fear,  without 
«ny  compliance  with  the  enemy;  this  not  witl)- 
in  the  statute  of  25  E.  3. 

My  Lords,  in  the  Srd  of  Rich.  2,  John  Impe- 
Tiall  that  came  into  England  upon  Letters  of 
Safe  Conduct,  as  an  agent  for  the  state  -oi  Ge- 
noa, sitting  in  the  evening  before  his  door,  in 
Bread-street,  (as  the  words  of  the  Records  are) 
*  Paulo  ante  ignite^iuni ;'  John  Kirk  by,  and 
another  citi:^en,  commg  that  way,  casually  Kirk- 
by  trod  bpon  his  toe,  it  being  twilight,  this  grew 
to  a  quarrel,  and  the  ambassador  was  slain ; 
Kirkby  was  indicted  of  High  Ti-eason,  the  In- 
dictment finds  all  this,  and  that  it  was  only  done 
$e  defendendo,  and  without  malice. 

The  Judges,  it  being  out  of  the  Statute  of  25 
£.  3,  Ci>uld  not  proceed ;  the  Parliament  de- 
clared it  Treason,  and  Judgment  afterwards  of 
High  Treason  :  there  is  nothing  can  bring  this 
within  the  statute  of  25  E.  3,  but  it  concerns 
the  honour  of  the  nation,  that  the  public  taith 
should  be  strictly  kept :  It  might  endanger  the 
traffic  of  the  kingdom ;  they  made  not  a  law 
first,  they  made  the  first  man  tin  example;  this 
]s  in  the  Parliament  Roll  3  R.  2,  n.  18,  and  Hi- 
lary Term,  3  R.  2,  rot.  31,  in  the  King's- Bench, 
where  Judgment  is  given  against  him. 

In  11  R.  2,  Tresilian,  and  some  others,  at- 
tainted of  Treason  for  delivering  opinions  in  the 
subversion  of  the  law,  and  some  others  for  plot- 
ting the  like.  My  lords,  the  Case  hath  upon 
Another  occasion  been  opened  to  your  lordships; 
only  this  is  observable,  that  in  the  parliament 
of  the  Ist  of  Hen.  4,  where  all  Treasons  are 
again  reduced  to  the  Statute  of  25  E.  3,  these 
Attainders  were  by  a  [particular  act  confirmed 
and  made  good,  that  the  memory  thereof  might 
be  transmitted  to  succeeding  ages,  they  stand 
good  unto  this  day ;  the  offences  there  as  here, 
were  the  endeavouring  the  subversion  of  the 
laws. 

My  Lords,  sfier  the  1  H.  4,  sir  John  Morti- 
mer beinjz  committed  to  the  Tower,  upon  sus- 
picion of  Treason,  brake  prison,  and  made  his 
escape  ;  this  no  way  within  any  statute,  or  any 
former  judgment  at  common-law  for  this,  that 
is,  for  breaking  the  prison  only,  and  no  other 
cause;  in  the  parliament  held  the  2  lien.  Of  be 
was  attainted  of  High-Treason  by  Bill.* 

♦  See  vol.  1.  p.  267. 


My  lords,  PoisoniDg  is  only  murder,  yet  one 
Richard  Cooke  having  put  poison  into  a  pot  of 
pottage  in  the  kitchen  of  the  bishop  of  Kochesier, 
whereof  two  persons  died,  he  is  attainted  of 
Treason,  and  it  was  enact ed,  that  he  should  be 
boiled  to  death  by  theatatute  of  33  H.  8,  c.  9. 
By  the  Statute  of  the  35  H.  6,  Elizabeth  Barton 
the  Holy  Maid  of  Kent,  for  pretending  Revela- 
tions  from  God,  That  God  was  highly  displeas- 
ed with  the  king,  for  being  divorced  from  tbe 
lady  Catharine,  and  that  in  case  he  persisted  in 
the  separation,  and  should  marry  another,  that 
he  would  not  continue  king  not  above  one 
month  after,  because  this  teiKled  to  the  depriv- 
ing of  the  lawful  succession  to  tbe  crown,  she 
is  attainted  of  Treason. 

My  lords,  all  these  Attainders,  for  ought  I 
know,  are  in  force  at  this  day.  The  statutes 
of  I  Hen.  4,  and  1  queen  Mary,  although  they 
were  willing  to  make  the  Statute  of  35  £.  3, 
the  rule  to  the  Inferior  Courts,  yet  they  left  the 
Attainders  in  Parliament,  precedent  to  them- 
selves, untoucht,  wherein  the  legislative  power 
had  been  exercised.-  There  is  nothing  in  tbem 
whence  it  can  be  gathered,  but  that  they  io* 
tended  to.  leave  it  as  free  for  the  future. 

My  lords.  In  all  these  Attainders,  there  were 
Crimes  and  Offences  against  the  law;  they 
thought  it  not  unjust  (circumstances  considered) 
to  heighten  and  add  to  the  degrees  of  puni«b- 
ment,  and  that  upon  the  first  o6fender.  My 
lords,  we  receive,  as  just, 'the  other  laws  and 
I  statutes  made  by  tliese  our  ancestors,  they  are 
tlie  rules  we  go  by  in  other  cases,  Why^ionid 
we  differ  firom  them  in  this  alone  ?  These,  ray 
lords,  are  in  part  those  thingr,  which  hare  satis- 
fied the  Commons  in  passing  the  Bill,  it  is  now 
left  to  the  judgment  and  justice  of  your  lord- 
ships. 

Upon  the  close  of  Mr.  St.  John's  Speech  the 
house  adjourned,  nor  was  there  one  word  spoken 
but  by  master  St.  John,  only  the  Lord  Lieute- 
nant used  the  last  part  of  his  rhetorick,  and  by 
a  dumb  eloquence,  *  rnanilmt  ad  udtrm  temsis,* 
often  holding  up  his  hands  towards  Heaven,  all 
along  Mr.  St.  John's  Speech,  made  hb  replies 
with  a  deep  si(ence. 

April  30. 
On  Friday,  the  Earl  petitioned  tbe  Lords  to 
be  heard  again,  alledging.  That  his  lawyers  h«id 
not  fully  spoken  at  their  last  meeting,  bat  this 
was  denied  him,  because  the  House  of  Com- 
mons were  to  have  the  last  Speech,  nor  Here 
they  content  to  speak  again. 

The  KING'S  SPEECH  to  the  CoirMpHS- 

Upon  this  information,  or  what  else  is  not 
known,  the  King  (it  seems,  fearing  tbe  incoo- 
stancy  of  the  Lords)  came  to  t^  house  on 
Saturday,  May  1,  at  ten  of  the  cluck,  and  hav- 
ing catl^  for  the  House  of  Commons,  spake 
much  to  this  effect ; 

*  That  he  bad  sincerely,  without  affection  or 
'  partiality,  endeavoured  to  inform  himself  ooa- 

*  cerning  the  Lieutenant's  Charge ;  and  had,  at 

*  lengthy  seriously  pondered  with  himsdf,  both 
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*  eonceroing  the  Matter  of  Fact,  and  the  Mat- 

*  ter  of  Law  :  and  now  it  stood  him  in  hand  to 
'  clear  their  judgments,  than  to  exonerate  his 
^  own  conscience.  For  them,  he  had  two 
'  things  to  declare: 

*  First,  That  there  was  never  such  a  project, 
'  nor  had  the  lord  Strafford  ever  offered  such 

<  Advice,  for  the  transporting  of  the  Irish  Army 

*  into  England ;  so  that  in  nothing  the  Lieute- 
'  nant  had  been  more  misunderstood  than  in 

*  that :  which  imputation  did  in  no  small  mea- 
'  sure  reflect  on  himself  (the  King)  as  if  he  had 

*  intended  to  make  war  upon  his  own  Subjects; 

*  which  thought  (he  said)  was  far  enough  from 
'  his  breast,  nor  could  any  man  in  probability 

*  think  so  unworthily  of  him,  who  had  perceived 
'  bow  graciously  he  had  dealt  with  his  subjects 
^  elsewhere,  that  had   deserved  a  great  deal 

*  worse. 

*  Secondly,  That  the  Lieutenant  had  never 
^  advised  him  to  establish  an  Arbitrary  Govern- 

*  m^nt;  nor,  if  he  had,  should  he  have  escaped 

*  condign  punishment :  nor  %vould  any  of  his 
^  good  subjects  ever  think  oth'erwise,  unless 
'  they  conceived  him  either  to  be  a  Fool  or  a 
'  Tyrant;  that  he  either  could  not,  or  would 
^  not.  discern  such  wickedness..  He  was  well 
'  content,  \\e  said^  with  that  Authority  and 

*  Power  which  God  had  put  into  his  hands;  nor 
^  should  he  ever  think  it  his  Prerogative,  to  in- 
^  trude  upon  the  propriety  of  the  subject. 

'  For  himself,  and  his  own  conscience,  he 

*  said,  he  was  now  to  declare,  That,  in  his 
'  own  judgment,  there  was  nothing  in  the  Pro- 

*  cess  against  the  Lieutenant  that  deserved  the 
'  censure  of  Treason.    Oversights  and  Misde- 

<  meanors  there  were,  in  such  a  measure,  that 

*  he  confessed  the  lord  Strafford  was  never  wor- 
'  thy  hereafter  to  bear  any  office  in  his  king- 

*  doms,  no,  not  so  much  as  of  a  Constable ; 
'  but  was  to  be  answerable  for  all  bis  errors, 

*  when  they  were  to  be  charged  upon  him ;  and 

*  to  this  none  of  them  should  concur  with 
'  greater  alacrity  than  himself.    That  he  hoped 

*  none  of  them  would  deny  to  give  him  th^  pri> 

<  vilege  of  the  first  voice,  which  was,  That  be 

*  would  never,  in  heart  nor  band,  concur  with 

*  them  to 'punish  this  man  as  a  Traitor;  and 
^  desired  therefore,  that  they  would  think  of 
'  some  other  way  how  the  business  might  be 

<  composed  :  nor  should  it  ever  be  less  dear  to 

*  him  (though  with  the  loss  of  his  dearest  blood) 
'  to  protect  the  innocent^  than  to  punish  the 

*  guilty.'  * 

*  «  As  soon  as  the  earl  of  Bedford  was  dead, 
the  lord  Say  (hoping  to  receive  the  reward  of 
the  Treasurership)  succeeded  him  in  his  un- 
dertaking, and  faithfully  promised  the  king, 

*  that  he  should  not  be  piessed  in  the  matter 

*  of  the  earl  of  Strafford's  lifeV  and  under  tliat 
promise  got  credit  enough,  to  persuade  his  ma- 
jesty to  whatsoever  he  said  was  aecessary  to 
that  business.  And  thereupon,  when  the  Bill 
was  depending  with  the  lords,  and  when  there 
was  little  suspicion  that  it  would  pass,  though 
the  bou9«  of  commons  every  da^  by  Messages 


May  8. 
Upon  Saturday,  the  Bill  against  the  lord 
Strafford*  passed  the  lords ;  there  were  45  pre* 
sent,  of  which  19  voiced  for  him,  and  26  against 
him.  The  greatest  part  of  his  friends  absented 
themselves,  upon  pretence  (whether  true  or 
supposititious)  that  they  feared  the  multitude ; 

endeavoured  to  quicken  them^'he  persnaded 
the  king  <  to  go  to  the  house  of  peers,  and  ac« 

<  cording  to  custom  to  send  for  the  house  of 

*  commons,  and  then  to  declare  himself,  That 

*  he  could  not,  with  the  safety  of  a  good  con- 
'  science,  ever  give  his  consent  to  the  Bill  that 

<  was  there  depending  before  them  concerning 

<  the  earl  of  Strafford,  if  it  should  be  brought 
'  to  him,  liecause  he  was  not  satisfied  in  the 

<  point  of  Treason :  but  he  was  so  fully  satisfied 
^  that  the  Earl  was  unfit  ever  to  serve  him 
'  more,  in  any  condition  of  employment,  that 
^  he  would  join  with  ihem  in  any  act,  to  maktt 
'  him  utterly  incapable  of  ever  bearing  oifice^ 
'  or  having  any  other  employment  in  any  of  his 

<  majesty's  dominions;  which  he  hoped,  would 

*  satisfy  them/ — ^Tltis  advice, '  upon  the  confi- 
dence of  the  giver,  the  King  resolved  to  foUoir. 
But  when  his  resolution  was  imparted  to  the 
Earl,  he  immediately  sent  his  brother  to  him, 
beseeching  his  majesty  '  by  no  means  to  take 
'  that  way,  for  that  he  was  most  assured  it 
'  would  prove  very  pernicious  to  him;  and 
'  therefore  desired,  he  might  depend  upon  the 
^  honour  and  conscience  of  the  peers,  withont 

<  his  majesty's  interposition.'  The  king  told 
his  brother,  '  that  he  had  taken  that  £Ursola* 

*  tion  by  the  advice  of  his  be»t  friends ;  but 

<  since  he  liked  it  not,  he  would  decline  it/ 
The  next  morning  the  lord  Say  came  again  to 
him,  and  finding  his  majesty  altered  in  his  in- 
tention, told  him,  '  If  he  took  that  course  be 

*  advised  him,  he  was  sure  it  would  prevail ; 
^  but  if  he  declined  it,  he  could  not  promise  hrs 
'  majesty  wh|tt  would  be  the  issue,  and  should 

*  hold  himself  absolutely  disengaged  from  any  - 
'  undertaking/  The  king  observing  his  positive- 
ness,  and  conceiving  his  intentions  to  be  very 
sincere,  suffered  himself  to  be  guided  by  him  ; 
and  went  immediately  to  the  house,  and  sard 
as  the  other  had  advised.  Whether  that  lord 
did  in  truth  believe  the  discovery  of  his  ma- 
jesty's conscience  in  that  manner,  would  pro- 
duce the  effect  he  foretold  ;  or  whether  he  ad- 
vised it  treacherously,  to  bring  on  those  incon- 
veniences which  afterwards  happened,  I  know 
not:  but  many  who  believed  his  will  to  be 
much  worse  than  his  understanding,  bad  the 
uncharitablieness  to  think,  that  he  intended  to 
betray  his  master,  and  to  pot  the  ruin  of  the 
Earl  out  of  question. — The  event  proved  very  ' 

'fiital ;  for  the  king  no  sooner  returned  from  the 
house,  than  the  House  of  Commons,  in  great 
passion  and  fiiry,  declared  this  last  act  of  hit 
majesty's,  to  be  '  the  most  unparalleled  breach 
'  of  privilege,  that  had  ever  happened;  that  if 
'  his  majesty  might  take  notice  what  bills  were 

<  passing  in  either  house,  and  declare  his  owd 
'  opinioOi  it  was  to  forejudge  their  counsel^ 
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otherwise  his  sufiragef  hfid  more  than  counter- 
poiaed  the  voters  for  his  death. 


Sunclay  all  the  <iay  Che  king  ^as  resolute 
never  to  give  way  to  (he  Bill  *  a|p^Q^t  the  lord 
Scraflbrdy  telliog  tliem  withal^  l%at  it  seemed 
straage  to  him  that  the  dmih  could  not  die,  un- 
less he,  and  be  ooly,  by  giving  Sentence  the 
king*8  legislative  way,  slioald  condeian  him. 

*  and  they  should  not  be  able  to  supply  the 

<  Coiamonwealch  with  whole&oioe  laws,  suitable 
'  to  the  diseases  it  laboured  under;  That  this 

*  was  the  greatest  ohecruction  of  Jastice,  that 

*  could  be  imagined ;  Tl>at  they  aud  whosoever 
'  had  taken  the  late  protestation,  were  bound 

*  to  maintain  the  privileges  of  paritameot,  which 

*  were  now  too  grossly  invaded  and  violated  :' 
with  many  sharp  discourses  to  that  purpose." 
Lord  Clarendon, 

*  Lord  Clarendon^  in  his  History  of  the  Re- 
bellion, (vol.  1.  p.  S57,  Oxford  8vo  ed.  1717) 
says, '^  That  when  the  Privy  Council  pressed 
the  King  to  pass  the  Bill  of  Attainder  against 
the  £art  cf  Strafibrd,  ^ying«  '  tliere  was  no 

*  other  way  to  preserve  liiiuself  and  his  posterity 

*  than  by  to  doing,  and  therefore  that  ne  ought 

<  to  be  more  tender  of  the  safety  of  the  kingd<#m 

*  than  of  any  one  person  how  innocent  soever:' 
lus  miyesty  told  them,  '  That  what  had  been 

*  proposed  to  him  to  do,  was  directjy  contrary 

*  to  his  conscience,  and  that  being  so,  he  was 

*  sere  they  would  not  persuade  liim  to  it,  tlmugh 

*  themselves  were  never  so  well  satisfied.'  To 
that  point  they  desired  him  '  to  confer  with  his 

*  Bishops,  who  they  duubted  aot  would  better 

*  inform  his  conscience.'  The  Arclibishop  of 
York  [Williams]  was  at  hand ;  who,  to  his  argu- 
meat  of  conscience,  told  him.  That '  tliere  was 

*  a  Private  and  a  Public  conscience;  that  his 

*  public  conscience  as  a  king  might  not  only 

<  dispense  with,  but  oblige  hira  to  do  that  which 

*  was  against  his  private  conscience  as  a  man  ; 

*  and  thatt  tke  question,  was  not,  Whether  he^ 

*  should  suve  the  £arl  of  Strafford,  but  whether 

*  lie  should  perish. with  him;   that  the  coa- 

*  science  of  a  kiAg  to  preserve  his  kingdom,  the 
/  conscience  of  «  husband  to  preserve  his  wi£e^ 
'*  the  oonacience  of  a  faUier  to  pKsenre  his  cliil- 
-  *  dren^  (all  which  were  sow  in  danger)  weighed 
.*down  Abundantly  all  the  considerations  the 

'.  conscienoe  of  a  master  or  a  frieud  conld  sng- 
'  gest  to  him  for  tlie  pre^rvation  of  a  friend  or 

<  servant.'  And  by  such  uiiprelatical^  ignomini- 
o«s  artumttnts,  in  plain  terms  advised  him'  even 

• '  for  conscience  sake  to  pass  that  Act/  Though 

•  this  bishop  acted  his  part  with  more  prodigious 
boldness  and  impiety,  others  of  the  same  lunc^ 

■iion  (ibr  whose  learning  and  stnoeniiy  the  king 
and  the  world  had  greater  reverence)  did  not 
what  might  have  been  expected  from  their 
•oayiug  or  fheir  tiust,  but  nt  least  forbore  to 
fortify  and  ooniirm  a  conscience,  upon  the  cou- 
rage and  piety  of  which,  the  security  «f  their 
persons,  and  their  ofder,  did  absolutely  under 

.^ddcpead.'' 


The  Earl's  LETTER  to  tiie  Kimq. 

Tiie  same  day,  the  King  received  the  follow* 
ing  Letter  from  the  Earl : 

'  It  hath  been  my  greatest  grief  in  all  my 

<  trottliles»  f  o  be  taken  as  a  person  chat  should 

<  endeavour  to  present^  and  set  thiugs  amiss 
'  between  ^r  majesty  and  your  people,  and  ' 
'  to  have  given  counsel  teiidi«ig  to  the  dtv]uu.t  | 
'  of  yoo  r  majesty  aii4i  your  tliree  kingidoms.  i 

'  Most  true  at  is,  that  such  ao  aiMnipt  (my 

*  private  condition  considered)  bad  been  a  great  I 
'  inadaessy  seeing,  through  your  gmdous  favour^  I 
'  I  was  so  provided,  as  I  could  not  eapect  ia  j 
'  any  kind  to  mend  my  fortune,  or  to  please  uiy 

*  miud,  raqie  th^o  by  resting  where  your  bouuie- 

*  otts  hand  had  placed  me;  nay,  the  business  is  i 
'  most  mijghtily  ^nistabfen ;  for  unto  yuur  ma*     | 

*  jesty  it  is  well  known,  that  my  poor  aud  buu>- 
'  hie  advices  conchsded  stiK  in  this,  That  yoor 

<  majesty  shouhl  neter  be  happy,  till  there  were 

<  a  right  understanding  pmcured  b«twixt  yoc 

*  and  them  :  No  other  means  to  effect  and  set- 

<  tie  this  happiness,  but  by  the  counsel  and  as- 

<  sent  of  the  paiiuiment ;  and  no  way  to  pre- 

<  vent  the  growing  evils  of  this  state,  but  by 

*  putting  yourself  entirely  upon  the  loyalty  and 

*  good  afiection  of  your  subjects.  « 

^  Yet  (such  is  my  misfortune)  the  truth  finds 
'  little  credit,  the  contrary  (it  seems)  generally 

<  believed,  and  myself  reputed  the  cause  of  this 
'  great ceparatioo  betwixt  you  and  your  people: 
'  Under  a  heavier  censure  than  this,  I  am  per- 
'  suaded  ao  gentleman  can  suffer ;  and  now  I 
'  understand,  chat  the  winds  of  men  are  the 
^  more  incensed  against  vae^  notwithstanding 
'  your  majesty  hath  declared.    That  in  your 

*  princely  opinion  I  am  not  guiUy  of  Treason, 

*  nor  are  you  satisfied  in  conscience  to  pass  the 

<  Bill.    This  tiriags  me  into  a  i^reat  flt««igiit« 

<  liere  is  before  me  the  ruin  of  my  childveo  and 

<  fiamily,  hitherto  untouched  iu  aU  thehrancbes 

*  of  it  with  any  fool  crime,  iiere^  aro  hekne 
'  me  the  roauy  evils  which  may  he£il  your  sa- 

<  cred  peraoBy  and  the  whole  kMigdi»m,  shoukl 

<  yourself  and. the  pariiament  be  lassaatis&ed 

*  the  one  with  the  other  than  i$  nuoessary  for 
^  the  king  and  people.    Here  are  before  mt  the 

*  things  most,  valued,  most  ieanad  by  mortal 

*  men,  life  and  death:  'lo  say.  Sir,  there  hath 

*  not  been  a  conitict  within  me  about  these 

*  thin^,  wene  to  make  myself  leas  man  than 
'  (God  knows) ipoy  infirmities  will  gire  me  leave; 
'  and  to  call  a  destruction  upon  myself  and  ny 

*  young  children,  where  the  mtentions  (at  least) 
*<  of  my  heart  have  been  innocent  of  this  grc-a 

*  offenoe,  Unny  be  believed)  woaldiicid  no  easy 

*  conornt  fitom  flesh  and  blood. 

*  But,  ont'of  much  sadness,  I  am  cone  to  a 
'  resolution  of  that  whioh  i  take  to  he  best  be- 

*  coming  me,  that  if.  To  look  up<^  that  which 
'  is  princip^  <ta  be  considartd  in  itself,  and 

<  thtu  is,  doubtless,  the  prosperity  of  your  sacied 

*  Peiueo  and  the  Coauaoiwrealth,  infinitely  to 

<  he  praferned  before  nnyman-spcivaAeiDterest: 

<  And  therefore,  in  few  worda^  as  I  have  put 

<  iv^aelf  iMtboUy  upon  U«iiOBQiK  and  justice  of 
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«  my  peers,  and  so  clf  ^ij  as  I  ^ish  your  ma- 
<  Jesty  had  been  (yieased  to  have  spared  that 

*  Declaration  of  yonrs  on  SatardaT  last,  and  to 
«  have  left  me  intirely  to  their  lordships;  so 

*  now,  (to  set  your  majesty's  conscience  at 

*  liberty)  I  do  most  bamhly  beseech  yon,  for 

*  the  preventing  of  such  mischiefs  us  may  hap- 

*  peiv  by  your  Refusal  to  pass  the  Bill,  by  this 

*  means  10  remove  (prai«ed  be  God  I  cannot 

*  say  tills  accursed,  but  I  confess)  this  unfnr- 

*  tnnate  tiling  forth  of  the  way  towards  that 

*  blessed  agreement,  which  God,  I  irnst,  shall 

*  for  ever  establish  betwixt  you  and  your  sub- 

*  jects.  Sir,  my  consent  herein  shall  acquit  you 
'  more  to  God  than  all  the  world  can  do  be- 

*  side.  To  a  willing  man  there  is  no  injury 
<  done;  and,  as  by  God's  grace,  I  forgive  all  the 
^  world,  with  a  calmness  and  tneekness  of  iufi- 

*  nite  contentment  to  my  dislodging  soul,  so, 

*  sir,  I  6an  give  the  life  of  this  world  witli  all 

*  chearfiltneas  imaginable,  in  the  jast  acknow- 
'  ledgmentJs  of  your  exceeding  favours,  and  only 

*  har,  that  in  your  goodness  you  would  voucli- 

*  safe  to  cast  your  gracious  regard  upon  my  poor 

*  son  and  his  tbreo  sisters,  less  or  more,  and  no 
'  otherwise,  than  their  unfortunate  futher  shall 

*  appear  more  or  less  guiltjf  of  this  death.    God 

*  preserve  your  majesty,  Your  majebty's  most 
'  humble,  and  faithlul  subject  and  servant. 

Tower,  May  9, 1641.  *  STRAFroED.** 

•  Hume,  in  a  Note  to  the  6th  volume  of 
his  History,  says :  "  Mr.  Carte,  in  his  Life  of 
the  Duke  of  Ormond,  has  given  us  some  Evi- 
dence to  prm'e,  that  tliis  Letter  was  entirelj^  a 
forgery  of  the  popular  leaders,  in  order  to  in-: 
duce  the  king  to  sacrifice  Strafford.  He  tells  us, 
that  Strafford  said  so  to  his  son,  the  night  be- 
fore his  execution.     But  there  are  some  rea- 
sons why  I  adhere  to  the  common  way  of  telling 
this  story  :  1.  The  account  of  the  forgery  comes 
^through  several  bands,  and  from  men  of  cha- 
'racters  not  fully  known  to  the  public  i  a  cir- 
cumstance which  weakens  every  evideuce.    It 
js  a  hearsay  of  a  hearsay.     2.  It  seems  impos- 
flihie,  but  young  lord  Strafford  must  inform  the 
king,  who  would  not  have  failed  to  trace  the 
forgery,  and  expose  his  enemies  to  their  me- 
rited infamy.    3.  It  is  not  to  be  conceived  but 
Clai'endon  and  Wliitlock,  not  to  mention  others, 
must  have  heard  of  the  matter.    4.  Sir  George 
Ratcliffe,  in  his  Life  of  Strafford,  tells  the  story 
the  same  way  that  Clarendon   and   WhitlocK 
do.    Would  he  also,  who  was  Strafford's  inti- 
mate friend,  never  have  heaiid  of  the  forgery  ? 
It  is  remarkable,  that  this  Life  is  dedicated  or 
addressed  to  young  Strafford,  would  not  he 
have  put  sir  George  right  in  so  material  and.  in- 
teresting a  fact?**— That  this  Letter  was  a  for- 
gery is  also  stated,  and  inferred  from  argu- 
ments, in  Carte's  History,  but  there  no  autho- 
rity is  given'  fbr  the  aisortion  that  lord  Strafford 
told  his  son  he  had  not  written  such  a  letter. 
When  told  by  secretary  Carleton,  that  the  king 
had  signed  the  commissionr  for  passing  the  Bill 
of  Attainder,  Strafford  rose  from  his  chair  with 
marks  of  astonishment  and  horror,  and  raising 


Upon  the  feceipc  whereof,  and  after  they  had 
wrestled  him  breathless,  at  last  victus  dedit 
momts;  being  overcome  with  suob  incessant 
importunities,  lie  yielded*  And  about  nin«  of 
tlw  clock  at  night  the  King  promised  to  sign 
both  the  Bills  the  next  morning;  which  was 
accordingly  done,  and  a  Comniissioa  drawn  up 
for  his  Execution. 

.  The  £arl*s  PETITION  to  the  Paer» 

The  Earl  of  Strafford  understanding  that  his 
majesty  had  passed  the  Bill,  did  humbly  peii" 
tion  the  bouse  of  peers  :  viz. 

*  Seeing  it  is  the  good  will  and  pleasure  of 

*  God,  thitt  your  Petitioner  is  now  shortly  to 
^  pay  that  duty  which  M-e  all  owe  to  our  frail 
'  nature ;  he  shall  in  all  Christian  patience 
^  and  charity,  conform  and  submit  himself  to 

*  your  justice,  in  a  comfortable  assurance  of 
'  the  great  hope  laid  up  for  us,  in  the  mercy 

*  and  merits  of  our  Saviour  blessed  for  ever.— 

*  Only  he  humbly  craves  to  return  your  lord- 

<  ships  most  humble  thanks  lor  your  noble 
'  compassion  towards  tliose  innocent  childreni 

'  whom  now  with  his  last  blessing,  he  most- 
'  commit  to  the  protection  of  Almighty  Godj 
'  beseeching  your  lordships  to  finish  bis  piout 
'  intentions  towards  them,  and  desiring  that  the 
'  reward  thereof  may  be  fulfilled  in  you,  by 

<  Him  that  is  able  to  eive  above  all  we  are  able 

*  to  ask  or  think  ;  Wherein  I  trast  the  honour- 
'  able  House  of  CommoUs  will  a£brd  theit 

<  Christian  assistance. — And  so  beseeching 
'  yonr  lordships  charitably  to  forgive  all  his 
'  omissions  and  inBrmitres,  he  doth  very  bear- 

*  tily  and  truly  recommend  your  lordships  to 

*  the  mercies  of  our  heavenly  Father,  and  that 

*  for  his  gof)dnes5  he  may  perfect  you  in  every 

*  good  work,  Amen.        Tho.  Wentwoeth.* 

The  BILL  op  ATTAINDER. 

*  Whereas  the  knights,  citizens,  and  bur- 

, '  gesses  of  the  House  of  Commons  in  this  pre- 

'  sent  parliament  assembled,  have  in  the  name 

'  of  themselves,  and  of  all  the  commons  of  Eng* 

*  land,  impeached  Thomas  earl  of  Strafford  of 

*  High-Treason,  for  endeavouring  to  subvert 

'  the  antient  and  fundamental  laws  and  govern-  < 

<  ment  of  his  majesty's  realms  of  England  and 
'  Ireland,  and  to  introduce  an  arbitrary  and  ty- 
'  rannical  government  against  law  in  the  said 
'  kingdoms,  and  for  exercising  k  tyrannous  and 
'  exorbitant  power  over,  and  against  the  lawa 

<  of  tlie  said  kihgddms,  and  the  liberties,  es- 

*  tntes,  and  lives  of  his  majesty's  subjects ;  and 

*  likewise  having  by  his  own  authority  com- 
^  manded  the  laying  and  assessing  of  soldiers 
'  upon  his  majesty's  subjects  in  Irdand,  against 
'  their  consents,  to  compel  them  to  obey  bis 
'  unlawful  summons  and  orders  made  upon  pa* 

*  per-petitions  in  causes  between  party  and 
'  party,  which  accordingly  was  executed  apoa 
'  divers  of  his  Majesty's  subjects  in  a  warlike 

his  eyes  to  TIeaven  exclaimed,  ^Put  not  your 
trust  in  princes,  nor  in  the  sons  of  men,  for  iii 
them  there  is  no  salnitioxi.'* 
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*  manner,  within  the  said  realm  of  Ireland ;  and 
'  in  ^  doing,  did  levy  war  against  the  king's 

<  majesty  and  his  liege  people  in  that  kingdom ; 
'  And  also  for  that  he,  upon  the  unhappy  dis- 

*  solution  of  the  last  parliamenty  did  slander 
'  the  house  of  commons  to  his  majesty,  and  did 

*  counsel  and  advise  his  majesty,  *  That  he  was 

*  <  loose  and  absolved  from  the  rule  of  goveni- 
' '  ment,  and  tliat  he  had  an  army  in  Ireland, 
'  *  by  which  he  mi^ht  reduce  this  kingdom ;' 

<  for  which   he  deserves  to  undergo  the  pains 

*  and  forfeitqres  of  High-Treason. 

'  And  the  said  Earl  iiatli  been  an  incendiary 
'of  the  wars  between  the  two  kingdoms  of 

*  England  and  Scotland ;    all  which  offences 

*  have  been  sufficiently  proved  against  the  said 
'  Earl  upon  his  impeachment. 

'  Be  U  therefore  enacted  by  the  king's  most 

*  excellent  majesty,  and  by  the  lords  and  com- 

*  mons  in  this  present  parliament  assembled, 
'  and  by  tlie  auihority  of  the  same,  that  the 

*  said  Earl  of  Strafford,  for  the  heinous  crimes 

*  and  offences  aforesaid,  stand,  and  be  adjudg- 
'  ed  and  attaiitted  of  High-Treason,  and  shall 

*  suffer  such  pain  of  death,  and  incur  the  forfei- 

<  tures  of  his  goods  and  chattels,  lands,  tene- 

*  ments  and   hereditaments  of  any  estate  of 

*  freehold,  or  inheritance  in  the  said  kingdoms 

*  of  England  and  Ireland,  which  the  said  Earl, 

*  or  any  other  to  his  use,  or  in  trust  for  him, 
'  have  or  had  the  day  of  the  first  sitting  of  this 

*  parliament,  or  at  any  time  since. 

*  Provided*,  that  no  judge  or  judges,  justice, 
'  or  justices  whatsoever,  shall  adjudge  or  inter- 
'  pret  any  act  or  thing  to  be  Treason,  nor  hear 

*  or  determine  any  treason  in  any  other  man- 
'  ner  than  he  or  thry  should,  or  ought  to  have 

*  done  before  the  making  of  this  act,  and  as  if 
'  this  act  had  never  been  had  or  made ;  Saving 

*  always  unto  all  and  singular  persons,  bodies 
'  politic  and  corporate,  their  heirs  and  succes- 

*  sors,  others  than  the  said  Earl  and  his  heirs, 

*  and  such  as  claim  from,  by,  or  under  him  all 

<  such  right  title  and  interest  of,  in,  and  to  all 
>■■■■■  .      I    ■  .   1 .1 

*  "  This  Proviso,"  says  Rushworth,  "  hath 
occasioned  the  common  discourse  and  opinion 
that  this  judgment  against  the  Earl  was  enact- 
ed never  to  be  drawn  into  precedent.''  Mrs. 
Macaulay  remarks,  "  This  Clause,  which  re- 
lates to  Judges  in  inferior  courts,  is  consistent 
with  all  the  Arguments  urged  by  the  Commons 
for  the  legality  of  their  proceedings  against 
Strafford.  The  statute  of  1  Hen.  4,  c.  17,  be- 
ing, as  they  asserted,  to  take  away  the  parlia* 
mentary  power  of  declaration  of  treasons, 
whereby  tne  inferior  courts  receive  jurisdiction, 
and  restrain  it  to  Bill,  that  it  might  operate  no 

'  farther  than  to  the  particulars  contained  in  the 
Bill.  This  clause  of  the  Commons  in  the  Bill 
of  Attainder  against  Straff()rd,  shews  a  very 
laudable  attention  to  the  preservation  of  Pub- 
lic Liberty,  yet  it  has  been  re  presentcid  by  mo- 
narchical writers,  that  the  Bill  of  Attainder  was 
of  so  extraordinary  a  nature,  that  the  legislators 
themselves  were  obliged  to  insert  a  Clause, 
tba(  it  should  never  b«  drawa  into  precedent." 


'  and  singular  such  of  the  said  lands,  tcncmeuis 

*  and   hereditaments,  as  he,  they,  or  any  »{ 

*  them  had  before  thie  first  day  of  this  present 
'  parliament,  any  thing  herein  contained  to  the 
'  contrary  notwithstanding. 

'  Provided,  That  the  passing  of  this  present 
'  Act,  or  his  majesty's  assent  thereunto,  shall 
'  not  be  any  determination  of  this  present  ses- 

*  sions  of  parliament ;  But  that  this  present 
'  sessions  of  parliament,  and  all  bills  and  mat- 
'  ters  whatsoever  depending  in  parliament,  and 

*  not  fully  enacted  or  determined,  and  all  sta- 
'  tutes  and  acts  of  parliament,  which  hare 
'  their  continuance  until  the  end. of  this  pre- 
'  sent  session  of  parliament,  shall  remain,  con- 

*  tinue,.  and  be  in  full  force  as  if  this  act  had 

*  not  been.' 

The  KiKcfs  LETTER  on  behalf  of  the  £akl 
of  Strafford. 

The  day  following,  the  Kins;  wrote  this  Let- 
ter to  the  Lords  on  the  behalf  of  the  Earl  of 
Strafford,  and  sent  it  by  the  Prince*. 

*  My  Lords ;  I  did  yesterday  satisfy  the  j 09- 
'  tice  of  the  kingdom,  by  passing  the  Bill  of  Ac- 

<  tainder  against  the  Earl  of  Strafford ;    but 

<  mercy  being  as  inherent  and  insejyarable  to  a 

<  king  as  justice,  I  desire  at  this  time  in  some 

<  measure  to  shew  that  likewise,  by  suffering 

<  that   unfortunate  man  to   fulfil  the  natural 

*  course  of  his  life  in  a  close  imprisonment ; 

<  Yet  so,  if  ever  he  make  the  least  oiler  to  e^ 
'  cape,  or  offer  directly,  or  indirectly,  to  meddle 

*  in  any  sort  of  public  business,  especially  with 

<  me,  either  by  message  or  letter,  it  shall  cost 
'  him  his  life,  without  further  process ;  This  if 

<  it  may  be  done  without  the  discontentment  of 

<  my  people,  will  be  an  unspeakable  content- 

*  ment  to  me ;   to  which  end,  as  in  the  first 

*  place,  I  by  this  Letter  do  earnestly  desire 

<  vour  approbation,  and  to  endear  it  more, 

<  have  chosen  him  to  carry  it,  tliat  of  all  your 

<  house  is  most  dear  to  me ;  So  I  desire  that 
'  by  a  Conference,  you  will  endeavoor  to  give 

*  the  House  of  Commons  contentment,  assor- 
'  ing  you  that  the  exercise  of  mercy  is  no  more 
'  pleasing  to  me,  than  to  see  both  bouses  of 

*  parliament  consent  for  my  sake,  that  I  shoukl 
'  moderate  the  severity  of  the  law  in  so  import- 

*  ant  a  case. — I  will  not  say,  that  your  cooh 
'  plying  with  me  in  this  my  intended  mercy, 

<  shall  make  me  more  willing,  but  certainly  it 
'  will  make  me  more  chearfiit,  in  granting  your 
'  just  grievances.  But,  if  no  less  than  his  Mk 
'  can  satisfy  my  people,  I  must  say.  Fiat  J»s- 
'  titia.    Thus  again,  recommending  the  consi- 

♦  Burnet  says,  '*  That  he  was  told  by  Hol- 
lis  himself,  whose  lister  Strafford  had  married, 
that  he  drew  up  a  Petition  fbr  Straflfbrd,  and  a 
Speech  for  the  King  to  make  to  both  booses  in 
his  favour ;  that  the  Queeh  not  only  prevented 
the  King's  going  to  the  parliament,  and  chang- 
ed the  Speech  into  a  Message,  but  prevailed 
with  him  to  add  the  postscript '  If  be  most  die, 

<  &c;  "    Bttme('s  Hist,  of  hit  Own  Time. 
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*  deration  of  my  intention  to  yoa,  I  rest,  your 
'  unalteruble  una  affectiunate  firieud, 

*  Whitehall,  11th  May,  1641.    Charlm  R,* 

*  P.  S.  If  he  must  die,  it  were  charity  to  re- 
'  pricve  him  till  Saturday/ 

The  Earl's  EXECUTION. 
On  Wednesday,  May  12th,  the  Earl  having 
mounttd  the  Scaffold*,  he  made  his  ubei- 
nances,  and  began  to  take  his  last  farewell  of 
his  friends,  who  appeared  much  more  concern- 
ed than  himself:  and  observing  his  brother,  sir 
George     Wentworth,    to    weep     excessively, 

*  Brother,'  said  he,  with  a  chearful  briskness, 

*  What  do  you  see  in  me  to  deserve  these 
tears  ?  Doth  any  indecent  fear  betray  in  me  a 
guilt,  or  my  innocent  boldness  any  atheism  ? 
Think  now  that  you  are  accompanying;  me  the 
third  time  to  my  marriage-bed :  Never  did  I 
throw  off  my  clothes  with  greater  freedom  and 
content  than  in  this  preparation  to  my  grave ; 
That  stuck  (pointinn;  to  the  block)  must  be  my 
pillow  ;  here  shall  I  rest  from  all  my  labours : 
No  thoughts  ol'  envy,  no  dreams  of  treason, 
jealousies  or  cares  for  th4  king,  the  state,  or 
xdyself,  shall  interrupt  this  easy  sleep  ;  there- 
fore, brother,  with  me,  pity  those  who,  besides 
their  intention,  have  made  me  happy ;  rejoice 
in  my  happiness,  rejoice  in  my  innocence/ 

.  Then  kneeling  down,  he  made  this  Protesta- 
tion :  '  I  hope,  Gentlemen,  you  do  not  think  that 
either  the  fear  of  loss,  or  h^ve  of  reputation,  will 
suffer  me  to  bely  God  and  my  own  conscience 
at  this  time.  I  am  now  in  the  very  door  going 
out,  and  my  next  step  must  be  from  tin^e  to 
eternity,' either  of  peace  or  pain  :  To  clear  my- 
self before  you  all,  I  do  here  solemnly  call  God 
to  witness,!  am  Not  Guilty,  so  far  as  I  can  un- 
derstand, of  the  great  Crime  laid  to  my  charge, 
nor  have  ever  had  the  least  inclination  or  inten- 
tion to  damnify  or  prejudice   the   King,  the 

♦  «  On  Wednesday,  May  12th,"  says  Ken- 
nett,  *'  the  Earl  was  brought  to  the  Scaffold 
upon  Tower-hill ;  as  he  passed  near  the  lodg- 
ings of  the  Archbishop  of  Canterbury  (whom 
he  had  desired  by  a  message  to  be  at  the  win- 
dow and  to  bless  him  as  he  went  to  execution) 
he  looked  up,  and    bowing  said,   '  My  lord, 

*  jrour  prayers  and  your  blessing/  The  Arch- 
hishop  liH  up  his  hands  for  the  sign  of  bestbw- 
ing  both,  but  was  so  overcome  with  grief  that 
he  fell  back  in  a  swoon ;  the  Earl  bowed  again, 
and  said,    '  Farewel,  my  lord,  God   protect 

*  your  innocency/  Many  of  the  spectators 
observed,  that  he  walked  more  like  a  general, 
It  the  head  of  an  army,  than  like  a  condemned 
man.  The  Lieutenant  desired  him  to  take 
coach,  fpr  fear  the  people  should  rush  in  upon 
him  and  tear  him  in  pieces :  '  No,'  said  he, 
'  Master  Lieutenant,  I  dare  look  death  in  the 

*  face,  and  I  hope  the  people  too.  Have  yon 
'  a  care  that  I  do  not  escape,  and  I  care  not 

*  how  I  die,  whether  by  the  hand  of  tWe  execu- 
'  tioner,  or  the  madness  and  fury  of  the  people, 
'  if  that  may  give  them  better  conteot ;  it  is  idl 

*  one  to  me.' " 
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State,  the  Jaws,  or  the  Religion  of  this  King- 
dom; but  with  my  best  endeavours  to  serve 
all,  and  to  support  all;  So  may  God  be  mer- 
ciful to  my  soul !' 

Then  rising  up,  he  said,  he  desired  to  speak 
someihiog  lo  the  People,  but  whs  afraid  he 
should  be  heard  by  few,  in  regard  of  tfie  noise: 
but  having  first  fitted  himself  to  the  block,  and 
rising,  again  he  thus  addressed  himself  to  the 
spectators. 

*  My  Lord  Prirnate  of  Ireland,  and  my  lords, 

*  and  ihe  rest  of  these  noble  gentlemen  ;  It  is  a 

*  great  comfort  to  me  to  have  your  lordships  by 

*  me  this  day,  because  I  have  been  known  to 

*  you  a  long  time,  and  I  now  desire  to  be  heard 

*  a  few  words.  I  come  here,  by  the'good  will  and 

<  pleasure  of  Almighty   God,  to  pay  that  last 

<  debt  I  owe  to  sin,  which  is  Death;  and  by 
'  the  bles^ng  of  that  God,  to  rise  again  through 
'  the  merits  of  Jesus  Christ  to  righteousness, 

*  and  life  eternal.'  [Here  he  was  a  little  inter- 
rupted. 

'  My  lords,  I  am  'come  hither  to  submit  to 

<  that  Judgment  which  hath  passed  againa^t  me  ; 
'  I  do  it  with  a  very  quiet  and  contented  mind; 

*  I  thank  God  I  do  freely  forgive  all  the  world ; 

*  a  forgiveness  that  is  not  spoken  from  the  teeth 

*  outward,  (as  they  say)  but  froija  the  very 
'  heart :  I  speak  it  in  the  presence  of  Almighty 
'  God,  before  whom  I  stand,  that  there  is  not  a 

<  displeasing  thought  arising  in  me  towards  any 
'  man  living.     I  thank  God  I  can  say  it,  and 

*  truly,  loo,  my  conscience  bearing  me  witness, 

*  that  in  all  my  employments,  since  I  had  the 
•*  honour  to  serve  his  majesty,  I  never  had  any 
'  thing  in  the  purpose  of  my  heart,  but  what 

<  tended  to  the  joint  and  individual  prosperity 

*  of  king  and  people,  although  it  hath  been  my 

*  ill  fortune  to  be  misconstrued. 

*  I  am  not  tlie  first  that  hath  suffered  in  this 
'  kind ;  it  is  the  common  portion  of  us  all,  while 

*  we  are  in  tliis  life,  to  err ;  righteous  judgment 

*  we  must  wait  for  in   another  place,  for  here 

*  we  are  verv  subject  to  be  misjudged  one  of 

*  another.    I'herc  is  one  thing  that  I  desire  to 

*  free   myself  of,  and  I  am    very    confident 

*  (speaking  it  now  with  much  chearful ness)  that 
'  I  shall  obtain  your  Christian  charity  iu  the 

<  belief  of  it.     I  was  so  far  from  being  against 

*  Parliaments,  that  I  did  always  think  the  Par- 
^  liaments  of  England  were  the  most  happy  con- 
'  stitutions  that  any  kingdom  or  nation  lived 
'  under,  and  the  best  means,  under  God^  to 

<  make  the  king  and  people  happy. 

*  For  my  death  I  here  acquit  all  the  world, 

*  and  beseech  the  God  of  heaven  heartily  to 
'  forgive  them  that  contrived  it,  though  in  the 

*  intentions  and  purposes  of  my  heart  I  am  Not 
'  Guilty  of  what  I  die  for:  And,  my  Lord  Pri- 
'  mate,  it  is  a  great  comfort  for  me,  that  liit 

*  majesty  conceives  me  not  meriting  so  .severe 
'  and  heavy  a  punishment,  as  is  the  utmost  ex«- 
'  cution  of  this  Sentence.    I  do  infinitely  re- 

*  joice  in  thi**  mercy  of  his,  and  I  beseech  God 
'  to  return  it  into  his  own  bosom,  that  he  may 

*  find  mercy  when  he  stands  most  in  need  of  it, 

<  I  wish  this  kiogdoxn  all  the  prosperiQr  «fid 
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'  happiness  in  the  world  ;  I  did  it  living,  and 
'  now  dying,  i(  is  my  wi^h.    I  do  most  humbly 

<  recommend  this  to  every  one  who  bears  me, 
'  and  desire  they  would  lay  their  hands  upon 
/  their  hearts,  and  consider  seriously,  whether 
'  the  beginning  of  the  happiness  and  reforroa- 
'  tioQ  of  a  kingdom  sliould  be  written  in  letters 

*  of  blood ;  consider  this  when  you  are  at  your 
'  homes,  and  let  me  be  never  so  unhappy,  as 

<  that  the  least  drop  of  my  blood  should  rise 
'  up  ill  judgment  against  any  one  of  you :  but 

*  I  fear  you  are  in  a  wrong  way. 

'  My  Lords,  I  have  but  one  word  more,  and 

*  with  that  I  bhall  end.  1  profess  that  I  die  a 
'  true  and  obedient  son  to  the  Church  of  £ng- 
'  land,  wherein  I  uas  born,  and  in  which  I  was 
'  bred.     Peace  and  prosperity  be  ever  to  it. 

<  It  hath  been  objected,  if  it  were  an  objec- 
'  tion  worth  the  answering,  That  I  have  been 

*  inclining  to  Popery;  but  I  say  truly  from  my 

*  heart,  that  from  the  time  that  I  was  21  years 
'  of  age,  to  tiiis  present,  going  now  upon  49, 1 

*  never  had  in  my  heart  to^oubt  of  this  Reli- 

*  gion  of  the  Church  of  ^ngland,  nor  ever  had 

*  any  man  the  boldness  to  suggest  any  such 
'  thing  to  me,  to  the  best  of  my  remembrance. 
•And  so  being  reconciled  by   the  merits  of 

*  Jebus  Christ  my  Saviour,  into  whose  bosom  I 

*  hope  I  shall  shortly  he  gathered,  to  those 
'  eternal  hoppiaesses  which  shall  never  have 
f  end  ;  I  desire  heartily  the  forgiveness  of  every 

*  man  for  any  rash  or  unadvised  words,  or  nuy 

*  thing  done  amiss.  And  so,  my  Lords  and 
'Gentlemen,  farewell;  farewell  all  things  of 

*  this  world. 

'  I  desire  that  you  would  be  silent,  and  join 

*  with  me  in  prayer,  and  I  trust  in  God  we  shall 

*  all  meet  and  hve  eternally  in  Heaven,  there  to 

*  receive  the  accomplishment  of  all  happiness; 

*  where  every  tear  shall  be  wiped  away  from 

*  our  eyes,  and  every  sad  thought  from  our 
'  hearts  :  And  so  God  bless  this  kingdom,  and 

*  Jesus  have  mercy  on  my  soul  !* 

Then  turning  himself 'about,  he  saluted  all 
the  noblemen,  and  took  a  solemn  leave  of  all 
considerable  persons  upon  the  scaffold,  giving 
them  his  hand. 

After  that,  he  said,  '  Gentlemen,  I  would 

*  say  my  Prayers,   and  intreat  you  all  to  pray 

*  with  me,  and  for  me ;'  then  his  Chaplain  laid 
the  Book  of  Common-Prayer  upon  the  chair 
before  him  as  he  kneeled  down,  on  which  he 
prayed  almost  a  quarter  of  an  hour,  and  then 
as  long,  or  longer,  without  the  Book,  and  con- 
cluded, with  the  LordVPrayer. 

Standing  up,  he  spies  his  brother,  sir  George 
Wentworth,  and  calls    him  to    him,    saying, 

*  Brother,  we  must  part ;  remember  me  to  my 

*  sister,  and  to  my  wife,  and  carry  my  Ijlessine 
'  to  my  san,  and  charge  him  that  he  fenr  God, 

*  and  continue  an  obedient  son  to  the  Church 

*  of  England,  and  warn  him  that  he  bear  no  pri- 
'  vate  gruilge,  or  revenge,   toward   any   man 

*  concernmgme;  and  hid  him  beware  that  he 

*  meddle  not  with  church-liviogs,  'for  that  will 
'  prove  a  moth  and  canker  to  him  in  his  estate; 

*  nod  wish  him  to  content  himself  to  be  a  ser- 


'  vant  to  Ills  country,  not  aiming  at  higher  pre- 

*  ferments. 

'  AUter,']  To  his  son,  Mr.  Wentworth,  he 
^  commends  himself,  and  gives  him  charge  to 

*  serve  his  God,  to  submit  to  his  king  with  all 
'  faith  and  allegiance  in  things  temporal,  to  the 
'  church  in  things  spiritual ;  charg<;th  him  agam 
'  and  again,  as  he  will  answer  it  to  him  in  hea- 

*  ren,  never  to  meddle  witli  the  patrimony  of 
'  tlie  church;  for  if  he  did,  it  would  be  a  canker 
'  to  eat  up  the  rest  of  his  e-tate.' 

*  Carry  ray  blessings  also  to  my  daughters, 
'  Anne  and  Arahella,  charge  tbem  to  serve  and 
'  fear  God,  and  he  will  bless  them ;  not  forget- 
'  ting  my  little  infant,  who  yet  knows  neither 
^  good  nor  evil,  and  cannot  speak  for  itself;  God 

*  speak  for  it  and  bless  it.'  *  Now,*  said  he,  <  I 
'  have  nigh  done ;  one  stroke  will  make  my 
'  wife  husbandless,  my  dear  children  fatlieHess, 
'  and  my  poor  servants  mastrrless,  and  will  se- 

*  parate  me  from  my  dear  brother,  and  all  my 

*  friends ;  but  let  God  be  to  you  and  ihem  all 
'  in  all.' 

After  this,  going  to  take  off  his  doublet,  and 
to  make  himself  ready,  he  said,  '  IihaiikGod 
'  I  am  not  afraid  of  death,  nor  daunted  with 
<  any  discouraoement  rising  from  any  fears,  but 
'  do  as  cheat  fully  put  oil'  my  doublet  at  this 

*  time,  as  e\'er  I  did  when  I  ««ent  to  bed.'  Then 
he  put  off  his  doublet,  wound  up  his  hair  with 
his  hands,  and  put  on  a  h  hite  cap. , 

Then  h^called, '  Where  is  the  man  that  is  to 
'  do  this  last  oIHce?'  (meaning  the  Executioner) 
'  call  hifn  to  me ;'  When  -he  came  and  asked 
him  forgiveness,  he  tohl  him,  he  forgave  him 
and  all  ihc  world.  Then  kneeling  doHii  by  the 
block,  he  wer.t  to  prayer  again  himself,  the  Pri- 
mate of  Irel.and  kneeling  on  the  one  side,  aud 
the  Minister  on  the  other :  to  the  which  Mmis> 
ter,  after  prayer,  he  turned  .himself,  and  spake 
some  few  words  softly,  having  his  hands  lilted 
up,  and  closed  with  the  Minister's  bands. 

Then  bowing  liimself  to  lay  bis  liead  upon 
tlie  block,  he  told  the  Executioner, '  Ihat  he 

*  would  first  lay  down  his  head  to  try  the  fitness 
'  of  the  block,  and  take  it  up  again  before  be 

*  would  lay  it  down  for  good  and  all;*  and  so  he 
did  :  and  before  he  laid  it  down  agaii^  he  told 
the  Executioner,  that  he  would  j:ive  bun  warn- 
ing when  to  strike  by  stretching  forth  his  hands , 
and  presently  laying  dovin  his  neck  uptm  the 
block,  and  stretching  forth  his  bunds,  tiie  Exe- 
cutioner struck  off  his  head  at  one  blow ;  and 
taking  it  up  in  his  hand,  shewed  it  to  all  the 
people,  and  $aid,  *  God  save  the  king.** 

*  '*  And  so  fell  this  noble  Earl,  who  if  bis 
Master  could  have  saved  him,  miiiht  have  been 
able  to  save  his  Master:  This  was  indeed  the 
blow  that  by  degrees  reached  up  to  the  king*s 
own  head.  Take  his  character  thus  given  by 
the  lord  Clarendon.     *  Thus  fell  the  greatest 

*  subject  in  power,  and  little  inferior  to  any  in 
'  fortune,  that  was  at  that  time  in  any  of  the 
'three  kin^dtrms;  who  could  well  remember 
'  the  time  when  he  led  those  people  who  then 
'  pursued  him  to  his  grave.     He  w at  a  man  ef 
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His  body  was  afterwards  embaloied,  and  ap- 
pointed to  be  carried  into  Yorkshire^  there  to 
be  buried  amongst  his  aacestors. 


An  ACT  for  Reversing  the  Earl  of  Strap- 
ford's  ATTAIN  DEEi.* 
'  Whereas  Thomas  late  Earl  of  Strafford  was 
'  impeached  of  High  Treason,  upon  pretence  of 

*  endeavouring  to  subvert  the  tuudamental  laws, 
'  and  called  to  a  public  and  solemn  Arraign- 
'  menc  and  Trial  before  the  peers  in  parliament, 
'  where  he  made  a  particular  Defence  to  everjr 
'  Article  objected  against  him;  insomuch  that 
'  the  turbulent  party  then  seeing  no  hopes  to 

*  effect  their  unjust  designs,  by  any  ordinary 
'  way  and  method  of  proceeding,  did  at  last  re- 
^  solve  to  attempt  the  Destruction  and  Attain- 

<  der  of  the  said  Earl,  by  an  Act  of  Parliament, 
"  <  to  be  therefore  purposely  made,  to  condemn 

*  him  upon  Accumulative  Treason,  none  of  the 
'  pretended  Crimes  being  Treason  apart,  and  so 

*  could  not  Be  in  the  whole,  if  they  had  been 

<  proved,  as  they  were  not:    and  also  judged 

<  him  guilty  of  Constructive  Treason,  (that  is, 
«  of  levying  war  against  the  king)  though  it  was 

*  only  the  commanding  an  Order  of  tlie  Council 

*  great  parts,  and  extraordinary  endowments  of 
'  nature,  not  unadorned  with  some^addition  of 

*  art  and  learning.*  *'    Kennett. 

The  following  are  the  amiable  and  sound  re- 
flections of  Mr.  Fox  oh  this  transaction  :  <<  The 
prosecution  of  lord  Strafford,  or  rather  the 
manner  in  which  it  was  carried  on,  is  lessjusti- 
fiable*'  (than  the  regulations  proposed  by  the 
Parliament  in  regard  to  the  Militia).  '<  He 
^as  doubtless  a  great  delinquent,  and  well  de- 
served the  severest  punishment ;  but  nothing 
short  of  a  clearly  proved  case  of  self-defence 
can  justify,  or  even  excuse,  a  departure  from 
the  sacred  rules  of  criminal  justice.  For  it  can 
rarely  indeed  happen,  that  the  mischief  to  be 
apprehended  from  suffering  any  criminal,  how> 
ever  guilty,  to  escape,  can  be  equal  to  that  re- 
sulting from  the  violation  of  those  rules  to 
which  the  innocent  owe  the  security  of  all  that 
is  dear  to  them.  If  such  cases  hare  existed, 
they  must  hare  been  in  instances  wtiere  trial 
has  befen  wholly  out  of  the  question,  as  in  that 
of  Caesar,  and  other  tyrants ;  but  when  a  man 
is  once  in  a  situation  to  be  tried,  and  his  person 
in  the  power  of  his  accusers  and  his  judges,  he 
c^n  no  longer  be  formidable  in  that  degree' 
which  alone  can  justify  (if  any  thing  can)  the 
Tiolation  of  the  substantial  rules  of  criminal 
proceedinc^.'*  Introductory  Chapter  to  the 
History  of  the  early  part  of  the  reign  of  James 
the  2d.  4to  ed.  p.  10. 

One  of  the  most  candid  representations  which 
have  been  exhibited  of  the  Character  of  lord 
Straflfbrd,  proceeds  from  ihe  pen  of  Mrs. 
Hutchinson,  who  thus  expresses  herself  in  her 
Memoirs  of  the  Life  of  Colonel  Hutchinson : 
"  There  were  two  above  all  the  rest,  who  led 
the  van  of  the  King's  Evil  Counsellors,  and 
these  were  Laud,  archbishop  of  Canterbury,  a 
fellow  of  mean  extraction  and  arrogant  pnde, 


*  Board  in  Ireland,  to  be  executed  by  a  Serieant 

*  at  Arras  and  tiiree  or  four  soldiers,  which  was 

*  the  constant  practice  of  the  deputies  there  for 
'  along  time.  To  ihe  xvhich  end,  they  having 
'  first  presented  a  Bill  fur  this  intent  to  tha 
'  House  of  Commons,  and  finding  there  more 
'  opposition  than  they  expected,  they  caused  a 

*  multitude  of  tumultuous  persons  to  come  down 

*  to  Westminster,  armed  with  swords  and  stares, 

*  and  to  fill  both  the  Palace  Yards,  and  all' the 
'  approaches  to  both  houses  of  parliament,  with 

<  fury  and  clamour,  and  to  requiie  '  Justice, 

<  <  speedy  Justice,'  against  the  Earl  of  Strafford; 

<  and  having  by  those  and  other  undue  practices 
'  obtained  thut  Bill  to  pass  the  House  of  Com- 
'  mons,  they  caused  the  Names  of  those  reso- 
'  lute  gentlemen,  who  in  a  case  of  iunoceni 
'  blood  had  freely  discharged  their  consciences^ 
'  being  59,  to  be  posted  up  in  sereral  places 

*  about  the  cities  of  London  und  Wcstmnister^ 

*  and  stiled  them  **  Straffordians,"  and  Enemies 

*  to  their  Country  ;  hoping  thereby  to  deliver 
'  them  up  to  the  lury  of  the  people,  whom  they 
'  had  endeavoured  to  incense  against   them, 

<  AwA  then  procured  the  said  Bill  to  be  sent  up 
'  to  the  house  of  peers,  where  it  having  some 

and  the  earl  of  Strafford,  who  (vs  much  out* 
stripped  all  the  rest  in  favour,  as  he  did  in 
abilities,  being  a  man  of  deep  policy,  stern  re* 
solution,  and  ambitious  zeal  to  keep  up  the 
glory  of  his  own  greatness.  In  the  begiiming 
of  this  king*s  rcic;n,  this  man  had  been  a  strong 
assertor  of  the  Liberties  of  the  People,  among 
whom  he  had  gained  himself  an  honourable  re* 
putation,  and  was  dreadful  to  the  Court  Party, 
who  thereupon  strewed  snares  in  his  way,  and 
when  they  found  a  breach  at  his  ambition,  his 
soul  was  that  way  entered  and  captivated. 
He  was  advanced  first  to  be  Lord  President  of 
the  Council  in  the  North,  to  be  a  Baron,  after, 
an  Earl,  then  Depisty  of  Ireland,  the  nearest 
to  a  favourite  of  any  man  since  the  death  of 
the  duke  of  Buckingham,  who  was  raised  by 
his  first  master,  and  kept  up  by  the  second, 
upon  ho  account  of  personal  worth,  or  any  de* 
serving  abilities  in  him,  but  only  upon  violent 
and  private  inclinations  of  the  princes.  But 
the  earl  of  Strafibrd  wanted  not  any  accom- 
phshment,  that  could  be  desired  in  the  most 
serviceable  minister  of  state.  Besides,  he  hav- 
ing made  himself  odious  to  the  people,  by  his 
revolt  from  their  intere^it,  to  that  of  the  op- 
pressive court,  he  was  row  obliged  to  keep  up 
his  own  interest  with  his  new  party,  by  all  the 
malicious  practices  that  pride  and  revenge 
could  inspire  him  with."  P.  60,  69,  Mem.  of 
Col.  Hutchinson,  by  his  Widow. 

How  different  this  from  the  arrogant,  undi* 
eested,  and  scarcely  human  scurrility  o(  Mrs. 
Macaulay,  who,  after  telling  us  in  the  text  of 
her  diatribe  against  Strafford,  that '  the  badness 
of  his  heart  had  corrupted  his  judgment,'  sug- 
gests in  a  note,  that  it  was  rather  the  badness 
of  his  judgment  which  had  corrupted  his  heart! 

^  See  Luders's  **  Observations  on  th«  Law  oT 
High  Treason."  99,  lOa 


tiplass;  88.  Dr.  Turner ;  39.  Captain  Charles 
Price;  40.  Dr.  Parry, Civilian ;  41.  Mr.  Arun- 
del;.  42.  Mr.  Newport;  43.  Mr.  llolborne; 
44.  Mr.  Noel;  45.  Mr.  Kirton  ;  46.  Mr.  Pol- 
lard; 47.  Mr.  Price;  48.  Mr.  Trevanian;  49. 
Mr.  Jane;  50.  Mr.  Edijecombe;  51.  Mr. 
Chicheley;  52.  Mr.  Mallery;  53.  Mr.  Porter; 
5i.  Mr.  White,  Secret.  E.  D.;  55.  Mr.  War- 
wick." 
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*  time  rested  under  greater  deliberation ;  at  last, 
'  in  a  time  when  a  great  part  of  the  peers  were 
'  absent  by  reason  of  tlie  tumults,  and  many  of 
'  those  who  were  present  protested  against  it, 
'  the  said  Bdl  pa$>ed  the  house  of  peers  :    and 

*  at  length' his  mHJesty,  the  late  kin^  Charles  .1, 
'  of  glorious  memory,  granted  a  Commission  for 

*  giwng  his  royal  assent  thereunto  ;    which  ne- 

*  vcrthelesb  was  done  by  his  said  majesty  with 

*  exceedinj;  great  sorrow  then,  aud  ever  remem- 

*  bered    by    him   with  unexpressible   grief  of 

*  heart;  aud  out  o^  his  majesty's  great  piety,  he 
'  did  publicly  expres»  it,  when  his  own  sacred 
'  life  was  taken  away,  by  ttie  most  detestable 
•"traitors  that  ever  were. 

'  For  all  which  Causes,  be  it  declared  and 

*  enacted  by  the  king's  most  excellent  majesty, 
'  by  and  with  the  advice  and  consent  of  the 
'  lords  spiritual  and  temporal,  and  commons  in 

*  this  present  parliament  assembled,  Tliat  the 

*  Act,  intituled,  *  An  Act  for  the  Attainder  of 

*  *  Thomas  Earl  of  Strafford,  of  High  Treason,' 

*  and  all  aud  every  Clause  and  Article,  and 

*  thing  therein   contained,  being  obiaincd   as 

*  aforesaid,  is  now  hereby  repealed,  revoked, 

*  and  reversed. 

*  And  to  the  end  that  right  be  done  to  the 

*  memory  of  the  deceased  Earl  of  Strafford  afore- 

*  said,  be  it  further  enacted.  That  all  records 
'  and  proceedings  of  parliament,  relating  to  the 

*  said  Attainder,  be  wholly  cancelled  and  taken 

*  off  the  file,  or  otherwise  defaced  and  obliter- 
'  ated  ;  to  the  intent  the  same  may  not  be  visi- 

*  ble  in  after- ages,  or  brought  into  example,  to 

*  the  prejudice  of  any  person  whatsoever. 

'  Provided,  That  this  Act  shalKnot  extend  to 

*  the  future  questioning  of  any  person  or  per- 

*  sons,  however  concerned  in  this  business ;  or 

*  who  had  any  hand  in  the  tumults,  or  disorderly 

*  procuring  the  act  aforesaid ;  any  thing  herein 

*  contained  tu    the  contrary  thereof  notwith- 

*  standing.' 


A  Copy  of  the  Paper  posted  up  at  the  comer 
of  the  wall  of  Sir  William  Brunkard*s  house, 
in  the  Old  Palace-yard,  in  Westminster, 
Monday  May  3,  lG4i. 

"  The  Names  of  the  Straffordians  posted. 
"  1.  Lord  Digby ;  2.  Lord  Comptnn;  3.  Lord 
Buckliurst;  4.  Sir  Robert  llatton  ;  5.  Sir  Tht»- 
mas  Fanshaw  ;  6.  Sir  Edward  Alford ;  7.  Sir 
Nicolas  Slaning ;  8.  Sir  Thomas  Dauby ;  9.  Sir 
George  Wentworth  ;  10.  Sir  Peter  Wentworth ; 
11.  Sir  Frederick  Cornwallis;  12.  Sir  WMiiam 
Carnuby ;  13.  Sir  Richard  Winn  ;  •  14.  Sir  Jar\is 
Clifton;  15.  Sir  William  Withrington  ;  16.  Sir 
>Villiam  Pennyman;  17.  Sir  Patrick  Curwcnt; 
18.  Sir  Richard  Lee;  19.  Sir  Henry  Slinssby; 
20.  Sir  William  Portman ;  21.  Mr.  Jarvis 
*IIollis;  22.  Mr.  Sydney  Godolphin;  23.  Mr. 
Cooke;  24.  Mr.  Coventry;  25.  Mr.  Benjamin 
Weston;  26.  Mr.  WjHiani  Weston;  57  Mr. 
Selden ;  28.  Mr.  Alford :  29.  Mr.  Ll«»yd  ;  30. 
Mr.  Ilerlert ;  31.  (^i(  tain  Diubv;  32.  ^erjeait 
Ilyd<  ;  33.  Mr,  Taylor;  34.  Mr.  Grithlh';  35. 
Mr.Scawcn;  ZQ, Mr.  Bridgeman^  37.  Mr.Fct- 


The  following  Speeches,*  said  to  be  made  bj 
the  Earl  of  Strafford,  are  taken  from  the  Sodeh 
mers*  Collection  oi  Tracts. 

The  SPEECH  of  Thomas  Wentworth,  late 
Earl  of  St&afford,  and  Deputy  of  Ire- 
land, in  the  Tower,  to  the  Lords  before  he 
went  to  Execation,  Sommers*  Tracts,  2 
Coll.  vol.  2,  p.  4. 

^'  Right  honourable,  and  the  rest,  you  are  now 
come  to  convey  roe  to  my  death,  I  am  willing 
to  die,  which  is  a  thing  no  more  tiian  all  our 
predecessors  have  done,  and  a  debt  that  our 
posterity  must  in  their  due  time  discbarge, 
which  smce  it  can  be  no  way  avoided,  it  ought 
the  less  to  be  feared  ;  for  that  which  is  com* 
mon  to  all,  ought  not  to  be  intolerable  to  any  : 
it  is  the  law  of  nature,  the  tribute  of  the  fii^h, 
a  remedy  from  all  worldly  cares  and  troubles ; 
and  to  the  truly  penitent,  a  perfect  path  to 
blessedness.  And  there  is  but  one  death, 
though  several  ways  unto  it :  mine  is  not  oa^ 
tural,  hut  enforced  by  the  law  and  justice  :  it 
hath  been  said  that  the  laws  vex  only  the 
meaner  sort  of  people,  but  the  mighty  are  able 
to*  withstand  them :  it  is  not  so  with  me,  for  to 
the  law  I  submit  mvself,  and  confes-s  that  I  re- 
ceive nothing  but  justice :  for  he  that  politicly 
intendeth  good  to  a  common  weal,  may  be 
called  a  just  man,  but  he  that  practiseth  either 
for  his  own  profit,  or  any  other  sinister  ends, 
may  he  well  termed  a  delinquent  person  ;  nei- 
ther is  delay  in  punishment  any  privilege  for 
pardon.  And  moreover,  I  ingenuously  confess 
witii  Cicero,  That  the  death  of  the  bad  is  the 
safety  of  the  good  that  be  alive. 

<*  Let  no  man  trust  either  in  the  favour  of 
his  prince,  the  fiiendship  and  consanguinity  of 
his  peers,  much  le^s  in  his  own  wisdom  and 
knowledf^e,  of  which  L  ingenuously  confess  I 
have  been  too  confident ;  kings,  as  tliey  are  men 
before  God,  so  they  are  Gods  before  men,  and 

•  •*  There  are  two  Speeches,*'  says  Mrs.  Ma- 
caulay,  •*  in  Somraers*s  Collection  of  Tract*, 
pretended  to  hlive  been  composed  by  Straf- 
ford, one  spoken  to  some  Loras  viho  attended 
him  in  the  Tower  imniedintelv  before  his  Exe- 
cution, the  other  intended  to  be  spoken  at  bis 
Death.  They  are  full  of  contrition  for  his  past 
condtirt,and  the  style  so  different  from  the  ac- 
count generally  given  of  his  behaviour,  from 
his  professions,  from  his  advice  to  his  family, 
aud  from  liin  character,  and  the  strong  prejo- 
di<  es  he  had  imbibed  in  the  latter  part  of  his 
iif",  that  there  is  great  reason  to  »as|>ect  their 
authenticity/' 
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I  mav  say  with  a  great  man  once  in  this  king- 
dom,'* Had  I  strived-to  obey  my  God  as  faith- 
*  fully,  as  I  sought  to  honour  my  king  diligently, 
'  I  had  stood  and  not  fallen/  Most  happy  and 
fortunate  is  tliat  prince,  who  is  as  much  for  his 
justice  feared,  as  for  his  goodness  beloved : 
for  the  greater  that  princes  are  in  power  above 
other,  the  more  thev  ought  in  virtue  to  excel 
other  ;  and  such  is  the  royal  sovereign  whom  I 
late  served. 

*»  For  my  peers,  the  correspondence  that  1 
had  with  them  during  my  prosperity,  was  to  me 
▼ery  delightful  and  pleasing,  and  here  they  have 
commiseratediiiy  ruin,  I  have  plentifully  found, 
who  (for  the  most  generous  of  them)  I  may 
boldly  say,  thou|^h  they  have  detested  the  fact, 
yet  they  have  pitied  the  person  delinc^uent ;  the 
first  in  their  loyalty,  the  last  in  their  charity  : 
ingenuously  confessing,  that  never  any  subject, 
or  peer  of  my  rank,  had  ever  that  help  of  coun- 
sel, that  benefit  of  lime,  or  a  more  free  and 
legal  trial  than  I  have  had:  in  the  like  whereof, 
none  of  my  predecessors  hath  had  so  much  fa- 
vour from  his  prince,  so  much  suflfernnce  from 
the  people ;  in  which  I  comprehend  the  under- 
standing commons,  not  ihe  many- headed  mon- 
ster, multitude ;  but  I  hnve  offended,  am  sen- 
tenced, and  must  now  suffer. 

**  And  for  my  too  much  confidence  in  my 
supposed  wisdom  and  knowledge,  therein  have 
been  the  most  deceived  :  for  he  is  wise  to  him- 
self, that  knows  by  othei-s  faults  to  correct  his 
own  offences:  to  be  truly  wise  is  to  be  secre- 
taries to  ourselves ;  for  it  is  mere  folly  to  re- 
veal our  intimate  thoughts  to  strangers  :  wis- 
*  dom  is  the  most  precious  gem  with  which  the 
mind  can  be  adorned,  and  learning  the  most 
famous  thing  for  which  a  man  ought  to  be  es- 
teemed, and  true  wisdom  teacheth  us  to  do  well, 
as  to  speak  well :  in  the  first  I  have  failed,  for 

*  the  wisdom  of  man  is  foolishness  with  God.' 

"  For  knowledge,  it  is  a  thing  indifferent  both 
to  good  and  evil,  but  the  best  knowledge  is  for 
a  man  to  know  himself;  he  that  doth  so  shall 
esteem  of  himself  but  liitle,  for  he  considereth 
from  whence  he  came,  and  whereto  he  must 
go,  he  regardeih  not  the  vain  plcAsures  of  this 
life,  he  e\altetli  God,  and  strives  to  live  in  his 
fear;  but  he  that  knowethnot  himself,  is  wilful 
in  his  own  ways,  uoprofitHble  in  his  life,  unfor- 
tunate in  his  dcaih,  and  so  am  I.  But  the 
reason  why  I  soimht  to  attain  unto  it,  was  this: 
I  Iwve  read  that  he  that  knoweth  not  thnt 
which  he  ought  10  know,  is  a  brute  beast  amongst 
men  ;  he  that  knowclh  more  than  he  ought  to 
know,  is  a  man  amongst  hearts  :  hut  he  that 
knoweth  all  that  may  be  known,  is  a  God 
araonn.st  men.  To  this  I  much  aspired,  in  this 
I  much  failed;  *  Vanity  of  vanities ;  all  is  but 

•  vanity.' 

"  T  have  heard  the  people  clamour  and  cry 
out,  «a>in2,  that  throui^h  my  occasion  the  times 
are  bad,  I  wibh  that  when  I  am  dead  ti.ev  may 
prove  better  :  most  true  it  is,  that  there  is  at 
this  time  a  great  storm  impending  (Go<l  in  his 
mercy  avert  it.)  And  ^'mce  it  is  my  particular 
lot,  like  Jonah,  to  be  cau  into  the  sea,  I  sh^l 


think  my   life  well   spent,  to  appease  God's 
wrath,  and  satisfy  the  people's  malice. 

"O  what  is  eloquertce  more  than  air? 
fashioned  with  an  articillate  and  distinct  sound^ 
when  it  is  a  special  virtue  to  speak  little  and 
ivetl,  and  silence  is  oft  the  best  oratory ;  for 
fools  in  their  dumbness  may  he  accounted  wise: 
it  hath  power  to  make  a  good  matter  seem  bad, 
and  a  bad  cause  appear  good :  but  mine  was  to 
me  unprofitable,  and  like  the  cypress  trees,  which 
are  great  and  tall,  but  altogether  without  fruit. 

*'  What  is  honour  ?  but  the  first  step  to  dis- 
quietness,  and  power  h  still  waited  on  by  envy, 
neither  hath  it  any  privilege  against  infamy.  It 
is  held  to  be  the  chief  part  of  houour,  for  a 
man  to  join  to  hisofficeand  calling,  courtesy  and 
affability,  commiseration  and  pity :  for  thereby 
he  draweth  to  him  with  a  kind  of  compulsion^ 
the  heaits  of  the  multitude.  But  that  was  the 
least  («art  of  my  study,  which  now  makes  me 
caJl  to  mind,  that  the  greater  the  persona  are 
in  authority,  the  sooner  they  are  catcht  in  any 
delinouency,  and  their  smallest  crimes  are 
thought  to  be  capital,  the  smallest  spot  seem^ 
great  in  the  finest  liunen,  and  the  least  flaw  is 
soonest  found  in  the  richest  diamond.  But 
high  and  noble  spirits  finding  themselves 
wounded,  p;rieve  not  so  much  at  their  own  pain 
and  perplexity,  as  ut  (he  derision  and  scoffs  of 
their  enemy:  but  for  mine  own  parr,  thimgh  I 
might  havemany  in  my  life,  I  hope  to  findoooe 
in  my  death. 

'^  Amongst  other  things  which  pollute  and 
contaminate  the  minds  of  great  spirits,  there  is 
none  more  heinous  than  ambition,  which  is  sel- 
dom unaccompanied  with  avarice  :  such  to 
possess  their  ends,  care  not  to  violate  the  laws 
of  religion,  and  reason,  and  to  break  the  bonds 
of  modesty  and  equity,  with  the  nearest  tyes  of 
consanguinity,  and  amity;  of  which  as  I  have 
been  guiltjr,  so  I  crave  at  God's  hands  forgive- 
ness.  it  is  a  maxim  in  philosophy,  that  am- 
bitious men  can  be  never  t^ood  counsellors  to 
princes;  tlie  desiio  of  having  more  is  common 
to  great  lords,  and  a  desire  of  rule  a  great  cause 
of  their  ruin. 

"  My  lord^,  I  nm  now  ihehoiuless precedent, 
may  1  be  to  you  all  an  happy  example :  for 
ambition  devouretli  zold,  and  drinkcth  blood, 
and  climbeth  so  hi^li  by  other  mens  heads,  that 
at  the  length  in  the  fail  il  breakeih  its  own 
neck  :  therefore  it  is  better  to  live  in  humble 
content,  than  in  high  care  and  trouble :  for 
more  precious  is  want  with  honesty,  than  wealth 
with  infamy :  for  what  are  we  but  mere  vapours, 
which  in  a  serene  element  ascend  hi^h,  and 
upon  an  instant,  like  smoke,  vanish  nito  no- 
thing :  or  like  ships  without  pilots,  tost  up  and 
down  upon  the  seas  by  contrary  win(>s  and 
tempests.  But  the  good  husbandman  thinks 
better  of  those  ears  of  corn,  which  how  down, 
ffnd  grow  crooked,  thun  those  which  arc  straight 
and  upright,  because  he  is  asMired  to  find  more 
store  of  grain  in  the  one  thin  in  the  other. 
This  all  men  know,  yet  of  this,  how  few  make 
use :  the  defect  wberi  of  must  be  now  my  pain : 
may  my  suffering  prove  to  others  profit. 
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<'  For  what  bath  now  the  fevoiir  of  mj 
prince,  the  fkmiiiarity  with  roy  peers,  the  volu- 
Dility  of  a  tongue,  the  strength  of  mj  memory, 
my  learning,  or  knowte/lge,  my  honours,  or 
omcos,  ray  power,  and  potency,  nty  riches,  and 
treasure,  (all  these  the  special  gifts,  botli  of 
nature,  and  fortune)  what  have  all  these  pro- 
fitted  me  ?  Blessings  I  acknowledge,  though  by 
God  bestowed  upun  man,  yet  not  all  of  them 
together  upon  many:  yet  by  the  divine  provi- 
dence, the  most  of  them  met  in  me :  of  which 
had  1  made  happy  use  I  might  still  have  flou- 
rished, who  now  am  forced  immaturely  to  fiAll. 

''  I  now  could  wish  (but  that  utinam  is  too 
late)  that  God  wieh  his  outi*ard  goodness  to- 
wards me  had  so  commixed  his  inward  grace, 
that  I  had  chused  the  medium  path,  neither  in- 
clinine  to  the  ri^^ht  hand,  nor  deviating  to  the 
left ;  but  like  Icarus  with  my  waxen  wings, 
fearing  by  too  low  a  flight  to  moisten  them  with 
the  waves :  I  soared  too  high,  and  too  near  the 
•on,  by  which  they  being  melted,  I  aiming  at 
the  highest,  am  precipitated  to  the  lowest :  and 
^  am  made  a  wretched  prey  to  the  waters:  but  I 
who  before  built  my  house  upon  the  sand,  have 
now  settled  my  hopes  upon  the  rock  my  Sa- 
viour:  by  whose  only  merits  my  sole  trust  is,  that 
whatsoever  becomes  of  my  body,  yet  in  this 
bofom  my  soul  may  be  sanctuaried. 

**  Nimrod  would  have  built  a  tower  to  reach 
up  to  Heaven,  and  called  it  Babel ;  but  God 
turned  it  to  the  confusion  of  languages,  and 
dissipation  of  the  people.  Pharaoh  kept  the 
children  of  Israel  in  bondage,  and  after  having 
freed  them,  in  his  great  pride  would  have  made 
them  his  prey ;  but  God  (;ave  them  a  dry  and 
miraculous  passage,  and  Pharaoh  and  his  host 
B  watry  sepulchre.  Belshazzar  feasted  his 
princes  and  prostitutes,  who  drunk  healths  in 
the  vessels  taken  from  the  Temple,  but  the 
hand  of  God  writ  upon  the  wall,  Mene.  Tekel. 
Phonis,  and  that  night  before  morning  was  both 
his  kingdom  and  life  taken  from  him :  thus  God 
lets  men  go  on  a  great  while  in  their  own  de- 
vices, but  in  the  end  it  proves  their  own  ruin 
and  destruction,  never  suffering  them  to  effect 
their  desired  purposes  :  therefore  let  none  pre- 
sume upon  his  power,  ^oty  in  his  greatness,  or 
be  too  confident  in  his  riches:  these  things 
were  written  for  our  instruction,  of  which  the 
liring  may  make  use,  the  dying  cannot ;  but 
wit  and  unfruitful  wisdom  are  Uie  next  neigh- 
bours to  folly. 

**  There  can  be  no  greater  vanity  in  the  world, 
than  to  esteem  the  world,  which  reeardeth  no 
man  ;  and  to  make  slight  account  of  God,  who 
greatly  respecteth  all  men  ;  and  there  can  be 
no  greater  folly  in  man,  than  by  much  travail  to 
increase  his  (roods,  and  p»mper  his  body,  and 
in  the  interim  with  vain  delights  and  pleasures, 
to  lone  his  soul.  It  IS  a  great  folly  in  any  man 
to  attempt  a  bad  befsinning,  in  hope  of  good 
endimc;  and  to  make  that  proper  to  one,  which 
was  before  common  to  all,  is  mere  indiscretion, 
and  thebeginninie  of  discord,  which  I  positively 
wish  may  end  in  this  my  punishment. 

<<  O  how  small  a  proportion  of  earth  will  con- 


tain my  body,  when  my  high  mind  could  notb« 
confined  within  the  spacious  compass  of  two 
kingdoms  ?  But  my  hour  draweih  on,  and  I 
conclude  with  the  Psalmist,  not  aiming  at  any 
one  man  in  particular,  hut  speaking  for  ail  in 
general :  '  now  long  will  ye  Judges  be  cor- 
'  rupted  ?  how  long  will  you  cease  to  give  true 
'judgment  ?  &c.  Blessed  is  the  man  that  doth 

*  not  walk  in  the  council  of  the  wicked,  nor 
'  stand  in  the  way  of  sinners,  nor  sit  in  the  seat 
^  of  the  ^ornful,^  therefore  they  shall  not  stand 

*  in  the  Judgment,  nor  sinners  in  the  assembly 

*  of  the  righteous,  &c.'" 

The  SPEECH  of  Thomas  Eari  of  Strafford,  in- 
tended to  be  spoken  on  the  Sciiffold  the  day 
he  was  beheaded ;  (May  13, 1641) bathing 
interrupted,  he  delivered  it  to  his  brother. 
Sir  George  Went  worth,  from  whose  original 
Copy,  under  the  Earl's  own  hand,  this  is 
'word  for  word  transcribed.  [Sommers* 
Tracts,  1  Coll.  vol.  4.  p.  449.] 

"  People  of  my  native  country  (I  wish  my 
own  or  your  chanty,  had  made  me  fit  to  call 
you  friends); 

''  It  should  appear  by  your  concoorse  and 
gazing  aspects,  that  I  am  now  the  only  pmdigi- 
ou8  meteor,  towards  which  yeu  direct  your 
wondering  eyes.  Meteors  are  the  infiiilible 
antecedents  of  tragical  events,  and  do  commonly 
level  their  malevolent  operation  upon  some  re- 
markable person.  At  this  present  time,  I  am 
become  my  own  prodigy,  and  the  crossed  influ- 
ence will  appear  in  my  (too  sudden)  execution  : 
And  this  fear  is  only  left  me.  The  consecjnence 
will  produce  a  greater  effusion  than  mine.  I 
would  to  God,  my  blood  would  core  your  sad 
hearts  of  all  their  grievances  (though  every  drop 
thereof  were  a  soul  on  which  a  life  depended)  I 
should  render  it  with  as  much  alacrity  as  some 
(nay,  the  most)  of  you  have  come  to  triumph  in 
my  fatal  extirpation. 

"  In  regard  I  hare  been  of  you  (my  native 
country,  whose  wisdom  and  justice,  in  respecTof 
the  generality  of  it,  is  no  way  questionable)  voted 
to  this  untimely  end,  1  have  not  one  syllable  to 
say  in  justification  of  myself,  or  those  actions  far 
which  I  suffer ;  only,  in  excuse  of  both,  give  me 
leave  to  say,  my  too  much  zeal  to  do  my  master 
service,  made  me  abuse  his  regal  authtirit? ; 
and  howsoever  I  have  been  one  most  infor- 
tunatc,  yet,  at  all  times,  a  favourite  in  the  pro- 
secution, of  my  places  and  offices ;  and  yet  (as 
I  shall  answer  before  the  dreadful  tribunal, 
whereunto  your  just  anger  hath  before  nature 
doomed  me)  my  intents  were  fairer  than  my 
actions :  But  God  knows,  ihe^ver-greainess  of 
my  spirits  severity,  my  government,  the  witch- 
craft of  authority,  and  flattery  of  multitudes  t9 
sharpen  it,  are  but  ill  interpreters  of  my  inten- 
tions; which  that  you  may  believe,  I  have  no 
argument,  but  improtestation,  which  hath  but 
this  circuoistance  tocon6nn  it,  That  it  proceeds 
from  a  dying  man. 

•*  If  I  should  take  upon  me  to  make  a  rela- 
tion of  all  the  particulars  of  my  arraignment  and 
attainder^  it  would  but  toomuchpron^e  your 
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longine  expectation  uf  my  shameful  death : 
Besides,  it  would  he  needless,  in  respect  I  should 
but  say  over  again  what  I  said  before  the  par- 
liament, (and  perhaps  be  as  httle  believed) 
though  the  terms  on  which  I  then  answered,  be 
far  diOerenc  frum  my  attestation  now,  (that 
being  before  my  condemnation,  and  this  after 
it.)  Besides  ihere  were  multitudes  to  catch  it, 
as  fast  as  I  uttered  it,  (and  doubtless  you  ^all 
have  it  upon  every  stall-book  post)  fur  I  have 
been,  and  whilst  I  breathe  am,  the  pestilence 
which  niges  through  your  minds,  your  estates, 
and  trades :  and  you  will  be  ready  to  read  tlie 
bills  i»f  your  own  losses,  though  the  disease  that 
brought  the  destruction  be  removed. 

*'  Having  nothing  in  this  world  but  a  little 
breath,  wtuch  within  a  few  minutes  is  to  be  ex- 
pired, I  should  not  use  it  to  this  purpose,  but 
that  cu-^tom  upon  these  directions  prescribes 
my  warrant  for  it :  And  further,  that  I  might 
be  an  example  to  great  persons,  that  they  may 
know,  ihe  favour  of  a  great  king  is  not  equiva- 
lent to  the  ureath  of  nations;  and  that  it  is  a 
thousand  times  better  and  more  noble  for  a 
lion  to  play  with  a  glove,  than  tear  it :  nor  is 
it  proper  fur  a  dove  to  soar  with  eagle's  wings; 
and  the  rather,  because  the  necessity  of  the 
times  requires  that  I  should  die,  only  for  ex- 
ample. 

•*  He  that  gave  conscience  to  you  all,  (that  are 
willing  to  accept  it)  my  royal  master,  did  in  bis 
own  conscience  once  declare  me  (;uiltless  of 
these  facts,  fur  which  this  death  is  come  upon 
roe :  But  Heaven  that  hath  made  your  general 
clamours  the  oigan  of  my  destiny,  thought  me 
not  worthy  to  enjoy  this  life  I  have  abused; 
and  froui  your  voices,  as  from  the  lips  of  ora- 
cles, 1  have  received  my  woful  doom,  wherein 
my  charity  (ut  this  hour)  cannot,  nor  will  ac- 
cuse you  of  the  lea<)t  injustice :  but  still  I  trench 
upon  your  patience,  and  linger  in  the  thing  you 
cti/ne  to  look  for,  my  death. 

"  A  liitle,  little  more,  and  I  have  done.  For 
testimony  of  my  faith  and  religion,  be  pleased 
to  underfttand,  that  1  have  professed  and  do 
(now)  die  in  the  true  Protestant  religion,  not  in 
any  points  deviating  in  my  behef  from  the 
funtlumental  grounds  of  the  true  Protestant  reH- 
e^ion,  professed,  practiced,  maintained,  and  au- 
thorized by  tlie  cimrch  of  England.  I  would 
say  mure  of  this,  but  that  I  desire  my  private 
ejaculations  may  be  my  last  meditations,  only, 
because  I  know  there  is  not  any  one  of  you,  at 
odds  with  my  soul  or  person  (though  with  my 
facts  and  vices)  I  cannot  doubt,  but  your  humani- 
ty and  charitable  inclinations  will  aflPord  me  your 
devuut  prayers,  for  my  Saviour's  sweet  mercy. 
Good  people  pray  for  roe,  pray  for  me,  even 
fur  my  eternal  Saviour's  sake,  into  whose  bosom 
I  render  my  woful  and  afflicted  s«)ul :  Sweet 
Jesus,  my  Redeemer,  (the  Redeemer  even  of 
ine,  a  woliil  and  dejected  sinner)  receive  into 
thy  arms  my  spirit." 

The  Account  given  by  May,  (of  whose  work 
Warburton  very  justly  thus  writes  to  Hord : 
*'  It  if  aa  extraordiiurjr  performance^  little 


knowrn^  written  with  great  temper,  good  sense^ 
and  spirit,  has  the  qualities  of  a  regular  com- 
position, which  neither  Ludlow  nor  Whitlock 
have :  It  is  written  with  much  judgment^  pe- 
netration, manliness,  and  spirit,  and  with  « 
candour  that  will  greatly  increase  your  esteem, 
when  you  know  he  wrote  by  order  of  his  mas- 
ters the  Parliament  -/*  Letters,  June  30,  1753, 
August  ]6thf  1753:)  of  the  Proceedings  against 
Lonl  StraHbrd,  and  of  some  circumstances  con- 
nected with  those  Proceedings,  are  hi^^hly  in- 
teresting. See  May's  "  History  of  llie  Parlia- 
liament,"  b.  1,  p.  87  to  99.— For  the  Pro- 
ceedings on  the  alleged  Plot,  for  the  Escape  of 
the  Earl  of  Siraflbrd,  the  Seduction  ot  the 
Army,  and  bringing  in  the  French,  see  the 
Historians,  and  6  Ru^shw.  also  2  Cobb.  Pari. 
Hist.  The  following  Evidence  is  the  chief  of 
what  relates  to  Struftbrd's  Escape: 

The  House  of  Commons  having  been  alarmed 
with  the  apprehensions  of  some  Pluts  or  De- 
signs on  foot,  and  haViug  appointed  a  Com- 
mittee to  inquire  into  the  same,  they  oii  the' 
6th  of  May  made  their  Report  to  the  house. 
That  this  Plot  conbisteth  ot  three  Heads :  the 
first,  was,  the  Design  upon  the  Tower.  The 
second,  To  engage  the  Army.  The  third.  To 
bring  in  foreign  forces.  For  the  Tower,  it  ap- 
peared to  be  thus :  captain  Billingsly  being  ex- 
amined upon  oath,  confessed.  That  he  was  ac- 
quainted with  sir  John  Suckling :  That  the  said 
sir  John  lately  offered  him  employment  in  one 
of  the  king's  ships  then  at  Portsmouth ;  after- 
wards, employmentfur  Portugal :  that  this  De- 
ponent having  notice  to  meet  at  the  privy  lodg- 
ings at  White- hall,  did  there  receive  orders  to 
get  100  men  to  serve  in  the  Tower  under  him ; 
and  if  he  did  fail,  he  should  answer  it  with  jiis- 
life.  And  afterwards  meeting  with  sir  John 
Suckling,  and  acquainting  him  therewith,  he 
told  him  he  would'  furnish  him  wiih  tlie  said 
number.  Sir  William  Belfote,  Lieutenant  of 
the  Tower,  being  examined,  said.  That  he  had 
command  Co  receive  capt.  Billingsly,  with  100 
men,  into  the  Tower,  who  should  be  under  his 
command  :  That  the  Earl  of  Strafford  at  that 
time,  expostulating  with  him  about  his  Escape, 
told  him,  He  would  attempt  nothing  in  tnat 
kind  without  his  privity ;  and  that  he  should 
have  the  king's  Warrant  for  his  indemnity; 
and  that  the  Warrant  should  be  to  command 
him  to  remove  the  Earl  of  Strafibrd,  from  the 
Tower  to  some  other  Castle;  and  he  would 
then  take  his  opportunity  to  escape :  That  the 
Lieutenant  of  the  Tower  not  giving  any  com- 
plying Answer  thereunto,  the  said  Eari  sent 
again  to  intreat.  him  to  come  to  him,  and  would 
have  persuaded  him  to  let  him  make  an  escape; 
^"yi"g>  '  Without  your  concurrence  it  cannot 
'  be  done ;  and  if  you  will  consent  thereunto,  I 

*  will  make  you  present  payment  of  SS.OOO/. ; 
'  besides,  you  shall  have  a  good  marriage  for 
'your  son.*  To  which  the  Lieutenant  of  the 
Tower  replied,  *  He  was  so  far  from  concurring 
<  therein,  that  he  was  not  to  be  farther  movtd  in 

*  such  a  thing.'  Thus  much  the  Lieutenant  of 
the  Tower  delivered  upon  hit  OatlL 
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As  for  the  Designs  from  beyond  the  Seas,  the 
Committee  did  make  Report  to  the  huuse^ 
"that  it  was  cleared  unto  them,  Tbat  the  go- 
vernor of  Calais  had  examined  some  English- 
men, whether  the  carl  of  StrafTord^s  head  was 
cut  off;  and  this  was  in  point  of  time,  the  1st 
of  Ma^y  according  to  the  English  stile;  and 
sir  Philip  Cartwright,  governor  of  Guernsey, 
wrote  Letters  also,  ivhich  came  in  great  haste, 
That  he  understood  the  French  had  a  design 
upon  that  island,  or  some  part  of  England.  It 
also  appeared  to  the  Committee,  by  divers  of 
the  Letters,  which  were  opened  coming  from 
be,^ond  sea,  that  they  expected  the  earl  of 
Strafford  there.    It  also  appeared  by  the  exa- 


•."  Mr.  Taylor,  burgess  for  Windsor,  was 
brought  upon  his  knees  in  the  House  of  Com- 
moasy  for  speaking  the  following  Words^  in  dis- 


mination  of  Mrs.  Nutt,  That  the  Earl  of  Straf- 
ford's escape  was  projected.* 

paragement  of  tfie  whole  house,  about  the  Earl 
of  Strafford's  death,  viz.  *  They  had  committed 

*  murder  with  the  sword  of  justice;  and  that 

*  he  would  not  for  a  world  have  so  much  blood 

*  lie  on  his  conscietice,  as  did  on  theirs  for  that 

*  sentence  :*  which  Words  being  proved  against 
him  by  themayor  of  Windsor  (to  whom  he  spoke 
it)  and  some  others,  he  was  expelled  the  house, 
and  voted  incapable  of  ever  being  a  Parliament- 
man;  committed  to  the  Tower  during  plea- 
sure ;  to  be  carried  down  to  Windsor,  there  to 
make  recantation  for  those  Words,  and  to  re- 
turn back  to  do  the  same  at  the  bar ;  and  it 
was  ordered  that  a  writ  should  presently  ts^ue 
out  for  a  new  election  in  his  room.^  2  Cobb. 
Pari.  Hist.  315. 
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